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V.

‘OPINIONS OF THE ATTORNEY GENERAL FROM JANUARY 1, 1910, TO
JANUARY 1, 1911.

(To the Governor.)

STATE BOARD OF ARBITRATION — ELIGIBILITY OF MR. JOSEPH
BISHOP TO MEMBERSHIP FULLY DISCUSSED. '

July 2nd, 1910.
Hox. Jupsox HarMoN, Gowvernor of Ohio, Columbus, Ohio.

Dear Sir:— Your communication is received in which your request an opin-
ion on the question of Mr. Joseph Bishop's eligibility to the office of member of
the State Broad of Arbitration and Conciliation, your letter reading as follows:

*I am just advised that you are disposed not to give an opinion
on the question of Mr. Joseph Bishop’s eligibility to the office of mem-
ber of the State Board of Arbitration and Conciliation, which he sub-
mitted to you yesterday on facts stated in writing, because you think
he is not one of the officers who is entitled to ask vour opinion, but
that you are willing to give an opinion on my request.

As the matter has already been submitted to you, and briefs filed,
and you have entered upon an examination of the question, 1 request
that you render an opinion, and will thank you to do so as promptly
as you can, in view of the urgency of the case.”

There seems to be a misunderstanding as to the attitude of this department
in giving an opinion to Mr. Bishop, and to make the matter clear I beg to advise
that it was not determined by me or the department that Mr. Bishop was not
entitled to our opinion and that none would be given him until on yesterday,
Friday morning, through the public press we learned for the first time that a
hearing had been held before you as Governor on Thursday afternoon with the
interested parties represented by their respective counsel, and that this hearing
was upon the question of the eligibility of Mr. Bishop to remain as a member
-of this board and to sit in the proposed arbitration. We were further advised
that at this hearing briefs of counsel had been submitted to you and that you
-expected to consider the same on yesterday, Friday. On learning these facts
we consider that it would be improper for us to give to another officer in the state
government an opinion bearing upon the question which was then pending before
the Governor for decision. It is true that this question is one personal to Mr.
Bishop, in the determination of which he would not technically be entitled to
command the services of this department, but that fact was not the reason for our ¢
-decision that an opinion should not be given to Mr. Bishop.

At the time of the receipt of your request for an opinton no briefs had been
filed with us, nor had we entered upon any examination of the law in the case.
Shortly after the receipt of your letter there came to us in the morning mail a
brief, which we are informed is a copy of the brief filed by Mr. Lentz and co-
counse!l with vou on Thursday.

Inasmuch as your request contains no statement of facts relating to Mr.
‘Bishop’s eligibility, I assume it to be vour desire that T base the opinion on the
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written statement submitted by Mr. Bishop on his own Iehalf. Mr. Bishop's state-
mert is as follows: :

“As my qualifications as a member of the State Board of Arbitra-
tion has been called in question 1 desire to present the following facts
and request your opinion on the subject.

In 1876 I was instrumental in forming the Amalgamated Associa-
tion of Tron, Steel & Tin Workers (then known as the Amalgamated
Association of Iron & Steel Workers) and was chosen National Presi-
dent and served in that capacity for a number of years, when I re-
tired from the office and acccpted a position as mill manager and
later on was employed as traveling salesman for an iron firm.

When T retired from the presidency of the Association 1 was
granted an honorary card of membership which I still hold and which
will be accepted by the Amalgamated Association at any time I desire
to present the same for active membership as provided by the Constitu-
tion of the Association.

That at the time of my appointment I had the endorsement of
local lodges and the national officers of the Association; that 1 was at
that time and am now an honorary member of the Amalgamated As-
sociation of Iron, Steel & Tin Workers and by reason thereof attended
the meetings of local lodges of the Association whenever and wher-
ever opportunity permits and by request of the general officers I at-
tend all the National Conventinns of the Association.

I desire to add to the statement handed to you vesterday the sup-
plementary statement that at the time of my appointment as a mem-
ber of the State Board of Arbitration April 12, 1893, I was an hon-
orary member of the Amalgamated Association of Iron, Steel &
Tin Workers which carries with it all the privileges of membership
except voting.”

Title 11T, Chapter 14 of the Geuneral Code provides for a State Board of
Arbitration and Conciliation. The first section of this chapter, 1059 G. C, is
as follows:

“The governor, with the advice and consent of the senate, shall
appoint three competent persons who shall constitute a state board of
arbitration and conciliation. One of the persons so appointed shall be
an employer or selected from an association representing employers of
labor, one an cmploxe or an employe selected from a labor organiza-
tion and notl an employer of labor, and the third shall be appointed
upon the recommendation of the other two appointees. 1f the two
appointees do not agree within thirty days, the third person shall be
selected hy the governor”.

From the statement of facts submitted by Mr. Bishop I assume his eligi-
hility to membership upon the State Doard of Arbitration and Conciliation is to
be determined by the construction given to the underscored words in the above
quoted section, to-wit, “one an emplove or an employe selected from a labor
organization and not an emplover of labor”. The word “employve” is defined as
follows :

“Emplove. A person who is employcd; one who works for
wages or a salary; one who is engaged in the service or is employed
by another”.
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Standard Dictionary.

“Employe. One who is employed. It is not usually applied to
higher officers of corporations or to domestic servants, but to clerks,
workmen and laborers collectively”.

Bouvier's Law Dictionary.

“Employe. Usually embraces a laborer, servant or other person
Y y s
«occupied in an inferior position”,

Anderson’s Law Dictionary.

“Employe. One who is employed. The term is general, but is
rarely applied either to common laborers or to the higher officers of a
corporation”.

Cyclopedic Law Dictionary.”

The above are general definitions. The word “employe” has been definea
by the courts in the determination of preference in claims in bankruptcy and in-
solvency courts. In the case of In re Courtland Manufacturing Company 45 N.
Y. Supp. p. 631 the court defined an “employe” to be a person who works for
wages or a salary, and held the word “employe” to include a traveling salesman
-employed on an annual salary.

A manufacturer’s agent, employed to sell its goods on a contract by which
the company agreed to pay the agent twenty dollars per month ard five per cent
on all the sales made by him, held to be an “employe” of the company within the
meaning of section 3206a Revised Statutes of Ohio, and entitled to the preference
-on his claim therein provided. Lewis v. Cincinnati Chair Co., 6 O. C. C. Rep. 243.

These two cases cited are typical cases, the courts uniformly holding that
an agent or salesman comes within the meaning of the word “employe” and is
entitled to preference.

Mr. Bishop in his statement says,

“Tn 1876 1 was instrumental in forming the Amalgamated Asso-
ciation of Iron, Steel & Tin Workers (then known as the Amalgamated
Association of Iron & Steel Workers) and was chidsen National Pres-
ident and served in that capacity for a number of years, when I re-
tired from the office and accepted a position as mill manager and later
on was employed as traveling salesman for an iron firm. * * *
That at the time of my appointment as member of the State Board
of Arbitration April 12, 1893, I was an honorary member of the Amal-
gamated Association of Tron, Steel & Tin Workers which carries with
it all the privileges of membership except voting”.

It is clear from this statement that Mr. Bishop was a member in some
-capacity of the Amalgamated- Association of Iron, Steel & Tin Workers at the
time of his appointment as a member of the State Board of Arbitration. The
-statement, however, does not disclose the fact that Mr. Bishop was or was not
an “employe” at the time of his appointment. If, as a matter of fact he was
regularly emploved and was working for wages or salary as contemplated in
the definitions of the word “employe’, as above set out, it is my opinion that
he was eligible to the appointment. That is to say, it is not material in determin-
ing the question of eligibility as to whether or not Mr. Bishop was a member
of a labor organization. Under the language used in section 1059 of the General
'Code, the appointee must first be an “employe”, and he may or may not be “an



ATTORNEY GENERAL. 191

employe selected from a labor organization”. Mr. Bishop’s statement contains
no fact that would raise the question as to whether or not he was at the tkne of
his appointment an “employer of labor”.
Yours very truly,
U. G. DEnMAN,
Attorney General.

[y

STATE NORMAL SCHOOL COMMISSION —ABSTRACT OF TITLE OF
CERTAIN LAND LOCATED AT KENT,

January 5th, 1911.
Hox. JupsoNn HarmoN, Governor of Ohio, Colwmbus, O.

Dear Sir: — At the request of the commission to select a site for two
normal schools to be located in Northern Ohio I have examined an abstract of
title to three parcels of real estate located in and near the village of Kent, Portage
County, Ohio, and bounded and described as follows:

Tract No. ONE.

Situated in the Village of Kent, County of Portage and State
of Ohio and known as being a part of Township Lot Number
Thirteen (13) in Franklin Township and described as follows: Be-
ginning at an iron pipe at the intersection of the north line of the
Rootstown Road_and the north line of Lot Number Thirteen (13);
thence south 46 degrees 10 minutes west along the north line of the
said Rootstown Road two hundred and ninety-six and one-half
(296.5) feet to a marked stone; thence north 55 degrees 50 min-
utes east two hundred and sixty (260) feet to an iron pipe in the
north line of said Lot Number Thirteen (13); thence north 86
degrees 10 minutes west along the north line of said lot number
(13) three hundred and ninety-four and one-half (394.5) feet to the
place of beginning, containing three-quarters of an acre of land (75)
more or less.

Tract Numser Two.

Situated in the village of Kent, and also in the township of
Franklin, Portage County and State of Ohio, and known as part of
Township Lot Number Twenty-four (24) in the village of Kent,
and also a part of Township Lot Number Twenty-three (23) in
the township of Franklin described as follows, to-wit: Beginning
at the intersection of the south side of Main Street and the East
side of Lincoln Avenue in said village of Kent; thence south 86
degrees 10 minutes East seven hundred and thirty-four and seven-tenths
(734.7) feet to the East corporation line of said village; thence
East along the South side of said Main Street a distance of nine
hundred and forty-five and twelve hundredths (945.12) feet to an
iron stake; thence South 3 degrees 20 minutes West thirteen hun-
dred and fourteen and two-tenths (1314.2) feet to an iron stake in
the South line of Township Lot Number Twenty-three; thence
North 85 degrees 10 minutes West along the South line of said
Lot Twenty-three a distance of nine hundred and forty-five and twelve
hundredths (945.12) feet to a point in the East corporation line of
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the village of Kent which is also the Southwest corner of said
Lot Number Twenty-three; thence North 86 degrees 10 minutes
west along the south line of Lot Number Twenty-four (24) in the
village of Kent a distance of six hundred and ninety-eight and
five-tenths (698.5) feet to an iron stake set in the North side of
the Rootstown road; thence North 46 degrees 10 minutes West
along the North side of said Rootstown Road a distance of sixty-
five feet to an iron stake in the East side of Lincoln Avenue;
thence North 3 degrees 30 minutes East along the East side of said
Lincoln Avenue twelve hundred and sixty-six (1,266) feet to the
intersection of said Lincoln Avenue with the South side of Main
Street which is the place of beginning, containing in Lot Twenty-
four in the village of Kent 22.044 acres of land and in Lot Number
Twenty-three in Franklin Township 28.425 acres of land more or
less.
Tract NumBER THREE.

Situated in the Township of Franklin, County of Portage and
State of Ohio, and being known as a part of Township Lot num-
Fourteen (14) described as follows, to-wit: Beginning at a point in
the North line of said Lot Number Fourteen (14) said point being
three hundred and twenty-nine and seven-tenths (329.7) feet dis-
tant from the Northwest corner of said Lot Number Faurteen;
thence South 85 degrees 10 minutes East along the North line of
said Lot Number Fourteen a distance of one thousand and twelve and
sixty-four hundredths (1.012.64) feet to an iron stake; thence South
4 degrees 10 minutes East seventeen hundred and forty-eight and
nine-tenths (1,748.9) feet to an iron stake set in the center of the
Rootstown Road; thence North 46 degrees 10 minutes West along the
center of said Road seventeen hundred and seventeen and six-tenths
(1,717.6) feet to an iron stake in the center of said Road; thence
North 27 degrees 35 minutes East seven hundred and twenty-three
and thirty-six hundredths (723.36) feet to the North line of said
Lot Fourteen which is the place of beginning containing 33.834
acres of land more or less.

I am addressing this communication to you because, under the act of the
general assembly providing for the establishment of these two normal schools,
101 O. L. 320, the power to purchase or to accept such tracts seems to be
vested in the board of trustees hereafter to be appointed, as soon as the genZ
eral assembly shall appropriate a sufficient amount of money for the erection
of suitable buildings thereon. Deeds for these tracts will, of course, not be
delivered until such board is appointed, and this abstract should accompany the
deeds. e ’

I assume, therefore, that you will deliver this letter to the board of trustees
for the state normal school to be located in Northern Ohio as soon as the
members of the same are appointed.

I do not deem it necessary to go into a detailed discussion of the history
of the titles of these three tracts as disclosed by the abstract. The following
are the only important defects:

1. The deed shown on page 27 of the abstract purports to convey a half
interest in some three (3) acres, a portion of tract number three (3) as shown
on the plat, from Newton H. Hall and Stella A. Hall, his wife, to Helen M. Wil-
cox. The recital in the deed is that Helen M. Wilcox is already the owner in
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fee of the other remaining half interest. However, the abstract shows that
Helen M. Wilcox conveyed all her interest in these three (3) acres to .\nna
S. Shuart, and that Anna S. Shuart conveyed all her interest to Newton H,
Hall. On the face of the ahstract, therefore, the grantor in the deed shown at
page 27 owned the entire premises in fee before executing the said deed, and is
still the owner of a half interest therein. If the abstract is erroneous it should
be corrected, otherwise a quit claim deed should be obtained from Newton H.
Hall and Stella A. Hall, his wife, or their successors in interest,

2. The description of a portion of Lot Number Thirteen (13) as set forth
in the deed shown at page 41 of the abstract, and in the deed shown at page
43 of the abstract, and in all the other deeds ahstracted and pertaining to this
tract, including the deed to Jeanette K. Sawyer, the prescnt owner, shown at
page 51 of the abstract, does not correspond to the plat. The place of begin-
ning in said deed is stated as being forty-one (41) rods west of the nourtheast
corner of Lot Thirteen (13) on the north line of said lot. This is some
twenty-two (22) feet less than the north line of said lot as shown on the plat.
The abstractor, to whom I am indebted for many courtesies, states that Jeanette
K. Sawyer and her predecessors in title have long been in notorious and open
possession of the entire tract shown on the plat, and that no person has ever
claimed to own the small corner which the description would subtract from
the tract so held. While the matter is not of great importance it would be well
to have affidavits showing such adverse possessicn of the tract in question by
Jeanette K. Sawyer and Levina J. Goodrich, ker predecessor in title.

The foregoing are, as above stated, the only serious defects in the title
of the three tracts in question. In addition thereto permit me to point out that
no examination has been made in the courts of the United States for pending
suits or judgments; that no examination has been made in the records of the
village of Kent for special assessments. Taxes for the year 1910 on parcels
numbers two and three are unpaid and a lien thereon. Subject to the fore-
going qualifications T am of the opinion that when the deed and affidavits above
referred to are secured, deeds from Jeanette K. Sawyer and hushand, and
William Stewart Kent and wife, and Christian Meyer and wife, would convey
to the State of Ohio a good and perfect title to all the premises abstracted.

Yours very truly,
U. G. Devyax,
Attorney General.

13 A 6
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(To the Secretary of State.)

PRIMARY ELECTION LAW —NOMINATION FOR DISTRICT OFFICE —
RE-COXVENING OF DELEGATES.

In re-nomination of Democratic candidate for common pleas judge of first
division of seventh commen pleas judicial district.
October 6th, 1910.

Hox. Carmt A. THoMrsox, Secretary of State, Columbus, Olio.

Dear Sik:—T beg to acknowledge receipt of your letier of September 29th
enclosing a certificate issued by the chairman and the secretary of the chief
deputies and clerks of the boards of deputy state supervisors of elections of the
counties composing the first subdivision of the seventh common pleas judicial
district, and an attached copy of an agreed statement of facts. You request
my opinion upon the questions thereby presented. The following is a brief state-
ment of the facts:

The Democratic Judicial Committee of the said subdivision on
April 6, 1910, issued a call for a Democratic convention to be held at
New Lexington, Ohio, on Friday, June 23, 1910, at one o'clock P. M.,
and made an apportionment of the delegates among the several
counties composing the judicial subdivision. Thereafter, in accord-
ance with law and the call of the committee, delegates were duly
chosen by county conventions held in the various counties. On the
day and at the hour -prescribed in the call a very small minority of
the delegates thus chosen assembled at the place named therein and,
believing themselves authorized to proceed as a convention, organized
and nominated a candidate for common pleas judge. Thereupon the
persons thus assembled attempted to adjourn sine die.

Upon objection to the certificate of nomination attested by the
officers of this supposed convention, you as state supervisor of
elections, to whom the question was referred in due course of law,
rendered a decision which in part is as follows:

“I am of the opinion, therefore, that twelve delegates of the
hundred and seventy-six did not and could not constitute a con-
vention for the subdistrict, and that the candidate that the said
twelve attempted to select has no right on the ticket under the
Democratic emblem. * * * ‘The twelve that met had the right to
adjourn to another day certain, and notify the other delegates to
attend.”

Thereupen the same committee which had issued the previous
call met on the twelfth day of August, 1910, and issued another
call addressed to the delegates selected by the various county con-
ventions commanding them to convene in the city of Marietta on
Wednesday, August 1st, 1910, at 12:30 o’clock P. M. In pursuance
of said second call a majority of the previously chosen delegates as-
sembled, nominated a candidate for common pleas judge and selected
a new judicial committee.

Thereupon objection to the certificate of nomination of the
candidate for common pleas judge, attested by the officers of this
convention, was filed as provided by law, and the question as tosthe
legality of this nomination is now before vou for decision in due
course as evidenced by the certificate of the chairman and secretary
of the chief deputies and clerks, above referred to.
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The principal question thus presented involves two subordinate questions,
viz.,

1. As to the right of the controlling committee of the judicial district to
issue its second call above described.

2. As to the right of the delegates sclected by the various county conven-
tions to convene in pursuance of the second call, a majority of them having
disregarded the first call.

I have given these questions very careful consideration, not only because
of what I assume to be the importance of a decision of the particular case,
but also because, as suggested by you as state supervisor of elections in your
decisions, with a copy of which you have kindly furnished me, the recently
enacted primary election law has changed the common law rights of political
parties and, in many instances, has abrogated well-established party customs;
so that there are no precedents in this state to guide in the construction of the
primary law, and indeed I have heen unable to find any decisions elsewhere
available fer that purpose. The novelty of the question and the consciousness
that my decision thereon may be used as a precedent have impelled me to excrcise
the greatest care in arriving at my conclusions.

The first question which you ask invites immediate consideration of the,
primary law as construed by the state supervisor of elections. I quote some of
the pertinent provisions.

Section 4952:

“Candidates for * * * (district offices * * * shall be
nominated by delegate conventions, the delegates to which have been
chosen * * % as may be determined by the state or distfict com-
mittee respectively of the party by a majority vote thereof, and cer-
tified by it to the proper county central committees at least forty
days prior to the time fixed for holding such primaries (referring
to the primaries for the selection of delegates to county or district
conventions) as may be determined by the controlling committee.”

I pause here to remark that the provision for a certification to the several
county committees refers, in my opinion, merely to the determination of the
manner in which delegates to district conventions shall be chosen.

Section 4933 :

“¥ % % District committees * * * sghall, by resolution, de-
termine the representation in ali conventions held to nominate can-
didates for office, and shall apportion the delegates throughout the
% x % district. * ¥ % Not less than forty days before the day
fixed for holding the primary, such * * * district committee shall
transmit a copy of its resolution of apportionment to the central
committee of the proper party and to the board of elections of each

& o

county in the * * * district * * *”

Again [ may state that it is my opinion that the resolution of apportion-
‘ment referred to in the foregoing section need include only the apportionment
itself and is not required to set forth the date of holding the district convention.

Section 4957:

“Deiegates to county convenlion shall meet in convention *
not later than twenty days after the primary election * w

#oo&
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This section is of great imporiance. There is no similar provisions as to
the time when district conventions may meet. On the principle that the expres-
sion of one thing is the exclusion of all others, the degislative intent not to
provide by law for the time and place of holding district conventions is empha-
sized by reason of this provision.

Section 4962 :

“All party controlling committees * * * shall serve for two
years and until their successors are selected * * *”

I desire in this connection to call attention merely to the fact that the powers
and duties of party controlling committees — constituted officers in the nature of
public officers by the primary election law, are not defined by law otherwise than
by implication arising from the use of the word “controlling.” This fact I be-
lieve to be significant, and I shall comment further thereon in the course of this
opinion.

The foregoing are all the provisions of the primary election law which 1
deem it necessary to take into consideration in answering your question.

The action of the pretended convention being deemed illegal and nugatory-
as to the nomination of candidates, it is my opinion that it is equally so in all
respects in which it assumed to bind the party. As suggested by you as state
supervisor of elections, the delegates assembled at New Lexington had the power
to adjourn to a day certain. This is the uniform rule with respect to the action
of fewer than a quorum in a representative body in which the attendance of a
quorum 1is required in order to render its proceedings valid. What then was the
effect of the attempted adjournment sine die? Did such adjournment preclude -
the regularly elected delegates from convening under a call duly made at a sub-
sequent date? In other words, did the adjournment have the effect of fore-
closing the rights of the delegates not in attendance at New Lexington, and of
depriving the party which those present assumed to represent of the right to
rectify their erroneous action? It seems to me that the answer to these questions.
must be in the negative.

Taking the view of the primary election law adopted by you as state super-
visor of elections, it appears that what was claimed to be a convention was in
fact no convention at all in contemplation of law. Its acts bound neither the
party nor the absent delegates. By adjourning itself sine die, it did not adjourn
the convention of the party without day, not only because it was not the con-
vention but also because adjournment sine die is an act of dignity and finality
equal in this connection to the nomination of a candidate itself. A denial of
the power to make the latter carries with it the repudiation of the former.

I, therefore, conclude that the mere act of adjournment sine die attempted
by the assembly of twelve delegates was not an adjournment of the party district
convention. .

The question then arises as to whether or not the controlling committee of
a party, having issued a call for a couvention on a day certain, has exhausted its
powers with respect to such conventicn, and whether or not the fact that fewer
than a quorum might lawfully adjourr to a day certain for the purpose of se-
curing the attendance of a lawful majority of the delegates to such convention
precludes the party committee from issuing a second call on the ground that
_such adjournment is the exclusive method of securing such attendance. These
questions suggest the significance of the failure of the primary law specifically
to define the powers and duties of controlling committees, as above noted. It
seems to me to be perfectly apparent that a “controlling” committee, created by
and existing under the authority of statute law, must be deemed to have all
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powers with respect to the government of a political party not otherwise pro-
vided for by express statute. That is to say, all powers not conferred by law
upon conventions or boards of electicus or other authorities with respect to the
government of political parties must reside in the controlling committees whose
powers are not circumscribed or defined in the statute. This is the necessary con-
struction of the primary law. Under it controlling committees clearly have power
to act for the political parties which they represent in all cases rejuiring action
by scme recognized party authority and not otherwise provided for by statute.
Whenever the party has a right or privilege existing by virtue of law, and the
'manner in which such right shall be exercised or such privilege shall be enjoyed
is not provided for by law, then, under the primary law, the controlling committee
should prescribe the manner in which these things shall be done. This is not
only the proper construction of our primary law, but the authority of controlling
committees has been recognized wherever questioned, and an unbroken line of
authority.in many states from which I forbear to make citations, sustains the same.

Controlling committees are, of course, subject to party custom — the common
or unwritten law of the party. It is conceivable, however, that an emergency
may arise within a party presenting a question as to which there 1s no precedent
in the party history. In such case it would be for the controlling committee to
formulate a rule and to create a precedent and custom, unless the question was
one of parliamentary law which should be decided by a party convention.

Tt is the policy of our statute tc afford to political parties casting ten per
cent. of the entire vote in a political sub-division, the right to make nominations
in a certain manner. This right which contemplates the holding of a conven-
tion, can only be exercised by and through the action of the controlling com-
mittee in naming the time and place at which such convention wiii be held. This
results not from any explicit provisien of law, for, as has been observed, the
primary law does not make it the duty of or confer the power on the controlling
committee to fix such time and place. This power then being a residuary power,
so to speak, may be exercised as inany times and in such manner as may be
necessary to secure for the political party the rights guaranteed to it by the law.
Whatever might be the case if the statute expressly authorized the controlling
committee to issue a call naming the time and place of holding a convention, I
am clearly of the opinion that, in the absence of such provision, the power to do
this is not exhausted when one call is made, but may be exercised repeatedly if
need be, until a convention is legally assembled and organized.

Nor does the fact that an adjournment to a date certain might have been
made by the delegates assembled at New Lexington for the purpose of securing
the attendance of the other delegates, deprive the controlling committee of this
power. If the few delegates who did meet had acted in this way, another ques-
tion might have heen presented. As it is, however, the question is simply as to
which, as between the controlling committee and the twelve delegates at New
T.exington, had the power to bind the political party and the other delegates;
as to which, in a sense, was the agent of the Democratic party of the judicial
sub-division.

The answer to this question, it seccms to me, is clear. The twelve delegates
had no real power to bind the party and failed to exercise the only power which
they did have: the controlling committee, to all intents and purposes, is the party,
its members being elected in accordarce with law for the purpose of governing
the party. It must he regarded as having the power necessary to provide against
the loss of any of the rights or privileges of the party.

T have, therefore, reached the conclusion that the controlling committee had
the power to issue the second call prescribed in the statement of facts.

In reaching this conclusion 1 have taken into consideration the authorities
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submitted by counsel for the objector. These authorities establish the principle
that where an official act or duty is enjoined upon a public tribunal and the same
is once discharged, the power of the tribunal with respect to such act or duty
becomes functus officio and can not be rcconsidered or again exercised. This
rule is well established but its application to the case at hand is not clear. As I
have pointed out, the primary law is absolutely silent as to fixing the date of
holding a district convention. The law not only does not provide when such a
convention must be held, but it does not confer power upon any authority to
determine this matter. Only by forced inference from the meaning of the word
“controlling”, as above indicated, could the controlling committee be said to have
any direct or indirect authority of law to fix the date for holding the conventiom.
Its authority rests much more firmly upon party custom than it does upon any
express provision of law. It is so well known as to justify an assumption that
from time immemorial the dates of partisan conventions have heen fixed by con-
trolling committees. It is very clear upon all the authorities that, in the absence
of specific provisions of law relating to the government of political parties,
such party customs govern, and election officers and courts are bound to take
notice of them and act in accordance with them.

I have already stated that, in my opinion, the rule is that where a question
relating to party government arises, which has no precedent in the party history
and concerning which the statutes are silent, the controlling committee must, from
the very necessities of the case, determine the question and create the precedent.

Nor is it material, as suggested by counsel for the objector that the last
date at which acts of the controlling committee enumerated in the primary law
could lawfully be committed had passed at the time the second call was issued.
I have already pointed out that as to the things which the primary law requires
the controlling committee to do its powers are defined by that law, but as to
things concerning which the law is silent the limitations of the law do not apply.

The determination of the controlling committee as to the apportionment of
delegates and the manner of choosing them must be made at least forty days
prior to the date of the primary election, as provided in Sections 4952 and 4953
of the General Code, above quoted. But its determination as to the date of
holding the convention may be. made subsequent to the primary so far as the
law is concerned, and the mere fact that the date of the convention is determined
once does not prevent the committee from reconsidering its action at a subse-
quent date. .

The second specific question involved in your general question presents at
first glance a more difficult problem. With a great show of reason it is con-
tended by objector’s counsel that the delegates selected by the various county
conventions having notice of the date as fixed by the controlling committee for
holding the convention must, by their refusal and neglect to attend at New
Le‘xington on said date, be deemed to have determined, each on his own part,
that there should be no convention at all. Stated in another way, it is urged
that the delegates under and by virtue of the primary law have acquired a cer-
tain gquasi official status and certain powers of an official nature, among which
is the nomination of a candidate for common pleas judge; that this power is
the creature of the statute and reposes in each delegate a discretionary choice
as to whether there shall be any candidate or not, and indeed as to whether
there shall be any convention or not; that this discretionary power is as well
exercised by failure to attend a convention as by attendance and voting thereat;
and that the effect of such failure to attend is to discharge such power and to
exclude the official convention of the delegate. On this theory the right of each
delegate to attend a convention becomes functus officio upon his faiture to attend
on the date of which he has been notified.
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While I have been impressed with the sceming reasonableness of this
contention, full consideration impels me to reject it.  In the first place
it is universally conceded that when a majority of the delegates falled t
respond to the first call those actually in attendance could have adjourned from
day to day and procured or awaited the attendance of a quorum. This state-
ment is made in your own decision upon the first objection, and is sustained
by a uniform line of authority. But how could this he if, upon failure of a
delegate to attend on the date selected in the first instance, his right to act as
a delegate and thereupon terminated? It is, of course, true that if a minority
convene and adjourn from day to day, the convention will be deemed to have
begun on the date of the original convening, but I am satished that to hold
that the right of a person to act as delegate to a convention is terminated by
his failure to attend at the time of his first call would be inconsistent with the
established right of a minority to adjourn from day to day.

It is to be observed, of course, that the delegates chosen in pursuance of
the primary election law are the only delegates or individuals who may be
called into convention by the controlling committee. By the primary election
law these delegates are given an official status similar to that enjoyed by the
controlling committee, but subordinate to such committees with respect to the
time of holding their convention.

Counsel for the objector have cited certain cases in which it is held that a
nominating convention having duly and legally completed its work and adjourned,
can not again be convened for the re-consideration of any of the things deter-
mined at the first convention. While these cases clearly are not in point, it has
occurred to me that possibly the effect of this opinion might be misconstrued
were I not to point out the distinction between them and that now under con-
sideration. If a convention or a public board or any public or gquasi public
authority acts within its jurisdiction, or legally and formally determines not to
act with respect to a given matter, then such act or determination is final, and
the power or right to act similiarly with respect to the same matter is functus
officio. This s the rule illustrated in the cases in question. If, however, the
act or determination is incomplete, defective or illegal and void, then the power
is not discharged, but the defect or illegality may be cured by subsequent pro-
ceedings in the same matter. This is the rule applicable to the case under
consideration.

The conclusion contended for by the objector can only be reached by ad-
mitting that the minority which convened at New Lexington could have ad-
journed to a day certain for the purpose of affording a majority of the dele-
gates an opportunity to attend, and denying the right of the controlling com-
mittee to take such action in the absence of action by the minority of the dele-
gates. I have already said enough to indicate that I do not believe this view
is technically correct. But whatever conclusion might be reached on purely
technical grounds, it appears to me that there is a very good reason for ignoring
the technicalities of the case in this instance.

1 have carefully examined the statement of facts submitted to me by you,
and find that, while the objection originally filed against the action of the first
convention charges that the same was fraudulent, this charge was virtually
abandoned by the objector. It seems very clear that the action of the minority
of the delegates who assembled at New Lexington was taken in good faith and
in the belief that a valid nomination had been made and a new judicial com-
mittee had been lawfully selected. This belief induced them to adjourn sine die.
It was founded upon the previous party custom,—this is disclosed by the state-
ment of facts.
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It seems to me that it would be a very great hardship and a violation of
the manifest spirit and intent of the primary election law to hold that because
of this mistake of law on the part of the delegates at the attempted New Lex-
ington convention, the Democratic party in the whole subdivision should be de-
prived of its right to make a nomination for the office of common pleas judge,
and to select a new controlling committee for the subdivision. -

The circumstances are extraordinary, and because of the view above de-
fined as to the powers of the controlling committee in extraordinary cases, I am
satisfied that that committee could lawfully call the delegates together upon dis-
covery of the legal error of those of their number who had convened at New
Lexington, and that the delegates,— both those who had attended at the first
meeting and those who had failed to attend, —could lawfully convene under
such second call.

There is still another reason for the conclusion which I have reached.
The primary clection law seems to require the selection, every two years, of a
controlling committee.

Section 4960 of tihe General Code governs this matter and provides in
part as follows:

“The controlling committee of each such voluntary political
party * * % shall be * * % ga district committee for each dis-
trict, consisting of two members from each county or part of county
in such district, to be chosen by the delegates to the district con-
vention from such county.”

The word “district” is defined by Section 498 to include “any election dis-
trict, circuit or other subdivision of the state comprising more than one county
* % ¥ within which an officer or officers are to be elected.”

It is apparent, thereiore, that a new committee could be chosen only at the
district convention by the delegates from the several counties; such delegates
not having met in pursuaiice to the call of the committee and lacking the power
to meet for any purpose other than upon the call of the old committee, it must
be held that any action attempted to be taken for the purpose of selecting a new
controlling committee in the subdivision at the New Lexington convention, was
void and of no eitect. ’

Section 4962 of the General Code provides in part that,

“All public controlling committees, the selection of which is
hercin provided for, shall serve for two years and until their suc-
p
cessors are selected. * * *7

The plain intent of this section is that controlling committees shall be re-
organized every two -years: vet if the delegates do not meet at the time men-
tioned in the call of the committee there is no way in which this positive re-
quirement of the statute can be carried out. In this view of the case it becomes
not only the power but the duty of the controlling committee to re-convene the
delegates when a quorum fails to atiend at the date named in its first call, and
when those delegates who do attend fail to adjourn to a day certain.

The contestee has called my attention to Section 5010 of the General Code
which applies specifically to the procedure in case a nomination certificate is
found, upon objection thereto, to be insufficient. The section provides in part
as follows:

“If a person nominated, as herein provided, die, withdraw or
decline the wnomination, or if a certificate of nomination is in-
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sufficient or imperfect, the vacancy thus occasioned must be filed or
the defect corrected in the manner required for original nomina-
tions. * ¥ %7

I do not believe that this section applies to a situation such as has ariser in
the case now under consideration, but it does indicate a legislative intent that
mere defects of form are not to deprive a political party of its privilege of
making nominations. It seems to me that the facts disclosed what might, broadly
speaking, be termed a formal imperfection in the first convention — taking into
consideration the established party custom, and the seeming good faith of the
participants in that assemblage.

For all the foregoing reasons I am of the opinion that, in law, the objec-
tion to the certificate of nomination of the Democratic candidate for common
pleas judge in the first subdivision of the seventh common pleas judicial district
is not weli taken, and that so far as any of the facts disclosed by the agreed
statement of facts are concerned, the name of that nominee should be placed upon
the official baliot in each county of the subdivision as the candidate of the party
for the office in question.

Very truly yours,
U. G. DexMmax,
Attorney General.

ARTICLES OF INCORPORATION — PURPOSE CLAUSE.
Articles of incorporation — of the Worth-McK. Company disapproved.

November 16th, 1910.

Hox. Carmr A. TraoMPsox, Secretary of State, Columbus, Olio,

Dear Sir:—1 beg to acknowledge receipt of your letter of November 2nd
requesting my opinion as to the legality of the purpose clause of the proposed
articles of incorporation of the Worth-McK. Company, which is as follows:

“Said corporation is formed for the purpose of maintaining a
registry office for the prompt and easy identification of its subscribers
and the identification and recovery of their property.

“Second. Of enabling its subscribers to procure at reduced rates
such necessaries, supplies and services as they may need.”

This purpose clause is subject to the following criticisms:

1. It distinctly mentions two separate purposes. This is prohibited by the
statutes of this state as interpreted in State ex rel vs. Taylor, 33 O. S. 67.

2. Both of the purposes for which the company seeks to be incorporated
are stated in vague and ambiguous language, so that it is difficult, if not impos-
sible, to comprehend the nature of the business in which the company proposes
to engage.

Very truly yours,
U. G. DeExMaN,
Attorney General,
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ARTICLES OF INCORPORATION — FEE FOR FILING.

Fee for filing articles of incorporation of the Ohio Retail Shoe Dealers”
Association is two dollars,

November 15th, 1910.

Hox~. Carm1 A, THowmpsox, Secretary of State, Columbus, Olio.

Dear Sir: —1 beg to acknowledge receipt of vour letter of recent date
enclosing the proposed articles of incorporation of the Ohio Retail Shoe Dealers”
Association, a corporation not for profit, formed for the purpose of

“fostering trade and commerce, to reform abuses in trade, to
encourage wise and needful legislation, to prevent and adjust contro-
. versies and misunderstandings which may arise between its members,
to establish and maintain a State Association for the transaction of
the business of the association, and to form a more enlarged and
friendly intercourse between merchants engaged in the retail shoe
trade, and to do all things incident and necessary to promote and
establish said association.”

You request my opinion as to the fee which must be paid to the Secretary
of State for filing these articles.

The corporation has no capital stock. It does not appear to be
“mutual in its character” within the meaning of sub-section 5 of
Section 176 of the General Code. I am, therefore, of the opinion
that the fee prescribed by said sub-section, towit, Two ($2.00)
Dollars, should be charged for filing these articles.

Very truly yours,
U. G. Dexnmay,
Attorney General.

SECRETARY OF STATE —POWER OF, TO REJECT APPLICATION FOR
CERTIFICATE OF COMPLIANCE WITH LAWS OF OHIO.

Secretary of State has no discretionary power, upon compliance or other-
wise, to hear and determine the question as to legality of manner in which for-
eign corporation applying for certificate of compliance with laws of Olio has
conducted or is conducting its business, with a view to rejecting such application.

September 5th, 1910.

Hox~. Carymi A. TrowmpsoN, Secretary of State, Columbus, Ohio.

Dear Sir:— Your letter is received asking an opinion on the questions
raised by the following papers submitted with your letter:

1. The application of the Keystone Watch Case Company,
under the provisions of sections 178 to 182 inclusive of the General
Code, marked exhibit “A.” -

2nd. The application of The Keystone Watch Case Company
under the provisions of sections 183 to 192 inclusive, except 186 of
the General Code, marked exhibit “B”.
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3rd. The formal protest ;gainst the qualitication of The Key-
stone Watch Case Company to do husiness in this state, made on
behalf of The Dueber Watch Case Manufacturing Company, by the
Hon. J. B. Foraker, with the letter of J. Sagmeister, Esq., dated May
21st, 1910, marked exhibit “C".

4th.  \Written statement of The Keystone Watch Case Company,
by its attorneys, Senator N. O. Mather and George Carlton Com-
stock, marked exhibit “D".

5th. The brief of The Dueber Watch Case Manufacturing
Company, marked exhibit “E".

6th. The affidavit of Albert M. Dueber, President of The Due-
ber Watch Case Manufacturing Company, to which is attached a
copy of the petition of The Dueber Watch Case Manufacturing Com-
pany, against The Keystone Watch Case Company, et al, case No.
6585, United States Circuit Court, Southern District of Ohio, West-
ern Division, with the letter of J. Sagmeister, dated May 25th, 1910,
marked exhibit “F”.

Your letter also states that you have fixed and collected a fee of $30.00 om
application “A” and a fee of $79.33 on application “B” and hold a draft given:
for above amounts of $129.33.

Since notifying the attorneys of your intention to refer the matter to me,
I have received a reply brief from The Keystone Watch Case Company, also
two letters dated June 20th, and 22nd, 1910, respectively, from Hon. J. B. Foraker
requesting that attention be given the question of penalties against the companies.

From the information thus submitted you ask an opinion on the following,
questions:

1st. As to whether your department has authority in law to
investigate and examine into matters outside of the written applica-
tions of The Keystone Watch Case Company, bearing on the past
conduct or the proposed future conduct of said company?

2nd. If the department has authority to make such examination,
what should be the scope of the examination and the nature of the
finding that would warrant a refusal to grant the certificate of author-
ity to do business authorized hy the Sections of the General Code

above referred to?

3rd. The request that I suggest a method of procedure for con-

ducting the examination.

The questions presented require the application of the law permitting for-
eign corporations to do business in Ohio, and are included in Sections 178 tc
192, inclusive of the General Code.

The following Sections and parts thereof are in point:

Sec. 178, Before a foreign corporation for profit transacts
business in this state, it shall procure from the secretary of state
a certificate that it has complied with the requirements of law to
authorize it to do business in this state, and that the business of such
corporation to be transacted in this state, is such as may be law-
fully carried on by a corporation, organized under the laws of this
state for such or similar business, or if more than one kind of
business, by two or more corporations so incorporated for such
kinds of business exclusively. No such foreign corporation doing.
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business in this state without such certificate shall maintain an
action in this state upon a contract made by it in this state until
it has procured such certificate. This section shall not apply to
foreign banking, insurance, building and loan, or bond investment
corporations. .

Sec. 179. Before granting such certificate, the secretary of state
shall require such foreign corporation to file in his office a sworn copy
of 1ts charter or certificate of incorporation, and a statement under
its corporate seal setting forth the following: The amount of capital
stock of the corporation, the business in which it is engaged or in
‘which it proposes to engage within this state; the proposed location of
its principal place of business within this state; and the name of

.a person designated as provided by law, upon whom process against

the corporation may be served within this state. The person so
designated must have an office or place of business at the proposed
location of the principal place of business of the corporation,

Sec. 180. For issuing such certificate the secretary of state
'shall be entitled to receive from a foreign corporation the following
fees: * * *

A corporation having an authorized capital stock of one mil-
lion doliars, or more, fifty dollars.

Whereupon such foreign corporation shall be entitled to receive
from the secretary of state the certificate provided in the second
preceding section.

Sec. 181. Provides for the service of process on corporations.

Sec. 182. Whoever solicits or transacts business in this state
for a foreign corporation which is subject to the provisions of the
‘preceding four sections, before it has complied with the provisions
-of such sections, shall be fined not less than ten dollars nor more than
five hundred dollars, or imprisoned not less than ten days nor more
‘than six months, or both. Upon direction of the attorney general,
the prosecuting attorney shall prosecute any person charged with a
violation of the provisions of such sections.

Sec. 183. Before doing business in this state, a foreign cor-
poration organized for profit and owning or using a part or all of its
«capital or plant in this state shall make and file with the secretary
of state, in such form as he may prescribe, a statement under oath
of its president, secretary, treasurer, superintendent or managing
-agent in this state, containing the following facts:

1. The number of shares of authorized capital stock of the
«corporation and the par value of each share.

2. The name and location of the office cr offices of the corpo-
ration in Ohio and the names and addresses of the officers or agents
of the corporation in charge of its business in Ohio.

3. The value of the property owned and used by the corpora-
‘tion in Ohio, where situated, and the value of the property of the
-corporation owned and used outside of Ohio.

4. The proportion of the capital stock of the corporation rep-
resented by property owned and used and by business transacted in
‘Ohio. .

Sec. 184. From the facts thus reported and any other facts
<oming to his knowledge, the secretary of state shall determine the
proportion of the capital stock of the corporation represented by its
property and business in this state, and shall charge and collect from
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such corporation for the privilege of exercising its franchise in this
state, one-tenth of one per cent. upon the proportion of its authorized
capital stock represented by property owned and used and busi-
ness transacted in this state, but not less than ten dollars in any case.
Upon the payment of such fee the secretary of state shall make and
deliver to such corporation a certificate that it has complied with
the laws of Ohio and is authorized to do business therein, stating
the amount of its authorized capital stock and the proportion of
such authorized capital stock represented in this state.

Sec. 18, Provides for fee for increase of capital stock of
foreign corporations,

Sec. 186. If a foreign corporation complies with the provis-
ions of the preceding three sections, it shall not be subject to process
of attachment under any law of this state upon the ground that it
is a foreign corporation, or non-resident of the state. A foreign
corporation subject to the provisions of such sections which shall
neglect or refuse to comply with the requirements thereof shall
forfeit and pay one thousand dollars and an additional penalty of one
thousand dollars for each month that it continues to transact business
in this state without complying with such sections, to be recovered
by an action in the name of the state, and on collection paid into
the state treasury to the credit of the general revenue fund.

Sec. 187. A foreign corporation which has violated such pre-
ceding sections shall not maintain an action in this state upon con-
tract made by it in this state, until it has complied with the require-

ments of such sections and procured the requisite certificate from the

secretary of state.
Sec. 1838, Provides that the preceding five sections shall not
apply to certain public service corporations and others excepted.
Sec. 189. On application, a forcign corporation shall have the

right to be heard by the secretary of state in the matter of the

determination of the proportion of its capital stock represented by
property used and business done in this state,

Sec. 190. A corporation aggrieved by the decision of the secre-
tary of state under the preceding section may, within ten days, appeal
to the auditor of state, the treasurer of state and the attorney general,
whose decision shall be final.

Sec. 191. On request of the secretary of state, the attorney
general shall prosecute an action against a foreign corporation under
the provisions of this chapter in the court of common pleas of Frank-
lin county or in any county in which the corporation has an office
or place of business. On good cause shown, the governor and sec-
retary of state may remit the penalty or part thereof incurred by a
foreign corporation under this chapter.

Sec. 192, Refers to the listing of capital stock of foreign cor-
porations. ’

These sections are found in Title 3. Executive, Division 1. Elective

State Officers and chapter 2. Secretary of State, of the General Code, and as
shown by the title, the Secretary of State is an executive officer. Art. 3. Sec. 1,
Ohio Constitution.

The duties of executive officers are mainly to cause the laws to be ex-

ecuted. Bouvier's Law Dictionary — Title “officer”.

TUnder our political system the source of all public governmental authority
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is inherent in the people. Art. 1, Sec. 2. Bill of Rights. And it follows that
the only authority and powers belonging to the secretary of state are those
given by the Constitution and Statutes, and the incidental powers fairly implied
therefrom,

I find no constitutional authority covering the questions involved and must
.therefore look to the statutes.

. Section 178 requires all foreign corporations for profit, except those cor-
porations exempted therefrom, before transacting business in this state to pro-
cure a certificate from the secretary of state that the requirements of the law
.authorizing them to do business have been complied with, and until the cer-
tificate is procured no action can be maintained by a foreign corporation upon
a contract made by it in the state.

Section 179 provides that before granting the certificate the secretary of
state shall require such foreign corporation to file in his office a sworn copy of
its charter or certificate of incorporation and a statement of the amount of its
capital stock, its business, the location of its principal place of business in the
state and the.name and location of the person upon whom process may be
.served as required by law.

Section 180 provides that the secretary of state, for issuing the certificate,
shall receive from the corporation certain fees, and requires a corporation, hav-
ing an authorized capital stock of one million dollars or more, to pay a fee
-of fifty dollars.

“Whereupon such foreign corporation shall be entitled to receive
from the secretary of state the certificate provided in the second
preceding section.”

Section 181 makes further provision for the service of process,

Section 182 fixes the penalty for non-compliance at from ten dollars to
five hundred dollars, or imprisonment from ten days to six months or both,
against any one soliciting or transacting business for a foreign corporation
subject to the provisions of the preceding four sections, before the corporation
has complied with the same, and provides that the prosecuting attorney, upon
direction of the attorney general, shall prosecute any person charged with vio-
‘lating the provisions of such sections.

Sections 183 and 184 require every foreign corporation not exempted, own-
‘ing or using a part or all of its capital stock or plant in this state, to file with
the secretary of state, in such form as he may prescribe, an additional state-
‘statement under oath containing certain facts and to pay an additional fee, for the
privilege of exercising its franchise, of one-tenth of one per cent upon the pro-
portion of its authorized capital stock represented by property owned and used
.and business transacted in this state, not less than ten dollars in any case. ’

“Upon the payment of such fee the secretary of state shall make
and deliver to such foreign corporation a certificate that it has com-
plied with the laws of Ohio and is authorized to do business therein,
stating the amount of its authorized capital stock and the proportion
of such authorized capital stock represented in this state.”

Section 185 provides the fee for increase of capital stock of foreign cor-
porations qualified to do business in this state. )

Section 186 exempts a foreign corporation that has qualified to do business,
from attachment on the ground that it is a foreign corporation or non-resident
of the state. It also provides as follows:
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“\ foreign corporation subject to the provisions of such sec-
tions which shall neglect or refuse to comply with the require-
ments thereof shall forfeit and pay onc thousand dollars and an
additional penalty of one thousand dollars for each month that it
continues to transact business in this state without complying with
such sections, to be recovered by an action in the name of the state,
and on collection paid into the state trcasury to the credit of the
general revenue fund.”

Section 187 prohibits foreign corporations that have violated the preceding
sections from maintaining actions in the state on contracts made in this state.

Section 188, exempts certain corporations from complying with the pre-
ceding five sections. ]

Section 189, gives foreign corporations the right to be heard by the secretary
of state in determining the proportion of its capital stock represented by its
property and business in Ohio.

Section 190, gives an aggrieved corporation the right to appeal from the
secretary’s decision,

Section 191, provides that the attorney general on request of the secretary
of state shall prosecute actions against foreign corporations under this chapter,
and provides where actions shall be brought and it also provides for the re-
mission of penalties.

Section 192, provides for the listing of capital stock of corporations.

The above covers in detail the statutes applicable to the qualification of
foreign corporations for profit to do business in this state, and contains all the
express, implied and incidental powers conferred upon the secretary of state
in such matters as provided by the statutes.

Under these statutes The Keystone Watch Case Company filed with the
secretary of state its application for permission or authority to do business in
the state. To this application The Dueber Watch Case Manufacturing Com-
pany, a domestic corporation, filed with the secretary of state a protest vigor-
ously claiming that The Keystone Watch Case Company had deliberately and
intentionally violated the laws of Ohio for years; that it had been doing busi-
ness in Ohio without authority of law, without paying taxes due the state, owing
the state taxes, and penalty for such neglect; that it is now maintaining and in-
tends to continue to maintain unlawful and ruinous competition against this
domestic corporation, wilfully violating the provisions of the Valentine Anti-
trust law and the Sherman Anti-trust law; and claiming under the above
statutes and under the provisions of Section 6394 of the General Code that it
is the official duty of the secretary of state to refuse The Keystone Watch
Case Company a certificate of authority to do business in this state,

Section 6394 is a part of the Valentine Anti-trust law and is as follows:

“A foreign corporation or foreign association exercising any
of the powers, franchises or functions of a corporation in this state,
violating any provisions of this chapter, shall 10t have the right of,
and be prohibited from doing any business in this state. The at-
torney general shall enforce this provision by proceedings in quo
warranto in the supreme court, or the circuit court of the county in
which the defendant resides or does business, or by injunction or
otherwise. The secretary of state shall revoke the certificate of such
corporation or association theretofore authorized by him to do busi-
ness in this state.”
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The Keystone Watch Case Company just as vigorously denies the state-
ments made by the Dueber Watch Case Manufacturing Company, and claims
that the Keystone Watch Case Company has complied with all the requirements
of the above statutes and that its business is such as may be lawfully carried
on by one or more corporations incorporated for such kinds of business under
the laws of this state; that the secretary of state’s duties in this regard are
ministerial and he has no authority in law to refuse this company a certificate
of authority to do business in this state.

The above statements clearly raise the inquiry presented, the solution of
which must be determined by the statutes herein cited.

The statements thus presented by the domestic corporation and denied by
the foreign corporation clearly present an issue as to the facts. An issue of
law is equally as clearly presented. -

In the case of State v. Harmon, 31 O. S. 250 it is held that in the dis-
tribution of powers among the various branches of government no exact rule
can be laid down in all cases as to what powers may or may not be assigned
by law to each branch, but those powers not disposed of by the constitution are
vested in the general assembly. On page 239 Judge White says:

“It is said authority to hear and determine a controversy upon
the law and fact is judicial power.

“That such authority is essential to the exercise of judicial
power, is admitted; but it does not follow that the exercise of such
authority is necessarily the exercise of judicial power.

“The authority to ascertain facts, and to apply the law to the
facts when ascertained, appertains as well to the other departments
of the government as to the judiciary. Judgment and discretion are
required to be exercised by all the departrhents.”

It is the rule that statutes granting power are to be construed strictly.
Sutherland Statutory Construction, Section 562, efc,

The duties required of public officers are either discretionary or minis-
terial. The distinction between discretionary and ministerial duties depends upon
the question as to what the law is. If it involves the exercise of discretion
and requires the making of an investigation and the forming of a judgment by
the public officer, it is discretionary, but whenever a duty is directed by law it
is ministerial. Wyman's Administrative Law, Chapter 5.

In the case of State v. Doyle, 40 Wis. 174, the court, in discussing the
question of ministerial powers, said:

“The power to grant a license or the power to revoke appear
to be plainly and equally ministerial functions.

“The secretary, upon certain facts appearing to him, is author-
ized to issue a license, upon certain other facts appearing to him is
authorized to revoke it.

“This is a common condition of ministerial duty.

“In such a case the ministerial officer must exercise his personal
intelligence in ascertaining the facts upon which his authority is
founded, but he acts upon his peril of the fact and can i1 no sense
be said to exercise a judicial function.”

By a careful application of the ordinary rules of stautory construction I
fail to find any provision in the ahove statutes giving you the authority to
investigate and examine into matters outside of the written application bearing
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on the past conduct or the proposed future conduct of The Keystone Watch
Case Coumpany, and 1 am therefore oi the opinicn that the duties to be excrcised
in this regard are ministerial and that the discretion to be exercised by you
goes to the form and not to the merits of the case; that when a foreign cor-
poration has complied with ail the requirements of law entitling it to a certifi-
cate and has tendered the proper fee therefor, it is vour duty to issue same and
yvour refusal would call forth the writ of mandamus.

The entire absence of any procedure in the statutes for the hearing and
determination of any question of law or fact similar to that raised by the Due-
ber Watch Case Manufacturing Company by the secretary of state supports the
conclusion that it was not intended to confer upon that officer any discretion
with respect to such matters, especially in view of the above stated principle, that
such discretionary powers will not be presumed excepting where created by neces-
sary implication.

I rely upon the rulings laid down in the following cases. While not ex-
actly in point the principles therein contained are applicable:

State ex rel. v. Taylor, 35 O. S. 61;

State ex rel. . Insurance Co., 49 O. S. 440;

State ev rel. v. Auditor of Darke County, 43 O, S. 311;
Ryan et al v. Hoffman, Aunditor ct al, 26 O. S. 109;

State ex rel. v. Harris et al, 17 O, S. 603;

Citizsens Bank of Stewbenville ©. Wright, Auditor, 6 O. S. 318,

The opinion rendered makes it unnecessary to consider the second and third
inquiries submitted by your letter.

Regarding the question of penalties, the statutes concerning same I believe
are plain and, unless the penalties referred to have, for. good cause shown,
been remitted as provided by law, the collection thereof should be enforced as
provided therein.

I am returning herewith the papers submitted.

Very truly yours,
W. I MILLEg,
Ass't Attorney General

ARTICLES OF INCORPORATION — PURPOSE CLAUSE.
Articles of incorporaiion of the Wents Lumber Company disapproved.

August 2nd, 1910.
Ho~. Carany A, THoMPsON, Secretary of State, Coluinbus, Ohio.

Drar Stir:—1 beg to acknowledge receipt of your letter of July 28th en-
closing articles of incorporation of The Wentz Lumber Company and requesting
my opinion- as to the legality of the purpose clause thereof, which is as follows :

“Said corporation is formed for the purpose of buying, selling,
transporting aund dealing in lumber, brick, building blocks, iron, stone
and other bhuilding and structural material at wholesale and retail. And
as incidental to said business: 1. For the purpose of carrying on
the business of building and constructing private and public huildings
and other structures. 2. For the purpose of huying, leasing or other-
wise acquiring all necessary land, including timber lands, clay and
14 A c
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shale lands and lands containing stone or other material, and con-
ducting and maintaining manufactories, shops, kilns, railroad switches
and other structures, machinery and appliances thereon, to be used
and operated in connection with the business of the corporation. 3.
For the purpose of doing all matters and things not inconsistent with
law, to carry out fully and compictely the objects and purposes of
the corporation.”

The purpose of “transporting” goods or materials is one which is unrelated
to the business of dealing in the same. The power to transport may not be con-
ferred upon a mercantile company as a co-ordinate power. The word “transport-
ing” should be stricken from the articles.

All that portion of the purpose clause including and following the phrase
“and as incidental to said business” should be stricken out. This department has
repeatedly held that incidental powers exist without specific recital and cannot
be enlarged by such recital. Some of the alleged incidental powers attempted to
be conferred by the purpose clause under consideration are not properly incidental
to the business of buying, selling and dealing in building materials. However, I
deem it unimportant to specify them inasmuch as the settled policy of this de-
partment is to exclude recital of incidental powers.

Yours very truly,
U. G. DExNMAN,
Attorney General.

ARTICLES OF INCORPORATION —PURPOSE CLAUSE —INCOR-
PORATORS. )

Inucorporators must be natural persons.
Avrticles of tncorporation of the Cleveland Underwriters’ Fire Association
disapproved.
June 24th, 1910.

Hon. Caru1 A. THoMmPsox, Secretary of State, Columbus, Ohio.

Dear Sir: — I beg to acknowledge receipt of vour letter of June 21st enclos-
ing proposed articles of incorporation of the Cleveland Underwriters’ Fire Asso-
ciation with letter and check attached. You request my opinion as to the legality
of the purpose clause and the signatures. The articles of incorporation in full,
exclusive of the ackiiowledgment and certification of the notary, are as follows:

“These Articles of Incorporation of The Cleveland Underwriters’
Fire Association,

Witnesseth, that we, the undersigned, all of whom are citizens of
the State of Ohio, desiring to form an association, for profit, under
the general corporation laws of said State, do hereby certify:

First. The name of said corporation shall be The Cleveland
Underwriters’ Fire Association.

Second. Said corporation is to be located at Cleveland, in Cuya-
hoga County, Ohio, and its principal business there transacted.

Third. Said corporation is formed for the purpose of doing a
general fire insurance business in conformity with Section 5895 Ohio
Statutes.
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In witness whereof, we have hereunto set our hands, this 17th day of
June, A. D. 1910.

L. C. Maisner & Co, by L. C. Maisner.
Gurney Bros. Co.,, by E. E. Gurney.

Cleveland Portrait & Frame Co., by D. E. Wick.
Otis Litho. Co., by C. A. Merills,

Klein, Lichtenstader & Co., by H. F. Klein.
The Findley Brothers Co., by R. C. Findley.
Metropolitan Mfg. Co., per H. A. Fishel.
Euclid Printing Co., by F. W. Schmidt, Prop.
Skating Scari Co., by A. W. Sampliner.

A. T. Wood & Co., by A. T. Wood.”

You inform me that Section 5895 referred to in the purpose clause is the
section number in Laning’s Revised Annotated Statutes of Ohio.

There are several objections to the purpose clause as above drafted. In the
first place, Section 3395 Ohio Statutes is, in law, meaningless. Laning’s Anno-
tated Statules have no official standing and if they are to be used they should,
at least, be properly designated, but at all events it is not now permissible to
refer either to Laning’s Annotated Statutes or to Bates’ Revised Statutes. The
statute law of this state is now embodied in the General Code, and the proper
section number ¢f that Code should be employed if reference to the law is
‘made by sectional number.

Section 5893, Laning, is former Section 3686 Revised Statutes, now Section
9593 General Code. This section provides for the organization of mutual pro-
tective associations. Section 9594 General Code, formerly Section 3687 Revised
Statutes, Section 7896 Laning, prescribes the form of the certificate or articles
of incorporation of such mutual protective associations. This section is, in part,
as follows:

“Such persons shall make and subscribe a certificate setting forth
therein: * % =

“3. The object of the association, which shall only be one or
more of the objects set forth in the preceding section, and to en-
force any contract by them entered into whereby the parties thereto
agree to be assessed specifically for incidental purposes and for the
payment of losses which occur to its members. The kinds of prop-
erty proposed to be insured and the casualties specified in such pre-
ceding section proposed to be insured against, also must be specified
in snch certificate.”

It will be noted that the objects set forth in the preceding section are as
follows:
Section 9593:
“ #% % % Tnsuring each other against loss by fire, lightning,
cyclones, tornadoes cr wind storms, hail storms and explosions from
gas, on property in this state, and also assess upon and collect from
each other such sums of money, from time to time, as are necessary
to pay losses which occur by fire and lightning, cyclones, tornadoes,
wind storms, hail storms and expiosions from gas to any members
of such association.”
1
In short, this section authorizes mutual protection against fire and numerous
casualties, while the articles now under consideration state that the association
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is “for profit” and proposes to cdo a “general fire insurance business” — thus
evidencing an int2ntion to engage in activities vastly different from those author-
ized under Section 9593 General Code.

In order that the certificate may comply with the provisions of law regulat-
ing mutual protective associations, it will be necessary to use practically the exact
language of Sections 9593 and 9594 General Code in drafting the same, and be-
cause this has not been done the articles in their present form should not be
filed and recorded by you.

There is another objection to the articles, however, which, of itself, would
make it necessary for you to refuse to file them. They are subscribed by tem
“trade names” many of which are apparently those of corporations and others of
which may be partnerships. This department has frequently held that the incor-
porators, not only of insurance companies but of other corporations as well, must
be natural persons. Indeed Section 9593 itself provides that,

“Any number of persons of lawful age, not less than ten in num-
ber, residents of this state, and owning insurable property in this
state, may associate themselves together, etc.”

The use of the italicized language indicates clearly that the intention of the
general assembly was that the incorporators of a mutual protective association
should be natural persons. In this connection also permit me to point out that
the articles or certificate should contain a recital not only as to the residence of
the incorperators, but also as to the fact that they own insurable property im
the State of Ohio.

Véry truly yours,
U. G. DENMAN,
Attorney General..

ELECTIONS — JUDGE OF.

Ewntitled io compensation and mileage for calling and delivering election
supplies.
June 24th, 1910.

How. Carmr A. TroMPesoON, Secretary of State, Columbus, Ohio. -

DEear Sir:—1 beg to acknowledge receipt of vour letter of June 22und, en- -
closing letter of W. B. Gongwer, clerk of the board of deputy state supervisors
and inspectors of elections of Cuyahoga county, in which he expresses a desire
to be advised as to the effect, if any, of the amendment of Section 4944 General
Code upon Section 5043 General Code, which specifies the compensation and
mileage of election officers calling for and delivering election supplies at the
instance of the board of deputy state supervisors,

The provisions of section 4944 incorporated therein by the amendment, ap-
proved May 21, 1910, are as follows:

“Sec. 4944. * * * In registration cities having a population
of three hundred thousand or more by the last preceding  federal
census, the judges of election, including the registrars as judges and
the clerks of election, shall each be allowed and paid ten dollars for
each general election and five doilars for each special election, at
which they serve and no more, either from the city or county. Im
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all other registration cities, the jndges of election, including the
registrars as judges and clerks of clection, shall each he allowed and
paid five dollais for each election at which they serve and no more,
either from the city or county” * # *

By examination of original section 411 it appears that the only change made
therein by this amendment is the change in the amount paid judges and clerks
in registration cities having a population of three hundred thousand or more, etc.
The clause “and no more, either from the city or county” which concludes both
of the above quoted scntences of the section was formerly found in section 4944
as well as in the amended section.

Section 3043 General Code is as follows:

“The judge of elections called by the deputy state supervisors
to receive and deliver ballots, poll books tally shects and other re-
quired papers, shall receive two dollars for such service, and, in
addition thereto, mileage at the rate of five cents per mile to and
from the county seat, if he lives one mile or more therefrom.

The judge of elections carrying the returns to the deputy state
supervisors, and the judge carrying the returns to the county or
township clerk, or clerk or auditor of the municipality, shall receive
like compensation.

In cities where registration is required, the chairman selected
at the meeting for organization shall receive one dollar for calling
for the sealed package of ballots.”

In my opinion section 3043 is net in any way affected by the amendment to
section 4944, The services for which compensation is provided by section 5043
are not those of judges and clerks as such, but they are specific services of cer-
tain individuals, to which specific compensation is attached.

1. therefore, conclude that under the two sections as they at present exist,
the election officers performing the additional services named in section 5043
General Code are entitled to extra compensation as therein provided.

Yours very truly,
U. G. DexMaN,
Attorney General.

ARTICLES OF INCORPORATION — PURPOSE CLAUSE — PRO-
FESSIONAL BUSINESS.

Engineering pursuits are not “professional” within the meaning of statute
velating to incorporation of companies.
Articles of incorporation of Francis J. Peck & Company disapproved.

July 6th, 1910.

Hox. CarMi A. TwHonresox, Secretary of State, Columbus, Ohio.

Dear Sir: —1 beg to acknowledge receipt of your letter of June 29th en-
closing proposed articles of incorporation of The Francis J. Peck & Company,
with the request for an opinion as to the legality of the purpose clause thereof,
which is as follows:
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“Said corporation is formed for the purpose of carrving on the
business of mining, civil and physical engineering, analytical, consult-
ing and manufacturing chemistry, assaying and inspection of building
material and all things incidental to and in connection therewith.”

In my opinion the prohibition of the statute, Section 8623 General Code,
against the formation of corporations for the purpose of “carrying on professional
business” would not be infringed by permitting these articles to be filed. The
exact meaning of the term “professional” as used in this statute is uncertain.
On the one hand, lexicographers state that the term undoubtedly has at present
a wider significance than that which would include only the so-called three learned
professions of law, medicine and the ministry. On the other hand, however, the
original significance of the word as defined by Webster éxpressly excluded “me-
chanical pursuits” from the category of the professions. As all engineering work
is, in a sense, “mechanical,” it would seem that the statute should not be inter-
preted as prohibiting corporations from being formed for the purpose of carrying
on such business.

I find, however, several unrelated purposes in the articles under considera-
tion, among which, by virtue of Section 8623 as construed in State ex rel vs.
Taylor, 55 O. S. 67, the incorporators will be obliged to elect.

I should not be disposed to criticize the formation of a corporation for
the carrying on of a general engineering business, although I believe well-defined
distinctions are made between the business of a mining engineer, that of a civil
engineer, and that of a “physical” engineer (by which I presume is meant, the
business of a mechanical engineer). However, such a general engineering busi-
ness if authorized is not related to the business of “analytical, consulting and
manufacturing chemistry,” although the exact meaning of this phrase is uncertain.

The business of “assaying” is probably one of the incidents of mining
engineering or of analytical chemistry, and as such it should not be expressly
set forth in the articles. The same observation may be made with regard to the
power of engaging in the business of “inspection of building material.”

Until the articles are so amended as to conform to the criticisms above made
1 advise that they be not filed or recorded.

Yours very truly,
W. H. MiLLEr,
First Assistant Attorney General.

ARTICLES OF INCORPORATION — PURPOSE CLAUSE.
Articles of Incorporation of the Trio Manufacturing Company disappt;ovea‘;
March 16th, 1910.

Hox~. Carm1 A. TrowmesoN, Secretary of State, Columbus, Ohio.

Dear Sir:—1 beg to acknowledge receipt of your letter of March 15th en-
closing the proposed articles of incorporation of the Trio Mfg. Company, with
letter and check attached thereto.

You request my opinion as to the legality of the purpose clause thereof,
which is as follows:

“Said corporation is formed for the purpose of doing a general
manufacturing business and of buying, selling, manufacturing and
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dealing in all kinds of machinery and mechanical appliances, and espe-
cially for the purpose of buying, selling, manufacturing and dealing
in structural iron and grill work of all kinds.

“For the purpose also of manuiacturing, selling, leasing for hire
and dealing in mechanical devices, machinery and articles of all kinds
made and constructed under and in accordance with any and all
Letters Patent of the United States or foreign countries heretofore
or hereafter granted.

“For the purpose also of owning Letters Patent of the United
States and of any or all foreign countries, and of acquiring rights
and interests thereunder, whether territorial or otherwise, and of
licensing others for hire in the practice of the inventions secured
thereby, or of selling to others territorial or other rights thereunder
anywhere in the United States or foreign countries, and with {full
power to do“and for the purpose of doing all other things proper,
necessary, convenient or incident to any of the objects and purposes
above specifically expressed.”

In my opinion the articles in their present form should not be filed.

Regarding the first phrase of said purpose clause as indicative of the pur-
pose of the corporation, it appears that the business proposed to be conducted
is that of manufacturing. This department has heretofore held that a company
organized for the principal purpose of engaging in manufacturing business may
be authorized to deal in the articles to be manufactured as incidental to such
principal purpose. Measured by this test, the articles which authorize “buying,
selling, manufacturing, and dealing in all kinds of machinery, etc.” are too broad.
In my opinion also the word “general” is objectionable. If it is the purpose of
the incorporators to engage in the business of manufacturing machinery, mechan-
ical appliances, structural iron and grill work, the clause should be so phrased.

The foregoing comment relates also to the second paragraph of the clause.
The third paragraph should be stricken out because the power to acquire patent
rights in articles to be manufactured by the company would follow as a necessary
incident to the general purpose thereof, while the power to deal generally in
patent rights is a separate power which can not be joined with that of engaging
in the manufacturing business,

Yours very truly,
U. G. Dexyax,
Attorney General,

ARTICLES OF INCORPORATION — PURPOSE CLAUSE.
Articles of tncorporation of the Cranford Construction Company disapproved.

March 31st, 1910,

Hox. Caryit A. THompsoN, Secrctary of Slate. Columbus, Ohio.

Dear Sir:—1 beg to acknowledge receipt of your letter of March 25th
enclosing for my opinion as to the validity of the purpose clause thereof, the
proposed articles of incorporation of the Cranford Construction Company, with
check and letter attached. .

The clause in question is very long. In effect, it provides, first, that the
company shall have the power to acquire and use patent rights pertaining to
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processes for making concrete structures. As incidental to this purpose it is
sought to acquire the power to “purchase any business and the contracts and the
good will thereof, embracing any of the branches of the business above referred
to; as well also, materials, machinery, plants and other property real and per-
sonal suitable or convenient for operations, uses, purposes, and business of this
corporation; and to-pay for such patents * * * business, good will and prop-
erties * * * in cash or in shares of full paid non-assessable stock of this
corporation.” :

All of the foregoing precedes in the articles the statement of what I appre-
hend is the real intended principal purpose of the corporation, viz: “To enter
into and engage in general contract business, to construct foundations of all
kinds * * wells, reservoirs, sea walls and other structures and to engage in,
perform and do all kinds of public, municipal or private work,” etc.

Assuming that the general construction business is the principal business of
the proposed company, 1 feel obliged to object to the entire first paragraph. The
acquisition and use of patent rights pertaining to the business of concrete con-
struction work is properly incidental to such principal business, and will attach
to the principal power without express statement. As actually stated in the
articles it constitutes a separate and independent purpose. So also as to the
right “to license others to manufacture, employ or use any of the methods, pro-
cesses and systems of said company,” and to pay for the same in stock, etc.
None of these powers should be expressly set forth.

The second paragraph of the articles should be amended by striking out the
reference to “all kinds of public, municipal or private work,” and the clause at-
tempting to create the power to “enter into and perform any and all contracts
* % in which any person, firm, association or corporation may lawfully engage,”
While the intention of the incorporators in both these respects is unobjectionable
and appears by fair inference, still this use of language is very careless. It
should be expressly stated that the “work” and “contracts” which the company
proposes to engage in and to execute, are works and contracts of construction
pertaining to the principal business of the company.

For the foregoing reasons I beg to advise that in their present form the
articles be not filed or recorded by you.

Yours very truly,
U. G. DEnMmaN,
Attorney General.

ARTICLES OF INCORPORATION — ACKNOWLEDGMENT — CERTIFI-
CATION OF OFFICIAL CHARACTER OF OFFICER TAKING.

March 12th, 1910.

Hox. CarM1i A. THowmpsox, Secretary of State, Columbus, Ohio.

Dear Sir: — You have referred to this department the proposed articles
of incorporation of the Pinafour Toy Manufacturing Company requesting my
opinion as to whether the signature of Charles C. Bow, Probate Judge in and
for Stark county, Ohio, under seal of the probate court, as the officer before
whom the said articles are acknowledged, is sufficient without the certificate
of the clerk of courts of said county that said Charles C. Bow was at the date
of said acknowledgment the probate judge in and for said county, etc.

While it is true that a seal of a court of record imports absolute authen-
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ticity, nevertheless section ¥626 of the General Code is not so phrased as to
permit any exception to this requirement which is as follows:

“The official character of the officer before whom articles of
incorporation are acknowledged shall he certified by the clerk of the
common pleas court of the county wherein the acknowledgment is
taken.”

There is no implication here that such certificate shall not be made
in case the officer taking the acknowledgment is a judge of a court of record.
I suggest, therefore, that the articles be returned to thc incorporators for
the_inclusion of the clerk’s certificate.
Yours very truly,
U. G. DexMaNx,
Attorney General.

VITAL STATISTICS — CHIEF REGISTRAR MAY COMBINE TWO OR
MORE REGISTRATION DISTRICTS.

March 1st, 1910.

Hox. CarM1 A. THoMPSoXN, Secretary of State, Columbus, Ohio.

Dear Sik:—1 am in receipt of your letter of February 26th in which you
submit the following for my opinjon:

In accordance with Section 200 of the General Code, the state
registrar of vital statistics has combined two or more registration dis-
tricts into one registration district. This is especially true in cities
where, in almost every case, there have been two to six townships
combined with the city, making but one registration district. Query:
What fee is a registrar entitled to receive who has charge of a
registration district which includes a city and other territory out-
side of the city?

TUnder Section 200 of the General Code, the state registrar has authority
by him to combine two or more primary registration districts into one
primary registration district and, under authority of this section, the state regis-
trar may combine a city registration district and a township registration district
into one district.

Section 230 of the General Code, which provides the fee which local regis-
trars shall receive, is, in part, as follows:

“Each local registrar shall be entitled to be paid the sum of
twenty-five cents for each birth and each death certificate properly
and completely made out and registered with him, and duly returned
by him to the state registrar. [In cities, in which the city clerk,
health officer, or other official acting as local registrar, receives a
fixed salary, in lieu of fees, he shall be entitled to five cents for each
birth and each death certificate properly and completely made out,
registered with him, and correctly copied and duly returned by him
to the state registrar.”
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The above quoted section does not prohibit a registrar of a district, which
contains a city and other territory outside of the city, from receiving twenty-
five cents for reporting each birth and death occurring in his district and in
territory located outside of the city.

I am of the opinion that the five cent limitation contained in the above
section only applies where the birth or death occurs in a city and the registrar
of such district which contains a city receives a fixed salary in lieu of all fees.

Yours very truly,
U. G. DexaaN,
Attorney General.

ARTICLES OF INCORPORATION —NAME.

“The Trustee Company” approved as name of real estate corporation doing

business in certain way.
April 1st, 1910.

Hon. CarM1 A. TroMmPpsoN, Secretary of State, Columbus, Ohio.

Dear Sir:—You have submitted to me the proposed articles of incor—
poration of The Trustee Company, requesting my opinion as to whether they
may be filed under the name used.

Section 8628 of the General Code, being a portion of former section 3238
Revised Statutes provides in part that,

“The secretary of state shall not file or record any articles of
incorporation wherein the corporate name is likely to mislead the
public as to the nature or purpose of the business its charter au-
thorizes. * * *7

There is also a provision in this section prohibiting the filing of articles
under a name similar to that used by another corporation, but I assume that no-
such question is raised by the articles now submitted.

The business to be done by the company, as disclosed by an examination
of its purpose clause, is in general the real estate business, but the manner of
conducting such real estate business is stated in the articles to be as follows:
The company is to sell certificates entitling the holders thereof to undivided
interests in real property held by the company as agent or trustee for all of
the investors. It is thus apparent that the name chosen is appropriate in a sense
at least.

I find no statutory provision forbidding the use of the word “trustee” as
a part of the name of a company doing this kind of business. It is true that
the banking laws of the state provide for the organization of various kinds
of “trust companies.” It does not seem to me, however, that the name of this
company could be said, as a matter of law,to be deceptive as tending to induce the
belief that the company would be engaged in any branch of banking business.

In view of the foregoing I have no hesitancy in saying that I know of
no reason why the name sought to be used by this company may not be
authorized.

Yours very truly,
U. G. DENMAN,
Attorney General.
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ARTICLES OF INCORPORATION — PURPOSE CLAUSE.

Articles of incorporation of the B. C. R. Electric Co. disapproved.
March 26th, 1910.

Hox. CarM1 A. TRoMpsoN, Secretary of State, Columbus, Ohio.

Dear Sir:—1 beg to acknowliedge receipt of vour letter of March 19th
enclosing proposed articles of incorporation of the B. C. R. Electric Company,
with New York draft and letter attached thereto. You request my opinion as tc
the legality of the purpose clause set forith therein which is as follows:

“Said corporation is formed for the purpose of carrying on and
operating a general manufacture and repair business, and in that
capacity to manufacture, buy, sell, make, repair, alter, let or hirc and
deal in and with apparatus, machinery, supplies, goods, wares, and
merchandise, and all or any articles consisting or partly consisting
of wood, iron, steel, manganese, copper and other materials, and
materials of all kinds capable of being used in a general manufac-
turing business or likely to be required by customers of such a busi-
ness; and in so far as the laws of the State of Ohio will permit or
hereafter permit it so to do, to have one or more offices, places of
business, plants or factories; to hold, purchase or otherwise acquire,
to mortgage, sell or convey real or personal property, necessary, in-
cidental or convenient to its business within or without the State of
Ohio; to apply for, register, acquire and to use, hold, transfer, sell
and dispose of any patent rights, and to do all things that may be
necessary and incidental to the carrying out of said purpose and to
exercise all the rights, powers and privileges now or hereafter con-
ferred upon corporations organized under the provisions of law au-
thorizing the formation of this corporation.”

Without reviewing the authorities which have been set forth in previous
opinions to vour department, T beg to state that the word ‘“convenient” should
be stricken from the phrase authorizing the acquisition of real estate. While
the whole phrase is unneccessary so far as adding anything to the powers of the
company concerned, if included, it must be limited to such real estate as is neces-
sary and incidental to the principal purpose of the corporation.

Again the clause, “to apply for, register, acquire and to use, hold, transfer,
sell and dispose of any patent rights,” should be stricken from the articles. As
stated, this clause authorizes the exercise ot a separate and independent power,
viz, that of applying for and dealing in patent rights which, so far as the articles
are concerned, might be exercised quite independently of the principal power of
conducting a manuifacturing busiitess. The generalty and vagueness with which
the articles to be manufactured and repaired are stated are also subject to
criticism, and the incorporators should be required to set out more specifically
the articles which they intend to manufacture and repair. In this connection
the phrase, “materials of all kinds capable of being used in a general manufac-
turing husiness or likely to be required by customers of such business,” should
be stricken out.

For the foregoing reasons I am of the opinion that the proposed articles of’
incorporation should not be filed by vou.

Yours very truly,
U. G. Dexwmax,
Attorney General.
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ARTICLES OF iNCORPORATION—FEE FOR FILING.

Fee for filing articles of incorporation of non-mutual company not for profit
.§2.00.
January 13th, 1910.

Hox. Carm1 A. Twowmreson, Secretary of State, Columbus, Ohio.

Dear Sir:—1 beg to acknowledge receipt of your letter of January 12th
enclosing proposed articles of incorporation of The Stillwater Valley Retail
Merchants’ Association with letter of H. O. Miles, Secretary, attached thereto.
You request my opinion as to the fee chargeable for filing these articles.

The incorporators of this association desire to form a corporation not for
profit under the generai corporation laws of the state. The purpose clause of the
«corporation is consistent with this object and is as follows:

“Said corporation is formed for the purpose of uniting the Re-
tail Merchants of Stillwater Valley more firmly together for the
common benefit of all; to evade trade abuses, to disseminate useful
information, to furnish a better system of collecting accounts and
encourage the observance of all legal holidays.” R

The letter of the secretary, however, contains the information 'that the
association “is mutual in character, having no capital stock and receiving ‘no
-profits.” :

Some confusion exists in section 148a of the Revised Statutes with respect
‘to corporations not having a capital stock. In the fourth clause thereof, it is
-provided that the Secretary of State may charge,

“for filing the articles of incorporation of any mutual insurance cor-
poration not having a capital stock, or of any other mutual corpora-
tion not organized strictly for benevolent or charitable purposes, and
having no capital stock * * * twenty-five dollars save and except
as hereinafter provided.”

The fifth paragraph provides in part that the fee

“for filing the articles of incorporation * * of such corporations
as are not organized for profit, have no capital stock and are not
mutual in their character * * shall be two dollars.”

The question is thus presented as to whether the proposed corporation is
:a mutual corporation or one not mutual in character. Without attempting to de-
fine these two classes of corporations, both of which are exclusive of benevolent,
religious and charitable organizations as well as of insurance companies, I may
‘state that, in my opinion the proposed articles of incorporation do not authorize
_ -the association to be created thereby to conduct its business upon the mutual
plan, the letter of the secretary to the contrary notwithstanding. It seems that
in the ahsence of any specific recital in the articles of incorporation as to the
method of conducting the internal affairs of the company, the presumption would
‘be that such internal management is non-mutual; that is to say, in such case
‘the members of the corporation would be without authority to create inter sese
any mutual obligations or liabilities. '
From the foregoing it follows that the corporation, not being mutual in its
«haracter, is within the scope of paragraph five of section 148a of the Revised
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Statutes, and that the fee chargeable for filing the articles of incorporation
thereof is &2.00.
Yours very truly,
U. G. Dexaax,
Attorney General.

ARTICLES OF INCORPORATION — PURPOSE CLAUSE.
Articles of incorporation of The Magyar Federation of Lorain disapproved..
March 14th, 1910.

Ho~. CarM1 A. Tuowmpsox, Secretary of State, Columbus, Ohio.

DEear Sir: — You have submitted to this department for an opinion thercon,
the proposed articlcs of incorporation of the Magvar Federation of Lorain, with
check for $2.00 attached.

The articles purport to authorize the organization of a corporation not for
profit, for the purpose of “paying death benefits to the lawful heirs of the de-
ceased members, and promoting the welfare of the members generally.”

The provision for paying death benefits authorizes the conduct of an insur-
ance business. There is nothing in the articles of incorporation to show that
the membership thereof is to be limited to any class of mechanics, etc. The
business apparently contemplated by the incorporators is that permitted under
favor of section 3630 R. S., section M27 General Code, and the articles should be
re-drafted so as to conform to the provisions of said section. When so re-
drafted the fee chargeable for filing the articles will be $25.00.

Yours very truly,
U. G. DeEnNMaN,
Attorney General.

ARTICLES OF INCORPORATION —PURPOSE CLAUSE.

Bridge and machinery manufacturing company may noi be authorized to
carry on business incidental to engineering and contract business.

Such company may not be authorized to deal generally in real estate and
personal property. .

Such company may not be authorized to deal generally in the assets and
liabilities of kindred but not competing corporations.

Articles of incorporation of the Western Reserve Engineering Company
disapproved.

February 9th, 1910,

Hox. Caryt A, TroMpsoxn, Secretary of State, Columbus, Ohio.

DeEar Sir:—1 beg to acknowledge receipt of your letter of February &th
enclosing proposed articles of incorporation of the Western Reserve Enginecering
Company with check for 810.00 and letter of Messrs. M. B. & H. H. Johnson
attached thereto. You request my opinion as to the legality of the purpose
clause of said articles. )

The purpose clause in question is of great length and T deem it unneces-
sary to quote the same in full. The following clauses, in my judgment should
he eliminated therefrom:
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1. “For any other purpose which now is or may be incidental or neces-
sary for a general engineering, contracting and manufacturing business.”

This clause is objectionable for two reasons: First, the express authoriza-
tion of incidental and necessary powers flowing from a valid principal purpose
is superfluous. Second, the principal purpose of the corporation as expressed
.earlier in the purpose clause is that of manufacturing, installing and dealing in
bridges and machinery—a valid purpose lawfully expressed in the articles.
However, this is not an “engineering” or a “contracting’”’ business and it is not
.competent for the articles to recite that the corporation shall have powers inci-
dental to either of these businesses.

2. “And in addition thereto to procure by contract, lease, subletting or
in any other manner perform such, (presumably the business above described) with
any and all rights or charges and with full power to enter on and deal in or
trade or manage such business as an engineer, contractor and manufacturer at
any place, and under such terms and conditions as will be beneficial to or as
may otherwise be determined for the interest of the company.”

This clause is objectionable upon the second ground above stated, viz,
that “an engineering, contracting and manufacturing” business is not a single
purpose within the rule of State ex rel v. Taylor, 55 O. S. 67. The latter por-
tion of this clause is also much too broad.

3. “And in connection therewith, or otherwise, own, hold, control, lease,
.mortgage, buy or sell any and all personal, real estate or mixed property or
properties, and to take mortgages and assignments of mortgages upon the same,
or otherwise contract with reference thereto, that maey be deemed necessary or
pertinent to attain the purpose of said company.”

This clause must be condemned because the right to acquire real and per-
.sonal property exists as an incidental power without specific recital, while the
above quoted clause attempts clearly to transcend the incidental and to confer
independent powers upon the corporation.

4. For similar reasons the clause, “to acquire the good will, rights and
property and to undertake the whole or any part of the assets and liabilities
of any firm, person, association or corporation engaged in a kindred but not
competing business and to pay for the same in cash, stock of this company, or
otherwise,” should be eliminated.

Section 3256 Revised Statutes confers upon corporations formed under the
general laws of this state authority to acquire shares of stock in other kindred
but not competing corporations, and by a parity of reasoning the power to
acquire the other assets of such corporations would seem to be purely inci-
dental to the principal purpose defined by the articles under consideration. How-
ever, as above attempted to be conferred, the power is an independent one. The
clause should be entirely eliminated; the corporation will lose no lawful power
thereby.

The clause authorizing the designing, drafting, erecting and equipping of
.articles to be manufactured by the company, while possibly unnecessary, may be
permitted to remain in the articles. The power thus conferred is appropriate
and necessarily incidental to the principal purpose of the corporation, and as
stated in the articles is clearly limited to such incidental use.

Yours very truly,
U. G. DENMAN,
Attorney General.
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ARTICLES OF INCORPORATION OF THE MUTUAL LIVE STOCK
INSURANCE COMPANY MUST RECITE THAT ALL OF THE
SUBSCRIBERS ARE RESIDENTS OF OHIO.

Articles of tiicorporation of the Farmners' Mutual Live Stock Insurance Comn-
pany of Hoytuille, disapproved.
February 4th, 1910.

Hox. Carmi A. THomMpsoN, Secretary of State, Columbus, Olio.

Dear Sir:—1 beg to acknowledge receipt of your letter of January 24th,
enclosing for my endorsement the proposed articles of incorporation of The
Farmers’ Mutual Live Stock Insurance Company of Hoytville, Wood County,
Ohio.

I regret that I cannot approve the certificate for the reason that it does not
appear therefrom that all of the subscribers are residents of the State of Ohio, as
required by section 3691-1 Revised Statutes of Ohio. In other respects the certifi-
cate is in strict compliance with law.

Yours very truly;
U. G. DexnMmaN,
Attorney General,

ARTICLES OF INCORPORATION OF THE MUTUAL RODDED FIRST
INSURANCE CO., MUST CONTAIN RECITALS REQUIRED BY
SECTION 3687 R. 5, SEC. 9594 GENERAL CODE.

Articles of incorporation of the Northwestern Ohio Mutual Rodded Fire
Insurance Company disapproved.
February 5th, 1910.

Hox. CakM1 A. THowmpsox, Secretary of State, Columbus, Ohio.

Dear SIR: —1I beg to acknowledge receipt of your letter of February 2nd,
enclosing for my approval and endorsement the proposed articles of incorpora-
tion of the Northwestern Ohio Mutual Rodded Fire Insurance Company with
letter of Newcomer & Gebhart and check for £25.00 attached thereto.

I regret that I am unable to affix my endorsement to these articles for
the reason that the certificate does not state that the corporation is to have the
power to enforce any contract entered into by its members by which they shall
agree to be assessed specifically for incidental purposes’ and for payment of
losses as required by section 3687 Revised Statutes of Ohio. Tn other respects
the articles are in compliance with the law.

Yours very truly,
U. G. DexMaAY,
Attorney General.

POLITICAL PARTIES —RIGHT TO NOMINATE CANDIDATES.

Folitical parties exceeding tenn per cent. of the total vote cast in the state
may nominale candidates for all district and county offices in the state, regardless
of wvote cast by such purties in such districts, wiless such vote is large enough to
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require compliance on the part of such party in such district with the primary
election law. '
In re Socialist Party.
April 28th, 1910.

Hox. Carmi A. THoMPsOX, Secretary of State, Columbus, Ohio.

Dear Sir:—1 beg to acknowledge receipt of your letter of April 27th, en-
closing a letter of Mr. E. E. Adel, acting State Secretary of the Socialist Party
of Ohio. You reguest my opinion as to the question submitted to you by Mr.
Adel as follows: ‘

The Socialist Party cast for state officers at the last general
election for such officers more than one per cent and less than ten
per cent of the vote for such officers in the state, but in some of
the political sub-divisions of the state, such as congressional districts,
counties, etc., this party cast less than one per cent of the total vote
cast for state officers in such sub-division.

Query: Is the Socialist Party entitled to nominate candidates
in any manner provided for in section 4992 General Code, and to
have the names of such candidates so nominated placed upon the
official ballot upon certificate, under section 4993, in the sub-divisions
in which it did not poll one per cent of the vote cast therein for
state officers?

Section 4992 General Code, provides in part as follows:

“Except as provided by the preceding chapter of this title (re-
lating to compulsory primaries for political parties casting ten per
cent. of the vote in a sub-division) nominations of candidates for
public office may be made as herein provided, by a convention, caucus,
etc., * * * Dby such eclectors * * * representing a political
party, which at the next preceding November election for state
officers polled at least one per cent. of the entire vote cast in the
state. One nomination may be made for each office to be filled at the
following election, and, * * * the names of the candidates so
nominated shall be printed on the ballots.”

Section 4993 provides in part that,

“Each certificate of nomination shall state such facts as are
* ® % required for its acceptance, and be signed by the proper

o

officers of such convention, caucus, etc.,, * % *7”

These are the only sections relating to certificates of nomination under any
law other than the compulsory primary election law. The right thus conferred
upon political parties casting more than one per cent. oi the entire vote in the
state is unqualified except as to sub-divisions in which such political parties cast
ten per cent. of the entire vote in such sub-division. The sections are to be
liberaily construed. Inasmuch, therefore, as section 4992 confers the power to
nominate “candidates for public office” under certain circumstances, it seems to
me that this power extends to the nomination of any candidate in any political
sub-division of the state. .

Section 4996 et seq. General Code provide for the nomination of candidates
by nomination papers. It.is clear, however, that these sections do not impair the
right of a political party to exercise its power under section 4992.
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The whole scheme of legislation pertaining to the making of nominations
by- political parties, and the formation of the official ballot, under the Australian
Ballot Law,, so-called, discloses two methods of securing representation on such
oificial ballot, viz., by certificate of nomination and by nomination papers. The
former are not to be recognized, of course, unless signed by election officers in
the case of primary elections, or by conventicn officers in the case of conventions,
caucuses, etc.

Section M4 General Code governs the filing of certificates of nomination
and nomination papers. [t provides that certificates of nomination for different
political sub-divisions shail be filed with certain certified election officers. This
section 300 is in pari materia with sections 4992 and 4993, inasmuch as they both
relate to the making and filing of certificates of nomination. The one section,
therefore, simply strengthens the manifest meaning of the other and makes it
clear that a political party casting more than one per cent. of the total vote for
state officers in the state is entitled to exercise rights under section 4992 in and
wih respect to any of the political sub-divisions of the state regardless of the
number of votes cast by it in such sub-division.

I am of the opinion, therefore, that the status of a political party, under
section 4992, is determined, both as to the state and as to any political sub-divi-
sion thereof, by the percentage of votes cast by it in the state at the last general
election for state officers. It is to be noted, however, that if any sub-division
such political party has cast more than ten per cent of the votes cast in such
sub-division, then its nominations within and for such sub-division must be made
under the provisions of the compulsory primary law. In other words, the dufy
of a political party, under the compulsory primary law, is determined by its vote
in the political sub-division; its rights, under section 4992 General Code, are to
be determined by the votes cast in the state at large for state oficers.

Jt foliows from the foregoing that the Socialist Party having acquired the
status of a political party casting more than one per cent of the entire vote cast
for state officers at the last general election for such officers is entitled to have
its certificates of nomination accepted in any political sub-division of the state
regardless of the number of votes cast by it at such election in such sub-division,
and to have its candidates for any office in the state placed upon the official ballot
by virtue of such certificates of nomination, excepting as to candidates for office
within such sub-divisions in which the party may have cast more than ten per
cent. of the entire vote in such sub-division, in which case the action of the board
of deputy state supervisors of election, under section 30 of the compulsory primary
law, section 4985 General Code, will be necessary in order to place such candi-
dates upon the official ballot in such sub-division.

Yours very truly,
U. G. DeENMmax,
Attorney Geieral.

ARTICLES OF INCORPORATION OF THE AMERICAN HOME BUILDER
AND ASSURANCE ASSOCIATION DISAPPROVED.

June 1st, 1910.
Hox. Caryr \. TroxpsoN, Secretary of State, Columbus, Ohio.

Dear Sir:—1 beg to acknowledge receipt of your letter of May 235th, en-
closing articles of incorporation of The .American Home Builder and Assurance

15 A G
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Association, with correspondence and check attached thereto. You request my
opinion as to.the legality of the purpose clause thereof which is as follows:

“Said corporation is formed for the purpose of raising a fund
on the assessment plan to assure members protection on their lives
and aid them in building and acquiring their own homes.”

Two purposes are discernible in this clause:

1. The conduct of a life insurance business.
2. The operation of a building and loan association.

These two powers may not be conferred upon one corporation. The articles
in question should not, therefore, be accepted by vou. I herewith return all the
papers to you.

Yours very truly,
U. G. DenMman,
Atiorney General.

ARTICLES OF INCORPORATION OIF THE PHYSICIANS PROTECTIVE
COMPANXNY DISSAPPROVED.

Section 8623 General Code construed, corporation wmay not be organized
for multiplicity of purposes.
. May 31st, 1910.

Hon. Caryay A. THoMPSON, Secretary of State, Columbus, Ohio.

DEear Sik: —Your communication i3 received with which you submit to this
department the articles of incorporation of the Physicians’ Protective Company,
with the request for my opinion as to the legality of the purpose clause thereof.
The purpose clause is as follows:

“Said corporation is formed for the purpose of (A) aiding phy-
sicians and surgeons in the collection of their accounts; and to keep
them properiy advised, on request, as to those persons, who, though
able to pay, are in the habit of securing professional service free of
charge. (b) To aid the medical profession in the detection and
elimination of illegal and fraudulent practitioners of medicine and
(¢) to keep the profession advised of all proposed or pending legis-
lation that may be of interest to the profession.”

In my opinion this purpose clause does not conform to the statutes of this
state which prescribe the manner and purpose of corporate formation.
Section 8623 of the General Code provides that,

“Except for carrying on professional business, a corporation
may be formed for any purpose for which individual persons law-
fully may associate themselves.”

The word “purpose” in this section is designedly used in the singular num-
ber and our courts have from time to time construed this section as not allowing
the corporation of a company for two or more unrelated purposes.

State ex rel vs. Taylor, 55 O. S. 61.



ATTORNEY GENERAL. 227

It follows, therefore, that a corporation may be formed for any purpose.
for which individuals may lawfully associate themselves, subject to the statutory
exceptions, and in addition to this main purpose for which the company is formed
such incidental powers which are nccessary to the convenient prosecution of that
main purpose, and which are related thercto, are, by law, implied even though they
are not evpressly stated in the purpose clause. Applying this rule to the purpose
clause under consideration, I am unable to see that the first and second branches
conform thereto.

Branch “A” is rather ambiguous. If this corporation is to have for its
purpose a collecting agency, the articles should so state in plain and concise lan-
guage.

Branch “B” is unrelated to Branch “A’ and, therefore, does not conform
to the requirement contained in section 8623 of the General Code.

Branch “C” of the purpose clause is not an incident to either Branch “A”
«or Branch “B”, but because of its innocent purpose and prospective good it will
be possible to so draft it in conjunction with Branch “A” of the purpose clause
50 that the two could be harmonized. This would not be the case with Branch “B”.

I return herewith to you the -articles of incorporation advising that you
refuse to make record of the same, and for the foregoing reasons.

Yours very truly,
U. G. DENMAN,
Attorney General.

ARTICLES OF INCORPORATION OF THE FAIRFIELD GAS, LIGHT
AND FUEL COMPANY DISAPPROVED.

June 16th, 1910.

Hox. Carmr A. THoMpSON, Secretary of State, Columbus, Ohio.

DEeAR SirR:— Your communication is received in which you submit to this
department the articles of incorporation of The Fairfield Gas, Light and Fuel
Company with a request for my opinion as to the legality of the purpose clause
thereof. The purpose clause is as follows:

“Said corporation is formed for the purpose of drilling for and
accumulating petroleum, oil and natural gas, buying and selling oil and
gas rights, privileges and leases and oil and gas, leasing oil and gas
territory, constructing and operating pipe lines for marketing said oil
and gas, refiming and dealing in oil, mining and prospecting for coal
and other minerals and doing all things incident to said business.”
In my opinion this purpose clause is not drafted in accordance with the
requirement contained in section 8623 of the General Code which provides that,

“except for carrying on professional business, a corporation may be
formed for any purpose for which natural persons lawfully may asso-
ciate themselves.”

To be in conformity with the restrictions of this section these articles should
recite the purpose for which this company is organized, and all incidental rights
and privileges necessary to carry out that main purpose are implied. Acquiring
oil and gas, leasing and developing the territory so acquired, and opening and
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operating a coal mine for commercial purposes, are two distinct purposes and
are not allowable under this section. To engage in the general business of refin-
ing and dealing in oil would be outside of the purpose of developing oil and gas
territory and marketing the same, while the refining and disposing of the product
of a territory in the development thereof might be a necessary and convenient
incident to the successful prosecution thereof and therefore proper. This pur-
pose clause is objectionable because it recites that the company is organized for
more than one principal purpose, and this the law of Ohio does not sustain as is
shown by the foregoing section of the General Code and by the Supreme Court’s
construction thereof as found in the case of State ex rel v. Taylor, 55 O. S. 61.

1 return herewith the articles advising that vou refuse to record .the same
for the foregoing reasons.

Yours very truly,
U. G. DeExMAN,
Attorney General.

ARTICLES OF INCORPORATION OF THE HIGHLAXND OIL AND GAS
COMPANY DISAPPROVED.
June 17th, 1910.

Hon. Carmr A. TuoMmesoN, Secretary of State, Columbus, Olio.

Dear Sir: — Your communication is received with which you submit to this
department the articles of incorporation of The Highland Oil & Gas Company
with the request for my opinion as to the legality of the purpose clause thereof.

Section 3823 of the General Code (sec. 3235 R. S.) provides that,

“except for carrying on professional business, a corporation may be
formed for any purpose for which natural persons lawfully may asso-
ciate themselves.”

An examination of the purpose clause under consideration shows clearly
that it contains a plurality of purposes. This is not authorized by statute.
Among the incidertal rights set out in this purpose clause are the following:

“To mine, purchase or otherwise acquire, and to sell, petroleum,
natural gas and other minerals.”

The mining and marketing of coal is not, in my opinion, an incident to an
oil and gas company. It is a separate and distinct purpose and entirely outside
of any incidental or convenient right to a proper prosecution of the function of
a natural gas and oil company. The same may be said of the purchase and sale
of petroleum and natural gas.

If T understand the meaning of the draftsman of this purpose clause, this
company is formed for the purpose of prospecting or drilling for petroleum, oil
and gas and other minerals, and for the purpose of handling through pipe lines
or otherwise, refining and marketing such oil, gas and other minerals and other
products thereof, and for the purpose of leasing, purchasing, acquiring and own-
ing real estate and interests therein for the purpose aforesaid or incidental thereto.

The purchaser of stock in a corporation organized under the laws of Ohio
has the right to assume that the company’s assets will be invested in the prose-
cution of one legally authorized principal purpose and not be diverted into pur-
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poses not incidental to the main purpose but into separate and distinct business
interprises. The singleness of corporate enterprise is made mandatory by the
aforesaid section, and it has been so construed by the supreme court of this
state in the case of State ex rel v. Taylor, 535 O. S. page 6L
I return herewith the articles of incorporation and suggest that you require
the same to be re-drafted so as to substantially conform to the above suggestions.
Yours very truly,
U. G. Dexaan,
Attorney General.

ARTICLES OF INCORPORATION — PURPOSE CLAUSE.

Articles of incorporation of The Grafton Manufacturing Company dis-
approved.
July 8rd, 1910

Hox. Carmi A. TroMPsON, Secretary of State, Columbus, Ohio.

Dear Sir: —1T beg to acknowledge receipt of your letter of June 29th, en-
<losing proposed articles of incorporation of The Grafton Manufacturing Com-
pany with letter and check attached thereto. You request my opinion as to
the legality of the purpose clause thereof which is as follows:

“Said corporation is formed for the purpose of smelting and re-
fining ores, metals and drosses, manufacturing and dealing in metals
and metal products of all kinds, mine, mill, builders, farm, household
and machinery supplies made from metal or metal products, or from
metal or metal products in combination with wood or other material;
also the manufacturing and dealing in of any and all articles made
partly from metal and partly from wood and of galvanized, tinned,
oxidized, enameled or other coated wares or articles in metal or in
metal in combination with wood or other material. Also the manu-
facturing and dealing in all kinds of roofing and builders supplies”.

Under section 10137 General Code, formerly section 3862 Revised Statutes
and section 10139 General Code, formerly section 3864 Revised Statutes, corpora-
tions may be formed for the purpose of refining and purifying metals and manu-
facturing and dealing in metal products and products composed in part of iron
and wood. However, these sections do not expressly or by implication authorize
refining companies to be empowered to engage in manufacturing articles com-
posed in part of wood and in part of some metal other than iron. In the ab-
sence of such authority in these sections, the general rule laid down in section
8623 General Code, which limits a corporation to a single purpose, must control.

Again, as I have heretofore advised you, a manufacturing company must
specify with some degree of certainty the articles to be manufactured, and it is
not sufficient to describe them simply as all articles capable of being manufac-
tured from a given raw material. I know of no reason why this rule of cer-
tainty should not apply to corporations organized under favor of section 10137.
“Manufacturing and dealing in all kinds of roofing and builders’ supplies” is a
purpose entirely unrelated to any of the other purposes expressed in the articles
of incorporation. This clause should be stricken out entirely. Until the articles
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are so amended as to meet the criticisms herein made, I advise that they should
not be filed or recorded.
Yours very ftruly,
U. G. De~nay,
Attorney General.

ARTICLES OF INCORPORATION — PURPOSE CLAUSE.

Article of incorporation of The Trumbull County Abstract Company dis~

approved.
July 38rd, 1910.

Hoxn. CarMi A. THoMPsoN, Secretary of State, Columbus, Ohio

Dear Sir:—1 beg to acknowledge receipt of your letter of June 29th, en-
closing proposed articles of incorporation of The Trumbull County Abstract
Company with letter and check attached thereto. You request my opinion as
to the legality of the purpose clause of said articles which is follows:

“Said corporation is formed for the purpose of preparing and
furnishing abstracts, statements and certificates of title to real prop-
erty; doing a general business of searching public records; negotiat-
ing and making loans on real estate and notes secured by real estate
mortgage for itself and as agent for others and to collect interest and
principal of loans made or negotiated by it; to effect investmnets in
notes and mortgages secured by real estate, to buy and sell the same,
and to pledge the same as security for money loaned or intrusted to
it; to own real estate as a place for carrying on its business, vr as -
cident to the carrying on of said business; and to do any and all
things necessary or incident to a general abstract, title and loaning
business or to any of the foregoing purposes.”

The business of “negotiating and making loans on real estate and notes
secured by real estate mortgage,” and that of “effecting investments in notes and
mortgages secured by real estate, etc.,” are separate and distinct enterprises fronr
that of “preparing and furnishing abstracts * * * of title * * * and doing
a general business of searching public records”. The latter is apparently the
main or principal object of the incorporators. Under section 8623 of the Gen-
eral Code, as construed in State ex rel v. Taylor, 55 O. S. 67, the incorporators
will be obliged to elect which one of these purposes they desire to be authorized
as a corporation to pursue, and until such election is made, and the articles are
so drafted as to conform thereto I advise that vou do not file or record them.

Yours very truly,
U. G. Devnmax,
Attorney General.

AUTOMOBILE LAW — APPLICATION TO VEHICLES OWXNED BY
MUNICIPALITY.

Motor wvehicles owned by department of public safety of municipal corpora-
tion, other than fire cngines, efc., exhressly exempt by section I of the automobile
law, section 6290 General Code, must be registered under said act.
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February 11th, 1910,
Hox. CarMi A. THoMPSON, Secretary of State, Coluinbus, Olio.

Deasr Sir: —1T beg to acknowledge receipt of your letter of January 23th,
presenting for my opinion thereon the question as to whether an automobile used
by a city fire department is exempt from registration under the provisions of
the automobile law, and generally as to whether the term “fire engines” as used
in section one of said law can be construed to include other fire apparatus and
automobiles used by the officers and members of the city fire department.

The section under consideration is as follows:

¥ % the term “motor vehicle” as used in this act, except where
otherwise expressly provided, shall include all vehicles propelled by
any power other than muscular power, except motor bicycles, motor
cycles, road rollers, traction engines, fire engines, police patrol wagons,
ambulances and such vehicles as run only upon rails or tracks™.

While there would seem to be some reason for excepting from the pro-
visions of the automobile law all motor vehicles used by the department of
public safety of a municipal corporation, in view of the fact that said depart-
ment, generally speaking, exercises the governmental functions of the city as
distinguished from its corporate functions, I do not believe that the precise
Janguage of the law will permit such a construction. It is true that a municipal
corporation is not liable for injuries and damage resulting from the improper
use of fire apparatuses and like public agencies. Frederick v. Columbus, 58 O. S.
538. : :

It is true also, in view of this principle, that one of the fundamental pur-
poses of the automobile law would seem not to be applicable to vehicles so used.
However, it cannot be said that this class of vehicles is utterly excluded from
the class of objects of the legisiative intent embodied in the automobile law so
as to modify by implication the express language of section 1. It is much safer,
therefore, to adhere td the strict wording of the section, and not to extend the
term “fire engines” beyond its ordinary significance.

It is, therefore, my opinion that automobiles used by a city fire department
are not exempt from registration under tl'e provisions of the automobile law,
and that no vehicles used hy the department of public safety save those specifically
mentioned, motor bicveles, motor cycles, hre engines, police patrol wagons and
ambulances, should be regarded as excluded from the class of “motor vehicles”
defined by section 1 of said law.

Yours very truly,
U. G. Dexwmax,
Attorney Geneial.

ARTICLES OF INCORPORATION —FEE FOR FILING — NON-CHARIT-
ABLE MUTUAL AID ASSOCIATION MUST BE £25.00.

February 9th, 1910

Hox~. Carxrt A, TroMmrsoX, Sccrelary of State, Columbus, Oliio.

Desr Sir: —1 beg to acknowledge receipt of your letter of February 8th,
enclosing articles of incorporation of The Brotherhood of Cleveland with letter
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of A. E. Bernsteen, Esq., and check for $2.00 attached thereto. You request my
opinion as to the fee chargeable for filing these articles of incorporation.

The nature of the corporation in question is to be ascertained from the
recital of the purpose clause which is as follows: .

“The purpose for which said corporation is formed is not for
profit, it is for the mutual protection and relief of its members, to
clevate their social, moral and intellectual conditions and for the pay-
ment of stipulated sums of money to the worthy and needy families,
members of said association.”

Paragraph 5 of section 148a of the Revised Statutes of Ohio provides that
the sum of $2.00 shall be charged “for filing the articles of incorporation of cor-
porations formed for religious, henevolent or literary purposes: or of such cor-
porations as are not organized for profit, have no capital stock, and are not
mutual in their character; or of religious or secret societies, or associations com-
posed exclusively of any class of mechanics, express, telegraph, railroad or other
employes, formed for the mutual protection and relief of the members thereof
" and their families exclusively.”

The corporation in question evidently seeks classification within this section.
However, the purpose clause does hot clearly indicate that it is subject to such
classification. 1f, as a matter of fact, the corporation is a religious or secret
society or an association composed exclusively of any class of mechanics or other
employes, etc.,, such facts should be set forth in the articles of incorporation.
The fact that the corporation will have the power to pay stipulated sums to the
members of the association excludes it from the catalogue of corporations formed
for strictly religious, benevolent or literary purposes. In their present form, there-
fore, the articles cannot be filed under said paragraph 5.

In my opinion paragraph 4, which applies to the articles of incorporation
of “any * * mutual corporation not organized strictly for benevolent or charit-
able purposes and having no capital stock,” governs the filing of these articles,
and the fee prescribed thereby, which is $25.00, should be charged therefor.

Yours very truly,
U. G. DENMAN,
Attorney General.

ARTICLES OF INCORPORATION — PURPOSE CLAUSE.

Construciion company may not be authorized to conduct hotel and general
store business.
Ariicles of incorporation of the Gates Mill Company disapproved.

February 17th, 1910.

Howx. Carmi A. TrHompsoN. Secretary of State, Columbus, Ohio.

Dear Sir: —1 beg to acknowledge receipt of your letter of February 12th,
in which you request my opinion as to the validity of the purpose clause of the
proposed articles of incorporation of the Gates Mill Company which is as follows:

“Said corporation is formed for the purpose of constructing
and maintaining buildings and appurtenances to be used for a country
hotel and inn. store-rooms and offices; and of conducting and operat-
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ing thercin a country hotel and inn and also in connection therewith,
a general merchandise store for the buving and selling of meats,
groceries, country products, hardware, notions, boots and shoes and
other supplies and articles exchangeable for supplies; and of acquiring
by purchase or lease, and of holding, using, mortgaging and leasing
all such real estate and personal property as may be necessary for
carrying on such business.”

The draftsman of this clause has evidently supposed that the various pur-
poses contemplated thereby may be joined under favor of section 3884a Revised
‘Statutes, being section 10210 of the General Code, which is in part as follows:

“A corporation organized for the purpose of constructing and
maintaining buildings to be used for hotels, store rooms, offices, ware-
houses and factories may acquire by purchase or lease and hold, use,
mortgage and lease all such real estate or personal property as is
necessary for such purpose * * 7

This assumption, however, seems to me to be erroneous. The section 1n
question simply authorizes a building company to acquire real estate. It does
not in any way enlarge upon or modify the provisions of section 3235 Revised
Statutes, section 8623 of the General Code, which, as construed in State ex rel
v. Taylor, 35 O. S. 67, authorizes the formation of a corporation for a single
purpose only. The single purpose contemplated by section 10210 of the General
Code is that of constructing and maintaining buildings to be used for certain
purposes, and the mere fact that one of those purposes is the hotel business does
not authorize a building company to carry on such hotel business; much the less
does it authorize such a building company to conduct both a hotel business and a
general merchandise business, as has evidently been inferred because of the in-
clusion of the words “store rooms” in the statute above quoted.

I confess that T am unable to ascertain from an examination of these
articles which of the several purposes sought to be authorized is the paramount
or principal purpose desired by the incorporators. If the business of construction
is proposed the clause should conclude at the first semi-colon. If the operation
of a hotel is sought to be authorized the articles should state as much in ordinary
and concise language. 1f it is desired to acquire power to operate a general
merchandise store, that business should be succinctly described in the clause:
but no two of the above purposes may be joined in one clause. In any event it
is unnecessary, and therefore improper, to recite in the articles that the corpora-
tion shall have power to acquire such real estate and personal property as may
be necessary for carrying on the principal business whatever that may be.

For the foregoing reasons I am of the opinion that the proposed articles of
incorparation should not be filed by you. R
Yours very truly,

U. G. DeEnMAN,

Attornev General.
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ARTICLES OF INCORPORATION — PURPOSE CLAUSE.
Articles of incorporation of the Terminal Warehouse Company disapproved.
February 4th, 1910.

Hown. Carmt A. TroMrsoN, Secretary of State, Columbus, Ohio.

Dear Sir:—1T acknowledge receipt of vour letter of February 3rd, enclos-
ing proposed articles of incorporation of the Terminal Warehouse Company with:
letter of Messrs. Bardwell & Hagenbuch and check for $10.00 attached thereto.
You request my opinion as to the legality of the purpose clause of said ar-
ticles, viz.:

“Said corporation is formed for the purpose of engaging in, _
conducting and carrying on a general commission, warehouse and
storage business, including the acquisition, erection, operation and
maintenance of all kinds of bonded warehouses and storerooms, cold
storage plants, and buying and selling, shipping, transferring, and
teaming all kinds of goods and merchandise, of manufacturing and
selling ice and electric current and other forms of power for produc-
ing light, heat and low temperatures, and of issuing for goods and
merchandise stored with it negotiable and other warrants and re-
ceipts therefor, and in connection with the business aforesaid, and for
carrying on the same, of leasing, purchasing and otherwise acquiring,
holding and improving land and interests and rights therein, and of
constructing, maintaining and operating thereon warehouses, store
buildings, elevators, docks, depots, railroad spurs and side-tracks,
switches, and any and all other kinds of buildings, erections, and im-
provements, including machinery, equipment and appurtenances, that
may be useful or appropriate for the purpose of carrying on the busi-
ness aforesaid and of doing all other things proper, necessary, con-
venient or incident to the purpose and powers above expressed and
including especially the power to issue its honds or other negotiable
obligations, secured by mortgage, pledge or other lien upon the prop-
erty owned by it”.

The purpose of this corporation appears to be the carrying on of a general
bonded warehouse business. With this purpose are sought to be joined the fol-
lowing purposes, all of which, under the rule laid down in State ex rel v. Taylor,.
55 O. S. 67, must be rejected:

1. The general merchandise business. 2. The manufacture and sale of
ice. 3. The manufacture and sale of electric current. 4. The manufacture and
sale of other forms of power for producing light, heat and low temperatures. 5.
The real estate business. 6. The construction, maintenance and operation of
docks and railroad spurs.

Generally speaking, the first three lines of the purpose clause, as embodied
in the original articles are unobjectionable, but the remainder should be stricken:
out. .

I herewith return the papers sent to me.

' Yours very truly,
U. G. DENMAN,
Attorney General.



ATTORNEY GENERAL. 235.

ARTICLES OF INCORPORATION OF THE YOUNGSTOWNXN REALTY &
LOAN COMPANY DISAPPROVED.

March 1lth, 1914.

Hox. Cary1i A. THoxpsON, Secretary of State, Columbus, Ohio.

Dear Sir:—1 beg to acknowledge receipt of your letter of March 9th, en-
closing proposed articles of incorporation of the Youngstown Realty & Loan Com-
pany, together with letter and check attached thereto. You invite my opinion
respecting the legality of the purpose clause set forth in said articles.

The purpose disclosed thereby is that of dealing in real estate. This pur-
pose is greatly elaborated in the articles as drafted, and the length of the pur-
pose clause is consequently very great. Not being able to approve the articles
m their present form, I shall indicate the portions of the purpose clause which.
are in my opinion, subject to criticism.

1. “of building, constructing, operating, maintaining, leasing,
selling dwelling houses, apartment houses, and business blocks of all
kinds and description;”

As stated, this clause authorizes a general construction business; it might
be re-drafted so as to be confined to such construction, etc., as is necessarily in-
ctidental to the principal business of the company.

2. “For the purpose of maintaining a general real estate agency
and brokers business, including the right to manage- estates, to act as
agent, broker or attorney-in-fact for any person or corporation.”

This clause is objectionable because it describes a business not necessarily
related to the principal business of dealing in real estate. “The right to manage
estates, to act as agent, broker, or attorney-in-fact for any person or corpora-
tion” is not an incident of the real estate business.

. 3. “of making and obtaining loans upon real estate, improved or
unimproved, and of supervising, managing, and protecting such prop-
erty and loans, and all interests and claims affecting the same; of
having the same insured against fire and other casualties; of investi-
gating the credit, financial stability, solvency and sufficiency of bor-
rowers, mortgagors, and sureties upon bonds, mortgages and under-
takings.”

This action is unrelated to the principal purpose of the company. It prob-
ably descrihes with considerable accuracy the “loan” husiness suggested by the
name chosen by the incorporators. but the real estate business and the loan busi-
ness are two separate enterprises.

4. “for the purpose of improving real property, wherever sit-
uated by platting same, and grading, sewering, sidewalking, paving and
laving out streets through same or contracting for such improve-
ments.”

As stated, this clause would authorize the conduct of a general contracting
business.
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In addition to the foregoing criticisms it might be suggested that the ar-
ticles should specifically state that the corporation is to expire by limitation in
‘twenty-five vears, as required by the statute.

Yours very truly,
. U. G. DEnMAN,
Attorney General.

AUTOMOBILE REGISTRATION LAW — APPLICATION OF.

Person whe sells automobiles as the agent of another is a “dealer” within
the meaning of the Automobile Law.

March 28th, 1910.

Hon. Carxo A, TwomesoN, Secretary of Siate, Columbus, Ohio.

DeAr Sir: — You have submitted to this department for opinion thereon the
inquiry of H. C. Bickle, of Chardon, Ohio, as to the definition of the word
“dealer” as used in the Automobile Law. The particular question presented by
AMr. Bickle’s letter is, whether a person who sells automobiles as the agent of one
or more manufacturing companies is a dealer as therein defined.

The Automobile Law does not specifically define the term “dealer,” but pro-
vides simply that manufacturers or dealers must procure certain kinds of cer-
‘tificates. The primary meaning of the term in question is,

“one who deals; one who has to do or has concern with others;
specifically, a trader; one whose business is to buy and sell, as a
merchant, shopkeeper, or broker; as a dealer in general merchandise,
or in stocks.” (Standard Dictionary.)

This primary meaning is broad enough, in my opinion, to include a person
who sells automobiles as the agent for another. The purpose of- the law- being
the identification of motor vehicles, it is clear that preference should be given to
‘that construction of any of its provisions which gives effect to apparent condi-
tions as distinguished from facts unknown to the general public; that is to say,
if a person holds himself out as a dealer in automobiles he should Pe regarded
-as such for the purposes of this act, regardless of the existence, unknown to the
public, of a contract of agency between himseltf and some other party.

Again, it has been previously held by this department that a dealer who
maintains branch offices must obtain separate certificates for each branch office.
‘The reasoning of the former opinion is applicable to the question at hand.

I, therefore, advise that a person who sells motor cars as the agent of an-
©other is to be regarded as a dealer within the meaning of the registration act.

Yours very truly, .
U. G. DENMAN,
Attorney General.
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CORPORATION, FOR WHAT PURPOSE ORGANIZED.
PROFESSION — DEFINED.

Accountancy not a profession.
October 3rd, 1910.

Hox. Cary1 A. THoMPsoxN, Secretary of State, Columbus, Ohio.

DEear Sir: — Your communication is received in which you submit to me for
my official opinion thereon the inquiry of the State Board of Accountancy as
follows:

This board desires you to hold whether or not persons may be
lawfully incorporated in this state for the practice of public account-
ing or auditing, and whether or not persons receiving the degree of
Certified Public Accountant under the law providing for the State Board
of Accountancy, 99 O. L. 322, are amenable to the provision contained
in section 3623 Generai Code?”

In reply thereto I beg to advise that the Act of April 30, 1908, providing
for the regulation of the practice of public accounting and for the granting of
the degree of C. P. A, upon those who pass such examination, carries no pro-
vision requiring a public accountant to take such examination and secure such
degree in order that they may engage in the practice of public accounting. There
is no difference between a person who does take the examination and receives
the degree as provided for in said act, and the person who does not take such
examination, in so far as the right to do public accounting is concerned.

The statute section 8623, General Code, provides that,

“Except for carrying on professional business a corporation may
be formed for any purpose for which natural persons lawfully may
associate themselves.”

If the certified public accountants are of such professional character as to.
come within the prohibitory provision of this section, then it would seem that
public accountants not certified, but doing the same character of work, must also
be prohibited thereby for the reason that the statute gives to the certified public
accountant no exclusive rights or grants of authority in so far as public account-
ing is concerned. \While the work of a public accountant may be more compre-
hensive than that of bookkeeper or the keeper of ordinary accounts, and much
of the definition of “profession” as quoted and approved by the Supreme Court
of the United States in the case of United States v. Laws 163 U. S., at page 266,
is applicable thercto, yet it is my opinion that the legislature did not intend to
professionalize public accounting within the meaning of section 8623 of the Gen-
eral Code for the reason, as above stated, that the act is not exclusive in its
requirements. Any person, regardless of qualification, may attempt public account-
ing without offending against the provisions of the accountancy act. Public
accounting is, therefore, not professionalized within the meaning of section 8623
General Code, and persons may lawfully associate themselves in corporate capacity
for the practice thereof.

Yours very truly,
U. G. DexMay,
Attorney General.
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ARTICLES OF INCORPORATION —PURPOSE CLAUSE—UNIVERSAL
MUTUAL AID ASSOCIATION DISAPPROVED.

April 9th, 1910.

Hox. Carai A. TroxtesoN, Secretary of State, Columbus, Ohio.

Desr Sik:— Enclosed find proposed articles of incorporation of the Uni-
versal Mutual Aid Association of Cincinnati, Ohio, together with letter and
«<heck for $2.00.

You request my opinion as to whether or not the business proposed to be
conducted by the incorporators of this association, as disclosed by the proposed
clause of said articles, substantially amounts to insurance.

Said purpose clause is as follows:

“The purpose for which said corporation is formed is to assist
all its members in good standing, who may become temporarily dis-
abled by sickness, or accident from any cause not their own, and to
further sociability among its members.”

In my opinion this clause discloses a purpose to conduct an insurance busi-
11€ss. )
“Insurance is a contract whereby one, for a consideration, under-
takes to compensate another if he shall suffer loss.”
May on Insurance, section 1.

It seems to me that all the essential elements of this comprehensive defini-
tion are satisfied hy the purpose clause in question. The contract is the contract
of membership; the consideration is “good standing” which evidently refers to
the payment of dues; the compensation is the assistance to be given, and the loss,
the temporary disability caused by sickness or accident.

In addition to these evidences of the true purpose of the corporation, the
title which characterizes the organization as a “mutual aid association” is sug-
gestive of the blsiness authorized to be conducted under section 9427 et seq.,
General Code. .

I, therefore, conclude that the business proposed to be conducted by this
organization substantially amounts to insurance.

Yours very truly,
U. G. DENMAN,
Attorney General.

ARTICLES OF INCORPORATION — PURPOSE CLAUSE — SUGGESTIVE
THERAPEUTICS SOCIETY. DISAPPROVED.

July 14th, 1910.

How. Carnmi A. THOMPsON, Secretary of State, Columbus, Ohio.

DEearR Sir:—1 beg to acknowledge receipt of your letter of July 13th, en-
closing proposed articles of incorporation of the Society of Suggestive Thera-
peutics of Toledo, with letter, postal money order and proposed constitution and
by-laws attached.

The writer of the letter, who is one of the incorporators of the associa-
tion, refers to a change made in the purpose clause of the articles of incorpora-
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tion. The articles of incorporation zctually executed and acknowledged are the
same as those heretofore rejected by me. In the “constitution and by-laws” sub-
mitted with the articles, however, the purpose of the corporation is described
as follows: “the study and development of suggestive therapeutics, and the dis-
semination of knowledge concerning the same”.

This object, being primarily educational, is permissible and is quite dis-
tinct and quite different from that recited in the articles of incorporation actually
drawn up. Inasmuch, however, as the incorporators have not made this change
effective by executing new articles of incorporation or amending those already
executed, 1 advise that you should not file the articles in their present form, but
should insist that the purpose clause be conformed to that in the “constitution”
of the proposed society.

Yours very truly,
U. G. DENMAN,
Attorney General.

BUREAU OF VITAL STATISTICS.

State Registrar may furnish wvital statistics to United States Government and
retain compensation received for same.

July 6th, 1910.
Hon. Carvr A. TuompsoN, Secretary of State, Columbus, Olio.

Dear Sir: —1 am in receipt of your letter of July 1st, in which you submit
the following for my opinion:

The Director of Census, Mr. E. Dana Durand, has authorized
Dr. F. L. Watkins, State Registrar, to make transcripts of the Ohio
deaths for the Census Bureau of the United States. In making these
transcripts Dr. Watkins has employed his own people and has ad-
vanced their salaries and the work which he has done in connection
with the same has been outside of office hours. After paying for the
making of the transcripts, there may be a balance left on hand, which
balance the government authorizes the State Registrar, Dr. Watkins,
to retain as compensation for his services in this matter.

By way of further explanation, you advise that vou have dis-
cussed this matter with Dr. Wilbur, who is at the head of the Vital
Statistics Department of the Census Bureau at Washington, and he
told you that this was considered purely a personal matter between
Dr. Watkins and the Bureau at Washington, and that the compensa-
tion paid to Dr. Watkins was not considered by the Bureau at Wash-
ington to be paid to Dr. Watkins in his capacity as State Registrar
and, by way of history surrounding the passage of this statute, you
advise that it was not intended to preclude the state registrar of Ohio
from accepting outside employment which does not interfere with
his work for the state.

[ J
T beg to call vour attention to an act passed May 10, 1910, and approved by
the Governor on May 21st, 1910, to amend section 231 of the General Code
relating to vital statistics, which is as follows:

“Sec. 231. The state registrar shall furnish an applicant therefor
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a certified copy of the record of a birth or death registered under pro-
visions of this chapter relating to vital statistics, for which he shall
receive a fee of fifty cents, from the applicant. Such copy, when
properly certified by the state registrar to he a true copy thereof, shall
be prima facie evidence in all ccurts and places of the facts therein
stated. For a search of the files and records when no certified copy
is made, the state registrar shall receive a fee of fifty cents from
the applicant for each hour or fractional hour of time of search:
Provided, that the United States Census Bureau may obtain without
cost -to the state, transcripts of births and deaths without payment of
the fees herein prescribed.”

You will note the above section provides for the payment of certain fees~
to the state registrar for searching the records of the Bureau of Vital Statistics
and for making certified transcripts, and that section 231 of the General Code
provides for the payment of such fees by the state registrar into the state treas-
ury. It is further provided,

“that the United States Census Bureau may obtain without cost
to the state, transcripts of births and deaths without payment of the
fees herein prescribed.”

It is clear from this section that the legislature intended for the United
States Census Bureau to obtain transcripts of births and deaths from the Ohio
Bureau without charge, but that the United States Census Bureau is to pay the
cost incurred in obtaining the same. The United States Census Bureau would,
therefore, be permitted to employ any person to perform this work for them
and the principal question to be determined in answering your inquiry is whether
or not the state registrar of Ohio would be permitted to accept the position from
the United States Census Bureau of making transcripts of births and deaths in
Ohio.

In your letter you advise that Dr. Watkins, the State Registrar, has done
all of the work for the United States Census Bureau after office hours and that
at the time of appointing Dr. Watkins it was not intended to preclude him from
accepting outside employment. I am, therefore, of the opinion that, as long as
the employment of the state registrar by the United States Census Bureau to
transcribe births and deaths for the United States, does not interfere with his
duties as state registrar, he may be so employed by the government and accept
the compensation which the government provides for such services.

Yours very truly,
U. G. DenMAN,
Attorney General.

CORPORATIONS, FOREIGN — QUALIFICATION FOR DOING BUSINESS
IN OHIO. .

Foreign corporations engaged in inter-state commerce must comply with sec-
tions 178 to 182, inclusive, General Code, formerly section 148d Revised Statutes
before doing business in Ohio.

March 28th, 1910.

Hox. CarM1 A, THoMPSON, Secretary of State, Columbus, Ohio.

Dear Sik: —1 beg to acknowledge receipt of your letter of March 22nd,
in which you request my opinion as to whether a foreign corporation engaging
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in interstate commerce, such as a railroad, pipe line or other transportation com-
pany, must qualify under the provisions of former section 142d, now sections 178
to 182 inclusive, by procuring from the secretary of state a certificate as therein
provided.

As you state, your question im another aspect relates to the extent of the
effect of the exception embhodied in section 188 General Code, which is a portion
of former Section 14Rd Revised Statutes.

Section 178 General Code provides in part that,

“Before a foreign corporation for profit transacts business in this
state, it shall procure from the secretary of state a certificate * * *
No such foreign corporation doing business in this state without such
certificate shall maintain an action in this state upon a contract made
by it in this state until it has procured such certificate. This section
shall not apply to foreign banking, insurance, building and loan, or
bond investment corporations.”

Sections 179 and 180 both relate to the certificate provided for in section 178
The first of these two sections requires that the corporations affected by section
178 shall designate agents upon whom process may be served.

Section 1280 contains a schedule of fees chargeable by the secretary of state
for issuing such certificates. These fees, while by computation based upon the
authorized capital stock of the corporation, are still arbitrarily fixed, and do not
amount to percentages of such authorized capital stock.

Section 181 General Code still relating to the same subject matter provides
for the designation of another agent upon the death of the person as designated
etc.

Section 182 makes it a penal offense for any person to solicit or transact
business for a foreign corporation subject to the provisions of the preceding
four sections before it has complied with the provisions of such sections.

Section 183 General Code provides in part that,

“Before doing business in this state, a foreign corporation organ-
ized for profit and owning or using a part or all of its capital or
plant in this state shall make and file with the secrctary of state, in
such form as he may prescribe, a statement under oath.’

Section 184 General Code provides for the payment of fees to the secretary
of state based upon the proportion of the capital stock of the corporation repre-
sented by its property and business in this state, Unlike section 180, this section
provides a fee based directly upon a percentage of an ascertained amount,

Sections 183, 186 and 187 define the consequences of compliance with sec-
tions 183 and 184. The privileges accruing to the corporation by virtue of com-
pliance with section 183 are clearly and succinctly stated to be immunity from at-
tachment proceedings upon the ground that it is a foreign corporation, and the
right to maintain actions in this state upon contracts made by it in this state.
The penalties are visited directly vpon the corporation, and not upon its agents
as in cases under section 1¥2 abhove referred to. It will thus be seen that the
two certificates are entirely separate and distinct, creating ahsolutely different sets
of privileges and immunities, and imposing dissimilar duties upon foreign cor-
porations.

Section 183 which, 1 take it, is the section under which the precise question
arises, provides that,

16 A G
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“The preceding five sections shall not apply to foreign insurance,
banking, savings and loan, ¥ * * corporations, or to express, tel-.
egraph, telephone, railroad, sleeping car, transportation, or other cor-

porations engaged in Ohio in inter-state commerce. * * %7

The exemption thus created, in terms, refers only to the second certificate
above described, being that provided for in sections 183 to 187 inclusive, General
Code, and formerly described by section 148, R. S. On examination of the former
sections 1 find that the codified statutes are substantially identical in terms with
them, and that by no inference under either set of sections could it be held that
foreign companies doing inter-state commerce business would be exempt from
compliance with that provision of the law which requires the issuance of a cer-
tificate designating a person upon whom service of process may he served. In
other words, such inter-state commerce companies must comply with Section 148d
R. S., section 178 General Code. :

Yours very truly,
U. G. DexMAN,
Attorney General.

PRIMARY ELECTION LAWS —MAXNNER AXND TIME OF FILING PETI-
TION — WITHDRAWING NAME AS A CANDIDATE —EFFECT
OF, FULLY DISCUSSED.
May 6th, 1910.

‘Hox. Carm1 A. THomPsoxn, Secretary of State, Columbus, Ohio.

DEar SIR: —1 am in receipt of your letter of May 3rd, in which you sub-
mit the following for my opinion:

A candidate for committeeman more than twenty days before
May 17th filed with the board of elections his nomination papers,
which were in regular form and in conformity to law. Shortly after
the twenty day period had expired, the candidate filed with the board of
elections a declination in writing in which he asked the board to with-
draw his name as a candidate for committeeman. The board imme-
diately passed a resolution accepting the declination and the same was
immediately entered upon the minutes of the board. Within two
days thereafter the candidate filed with the board an application in
writing in which he sought to withdraw his declination and asked that
the board print his name upon the official ballot. Query: Is the
action of the board of elections, in accepting the declination, final?
Or may they reconsider such action and entertain the application for
re-instatement and order the name of the candidate printed upon the
official ballot to be voted on May 17th?

The first proposition which your inquiry presents is, may a candidate withdraw
his name as a candidate after nomination papers have been regularly filed with the
board of elections?

Section 4976 of the General Code is, in part, as follows:

“Separate tickets shall be provided for each political party
entitled to participate in such primary. Such tickets shall contain
the names of all persons whose names have been duly presented and
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not withdrawn, arranged under_ the designation of the office in alpha-
betical order, according to surnames, and bear the official signa-
tures of the members of the board of deputy state supervisors, * #7

From the use of the word “withdrawn,” in the above quoted portion of
section 4476, it is clear that the legisiature intended that after nomination papers
have been filed the names may be withdrawn., In this connection I call your
attention to section 4974 of the General Code, which is, in part, as follows:

“ #= = Tf the board of deputy state supervisors find that such candi-
date is not an elector of the district in which he seeks to become a
candidate, or that his nomination papers do not contain the requisite
number of names signed by electors of such party, the board shall
withdraw his name and it shall not be printed upon the ballot. * *”

You will note that this section also provides a manner for withdrawing
names and it may be contended that “withdrawn,” as used in section 4976, is
limited to the withdrawals referred to in section 4974 and that the power of
withdrawing names is only given to the board of elections. However, I am of the
opinion that such is not the case but that the legislature, by the use of the
word “withdrawn” in section 4976, contemplated a candidate, at his own instance,
withdrawing his nomination papers. The seeking of the position of committee-
man is not compulsory and if a candidate would not be permitted to withdraw
his name as a candidate, it would in effect force him to be a candidate against
his will. Merely because an elector has filed nomination papers would not after-
wards preclude him from exercising his right as to whether or not he will be a
candidate.

I am strengthened in the opinion that one may, at his own instance, with-
draw his name as a candidate, by section 1973 of the General Code, which re-
quires each candidate to file with his nomination papers a declaration that he
will qualify as such officer if nominated and elected. I do not believe it was
the intention of the legislature to require a candidate to signify his intention to
qualify if elected and then not permit him to withdraw his name if he decides
he does not desire to be a candidate. 1 am, therefore, of the opinion that an
elector who has filed nomination papers may withdraw his name as a candidate.

After a candidate has withdrawn his name and his withdrawal accepted
by the board, it would be impossible for him to again be in a position to be
placed upon the official ballot except in the manner provided in the first instance,
1. e, by nomination papers, and I am of the opinion that the board, after accept-
ing the declination of a candidate, is without authority to reconsider an appli-
cation for re-instatement or order the name of such candidate printed upon the
official ballot.

I do not think it necessary for me to render an opinion upon the other
two inquiries in vour letter relative to the manner of re-instatement of such
candidate by the board of elections, since my answer to your first inquiry is to
the effect that the board is without authority to re-instate such candidate or order
his name printed upon the official ballot.

Yours very truly,
: U. G. DenwMaN,
Attorney General.
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ARTICLES OF INCORPORATION —PURPOSE CLAUSE —CLEVELAND
HUXNGARIAN AID SOCIETIES’ DEATH BENEFIT FEDERATION.
APPROVED.,

January 4th, 1910.

Hox. Carani A. TroMPSON, Secretary of State, Columbus, Ohio.

Dear Sir:—1 beg to acknowledge receipt of your letter of December 30th,
enclosing proposed articles of incorporation of the Cleveland Hungarian Aid
Societies’ Death Benefit Federation, and requesting my opinion as to the fee
chargeable for these articles.

The corporation is not for prdfit. The purpose for which it is formed is
“aiding the families of its members in the event of death.” It is further pro-
vided in the articles that “its proceedings and business shall be conducted agree-
able to its constitutions and by laws, and such amendments and alterations as it
may from time to time adopt for its government.” The association has no
capital stock. .

These articles of incorporation indicute that the federation mentioned therein
is in one of two possible classes mentioned in section 176 of the General Code,
viz:

1. “A mutual life insurance corporation having o capital stock.”
2. A corporation not organized for profit and not mutual in its
character.”

In my opinion the business which this company proposes to do substantially
amounts to insurance and it must not only pay a fee of twenty-five ($25.00)
dollars for filing its articles, but it must become subject in every respect to the
insurance laws of the state and particularly to sections 9427 et seq. of the General
Code. See section 665 of the General Code.

The articles in question are regular in form and may be filed upon the
payment of the proper fee.

Yours very truly,
U. G. DExMaN,
Attorney General.

ARTICLES OF INCORPORATION — PURPOSE CLAUSE —WESTERN
RESERVE SECURITIES COMPANY — DISAPPROVED.

January 6th, 1911,

Hon. Carar A. THoxpsox, Secretary of State, Columbus, Ohio.

Dear Sik:—1 beg to acknowledge receipt of vour letter of January 3rd,
submitting for my opinion as to the legality of the purpose clause thercof the
proposed articles of incorporation of the Western Reserve Securities Company,
which said clause is as follows:

“Said corporation is formed for the purpose of taking charge of,
caring for and managing real estate for owners, negotiating loans, ac-
quiring, owning, holding and disposing of stocks, bonds, notes, bills of
exchange, mortgages, leases, leasehold interests, or other securities
either as owner, agent or broker, and to promote, finance, develop or
otherwise further the lawful enferprises of others, and to do any and
all other incidental acts and things.”
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The power to “acquire, own, hold and dispose of stocks, bonds, notes, bills
of exchange, martgages, * * * or other securities, either as owner, agent or
broker, and to promote, finance, develop, or otherwise further the lawful enter-
prises of others”, is not only separate and distinct from the power “to take
charge of, care for and manage real estate for owners”, and thus objectionable
under the rule laid down in State ex rel vs. Taylor, 33 O. S. 67, but the power
as above referred to is one which may not lawfully be conferred upon any cor-
poration in Ohio. The power of an Qhio corporation to hold stocks and se-
curities of other corporations as owuwer is limited to the acquisition of stocks of
kindred but not competing corporations. Under the powers attempted to be
conferred upon this corporation it could commit acts directly violative of the
established public policy of this state and of statute law relating to trusts and
combinations. For a more complete discussion of the principles involved I beg
to refer you to my opinion of December 21st, 1910, respecting the admission
of the U. S. Investment Securities Company to do business in Ohio.

Yours very truly,
U. G. DeENMAN,
Attorney General.

ARTICLES OF INCORPORATION — PURPOSE CLAUSE — TOLEDO
FIRE INSURANCE ASSOCIATION —— DISAPPROVED.

December 29th, 1910.

Hon. Carm1 A. THomprsoN, Secretary of State, Columbus, Ohio.

Dear Sir:—1 beg to acknowledge receipt of your letter of December 27th,
enclosing proposed articles of incorporation of The Toledo Fire Insurance As-
sociation of Toledo, Ohio, for my endorsement thereon as provided by law.

I am unable to approve and to endorse these articles of incorporation for
the reason that a typographical error has evidently been made in drafting the
purpose clause thereof. The company is evidently to bhe organized under the
chapter providing for the organization of mutual protective associations for in-
suraice upon property. ’

Section 9594 of the General Code, being one of the sections of that chapter,
provides that the certificate to be made and subscribed by the incorporators or
associates shall state among other things,

“the object of the association, which shall only be one or more
of the objects set forth in the preceding section, and to enforce any
contract by them entered into whereby the parties thereto agree to
be assessed specifically for incidental purposes and for the payment
of losses which occur to its members. The kind of property proposed
to be insured, and the casualties specified in such preceding section
proposed to be insured, also must be specified in such certificate.”

The propose.d articles of incorporation have been drawn apparently with a
view to incorporating the exact language of the section so far as the same may
be necessary. The draftsman, however, has, doubtless by inadvertence, left
out the words “to enforce any contract”, which omission not only makes non-
sense of the proposed articles of incorporation but also deprives the articles of -
a vital element required by the statute.

Even if this manifest typographical error were corrected, however, I should



246 ANNUAL REPORT

have some hesitancy about approving the articles as drawn. The kinds of prop-
erty proposed to be insured which are required by the above statute to “be
specified” are described in the proposed articles of incorporation as “real and
personal property.” I do not believe that designation of the kinds of property
proposed to be insured as “real and personal” is specific; it is not such a “specifica-
tion” as is required by the statute.

In my opinion it is necessary that the certificate filed by the incorporators
of a mutual protective association, such as that sought to be formed under the
name of the Toledo Fire Insurance Association, must state the kinds of real
property and the kinds of personal property, such as residences, office buildings,.
household goods, merchandise, etc., proposed to be insured.

Yours very truly,
U. G. DENMAN,
Attorney General.

FOREIGN CORPORATIONS — ADMISSIONS TO OHIO —LEGALITY OF
BUSINESS.

Foreign corporation authorized to exercise all the rights and privileges of
ownership of stock and other corporations, may not be admitted to do business
in Ohio.

In ve application of the United States Investment and Securities Companies.

December 21st, 1910.

Hon. Carm1 A. TuoMrsoN, Secretary of State, Columbus, Ohio.

Dear Sir:—1T beg to acknowledge receipt of your letter of December 17th,
enclosing a copy of the certified copy of the articles of incorporation of the
U. S. Investment & Securities Company, a corporation organized under the laws
of South Dakota, and seeking admission to do business in this state under the
provisions of sections 178 and 183 of the General Code, formerly sections 148d
and 148c respectively Revised Statutes.

The application is referred to me for opinion as to whether the business or
objects of the corporation as set out are such as may be lawfully carried on by
a corporation organized under the laws of this state.

Section 178 of the General Code, formerly a part of Section 148d Revised
Statutes, provides in part that,

“Before a foreign corporation for profit ‘transacts business in
this state, it shall procure from the secretary of state a certificate
that it has complied with the requirements of law to authorize it to
do business in this state, and that the business of such corporation
to be transacted in this state, is such as may be lawfully carried on
by a corporation, organized under the laws of this state for such or
similar business, or if more than one kind of business, by two or
more corporations so incorporated for such kinds of business ex-
clusively.”

The articles of incorporation of the U. S. Investment & Securities Company
recite that,

“The purpose for which this corporation is formed is to have
the power 1o hold for investinent or otherwise to use, to purchase,
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or otherwise acquire, to scll, assigi, transfer, mortgage, pledge, or
otherwise dispose of, shares of the capital stock, bonds, dehentures,
or other evidences of indebtedness created hy any other corporation
or corporations, wherever located, and while the owner thereof, to
exercise all the rights and privileges of ownership, including the right
to vote thereon.

“To pay for such stock, bonds, debentures, or other obligations
of other corporations acquired by this company in cash, stock or
bonds of this company or othewise.

“To aid in any manner any corporation or corporations whose
stock, bonds, or other obligations are held by this company and to
do any other acts or things for the preservation, protection, im-
provement or enhancement of the value of any such stock, bonds or
other obligations. :

“To acquire the property, rights, franchises and assets of every
kind and the liabilities of any person, firm, association, or corpora-
tion, either wholly or partly, and to pay for the same in cash, stock
or bonds of the company or otherwise.

“To enter into, make, perform and carry out contracts of every
sort and kind, with any person, firm, association, corporation, private,
public, or municipal, and with the Government of the United States,
or any state, territory or colony thereof, or any foreign government.

“To purchase, lcase or otherwise acquire any and all rights,
privileges, permits, or franchises suitable or convenient in the judg-
ment of the directors for any of the purposes of its business.

“To issue warrants, bonds, debentures, and other negotiable or
transferable instruments, and secured by mortgage or otherwise for
such amounts as shall from time to time seem advisable.

“To, in general, but in connection with the foregoing, carry on
any other business and exercise all the powers conferred by the laws
of South Dakota upon corporations, it being hereby expressly pro-
vided that the foregoing enumeration of specific powers shall not be
held to limit or restrict in any manner the general powers of the com-
pany.”

The exact extent of the powers of the company under this very broad and
general recital is immaterial. Tt is at least apparent that the corporation is
authorized by the laws of South Dakota to acquire in its own right shares of the
capital stock or other securities and evidences of indebtedness of other corpora-
tions of all kinds. The power “to cxercise all the rights and privileges of owner-
ship, including the right to vote” on the stock owned by it, is expressly conferred
upon the company. It follows, as a matter of course, that this power makes it
practically possible for this corporation to manage and conduct the business of
other corporations.

The powers above alluded to can not be conferred upon an Ohio corporation,
or upon more than one Ohio corporation. I beg to refer vou in this connection
to the opinion of Hon. J. M. Sheets, Attorney General, rendered March 10, 1900,
to Hon. Charles Kinney, then Secretary of State, in the matter of the application
of the American Clay Manufacturing Company, a foreign corporation, for a
certificate entitling it to do business in Ohio. A clause similar to the clauses
above quoted from the articles of incorporation of the U. S. Investment & Securi-
ties Company was under consideration in that opinion, and the conclusion which
1 have above expressed was reached by the attorney general, who cited in support
of the same the following authorities :
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Bank vs. Bank, 36 O. S. 354,

Railway Company vs. Iron Company, 46 O. S. 44,
People vs. Trust Company, 130 Tl 268,

State ex rel vs. Standard Oil Co., 49 O. S. 137.

The objects of the incorporation of the U. S. Investment & Securities Com-
pany are all contrary to the settled public policy of the State of Ohio. I, there-
fore, advise vou that you may not lawfully issue a certificate authorizing the
U. S. Investment & Securities Company to do business in the State of Ohio.

Yours very truly,
U. G. DExMAN,
Attorney General.

ARTICLES OF INCORPORATION — PURPOSE CLAUSE.
Articles of incorporation of The Worth-McK. Ccmpany — disapproved.

December 19th, 1910.
Hon. Carv1 A. THowmesoxn, Secretary of State, Columbus, Ohio.

DEear Sir: —1 beg to acknowledge receipt of your letter of December 16th,
enclosing proposed articles of incorporation of the Worth-McK, Company as
re-drafted by the incorporators thereof. You request my opinion as to the
legality of the purpose clause thereof, which is as follows:

“Said corporation is formed for the purpose of obtaining for
its ‘subscribers’, in consideration of a yearly fee to be paid by them
to this company, certain supplies and services at less than the usual
rates or charges therefor, as follows, to-wit:

“This company will procure from certain merchants, Lospitals,
professional men and others contracts ‘with and for the cexclusive use
and benefit of said subscribers et al.’ whereby, in consideration of a
percentage of the annual receipts of said company and other benefits
that will probably accrue to them by reason of increased patronage,
they will agree to furnish to said subscribers et al such supplies,
services, etc., at less than the usual and customary rates and charges
therefor.

“The business of this company will be solely to obtain said
‘stbscribers’ and to procure the making of the above-mentioned con-
tracts, and all other transactions will be directly between said sub-
scribers and said merchants and others.”

In my judgment this purpose clause is still too indefinite to be filed. The
method of doing business is stated with some degree of certainty, but the exact
kind of business to be done is still subject to conjecture. TUntil the articles of
incorporation are amended in such fashion as to indicate the kind of “supplies
and services’ in which the company proposes to deal, there can even be no ques-
tion as to the legality of the articles; they are simply too indefinite to be con-
sidered.

I suggest, however, that if the incorporators contemplate the doing of a
business which shall, under the style of “obtaining services,” amount to a pro-
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fessional business, such a purpose can not, of course, be incorporated in the
articles,
Yours very truly,
U. G. Dexwax,
Attorney General.

ARTICLES OF INCORPORATION — PURPOSE CLAUSE.

Articles of incorporation of The American Timber and Coal Company—
disapproved.
December 13th, 1910.

Hox~. CarM1 A. THompsoN, Secretary of State, Columbus, Olio.

Dear Sir:—1 beg to acknowledge receipt of your letter of December 10th,
submitting for my opinion as to the legality of the purpose clause thereof, the
proposed articles of incorporation of The American Timber & Coal Company.
The purpose clause in question is as follows:

“Said corf)oration is formed for the purpose of owning, hold-
ing, buying, selling, leasing, developing, and operating; encumber by
mortgage or deed of trust, or otherwise deal in, utilize or dispose of
real, personal, and mixed property; and the rights and interests in
any such property, carrying timber, coal, oil, gas, or other mineral
and natural products, water privileges, powers and rights and in-
terests therein, to mortgage, lease, sell, or otherwise deal with or dis-
pose of the same, and generally to carry on the business of land and
land improvement company ; to build tram-ways and railroads into the
company’s property for their use; to aid and assist by way of bonus,
advances of money or otherwise, with or without security, coal, tim-
ber, oil, gas, and other operating companies, on any land belonging
to, or sold by the herein mentioned American Timber and Coal Com-
pany, and generally to promote investment in and settlement of said
lands, and to do any and all such things incidental and auxiliary
thereto.”

It is impossible for me to ascertain from this state what the real purpose
of the company is. It appears, however, that numerous unrelated purposes,
some of which are clearly illegal, are included in the clause. It appears also
that if the company has any principal purpose it is that of dealing in real
estate. If this is the case the articles of incorporation should show on its
face that the life of the company is limited to twenty-five years (Section
8648 of the General Code.)

For the foregoing reasons 1 advise that you do not file or record the
articles of the above named company in their present form.

Yours very truly,
U. G. DENMAN,
Attorney General.
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ARTICLES OF INCORPORATION — PURPOSE CLAUSE — EASTERN
OHIO CONSTRUCTION COMPANY — DISAPPROVED.

December 23rd, 1910,

Hox. Carar A. Tuoaesox, Secretary of State, Columbus, Ohio.

Dear Sir:—1 beg to acknowledge receipt of your letter of December 20,
requesting my opinion as to the validity of the purpose clause of the proposed
articles of incorporation of the Eastern Ohio Construction Company, which said
clause is as follows:

“Said corporation is formed for the purpose of carrying on the
general work of a construction company, such as grading, laying track,
ballasting, building bridges, and doing any and all work necessary in
making and preparing road beds for steam, electric and other rail-
roads, and for constructing and fully equipping railroads for the use
of either steam, electricity or other motive power, and all contract
work relating thereto; also construction and contract work of every
kind for cities and towns; also the construction and erection of build-
ings, and to own, operate all buildings, machineryv and all other equip-
ments, including real estate, necessarv for conducting a general con-
tracting business, and to construct, build, buy, sell, own, operate and
maintain electric light and power plants and transmission lines, and
to buy and sell electricity for light, heat and motor purposes, and to
build, buy, sell, own and operate and maintain railroads operated by
steam, electricity or other motor power; and to acquire by purchase
or otherwise and to hold, sell, lease, mortgage or otherwise dispose
of all real and personal property, including machinery, materials and
goods, rights, grants, privileges, franchises, capital stock and securities
of other corporations, and in general, doing construction and con-
tract work of every kind; and doing all things necessary or con-
venient in the transaction of any and all of said business.”

The corporation appears to be formed for the principal purpose of doing
construction work. This purpose is lawful and includes many of the things
specifically set forth as descriptive of the kind of construction work in which
the company intends to engage. While, therefore, much of this lengthy purpose
clause is, strictly speaking, superfluous, it is not for that reason improper.

The following provisions of the clause, however, are improper:

1. The recital that the company is formed to “buy, sell, operate, maintain™
electric light and power plants and transmission lines. The company may law-
fully construct and build such lines but may not lawfully engage in the business
of operating them or buying and selling them.

2. All the latter part of the purpose clause as provided, beginning with the
phrase: “To buy and sell electricity, for light, heat and motor purposes”, and
extending to the-end oi the clause as drafted. A construction company may
not buy and sell elactricity commercially except insofar as such an enterprise
may be incidental to its principal business, nor may such a company operate a
railroad. No corporation may be authorized “to acquire * * * and to hold,
sell, lease, mortgage or otherwise dispose of all real and personal property” in-
cluding * * . * capital stock and securities of other corporations.”



ATTORNEY GENERAL. 251

Until the two clauses above specifically referred to are stricken out of the
articles of incorporation, they may not, in my opinion, be lawfully filed by you.
Yours very truly,
U. G. Dexaax,
Attorney General.

ARTICLES OF INCORPORATION — PURPOSE CLAUSE.

Stock brokerage company may not be authorised to act as trustee of deeds
of trust.
Articles of incorporation of the Public Service Securities Company dis-
approved. .
September 15th, 1910.

Hown. Caryt A. TuompsoN, Secretary of State, Columbus, Olio.

Dear Siks — I beg to acknowledge receipt of your letter of September 10th,.
submitting for my opinion thereon the proposed articles of incorporation of
the Public Service Securities Company, and direct my attention particularly to-
the purpose clause of said corporation, which is as follows:

“Said corporation is formed for the purpose of buying, selling,
owning, dealing and trading in stocks, bonds and other obligations
(and of acting as agent or broger for the above purposes) of electric,
gas, heat, water, traction and all companies engaged in supplying
public utilities and public utility companies; for the purpose of acting
as registrar and transfer agent of the stocks, bonds or other securities
of such companies; for the purpose of acting as trustce of the deeds
of trust and mortgages and custodian of the sinking funds for the re-
demption of the bonds and other obligations of such companies, and
for the purpose of doing all things incident to the underwriting,
financing, purchase and sale of securities of public service companies.”

The italicized portion of the above clause should be stricken out. The power
to act as trustee, etc., is treated in our statutes as a banking power. See secttons
9776 et seq. General Code. At any rate, the power to act as trustce under deeds
of trust and mortgages is separate and distinct from that of carrying on a stock
brokerage business, and the articles are, therefore, subject to the objection that
they attempt to confer two separate powers upon a corporation capable of being
formed for but one purpose, (State ex rel vs. Taylor, 55 O. S. 67), if not to the
further objection that they attempt to confer hanking power.

The power of acting as registrar and transfer agent of stocks and bonds
may, in my opinion, lawfully be coupled with that of acting as agent and broker
in buying and selling bonds, although it might be considered unnecessary to
make specific recital of the former power.

The concluding phrase of the clause beginning with the words “and for the
purpose of doing all things incident” would be proper if the word “‘financing
were omitted therefrom.

Yours very truly,
U. G. De~xMax,
Attorney General.
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ARTICLES OF INCORPORATION — PURPOSE CLAUSE.

Articles of wncorporation of the Secret Service Bureaus Company disap-
proved.
September 15th, 1910.

Hox. Carymr A. TuoMmpsoN, Secretary of State, Columbus, Ohio.

Dear Sir:—1 beg to acknowledge receipt of your letter of August 3lst,
submitting for my opinion thereon the proposed articles of incorporation of
the Secret Service Bureaus Company, and directing my attention particularly
to the purpose clause thereof, which is as follows:

“Said corporation is formed for the purpose of establishing and
conducting general detective bureau and agency; of carrying on every
kind of business usually transacted in connection therewith or incident
thereto; of swmanaging, superintending and operating as agent or
otherwise the business of any corporation, firm or co-partnership
engaged in confidential work, investigation, secret service or any
other matter of a personal or general character; and to act as
principal, agents, contractors, trustees or otherwise 1in obtaining,
acquiring, delivering, notifving, aiding or protecting, and of furnish-
ing in any lawful manner reports, information, facts, evidence, cir-
cumstances of, relating to, benefiting by, or affecting the business,
capital, solvency, insolvency, credit, responsibility, risk, accident,
safety, security, condition, standing or relationship of, any or all
individuals, firms, associations and corporations engaged in or coin-
nected with any mnatter of a personal or general character of any
kind whatever; and of any business, occupation, industry or en-
ployment, as may be planned or required which this corporation may
think calculated directly or indirectly to cffectuate said purpose; of
undertaking, entering into, conducting and carrying out contracts
of all kinds, pertaining to said business; of buying, owning, holding,
selling, leasing and conveying or otherwise, real or personal prop-
erty incident to or necessary in carrying out the full purpose of
said corporation.”’

The italicized portion of the above quoted purpose clause should be omitted,
as the same attempts to confer power which may not lawfully be conferred
upon the corporation. The phrases included in the portion of the clause thus
referred to attempt to give the corporation power to manage the business of
any other firm or partnership-—a power which may not be conferred upon
any corporation; and the business thus to be managed is among other things
“any other matter of a personal or general character,” obviously a description
‘too general to be permitted.

The power to obtain information affecting the insolvency, responsibility,
etc., of individuals and firms should not be conferred as a separate power.
In all probability this recital does not enlarge that which confers the power to
“conduct a general detective bureau and agency” but if it does so enlarge it it
attempts to confer a separate power which, under the decision in State ex rel
‘vs. Taylor, 55 O. S. 67, may not be permitted.

The power to carry on “‘any business * * * which this corporation may
‘think calculated * * * to effectuate said purpose” can not, of course, be con-
ferred upon the corporation. A corporation may not itself be the judge of
‘the extent of its corporate powers.

’
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The power to enter into contracts and that to acquire and dispose of prop-
erty are both incidental powers which exist without specific recital and should
be omitted from the purpose clause of the articles of incorporation.

For the foregoing reasons I advise you not to file the articles of incor-
poration until they are so altered as to obviate the above criticisms.

Yours very truly,
U. G. DExMAN,
Attorney Gencral.

ARTICLES OF INCORPORATION — PURPOSE CLAUSE.
Articles of incorporation of the Middle States Oil Company disapbroved.

October 3rd, 1910.

How~. CarM1 A. THoarsoN, Secretary of State, Columbus, Ohio.

Dear Sir: —1 beg to acknowledge receipt of your letter of September
27th, submitting the proposed articles of incorporation of the Middle States
Oil Company, and requesting my opinion as to the validity of the purpose clause
thereof, which is as follows:

“Said corporation is formed for the purpose of buying, sell-
ing and dealing in oils, grease, paints and kindred products; of
manufacturing grease, paints, and petroleum products of every kind
and description; of holding and acquiring leasehold and other in-
terests in real estate for drilling and operating oil and gas wells;
of doing a general refining business and the doing of all things neces-
sary and incident thereto.”

The following independent purposes are disclosed by the above quoted
clause:

1. Manufacturing petroleum products.

2. Conducting a mercantile business in petroleum products.
3. Producing crude petroleum.

4., Doing a general refining business.

Incorporators must elect among these various purposes. I suggest that
the broadest power which may lawfully be conferred upon the company is that
of refining and manufacturing petroleum products. This power will, by impli-
cation, confer the power to sell the manufactured product and to acquire the
crude material.

In their present form, however, the articles should not be filed by you.

Yours very truly,
U. G. DExMAN,
Attorney General.
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POLICE JUDGE—AS CANDIDATE FOR OFFICE OF PROSECUTING
ATTORNEY.

Votes cast at primary election for police judge as candidate for nomination
for office of prosecuting attorney walid; votes cast at general election for such
judge for office of prosecuting attorney void.

September 27th, 1910.

Ho~. CarMr A. TromPsox, Secretary of State, Columbus, Ohio.

Dear Sir:—1 beg to acknowledge receipt of your letter of September
22nd, submitting for my opinion thereon a letter addressed to you by Hon. R.
K. Carlin, judge of the police court of the city of Findlay. The questions submit-
.ted by Judge Carlin are as follows:

At the primary elections held last may the judge was nominated
on the Republican ticket for the office of prosecuting attorney. No
nomination certificate having been issued to him under the primary
law the following questions arise under section 4826 of the General
Code:

1. Was he legally nominated at the primary election for the
office of prosecuting attorney?

2. May he resign as police judge at some time prior to the
general election in November, 1910, and be eligible to be voted for
thereat for the office of prosecuting attorney?

3. Will any votes for him for prosecuting attorney be null and
void regardless of any action that may be taken by him?

‘Section 4826 of the General Code provides in part as follows:

“All general elections for "governor * * * judge of the
supreme court * * * judge of the circuit court, judge of the
common pleas court * ¥ * judge of the probate court * % %
and prosecuting attorney shall be held on the first Tuesday ofter
the first Monday in November in the even numbered years. All votes
for any judge for an elective office, except a judicial office, under
authority of this state, given by * * * the people, shall be void.”

The last provision of the section is a substantial paraphrase of the last
~clause of Article 4, Section 14 of the Constitution of Ohio, which is as follows:

“The judges of the supreme court and of the court of com-
mon pleas * * * ghall receive no fees or perquisites, nor hold
any other office of profit or trust. * * * All votes for either of
them, for any elective office, except a judicial office, under the au-
thority of this state, given by the general assembly, or the people,
shall be void.”

In view of the fact that section 4826 does not itself refer to the election
-of police judges, and of the fact that the said section is apparently intended as
a re-declaration of the provision of the constitution, it might with reason be con-
tended that said section does not apply to police judges, and that votes cast
for a police judge for an office other than a judicial office at a general election
or at a primary election are valid and must be counted.

However, I am inclined to the view that the sentence in question should
be given its primary meaning, and should be held to apply to police judges.
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At the most, however, the section relates to general elections, and does
not in any way effect the validity of votes cast at a primary clection. 1 am
clearly of the opinion, therefore, that the nomination of Judge Carlin at the
primary election was valid, and that, under the primary law, it is the duty of
the deputy state supervisors of elections to place his name on the official ballot,
as the candidate of the Repubiican party for the office of prosecuting attorney
at the coming general election. 1f the judge continues to hold his judicial posi-
tion until the date of the election, votes cast for him for prosecuting attorney
will be void and any subsequent action which he may take will not purge his
election of its invalidity, in case he is successful at the polls. Should he, however,
resign his office as police judge prior to the date of the general election, then
votes cast for him thereat must be counted and must be regarded as valid.

Yours very truly,
U. G. Dexmax,
Attorney General.

ARTICLES OF INCORPORATION — PURPOSE CLAUSE — PRO-
FESSIONAL BUSINESS.

Articles of incorporation of the Society of Suggestive Therapeutics of
Toledo disapproved.
June 22ad, 1910.

How~. CarMmi A. TuowmesoN, Secretary of State, Columbus, Ohio.

Dear Sir:—1 beg to acknowledge receipt of yvour letter of recent date,
enclosing proposed articles of incorporation of The Society of Suggestive Thera-
peutics of Toledo, with letter and express money order attached. You desire
my opinion as to the legality of the purpose clause which is as follows:

“Said corporation is formed for the purpose of the develop-
ment of mental forces and healing according to the law governing
Suggestive- Therapeutics.”

In my opinion the powers sought to be acquired by this clause may not be
conferred upon a corporation. While the corporation is not for profit it is, never-
theless, subject to the limitation of section 8223 General Code, which provides that,

“Except for carrying on professional business a corporation may
be formed for any purpose for which natural persons lawfully may
associate themselves.”

Within the meaning of this section the objects of the association in question
constitute “the carrying on of business” and the business thus to be carried on is
clearly “professional.” Yours very truly,

U. G. DenmMaN,
Attorney Geieral.

ARTICLES OF INCORPORATION — THE DOMINION TIMBER COM-
PANY — PURPOSE CLAUSE — DISAPPROVED.
June 2nd, 1910.
Hox. Carvi A. THoMpsoN, Secretary of State, Columbus, Oliio.

Dear Sir: —1T beg to acknowledge receipt of your letter of June 1st, enclos-
ing the proposed articles of incorporation of “The Dominion Timber Company”



256 ANNUAL REPORT

with check and letter attached thereto. You request my opinion as to the legality
of the purpose clause of said articles.

The length of the clause is so great that I deem it impracticable to set it
forth in its entirety.

The first phrase thereof discloses that the primary object of the incorpo-
rators is to carry on four different kinds of business, viz.:

Dealing in timber,
Dealing in minerals,
Dealing in timber lands,
Dealing in mineral lands.

Laladi e

Upon familiar principles the incorporators must elect one of these four
objects; the joinder of all or any two of them is not permissible under section
8623 General Code (State ex rel v. Taylor, 55 O. S. 67).

By a careful reading of the purpose clause and consideration of the name
of the proposed company, I have formed the impression that the timber or lumber
business was to be the real principal business of the company. Assuming this to
be true, a further criticism of the purpose clause must be made, viz.: It attempts
to authorize the business of cutting, sawing and transporting lumber, and also
the manufacture of all products capable of being manufactured from wood as a
raw material. Here again we have two distinct purposes and another election
must be made. The company must either do a logging and saw-mill business or
manufacturing business; it may not be authorized to do both.

The foregoing does not constitute the only objection to the phrase seeking
to confer the power to deal in wood products. The language employed in the
articles is very indefinite and on this ground alone it is subject to condemnation
(See Annual Report Attorney General 1908, page 54).

The power to acquire water power and water privileges, timber lands, mill
sites, railroad switches, etc., as stated in the articles might be construed to be an
independent one, and this portion of the clause should be stricken out. In this
connection it may be said that the power to acquire such real estate and incor-
poreal rights as may be necessarily or properly incidental to the principal busi-
ness of any corporation exists without specific recital.

Tn the latter portion of the purpose clause the incorporators have sought to
acquire power to hold any lands or premises which the company may deem proper
or necessary to hold, and that of developing mineral lands, building, telegraph
and telephone lines, etc. The criticism directed against the last portion of the
clause applies as well to this one.

A corporation may not in this state be authorized to acquire and deal in
the stock of “any other incorporated company or companies that may be or are
engaged in like or similar business.” Every corporation has the power, under
section 8683 General Code, to “‘purchase or otherwise acquire and hold shares
of stock in other kindred but not competing private corporations, domestic or
foreign.” But this is the full extent of the power which may be conferred ex-
pressly, or by implication, upon any private corporation. The statute itself is in
derogation of the common law rule against monopolies and combinations, and it
should be strictly construed. Indeed there are many reasons why the phrase
akove quoted should be stricken from the articles. .

The phrase “for the purpose of doing any and all things useful and neces-
sary in the conduct of said business, or that may be any way incident to the
same” is meaningless, and should be stricken out of the articles as mere sur-
plusage.

For convenience merely, and not with the intention of prescribing any set
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form for the use of the incorporators, I venture to quote as much of the articles
as drafted as may, in my opinion, be permitted to remain in the purpose clause:

“Said corporation is formed for the purpose of acquiring by
purchase, grant, concession, license or otherwise, and holding, sell-
ing, exchanging and dealing in timber * * =*; for the purpose of
carrying on the business of cutting and getting out logs and other
timber, and manufacturing logs and other timber products, and carry-
ing on the business of timber merchants, saw-mill owners, loggers,
lumbermen, and of buying, selling, preparing for market, manipulat-
ing, impoiting, exporting and dealing in saw logs, timber, lumber,
and wood of all kinds, * * *; for the purpose of purchasing, sell-
ing, disposing of and dealing generally in lumber * * *; for the
purpose of cutting, buying, seiling and dealing in timber, and manu-

& % o=

facturing lumber * * * by every possible process, * * *7”

All the rest of the purpoée clause as drafted should be stricken out. In-
deed the purpose of the corporation could be fully stated in even less space than
as above quoted. All legal powers sought by the incorporators would then flow
by implication from the single power thus defined.

Yours very truly,
U. G. DExMAN,
Attorney General.

ARTICLES OF INCORPORATION —THE TWENTY MILLION EDUCA-
TORS — PURPOSE CLAUSE — DISAPPROVED.

June 2nd, 1910,

Hon. Carmi A. TwompsoN, Secretary of State, Columbus, Olio. :

Dear Sir:—1 beg to acknowledge receipt of your letter of May 24th, en-
closing proposed articles of incorporation of “The Twenty Million Educators”,
a corporation not for profit, together with check for Two Dollars and letter
attached thereto. You request my opinion as to the legality of the purpose clause
and the fee to be charged for the filing thereof.

The clause in question is as follows:

“Said corporation is formed for the purpose of educating and
advancing the members thereof, according to its aims and objects,
which are as follows: To unite mutually all persons, without refer-
ence to creed or existing politics who believe in a Supreme Being, and
are socially acceptable, of good moral character and will lend them-
selves to the study of economical conditions as embraced in the cost,
production and importation of foods, grains and bread stuffs and their
distribution into proper channels, avoiding their use for spirituous and
malt liquors except those manufactured and dispensed by the United
States government; by petition to our legislative bodies have laws en-
acted governing the manufacture and import of all spirituous and malt
liquors and fermented wines, that are in use at the present time and
such others as may be necessary for medical purposes and to dispense
the same at various and convenient places throughout these United
States, distributing only on the presentation of a prescription from a
17 A q
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regular practicing physician, and other laws to protect the consumers
of milk made from the feeding of malts and glutens and other fer-
mented foods, also the sale of cattle, swine, sheep and animals to be
used for food that are not properly grain fed or are immature or dis-
eased.

“To improve its members socially, morally and intellectually.

“To give all moral and material aid in its power to its members
and those dependent upon them.

“To provide entertainments and social pleasures that will tend
to elevate and bind them together in bonds of moral fellowship.”

Succinctly stated the object of this corporation appears to be primarily edu-
cational and social, and although the manner in which these objects are to be
attained are set forth in the above clause with minuteness which is perhaps un-
necessary, 1 am of the opinion that, with the exception hereafter stated, the said
methods are all legal and all support a single purpose rather than constituting
multiple purposes. This is true in general of all the first paragraph.

The second and fourth paragraphs of the clause, while entirely superfluous,
merely re-state, in general terms, the powers sought to be acquired under the
first clause.

The third paragraph should be stricken out. While indefinite in its mean-
ing it purports to confer upon the association the power to give material aid to
those dependent upon its members. Under such authority it might be urged
that the company would acquire the power to conduct a business substantially
amounting to insurance.

Consideration of the evident objects of the corporation disclose that al-
though the word “mutually” is used in the purpose clause, it is evidently not
such a corporation as is referred to in paragraph 4 of section 176 of the General
Code, and should, in my opinion, be regarded as within the catalogue of paragraph
5 of said section, and the fee for filing the articles is, therefore, in my opinion,
Two Doliars.

Yours very truly,
U. G. DexnMaN,
Attorney General.

AUTOMOBILE REGISTRATION ACT —MOTOR VEHICLES USED FOR
LIVERY PURPOSES MAY NOT USE MANUFACTURERS’ LICENSE.

July 15th, 1910.

Hon. Carmr A. THomreson, Secretary of State, Columbus, Qlio.
Dear Sir:-—1T beg to acknowledge receipt of your letter of July 13th, in
which you request my opinion upon the following question:

“We are in receipt of several inquiries as to whether certificates
of registration and number plates issued to manufacturers of or
dealers in motor vehicles, under the provisions of section 11 of the
automobile law, may be used by such manufacturer or dealer for the
purpose of conducting a taxicab or auto livery business in connec-
tion with his business as a manufacturer or dealer.”

Without quoting any of the sections of the automobile act, and having
regard to the manifest purpose and intent of the law as disclosed by all of its
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provisions read together, I am clearly of the opinion that a manufacturer or
dealer within the meaning of said act loses his character as such when he operates
motor vehicles for hire as a liveryman. The two capacities are quite distinct.
Therefore, your department should require separate registration of each motor
vehicle used in such livery business even though the proprietor of the livery
is also a dealer.
Yours very truly,
U. G. DENMAN,
Attorney General.

ARTICLES OF INCORPORATION — PURPOSE CLAUSE,
Articles of incorporation of the March Bros. Company disapproved.

September 17th, 1910.

Hon. Carm1i A. TwuonpsoN, Secretary of State, Columbus, Ohio.

Dear Sir:—1 beg to acknowledge receipt of vour letter of September 15th,
enclosing for my opinion as to the legality of the purpose clause thereof the pro-
posed articles of incorporation of The March Brothers Company. Said purpose
clause is as follows:

“Said corporation is formed for the purpose of buying, selling
and dealing in dry goods, notions, novelties, household goods and fur-
nishings, and general merchandise, in all their varieties, at wholesale
and retail by mail order or otherwise, publishing, printing, binding and
manufacturing and dealing in books, sheet music, and music books,
school supplies, art novelties, pictures, decorative supplies and enter-
tainment requisites, also, acquiring by purchase or lease, such property,
both real and personal as may be deemed necessary or convenient for
the aforesaid purpose, also, doing all such other things and business,
as may be necessary, convenient, or incident to the main purpose of
such corporation.”

The business of “publishing, printing, binding and manufacturing” books,
etc., 1s not a mercantile business, is wholly unrelated to such business, and the
purpose of conducting such business is, therefore, separate and distinct from that
of conducting a mercantile business. Under the rule announced in State ex rel
vs. Taylor, 55 O. S. 67, the phrase last above quoted, being evidently subor-
dinate to what precedes it in the articles of incorporation, must be stricken out.

As I have heretofore advised you specific recital of the incidental power to
acquire property and all other incidental powers is unnecessary and superfluous,
as such powers exist without such recital. I have no legal objection to the in-
clusion of the last two phrases of the purpose clause therein excepting upon this
ground, and if the incorporators desire to retain them they may be retained.

Until the articles of incorporation are modified so as to obviate the fore-
going criticisms I advise that they be not filed by you.

Yours very truly,
U. G. DeEvMAN,
Attorney General.



260 ANNUAL REPORT

ARTICLES OF INCORPORATION OF THE ANDOVER HOT SPRINGS
SANITORIUM AND HOTEL COMPAXNY DISAPPROVED.

August 19th, 1910.

Hon~. Carmi A. THowmrson, Secretary of State, Columbus, Ohio.

Dear Sir:—1 beg to acknowledge receipt of your letter of August 17th,
enclosing articles of incorporation of The Andover Hot Springs Sanitorium and
Hotel Company, and requesting my opinion as to the legality of the purpose
clause thereof, which is as follows:

“Said corporation is formed for the purpose of supplying baths,
electrical and medical treatments and hotel accommodations to in-
dividuals; for carrying on a general sanitorium and hotel business;
for acquiring, owning and holding real estate and all accessories and
appliances necessary and proper to carry out the purposes herein men-
tioned; for constructing, owning and operating bath houses, and the
equipping of same with proper appliances for supplving individuals
with hot and cold baths; for constructing, purchasing, leasing or sub-
leasing or otherwise acquiring buildings for sanitorium and hotel pur-
poses; and equipping said .buildings with electricity for light, heat,
power and medical purposes, and the installation of all other neces-
sary appliances incidental and necessary to carry on a general sani-
torium and hotel business.”

The power to “supply” treatments to individuals can not be conferred uponm
the corporation as the same contemplates the doing of a professional business.

It would appear also that a “sanitorium” business is an enterprise separate
and distinct from a “hotel” business. A single corporation may not lawfully be
authorized to conduct both enterprises. :

Again, the power of “constructing, purchasing, leasing, subleasing or other-
wise acquiring buildings for sanitorium and hotel purposes” is recited as in-
depend‘ent and distinct from the other powers attempted to be conferred upon
the corporation. In this form it permits the construction of huildings not to be
used by the corporation in the conduct of its principal business, and for this
reason it should be stricken out. The same criticism applies to the last phrase
of the clause. i

The articles should be amended so as to restrict the activities of the pro-
posed corporation to a single lawful business, as required by the law of this
state. Until such amendment is made.1 advise that they be not filed or recorded.

Yours very truly,
W. H. MiLLEg,
Assistant Attorney General.

REGISTRAR OF VITAL STATISTICS MAY NOT PAY A CERTAIN
SALARY OUT OF CONTINGENT FUND APPROPRIATION.

August 24th, 1910.

Hox. CarM1 A. THoMPsoN, Secretary of State, Columbus, Ohio.

Dear Sir:—1 beg to acknowledge receipt of your letter of August 16th,
enclosing communication from Dr. F. L. Watkins, State Registrar of Vital Sta-
tistics, for an opinion upon a question by him submitted, viz.:
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Is it legal for the Bureau of Vital Statistics to employ a man
to call personally upon fathers and mothers in families in which births
have occurred, to secure birth certificates for children born in their
family, and necessary evidence for the enforcement of the vital sta-
tistics law, and to pay the compensation and expenses of such an agent
from the contingent fund of the Bureau of Vital Statistics?

I have carefully examined the provisions of the General Code relating to
the establishment and organization of the Bureau of Vital Statistics, and find
therein nothing which authorizes or forbids the appointment of such a person.
Without quoting specifically I am of the opinion that. so far as the act respecting
the Bureau of Vital Statistics and its organization is concerned, it would be per-
fectly proper to create such a position as that described in the request of the
state registrar.

The payment of the expenses and compensation of such a person is, how-
ever, quite another matter. The constitution of this state, Article 2, Section 22,
provides that,

“No money shall be drawn from the treasury except in pursu-
ance of a specific appropriation made by law * * *7

The act of March 17th, 1910, known as the Partial Appropriation Bill, pro-
vides numerous specific appropriations for clerks and assistants in the Bureau of
Vital Statistics, and it also creates an appropriation for “contingent expenses.”

Section 2 of said act provides in part that,

“The moneys appropriated in the preceding section shall not be
# * % paid out for purposes other than those for which said sums
are specifically appropriated.” :

Section 3 of the act provides in part that,

“No bills for clerk hire * * * shall be paid out of appro-
priations for contingent expenses.”

The general appropriation bill, so-called, passed in 1910, contains provisions
similar to the last two above quoted.

From all the foregoing I conclude that the compensation of an officer or
employe of a state department, whether he he called a “clerk” or not, may.not
be paid from an appropriation for contingent expenses of such department, and
that, therefore, Dr. Watkin’s question must be answered in the negative.

Very truly vours,
W. H. MIiLLER,
Assistant Attorney General.

ARTICLES OF INCORPORATION — PURPOSE CLAUSE — ELECTRIC
INTERURBAN RAILWAY COMPANY MAY BE AUTHORIZED TO
SUPPLY ELECTRIC POWER, LIGHT AND HEAT.

Articles of incorporation of the Ohio State Interurban and Electricity Pro-
moting Company approved.
August 19th, 1910.
Ho~. Carmr A. Tuompsox, Secretary of State, Columbus, Ohio.
Dear Sir: —1 beg to acknowledge receipt of your letter of August 15th,
enclosing for my opinion thereon the proposed articles of incorporation of the
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Ohio State Interurban and Electricity Promoting Company. The purpose clause
of said articles concerning which vou inquire particularly is, in part, as follows:

“Said corporation is formed for the purpose of making the
_necessary surveys, ascertaining the actual cost of construction, obtain-
ing all needed rights of way with lands for necessary depot sites
and terminals, and cause to he constructed and operated, by divi-
sions, a standard gauge system of interurban railroads — said several
divisions to be known' as follows, viz: (here follow descriptions of
the routes and termini of the several divisions proposed to be con-
structed and operated, together with a list of the counties through
which said interurban railroads are to pass.)

“Also for the purpose of supplying electricity for power, light,
heat or fuel purposes to all or any of the above municipalities or in-
habitants thereof or the inhabitants of the counties above named with
authority to acquire and exercise all the rights, powers and franchises
of any electric light and power company under the laws of the State
of Ohio.”

The following sections of the General Code seem applicable to these articles
of incorporation: :

Section 8625:
“ * % * Tf the corporation is for a purpose which includes
the construction of an improvement not to be located at a single
place, the articles of incorporation must also set forth,
“(a) The kind of improvement intended to be constructed;
“(b) Its termini and the counties in or through which it or its

branches will pass.” ‘ .

The articles comply with this section.

“When the lines of a road of any street railway or railroad com-
pany organized under the laws of this state are constructed, or in
process of construction, and are or will be operated by electricity and
connect * * * with the lines of another street railway or -railroad
company formed by the consolidation of companies organized under
the laws of this state * * * whose lines of road * * * are
* * % gperated by electricity, so that cars may pass over such lines
of road * * * continuously without break or interruption, such
street railway or railroad company, and such consolidated street rail-
‘way or railroad company, consolidate themselves * * * Com-
panies owning and operating competing lines of road shall not con-
solidate, * * * 7

This and other provisions of the General Code prohibit, by implication, the
incorporation of an electric railroad company for the purpose of operating parallel
and competing lines of railroad. Although the routes and termini of the various
divisions are not set forth in the above quoted portion of the purpose clause, I
may state that I have examined the omitted portion carefully, and find that none
of the divisions are parallel so that they would be otherwise competing; conse-
quently, no question of this sort arises.

Section 9134 :
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"\ corporation or company maintaining and operating a street
railway, or a railroad operated by electricity, may lease or purchase
all the property, and all the franchises, rights and privileges of any
company organized for the purpose of supplying electricity * * =
for power, light, heat or fuel purposes * * * in whole or in part
in any municipality within this state, * * =

Secticn 9136

“A company so leasing or purchasing the property, rights and
franchises of an electric light and power company * * * shall have
all the rights, power and authority of the company whose property,
rights and franchises are so leased and purchased.”

These articles of incorporation, in my opinion, are valid under the fore-
going sections. This department has previously held that corporations which
are expressly authorized by statute to acquire certain rights, subsequently to
their incorporation, may receive like authority in their articles of incorporation.
indeed, this principle has become a settled rule of this department in passing
upon articles of incorporation. It would be idle-to hold that a corporation which
might lawfully purchase an electric light plant, and conduct the business of
supplying electricity for light, heat and fuel purposes, might not be authorized
in its own articles of incorporation to conduct such business in the first in-
stance. )

For the foregoing reasons I am of the opinion that a company organized
for the purpose of operating an electric railroad company may also be author-
ized to supply electricity to individuals for power, light, heat or fuel purposes.

I deem it proper to state in this connection that without the words “and
operated” which have been inserted in the first paragraph of the purpose clause
since the submission of the articles to this department, the foregoing conclusion
could not have been reached.

In my opinion also a single corporation may be authorized both to con-
struct and to operate a railroad.

For the foregoing reasons I beg to advise that the articles of incorporation
of the Ohio State Interurban and Electricity Promoting Company may be law-
fully filed by you. )

Yours very truly,
\W. H. MILLER,
Ass’t Attorney General.

ARTICLES OF INCORPORATION — SUBSTITUTION OF NEW INCOR-
PORATOR MAY NOT BE MADE WITHOUT AMENDMENT.

November 16th, 1910,

Hox. CarMi A. THomresox, Secretary of State, Columbus, Ohio.

Dear Sir: —1T beg to acknowledge receipt of your letter submitting for my
opinion thereon a letter from Messrs. Taber, Longbrake & Q'Leary, attorneys at
law, Toledo, Ohio.

The letter of these gentlemen discloses that certain articles of incorporation
have been filed with you, and that subsequently to said filing and the issuance
of a certified copy of the articles, as provided by law, it has been ascertained
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that one of the signers of the original articles of incorporation was a minor.
Assuming that this fact invalidates the articles, the attorneys desire to know
whether the corporation may file amended articles of incorporation without
paying an additional fee.

I have carefully examined the statutes relating to the powers and duties
of the secretary of state and find therein nothing permitting the withdrawal
of articles of incorporation filed with him and the substitution of other articles.
The action contemplated by the incorporators of this company can, in my judg-
ment, only be taken by filing an amendment to the articles of incorporation for
which the secretary of state is entitled to a fee of twenty cents for each one
hundred words, and in no case less than five dollars, under section 176 of the
General Code.

Yours very truly,
U. G. Denmax,
Attorney General.

°

FOREIGN CORPORATIONS—PERSON UPON WHOM SERVICE OF
PROCESS MAY BE HAD—REMOVAL FROM STATE —REVOCA-
TION OF AUTHORITY TO DO BUSINESS.

August 10, 1910.

Hox. Carmi A. THoMmesox, Secretary of State, Columbus, Ohio.

DearR Sir:—1 have been handed an affidavit made by Orlando Wilcox,
sent to your department setting out that the Independent Steel and Wire Com-
pany, a foreign corporation, filed a certificate under section 148d, Revised Stat-
utes, in your office, designating Cuyahoga Falls, Summit county, Ohio, as its
principal place of business, and Samuel Higgs the person upon whom service
of process could be made in this state; that several months ago Samuel Higgs
removed from and has absented himself from Cuyahoga Falls, Summit county,
Ohio, and thereafter did not maintain an office at said place, and that said
Independent Steel and Wire Company has not designated any other person
upon whom process can be served, asking that you, as secretary of state, revoke
the authority of said corporation to do business within this state.

At the time of handing me the affidavit, you desired to know what power
you possessed, as secretary of state, to revoke the authority of this company
to do business in Ohio.

In reply, 1 desire to say that section 181 of the General Code is, in part,
as follows:

“1f a person designated by a foreign corporation as its agent

within this state dies or removes from the principal place of business

of the corporation within this state, the corporation, within thirty

days after such death or removal, shall designate in like manner an-

other person upon whom process may be served within this state.

On failure so to do, the secretary of state shall revoke the author-

ity of the corporation to do business within this state.”

Is the duty prescribed by the statute discretionary or ministerial? The
Court, in defining a miinisterial duty in the case of State v. Johnson, 4 Wall (U.
S.) 475 says:

“It is a simple, definite duty arising under conditions admitted
or proved to exist and imposed by law.”
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In the case of State v. Doyle, 40 Wis, 174, on page 183 the Court says as
follows:

“The power to grant a license or the power to revoke appear
to be plainly and equally ministerial functions,

“The secretary, upon certain facts appearing to him, is author-
ized to issue a license, and upon certain other facts appearing to
him is required to revoke it. This is a comimon condition of min-
isterial duty. In such a case the ministerial officer must exercise
his personal intelligence in ascertaining the fact upon which his au-
thority is founded, but he acts upon his peril of the fact and can in
no sense be said to exercise a judicial function.”

Applying the principles thus set forth, I am of the opinion that the power
given you in such matters is ministerial and when the facts establishing your
authority exist, it is your duty to act. lf the facts presented are sufficient to
warrant the revocation, it can be done by placing an entry of revocation upon
your records revoking the authority of the company to do business in this state.

I am herewith returning the affidavit and papers handed to me.

Yours very truly,
) W. H. MILLER,
Ass’t Attorney General,

ARTICLES OF INCORPORATION — PURPOSE CLAUSE,
Articles of incorporation of The P. J. Krants Company, disapproved.

November 25th, 1910.

Hon. Carnmi A. TaompsoN, Secretary of State, Columbus, Ohio.

DEear Sir: —1T beg to acknowledge receipt of your letter of November 23rd,
enclosing copy of proposed articles of incorporation of The P, J. Krantz Com-
pany and requesting my opinion as to the validity of the purpose clause thereof
which is as follows:

“Buying, selling and dealing in real estate for itself and others,
including the leasing and mortgaging thereof and constructing and
maintaining buildings to be used for dwellings, store rooms and for
business pursuits, of acting as agent for fire, marine, accident, life,
burglary, robbery, boiler, surety, liability, credit guarantee, title guar-
antee, plate glass, sprinkler leakage and all other kinds of insurance
companies, and of doing such other things as may be incident to any
of the above enumerated purposes and is to exist for a period of
twenty-five years.”

This clause attempts to join at least two unrelated purposes, to-wit, (1)
‘The real estate business, and (2) an insurance agency business. Such a joinder
is prohibited by the rule announced by the Supreme Court in State ex rel v.
Taylor, 55 O. S. 67. :

1, therefore, advise you that the articles in their present form may not be
filed.

Yours very truly,
U. G. DenmaN,
Attorney General.
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ARTICLES OF INCORPORATION —PURPOSE CLAUSE — RAGAN,
BROWN AND LANGE COMPANY — APPROVED.

December 5th, 1910.

Hon. Carmr A. THoMPSON, Secrctary of State, Columbus, Ohio.

Dear Sir: —1 beg to acknowledge receipt of your letter of November 30th,
submitting for my opinion as to the legality of the purpose clause thereof the-
proposed articles of incorporation of the Ragan, Brown & Lange Company, with.
letter and check attached thereto.

Said purpose clause is as follows:

“Said corporation is formed for the purpose of manufacturing,
selling, buying and dealing in the following articles:

“a. All kinds of engines and motors with  couplings, belting,
fittings, and connections.

“b. AH kinds of farm machinery and implements.

“c. All kinds of building material and supplies.

“d. All kinds of pumps, towers, tanks, pipes and connections for
pumping and conducting water.

“e. All kinds of heating systems and devices.

“f. All kinds of castings and foundry products.

“g. All kinds of machines for wood, iron and cement work.

“h. All kinds of vehicles for road or air.

“And for ‘doing all kinds of custom work and repairs for all
kmds of machines and implements.”

In my opinion the mere fact that the different classes of articles to be manu-
factured are separately set forth in the purpose clause is not material. If the-
principal business of this company is manufacturing it may be authorized to manu-
facture different articles, so long as the articles to be manufactured are stated
with reasonable definiteness. '

The power of selling, buying and de'llmg in the articles to be manufactured
should, however, be clearly and definitely stated as subsidiary to-the principal
purpose of manufacturing, or else excluded from the articles altogether. A manu-
facturing company has undoubted power to supply its customers with the articles
it manufactures in order to carry out contracts made by it as a manufacturer,.
but the power to deal generally in certain articles in a mercantile way is quite
separate and distinct from that of manufacturing the same articles, and the two
purposes can not be joined in one clause.

The purpose of doing all kinds of custom work and repairs for all kinds
of machines and implements, stated scparately from the purpose of manufactur-
ing, would seem to be an additional purpose, to be rejected under favor of the-
rule of State ex rel vs. Taylor, 35 O. S. 67. It is possible that the kind of work
contemplated by this last portion of the purpose clause is properly included within
the business of manufacturing. However, it may well be observed that the cus-
tom and repair work which the company seeks to do is not confined to the ar-
ticles which it seeks to manufacture. In my judgment this clause should be:
eliminated entirely.

I advise you, therefdre, that until the articles of incorporation in question
have been amended so as to obviate the criticisms above made they may not be-
filed or recorded by you. Yours very truly,

U. G. DENMAN,
Attorney General.
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PRIMARY ELECTION —FORM OF BALLOT.

Prisnary election ballot must provide separate spaces and designations foi
candidates for members of controlling commitiees and for delegates to county
conveition.

April Tth, 1910.

Hox~. Carmi A. THoMPSON, Secretary of State, Columbus, Ohio.

DEear Sir:—1 beg to acknowledge receipt of your letter of even date here-
with requesting my opinion upon the following question:

“May the board of deputy state supervisors of elections author-
ize the printing of an official hallot for use at a partisan primary in
such form as to place in one space the designation or heading ‘For
delegate to county convention and central committeeman’, and direct
the election officers to count the votes cast for each person whose name
is printed or written under such designation, both for delegate to the
convention and for county central committeeman?”

Phrased in another way this question amounts substantially to this: Is it
unlawful under the primary election law for the two positions of delegate to
the county convention and central committeeman to be combined for the pur-
pose of holding the primary election required by the act of 19087

In my opinion this is not lawful. Section 6 of the primary election law
provides for the election of delegates to a county convention. Section 9 of the
same act provides for the election of members of controlling committees. The
two positions are throughout the law treated as separate and distinct. No where
is Ssuch a combination authorized to be made.

I am, therefore of the opinion that the intent of the law clearly is to enable
the partisan electors freely to express their choice for each of these two positions.
It is to be presumed that the electors may desire to vote for different persons
to fill them, and such a ballot as that described 'by you would make it impossible
for an elector to exercise a free choice as to both of the positions; it would ac-
cordingly not be a valid ballot.

The question as to whether the same person may lawfully he declared elected
to both these positions at the same election is not directly submitted by you, but
seems to be involved in the principal inquiry.

I am of the opinion, however, that this may be lawfully done, and that the
name of one person may appear upon the printed ballot, both as a candidate for
the position of delegate to the county convention and as a candidate for central
committeeman, and if elected to both positions he may lawfully exercise the
powers pertaining to each. Yours very truly,

U. G. DENMAN,
Attorney General.

ARTICLES OF INCORPORATION — PURPOSE CLAUSE— AMERICAN
FORK AND HOE COMPANY.
May 18th, 1910.

Hox~. Carm1 A. THompsoN, Secretary of State, Columbus, Ohio.

Dear Sik:—1 am in receipt of your letter of May 13th, in which yvou ask
to be advised whether or not the articles of mcorpor'ltlon of the Amencan Fork
& Hoe Company chould be filed.
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'I beg to advise that section 3623 provides’ that articles of incorporation must
«contain the purpose for which the corporation is formed.

In the case of State ex rel v. Taylor, 55 O. S, at page 7, the court in con-
struing the above statute lays particular stress upon the word “purpose,” and
specifically states that the word “purpose” is not “purposes,” and that a corpora-
tion may not be organized having authority to pursue a number of different and
unrelated purposes. The purpose clause of the American Fork & Hoe Company
.authorizes said corporation to

“manufacture, buy, sell, deal in and deal with hand agricultural im-
plements, and all other articles of -merchandise manufactured from
wood, steel, iron and other metals.”

This much of the articles of incorporation is sufficient authority for declin-
ing to file the same. You will note it authorizes the manufacture of all articles
-of merchandise manufactured from wood, steel, iron and other metals, which
makes the articles indefinite as covering too large a field, and includes more than
-one purpose.

I herewith return the articles and check enclosed for $10.00.

Yours very truly,
U. G. Dexnmax,
Attorney General.

PRIMARY ELECTIONS —DECLARATION —TIME TO BE FILED.

A declaration that candidate will qualify for office if nominated and elected
must be filed at least thirty days prior to datc of primary and if not done such
candidate not entitled to place on primary ballot.

May 4th, 1910.

Hoxn. CarMm1 A, THompsoN, Secretary of State, Columbus, Ohio.

" Dear Sr:—1I am in receipt of your letter of May 3rd, in which you submit
the following for my opinion:

A number of electors of the sltate desire to become candidates
on the primary ballots to be voted on May 17, but who did not file
their declaration that they intended to qualify as such officer if nom-
inated and elected until after the time had expired when a petition
could be filed. and submit the question whether such declaration may
be filed after such time. In other words, the time when a petition
could be filed expired at midnight on April 27th. May declaration such
as described by section 20 of the Primary Election Laws be filed on
the 28th or 29th of Apnl or any other date at which the board of
elections is willing to accept the same?

Section 4973 of the General Code in part provides that,

“Each candidate shall file with his nomination papers a declara-
tion that he will qualify as such officer if nominated and elected.”

The answer to your inquiry depends upon the meaning and the construction
to be placed upon the word “with” as used in the above quoted portion of section
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4973, 1f “with” merely means place and has no reference to the time when such
declaration must be filed, then such deciaration may be filed after the date has
passed for filing nomination papers. However, on the other hand, if “with”
refers to place and time, or, in other words, means accompanying the nomination
papers, then such declaration must be filed at the time required for filing nomina-
tion papers.

Construing “with” to mery refer to the place where the declaration is to be
filed numerous questions arise, the most 1mportant of which is, when is the
declaration required to be filed with thie nomination papers? This may possibly
be answered by saying that if the declaration is filed at any time before the
official hallots are printed or ordered printed by the election board, then there will
be a compliance with this provision.

I am of the opinion that this contention is wrong, for the reason that such
declaration could then be filed less than fifteen days before the day for holding
the primaries, and would, therefore, be hled at a date later than that in which
objections are permitted to be made to nomination papers as provided in section
4974 of the General Code, but would, however, be filed before the official primary
ballots are printed or ordered printed by the election hoard. The declaration
being a condition precedent to a candidate being placed upon the primary ballots,
is, therefore, a paper that an objection may be made to on account of heing de-
fective or omitted, and such a construction as the above would in effect defeat
all objections which are permitted by section 4974.

Construing “with” to refer to time and place. and in effect meaning accom-
panying, it would then be necessary to file such declaration at the same time and
place provided by law for filing nomination papers. Section 4970 specifies that
nomination papers shall be filed with the board of deputy stafe supervisors at
least twenty days prior to the primary. Therefore, a declaration to be filed at the
same time and place as the nomination papers must be filed twenty days prior to
the primaries.

I have found one case somewhat in point with the question at hand. Wilkins
v. Troutner, reported in the 66th Towa, page 337. In this case the following
statute was construed :

“Before any allowance of attorney’s fees shall be made hy the
court, the court shall be fully satisfied by affidavit of the attorney
engaged in the cause, which affidavit shall be filed with the original
papers, that there has been no agreement hetween the attorney and
any other person to divide the fece.”

The court held that the word “with” as used in the above statute was
synonymous with “at the same time.”

I am of the opinion that a candidate must file a declaration that he will
qualify for the office which he sceks, if nominated and elected, at least twenty
days prior to the date of the primary, and on failure to do so such person is not
entitled to a place on the primary ballot. Such nomination papers would not be
in apparent conformity with the provisions of the primary law, and should not
be deemed to be valid.

In conclusion T beg to advise that T realize that the question which you have
submitted is one of great importance, and will affect a large number of candi-
dates, and that I have given the same very careful consideration, and I feel
confident that the opinion given above is the correct construction of the statute in
question.

The brief which was enclosed in your letter of ahove date was also given
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particular attention. However, T am unable to agree with the arguments therein
presented.
Yours very truly,
U. G. DeENMAN,
Attorney General.

AUTOMOBILE REGISTRATION LAW — SECRETARY OF STATE MAY
‘ EMPLOY PERSONS TO ENFORCE LAW.

May 4th, 1910.

Hon. CarMmi A. THOMPSON, Secretary of State, Columbus, Olio.
Dear Sir:—1 am in receipt of your letter of even date herewith in which
you submit the following for my opinion:

Have I authority to employ persons, and pay their expenses from
the funds collected under the automobile law, to travel throughout
the state for the purpose of gathering information and investigating
the operation of motor vehicles on the public highways of the state
that are not registered, as provided by said law, with a view to en-
forcing the provisions of the same?

I beg to call your attention to section 33 of “an act to provide for the regis-
tration, identification and regulation of motor vehicles” which is in part as follows:

“The revenues derived from the registration fees provided for
herein shall be applied by the secretary of state toward defraying the
expenses incident to the carrying out and enforcement of the pro-
visions of this act, and any surplus thereof shall be paid by the sec-
retary of state into the state treasury monthly * *

The above quoted section is sufficiently broad to permit you to employ per-
sons, and pay their expenses from funds collected under the automobile law, to
travel through the state for the purpose of obtaining information and evidence
for the enforcement of the provisions of the automobile act. However, it is ever
to be borne in mind that the expenses of the automobile department shall not
exceed in any one month the amount of money collected by said department during
the same month. ’

' Yours very truly,
U. G. DENMAN,
Attorney General.

ARTICLES OF INCORPORATION — PURPOSE CLAUSE —SENECA
LUMBER COMPANY — DISAPPROVED.

November 29th, 1910.

Hon. Carymi A. THOMPSON, Secretary of State, Columbus, Ohio.
Dear Sir:—1I beg to acknowledge receipt of your letter of November 25th,
requesting my opinion as to the legality of the purpose clause of the proposed



ATTORNEY GENERAL. 271

articles of incorporation of the Seneca Lumber Company, which clause is as
follows:

“Said corporation is formed for the purpose of buying and selling
timber, lumber, cement, plaster, posts, wire fence, roofing, building ma-
terial and all other articles necessary to carry on a wholesale and re-
tail business in timber, lumber, building material and hardware; manu-
facture all kinds of building material ; purchase, rent, own and hold all
necessary machinery, buildings and real estate for properly carrying
on its business; take contracts for the erection and construction of all
kinds of buildings; to do and perform all kinds of general contract
work ; borrow money whenever necessary to carry on the business and
to do and perform all other things that are necessary and incident to
its business.”

The purpose of this company is that of buying and selling timber, lumber,
cement, and the other materials and articles enumerated in the first phrase ot
the purpose clause, which terminates with the first semicolon. This portion of
the purpose clause is all that should properly be allowed to be included therein.
All the rest of it as originally drafted is subject to criticism either as illegal under
the rule of State ex rel vs. Taylor, 55 O. S. 67, or as superfluous, being a recital
of powers which would flow from the statement of the purpose of the cor-
poration.

Thus the purpose of “manufacturing all kinds of building material” is an
independent purpose and can not be joined with the purpose of dealing in build-
ing materials — a mercantile business. So also the purpose of “taking contracts
for the erection and coustruction of all kinds of buildings” and “doing and per-
forming all kinds of general contract work” refer to enterprises quite separate
and distinct from that of buying and selling building material, and, under the
decision above cited, must be stricken from the purpose clause.

On the other hand, the right to “purchase, rent, own and hold all necessary
machinery, buildings and real estate for properly carrying on its business” and
“to borrow money whenever necessary to carry on the business, and to do and
perform all other things that are necessary and incident to its business”, are
both recitals of incidental powers. As I have previously advised you, it is im-
proper to attempt to recite the incidental powers of a corporation in the purpose
clause of its articles of incorporation. The principal purpose being defined, the
powers incidental to such purpose flow by operation of law therefrom.

Yours very truly,
U. G. DENMAN,
Attorney General.
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(To the Auditor of State.)

STATE OFFICER NOT ENTITLED TO TRAVELING EXPENSES TO AND
FROM HOME.
January 8th, 1910.

Hon~. E. M. FuLLincrox, Auditor of State, Columbus, Ohio.

DEarR SirR:— Your communication is received in which you submit the fol-
lowing inquiry :

In case a state official €lected or appointed maintains his home
at a place other than Columbus, may his traveling expenses going to
his home and returning to his office when not on official business be
paid out of the state treasury, and are his personal expenses, such as
room rent and boarding when in Columbus attending to the duties
of his office, proper charges against the state?

In reply I beg leave to say the Constitution provides that,

“No money shall be drawn from the treasury, except in pur-
suance of a specific appropriation made by law.”

Under authority of this provision of the constitution, appropriations to state
officers for traveling expenses are made by the legislature. The money thus appro-
priated, however, may only be used for actual expenses incurred when traveling on
official business. It is not the policy of the legislature, neither is power given
by the constitution, to maintain an_officer at the public expense during his term
of office. The compensation provided such officer is intended as a remuneration
to the officer for his private and personal expenses while engaged in business
for the state for the reason that the discharge of the public duties incident to
the office will prevent the officer from giving his time and attention to private
enterprises. In other words, the officer is expected to put himself in a position
to perform his official duties without expense to the state other than his salary.
That is if the law requires such officer to maintain an office at the Capitol it is
his duty to be in attendance at such office and his personal expense incident to
such attendance is considered to be included in the compensation or salary pro-
vided by law. If, however, such officer is required in the discharge of his
official duties to travel over the state, and the legislature has provided a fund
for the payment of such expenses, the officer is entitled to be reimbursed for
such expenses actually and necessarily incurred.

Yours very truly,
U. G. Dexmay,
Attorney General,

LANGDON LAW — CORPORATIONS NOT REQUIRED TO PAY ON
CAPITAL STOCK AND GROSS EARNINGS.
June 25th, 1910.
Hox. E. M. FvrriNcTtoN, Auditor of Siate, Columbus, Ohio.

Dear Sir:— Your letter together with the correspondence of Messrs.
Blandin, Rice & Ginn, attorneys, Cleveland, Ohio, involving the construction
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of the excise taxes, and requesting an opimion upon the question raised in the
correspondence for the bhenefit of the Board of Appraisers and Assessors, is
received.
The correspondence contains in substance the following statement of facts:
The Cleveland Arcade Company is a domestic corporation with a capital
stock of $1,000,000, The purpose for which it is formed as shown by its articles
of incorporation is as follows:

“The purpose for which said corporation is to be formed is to
purchase and lease real cstate, and to erect thereon an Arcade busi-
ness block, or other buildings, as may be found advantageous for
investment and for renting, and all things incident thereto, for profit.”

The company owns a large building rented for offices and stores, and gen-
erates its own electricity for lighting, and steam for heating purposes, a small
portion of which is sold outside of the building. It has each year paid the
excise tax of $1,000 upon its capital stock as required by the Willis law, and
in addition thereto, it has paid the Auditor of State 1¢; of its gross earnings
received from the sale of its light and steam so sold, thereby raising the ques-
tion of double taxation, and asking relief therefrom.

All corporations are required by the statutes to pay a franchise tax for
the privilege of exercising their charters in this state. The statutes known as the
Cole law and included in rhe Langdon law have made specific provisions for the
payment of this tax tigured on the gross receipts of certain corporations known
as public service corporations which include among others heating and lighting
companies. All other corporations for which specific provisions have not been
made by statute for the payment of this franchise tax are required under the
Willis or Langdon law to pay an excise tax computed on its capital stock.

The company as shown above has complied with hoth of these requirements
which amounts clearly to double taxation, and not sanctioned by the laws of
this state. It also appears that the corporation was organized under the gen-
eral laws for the creation of corporations which provides in section 3235, that:

“Corporations may be formed in the manner provided in this
chapter for any purpose for which individuals may lawfully asso-
ciate themselves.”

And Judge Spear, in the case of the State ex rel. against Taylor, 55
O. S. page 07, says that the use of the word *purpose” implies limitation, and
further that:

“This limitation must have been by design. It is a most wise
and reasonable one. We cannot assume that the general assembly
would intentionally clothe corporations with capacity to unite all
classes of business under one organization, as this would tend strongly
to monopoly.”

The purpose granted the company by its charter as shown in its articles of
incorporation, is to erect an Arcade business block that may be found advan-
tageous for investment and for renting, and all things incident thereto, for
vrofit.  This 1 do not believe gives the company the privilege conferred upon
public service lighting and heating companics of manufacturing and selling light
and heat, and under the ruling of Ewing, against Bank, 43 O. S. page 31, which
lays down the rules that:

18 A 6.
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“A corporation can make no contracts, and do no acts, either
within or without the state which creates it, except such as are
authorized by its charter.”

I am, therefore, of the opinion that the manufacturing and selling of light
and heat is not included within the purpose granted the company by its charter,
and should be discontinued by the company and that the company should only
report and pay fees on its capital stock as provided by the Willis and Langdon
law, 1 am herewith returning to you the correspondence.

Yours very truly,
U. G. DeEnMaAN,
Attorney General,

COMPENSATION OF COUNTY COMMISSIONERS, AUDITOR AND SUR-
VEYOR FOR ACTING AS BOARD OF QUADRENNTAL EQUALIZA-
TION FULLY DISCUSSED.

July 22nd, 1910.

Hon. E. M. FuLuingtox, Auditor of State, Columbus, Ohio.

Dear Sir: —1 beg to acknowledge receipt of your letter of July 8th, re-
questing my opinion on the following question:

Section 5597, General Code:

“Each member of the quadrennial county board, including the
county auditor and the county surveyor. and each member of the
annual county board of equalization shall be entitled to receive for
each day necessarily employed in the performance of his duties, the
sum of three dollars.”

Are the county commissioners entitled to the $3.00 per diem
as members of the Quadrennial County Board of Egualization, in
addition to their regular salary provided by section 3001, Generatl

; Code?
}

1 have before me several other inquiries involving the construction of this
statute and relating to the compensation of the County Auditor and the County
Surveyor as members of the Quadrennial County Board of Equalization, and for
convenience I shall discuss the compensation of such officers as well as that of
the County Commissioners and shall render my opinion thereon.

Sectien 5597, is the General Code paraphrase of section 2813a R. S. Under
said section and hefore the adoption of the General Code it was held by the
Common Pleas Court of Darke County, per Aliread, J., that the salary act of
1904, applicable to County Commissioners generally,, by implication repealed that
provision of section 2813a, R. S. which provides a compensation for County Com-
missioners for services as member of the Annual County Board of Equalization.
(State. ex rel, vs. Culbertson, 6 N. P. N. S, 311; afirmed by the Circuit Court
without report, May term 1906.) The Supreme Court has made a similar decision
in the case of State ex rel. v. Owens, No. 11862.

The reasoning of this decision, which it seems to me is absolutely correct,
applies with equal force to the provision relating to compensation for services
as members of the (then) Decennial County Board of Equalization. Both ser-
vices were required of the County Commissioners ex-officio. The mere fact that
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services on the decennial board is a task not required during the term of each
individual who may hold the office of county commissioner does not in my opinion
create a distinction, in this respect, between the effect of the salary law upon the
compensation of commissioners for serving on the decennial board and that for
acting as members of the annual board.

Some confusion arises because the general assembly in adopting the General
Code saw fit to include the above quoted provision of section 5597, and thereby,
in one view of the case re-enacted this provision contemporaneously with the
revised county commissioners’ salary law, indicating that both should be given
full force and effect. This confusion is more apparent than real however, and
the view thus described is in my judgment erroneous. It is a cardinal principle
that the adoption of a revision or code is not presumed to change the law. It
is true that where no ambiguity exists and revised sections are manifestly differ-
ent from corresponding sections of the original law a change must be deemed to
have taken place.

In the case under consideration however, the inconsistency present in the
old law is not absent from the Code. Section 3001, General Code, still provides,
as the act of 1904, originally provided, that the salary of each County Commis-
sioner ‘“shall be in full payment of all services rendered as such commissioner.”

The question as to the joint effect of this provision and that of section 5597,
applicable to County Commissioners would thus be identical with that passed
upon by the Court in the case of State, ex rel. vs. Culbertson, supra the same
ambiguity would invite the attention of the court and the same reasoning would
apply.

It is therefore my opinion that County Commissioners are not entitled to
the sum of three dollars ($3.00) per day in addition to their salaries for services
as members of the Quadrennial County Board of Equalization.

The so-called County Officer Salary Act, 98 O. L. 89, now embodied in
Chapter 1, Division 3, Title 10, Part 1, General Code, Section 2977, et seq., pro-
vides as to the officers thereby affected, including the County Auditor that:

“Such salaries shall be instead of all fees, costs, penalties, per-
centages, allowances and all other perquisites of whatever kind which
any of such officials may collect and receive * * * 7

That this catalogue was intended to embrace fees and allowances otherwise
payable from thé county treasury as well as from private individuals is apparent
from the provisions of sections 2997 and 2998, General Code, formerly section
1923, respectively of the County Officers Salary Law, which expressly permit
certain allowances from the county treasury to be made to certain officers affected
by the act in addition to their salaries. Neither of these sections contain any
mention of the compensation of the County Auditor as a member of the Quad-
rennial County Board of Equalization.

The act in 98, O. L. 89, was adopted subsequently to the enactment of’
section 2813a R. S., substantially the same question is thereby presented with
regard to the compensation of the County Auditor as a member of the Quadren-
nial Board of Equalization as is presented with regard to that of the County
Commissioners.

I am accordingly of the opinion that the reasoning and decision in State ex
rel v. Culbertson apply to the compensation of thc county auditor, and that that
officer as well as the county commissiorers is not entitled to the $3.00 per day
provided by section 5597 General Code, in addition to his annual salary.

The county surveyor is not a salaried officer. Tt is his duty under section
5594 to act as a member of the Quadrennial County Board of Fqualization. To



276 . ANNUAL REPORT

the performance of that duty a specific fee, viz, the $3.00 per day provided by
section 3397 as above quoted is attached. In the performance of that duty he
cannot be said, in my judgment, to be “employed by the day” within the meaning
of section 2822 which provides that “when employed by the day the surveyor shall
receive $3.00 for each day and his necessary actual expenses * * * 7

Aside from the question as to whether the surveyor could be said to be
“employed” when serving as a member of the Quadrennial Board of Equalization,
section 2622 must be held inapplicable because it is a statute of general applica-
tion, while section 3997 is particular in its scope. As a general rule, general
statutes will not repeal previously enacted particular statutes, unless the intent
to effect a repeal by implication is clear. There is no such clear expression of
intent to repeal existing statutes in section 1133 R. S. as amended in 1906, as
are found and above guoted in the salary acts applicable to county commissioners
and the county aunditor. The reasoning of the case above cited does not there-
fere apply to the compensation of the county survevor.

| am therefore of the opinion that the county surveyor is entitled to receive
for his services as a member of the Quadrennial County Board of Equalization
the sum of three dollars ($3.00) per day and that he may not receive, in addi-
tion, his usual per diem of five dollars ($5.00).

Yours very truly,
U. G. DENnmaAN,
Attorney General.

APPROPRIATIONS MUST BE SPECIFIC —MONEY RECOVERED BY
BENEVOLENT INSTITUTION BY A SUIT—NOT
APPROPRIATED.

September 14th, 1910.

Hox. E. M. Furu~grox, Auditor of State, Columbus, Ohio.

Dear Sir: —1 am in receipt of your letter of September 12th, in which you
submit the following to me for my opinion:

House Bill No. 108 relating to the support of inmates in benevo-
lent institutions, 101 Ohio Laws, page 158, provides in part as follows:

“All moneys received under this act by the superintendents,
as herein _provided, or by a suit instituted, shall be paid to the
state treasurer and placed in the general revenue fund and a
separate accounf kept thereof.”

The general appropriation hill for these institutions reads:

“Current expenses, receipts from clothing, miscellaneous
and —————— dollars”.

1. Can the money received from these sources be placed in the
state treasury in the general revenue fund to the credit of the current
expenze anpropriation of the institutions depositing it and be used by
that institution in paying its curient expenses as it is now using “mis-
cellaneous receipts’”?

2. Does "a senarate account kept thereof” mean that the auditor
of state shall keep a ceparate account for these items independent of
the revenue fund account as kept in the ledger”?
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Section 1815-4 of the General Code of Ohio is in part as follows:

“All moneys received under this act by the superintendents, as
herein provided, or by suit instituted, shall be paid to the state treas-
urer and placed in a general revenue fund, and a separate account
kept thereof.”

The general assembly, by .the use of the above language, seems clearly to
have intended the funds collected under House Bill No. 108 should be kept
separate and apart from all other funds or accounts now in the state treasury.
The general assembly also made an appropriation of the “receipts from clothing”
and the “miscellaneous receipts” to the various state benevolent institutions. Both
of said funds being established funds or accounts prior to the passage of House
Bill No. 108, and as House Bill No. 108 specifically provides that a separate ac-
count shall be kept of all moneys collected under House Bill No. 108, it is only
reasonable to presume that the general assembly did not intend to make such
moneys available to the state benevolent institutions by the above appropriation.

In this connection it is also to be borne in mind that the constitution pro-
vides that no money shall be drawn from the treasury except in pursuance of
specific appropriation made by law.

I am, therefore, of the opinion,

First: That the money collected by the superintendents or by suit instituted
under House Bill No. 108, after being placed in the separate account in the gen-
eral revenue fund should not be used by the benevolent institutions in paying
their current expenses as they are now using “miscellaneous receipts.”

Second: That the auditor of state should keep a separate account of such
funds independent of the revenue fund account as kept in the ledger.

Very truly yours,
W. H. MiLLEr,
First Assistant Attorney General,

BOARD OF PARDONS ENTITLED TO EXPENSES—NO EXPEXNSE TO
MEMBERS.
April 16th, 1910.

Hon. E. M. FuLuingrox, Auditor of State, Columbus, Ohio.

Dear Sik:— Your communication of April 14th is received in which you
submit the following questions:
1. “Is a member of the board of pardons entitled to any com-
pensation or allowance for expenses other than that provided by sec-
tion 88 of the General Code?”
2. “What expenses can be paid under the provisions of section
92, General Code?”

In reply thereto I beg to say that section 88 of the General Code is as
follows: ‘ .
“For the time necessarily employed in the Hischarge of his official
duties, each member of the board of pardons shall receive ten dollars
per day for not exceeding seventy-five days in any year, which compen-
sation shall include traveling, hotel and other necessary expenses”.



278 ANNUAL REPORT

This section expressly authorizes a per diem of ten dollars to each member
of the board of pardons for not exceeding seventy-five days in any year, which
per diem shall include * ‘traveling, hotel and other necessary expenses In other
words, each member of the board of pardons is entitled to receive, for each day
actually engaged in the performance of official duties, ten dollars, and no more.
No personal expenses are allowed. The member must bear his own expense.

Section 92 of the General Code provides that:

“Each year the board of pardons shall make a report in writing
to the governor’ containing the names of its officers and members, its
proceedings and recommendations, and a detailed statement of the
amount and manner of its expenditures during the preceding year;
but the amount so expended shall not exceed eight hundred dollars
n any year”,

This section provides for the payment of the expenditures of the hoard of
pardons and not of the individual members thereof. That is, if there be any
_expense incurred on behalf of the board, such expense is authorized to be paid
by this section, with the limitation that the expenditure so made shall not exceed
eight hundred dollars in any year.

Yours ver;/'truly,
W. H. MiLLEg,
Assistant Attorney General.

GIRLS’ INDUSTRIAL HOME—INVESTIGATING COMMITTEE UNDER
HOUSE JOINT RESOLUTION NO. 20 INVALID.

. July 19th, 1910.
Hox. E. M. FuLriNcroN, Auditor of State, Columbus, Ohio.

Dear Sir:— Your letter of recent date in which you request my opinion
upon the following question is received:

“Hdéuse Joint Resolution No. 20, by Mr. Reed, provides for the
appointment of a Committee -to investigate the conditions at the Girls’
Industrial Home.

Can the expenses of this committee be paid out of the regular
Legislative Committee Expense Appropriations?”

.~ In reply thereto 1 beg leave to submut the following opinion: - House Joint
Resolution No. 20 which you append to your inquiry reads in part as follows:

“ ®= x % Be it further resoived that said committee shall file
its report of findings, recommendations and suggested legislation with
the Governor of Ohio on or before the fifteenth day of November,
1910. The Governor shall transmit such report to the first session of
the 79th General Assembly.”

From the above quoted provision of House Joint Resolution No. 20, it will
be seen that the legislature in adopting the same contemplated and provided that
the committee provided for therein should act after the adjournment of the 78th
General Assembly. In the case of State ex rel Rulison v. Gayman, 11 O. C. C
n. s. 257, Judge Giffin, rendering the unanimous opinion of the circuit court, on
pages 261 and 262 uses the following language:
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“The right to investigate and gather information in the manner
here proposed exists, if at all, as an incident of and by implication
from the power to legislate conferred by the constitution. An act
duly passed by the General Assembly is a complete exercise of the
power to legislate: but a resolution to investigate for the purpose of
further legislation, passed by the same body, is the exercise of a right
incident to that power, and if the power itself be surrendered the in-
cidental right goes with it.

When the general assembly adjourned sine die its purpose to use
the information in aid of legislation could no longer be carried out;
and while it could order the information to be transmitted to its
successor, it could not form or express a purpose for nor impose its
own upon ils successor.” The latter would use the information as it
saw ht, without regard to the intention of the former. ’

It is the same as if no purpose were expressed, and the result is
that an investigation is proposed, without any legislative purpose or
any other acknowledged purpose, with authority in the committee to
roam over the entire held of governmental functions and report its
discoveries to the next General Assembly fresh from the people who
alone have power to instruct. Such power to investigate is not con-
ferred by the constitution in express terms nor by implication. Cush-
ing’s L. & P. of Leg. Assemblies, Section 496; In re Pac. Ry. Co. 32
Fed. 241.”

This case is, therefore, authority for the proposition that the 78th "General
Assembly had no power to appoint this committee with power to make investiga-
tion of the conditions of the Girls’ Industrial Home after such General Assembly
had adjourned sine dic. This case involved the question of the validity of a
joint resolution of both houses of the General Assembly, which provided for
the appointment of a committee of six, three from each house, with full power
to investigate charges of corruption existing in the government of the city of
Cincinnati and county of Hamilton, and directed such committee to make report
to the General Assembly, from which such committee had been appointed, if in
session, and if not, to the Governor for transmission to the succeeding General
Assembly. The similarity between the provisions of the joint resolution in that
case and House Joint Resolution No. 20 of the 78th General Assembly is apparent.
This case was affirmed without report by the Supreme Court in 79 Ohio State, 444.

I am, therefore, of the opinion, under the authority of the above entitled
case, that House Joint Resolution No. 20, concerning which you submit your
inquiry, is invalid, ©ind that the committee provided for therein has no power to
do and perform the acts therein specified, and, therefore, that the expenses of
such committee cannot lawfully be paid.

Yours very truly,
U. G. DenMaN,
Attorney General.

JURY FEES IX FELONY CASES MAY NOT BE PAID BY STATE.

. December 14th, 1910.

Hox. E. M. FuLrixgroxN, Auditor of State, Columbus, Ohio.

DEeARr Sir: —1 beg to acknowledge receipt of your letter of December 12th,
\ requesting my opinion upon the following question:

f
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“Section 12375, General Code: ‘In all sentences in criminal
cases the court shall include therein and render a judgment against
the defendant for the costs of prosecution; and if the jury has been
called in the trial of the case a. jury fee of six dollars shall be
included in the costs.” (R. S. Sections 1330 and 6799.)

Question. Can this charge of six dollars be legally made
against the defendant, and if so, can it be included in the cost bill
and be made a legal charge against the state, to be paid as other
fees and costs?”

This section explicitly authorizes a jury fee of six dollars to be taxed as
costs, and included within the judgment for costs, against a defendant in a
criminal case. 1 know of no reason why execution should not issue in a proper
case against the property of a defendant for the satisfaction of this portion of
such a judgment as well as of other portions of the judgment for costs, nor
have I found any case questioning the validity of this provision.

Whether this item can be included in the cost bill to be paid by the state
in a felony case is not so clear. Section 13722 General Code, provides that,

“Upon sentence of a person for a felony, the officers, claiming
costs made in the prosecution, shall deliver to the clerk itemized
bills thereof, who shall make and certify, under his hand and the
seal of the court, a complete bill of costs made in such prosecu-
tion, including the sum paid by the county commissioners for the
arrest and return of the convict on * * * requisition * % *7”

Section 13724, General Code, provides that,

“If the convict is sentenced to imprisonment in the penitentiary
or to death, and no property has been levied upon, the sheriff shall
deliver such certified cost-bill, 'having accredited thercon the amount

paid on costs, with the convict, to the warden of the penitentiary.
* k%

Section 13726, General Code, provides that,

“* % % the warden of the penitentiary shall allow so much
of the cost-bill and charges for transportation as is correct, and
certify such allowance, which shall be paid by the state”

. Section 13727, General Code, provides that,

“Upon the return of the writ against the convict, if an amount
of money has not been made sufficient for the payment of the costs
of conviction, * * * the clerk shall so certify to the auditor of
state * * *  Such amount so unpaid as the auditor finds to be
correct, shall be paid by the state, to the order of such clerk.”

It is elementary that in the ordinary signification of the word, “costs” does
not include jury fees. That the jury fees are included in the costs which may
be adjudged against the defendant results because of the specific provision of
section 12375, General Code. If, on the other hand, such fees are to be included
within the meaning of the word “costs” as used in sections 13722 et seq., above
quoted, it will not be because that word naturally includes such fees but because
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these sections are to be read in connection with section 12375 and the meaning
of the two terms regarded as identical in both sections,

Upon careful consideration, I am of the opinion that there is no reason
for holding that the word “costs” as used in section 13722 in any sense other
than its natural meaning, and that there being no provision in said section for
the inclusion of the jury fee in the bill of costs to be paid by the state, such
fee may not be included in that bill but must be paid out of the county treasury.
In so holding I follow what appears to be a uniform ruling of your office and
of this department. (See Opinions of the Attorneys General of Ohio, Vol. 5,
page 473.)

Yours very truly,
U. G. DENMAN,
Attorney General.

FISH AND GAME WARDENS —DEPOSIT FOR BADGES NEED NOT
BE TURNED INTO STATE TREASURY.

September 22nd, 1910.

Hox~. E. M. FurringroN, Auditor of State, Columbus, Ohio.

DEarR SiR:—1 am in receipt of your letter of September 16th, in which
you submit the following for my opinion:

“It is the practice of the fish and game commission to fur-
nish deputy game wardens with badges of authority. These badges
were paid for out of the general expense fund. For a time these
badges were furnished free to the deputy game wardens, but it was
found that badges were lost and deputy game wardens retiring from
the service of the Commission failed to return them. This caused
the commission to require a deposit by the wardens on their enter-
ing the service, the amount so deposited being returned to them on
the delivery of the badge at the expiration of their term.

“Do such deposits constitute receipts within the meaning of
the law which requires all receipts by state departments to be paid
into the state treasury?”

I beg to call your attention to section 24 of the General Code, which is
as follows:

“On or before Monday of each week, every state officer, de-
partment, board, or commission shall pay to the treasurer of state
all moneys, checks and drafts received for the state, during the pre-
ceding week, from fees, penalties, fines, costs, sales, rentals, or other-
wise, and file with the auditor of state a detailed verified statement
of such receipts.”

The above section only applies to money received for the state when such
money belongs to the state. In the case at hand the fish and game commission
merely hold the deposit made by a game warden referred to in your inquiry,
conditioned upon such game warden returning the badge given to him by the
game commission. The entire transaction is merely a rule of the commission
to insure the return of badges. When the badges are returned the game com-
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-mission is required to return the deposit: This transaction is in the nature of
a “cash bond” and in my opinien is not money received for the state as referred
to in section 24 of the General Code and that it is not necessary for the game
commission to pay the same into the state treasury. I feel strengthened in this
opinion by the provision” of the Constitution which provides that no money
may be drawn from the state treasury except in pursuance of a specific ap-
propriation made by law.. If these deposits were required to be paid into the
state treasury by the game commission it would be impossible for the game
commission to return the money to the deputy warden without having a specific
appropriation from the legislature of this fund.
Yours very truly,
U. G. DENMAN,
Attorney General.

TOLEDO STATE HOSPITAL — STEWARD —RENT FOR RESIDENCE OF.
January 10th, 1910.

Hown. E. M. FuLLingTOoN, Auditor of State, Columbus, Ohio.

Dear Sir:— Your communication is received in which you submit the fol-
lowing inquiry :

“Section 653, Revised Statutes, provides ‘superintendents, stew-
ards and matrons shall reside in and devote their entire time to the
interests of the institution with which they are connected’.

“The trustees of the Toledo State Hospital, from lack of suitable
rooms, or other reasons, provide a residence for their steward outside
of the institution, and seek to have the rent of this residence paid out
of the State Treasury”.

Query: Is the rent for such residence a proper charge against
the state? '

In reply I beg to say, it is the duty of the trustees of the Toledo State
Hospital to provide living accommodations for the steward of the institution. [
assume that if by reason of the crowded condition of the hospital no rooms can
be provided for the steward that he could be housed outside of the institution.

- The constitution provides that,

“No money shall be drawn from the (state) treasury except in
pursuance of a specific appropriation made by law”.

1 am not informed as to whether or not the legislature has made any appro-
priation for the Toledo State Hospital out of which house rent for the steward
may be paid.

Under the above quoted provision of the constitution it is my judgment
that a specific appropriation for house rent would have to be made by the legis-
lature before such rent could be paid out of the state treasury.

: Yours very truly,
U. G. DenMAN,
Attorney, General.
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STATE OFFICERS — COMMISSION — MODE OF ISSUANCE AND FEE.
September 20th, 1910.

Hoxn. E. M. FuLLingron, Auditor of State, Coluinbus, Ohio,

Dear Sir:—1 beg to acknowledge receipt of your letter of September 16th,
directing my attention to the provisions of sections 138 and 139.General Code,
and submitting for my opinion thereon the following questions:

“l1. What constitutes a ‘state officer’?

2. Should every official appointed by the governor and to whom
a commission is issued be considered a state officer?

3. Should every official appointed by the governor (except militia
officers) who, for the discharge of his duty, received compensation or
salary, pay a fee of Five ($5.00) Dollars to the Secretary of State for
making, recording and forwarding his commission?

4. Should the governor or secretary of state collect the fee and
deliver the commission covering appointments made by the governor?”

Sections 138 and 139 are in part as follows:
Section 138:

“A * * * gtate officer * * * shall be ineligible to perform
any duty pertaining to his office, until he presents to the proper officer
or authority a legal certificate of his election or appointment, and re-
ceives from the governor a commission to fill such office.”

Section 139:

“Except militia officers, each of the officers designated in the pre-
ceding section who, for the discharge of his official duty receives any
fee, compensation or salary, shall pay a fee to the secretary of state
for the making, recording and forwarding his commission before being
entitled to receive it. The fee * * * ghall he * * * five dol-
lars.”

The question presented by your first three inquiries is one of considerable
difficulty. The word “officer” has a primary meaning which is quite definite and
certain. The ultimate test of what constitutes a public office is the delegation
to the incumbent of a public function to be exercised in behalf of the state as
a part of the sovereignty of the state (State vs. Jennings, 57 O. S. 415). Other
incidental tests are, permanency or continuance of authority (State vs. Brennan,
49 O. S. 33); the giving of a bond; the taking of an oath of office and com-
pensation (State vs. Halliday, 61 O. S. 171); and a title pertaining to the office
as such.

All of these tests, with the exception of the first above mentioned, T have
chosen to regard as incidental rather than essential, as the absence of any one
of them will not deprive a position of its official character, resulting from the
application of the first test.

There is another test, however, laid down by authorities, and which I regard
as not only essential in its nature, generally speaking, but also decisive of the
question submitted by vou. The authorities all hold that an officer as such must
be authorized by law to exercise functions pertaining to an office in an inde-
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pendent capacity (See State ex rel vs. Jennings, supra; State ex rel vs. Brennan,
supra.)

To illustrate the operation of this test permit me to refer to the duties of
the First Assistant Attorney General. In many instances the first assistant at-
torney general exercises, under and by virtue of section 335 General Code, powers
commensurate with those of the Attorney General, but he is exercising the duties
and powers of the office of the attorney general, and hence can not be said to
exercise any functions pertaining to the sovereignty of the state in an independent
capacity.

From all the foregoing I am of the opinion that the first characteristic to
be particularly noted in connection with the definition of the term “state officers”
as employed in the section under consideration is that it refers only to heads of
departments. Subordinate officers, however extensive their powers and whatever
the source of their appointment, providing always they are subject to the direc-
tion and control of another officer in the same department, are not “state officers”
within the meaning of section 138 General Code. This requirement that the
powers of the office must be independently conferred is not to be construed to
exclude from the definition of the term members of a state board. 1f the board
as such is an independent tribunal and the other tests above suggested, when
applicable are satisfied, its members are officers. (Barker vs. State, 69 O. S. 68.)

Your second inquiry seems to question whether or not an official who holds
his office by virtue of an appointment and not by virtue of an election is a state
officer within the meaning of section 138. This question is answered by the lan-
guage of section 138 itself which provides that a commission shall issue upon
“a legal certificate of his election or appointment.”

Answering your third question 1 beg to state that every state officer, as
determined by the above suggested tests, who, for the discharge of his duty, re-
ceives any fee, compensation or salary, must pay a fee of five ($5.00) dollars
to the secretary of state for the making, recording and forwarding of his com-
mission hefore being entitled to receive his compensation.” The language of sec-
tion 139 is, it seems to me, so plain as to preclude any question as to its mean-
ing. Whatever may be the purpose of the section its purport is clear.

Answering your fourth question I beg to state that, reading the above quoted
provision of section 139 in connection with section 140, which provides in part
that deputy state supervisors of elections

“shall * * * forward * * * to the secretary of state a
certificate of election of such officer together with the fee so paid”

and that,

“Upon receipt of such certificate and fee by the secretary of state,
the governor shall issue and forward the proper commission”

and that,

“The fee so received by the secretary of state shall be paid into
the state treasury to the credit of the general revenue fund”,

I am of the opinion that the duty to collect the fee is imposed by law upon the
secretary of state, while the duty of forwarding the commission is enjoined upon
the governor, and that this rule applies as well to the issuance of commissions
to appointees of the governor as to the issuance of commissions to elective officers.

Your question not being specific I have endeavored to set forth the prin-
ciples by which specific questions may be determined. I am aware that laws re-
lating to different officers present different questions and that in the last analysis
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the nature of each position must be determined by itself. It is believed, how-
ever, that the foregoing will enable you to determine each of such specific ques-
tions that may arise.
Yours very truly,
U. G. DENMAN,
Attorney General,

OHTIO STATE REFORMATORY — ABSTRACT OF LANDS PROPOSED
TO BE PURCHASED BY.

November 19th, 1910.

Hox. E. M. FrrLiNcTON, Auditor of State, Columbus, Ohio.

Dear Sir:—1] herewith enclose abstract of title to lot 15 in Spring Grove
Addition to the city of Mansfield, Ohio. This abstract has been submitted to me
by the Ohio State Reformatory for approval.

The abstract in its present form fails to show whether or not Mary Hart,
the grantor, mentioned on page 5 of the abstract, is married or single. It is to
be noted that thirty years have elapsed since the time of the above conveyance,
and I, therefore, do not consider this defect material. Page 6 of the abstract
shows the grantee to be “Daniel Myers” while page 7 of said abstract shows the
grantee to he “Daniel A. Myers.” This abstract has been heretofore returned to
the abstractor to see if he could not correct this defect, and from the note of
the abstractor on page 7 it will be seen that it was impossible to do this. You
will also note that it has been twenty-seven years since the date of this con-
veyance, and I, therefore, do not consider this defect material.

In approving this abstract I have also taken into consideration that, at the
present time this department is acquiring a large number of lots in the Spring
Grove Addition to the city of Mansfield for the Ohio State Reformatory, and
it is, therefore, neccssary for us, if possible, to purchase some lots in this addi-
tion before the condemmnation cases come on for irial, to be used for evidence to
show the value of the property in the addition, and lot fifteen (13), being one
of the few lots on which we have been able to agree upon a reasonahle purchase
price, and as the defects which I have noted are of such long standing and
undoubtedly cured by time, I recommend that you honor the voucher issued by
the Ohio State Reformatory for lot fifteen (15) of the above addition.

Yours very truly,
U. G. Dennan,
Attorney General.

BOARD OF REVIEW —COUNTY COMMISSIONERS — AUTHORITY TO
REDUCE COMPENSATION OF MEMBERS.

July 25th, 1910,

Hox~. E. M. FriringToN, Auditor of State, Columbus, Ohio.

Dear Sirk: —1T beg to acknowledge receipt of your letter of July 18th, sub-
mitting for my opinion thereon the following inquiry:

“After a board of county commmissioners has fixed the compen-
sation of a hoard of review (section 3621 General Code) at $3.00
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per day, can this board of county commissioners at a subsequent
meeting, and after the Board of Review is engaged in the work,
rescind their former order and fix the compensation at $3.50 per day?”

Section 5621 of the General Code provides that:

“The county commissioners shall fix the salary of the members
of the board of review, which shall not be less than three dollars and
fifty cents per day for each day the board is in session, and not to
exceed two hundred and fifty dollars per month for the time such
board is in session. Such salary shall be payable monthly out of the
county treasury upon the order of said board and the warrant of
the county auditor. The board shall meet in rooms provided by the
county commissioners, and when in session, shall devote their entire
time to the duties of their office. No member thereof shall be engaged
in any other business or employment during the period of time cov-
ered by the session of the board.”

On May 3rd, 1910, I advised the Bureau of Inspection and Supervision of
Public Offices of your department that the power of the county commissioners
under section 5621 General Code was not a continuing power, but could be exer-
cised only once for each session of the board. That is to say, the statute refers
to the compensation “for the time such board is in session,” thereby indicating
that the commissioners have the power to fix it as to each session. When once
exercised this power is then discharged as to such session.

The Circuit Court of Montgomery County has recently adopted this view
in the case of State ex rel v. Edwards (not as yet reported). In that case the
court holds in addition to the foregoing, that where the commissioners at the
opening of a session of the board of review have failed specifically to fix the
salaries of the members for such session, they cannot fix it during the session.
The salary previously fixed is presumed to apply to the current session.

From all the foregoing it follows that the answer to your question must
be in the negative.

Yours very truly,
U. G. DENMAN,
Attorney General.

DOW-AIKIN LAW —PROPERTY SUBJECT TO LEVY UNDER SECTION
6078 GENERAL CODE.
August 17th, 1910.

Hon. E. M. FuLLinGTON, Auditor of State, Columbus, Ohio.
Dear Sir:—1T beg to acknowledge receipt of your letter of August 11th,
submitting for my opinion thereon the following question:

“Under the provisions of section 6078 General Code, on what
particular class of property can a county treasurer legally levy? Can
the levy be legally made on a piano or other articles not necessary
to be used in carrying on the business?”

Section 6078 cited by you provides a method of collecting the tax levied
“upon the business of trafficking in spirituous, vinous, malt or other intoxicating
liquor,” and is as follows:



ATTORNEY GENERAL. 287

“The county treasurer * * # in case of the refusal to pay
such amount so due, shall levy on the goods and chattels of such
person, corporation or partnership, (engaged in such business) wher-
ever found in such county, or on the bar, fixtures, furniture, liquors,
leasehold, and other goods and chattels, used in carrying on such
business. Such levy shall take precedence of all liens, mortgages,
conveyances or incumbrances hereafter taken or had on such goods
and chattels so used in carrying on such business; and no claim of
property by a third person to such goods and chattels so used in
carrying on such business shall avail against such levy by the treas-
urer. No property, of any kind, of any person, corporation or co-
partnership liable to pay such amount, penalty, interest and costs
shall be exempt irom such levy.”

The provisions of the foregoing section seem plain to me. All personal
property belonging to the person or corporation liable for the tax, wherever
situated and regardless of its use, is subject to levy thereunder. However, only
such property as is used in carrying on the business of trafficking in intoxicating
liquor is subject to such levy to the exclusion of all prior liens and intervening
claims. That is to say, there are really two kinds or degrees, so to speak, of
levies provided for in this section; one upon the personal property of the person
liable, generally, and the other upon the property used in the business.

Assuming, however, that vou desire to be advised as to the meaning of
the phrase “used in carrying on such business” I beg to state as my opinion there-
on that the same refers to any article actually used in connection with the busi-
ness, whether the same is essential or necessary to the sale of intoxicating liquor
or not. That is to say, if a piano, the article specifically referred to by you, is
used in a bar-room or in an establishment the principal business of which is that
of trafficking in intoxicating liquors, and the use of the piano is incidental to
the principal business so carried on, by way of entertaining visitors, thus afford-
ing a means of attracting to the place prospective purchasers of intoxicating
liquors, then the same is “used in carrying on such business” within the mean-
ing of section 6078, and the claim that such use was not “necessary” to the
carrying on of such business would be immaterial.

Very truly yours,
W. H. MiLLER,
Assistant Attorney General

QUADRENNIAL APPRAISEMENT LAW — MEMBERS OF CITY BOARDS
NOT ENTITLED TO PERSONAL EXPENSES.

March 2nd, 1910.

Hown. E. M. FuLLixgroN, Auditor of State, Columbus, Ohio.
Dear Sir: —1 beg to acknowledge receipt of your letter of February 2nd,
submitting for my opinion thereon the following question:

“Volume 100, page 83, section 7, Ohio Laws provides: * * *
and such incidental expenses as such board shall deem necessary shall
be paid out of the county treasury in like manner * * ¥

“Can ‘Incidental Expenses, as used in this connection, be held
to include personal expenses, such as street car fare, meals, hack and
livery hire?”
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In my judgment the clause above quoted does not authorize the payment of
personal expenses to the members of the city board of real estate assessors.
While the phrase “incidental expenses” might be construed so broadly as to in-
clude such expenses, and while the board of appraisers has a very broad dis-
cretion under the clause in the matter of expenses, yet the principle that public
officers are not permitted to receive compensation or remuneration of any kind
from the public treasury, save in pursuance of specific provisions of law, operates
in my judgment to restrict such a broad construction and to circumscribe the
discretion of the board.

I, therefore, conclude that members of the city board of real estate assessors
are not entitled to personal expenses. :

Yours very truly,
U. G. DExNMAN,
Attorney General.

DEPOSITORY LAW — COUNTY.
State entitled to interest on county deposits.
February 25th, 1910.

Hon. E. M. FurLingToN, Auditor of State, Columbus, Ohio.

Dear Sik: — Your communication is received with which you submit to this
department for an opinion thereon the inquiry of Fred H. Wolf, Prosecuting
Attorney, Wauseon, Ohio, as follows:

“Has the State of Ohio the right to demand from the various
counties of a proportionate part of the interest collected on deposits
made pursuant to the county depository law, 98 Ohio Laws, 274?”

In reply thereto [ beg to say that the county depository act provides that
the interest on the deposits shall be credited to the county on the first day of
each calendar month, or at any time when the account may be closed, and at
the time of crediting such interest the depositary shall notify the auditor and
treasurer, each separately in writing, of the amount thereof,

“and all such interest shall be apportioned to the several funds in
proportion to the amount of interest accruing to such different funds
by the county auditor, and the county auditor shall inform the treas-
urer, in writing, of the amount credited to each of such funds.”

It must be admitted that the deposit so made under this law is in part
moneys collected as result of the state levy; therefore, when the accrued interest
on said deposits

“shall he apportioned to the several funds in proportion to the
amount of interest accruing on such different funds”

it is clear that part of the interest should be accredited to the fund to be remitted
to the auditor oi state. The question then is, does the increment follow the
principal? That it does in the absence of statute or stipulation to the contrary,
has been decided by the supreme court in the case of Eshelby vs. The Cincinnati
Board of Education, 66 O. S. 71.
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It is my opinion that. under the provisions of the depository act, the state
has the right, and it is the duty of the auditor of state to demand from the
various counties a proportionate part of the depository interest.

Yours very truly,
U. G. DExMAN,
Attorney General.

DECENNIAL APPRAISEMENT OF REAL PROPERTY —REAL
PROPERTY.

Decennial state, county and city boards may not change aggregate value of
property as listed at appraisement. R. S. 2313, General Code, 5594, R. S. 2817,
General Code 5611, R. S. 2819-1 General Code 5618. Board of Equalization may
not change total appraisement.

February 16th, 1910.

Hox. E. M. Furrincron, Auditor of State, Columbus, Olhio.

Dear Sir:— Your communication is received in which you submit to this
department for an opinion thereon the following inquiries:

“Has the decennial county board of equalization or the decennial
city board of equalization authority to increase the aggregate value
of the real property of the county or city above the aggregate value
thereof, as returned by the assessors, with additions made thereto
by the auditor?”

“Has the decennial state board of equalization the authority
to increase or decrease the aggregate value of the real property of
the state, as equalized by the decennial county and city boards of
equalization, and certified by the various county auditors?”

“Has the decennial county board of equalization or the decen-
nial city board of equalization, sitting as a board of revision, au-
thority to increase or decrease the aggregate value of the real prop-
erty of the county or city, above or below the aggregate of the value
certified to them for consideration?”

“"Has the decennial county board of equalization authority in
equalizing tl:ie valuation of real estate, to shift valuations from one
taxing district to another, or shall they consider each separate taxing
district in the adjusting of valuations?”

To state fully the relation that each of the boards of equalization inquired
about bears to the others and to analyze the sections of the Revised Statutes
providing for such boards and defining their duties would require an opinion of
great length. 1 shall, therefore, confine my answer to an expression of the con-
clusions arrived at by such consideration,

These statutes provide a careful arrangement of details from the work of
the decennial land assessor to and through these different boards, but so related
that the object sought, to-wit, that an equitable valuation may be arrived at in
the state, and which shall be the basis of all levies for the decade next ensuing.

Equalization and not original appraisal is the paramount purpose and de-
sign of the statutes creating these different boards. From a consideration of
the statutes creating these boards, and defining their duties I think it apparent
that the state board may not increase or decrease the aggregate value of the
real property of the state as equalized by the decennial county and city hoards

19 a6
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of equalization and certified by the various county auditors; that the decennial
county board of equalization may not increase or decrease the aggregate value
of the real property of the county above or below that certified to them for
consideration; that the decennial city board of equalization while sitting as a
board of revision or otherwise, may not increase or decrease the aggregate
value of a city above or below the aggregate value certified to it for consid-
eration. 1f this could be done the decennial appraisement, and which we have
been led to think amounts to something, would become of no fixed value or
guide, and the expense of obtaining the same might well be saved.

It is my opinion that in the enactment of these statutes the legislature
intended that the original appraisals should stand subject to additions made
thereto by the auditor of the county until subsequent appraisements might be
made by a board of like authority. It, therefore, follows that your three first in-
quiries should be answered in the negative,

The answer to your fourth inquiry is not free from doubt because of the
ambiguous language used in section 2814 Revised Statutes. It is therein pro-
vided that the auditor of the county shall lay before the decennial county board
the returns made by the district assessors with the additions which he shall
have made thereto, and said board shall then immediately proceed to ‘“equalize
such values,” The statute specifically provides that this board shall not reduce
the aggregate of the real property values thereof as returned by the assessors
with additions made thereto by the auditors. The statute does not forbid the
increase of the aggregate appraisal for the apparent reason that the auditor
from time to time makes additions thereto. The state bhoard does not deal
with the individual owners, but deals with the towns and counties, and in
equalizing values it may increase or decrease the valuation of a county or town
by a certain percentum. The county decennial board in equalizing values must
deal with the individual owners. The power of the county board is as wide
as the county and its limitation as to the county seems to be that it must deal
with the individual owners of property upon complaint and notice and not
change the total appraisal of the county.

1 therefore conclude that while the decennial county board of equalization
has no authority to shift the values from one taxing district to another, making
the district the unit, it may change the values of certain tracts of land as
returned by the district assessors to such an extent that the effect will be to
change the total appraisal of a district valuation as returned by the district
assessor.

In the case of Davies v. Investment Co., 76 O. S, 403, in which is con-
sidered the power of boards of review of cities, the court suggested that the
preceding decennial valuation shall not be changed,

“unless such increase in value is caused by the erection of new
structures not returned, or unless such increase becomes necessary in
equalizing such real estate on account of omitted lands or lots re-
stored to the tax list, new structures or additions or in correcting gross
inequalities in existing values requiring a new equalization of the prop-
erty so increased with other real property affected thereby”.

The unusual facts in this case fully justify the court’s finding. But the
court evidently intended this change to be made only in correcting gross in-
equalities in existing values, and then to be the rare exception and not the rule.

Yours very truly,
U. G. DEnMAN,
Attorney General.
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COMMISSIONERS OF ROAD DISTRICT MAY NOT EMPLOY ONE OF
THEIR OWN MEMBERS AS CLERK.

January 12th, 1910.

Hown. E. M, FuLLiNGgTON, Auditor of State, Columbus, Ohio.

Dear Sir:— Receipt is acknowledged of your letter of January 10th, en-
closing a communication addressed to you by Hon. Will B, Jones, county auditor
of Mahoning county. You request my opinion upon the inquiry presented by
the auditor viz.:

May the commissioners of a road district employ one of their
own members as clerk at a salary by them fixed?

This department has frequently held that public policy prohibits an ad-
ministrative board from appointing one of its members to a salaried position
under its authority, or employing such member in a subordinate capacity at a
salary to be fixed by the board.

This principle is abrogated in some cases by express statutory authority to
make such appointment or employment, but in case of commissioners of road
districts the statute authorizing the employment of a clerk (section 4757-6 R. S.)
contains no such provision.

I therefore conclude that the employment in question may not be made.

Another question is suggested by the auditor, viz,

Whether it will be lawful for the board to permit one of its mem-
bers to perform the services of a clerk, but to make the appointment
and draw the salary vouchers in pursuance thereof in the name of
his wife?

This also would be illegal, as the wife’s employment in such case would be
merely colorable.
Yours very truly,
W. H. MiLLER,
Assistant Attorney General.

TAXATION — PROPERTY VALUATION —TAX BOARDS — POWERS
DEFINED — BOARDS OF EQUALIZATION — POWERS DEFINED.

May 27th, 1910.

Hon. E. M. FuLLingToN, Auditor of State, Columbus, Ohio.

Dear Sir: — You inquire whether or not the provisions contained in the re-
cently enacted “Tax Commission Act”, House Bill No. 68, affect the powers of
the various boards of equalization and review as defined by me in an opinion to
you under date of February 16, 1910, in reply to certain inquiries made by you
as follows:

“Has the decennial county board of equalization or decennial city
board of equalization authority to increase the aggregate value of the
real property of the county or city above the aggregate value thereof,
as returned by the assessors, with additions made thereto by the
auditor ?”
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“Has the decennial county board of equalization or the decennial
city board of equalization, sitting as a board of revision, authority to
increase or decrease the aggregate value of the real property of the
county or city, above or below the aggregate of the value certified to
them for consideration?” .

“Has the decennial county board of equalization authority in
equalizing the valuation of real estate, to shift valuations from one
taxing district to another, or shall they consider each separate taxing
district in the adjusting of valuations?”

In renly to your inquiry 1 beg to advise that the Langdon tax commission

act, House Bill No. 68, gives to the commission thereby created much fuller
authority in matters relating to the fixing of values for taxation, and the equal-
ization thereof, than was conferred upon the state board of equalization now
abolished. For instance in section 81 of the tax commission act is found the
following language:
“The commission * * * shall order a re-assessment of the
real and personal property in any taxing district, when in the judgment
of said commission such property has not bheen assessed at its true
value in money, to the end that all classes of property in such taxing
district shall be assessed in compliance with law. * * * It may
raise or lower the assessed value of any real or personal property
* * * to the end that the assessment laws of the state may be
equitably administered”.

“Compliance with law”, as used herein, evidently means that the property
shall be taxed at “its true value in money” as directed by the Ohio Constitution,
section 2, Article XI11.

And again in section 106,

“Each county auditor, on or bhefore the first Monday of Novem-
ber, 1910, and every fourth year thereafter, shall make and transmit
to the commission an abstract of the real property of each taxing dis-
trict in his county, in which he shall set forth the value thereof as
returned by the assessors, with such additions as have been made
thereto.”

It is evident from these and other ptovisions of this act that the tax com-
mission therein created is given full power to revise and change the aggregate
of any and all taxing districts in the state, and that it has the power to increase
the aggregate value of the real property of the state as equalized by the quad-
rennial county and city boards of equalization, and certified to it by the county :
auditors. This being true it is pertinent to inquire if, in the enactment of this
law the legislature has not construed that part of section 5598 of the General
Code, which reads as follows:

“Tre auditor shall lav hefore the board all returns made by dis-
trict assessors, with the additions which he shall have made thereto,
and it shall then forthwith proceed to equalize such valuations so that
each tract or lot shall be entered on the tax list at its true value, and
for this purpoze it shall observe the following rules: First, it shall
raise the valuation of such tracts and lots of real property as, in its
opinion, have been returned below their true value to such price or
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sum as it believes to be the true value thereof, agreeably to the rules
prescribed by this title for the valuation thereof #* *”

Heretofore it has been contended, and I think rightly, that the decennial
county board of equalization and city boards of review could not increase the
aggregate value of the real property of the county or city above the aggregate
value thereof as returned by the assessors, with additions made thereto by the
auditor, except in correcting gross inequalities in existing valuations.

The legislature is presumed to have had this section in mind in the enact-
ment of the law under consideration, and that it has construed said section 5598
of the General- Code as giving the quadrennial county boards of equalization
power to increase the aggregate value of the real property of the county, is to
my mind clearly apparent, and for this reason if the quadrennial county and
municipal boards of equalization and review have not the power to so increase
the aggregate values in their respective jurisdictions, while the said tax commis-
sion, having the power to review the work of such boards, is given the express
power to increase the aggregate values thereof, the effect would be that the said
tax commission would be revising and changing the aggregates as certified to it
by the various county auditors after equalization by county and municipal boards
when the said boards would have been denied the right to exercise their dis-
cretion as to what the aggregate so changed by the tax commission should have
been. City boards of review have like powers and for the same reasons. It
would be a poor construction of these statutes to hold that the county and mu-
nicipal boards of equalization and review are denied the right to fix the aggre-
gate values in counties and municipalities, and in the next sentence to say that
if the county and municipal boards do not fix the aggregate so that the property
therein shall be assessed “in compliance with law” the said tax commission shall
increase the aggregate over and above that certified to it by the various county
auditors so as to make it conform with the law relating to the assessing of prop-
erty for taxation purposes.

The aggregates of the counties and municipalities as fixed by the respective
boards of equalization therein, being subject to review and change by the said
tax commission, the legislature properly provided that they be given full au-
thority to list the property therein and to fix its value so as to represent their
best official judgment as to whether it is in compliance with law. Then the state
tax commission reviews that judgment. )

In other words, as T construe the legislative intent in the enactment of this
commission law, it has given to these various hoards full authority to increase
the aggregate of the real property within their respective jurisdictions as returned
to them, when in their judgment those who assess the property in the first in-
stance fail to assess it as directed by the constitution of the state. It follows,
therefore, that, in my opinion, your first and second inquiries, as above set out,
should now be answered in the affirmative.

As to vour third inquiry, I see no reason for changing my answer thereto
as given to you under date of February 16th, 1910, which was that the decennial,
now quadrennial county boards of equalization and quadrennial city boards of
review, have authority in equalizing the valuation of real estate to increase the
values thereof as fixed by the taxing district assessors, but this increase must
be made by considering each separate tract of land as owned by individuals.

Yours very truly,
U. G. DeEnMax,
Attorney General.



204 ANNUAL REPORT

(To the Bureau of Inspection and Supervision of Public Offices.)

SOLICITOR — SPECIAL COUNSEL IN CONDEMNATION PROCEED-
INGS —MANNER OF PAYING.

August 1st, 1910.

Bureau of Inspection and Supervision of Public QOffices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN ; -— You have requested my opinion as tc the following question:

No appropriation having been made by a city council to the city
solicitor for special counsel, may the solicitor employ an attorney-at-
law in proceedings for the appropriation of real property necessary
for a public improvement, to be paid for out of the proceeds of bonds
issued by the city, and may the compensation of such attorney-at-
law be paid out of the proceeds of such bonds as a part of the cost
of the improvement?

I have carefully examined the provisions of the General Code relating to
the appropriation of property, the borrowing of money, and the department of
the city solicitor, and fail to find therein any provision either expressly or by im-
plication, authorizing the payment of an emplove of the solicitor out of the pro-
ceeds of a bhond issue. )

Tt is perfectly competent for council to levy and appropriate funds for the
use of the city solicitor in the employment of special counsel; but the city solici-
tor has no power to expend any portion of the proceeds of the bond issue for a
public improvement.

Both the letter and the spirit of the municipal code oppose the payment
of city employes out of the proceeds of a hond issue. I refer you to the opinion
of the Attorney General, addressed to your department under date of May 14,
1906. wherein it was held that the compensation of a civil engineer regularly
employed hy the department of public service might not be paid out of the
proceeds of a special assessment, but that the compensation of such an engineer
specially employed for that particular improvement could be included in and paid
out of the assessment. The case of legal counsel is quite different. Former
section 2284 R. S., now section 3896 General Code expressly authorizes the pay-
ment of “the expense of the preliminary and other surveys,” out of the proceeds
of the assessment and the issue of bonds made to meet the same. The expression
of one thing is the exclusion of all others, and fees of special counsel being
omitted from the catalogue contained in section 3896 General Code, it follows
that they may not be paid out of the proceeds of an assessment. Attorney fees
are not to be regarded as a part of the “costs and expenses of the proceeding,”
within the meaning of said section 3896. Both the word “cost” and the word
“expense” have a recognized legal meaning, and neither is broad enough to in-
clude compensation of legal counsel. )

I, therefore, conclude that the compensation of special counsel employed by
the city solicitor in condemnation proceedings in connection with a public im-
provement, may not be paid out of the proceeds of a bond issue or a special
assessment levied to pay for such improvement, and if council has not appro-
priated any sum for special counsel to the use of the city solicitor, the com-
pensation of an attorney employed by him may not be paid out of the city
treasury. Yours very truly,

U. G. DENMAN,
Attorney General.
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SINKING FUND TRUSTEES — MANNER OF APPOINTMENT —
COMMON PLEAS COURT.

City and viliage boards of education have not authority to designate sinking
fund commissioners of such city and village o be sinking fund commissioners

of school district, but common pleas judge may.
July 30th, 1910.

Burean of Inspection and Supervision of Public Offices, Departinent of Auditor
of State, Columbus, Ghio.

GENTLEMEN : — Your letter of July 20th is received in which you request my
opinion upon the following questions:

“Sec. 7614, G. C, provides that in city and village school dis-
tricts, the hoard of commissioners of the sinking fund of the city or
village may he the board of commissioners of the sinking fund of
the school district.

1. Have boards of education in city and village districts the
authority to designate the sinking fund commissioners of such cities
and villages to be the sinking fund commissioners of the respective
school districts?

2. Has the court of common pleas the authority to appoint such
city or village boards instead of five electors as provided in the same
section?

3. Tf no action has been taken to appoint either the city or
village board or a commission composed of five electors, shall the
city or village board act ex-officio and take charge of the sinking
funds of their respective schoot districts >’

In reply thereto I beg leave to submit the following opinion:

Section 7614 of the General Code reads in part as follows:

“The board of education of everv school district shall provide
a sinking fund for the extinguishment of all its bonded indebtedness,
which fund shall be managed and controlled by a board of commis-
sioners designated as the ‘hoard of commissioners of the sinking
fund of ............ ' (inserting the name of the district), which
shall be composed of five electors thereof, and be appointed by the
common pleas court of the county in which such district is chiefly
located, except that in city or village districts the board of commis-
sioners of the sinking fund of the city or village may be the board
of the school district; such commissioners, shall serve without compen-
sation and give such bond as the board of education requires and
approves.”

Under the gencral powers given by the school code to all boards of educa-
tion to make all necessary provisions for the welfare of the schools within
their jurisdiction., it might seem at first thought that it is within the power of
city and village boards of education to provide hy proper resolution that the
board of commissioners of the sinking fund of such city or village shall be the
board of commissioners of the sinking fund of the city or village school district,
but section 7614 of the General Code, quoted above, is a section applying to a
particular matter. viz., the matter of the appointment of a board of sinking fund
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conunissioners for the city or village district. The power of making the appoint-
ment is by this section conferred upon the court of common pleas of the county
in which the district is chiefly located, and the language thereof provides that
tne board of sinking fund commissioners for a city or village district “shall be
composed of five electors thereof and be appointed by the common pleas court
of the county in which such district is chiefly located, except that in city or
village districts the board of commissioners of the sinking fund of the city or
village may be the board of the school district.”

This language does not expressly confer upon the board of educatio any
power to appoint these commissioners of the sinking fund, but, on the other
hand, does expressly confer upon the common pleas court the power to appoint
five electors thereof “‘except that in city or village districts the board of the city
or village may be the board of the school district” That is, this language, as
it seems to me, confers the power upon the court of common pleas to appoint
either five electors of the district, or in lieu thereof the members of the board of
sinking fund trustees of the city or village in which the school district is chiefly
located.

I am of opinion therefore that hoards of education in city and village dis-
tricts do not have the authority in and by themselves to designate the sinking
fund trusteees or commissioners of such cities and villages to be the sinking fund
commissioners of the school district. 1f it is desired that the sinking fund
trustees of the city or village act as the sinking fund commissioners of the
school district a proper proceeding would be for the board of education to obtain
the consent of such city or village sinking fund trustees to act as the school
district sinking fuud commissioners, present such consent to the judge of the
court of common pleas in the county with a request to the judge by the board of
education to appoint such sinking fund trustees as the board of sinking fund
commissioners of the school district. The court could then make such appointment
and show the proceedings on the records of the court under the title of “In the
matter of the appointment of sinking fund commissioners of the ............. "
(inserting the name of the district). :

I am also of opinion that the court of common pleas might appoint the
city or village board of sinking fund trustees in lieu of five directors without
the consent of the board of education.

As to your third question I am of the opinion that the sinking fund trus-
tees of the city or village may not act ex-officio as the sinking fund commis-
sioners of the school district except through appointment by the court of com-
mon pleas. Yours very truly,

' U. G. DENMAN,
Attorney General.

“OTHER EXPENSES” AS USED IN SECTIONS 7827 AND 7828 G. C.
CONSTRUED.
July 19th, 1910.

Burcan of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Qhio.

GENTLEMEN : — Your letter of July 8th is received in which you request my

opinion upon the following statement of facts:

A teacher of Clermont county was tried for immoral conduct
under authority of sections 7827 and 7828 of the General Code by the
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county board of examiners of that county, and acquitted by a vote
of two to one.

What, if any, witness fees may be lawfully included in the “other
expenses” of the trial and certified to the county auditor by the board
to be paid out of the county treasury?

In reply thereto 1 beg leave to submit the following opinion: Sections 7827
and 7828 of the General Code read as follows:

Sec. 7827. “No certificate shall be issued to any person who is
less than eighteen years of age. If at any time the recipient of a cer-
tificate be found intemperate, immoral, incompetent or negligent, the
examiners, or any two of them, may revoke the certificate; but such
revocation shall not prevent a teacher from receiving pay for services
previously rendered. Before any hearing is had by a board of ex-
aminers on the question of the revocation of a teacher's certificate,
the charges against the teacher must be reduced to writing and placed
upon the records of the board. He shall he notified in writing as to
the nature of the charges and the time set for the hearing, such notice
to be served personally or at his residence;-and be entitled to produce
witnesses and defend himself. The examining board may send for
witnesses and examine them on oath or affirmation which may be ad-
ministered by any member of the board touching the matter under
investigation”.

Sec. 7828. “The fees and per diem of examiners for conducting
such investigation at three dollars a day each and other expenses of
such trial shall be certified to the county auditor by the clerk and pres-
ident of the examining board and be paid out of the county treasury
upon the order of the auditor”.

The above quoted provisions of -section 7828 of the General Code leave ft
in the discretion of the board of county examiners to fix what “other expenses
of such trial” shall be by them certified to the county auditor and paid out of
the county treasury, and I am of the opinion that such discretion, when reason-
ably exercised, cannot be controlled. It is clear, therefore, that such board by
virtue of these two sections might lawfully pay mileage and fees to witnesses
called by it, and it does not seem to me that the determination of the board to
pay reasonable mileage and fees to witnesses produced by the teacher in a case
like the one which is presented in your inquiry, where, upon a full hearing, the
teacher charged with immoral conduct was completely exonerated of such charges
by the board, would be an unreasonzble exercise of the discretion vested in it
in regard thereto by section 7828. Such a procedure on the part of the board
of county examiners would at least seem eminently just and in line with the
statutes of this state governing court costs, and making such costs follow the
judgment.

Yours very truly,
U. G. DENMAN,
Attorney General.
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MUNICIPAL CORPORATIONS-—MAY ENTER INTO CONTRACT FOR
WATER AND ELECTRIC LIGHTS, BUT MUST BE
COMPETITIVE BIDDING.

November 30th, 1910.

Bureau of Inspection and Supervision of Public Offices, Departinent of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — You have submitted to me for an opinion thereon inquiries
directed to you by the auditor of the city of Warren, as follows:

“Has a municipal corporation the right to contract with a private
corporation to furnish water for fire protection, etc., to said muni-
cipality, without inviting competitive bids by advertising?”

“Has a municipal corporation the right to contract with a private
corporation to furnish light for the streets, avenues, etc., within the
municipality, without inviting competitive bidding by advertising?”

These two questions may be considered together. The answer to both of
them is, in my opinion, in the negative. Section 3809 of the General Code, for-
merly a portion of Section 45 M. C, provides in effect that contracts of both
of these sorts, together with other contracts of a similar nature, may be author-
ized “for a period not exceeding ten vears, and the requirement of a certificate
that the necessary money is in the treasury, shall not apply to such contract
* x % While such contracts are,.by the provision above cited and quoted,
exempted from the requirement that the auditor shall issue a certificate that the
money is in the treasury, etc, there is no provision in the General Code ex-
empting them from any requirement that competitive bids be invited by ad-
vertising. The sole question is, therefore, as to whether these contracts are
such contracts as are required to be entered into after competitive bidding.

Section 4328 of the General Code, formerly a portion of section 143 M. C,
provides in part as follows:

“The director of public service may make any contract * * *
under the supervision of that department not involving more than five
hundred dollars. When an expenditure within the department, other
than the compensation of persons employed therein, exceeds five hun-
dred dollars, such expenditure shall first be authorized and directed by
ordinance of council. When so authorized and directed, the directors
* % * ghall make written contract with the lowest and best bidder
after advertisement * * *”

By section 4324 of the General Code it is provided that,

“The director of public service shall manage and supervise all
public works and undertakings of the citv except as otherwise pro-
vided by law * * *¥

It is not “otherwise provided by law” with respect to the management and
supervision of contracts with private corporations to furnish water and electric
current for the use of the city; and section 3809 above quoted, by necessary
inference, prohibits a city council from making such a contract itself.

- T am, therefore, clearly of the opinion that such contracts are “within the
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department of public service.” It follows, therefore, that they must be executed
in accordance with the provisions of sections 4328 et seq. of the General Code.
In so holding I have taken into consideration the fact that section 9324 of
the General Code, formerly section 3351 Revised Statutes, authorizes
“The municipal authority of any city or village * * * in
which a gas or water company is organized”
“contract with such company for lighting or supplying with water
the streets * * * and public places in such city or village * * *”

While this section confers power to contract with a water company, it does
not prescribe the manner in which such contract shall be entered into, and, in
my judgment, it must be read in connection with section 4328; nor does it pre-
scribe what shall be the “municipal authority”, and in this connection it must be
read together with section 4324 of the General Code.

There is no corresponding provision relating to electric lighting contracts.

From all the foregoing I am of the opinion that contracts between a mu-
nicipal corporation and a private corporation in furnishing water and electricity
for public uses to such municipal corporations, may not be entered into unless
competitive bids are solicited by advertising. T assume, of course, that all such
contracts would involve the expenditure of more than five hundred dollars.

Yours very truly,
U: G. DENMAN,
Attorney General.

MATTHEWS VS, DELAWARE —EFFECT OF ON SECTIONS 680la and
37182 REVISED STATUTES AND SECTION 1397, 13423 GENERAL
CODE.

November 30th, 1910.

Burean of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN ' — 1 beg to acknowledge receipt of your letter of October 28th,
in which you request me to supplement my opinion of June 24th, addressed to
your department relating to the effect of the decision of the supreme court in the
case of Matthews vs. Delaware by answering the following questions:

1. “Section 680la, R. S. (now section 12385, G. C.) provides
that the sheriff or other officer transporting a person to such work-
house shall have the following fees therefor: 6 cents per mile for
himself going and returning, 5 cents per mile for transporting each
convict and 5 cents per mile, going and coming, for the services of
each guard. to be paid in state cases out of the general revenue fund
of the county on the allowance of the county commissioners. May
the chief of police, if he transports a person to the workhouse,
legally receive this compensation?

2. “Section 1397 G. C. provides that sheriffs, deputy sheriffs,
constables and other police officers shall enforce the fish and game
laws and for this purpose they shall have the power conferred upon
the wardens and receive like fees for similar services. Section 1394
provides that wardens shall be entitled to receive the same fees as
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sheriffs are allowed for like services in crininal cases. May a chief
of police legally receive fees for these services, if rendered by him?
3. “Section 3718 R. S., provided that in certain prosecutions
named in the section jn pursuing or arresting any defendant and in
subpoenaing the witnesses, the jurisdiction or powers of the constable
or other court officer acting in such capacity in all such cases should
be the same as that of the sheriff of the county in criminal cases in
the common pleas court and that he should receive the same fees
therefor as are allowed said sheriffs. In the codification of this
section, that part of the section referring to the jurisdiction of
justices of the peace was made a part of Chapter 1, Title 2, and num-
bered as Section 13423. The balance of the section constitutes Chapter
3 of the same title and is numbered as sections 13432 to 13440, in-
clusive. Section 13436 provides that in pursuing or arresting a de-
fendant and in subpoenaing the witnesses in such prosecutions, the
constable, chief of police, marshal or other court officer shall have
like jurisdiction and power as the sheriff in criminal cases in the
common pleas court and he shall receive like fees therefor. It is
further provided by section 13439 that the fees in such cases shall
be paid oui of the county treasury on the warrant of the county
auditor. Having in view section 13432 G. C,, in what cases may the
chief of police charge and receive his fees upon the warrant of the
county auditor out of the county treasury under the last two sections
named? Does this provision of the General Code in any way affect
the law as laid down by the supreme court in the case of Matthews
vs. the City of Delaware, cited in your opinion above referred to?”

With respect to your first question I beg to refer you to the opinion of
June 24th above mentioned where it is pointed out that the two unreported cases
of Portsmeuth vs. Millstead and Matthews vs. Delaware are to be distinguished
on the following ground:

The former holds in effect that a city may not recover from a chief of
police fees collected by him in state cases and retained for his own use; the
latter decides that a chief of police who has collected the fees in state cases and
turned them into the city treasury may not recover them from the city treasury
Dbecause neither the chief himself nor the city are entitled to any such fees. I
also endeavored to point out in the opinion that the two cases were capable of
being reconciled on the express decision of the circuit court in the later case to
the effect that there is no authority for taxing costs in the name of the chief
of police in state cases. This is true as a general principle, subject, as I shall
hereinafter point out, to certain exceptions.

It is apparent from the statement of your first question that the fees of
the chief of police receivable under section 12385 of the General Code, are not
costs. These are fees payable out of the county treasury for a certain service
rendered the county. Under the decision of the supreme court in the Portsmouth
case these fees, if properly chargeable by the chief of police, would not be pay-
able into the county treasury. The Delaware case does not apply to such fees,
as they are not to be taxed as costs. In myv opinion the chief of police, if he
performs the services referred to in section 12383 of the General Code, is entitled
10 receive and retain for his own use the fees therein provided for.

Section 1397 of the General Code, cited in the statement of your second
question, provides as follows:

“Sheriffs, deputy sheriffs, constables and other police officers shall
enforce the laws for the protection, preservation and propagation of
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birds, fish and game, and for this purpose they shall have the power
conferred upon the wardens, and receive like fees for similar ser-
vices, ¥ *®

In my opinion a chiet of police is a “police officer” within the meaning of
section 1397, and if he personally performs services as game warden he is en-
titled to such compensation as may be provided by law. The fees of the wardens
are provided fcr by section 1394 of the General Code as follows:

‘¥ % % each warden shall be entitled to receive the same fees
as sheriffs are allowed for like services in criminal cases.”

Section 2845 of the General Code provides the schedule of the fees of the
sheriff in all cases.

The costs in such cases are not exactly defined, but by section 1404 of the
General Code they are required to be paid out of the county treasury in case
the defendant is acquitted or convicted in default of payment of fine and costs.
1t is elementary, however, that fecs of officers zerving process in a criminal case
are costs therein, and where the word “costs” in the statute providing for the
taxation of costs in a criminal case is not defined, its meaning will be presumed
to embrace such fees.

I am, therefore, of the opinion that a mavor exercising jurisdiction under
the fish and game laws may lawfully tax costs in the name of the chief of police
if the latter personaily renders the services exacted of a warden under said law.
Such a case is an exception to the general rule laid down in Matthews vs. Dela-
ware, but it forms no exception to the rule of Portsmouth vs. Millstead, and,
under favor of that case, the chief of police would be entitled to obtain such
fees for his own use.

Section 13432 cited by yvou in the statement of vour third question, provides
in part as follows:

“In prosecutions before a justice, police judge, or mayor, when
imprisonment is a part of the punishment, if a trial by jury is not
waived, the magistrate * * * ghail certify to the clerk of the
court of common pleas of the county that such prosecution is pending
hefore him."”

Section 13433 provides in effect that the clerk shall draw names for the
use of the magistrate in empaneling a jury.

Secction 13436, being under the same chapter with section 13432 and clearly
in pari materia therewith, provides in part that,

“ % % the constable, chief of police * * * or other court
officer, shal! have like jurisdiction and power as the sheriff in crim-
inal cases in the common pleas court, and he shall receive life fees
therefor.”

As pointed out by you, the chapter containing these sections, being Chapter
3 of Title 2, Part 3 of the General Code, was all originally a part of section
371Ra Revised Statutes, and the remainder of section 3718a is now found in
section 13423 of the General Code, which is a part of Chapter 1 of the same
title.

Said section 13423 provides in part as follows:

“Justices of the pcace, police judges and mavors of cities and
villages shall have jurisdiction, within their respective counties, in all
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cases of violation of any law relating to” (here follows a catalogue
of some thirteen separate classes of police regulations.)

Section 13422 in pari wmaleria with section 13423, provides in part that,

=

“A justice of the peace shall * * * have jurisdiction in criminal

cases throughout the county in which he is elected and where he re-

sides, * * * to cause a person, charged with the commission of a

felony or misdemeanor, to be arrested and brought before himself

¥ % * and * * * to inquire into the complaint, and either dis-

charge or recognize him to be and appear before the proper court at

the time named in such recognizance * * *”

All the sections above quoted must, in my judgment, be read in connection
with section 13511, being a part of Chapter 6 of the title above quoted, the head-
ing of which is “Arrest, Examination and Bail,” which said section provides in
part as follows:

“When the accused is brought before the magistrate and there
is no plea of guilty, he shall inquire into the complaint in the pres-
ence of such accused * * * If the offense charged is a misde-
meanor and the accused, in a writing subscribed by him and filed be-
fore or during the examination, waive a jury and submit to be tried
by the magistrate, he may render final judgment.”

Reading all these sections together, which is necessary in view of the fact
that they all relate to the same subject matter, it appears that the ordinary crim-
inal jurisdiction of a magistrate is to inquire into a complaint and to discharge
or bind over the defendant; and that the ‘magistrate has final jurisdiction to
hear and detérmine the case in two classes of cases only:

1. Those enumerated in section 13423.

2. When the accused in writing waives a trial by jury and sub-
mits to be tried by him, unless Chapter 3 of the title “Criminal Pro-
cedure” consisting of section 13432 above quoted and succeeding sec-
tions appears as a separate grant of jurisdiction to such magistrates.

In my opinion, this is not the case, and sections 13432 et seq. relate merely
to the prosecutions which a magistrate is authorized to hear and determine under
section 13423 of the General Code.

I base my opinion upon the following points:

1. Under section 13511 above quoted a magistrate has no general jurisdic-
tion to hear and determine a criminal case of any kind unless a jury be waived.
If section 13426 et seq. were intended to be of general operation, then they would
be inconsistent with section 13511, for they provide for a jury to be empaneled
by the magistrate himself. Such a construction of the several sections involved
is not to be favored, but all of them must be read together and reconciled if
possible.

2. As pointed out by vou, sections 13432 et seq. and section 13423 were all
originally a part of section 3718 of the General Code. For the reason above
suggested there is at least a doubt as to whether section 13432 should not be
held to relate to the cases mentioned in section 13423. That is to say, on the
face of the General Code an ambiguity appears. As I have previously held in
opinions to your department such an ambiguity may be resolved by reference
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to the pre-existing law. Such reference in this case establishes the fact above
referred to, viz.: that the two provisions were originally a part of the single
section.

3. The introductory clause of section 13432 is, “in prosecutions before jus-
tice, police judge or mayor” certain things shall be done. Standing by itself
this, in my opinion, refers to a matter which may be heard and determined;
that is to say, of which the magistrate has final jurisdiction.

4. None of the sections beginning with section 13432 in terms relate to the
jurisdiction of the magistrate, or to his power to sentence. They simply relate
to procedure which necessarily could only be had in a court having final juris-
diction. Such magistrates as are mentioned in the sections being of inferior
jurisdiction their jurisdiction in a specific instance will not be presumed or implied
by inference.

For all the foregoing reasons I am of the opinion that sections 13432 et seq.
of the General Code are to be read in connection with section 13423, and that
the original jurisdiction of a magistrate is still confined to the cases and to
certain other cases, such as fish and game cases.

Inasmuch as section 13436 which provides that the chief of police among
other officers may receive certain fees “in such prosecutions” is to be read in
connection with section 13432, I am of the opinion that it is only in the cases
last above mentioned that it applies. In such cases, however, I am of the opinion
that a chief of police is entitled to receive and retain fees earned by him.

Section 13439 of the General Code, in pari materia with section 13436 above
quoted, is almost identical in its provisions with section 1404 relating to fish
and game cases. The same conclusion based upon the same reasoning follows
with respect to such fish and game cases, and with respect to the cases mentioned
in section 13423 of the General Code. In other words, the chief of police is
entitled to fees earned by him in such cases, and the mayor has authority to
tax such fees. Such cases, together with the fish and game cases, constitute ex-
ceptions to the general rule laid down in Matthews vs. Delaware.

Yours very truly,
U. G. DENMAN,
Attorney General.

MUNICIPAL CORPORATIONS — STREETS —MAXNNER OF VACATING
IN 1895,
July 22nd, 1910.

Bureau of Inspection and Supervision of Public Offices, Departinent of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — You have submitted to this department for an opinion
thereon the following question:

“In 1898 an ordinance was passed by council for the vacation of
a certain street in the city of Newark. The ordinance of vacation
was published in a daily newspaper of general circulation in the city
for threce consecutive days.

Query: How often did an ordinance of such a nature have
to be published in 1R98 to comply with the provisions of law and
would a publication three days in succession be in compliance with
the law? State number of section and wording of same.
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2. In 1898 how many signatures did it require for the vacation
of a street and must the parties signing said petition own property
on street?”

The' statutes in force in 1898 respecting the vacation of streets by council
were sections 2652 to 2654 inclusive, Revised Statutes. The first section as
amended, 90 O, L. 330, provided that,

“The council of any city or village, on petition by any person
owning a lot in the corporation praying that a street or alley in the
immediate vicinity of such lot may be vacated * * * may upon
hearing and upon being satisfied that there is good cause for such
¥ * ¥ ygcation * * that it will not be detrimental to the general
interest, and that the same “should be made, declare by ordinance
such street or alley vacated * *”

Section 2653 provided that,

“No street or alley shall be vacated * * * unless notice of
the pendency and prayer of the petition be given by publishing the
same in some newspaper * ,* for six consecutive weeks pre-
ceding action on such petition * *; and action thereon shall take
place within three months after the completion of the notice”.

I understand your first question to refer not to the publication of this notice
of the pendency of the petition, but to the publication of the ordinance as such.
This opinion is, therefore, not to be construed as in any way applicable to such
preliminary publication. In answer to your first question I beg to call your at-
tention to the fact that the action of council under said section 2652 R. S., had
to be taken by ordinance. At that time section 1695 R. S., constituted the only
statutory provision regulating the publication of ordinances, which provided in
part as follows:

“Ordinances of a general nature, or providing for improvements
shall be published in some newspaper of general circulation in the cor-
poration, if a daily, twice * * before going into operation. No
ordinance shall take effect until the expiration of ten days after the
first publication of such notice”. -

The foregoing are the only statutes in force in the year 1898 applicable to
the publication of vacation ordinances.

It is clear, therefore, that a publication three days in succession while not
in strict compliance with the law — being excessive — would not invalidate the
proceeding. .

Answering your second question, it will he noted that the section requires
the signature of only one person to the petition and the property owned by the
signer need not abut directly on the street —it need only be in the “immediate
vicinity” thereof.

Yours very truly,
U. G. DENMAN,
Attorney General.
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FEES—JUSTICE OF THE PEACE AND CONSTABLE.
May not tax trial fee for preliminary hearing.
November 17th, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — I beg to acknowledge receipt of your letter of October 2lst,
in which you request my opinion as to the following question:

May a justice of the peace and a constable respectively tax a
fee of one dollar, the former for sitting in a trial and the latter
for attending a trial in criminal cases wherein the defendant is
bound over to the grand jury?

The section prescribing the fces of justices of the peace is section 1746,
General Code, which provides in part that,

“k ok * gustices of the peace for the services named, when
rendered may receive the following fees: * * ¥ ag sitting in
the trial of a case, civil or criminal, where a defense is interposed,
whether tried to a justice or to a jury, one dollar; * * *”

Section 3347, General Code, provides as to the fees of constables in part
as follows:

“IFor services rendered * * * constables shall be entitled to
receive the following fees: * * * each day’s attendance before a
justice of the peace on criminal trial, one dollar; * * *¥

Both these sections raise the question as to whether a preliminary examina-
tion by a justice of the peace with a view to determining whether or not a
prisoner shall be bound over to the grand jury is a “trial.”

In my opinion such a proceeding does not constitute a trial and such
fees are not chargeable either by the justice of the peace or by the constable.

Section 13511, General Code, regulates the procedure in such case and pro-
vides as follows:

“When the accused is brought before the magistrate and there
is no plea of guilty, he shall inquire into the complaint in the pres-
ence of such accused. If it appear that an offense has been com-
mitted and that there is a probable cause to believe the accused
guilty, he shall order him to enter into a recognizance * * * for
his appearance at the proper time and before the proper court;
otherwise he shall discharge him from custody. If the offense
charged is a misdemeanor and the accused, in a writing * * #
waive a jury and submit to be fried by the magistrate, he may ren-
der final judgment.”

As it is indicated from the use of the word “tried” in the last sentence
of the above quoted provision this section itself discloses the fact that a pre-
liminary+ examination is not regarded as a “trial.” No proceeding in any

20 A G
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court is properly termed a “trial” unless the court has final jurisdiction to hear
and determine the same.
Yours very truly,
U. G. DexMaN,
Attorney General.

BOARD OF REVIEW — COMPENSATION — COUNTY COMMISSIONERS
TO FIX FOR ONE SESSION.

June 10th, 1910.

Bureau of Inspection and Supervision of Public Offices, Departinent of Auditor
of State, Columbus, Ohio. ’

GENTLEMEN : — Your communication is received in which you submit the
following inquiry:

Section 5621 of the General Code requires the county commis-
sioners to fix the salary of the members of the board of review
within certain limitations therein prescribed.

Query: When the county commissioners have, in compliance
with this provision fixed the salaries of the members of the board,
for what period of time does the resolution fixing the compensa-
tion extend?

In reply I beg to say section 5621 of the General Code is as follows :

“The county commissioners shall fix the salary of members of
the board of review, which shall not be less than three dollars and
fifty cents per day for each day the board is in session, and not
to exceed two hundred and fifty dollars per month for the time
such board is in session. Such salary shall be payable monthly out
of the county treasury upon the order of such board and the war-
rant of the county auditor. The board shall meet in rooms pro-
vided by the county commissioners, and when in session, shall devote
their entire time to the duties of their office. No member thereof
shall be engaged in any other business or employment during the
period of time covered by the session of the board.”

It will be observed that this section requires the county commissioners to
fix a per diem compensation of not less than $3.50 per day for each day the board
is in session, and not to exceed $250.00 per month for the time such board is in
session. In other words, the compensation is fixed for the session.

I am, therefore, of the opinion that it is the duty of the county commis-
sioners to fix the compensation for each annual session of the board.

Yours very truly,
U. G. DENMAN,
Attorney General.
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COUNTY SALARY LAW NOT RETRO-ACTIVE.

June 9th, 1910.

Bureau of Inspection and Supervision of Public Offices, Departinent of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — Your communication is received in which you submit the
following inquiry:

“In the month of November, 1906, the Fee Commission com-
posed of the Auditor of State, Secretary of State and Attorney
General so construed sections 1069 and 1117 Revised Statutes as to
hold that the compensation accruing to the various county auditors
and county treasurers under said sections 1069 and 1117 Revised Stat-
utes for the six months’ periods beginning October 15, 1906 and
September 3, 1906, respectively, based upon the grand tax duplicate,
should be pro rated between said county auditors and county treas-
urers and the fee funds as provided by the County Salary Law
effective January lst, 1907, as the time served by said officers under
the fee system was to the time served under said salary law. Within
the past year the Common Pleas Court of Hamilton County has ren-
dered a decision in which it is held that the treasurer and auditor
were entitled to the fees accruing upon all taxes actually collected
prior to the first day of January, 1907, and that the fees upon taxes
collected after the first day of January should be accounted for to
their respective fee fund.

“We are advised that the Common Pleas Court of Darke County
has rendered a decision upon the same question to the effect that
auditors and treasurers are entitled to all of the fees accruing upon
collections of taxes at the December collection without regard as to
whether the same were collected before or after the first day of
January.

“Query: .What is the proper construction of said sections?”

In reply I beg to say that, in my judgment, the decision of the Hamilton
County court is correct and is the one that should be followed by your Bureau,
so long as the county auditors and treasurers were acting under the fee system
they were entitled to receive for personal benefit all of the fees provided in
sections 1069 and 1117 Revised Statutes. The County Officers’ Salary Law did
not go into operation until the first day of January, 1907, and could not be
retro-active. In other words, there were no fee funds and these officers were
not bound by the salary law until the first day of January, 1907, and they were
each and all personally entitled to all the fees provided by law up until that
time.

In answer to your inquiry as to whether or not settlements made in accord-
ance with the ruling of the Fee Commission are now subject to re-adjustment,
I am inclined to the view that in all cases where re-adjustments can be made
that the officers are entitled to receive compensation in accordance with the de-
cision of the Hamilton County case. I am not informed as to whether or not
funds are now available in the county treasuries from which payment could be
made to such officers as are entitled to receive additional compensation.

Very truly yours,
U. G. DENMAN,
Attorney General.
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QUADRENNIAL EQUALIZATION —CLERICAL ASSISTANTS.

County auditer may appoint necessary clerks for quadrennial county board of
equalization.

City board of review acting as quadrennial board of equalization may not
employ more thaw six clerks and siv messengers. '

November 18th, 1910.

DBureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — ] beg to acknowledge receipt of your letter of recent date
requesting my opinion upon the following: .

“May section 5378 General Code be construed in connection with
section 5581 General Code, so as to authorize the auditor to appoint
the necessary clerks for the quadrennial county board of equalization

_in the manuer in which he is required to do by the latter section?

“If clerks may not be legally appointed in this manner, may the
commissioners appoint clerks and assistants under the provisions of
section 2499 General Code, and assign them to perform services in
conitection with the quadrennial county board of equalization?

“If neither of these sections authorize the appointment of clerks
how may the clerks, which seem to be very essential, particularly in
the large counties, be legally employed?

“Old section 2813 Revised Statutes provided for appointments in
the larger counties but no such provision seems to be included in the
corresponding section of the General Code.

“May section 5579 General Code, in connection with section 5581
General Code, be construed to authorize the auditor or the City Board
of Review to employ clerks for the City Board of Review in addition
to the number authorized by section 5622 General Code, said additional
clerks to be used in connection with the equalization of real estate
required by the last sentence of section 5624°?”

Section 5579 General Code provides in part as follows:

“All powers and duties conferred by law upon county auditors
and county boards of equalization * * * relating to decennial and
other equalizations of real property, are hereby made applicable and
extended to the equalization of quadrennial appraisements of real
estate.”

Section 5581 General Code relates to the powers and duties of the county
auditor as a member of the annual county board of equalization, and it provides
in part as follows:

“The auditor shall appoint such messengers and clerks as the
board deem necessary, who shall receive not to exceed three dollars
per day * * * which shall be paid out of the county treasury.”

Section 2409 General Code referred to by you, provides as follows:

“If such board (of county commissioners) finds it necessary for
the clerk to devote his entire time to the discharge of the duties of
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such position, it may appoint a clerk in place of the county auditor
and such necessary assistants to such clerk as the hoard deems neces-
sary. Such clerk shall perform the duties required by lew aud by
the board.”

Section 5622 General Code provides in part as follows:

“The board of review may employ a chief clerk, and appoint
such other clerks, not exceeding six, and such messengers, not ex-
ceeding six, as it may deem necessary, and fix their compensation
* % % Such incidental expenses as the board deems necessary shall
be paid ¥ * *?

Section 5624 General Code provides in part as follows:

“Boards of review, within and for their respective municipali-
ties, shall have all the powers and perform all the duties provided by
law for all other municipal boards of equalization and revision *
* * At the conclusion of the quadrennial appraisement of real
property in such municipal corporation, the board of review therein
shall sit as a board for the equalization of the value of such real
property.”

In the first place I beg to state that, in my opinion, section 2409 General
Code does not authorize the appointment of a clerk and assistants for the quad-
rennial county board of equalization. Said section authorizes the appointment of
such a clerk and such assistants for the purpose of taking the place of the
county auditor as clerk of the board of commissioners and for no other purpose.
The power of the board of commissioners to prescribe the duties of the clerk,
as provided in section 2409, is, in my opinion, limited to matters of a clerical
nature in connection with the powers and duties of the county commissioners
as such.

The power of the county auditer under section 5381 might be considered to
be a power “conferred by law upon him,” relating to “an equalization of real
property” within the meaning of section 5579. Said section 5379 was section 10
of the act known as the “Quadrennial Appraisement Act,” 100 O. L. 81, and its
purpose was to provide for quadrennial appraisements of real estate and equal-
izations thereof, which purpose the general assembly sought to attain without
amending existing statutes except in so far as the same might be repugnant
with the provisions of the act (see first sentence of said section 10.) The lan-
guage of the above quoted provision of said section 10 indicates clearly that the
general assembly intended that the most ample machinery of equalization afforded
under any existing statutes should be cmployed in making the quadrennial equali-
zation. TFor this reason, therefore, 1 do not regard as significant the omission
from the catalogue of powers of the quadrennial county board as such, of sec-
tions 559 et seq. General Code, of the power to employ clerks.

[t will be borne in mind that said sections 5394 et sed., at the time of the
enactment of the quadrennial appraisement act, related to the decennial county
board of equalizaticn. Said decennial county board of equalization was never
formally abolished by the general assembly, but its abolition resulted merely by
force of the adoption of the enactment of said act of 1909. The verbal changes
in sections 5594 et seq., were made by the General Assembly, in adopting the
General Code, with a view to conforming the same to the intent expressed by
the enactinent of the quadrennial appraisement law.
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It will be observed that the powers and duties to be exercised in the
equalization of quadrennial appraisements of real estate are those not only re-
lating to decennial equalizations, but also those relating to “other equalizations”
of real property. It is, therefore, to be concluded from all the foregoing that
each of the boards and officers enumerated in section 5379 have all the power
with respect to the equalization of quadrennial appraisements that they have or
could have with respect to any other equalization. The county auditor’s authority
under section 5581 is limited to the appointment of such clerks as the annual
county board of eequalization shall deem necessary. However, this is equivalent
to a provision that the annual county board of equalization has the power to
determine the mnecessity of employing clerks to assist it in the performance of
its duties. This is one of the powers “conferred by law upon county * * *
boards of equalization” and by section 5579 “it is made applicable and extendéd
to the equalization of quadrennial appraisements of real estate.” Inasmuch as
the power exists it is, in ‘my opinion, to be exercised by the quadrennial county
board of equalization, for the reason above suggested in spite of .the omission of
a recital of such power from sections 5594 et seq.

It is, therefore, my opinion that the quadrennial county board of equaliza-
tion has the power to determine the necessity of appointing messengers and clerks
and that the county auditor has the power upon such determination to appoint
such messengers and clerks, and that such messengers and clerks so appointed
may be paid as provided in section 5581 General Code.

I have reached the foregoing conclusion conscious of the difficulty presented
therein, but relying upon -the principle that statutes providing machinery for
taxation and enacted for the purpose of securing efficient enforcement of the
laws pertaining thereto, are to be liberally construed to effect the object thereof.
If the general assembly had undertaken to amend the sections relating to the
decennial county board at the time it enacted the quadrennial appraisement law,
a different conclusion would have to be reached.

The above reasoning does not apply with equal force to the second question
suggested by you. The express provision of section 5622 above quoted seems to
me to preclude the construction that boards of review have the power to deter-
mine the number of clerks which will be necessary to assist them in the perform-
ance of their duties.

I am of the opinion. therefore. that boards of review have no power to
determine that more than six clerks and six messengers shall be necessary, and
that all the assistants and messengers employed-in the office of a board of review
must he appointed by the board and not by the county auditor.

Very truly vours,
W. H. MiLLeg,
Assistant Attorney General.

CHIEF OF POLICE—FEES IN STATE CASES.

As a general rule fees may not be taxed in the name of a chief of police in
state cases in the mayor’s court.

June 24th, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio. ’

GENTLEMEN : — I beg to acknowledge receipt of your letter of June 14th,
requesting my opinion upon the following question:
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“What, if any, are the legal fees of chief of police on warrant to
arrest in state cases in cities where there is no regular police court,
but such proceedings are held before the mayor? We are secking an
interpretation of the Supreme Court decisions in the cases of Mill-
stead vs. the City of Portsmouth, Ohio, and Matthews vs. the City of
Delaware.”

Unfortunately, neither of the decisions of the supreme court referred to
by you is reported, and we are left in the dark as to the exact reasons which
moved the court to these two decisions. Both .of these cases were heard by a
full bench of the supreme court, but the decision of affirmance in each case was
reached by the concurrence of three justices only. It is apparent, therefore, that
the supreme court has in reality not passed upon the exact question presented by
you, unless a categorical answer, either affirmative or negative, thereto was neces-
sary to a decision in one or both of the cases.

In order to compare the two decisions with a view to ascertaining their
effect, therefore, an analysis of the decisions of the circuit courts in each of these
two cases i3 necessary.

The first decision in point of time, and that which was first affirmed by the
supreme court, is that of the circuit court of Scioto County in the case of Ports-
mouth vs. Millstead and Baucus, which is reported in the 8 C. C, N. S, 114,

The other and later case, that of Matthews vs. Delaware, has not, so far
as I have been able to find, been reported, but I have before me the decision of
the majority of the circuit court of Delaware County concurred in by Taggart
and Shields, J. J., and the dissenting opinion of Donahue, J., as the same are set
forth in the printed briefs of counsel filed in the supreme court therein.

For the sake of ascertaining exactly what the courts have held in these
two cases, I deem it hest to quote extensively from these decisions. The opinion
of Jones, J., in the Portsmouth case contains inter alia the following language:

“% k% the action was brought (by the city of Portsmouth)
against Baucus for fees * * * drawn by him  as chief of police,
* * * the ordinance * * * provides a salary of $1,200 per an-
num in full yearly payment for services performed by him in his
‘official capacity as such chief and ex-official constable, and all the fees
heretofore pertaining to said office, i. e, that of city marshal, shall be
paid weekly into the city treasury.’

“The common pleas court sustained a demurrer to the amended
petition in each case.

“Counsel for the mayor (and chief) denies the power of the
general assembly to delegate to city councils the authority to legislate
upon subjects that are non-municipal; it is insisted that municipal cor-
porations may pass ordinances touching subjects only that are clearly
of local and municipal character, but that fees in state cases not being
of such character, the power of legislation and control thereof is re-
served in the state. * * *

“This * * * might well raise the gquaere whether such author-
ity and control over fees in state criminal cases can be delegated to
municipal councils. But whether it can be so delegated, it is not
necessary for us to decide.

“Assuming that such power of delegation does exist, then the
question arises whether it has been conferred?

“x % % Section 126 of the Municipal Code provides that,
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‘Council shall fix the salaries of all officers, clerks, employes
of the city government, except as otherwise provided in this act,
and, except as otherwise provided in this act, all fees pertaining
to any office shall be paid into the city treasury.

“When the legislature provided for all fees ‘pertaining to any
office’ shall be paid into the city treasury, did it intend more than the
fees pertaining to the office of the mayor (and chief) and such as
arose from duties purely municipal?”

“The city council, by the terms of its ordinance, resolved any
doubt in its favor by * * * providing that his salary should be in
full for all the services and duties performed by him in his official
capacity as mayor of the city, judge of the police court and ex-officio
justice of the peace, etc. * * *”

¥ % % Section 129 of the Code * * * clothes him with
municipal duties only; and it is fairly inferable that the legislature, in
revising the statutes giving him compensation, intended such compen-
sation for municipal duties solely.”

“The state fixes and controls the amount and character of fees in
state cases, and has delegated to municipal councils authority to fix
fees for violation of its municipal laws. The scheme of legislation
recognizes the distinction between the jurisdiction, powers and duties
of the mayor, and such as he exercises as an ex-officio justice of the
peace.” * * *

“It would seem, therefore, that sections 126, 128 and 129 of-the
Municipal Code, sought to deal only with municipal organizations,
municipal duties and municipal fees; and that ‘all fees pertaining to
any office’ * ¥ * refers to municipal fees or such that rnay be fixed
and controlled by municipal authority.”

“What has been said above applies to the case of the city against
James A. Baucus, as chief of police, except that the chief of police is
more strongly entrenched behind an ordinance which only required the
fees ‘pertaining to said office, i. e., that of city marshal’ to be paid into
the city treasury.” '

Although the reasoning of the learned judge is not entirely clear to me,
it has always heen my opinion, as it was that of my predecessor, that the court
meant to place its decision in the case unon the right of the chief of police, not
only to retain fees which had been paid to him, but also to have the marshal’s
fees for services of process, etc., taxed in his name as chief of police. The lan-
guage above quoted can support no other conclusion. T am informed that, acting
upon the advice of this department, following the unreported affirmance of this
decision by the supreme court, vour department has ruled uniformly throughout
the state that such fees should be taxed in the name of the chief of police and
that he would be entitled to receive and retain them when paid for his own use.

I have gone thus into detail in consideration of the Portsmouth case be-
cause of the reasoning of the circuit court of Delaware County in the Delaware
case, from which permit me to quote, again at some length:

“* * * The action in the court of Common Pleas was one 1n
which the defendant in error (the chief of police) sought to recover
from the citv of Delaware the sum of $541.61, the amount of fees
which he claims had been assessed and collected and turned into the
treasury of the city of Delaware, being costs which had been assessed



ATTORNEY GENERAL.

in cases of the State of Ohio against various defendants in the mayor's
court of the city of Delaware * * =7

“The plaintiff, as chief of police, seeks to recover from the city
certain fees which were taxed and collected in his name for the ser-
vice of processes and writs which were issued to him by the mayor in
the city of Delaware in what are known as state cases. From the
record we learn that these fees were collected from various parties,
and with the knowledge and acquiesence of the plaintiff, were turned
into the treasury of the city of Delaware. The question in the case
is:  ‘Can he now recover these fees?'”

“In the enactment of the Municipal Code in the year 1902, the
office of marshal in cities in the State of Ohio was abolished and in-
stead thereof the office of the chief of police was created. Instead
of being an office for a fixed term and elected by the people, it was
an office which was to be filled by appointment by the mayor.”

“¥ * * The chief of police in cities having a police court, by
the enactment of the legislature, were to receive like fees as constables
and sheriffs in the probate court and before justices of the peace.
The marshal of a village, in executing processes issued to him by the
mayor of the village, was likewise to receive the same fees as are
taxed for a constable executing process of a justice of the peace,
but there is no section of the statute which, in express terms, directs
the payment to a chief of police fees for the executing of any process
issued to him by the mayor of a city * * *”

“As the majority of this court view the case, there was no right
or authority for so taxing costs or collecting the same; and there was
no right or authority for the plaintiff, as chief of police, receiving the
same. But as these costs and fees are in the city treasury, the piain-
tiff must recover by the strength of his right to the same, rather than
by showing that the city of Delaware has no right to hold and retain
the same.”

“Our attention is called to the cases of the city of Portsmouth
against Millstead and Baucus, 8 C. C,, N. S. page 115. We think those
cases were properly determined but not decisive of this case. These
cases simply decide the question that the chief of police, having re-
ceived these fees or costs taxed and collected in his favor, the city
of Portsmouth can not recover the same from him. 1f the plaintiff
herein had collected these fees and the city of Delaware was seeking
to recover the same, we would be clearly of the opinion that no cause
of action existed in its favor, and that it would not recover the fees.
So, likewise, we are of the opinion that these costs, so collected and

in the treasury of the city of Delaware, whether there rightfully or .

wrongfully, give no right of action, to the plaintiff herein, even though
they were taxed as costs and paid by the several parties, for there is
no law or authority for so taxing and collecting the same from the
several parties from whom they were collected.”

“It will, perhaps, be urged that * * * processes issuing out of
the mayor’s court are to be directed to the chief of police or their
police officer, and that, when he is called on to perform these duties,
there is at least an implication that he should receive compensation
therefor. But it has been repeatedly held that, where services for
the benefit of the party are required by law and no provision for its
payment is made, it must be regarded as gratuitous and no claim for
compensation can be enforced.”

313
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The dissenting opinion of Donahue, J., is very interesting and able, but it
adds nothing to the reasonirg of the circuit court of Scioto county as em-
bodied in the opinion of Jones, J., above quoted.

For the sake of brevity I merely abstract the reasoning of Judge Donahue.
He urges that a schedule of fees is fixed for the service of process in civil
cases in state cases by constables; that the chief of police is ex-officio a canstable;
and that he must perform the duties of that officer when called upon by the mayor
in such cases; that, therefore, the whole scheme of legislation evidences a legis-
lative intent that the chief of police shall receive constable’s fees for perform—
ing constable’s services. In concluding his opinion he says,

“If it could be maintained that the salary of a chief of police
is intended as payment for all of these services, then there would
be some reason in the contention, but when the supreme court has
forever set at rest that the salary of a police officer, fixed by a
city council, means only his salary for his services to the city
* * * and is not intended to cover fees for civil cases or fees for
state cases, then it follows, unless fees are allowed as they are al-
lowed to constables, a chief of police receives no compensation
whatever therefor.

“lI am willing to concede that a literal interpretation of the
language might lead to such a conclusion, but I think that any such
literal interpretation * * * s not the interpretation that these

officers are entitled to have of the laws pertaining to that subjec
kM

Unfortunately for Judge Donahue’s reliance upon that court, the supreme
court, by its ultimate decision in the Delaware case, tended to disturb his con-
viction that it had previously “forever set at rest” the principal question mooted
therein.

It will be noted from the opinion of the majority of the Delaware circuit
court ‘that it distinguishes the Portsmouth case, and does not attempt to over-
rule it. But in so doing it will be observed the court was obliged to place the

. decision of the Scioto circuit court upon grounds totally different from those
actually stated by that court. The circuit court of Scioto county, in other words,
held that the chief of police was entitled to have fees taxed in his name, and
that the fees belong to him when collected. The Delaware circuit court, on
the other hand, holds that fees for service of process cannot be even taxed in
the name of the chief of police, and that neither the chief of police nor the
city treasurer is entitled to them; from which it follows, as a matter of course,
that neither of these parties can sue and recover such fees from other having
them in possession. Between these two views is a third, which, apparently, is
the only alternative which the circuit court of Scioto county had in mind, viz.,
that the fees may lawfully be taxed in the name of the chief of police, but that
when taxed and collected by him they must be paid into the city treasury under
section 126 Municipal Code. The supreme court, as above stated, has, without
report, affirmed both of these decisions; as pointed out by the Delaware circuit
court, it could have affirmed the decision of the Scioto court upon grounds.
other than those upon which that court based its decision, and entirely con-
sistent with the position later taken by the Delaware court.

I am mindful of the inconvenience which will result from a reversal, at
this time, of the previous ruling of your department. I am, nevertheless, of
the opinion that the better reasoning is embodied in the decision of the circuit
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court of Delaware county in the case of Matthews v. Delaware, which, succinctly
stated, is as follows:

The statutes provide for the taxing of fees in the name of the chief of
police in cities having a police court; they are absolutely silent as to the tax-
ation of fees or the right of the chief thereto in cities not having a police
‘court. Therefore, the mayor though he has power to direct the chief to serve:
process issued by him, has no power to tax any fees for such service as costs
against defendants or litigants in his court.

Not only am I satisfied that the better reasoning supports the view of
the Delaware circuit court, but I have reached the conclusion that that view
should be adopted for other reasons. :

In the first place, the decision of the Delaware circuit court is that last
affirmed by the supreme court, and even if the supreme court could be said to
have reversed itself thereby, the later decision, in point of time, would, on fa-
mitiar principles, control.

In the second place, the supreme court, in affirming the decision of the
Delaware case, must be deemed so to have decided upon one of two grounds,
viz,, either that the fees should not have been taxed at all, or that if taxed and
collected they should have been paid into the city treasury. But it had previously,
by its decision in the Portsmouth case, held that the city treasury was not
entitled to such fees. By taking the first of the two possible alternative views
above stated, then the two decisions of the supreme court may be reconciled
just as is pointed out by the circuit court of Delaware county in distinguishing
the Portsmouth case.

I, therefore, advise your Bureau, in the future to hold that where fees
have been taxed and collected in the name of the chief of police in cities not
having a police court, such fees should be-charged against the authority having
them in possession, whether the same be the mayor or the city treasurer, and
in favor of the persons or public agencies from whom such costs have beem
collected.

Very truly yours,
U. G. DENMAN,
Attorney General..

COUNTY COMMISSIONERS — BRIDGE CONTRACT —MANNER OF
PUBLISHING NOTICES TO CONTRACTORS—FULLY DISCUSSED.

November 29th, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — I beg to acknowledge receipt of your letter of November
12th, in which you request my opinion as to whether the publication of notices
to contractors given by county commissioners in inviting competitive bhids for
the erection of a bridge or bridge sub-structures is governed by section 2352
of the General Code, or hy section (252 of the General Code, or by both
sections.

Section 6252 of the General Code is included with a number of other
general sections in the chapter on “Legal Advertising,” being Chapter 18 of
Title 2, Part 1, which title is denominated “Police Regulations.” This chapter
consists of some seven sections, five of which relate to the charges which
may lawfully be exacted by newspapers in publishing legal notices and advertise~
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ments, and to the form in which such notice shall be published. Sections 6252
and 6253, however, relate to the manner or extent of giving certain notices re-
quired by law to be given, thus section 6252 provides that,

“A proclamation for an election, an order fixing the times of
holding court, notice of the rates of taxation, bridge and pike no-
tices, notice to contractors, and such other advertisement of general
interest to the taxpayers as the auditor, treasurer probate judge or
commissioners may deem proper, shall be published in two news-
papers of opposite politics at the county seat, if there be such news-
papers published thereat. * * *¥

This section is clearly general in its nature. In other instances [ have
held that its effect is cumulative, so that of another statute requires publication
of one of the notices enumerated in this section to be made in one newspaper
only, this section supplements such other section by requiring publication to be
made in two newspapers.

Upon careful examination of this section, however, it is clear to me that
the general assembly did not intend its effect to be more than cumulative. It
is not intended to make this section amendatory, or to effect through its agency
a repeal of any other section relating to specific subject matter included within its
general scope, This is clear because the publication required by section 6252 is
not exactly defined. The requirement is merely that it be made “in two nws-
papers of opposite politics published at the county seat.”” The time of publica-
tion or the number of insertions to be made are not prescribed by this section.

The other section referred to by you, section 2352 of the General Code, is
a part of what is known as the public buildings act. It provides in part as
follows:

“When plans * * * gpecifications and estimates are so made

and approved, the county commissioners shall give public notice in

two of the principal papers in the county having the largest circu-

lation therein, of the time when and the place where sealed pro-

posals will be received for performing the labor and furnishing the
materials necessary to the erection of such * * * bridge or bridge
sub-structure, ¥ * * and a contract based on such proposals will be
awarded. If there is only one paper published in the county it shall’

be published in such paper. The notice shall be published weekly

for four consecutive weeks next preceding the date named for mak-

ing the contract * * *”

This section, as may bhe seen at a giance, is specific and particular. It re-
lates to one notice and one only instead of being a general provision relating
to all notices. If it were possible to superimpose, so to speak, section 6252 upon
section 2352, and make the provisions of the two sections cumulative, that, in
my judgment, should be done. However, I am of the opinion that it is im-
possible to reconcile the two sections, and that section 2352 governs. I have
teached this conclusion because I am of the opinion that it is not the intention
of section 6252 that publication of a given notice be made in more than two
newspapers, and in referring to its provisions as cumulative, I desire that I not
be understood as holding that the publication of two newspapers required by
section 6252 may be made in addition to some publication authorized or re-
quired by some other section. So also the plain requirement of section 2352
of the General Code is that the publication therein authorized shall be made in
two newspapers and in two only. It is impossible, therefore, to get from the
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two sections read together a meaning that will authorize publication in more
than two newspapers.

The two newspapers described in section 0252 are not the two news-
papers described in section 2352, although by accident or coincidence they may
be the same in a given instance. The essential characteristic of the newspapers
described in section 6252 is that they be of opposite politics and published at
the county seat; that of the newspapers described in section 2352 is that they be
the two having the largest circulation in the county and published therein.

I am of the opinion that section 2352 does not confer any discretion upon
the county commissioners, but that they must ascertain what two newspapers
published in the -county have, in point of fact, the largest circulation in the
county, and that having ascertained this fact they must act in accordance
therewith. The object of the section is to have the notice inserted in the two
newspapers which have the largest circulation regardless of politics and regard-
less of whether or not they are published at the county seat,

From all the foregoing I am of the opinion that section 23532, the par-.
ticular section, governs the publication of notice to contractors inviting bids
for the construction of county bridges to the exclusion of section 5262 of the
General Code, the general section applying in part to the same subject matter.
I have not ascertained which of these two sections was last enacted, inasmuch
as the rule of statutory construction is that a general statute inconsistent with a
prior particular statute is not deemed to effect an implied repeal of such par-
ticular statute. So that even though section 6252 of the General Code, in its
original form, had been enacted after section 2352 of the General Code, in its
original form, no implied repeal of the latter would have been effected thereby.

I am, therefore, of the opinion that in giving notice to contractors for
the construction of a county bridge, the county commissioners are required to
advertise in the two newspapers published in the county which have the largest
circulation therein, regardless of the politics of such newspapers, and regardless
also of whether or not they are published at the county seat.

Yours very truly,
U. G. DenMman,
Attorney General.

SEARCH AND SEIZURE LAW — EMPLOYMENT OF SECRET SERVICE
OFFICER.

Secret service officer employed under section 19 of the Search and Seizure
Law, section 6139 of the General Code must be within department of safety;
mayor may not pay such officer personally and himself be recompensed out of
municipal treasury.

Supplementary to opinion February 23rd.

March 2nd, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — You have again submitted to me the letter of Hon. Charles
F. Leeper, mayor of Marietta, concerning which T recently wrote an opinion to
you with the additional information not disclosed by said letter to the effect
that the secret service officer concerned in the inquiry is one emploved under
favor of section 19 of the so-called Search and Seizure Law, section 4364-30zf
Revised Statutes, section 6139 General Code.
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You desire to be advised as to whether the provisions of this section create
an exception to the general rule laid down in the previous opinion and particularly
as to whether said section authorizes the method of payment which the mayor
«desires to carry into effect. Section 6139 General Code provides in part that,

“x % % council may use any part of the funds, collected for
the violation of the local option law, for hiring detectives or secret
service officers to secure the enforcement of such law, and may appro-
priate not more than one hundred dollars annually from the general
revenue fund for enforcing the local option law when there are no
funds available from such fines so collected.”

In enacting this section the general assembly has not seen fit expressly to
-amend any of the provisions of the Municipal Code. An implied amendment
-can not be construed unless there is an irreconcilable inconsistency between the
Jater and the earlier provision, or unless one provision has reference to a special
subject matter and the legislative intention to create an exception to the general
Tlaw is clearly ascertained.

There is certainly no inconsistency between the act now under consideration
-and the provisions of the Municipal Code. The Search and Seizure Law is a
special provision and, as far as it goes, it will on this account take precedence
over the provisions of the Municipal Code. However, it is my opinion that the
above quoted section does not authorize council to employ the secret service officer
nor to delegate the employment of such secret service officer to any other mu-
‘nicipal officer or department. Examining its language closely it will be noted
that the only subject matter which it purports to regulate is that of the man-
agement and expenditure of certain funds. Council has general power over the
expenditure of funds in the city treasury. Here is a fund, however, arising from
a peculiar source, and here is an object somewhat outside of the ordinary objects
for which the municipality must provide financially. The section then authorizes
council to appropriate such fund, or in the absence thereof, to appropriate from
the general revenue fund a certain sum which is to be expended for a certain
purpose. There is no provision regarding the manner of such expenditure; there
is no direct authority to council to make the employment in question. I am
accordingly of the opinion that it was not the intention of the general assembly
‘that the detective or secret service officer should be employed under favor of
section 19 of the Search and Seizure Act, in any manner other than that pre-
scribed by the civil service statutes.

In the same connection permit me again to remark that in any event the
mayor may not employ any person in the public service in his private capacity, and
in turn be himself recompensed by the city in his official capacity. This would
wviolate cardinal principles of public policy as well as express provisions of law.

Yours very truly,
U.'G. DeENMAN,
Attorney General.
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MUNICIPAL CORPORATIONS —OFFICERS INTERESTED IN
CONTRACTS.

Superintendent of municipal water tworks plant is not an officer of the
snunicipality within the meaning of section 6976 R. S.

Officer or employe of cily may in his private capacity sell supplies and
material to person doing contract work for the city unless he has an actual
interest in said contract. .

January 4th, 1910,

Bureau of Inspection and Supercision of Public Offices, Department of Auditor
of State, Columbus, Olio.

GENTLEMEN : — You have submitted to this department for an opinion there-
on the following questions:

1. Is the superintendent of a waterworks plant owned and
operated by a city an officer or employe of said city within the
meaning of section 6976 R. S.; the same question is presented regard-
ing the clerk or secretary of the board of public service.

2. Is it legal for an officer or employe of a city who is also
engaged in private business to sell, in his private capacity, supplies
and material to a firm or individual doing contract work for the
city?

Replying to your first question I beg to state that section 6976 R. S., pro-
vides as follows:

“An officer or member of the council of any municipal corpora-
tion * * * who is interested directly or indirectly in the profits of
any contract * * * for the corporation * * * during the term
for which he was clected or appointed or for one year thereafter
shall be fined * * *”

As indicated in your question this section distinguishes between officers and
employes, and its penal provisions do not apply to, nor does it in its civil aspect
affect municipal employes. The distinction thus drawn in the section under con-
sideration is one which is fundamental in the law of public officers.

“A public office differs in material particulars from a public
emplovment, for as was said by Chief Justice Marshal, ‘although an
office is an employment, it does not follow that every employment is
an office. A man may certainly be employed under a contract, ex-
press or implied, to perform service without becoming an officer’.”
(U. S. v. Maurice, 2 Brock 95).

“‘“We apprehend that the term ‘office, said the judges of the
supreme court of Maine, implies a delegation of a portion of the
sovereign power to, and the pessession of it by, the person filling
the office; * * * the power thus delegated and may be a portion
helonging sometimes to one of the threc-great departments and
sometimes to anotherffi still it is a legal power which may be right-
fully exercised, and in its effect it will bind the rights of others,
and be subject to revision and correction only according to the stand-
ing laws of the state. An employment merely has none of these
distinguishing features. A public agent acts only on behalf of his
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principal, the public, whose sanction is generally considered as neces-
sary to give the acts performed the authority and power of a public
act or law * *7”

“The most important characteristic which distinguishes an office
from an employment or contract is that the creation and conferring
of an officc involves a delegation to the individual of some of the
sovereign functions of government, to be exercised by him for the
benefit of the public: — that some portion of the sovereignty * * *
attackes for the time being, to be exercised for the public benefit.
Unless the powers conferred are of this nature, the individual is not
a public officer.”

Mechem on Public Officers, sections 2 and 4.

This test,—the delegation of sovereigh power and the independence of
superior authority in the excrcise of such power —is now universally recognized
as the ultimate cnie in the determination of questions of this sort. In applying
it to the inquiry presented by you, consideration of the statutes relating to the
department of public service, and particularly to the positions enumerated in your
question becomes necessary.

Section 138 M. C., prior to its amendment by the Paine law provides in
part that,

“In every city there shall be a department of public service
which shall be administered by three or five directors * *”

Section 139 M. C., formerly provided that,

“The directors of public service shall be the chief administrative
authority of the city, and shall manage and supervise all public works
and all public institutions, except where otherwise provided in this
act.”

Section 141 provided that,

“The directors of public service shall have the managemeni of
all municipal water * * plants.”

Original section 142 of the code from which I shall not quote, regulated
the procedure of the board of public service in letting contracts, and its provi-
sions were specifically made applicable to “any expenditure within said depart~
ment.” '

Section 144 relating to similar matters provided in part that,

“No liability shall be created against the city as to any matters
under the supervision of said departments except by its (the board of
public service's) express authority.”

That section also provided that,

“The directors of public service shall keep a record of their
proceedings, a copy of which, certified by the clerk of the department,
shall be competent evidence in all courts.”

This last provision seems to recognize the existence of the position of clerk:
of the department, but it is to be noted that it does not in terms. create such a
position.
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Section 145 M. C, before its amendment was directly applicable to the
question at hand. It provided as follows:

“The directors of public service may employ such superintend-
ents, inspectors, engineers, harbor masters, clerks, laborers, and other
persons, as may be necessary for the execution of the powers and
duties of this department, and may establish such sub-departments for
the administration of affairs under said directors as may be deemed
proper. The compensation and bonds of all persons appointed or
employed by the department of public service shall be fixed by said
directors, and no person shall be removed except for cause satisfactory
to said directors, or a majority of them.”

The foregoing are all the provisions in the code relating to the department
of public service and the management of the city water-works. It will clearly
appear therefrom that the only officers concerned with the management of city
water-works are the directors ot public service. The acts of all superintendents,
clerks, secretaries, etc., in that department are, in law, the acts of the board.

Accordingly T am of the opinion that the superintendent of a city water-
works is not an officer within the meaning of section 6976 R. S., nor is the
clerk or secretary of the board of public service an officer within the meaning
of said section.

Your second question involves a consideration not only of section 6976,
but also of other sections of the statute and the Municipal Code, viz., section
6069 R. S, sections 45, 120, 144 M. C. 1 shall not encumber this letter with a
full quotation of said sections. Suffice it to say that all of them prohibit various
officers and employves of municipal corporations from being interested directly or
indirectly i any contract with the municipality. Different qualifications and
limitations are imposed in different sections regarding the contracts in which it
is unlawful to have an interest, but in all of the sections the nature and extent of
the interest prohibited is substantially the same. It is upon the meaning of this
word as qualified by the phrase “direct or indirect” that an answer to your question
depends.

The kinds of classes of “interests” are to be distinguished, viz., interest in
law and interest in fact. .\n interest in law may be said to be one arising out
of a legal relation existing between the contractor and the officer, unless the con-
tractor is the officer himself, in which case, of course, the question as to the
existence of an “interest” does not arise. Instances of such relations constitut-
ing interest in law are, stockholder of a contracting corporation, (Grand Island
Gas Co. v. West, 28 Neb. 832: Winans v. Crane, 36 N. J. L. 394; Milford v.
Water Co. 124 Pa. St. Co. Ct. 1; Terry v. Gleason, 21 Misc. 368; Foster v. Cape
May, 60 N. J. L.. 7R). officers of such corporation (Bellaire Goblet Co. v. Find-
lay, 5 C. C. 418), member of a partnership with which the municipality has con-
tracted (McTlhenney v. Superior. 32 Nebh. T44).

But a general partnership relation between the officer and contractor does
not amount to an interest where the contractor undertakes the work in his indi-
vidual capacity disassociated from the partnership (Mooreland v. Passaic, 63 N.
J. L. 20R),  An interest in fact is one which does not arise ipso facto out of the
existence of any relation hetween the officer and the contractor, but which is
made to appear by competent evidence. Thus an officer may have no fixed con-
nection with the contractor, but it may appear that nevertheless he had an interest
in the contract: in such a case it would be ngcessary to show that he actually
profited in a liberal sense or cxpected to -profit from the contract. Further to

21 A 6.
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illustrate the distinction, it may be said that the existence of any one of the
ordinary domestic relations between the officer and contractor does not per se
constitute an interest in law. Thus the relation of husband and wife, or con-
nection by consanguinity or affinity is insufficient. (Carson v. Lebanon 153 Ind.
567). So also with regard to the relations of master and servant, principal and
agent, employer and employe, etc. (State ex rel v. Rickards, 28 L. R. A. 298).
In such cases, however, courts will scrutinize the circumstances with great care.
Their attitude being apparently that while the admitted facts do not raise any
presumption, still they afford a reasonable infcrence of the existence of an in-
terest in fact. It will be necessary to prove something more than that the rela-
tion existed in order to establish a violation of the common law or of a statute
similar to those under consideration. )

Applying the foregoing authorities and principles to the case presented by
you, it appears that the relation of the parties do not establish an interest in
law. At the most they create a slight inference as to the existence of an interest
in fact. Such an interest in fact would, however, not be established without addi-
tional facts, such as that the firm actually contracting had simply a colorable
existence, or that such firm had secured the coutract with the city upon the
promise that it should purchase all its supplies from the officer in its private
capacity or, that the officer had direct charge and control of the contract on be-
half of the city with power to condemn material, change specifications, etc.

I conclude, therefore not that it is legal in all cases for an officer or employe
of the city engaged in private business to sell supplies or materials in his private
capacity to a firm or individual doing contract work for the city, but that such
a state of facts does not of itself embody an illegal act; other circumstances
must exist in order to constitute a violation of law.

Yours very truly,
U. G. DeEnMAN,
Attorney General,

MEMBER OF BOARD OF CIVIL SERVICE COMMISSIONERS MAY NOT
ACT AS CLERK OF SATD BOARD AND RECEIVE SALARY THEREFOR.

March 29th, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — Replying to your letter of March 2ith, enclosing that of
Mr. W. C. Christian addressed to your department in which he requests a ruling
as to whether a member of the board of civil service commissioners may act as
clerk of said board and receive salary for serving in such capacity, I beg to state
that, in my opinion, this may not lawfully be done.

" Section 4478 General Code, being section 157 of the Paine Law, so-called,
99 O. L. 565, provides that,

“They (the members of the civil service commission) shall hold
no other positions in the public service, excepting in .the schools and
libraries.” : o

Standing alone, this provision would prohibit a member of the board from
acting as clerk. However, there isca general principle of public potrcy that, unless
specifically authorized by law, a member of an administrative board may not be
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* appointed by it to a salaried position under its authority. This principle serves
to strengthen the conclusion deducible from the express language of the statute.

Yours very truly,

U. G. DexMAN,
Attorney General.

PROBATE JUDGE — ALLOWANCE FOR SERVICES IN CRIMINAL
CASES.

Probate judge not entitled to allowance for services in criminal cases under
section 13460 General Code.
March 17th, 1910.

Bureau of Inspection and Supervision of Public Offices, Departmnent of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — [ beg to acknowledge receipt of your letter of February 22nd,
enclosing a communication addressed to you by Hon. Chas. F. Schaber, Probate
Judge, Crawford County, in which he points out the fact that the words, “the
probate judge shall be paid for services in criminal cases such sum as the county
commissioners shall allow” as embodied in former section 6470 Revised Statutes,
.now section 13460 General Code, retained therein by the special committee of
the general assembly after the same had been left out by the codifying com-
mission. It is suggested that this action is significant as evincing a legislative
interpretation of the effect of the county officers’ salary law different from that
reached by this department in an opinion under date of July 15th, 1907, Annual
Report, page 254.

Judge Schaber also calls attention to section 548 of the Revised Statutes,
present section 1604 General Code, which provides that,

“The costs in criminal proceedings taxed and adjudged in favor
of the state shall, when collected by the probate judge, be paid into
the county treasury * * *”

So far as the provisions of section 1604 General Code are concerned, the
same are not in any way inconsistent with the ruling heretofore made by this
department. The requirement that moneys be paid into the county treasury does
not conflict with the one that the same moneys be paid into a specific fund in
said treasury.

The corrections of the committee of fourteen do not, in my judgment, have
any weight. They simply leave the law at is was before. Even had the com-
mittee recommended these corrections with a view to changing the law their
adoption by the general assembly could not have this effect. It is an elementary
principle of statutory construction that the revision and consolidation of the
statute laws of a commonwealth so as to construct a code is not regarded as
original legislation. To ascertain the meaning of ambiguous phrases therein,
resort must be had to the original acts.

Lewis’ Sutherland Statutorv Construction, sections 430-451.
It must be conceded that with the countv salary law and the provision now
under discussion, both included in the code, there is an ambiguity which must
be explained by reference to the former acts. Upon a review of the former
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opinion I am inclined to adhere to it. Accordingly, I am of the opinion that -
the probate judge is not entitled to any allowance for services in criminal cases.
Very truly yours,
U. G. DenMaN,
Attorney General.

CLERK OF COUNCIL — ASSISTANTS —IMPROVEMENT NOTICES.

When council provides assistants to city clerk for purpose of serving tm-
provement notices, other persons may not be paid from city treasury for perform-
ing such services.

September 22nd, 1910.

Bureau of Iu..vpe.rfion and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — You have submitted to this department for an opinion thereon
an ordinance of the council of the city of Toledo passed March 19, 1906, Vol.
13, page 164, authorizing and directing the clerk of council to employ two ad-
ditional clerks, and making it the duty of such additional clerks to serve im-
provement notices and prepare necessary descriptions for the use of the assessing
committees. In connection with this ordinance you inform me that much of the
work thus specifically imposed upon the officers and employes thus created and
provided for has heen done by otter parties who have been paid for doing it.
The question is thus raised as to the legality of such payments, from the public
treasury.

It was perfectly competent for council, under section 118 M. C. to provide
for assistants to the clerk, and it was proper and legal for such assistants under
section 52 M. C. to serve the notices. As to the doing of the clerical work, this,
of course, could be delegated by council to these two assistants. Some question
might be raised as to the legality of the provision authorizing the clerk of council
to employ these additional clerks inasmuch as section 118 M. C,, provides that
“the members of council shall * * elect * * such other employes of council
as may be necessary and shall fix their duties, bonds and compensation”.

The action of council is at least subject to criticism in this respect. Having
directed the employment of the clerks, however, and having prescribed their
duties it is clear that neither the said clerks nor the clerk of council himself has
anyv authority to delegate the duties of such special clerks to any other assistants
or clerks without further action by council. If, therefore, as you state, the im-
provement notices have since the enactment of this ordinance been served by
various individuals and such individuals have been paid upon the voucher of
the clerk for such services then, in my judgment, such payments were illegal and
the clerk together with the recipients of such illegal payments may be held ac-
countable therefor,

Yours very truly,
U. G. DeNMAN,
Attorney General.
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PROSECUTING ATTORNEY — ALLOWANCE OF SALARY BY COURT.

The common pleas court may make allowance to prosecuting attorsey under
section 2923 General Code for services rendered under section 2921, salary low
tn section 3003 nof in conflict.

May 11th, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — Your communication is received in which you submit the
following inquiry:

Section 2923, General Code, provides that the court shall ailow
the prosecuting attorney reasonable compensation for his services and
proper expenses incurred for all services rendered under the provision
of section 2921, General Code.

Section 8003, General Code, fixes the salary of prosecuting attor-
neys and contains this provision:

“Such salary shall be paid in equal monthly instaliments,
from the general fund, and shall be in full payment of all ser-
vices required by law to be rendered in an official capacity in
behalf of the county or its officers, whether in criminal or civil
matters.”

Query: May an allowance be legally made by the court to the
prosecuting attorney under section 2923, General Code, above cited, for
services rendered in accordance with the provisions of section 2921,
General Code, or does the salary provided in section 3003, General
Code, cover such services?

In reply I beg to say this department has heretofore advised your bureau
that the salary provided in the Conroy law, now section 3003, General Code, covers
all the services to be rendered by the prosecuting attorney in his official capacity
and that a prosecuting attorney is not authorized to receive any additional com-
pensation for services rendered under section 1277, Revised Statutes. This opinion
was rendered, however, before the adoption of the General Code. The section
authorizing the court to allow the prosecuting attorney reasonable compensation
for his services and proper expenses incurred for all services rendered under
the provisions of section 1277, Revised Statutes, has been re-enacted in the Gen-
eral Code and is now section 2921 thereof. The result is that the General .Code
now contains both provisions, i. e, a salary to be paid monthly based upon the
population of the county, which salary “shall be in full for all services required
by law to be rendered in an official capacity” (section 3003), and a compensation
to be allowed by the court for services rendered under the provisions of section
2921, General Code, (section 2923). Both of these sections were re-enacted by
the legislature at the same time, therefore the rule of priority, upon which the
former opinion was based, cannot apply; they are both in the Code and are to
be given equal effect so far as time is concerned. Section 3003 provides a fixed
salary and forbids, generally, a prosecuting attorney from receiving any other
compensation, while section 2923 relates to a specific service and expressly author-
izes the court to allow compensation therefor. That is, the legislature, by the
enactment of Section 2923, General Code, has taken the particular service, therein
mentioned, out of the general provision contained in section 3003, General Code,
and provided an additional compensation for the performance of such service.
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1 am, therefore, of the opinion that a court may legally make an allowance
to a prosecuting. attorney for services rendered under Section 2921, General
Code. It is my judgment, however, that the incorporation of section 2923 into
the General Code was an oversight on the part of the General Assembly; cer-
tainly the legislature did not intend, by the adoption of the Code,. to depart
from the policy now generally established of paying fixed salaries to county
officers, which salaries are to cover all official service.
Yours very truly, ‘
""" U."G. DenMAN,
" Attorney General.

TAXATION — QUADRENNIAL EQUALIZATION — COMPENSATION OF
QUADRENNIAL ASSESSOR.

Complaints against valuations fixed by quadrennial board of equalization
may be filed on or before the fifteenth dav of April next following the comple-
tion of its work.

Quadrennial assessor may be paid for work actually done by him prior to
receipt of papers from county auditor.

August 3rd, 1910.

Bureau of Inspection and Supervision of Public Offices, Departinent of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — I beg to acknowledge receipt of your letter of July 26th,
submitting for my opinion thereon the {following questions:

“Sec. 5596 provides that complaints against any valuation may
be filed with the auditor of the county on or before the 15th day
of April next following the completion of the work of the quad-
rennial county board of equalization. The last sentence of said
section provides that such complaints shall be filed on or before the
15th day of May next following. Sec. 5600 referring to the same
matter, provides that complaints may be filed with the county auditor
and if such complaint has been filed on or before April 15 there-
after against any valuation of a quadrennial board, he shall notify
the members of the board to meet and sit as a board of revision.
Under these apparently conflicting provisions, what is the latest
date for the filing of complaints against the valuation of real
estate?

If a real estate assessor, being notified by the county auditor
to report at his office to receive the necessary books, plats and lists
of property owners on January 6, failed to report and receive such
supplies until January 27th, may he upon the completion of the
work of assessing the real estate legally receive compensation for
the time between January 6 and January 27th under the claim that
he was performing services as assessor during that.time?”

As you suggest, section 5596 contains two absolutely repugnant provisions.
It is therefore ambiguous on its face. It purports to be a revision and codifi-
cation of 2818a R. S. It is an established principal of statutory construction that
ambiguous provisions of a code enacted for the purpose of revision may be
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construed by reference to pre-existing law. Section 2813a R. S. is in part as
follows:

&

® % the auditor shall immediately thereafter, give ten
days' public notice by advertisement in one or more newspapers,
that the equalization has been completed, and that complaints against
any valuation may be filed with the auditor of the county on or
before the fifteenth day of April next following and will be heard
by the board of revision, stating in the notice the time and place
of the meeting of said hoard, except that in cities of the first and
second class such complaints shall be filed on or before the fifteenth
day of May next’ following.

st

It is obvious, upon comparison of this section with section 3396 General
Code, that the last sentence of 1346 crept into the Code by mistake and should
have heen left out entirely. In the old law it was an exception applicable to
certain localities only and was unconstitutional. It is my opinion, therefore,
that complaints to be heard by the hoard of revision against valuations fxed or
confirmed by thie board of equalization must he filed on or before the 15th day
of April next following the completion of the work of equalization.

Answering vour second question, 1 beg to state that under section 3367,
General Code, assessors of real estate are required to file bonds with the county
auditor within ten days after receiving notice from the auditor so to do. Clearly
such assessors are not entitled to compensation before having filed such bond.

Section 3368, General Code, provides that salary of each township as-
sessor shall be fixed by the commissioners and paid upon the allowance of the
commissioner. The authority is thus vested in the commissioner to determine,
in the first instance, the fact as to the amount of work done by the assessor
in the performance of his official duties.

Section 5548, General Code, formerly section 4 of the Quadrennial Ap-
praisement Law, provides that the delivery by the auditor to the assessor all
abstracts, maps and descriptions.

Section 5553, General Code, provides in part that,

“An assessor, from the maps and description furnished him
by the county auditor and other sources of information, shall make
a correct and pertient description of each tract and lot of real prop-
erty in his district * * *7

Although the question is not free from difficulty, 1 am of the opinion that
the last section ahove quoted and the related sections, do not clearly show a
legislative intent that the work of the assessors shall all be based upon the ab-
stracts, plats and descriptions of the auditor. On the contrary, it seems that
the assessor, in seeking “otker sources of information” may be said to be em-
ployed in the performance of his official duties. 1 am, therefore, unable to
advise as a matter of law that county commissioners should refuse to allow
compensation to a real estate assessor for work done before receipt by him of
the plats and descriptions furnished by the county auditor. Commissioners
should, however, in allowing the assessor’s hill for compensation, carefully in-
quire into the nature and extent of the alleged services performed by him
before receiving such papers.

Yours very truly,

W. H. MIiLLER,
First Assistant Attorney General.
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TUBERCULOSIS HOSPITAL —DISTRICT — TAX LEVY FOR, MAY BE
MADE AT JUNE MEETING OF COAMMISSIONERS ONLY.

August 18th, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — I beg to acknowledge receipt of your letter of August 1lth,
submitting for my opinion thereon the following question:

“Under the act for establishing District Tuberculosis Hospitals,
190 O. L. 86, are the commissioners of a county comprised in the
district authorized to make the tax levy and issue the bonds specified
in section 2 of the act, at any time? Qr are they restricted, in making
the levy, to the June session as required by scction 5630 General Code,
with reference to levies for general and building purposes, and thereby
prevented from issuing the bonds in anticipation of such levy until
after that time? .

“To state the question more specifically —

“Tf the county commissioners desire at this time to make a levy

- to be collected upon the tax duplicate of 1911 (it being too late for

the 1910 duplicate) and issue honds at this time in anticipation of such
levy, may they legally do so> Or arc they required to wait until their
next June session to take such action?”

Section 3148 General Code provides in part that,

“* * * The commissioners of any two or mare counties not

to exceed five may form themselves into a joint board for the pur-
pose of establishing and maintaining a district (tuberculosis) hospital
* % * and may provide the necessary funds for the purchase of a
site and the erection of the necessary huildings thereon. in the man-
ner and for the purposes hereinbefore provided.”

The reference therein is to section 3141 General Code, formerly section 2
of the act referred to by you, which provides as follows:

“When, in any county, funds are not available to carry out these
provisions, the commissioners shall levy for that purpose, and set
aside a sum necessary, which shall not be used for any other purpose,
and they may issue and sell the bonds of the county in anticipation
of such levy.”

Section 5630 General Code also cited by vou provides that,

“The commissioners of any county, at their June session, annu-
ally, may levy not to exceed three mills on each dollar valuation of
taxable property within the county, for county purposes other than for
roads, bridges, county buildings, sites therefor, and the purchase of
lands for infirmary purposes. IFor the purpose of building county
buildings, purchasing sites therefor * * * they may levy not to
exceed two mills on such valuation.”

This section, in my judgment, governs a levy for the purpose of erecting
a joint or district tuberculosis hospital unless the same is otherwise provided for.
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Section 5627 General Code seems to have some application to the question
which provides in part that,

**The county commissioners at their March or June session,
annually, shall determine the amount to be raised for * * * public
buildings * * %7

The general policy of our laws respecting the levying of taxes by county
commissioners, as evinced by the provisions of sections 5627 et seq. General Code,
is that all formal levies shall be made at the times specified therein.

In my opinion these general statutes should be held applicable to all levies
unless laws authorizing particular levies expressly provide otherwise. Indeed
the general assembly must be deemed to have intended that these statutes should
apply when it enacted the tuberculosis hospital act, for in section 2 referred to
by you is found the following, (section 3140 General Code) :

“%= % * the provisions of law requiring commissioners to sub-

mit the question of the policy of building such building fo the voters

“of the county shall not apply thereto.”

The provisions thus referred to are a portion of the chapter in which
sections 5627 and 5630 General Code are found.

I deem it proper to state that, in my opinion, co-operation on the part of a
county in the construction of a district tuberculosis hospital is a “county purpose”
within the meaning of section 3630.

It is, of course, apparent that an issue of bonds under favor of section
8141 General Code can not be made until the commissioners have made the levy
provided for thereby. ’

It is, therefore, my opinion that the levy made by the county commissioners
for the purpose of aiding in the construction of a district tuberculosis hospital
can only be made at the June meeting, and that bonds for the same purpose can
not be issued until after such levy is made.

Very truly yours,
W. H. MIiLLeg,
Assistant Attorney General.

MUNICIPALITIES MAY NOT SELL BONDS TO FIREMEN’S PENSION
FUND WITHOUT COMPETITIVE BIDDING.

February Tth, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — We have your letter of February 3rd, in which you ask the
opinion of this department on the following:

“The trustees of the firemen’s pension fund of the city of Toledo,
Ohio, desire the privilege of accepting bonds issued by said city with-
out going into the market and purchasing same at competitive bid. Has
the council of the city of Toledo, Ohio, or other official of said city the
authority to make sale to said trustees at par and accrued interest,
without offering said bonds to be issued at competitive bid?”
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The council of a city has no authority to offer its bonds to any body, board
or officer without competitive bidding except to the board of sinking fund
trustees. If the board of sinking fund trustees refuse to purchase the bonds the
city must then advertise the same for sale according to the statute providing
for such advertisement. The most that could be done by the trustees of the
firemen’s pension fund in such a case as the one mentioned above in your quese
tion would be to acquire the bonds through the trustees of the sinking fund.

Yours very truly,
U. G. Dexmax,
Attorney General,

MANNER OF PUBLISHING “NOTICES TO CONTRACTORS” AND
' “NOTICE OF THE ASSESSMENT” — FULLY DISCUSSED.

February 17th, 1910.

Bureau of Inspection and Supervision of Public Offices, Departinent of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — Your communication is received in which you submit the
following inquiry:

Sections 4670-15 and 4670-16 Revised Statutes relating to road
improvements provide that the “notice to contractors” and the ‘“notice
of the assessment” shall be published in some newspaper printed in the
county and of general circulation therein.

Section 4367 Revised Statutes provides that the “notice to con-
tractors” and “advertisements of general interest to taxpayers * *
shall be published in two newspapers of opposite politics”.

- Query: Does the above quoted provision of section 4367 sup-
plement the quoted provisions of sections 4670-15 and 4670-16?

In reply I beg to say, following the reasoning of the supreme court in the
case of the Vindicator Printing Co. v. The State, 68 O. S. 366, it is my opinion
that the provisions of sections 4670-15, 4670-16 and 4367 are to be construed in
pari materic. That is notice to contractors, as provided in section 4670-15 should
be printed for at least four weeks, and the notice of the assessment as provided
in section 4670-16 should be published for three weeks, and that both notices
should be published in two newspapers of opposite politics.

Yours very truly,
W. H. MiLLEr,
Assistant Attorney General.

TOWNSHIP TRUSTEES — NOT LIABLE FOR CARE OF SMALLPOX PA-
TIENT FOUND IN TOWNSHIP IN ABSENCE OF NOTICE
TO TAKE CHARGE OF CASE.
April 14th, 1910.
Bureaw of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — Your communication is received with which you enclose a
letter of Walter A. Kerin, Clerk of Springfield township, Clark County, Ohio,
containing the following statement of facts:
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A tramp by the name of Samuel Smith, while passing through
the township of Springfield became ill, and upon examination, he was
found to be suffering from a case of smallpox. The health officer of
the city of Springfield was notified, who in turn called the attention of
the county commissioners of Clark county to the matter, and the com-
missioners instructed the health officer of the city of Springfield to take
charge oi the case, which was done, and the patient was treated in the
pest house at Springfield from November 25th, 1909,:to December 23rd,
1909, at an expense of $305.64. The trustees of 'the township wherein
the tramp was found to be so afflicted, are now asked to pay this bill,
and refuse upon the ground that they were not notified of the case
of smallpox, nor did they have an opportunity to tike charge of the
case. .

In reply thereto 1 beg to say that, in my opinion, the trustees are right in
their refusal to pay this bill out of the township treasury. If the trustees of
Springfield township had been notified, upon the discovery of this case of small-
pox within the township for which they were elected and are serving, it would
have been their duty to have taken charge of the tramp patient and treated him
at the expense of the township. The township trustees are, by virtue of their
office, the board of health of the township and are paid a salary for their services.
They doubtless have their township health officer and physician. Therefore, if
the township board of health had been notified in the first instance, according to
the provisions contained in the “poor laws of Ohio”, it would have been their
duty to have taken charge of the patient, and doubtless could have treated the
same for a much less sum of monev than was subsequently incurred at the pest
house in Springfield for such treatment.. The commissioners of the county were
not called upon to take charge of the case, and they should have notified the
township trustees, but having failed to comply with the law providing for notice
to township trustees, or township boards of health, in such cases, and taking
charge of the case themselves, they absolved the township trustees from legal
liability for the payment of the bill.

T herewith return the letter of Mr. Kerin with bills attached.

Yours very truly,
U. G. DEnNMAN,
Attorney General,

COUNTY COMMISSIONERS — AUTHORITY TO EMPLOY PERSONS
UNDER SECTION 845 TO ASSIST SURVEYOR.

May 19th, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — Your communication is received in which you submit the
following inquiry:

“Section 1183, Revised Statutes, enacted by the General As-
sembly April 2nd, 1906, (98 O. L. 247), provides that an aggregate
sum shall be fixed by the commissioners to be expended for all
employes in the county surveyor’s office.

“Section 1166, (98 O. L. 2453), provides that the county sur-
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veyors shall perform all the duties that are now or may hereafter
be authorized by law to be done by any civil engineer or sur-
veyor with respect to roads, ditches and other county improvements.

“Section 845, Revised Statutes, (97 O. L. 304), makes pro-
vision for the employment of engineers when, on account of the
amount of work to be performed, the county surveyor is unable
to care for the same, such appointments, however, are to be made
upon the written request of the county surveyor. This section was
amended in 99 O. L., 337, but no change was made in this pro-
vision. i

“After the enactment of section 1183, (98 O. L. 245), were the
commissioners authorized under the provisions of section 845 to
employ engineers, assistant engineers, rodmen and inspectors in ad-
dition to the employes of the surveyor's office provided for in
said section 11837?”

In reply I beg to say:

Section 1183, Revised Statutes, provides generally for the compensation of
assistants, deputies, clerks, etc, in the county surveyor's office, and such assist-
ants, deputies, and clerks are to be paid out of an aggregate sum to be fixed
by the board of county commissioners. The provision in section 845, Re-
vised Statutes, whereby the county commissioners are authorized to employ a
competent engineer, and assistant engineers, rodmen and inspectors, when, by
reason of the amount of work to be performed, they shall deem the same
necessary, and whereby such commissioners are authorized to fix the compensa-
tion and order the same paid out of the county treasury, is, in my judgment,
to be regarded as an additional power granted to said commissioners. That
is to say, section 1183 provides a method of compensation for the expenses of
the surveyor’s office generally, while the provision contained in section 845 is to
cover outside work, where, by reason of the amount of work to be performed,
the county surveyor’s regular office force can not take care of the same, I am
of the opinion that there is no conflict in the two sections, and that both are
to be regarded and given full force and effect.

Very truly yours,
U. G. DENMAN,
Attorney General,

MUNICIPAL CORPORATIONS. NEWSPAPER —ORDINANCE, RESOLU-
TIONS — PUBLICATION OF.

. Newspaper, what is general circulation and political party. Municipal Code,
Sec. 124. Revised Statutes, 1536-69.

February 2nd, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — Your communication is received in which you submit to this
department for an opinion thereon the following inquiry:

What constitutes a newspaper of a “political party” and of
“general circulation in the municipality,” within the meaning of
section 1536-69 Revised Statutes (Sec 124 M. C.), and are the Cleve-
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land Recorder and the Commercial Bulletin, published at Cleveland,
Ohio, or either of them, such papers within the meaning of said
section? Said papers do not go into the homes of the city of Cleve-
lend or vicinity, nor are they sold from the news stands, or on the
streets, except perhaps an occasional copy in these various places.
They are purchased” almost wholly by lawyers, or other persons in-
terested in the proceedings of the courts or county offices.

In reply thereto I beg to say that inasmuch as the legislature has not de-
fined with particularity what constitutes such a newspaper as you inquire about
there is left a wide scope for honest differences of opinion as to what these
terms imply.

This section has been contrued as to what constitutes a paper of a politi-
cal party by the Circuit Court of Franklin county, Ohio, in the case of the
Ohio State Journal v. Brown, 19 Ohio Circuit Court Reports, at page 323, the
court holding that,

“A newspaper to be of a political party, within the meaning
of the statute, must profess to be so or be so known. It is not
sufficient that it has, while professing to be an independent newspaper,
supported a political party

“A newspaper professing to he of a political party, or one so
known, may be independent in the sense that it does not advocate
all of the measures of its party, and yet be of the party, for its

" conduct may be owing to its judgment, or the want of it, and not
to its want of faith; and an independent newspaper may advocate
all of the measures of a party and support all of its candidates, and
vet be not of the party, for its support of the party is to be at-
tributed to its discretion, and not to its allegiance.”

From this statement by the court, I am of the opinion that a newspaper, in
order to be such party paper as is contemplated by the statute, must, in good
faith, proclaim its allegiance to a certain political party, and subject to its judg-
ment, consistently advocate the principles for which such political partv to which
it professes its allegiance and support, stands.

The phrase “of general circulation in the municipality” is w1thout judicial
definition in this state. The controlling purpose of the legistature in the enact-
ment of this statute is to give due notice and publicity to the citizenship of a
municipaiity of the municipal ordinances and resolutions required by law to be
published. 1t is therefore apparent that the newspaper of the widest circulation
and most generally read within the municipality would be the best medium for
the communication of such information. But the statute provides for competitive
bidding. So that in addition to the primary object sought, to-wit, publicity, there
is also the question of cost of publication to he considered in the letting of the
contract.

In the opinion of the circuit court of Franklin county in the case of the
City of Columbus, Ohio v. John T. Barr, Clerk, etc, 27 Ohio Circuit Court Re-
ports, 26R, in which case this section of the Revised Statutes was being con-
sidered, the court makes the following pertinent observations:

“The purpose of the legisiature was to provide for the widest
publicity of the public acts of the municipal council, under a general
law. It is common knowledge that this purpose would be best sub-
served as a general rule, by publication in the newspaper of opposite
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party politics, for the reason that when applied to all municipalities,
they are the local papers that generally reach the most people. The
independent newspaper as a rule is confined to the larger cities. It
may best subserve the purpose of the statute in a few cities, but it is
the exception that must fail under a general law.

“The legislature did not undertake to cheapen the publication
by competition. The competitive bidding resorted to in this case, is
the policy of the city, and, as is expressed in the ordinance providing
for the same, is not to be used to annul the statute. It may be that
this interpretation opens the door to political aggrandizement, but it
still remains that extended publicity is the governing purpose of the
statute, and must be kept to the fore when seeking to discover the
legislative intent. No useful public purpose could be subserved by
holding that this language should receive a more liberal construction,
unless it be that it would provide competition, but that must vield
if it wounld narrow publicity.”

From this expression of the court and what precedes it in this opinion it
is logical to conclude that a newspaper, to meet the requirements of this act, must
in reality be the good faith advocate of the principles of one of the political
parties upon which this government is founded and through the agency of which
its affairs are administered, and bhe, in addition, a paper of “general circulation.”
A newspaper of “general circulation” may be defined as one published for the
dissemination of local or telegraphic news and intelligence of a general character,
having a bona fide subscription list of paying subscribers. In my opinion a
newspaper devoted to the interests or published for the entertainment of a par-
ticular class, profession, trade, calling, race or denomination or any number
thereof is not a newspaper of general circulation within the meaning of this
statute. .

The fourth and fifth definitions given by Webster of the word “general,” as
an adjective, are as follows: “Common to many, or the greatest number; widely
spread: prevalent; extensive, though not universal; as, ‘Adam, our general sire.’
Milton.” “Common” denotes primarily that in which many share; and hence
that which is often met with.”” “General is stronger denoting that which pertains
to a majority of the individuals which compose a genus or whole.” “Universal,
that which pertains to all without exception.” “To be able to read and write is
50 common in this country that we may pronounce it ‘general,’ though by no
means ‘universal’.”

Definitions of the word “general” found in the Century Dictionary are
strikingly similar to the above quoted.

So far as I am able to find the ouly judicial definition of the phrase of
“general circulation,” as applied to a newspaper, is to be found in the case of
Koen v. State of Nebraska, 35 Neb. §76. The definition:

“It is not necessary that the newspaper circulate to any consider-
able extent, if at all, out of this state, nor that it circulate in every
county in the state, but it must extend bevond the county in which it
is published, and have a general circulation.”

In reading this definition in connection with the present question it must
not be forgotten that the Ohio Statute uses the-phrase “in such municipality.”
But from this opinion it 1s perfectly clear that a newspaper may circulate in a
municipality, and not have a general circulation. Furthermore,’what would amount
to a general circulation in a city of ten thousand inhabitants might fall far short
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of being a paper of general circulation in a city of over three hundred thousand
inhabitants.

From a careful consideration of this question I am inclined to the opinion
that neither the Cleveland Recorder, as evidenced by copy published under date
of January 5th, 1910, nor the Commercial Bulletin, as evidenced by copy pub-
lished under date of December 16, 1909, is a paper of a “political party” or of
“general circulation” within the meaning of the act under consideration; but I
am reluctant to pass finally on the question in the absence of full information as
to the character and circulation of the papers from season to season. This in-
formation of fact can best, and more properly, be obtained by the council of the
municipality wherein these questions are presented.

I, therefore, suggest that you advise the councii of the city of Cleveland,
or its committee, or the council of any municipality within this state considering
this question, to apply the law as herein construed, to the facts as they may find
them.

Yours very truly
U. G. DExMAN,
Attorney General.

COUNTY RECORDER —WITNESS FEES NEED NOT BE TURNED INTO
FEE FUND—REQUIRED TO MAKE ACTUAL COUNT OF WORDS
FOR RECORD.

February 17th, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — Your communication is received in which you submit the
following questions :

1. When a county recorder is suhpoenaed to produce a record of
his office in court, are the witness fees received by him required to be
paid into his fee fund?

2. Are county recorders required to count the number of words
in an instrument presented for record, or may they legally charge for
an estimated number?

In reply T beg to say in answer to your first inquiry that the witness fees
received by a county recorder under subpoena belong personally to the recorder,
and he is not required to pay the same into his fee fund.

Second. Under the recorder’s fee bill the fees are fixed at so many cents
“for every one hundred words actually written, typewritten or printed on the
records”. Tt follows therefore that in order to determine the exact fee the actual
number of words in the instrument presented for record must be counted.

Yours very truly,

W. H. MiLLEr,
Assistant Attorney General.
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AUDITOR, COUNTY — COMPUTATION OF FEES DUE UNDER OLD
LAW ON JANUARY 1, 1907.

October 6th, 1910.

Burean of Inspection and Supervision of Public Offices, Departinent of Auditor
of State, Columbus, Ohio.

Dear Sir:— You have submitted to this office for an opinion thereon the
following questions, arising out of my opinion addressed to you under date of
June 9th, 1910:

How should the graded percentages under section 1069 upon
the settlement of February, 1907, be computed and divided as between
the auditor in person and the fee fund of his office?

The following answers are suggested:

1. The whole amount of moneys collected must be subjected to
the computation of the percentages provided for in the statute, as
follows: the first ten thousand ($10,000) dollars is to be multiplied by
two and one-half per cent., the next ten thousand ($10,000) dollars by
one and one-half per cent., and so on until the amount collected prior
to January 1st, 1907, is exhausted for the purpose of such computation.
All of such fees thus ascertained are then to be paid to the county
auditor personally. The remainder of the fund if collected sub-
sequently to January lst, 1907, is to be used for computing the amount
payable under the lower percentages.

2. The whole amount collected is to be subjected to the com-
putation of the percentages and the aggregate amount of fees thus as-
certained is to be divided between the auditor and the fee fund of his
office in the proportion ascertained by the relative amounts collected
before and after January 1, 1907.”

In my opinion the second of the above suggested methods is preferable.
The case referred to in my former opinion as the “Hamilton County case” is
that of State ex rel vs. Richardson, 7 O. L., R, 269. The material portion of
the opinion of the court is as follows:

“This general assembly had to draw the line somewhere, did it
at the date of January Ist, 1907, intending evidently that these defend-
ants should have their full percentage of the fees according to the
collections of December 20, 1906, and that their salaries should begin
on January Ist, 1907, * * * and that any percentages arising from
collections during January and February, 1907, until the books ‘were

closed should go into the proper county fee fund.”

On careful consideration of the above quotation I am of the opinion that
it does not decide the question now submitted. It merely decides that the pro-
portional amount of fees to which the auditor is personally entitled is that fixed
with relation to the amount collected instead of with relation to the time elapsed.

The question then relates to the joint effect of section 1069 and the county
officers’ salary law. The former section provided in part as follows:

“The county auditor * * * shall be allowed the following per-
centages on all moneys collected by the county treasurer on the grand
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duplicate of the county * * * to-wit: on the first ten thousand
($10,000) dolars two and one-half (21) per cent; on the next ten
thousand ($10,000) dollars one and one-half (1%) per cent., ete.”

The county officers’ salary law, so-called, is silent as to the question now
invoived, simply providing that each of the officers thereby effected should re-
ceive a certain stated salary in lieu of all fees, and that “this act shall take effect
January 1, 1907

Under section 1069 the computation by which the amount of fees was to
be ascertained was to be made at the date of settlement. The section was left
in force and the fees had to be and were computed in February, 1907, just as
in previous years. The amount of fees payable to the office of county auditor
and determinable at the February settlement of 1907 was unchanged and un-
affected by the enactment of the salary law.

The first of the answers suggested in your query assumes that the two
and one-half (24) per cent. attaches to the ten thousand ($10,000) dollars first
collected. This is erroneous. The reference to the “first ten thousand dollars”
and the “next ten thousand dollars,” etc., is an example of a familiar legislative
practice in fixing fees and compensation. Thus the county salary law itself
provides that,

“Each auditor shall receive one hundred ($100) dollars for cach
one thousand of the first fifteen thousand of the population in the
county.”

This does not mean the first fifteen thousand persons enumerated at the
census or the first fifteen thousand persons born in the county or anything of
the sort. It means simply that of the total population of the county fiftecn
thousand shall be set aside for the purpose of computing a portion of the au-
ditor’s salary.

I am of the opinion, therefore, that at thc time of the settlement in Febh-
ruary, 1907, the total amount collected on the grand duplicate should have heen
divided as provided in section 1069, and the percentages computed upon such
divisions irrespective of the time when such moneys were collected, but that,
following the Hamilton County case above cited, the total amount of such fees
should have been divided proportionately between the auditor and his fee fund
upon the basis of collections made before and after January lst, 1907.

Very truly yours,
U. G. DexmMmavN,
Attorney General.

ILONGWORTH BOND ACT—BONDS CONSIDERED IN ARRIVING AT
LIMITATION,

General bonds of a city issued subsequent to 1902 upon the approval of
electors are to be considered in arriving at four per cent. limitation contained
in Longworth Bond Act.

July 7th, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GexTLEMEN : —1 beg to acknowledge receipt of your letter of June 14th,
requesting my opinion upon the following question:

22 A G.
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“Are general bonds of a city issued subsequent to 1902 (the
date of the passage of the Longworth Act) upon the approval of
the electors of the corporation, to be considered in arriving at the
49 limitation contained in the Longworth Act?” '

I am informed that you are aware that I have already expressed a view
upon this question in an opinion addressed to Hon. Hanby R. Jones, Solicitor
for the village of Westerville, and that your present request is for the purpose
of obtaining a re-consideration of the question and a fuller statement of the
reasons for the conclusion which I reach thereon.

The problem is one of statutory construction. The sections concerned in
the inquiry are sections 3939, 3940, 3941, 3942, 3943, 3944, 3945, 3946, General
Code, all being portions of what was formerly known as the “Longworth Bond
Act,” section 2835 and 2835b, Revised Statutes. The particular phrase requiring in-
terpretation is that embodied in section 3945, General Code, viz.,, “such limitations
of one per cent and four per cent hercinbefore prescribed shall not affect bonds
lawfully issued for such purposes upon the approval of the electors of the
_corporation.”

There are but two possible meanings of this, and for the sake of conve-
nience 1 shall state them:

1. Issues of bonds, upon the approval of the electors of the corporation,
shall not be counted in arriving at the limitations of one per cent and four
per cent.

2. The limitations of the statute, once reached, shall not impair the validity
of a subsequent issue of bonds upon the approval of the electors.

It is quite evident that the meaning of this isolated phrase which consti-
tutes only a part of a larger scheme of legislation, can not be accurately ascer-
tained without considering related sections. It may be helpful, however, first
to examine it alone with a view to ascertaining whether or not either of the
above suggested meanings is a natural and primary meaning of the phrase. For
'if the clause has a definite primary meaning that meaning is of great weight
in arriving at an ultimate conclusion, and the definition of such primary meaning
might even foreclose further investigation.

The grammatical construction of the single sentence of this clause is sim-
ple. Having regard to that construction it is apparent that the word “limita-
tions” is the subject, and the word “bonds” the object of the principal verb.
That is to say, the first of these words appears in the sentence in an active
capacity, the second in a passive sense; the *limitations” are not to act in a
certain way upon the “bonds” not the “bonds” upon the ‘limitations.”” So
far as this construction is of significance, it may be said, it seems to me, to
indicate the second meaning above defined. For if the question were whether
or not certain bond issues were to be counted in determining whether or not
a certain limitation had been reached, it would have been more proper gram-
matically to have reversed the relationship of these two nouns and to have
made the section read as follows:

“Bonds lawfully issued for such purposes upon the approval
of the electors shall not affect such limitations of one per cent and
four per cent hereinbefore prescribed.”

The meaning~of the verb must also be ascertained. In its transitive use
“affect” means to “act upon; produce an effect or a change upon; influence,
move or touch * * * (Century Dictionary). The idea of change is fun-
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damental in this meaning. Substituting this meaning in the sentence as above
outlined, we have the following:

“Limitations of one per cent and four per cent shall not make
any change in bonds issued upon the approval of the electors.”

*Manifestly the general assembly, by the use of this language, intended to
guard against a change in the status of bonds issued or to be issued upon the
approval of the electors by reason of the “limitations” referred to. Thus the
conclusion becomes stronger that, standing by itself, thé meaning of this clause
is the second of the two meanings hereinbefore defined, rather than the first.

This section alone, however, really has no meaning. It is full of relative
words, and their antecedents must be determined before its exact significance
can be defined. In short, the whole so-called “Longworth Act,” or, at least,
so much of it as precedes section 3945 must be considered.

The following quotations are pertinent:

Section 3939 :

“ * % % The council of a municipal corporation * * *

may issue and sell bonds * * * for any of the following specific
purposes :”’

(Here follow twenty-seven specific purposes for which bonds
may be issued.)

Section 3940:

“# * * The total bonded indebtedness created in any one
fiscal year under the authority of the preceding section by municipal
corporation shall not exceed one per cent of the total value of all
property in such municipal corporation as listed and assessed for
taxation, except as hereafter provided in this chapter.”

Section 3941:

“When such council * * * deems it necessary in any one
fiscal year to issue bonds for all or any of the purposes so authorized
in any amount greater than one per cent of the total valde of all the
property in such municipal corporation * * * it shall submit the
question of issuing bonds in excess of such one per cent to a vote of
the qualified electors of the municipal corporation * * *”

Section 3942

“The net indebtedness incurred by a municipal corporation for
such purposes shall never exceed four per cent of the total value
of all the property in such corporation * * * unless the excess
of such amount is authorized by vote of the qualified electors * * *”

‘Section 3943:
“To ascertain the net indebtedness incurred, allowance shall be

made only for the amount held in the sinking fund for the redemtption
of bonds then lawfully issued for such purposes. * * *”



340 : ANNUAL REPORT

The foregoing were all portions of former section 2835, R. S.

Section 3945 above quoted, and the construction of which is directly in-
volved in your inquiry, was formerly a portion of section 2835b, R.. S. The
remainder of said former section 2833b is now incorporated in section 3946,
General Code, and, in part, is as follows:

“Bonds to be paid for by assessments * * * bhonds issued

for the purpose of constructing; improving and extending water works

when the income from such water works is sufficient to cover the

cost of all operating expenses, interest charges and to pass a suffi-

cient amount to a sinking fund to retire such bonds * * * and

bonds issued prior to April 29, 1902, shall not be considered in ascer-

taining such limitations.”

Former section 2837 R. S., now section 3948 et seq. General Code, provides
in effect that whenever a contemplated issue of bonds will cause the limitations.
of one and four per cent. to be exceeded, the question of issuing such bonds shall
be submitted to vote of the electors. It is such bond issues, and only such that
could be made “for such purposes upon the approval of the electors of the cor-
poration,” within the meaning of section 3945. That“is to say, no bonds could
be issued under the “Longworth Act” so-called, upon the approval of the electors
except such bonds as the issue of which would cause the limitations of one or
four per cent. to be exceeded. This is clear, not only because there is no other
mention in any of the related statutes of bonds to be issued by a vote of the
people, but also because the power to issue bonds under section 3939 is, in the
first instance, vested in the council.

Examination of these related sections for the purpose of arriving at the
‘exact meaning of section 3945 leads to conflicting results. As I have stated, I
am satisfied that, standing by itself,—and it can not stand by itself, —this
section seems to mean that the limitations of one per cent. and four per cent. shall
not impair the validity of bonds issued by a vote of the people. Now section
3046, which is more directly in pari materia with section 3945, so to speak, than
any of the other related sections, having been a part of the same section of the
Revised Statutes, tends to sustain this conclusion. It provides that certain kinds
of bonds “shall not be considered in ascertaining” the limitations of one per
cent. and four per cent. The legislature in adopting the General Code must be
deemed to have intended to clear up ambiguities and harmonize conflicting sec-
tions. It would seem, therefore, that, in pursuance of such an intent, the legis-
lature would have used this same language in section 3945, if it had considered
that said section 3945 possessed a meaning similar to that of section 3946. So far
then I am confirmed in my conclusion that section 3945 does not mean that bonds
issued upon the approval of the electors shall not be considered in arriving at
the limitations of one per cent. and four per cent. prescribed by the “Longworth
Act”

The joint effect of all the considerations to which I have heretofore alluded
is, however, neutralized by another not yet mentioned. As above stated, bonds
are to be issued under the “Longworth Act” upon the approval of the electors
only when such issue will cause the limitations of one per cent. and four per
cent. to be exceeded. Furthermore, sections 3941 and 3942, as above quoted,
indicate by necessary implication that when bonds are issued by a vote of the
people in an amount which will cause the total indebtedness assumed in one vear,
or the net indebtedness outstanding at a given time, to exceed one or the other
of these limitations, such issue so made is valid notwithstanding such limitations.
True, the statutes do not so explicitly state; but they can mean nothing else.
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Bonds issued upon the approval of the electors being valid under the law as it
would be were section 3945 omitted, then, that section would be meaningless and
superfluous if it were given the second meaning above defined, and tn which all
the other guides of statutory interpretation to be found in the section itself and
the related sections point. It is a cardinal principle of statutory construction,
that every word of a statute is to be given a meaning, if possible. The applica-
tion of this principle, therefore, tends to upset the conclusions already reached,
and to indicate the first of the above defined mecanings of section 3945.

Upon careful study I have been unable to make any choice as between the
two possible meanings of section 3945 General Code from a consideration of this
section and the related sections as they now aprear. That is to say, I have
reached the conclusion that there is an ambiguity in the General Code scctions
embodying the “Longworth Act”, and particularly in section 3945, That being
the case, the sections of the Revised St tutes must be examined with a view to
solving the ambiguity.

“The general rule is perfectly well settled that where a statute
of doubtful meaning and susceptible on its face of two constructions,
the court may look to prior and contemporaneous acts, the reasons
which induced the act in question, the mischiefs intended to be rem-
edied, the extraneous circumstances, and the purpose intended to be
accomplished by it to determine its proper construction. * * * The
whole doctrine applicable to the subject may be summed up in the
single ohservation that prior acts may be resorted to to solve, but
not to crecate, an ambiguity. * * * If the language of the revision
be plain upon its face, the person examining it ought to be able to
rely upon it. * ¥ *7

Rathbone vs. Hamilton, 175 U. S. 414, cited and quoted in
Lewis’ Sutherland Statutory Construction, section 450.

Former section 2835 as amended 100 O. L. 33, was different in no material
respect from the sections into which it is sub-divided in the General Code, sec-
tion 3939 to section 3944 inclusive. Section 2835b, however, was somewhat dif-
ferent from its codified sections:

“Provided further that the limitations of one per cent. and four
per cent. prescribed in section 2835, Revised Statutes, shall not be con-
strued as affecting bonds issued under authority of said section 2835
upon the approval of the electors of the corporation, nor shall bonds
which are to be paid for by assessments specially levied upon abut-
ting property, nor bhonds issued for the purpose of constructing, im-
proving and extending waterworks when the income from such water-
works is sufficient to cover the cost of all operating expenses, interest
charges and to pass a sufficient amount to a sinking fund to retire
such bonds when they become due, nor any bonds issued prior to the
passage of section 2335 Revised Statutes, as amended April 20, 1902,
be deemed as subject to the provisions and limitations of said sec-
tion, or be considered in arriving at the limitations therein provided.”

As will be observed, the two principal differences between this section and
sections 3945 and 3946 General Code are as follows:

1. Section 3945 uses the language,



342 ANNUAL REPORT

“such limitation * * * shall not affect bonds issued * * * upotr
the approval of the electors * * *”

while section 2835b is in the form of a proviso as follow_é:

“Provided further that the limitations * * * ghall not be con-
strued as affecting bonds issued * * * qupon the approval of the
electors * * *7

This language is much weaker, in my opinion, than the language of sectiom
8943, and -yet it amounts substantially to tRe same thing.

2. Section 3946 provides that the bonds enumerated therein, “shall not be
considered in ascertaing the limitations”, while that portion of section 2835b
provides that such bonds shall not “be deemed as subject to the provisions and
limitations of said section, or be considered in arriving at the limitations therein
provided.” TIn the code the italicized portion of the above quotation is omitted
apparently as superfluous.

While further comparison of the original and codified sections is interesting,
I have been unable thereby to satisfy myself as to the main object of my in-
vestigation. The ambiguity still remains in the original section 2835b by com-
parison with its companion. section 2835, although perhaps less puzzling on account
of the somewhat equivocal language of the first clause thereof. It becomes neces-
sary, therefore, to trace the development of this statute still further toward its
origin. .

Section 2835b as it existed at the time of the enactment of the General Code
was last amended March 22, 1906, 98 O. L. 66. The original section was in-
corporated in the Revised Statutes by the Act of April 27, 1904, 97 O. L. 516-520.
Accordingly, there have been but two changes in the language of this section
since its original enactment. I quote original section 2835b in full:

“Provided, further, that the limitations of one per cent. and four
per. cent. prescribed in section 2835 R. S. shall not be construed as
affecting bonds issued under authority of said section 2835 upon
the approval of the electors of the corporation; nor shall bonds which
are to be paid for by assessments specially levied upon abutting prop-
erty, be deemed as subject to the provisions of said section.”

It will be seen by comparison that the amendment of -1906 'added nothing
to the first clause of section 2835b; that it substituted a comma for a semicolon
after the word “corporation” at the end of said first clause, and that it augmented
the catalogue of the second clause and added the words “or be considered in
arriving at the limitations therein provided.” Examination of original section
2835b and comparison of it with the amendment of 1906 leads to the conclusion
that the sub-division of said section into two sections by the General Code is
proper; that is to say, that portion of the section which concludes with the word
“corporation” is grammatically separate and distinct from the rest of the original
section. Therefore, the amendment of 1906 which added to the last clause the
phrase’ “be considered in arriving at the limitations therein provided” did not
change the meaning of the first clause of the section.

The “Longworth Act,” so-called, in its original form was passed in 1902
and section 2835b was supplementary thereto. It is in the form of a proviso,
and, at first glance, would appear to have been designed to amend the original
act. As already stated, the legislature is not presumed to have passed a mean-
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ingless law which adds nothing to the hody of the law already in existence. That
this is a rule of statutory construction is conceded. Furthermore, the natural
function of the proviso is to restrict the operation of general language in the
body of an act, and it is reasonable to assume that this may have been the leg-
islative intent in enacting any such provision.

See section 351 et seq. Lewis’ Sutherland Statutory Construction.

1f then it is fairly inferable from the form of the original enactment of
section 2335b that the general assembly intended to change the then existing
Longworth Act or todimit or restrict its general language so as to exclude certain
things from the broadest meaning thereof, then that interpretation of said section
2835b must be adopted which will actually effect such a change or restriction.
In other words, if the legislature intended to change the law we must adopt
the first construction of section 2835b R. S., section 3945 General Code, ahove
suggested, which is, in effect, that bonds issued upon the approval of the electors
are not to be counted in arriving at the limitations of one and four per cent.
prescribed in the body of the Longworth Act.

I know of no rule of statutory construction by which it could be ascertained
from the original form of section 2833b, standing alone, or in relation to the
previously existing law, just what the legislative intent in so supplementing the
Longworth Act was. Tt is not enough to say that the general assembly must
have intended to restrict or to’ change the existing law. There is no such rule,
or rather, the rule is that in the absence of evidence to the contrary, this must
have been the legislative intent. But this presumption does not preclude inquiry
into all the circumstances surrounding the passage of the supplementary act, of
which a court could take judicial notice.

The question being as to the purpose of the legislature, the title of the
act may be looked to to ascertain such purpose,

Lewis’ Statutory Construction, sections 339 to 340.

. Section 2835b was originally given legal force by virtue of section 3 of
the Act of April 27, 1904, 97 O. L. 516. The title of said act is as follows:

“An Act to amend sections 26, 98, 104, 110, 112, 114 and 216 and
to supplement sections 43, 95 and 111 of an act entitled ‘An act to pro-
vide for the organization of cities and incorporated villages, and to
restrict their power of taxation, assessment, borrowing money, con-
tracting debts. and loaning their credit, so as to prevent the abuse
of such powers, as required by the constitution of Ohio, and to re-
peal all sections of the Revised Statutes inconsistent herewith,’ passed
October 22nd, 1902, and supplementing section 28335 of the Revised
Statutes of Ohio, to make definite said sections and to provide for
the more economical administration of municipal affairs.”

Here we have, in my judgment, an expression of the legislative intent em-
bodied in the first clause of section 2833h. now section 3943 General Code. It is
to “make definite” the Longworth Act, which, it will be borne in mind, nowhere
explicitly stated that bonds issued upon the approval of the electors under the
Longworth Act shall not be impaired as to their validity by the fact that the
limitations of one per cent. and four per cent. have heen reached. In other words,
this statute was evidently inserted in the law for the purpose of rendering cer-
tain a provision of the existing law deemed by the general assembly to be uncer-
tain; and the fact that the uncertainty supposed to have existed in the original
statute is not apparent at this time, does not change the nature ‘of the supple-
mentary act. We have here an instance of legislative interpretation, designed
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not to change the law or, necessarily, to restrict the meaning of the existing
law, but merely to explain it and make it clear. The fact that this is ascertained
to have been the legislative intent overcomes the presumption that the legislature
intended to change the law; it sets at naught the fact that section 2835b, con-
strued according to its better grammatical sense, added nothing to the existing
iaw, and did not change the meaning of the latter. Accordingly, we are free to
interpret said section, and its successor in the General Code, according to their
natural meaning. :

Having regard, therefore, to the express intent of the general assembly in
enacting section 2835b, and to the natural meaning of the first clause of said
section, as carried into the General Code in section 3945, I am of the opinion that
the second of the above defined interpretations thereof should be chosen and
foilowed. That is to say, the fact that the limitations of one per cent. and four
per cent. have been reached by a municipality, does not preclude it from issuing
further honds upon the approval of the electors as provided in the Longworth
Act. From the foregoing it follows, as a matter of course, that bonds issued upon
the approval of the electors are to be counted in ascertaining the limitations of
one per cent. and four per cent. in sections 3940 and 3942 respectively General
Code.

In this connection permit me to call attention to my opinion of June 29,
1610, relating tc the same subject. In preparing that opinion, which related
primarily to the meaning of the General Code sections above discussed, I came
to the conclusion that there was a difference between such sections and the cor-
responding sections of the Revised Statutes. Upon. fuller consideration of this
and the related questions as above discussed, I am of the opinion that the state-
ment of the opinion of June 29th to the effect that the General Code sections
have effected a change in the law with respect to the main question under con-
sideration in that opinion, was erronecus. So far as I have been able to ascer-
tain there never has been a time since the original enactment of the Longworth
act in 1992 when bonds issued upon the approval of the electors of a city under
said act were not to be counted in arriving at the limitation of 4% therein pro-
vided for.

Yours very truly
U. G. DeENMAN,
Attorney General.

VILLAGE TRUSTEES OF PUBLIC AFFAIRS NEED NOT FURNISH
FREE ELECTRIC CURRENT TO PUBLIC SCHOOL BUILDINGS.

June 4th, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — 1 beg to acknowledge receipt of your letter of May 28th, in
which you request my opinion as to whether trustees of public affairs of villages
controiling municipal electric light plants are required to furnish free service to
public school buildings. .

Section 205, Municipal Code, now section 4357 of the General Code, pro-
vides in part that:

“In each village in which * * an electric light plant * * s
situated, * * council shall establish * * a board of trustees of
public affairs for the village * *”
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The same section of the Municipal Code, now section 4361 of the General
Code, provides that:

“The board of trustees of public affairs shall have all the
powers and perform all the duties provided in this title to be exer-
cised and performed by the trustees of waterworks * *”

In its original form, this section enumerated many sections of the Revised
Statutes, particularly sections 2409 and 2417 R. S.

Original section 2409 R. S., thus adopted by the Municipal Code of 1902
and by section 205 thereof as amended 983 O. L. 252, was very lengthy; the
first sentence thereof was general in its application and fixed the compensation
and the duties in general of trustees of waterworks. Then followed a very long
sentence in the form of a proviso, in part as follows:

“Provided, that in all villages situate in counties containing
cities of the first grade of the first class and in all cities of the
fourth grade of the second class owning and operating in connection
with its waterworks an electric light plant * *, it shall be the duty
of such trustees in addition to the duties above mentioned, to man-
age * * such plant. * *; and all the provisions of this chapter
relating ta the powers, duties * * of the trustees of the water-
works shall, so far as applicable, control such trustecs in the man-
agement of such electric light plant.”

Among the duties of trustees of waterworks thus referred to was that im-
posed by section 2417 R. S. also expressly adopted by old section 205 M. C., viz:
that the trustees should supply water free of charge for the use of public school
buildings.

It will be seen that, so to speak, by force of a construction upon a con-
struction, the trustees of waterworks referred to in the latter portion of section
2409 R. S. would have to furnish electricity frec of charge for the use of school
buildings. However, the provisions quoted by you from section 2409 R. S,
which require waterworks trustees to be goverved, with respect to an electric
light plant, by the laws relating to waterworks, is part of a special law undoubtedly
within the purview of the decisions of the Supreme Court condemning such
classification of municipalities. That is to say, it was not all waterworks trustees
who were to be governed as to electric light plants by the provisions relating
to waterworks, but only those “in all villages situate in counties containing cities
of the first grade of the first class, etc.” In my judgment, all the second sen-
tence of section 2409 R. S. is, and since 1902 has been, unconstitutional and the
phrase “such trustees,” as used in the last clause thereof. must, by grammatical
construction, refer not to all trustees but merely to trustees in certain munici-
palities. Therefore the provision quoted by you, being unconstitutional, is of
no effect.

It will be noticed that the General Assembly, in enacting the General Code,
adopted this view and left out of section 2409 R. S. the entire second sentence.
(See section 3956, General Code).

Sectipn 2409 being thus eliminated, there is no provision defining the duties
of trustees of public affairs with respect to electric light plants, save that above
quoted from section 205 M. C., as codified. The joint effect of said section 205
and said section 2417, (Section 3936, General Code), leaving out old section 2409
R. S., does not operate to make it the duty of trustees of public affairs to fur-
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nish electricity to any of the consumers mentioned in old section 2417 free of
charge. .
It is, therefore. my opinion that trustees of public affairs are not required
by any law now in force, or which has been in force and effect since 1902, to
furpish electric currenis free of charge to public school buildings.

Yours very truly

U. G. DEnMAN,
Attorney General.

°

MUNICIPAL CORPORATIONS —EXPENSES OF OFFICERS AND EM-
PLOYES — SUPPLEMENTARY TO OPINTON OF OCTOBER 9th.

October 13th, 191C.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — You have submitted to this department for an opinion thereon
letter of Hon. Hiland B. Wright, Auditor of the City of Cleveland, in which he
states that, under direction and appointment of the mayor of that city, the general
superintendent of charities and correction, the director of public service, and the
secretary to the mayor, attended the convention of the League- of American
Municipalities held at St. Paul, Minnesota, in August, 1910, as delegates thereto,
and that bills for the expenses incurred by them have been presented to the
auditor for payment. -

The auditor calls my atiention to my apinion of April 9th addressed to Hon.
Newton D. Baker, in which the general principle applicable to the legality of
expenses of this sort are discussed, and states that he has so far refused, under
authority of said opinion, to pay the bills. On the other hand, I am informed
that the bills themselves were incurred in supposed conformity to the opinion.
It thus appears that either the mayor or the city auditor has misconstrued my
opinion of April 9th above referred to. How such a misconstruction could arise
I am unable to understand. It is true that, referring to an incident mentioned
in the letter of the city solicitor to me at that time, I did use the following
language:

“In your letter you refer to an instance in which knowledge, ac-
quired by an employe of the water works department of the city of
Cleveland at a convention of some sort, was very beneficial to the city
and enabled it to save a large sum of money in the construction of a
municipal utility then under way. TInasmuch as you have mentioned
this fact and because I realize that, in the business-like management
of a city's affairs, every means of saving money should be looked upon
with favor, I beg to suggest the circumstances under which, in my
opinion, municipal directors and employes of their departments, under
proper orders may, legitimately, incur expense of this kind. Take the
case referred to by you as an example. There was an existing munici-
pal undertaking presenting a perplexing problem. The question was
specific and expert advice on the precise point was necessary. The
city was justified in obtaining this. advice in the cheapest- manner. If
it was known that papers and- discussions -relating to this problem
were to be presented and conducted at a convention of this sort, then
any municipal director or employe might lawfully attend the conven-
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tion for the specific purpose of listening to and engaging in such dis-
cussion with an ultimate view to using the knowledge thus acquired in
the solution of the exact problem then pending.”

However, the last sentence of the above quoted excerpt from my opinion
must be read in connection with its context. Whatever the sentence may mean
standing alone, it is clear that, in connection with what precedes it, it does not
mean that whenever the program of a proposed convention of municipal officers
discloses that questions of interest to the officers of a city are to be discussed
at such convention, such officers may lawfully attend and be reimbursed for their
expenses. It does mean, however, —and its meaning I think is fairly clear from
the first portion of the above question — that when a city department is engaged
in a specific undertaking requiring expert knowledge for which it would other-
wise be obliged to employ expert assistants, such as engineers, etc., and it ap-
pears that, by sending its own employes or officers to a convention where such
problems are to be discussed, the information thus needed may ‘be acquired, and’
used immediately in the undertaking then under way, the expenses of such em-
ployes are properly payable from the city treasury. But to hold that because
the program of the convention presents matters of interest to city officers, such
officers may lawfully attend at the city’s expense, would be to let down the bars
entirely.

For the sake of clearness permit me to state as to the nature of the muni-
cipal undertaking which will give rise to the right to attend a convention, that,

1. It must be under way-—in existence —and not merely contemplated or
anticipated.

2. It must require expert knowledge of the kind usually obtained by the
city by independent employment outside of its regular force of officers and
employes. .

8. The problem must be specific — officers and employes can not be sent
for the mere purpose of informing themselves generally as to a subject.

You have exhibited to me the letters of the mayvor of Cleveland addressed
to the three officers in question and directing them to attend the convention
~at St. Paul. These letters mention no such municipal undertaking as that above
described as giving rise to a necessity for the attendance of the officers at the
convention. It, therefore, appears, as between the mayor and the city auditor,
that the former has misconstrued my opinion, and that unless some problem-
more specific and otherwise more nearly conforming to the test above defined,
than those referred to by the mayor actually existed in each of the three depart-
ments represented by the three officers in question at the time of their visit to
St. Paul, and unless further their visit was for the purpose of applying the in-
formation there to be gathered to the solution of such specific problem, their
expenses should not be paid from the city treasury.

In addition to the foregoing permit me to call attention to that portion of
the opinion of April 9th which holds that,

“Even in cases wherein the city may send its employes on trips
of this kind, the expenses incident thereto should have been authorized
to be paid in the salary ordinance passed by council; otherwise the

compensation provided would be deemed to reimburse the employe.”

The auditor’s letter does not state whether or not the ordinance providing
for the salary of the secretary to the mayor — for instance — authorizes him to.
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be reimbursed for his necessary expenses incurred in traveling outside of the city.
1f it does not so provide then this fact alone, in my judgment, would be sufficient
to render it unlawful to pay his expenses out of the city treasury.
Yours very truly,
U. G. DENMAN,
Attorney General.

PROBATE JUDGE — ALLOWANCE FORMERLY PAYABLE FOR CRIM-
INAL SERVICES MUST BE PREDICATED UPON SERVICE ACTU-
ALLY RENDERED. .

: October 25th, 1910.

Burean of Inspection and Su[zer'%;ision 6f Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — | beg to acknowledge receipt of your letter of October 19th,
requesting my opinion on the following question:

“Under sectjon 6470 of the Reyised Statutes, prior to, the adop-
tion of the General Code and prior to the enactment of the county
-officers’ salary law, were the county commissioners authorized to
make an annual allowance to the probate judge for his services in
«criminal cases, regardless of the amount of services rendered in such
cases, i. e, might the allowance have been made from year to year,
even though in some of the years no services whatever in criminal
cases were rendered by the probate judge?”

Section 6470 Revised Statutes was as follows:
L ]

“The judges of said probate courts shall be paid for their ser-
vices in criminal cases such sums as the commissioners of said coun-
ties may allow, which sums shall be paid out of the county treasury
of said county respectively, and said probate judges shall not receive
any compensation by way of fees in any criminal business of which
they have jurisdiction * * *7”

Under this section while the measure and amount of the compensation of
‘the probate judge in lieu of his fees in criminal cases was a question for the
determination of the county commissioners, and their decision in the matter was
not subject to review, vet in my opinion the commissioners were without author-
ity to act at all unless the judge actually rendered services in criminal cases.
In counties in which the probate court did not exercise criminal jurisdiction, or
in which its jurisdiction was not actually exercised during a given year, the
judge of such court would not be entitled under this section to any compensa-
tion whatever. The clear intent of the section was that the compensation should
attach to and be payable for services rendered.

Yours very truly
U. G. DeENMAN,
Attorney General.
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CITY TREASURER — DEPOSIT OF FUNDS.

Bank in which city treasurer deposits moneyvs without proceeding under city
depository law liable to city for all profits derived from such funds regardless
of agreement to pay stipulated rate of interest, such deposit not rendered illegal
by fact that treasurer is interested in bank.

October 18th, 1910.

Bureau of Inspection and Supervision of Public Offices, Departinent of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — You have referred to me for an opinion thereon a letter of
one of vour examiners which submits the following question:

“In a city where there is no depository commission, the treas-
urer being under bond for funds in his custody, he placing the funds
of the city as he sees fit and holding securities from each bank for
his own protection, is it legal to have funds and receive depository
interest thereon, in banks in which the city auditor and city treas-
urer are interested?” :

The action described in the question of the examiner was evidently taken
under section 135 M. C, now incorporated without substantial change in section
4294 General Code, which provides in part as follows:

“Upon giving bond as required by council, the treasurer may,
bv and with the consent of his bondsmen, deposit all funds and pub-
lic moneys of which he has charge in such bank or banks, situated
within the county, which may seem best for the protection of such
funds, and such deposit shall be subject at all times to the warrants
and orders of the treasurer required by law to be drawn. All profits
arising from such deposit or deposits shall inure to the benefit of the
funds. * *V

1]

As I have heretofore advised your department in an opinion relating to the
examination of the accounts of the city of Newark, the banks receiving deposits
of money under this section are not permitted to derive any profit therefrom as
against the city. If the moneys so deposited are held by the banks as separate
and distinct funds in their possession, then all interest or profits directly trace-
able to such funds must be accounted for to the city. On the other hand, if
the bank commingles such funds with its general funds, such an act of con-
version renders it liable to pay the legal rate of interest to the city.

From all the foregoing it appears that the banks could have no substantial
interest in such a dcposit if the law were strictly complied with. The question
of the ¢xaminer, however, discloscs that certain interest was paid to the city for
the usc of these funds. .\ more difficult question is thereby presented. Tt 1night
be urged that the receipt of such stipulated sums at a given rate of interest by
the city officers would preclude the city from recovering the full extent of the
profits. Such a position, however is untenable. The statute provides in so many
words that all profits shall inure to the benefit of the funds, and no officer of the
city government is vested with authority to accept on behalf of the city less
than all of the profits. In other words, in cities having no depository commis-
sion the treasurer cannot legally contract for a stipulated rate of interest for

. the use of city moneys hy banks in which they are deposited under this provi-
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sion of the statute, but he must hold all such banks to a strict accounting for
<ither the entire profits derived by them or in case the funds have been com-
mingled with the funds of the bank, for the legal rate of interest. -

1t follows, therefore, that the city has not received the interest to which
it is entitled under the law, and that the banks are liable for the difference.
However, the deposits themselves were legal. Inasmuch as under the law the
banks were not permitted to derive profits from the deposits thus made, I do
not believe they could be said to have any such interest in the funds deposited
with them as would render the deposits illegal by virtue of the fact that city
-officers were stockholders in such banks. Nor can such a deposit of city money
‘be regarded as an “expenditure” within the meaning of section 45 M. C., present
section 3808 General Code. In fact it seems reasonably clear to me that the rela-
tion between the bank and the treasurer under section 4294 General Code, and
‘the prior provision of the Municipal Code can scarcely be deemed contractual.
It is a trust relation created by the statute itself and with respect to which the
attempted contract of the city treasurer is without effect.

Inasmuch, therefore, as the banks in question cannot be said in law to have
any interest in the funds deposited with them, it follows that such deposits were
not rendered illegal by the fact that city officers, including the treasurer himself,
were stockholders therein.

Yours very truly

U. G. DEnNMAN,
Attorney General.

TALESMAN —FEES OF.

November 10th, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GeNTLEMEN : — I heg to acknowledge receipt of your letter of October 28th,
Tequesting my opinion upon the following question:

Section 3008 G. C, fixes the compensation to be paid to jurors.
Under this section, is a person who is summoned from the bystanders
as a talesman, who fails to qualify as such, entitled to any compensa-
tion?”

Section 8008 General Code provides as follows:

“Each grand or petit juror drawn from the jury box pursuant
to law, each juror selected by the court as talesman as provided by law,
and each talesman, shall receive two dollars for each day of service,
and if not a talesman, five cents each mile from his place of residence
to the county seat.”

Section 11431 General Code provides for the summoning of talesmen, and
section 11434 General Code provides for the procedure in such cases and is as
follows:

“When it is necessary to summon talesmen, the court, on the mo-
tion of either party, shall select them, and cause to be issued imme-
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diately a venire for as many persons having the qualifications of a
juror as, in the opinion of the court, may be necessary, which per-
sons shall be required to appear forthwith, or at such times as ma): be
fixed by the court; but no person known to be in or about the court
house shall be selected without the consent of both parties”.

It is to be observed that obedience to the summons of the court is com-
pulsory and constitutes what might be termed a service. I am of the opinion
that a person whose name appears in the summons or venire issued by the court
under section 11434, and who upon being served with the same appears in court
as commanded therein is a “juror selected by the court as talesman” within the
meaning of section 3008 and is entitled to $2.00 whether he actually qualifies
and serves on the jury or not. It is to be ohserved, however, that only persons
possessing ‘“‘the qualifications of a juror” may lawfully be summoned by the
court in this manner. This phrase, however, refers not to qualification for a
particular case, but to qualification in general.

Yours very truly,
U. G. DeENMAN,
Attorney General,

INFIRMARY DIRECTOR —HORSE FEED MAY BE INCLUDED IN
TRAVELING EXPENSES.

November 16th, 1910,

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — | beg to acknowledge receipt of your letter in which you
Tequest my opinion as to whether an infirmary director may legally charge against
the county the expense of feeding his. horse while in attendance upon regular
or special meetings of the board, and in the discharge of any other duties de-
volving upon him,

Section 3002 of the General Code provides that each infirmary director shall
be allowed “his actual traveling expenses, subject to the approval of the county
commissioners”. If, in order to attend a regular or special meeting of the board
of infirmary directors, or to discharge any other duty devolving upon him in his
official capacity, a member of the board of infirmary directors is compelled to
travel and chooses to do so by using his horse or team, and is obliged thereby
to purchase horse feed or to board his horse while away from his home, the
expense of the same would, in my opinion, be a “traveling expense” within the
meaning of section 3002. The county commissioners have general oversight with
respect to expenses of infirmary directors; and if the latter are unreasonably in-
curred the commissioners should refuse to allow the bills. As a matter of law,
however, the expense incurred in the manner above described is lawful and should
be allowed.

Yours very truly,
U. G. DenMmay,.
Attorney Gesneral.
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DELINQUENT TAXES — COLLECTION.

Costs made in action by tax collector payable out of judgment.
November 15th, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio. ’ .

GeENTLEMEN : — I beg to acknowledge receipt of your letter of recent date,
in which you request my opinion upon the following question: '

If a tax collector emploved by the county treasurer, under au-
thority of section 2672 of the General Code, brings action as provided
in sections 2667 et seq., should the court costs made therein be included
within theé judgment, or should they be paid by the collector himself?

Section 2672 of the General Code provides in part that,

“When lands_ * * * have become forfeited to the state by
reason of the unpaid taxes thereon, the county treasurer may contract
with a suitable person to collect the taxes * * * thereon at a com-
pensation * * * not to exceed twenty-five per cent. of the amount
collected -* * * pavable therefrom. * * * The expenses of col-
lection under contract shall he borne by the person so contracting, who
may proceed under this and the preceding sections, or as otherwise
provided by law.”

The reference to the “preceding sections” is evidently to sections 2667 et
seq. which provide in part as follows:
Section 2667 :

“When taxes * * * garc not paid within the time prescribed
by law, the county treasurer * * * may * ¥ * enforce the lien
of such taxes * * * and any penalty thereon, by civil action in his
name as county treasurer, for the sale of such premises, in the court
of common pleas in the county, without regard to the amount claimed,
in the same way mortgage liens are enforced. * * *”

Section 2670 :

“TJudgment shall be rendered for such taxes and assessments, or
any part thereof, as are found due and unpaid, and for penalty and
costs, for the payment of which the court shall order such premises
to be sold without appraisement. From the proceeds of the sale fhe
costs shall be first paid, next the judgment for taxes and assessments,
and the balance shall be distributed according to law. * * *”

From all the foregoing sections it is apparent that the owner of real prop-
erty is liable for the costs made in the action, and that the amount of the same-
must be adjudged against him. In addition to the taxes, assessments and pen-
alties, and not, as you in your letter seem to indicate, fo be deducted from the-
judgment for taxes, assessments and penalties.
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Section 2670 in providing for an order of distribution recognizes the pos-
sibility of a sale at less than the amount of such judgment for costs, taxes, as-
sessments and penalties. In such case, under the section, the costs are preferred
and are to be paid in full out of the proceeds of sale regardiess of the fact that
the amount of money made for taxes, assessments and penalties may be thereby
diminished. :

. The costs being in the nature of a specific and preferred claim against the
fund created by the sale of the real estate in an action under section 2670, it
is clear that they can not be regarded as “expenses of collection” to be paid by
the tax collector under section 2672, 1f the costs be regarded as in any sense
“expenses of collection”, they are such expenses as must be borne by the de-
linquent owner, and the quoted provision of section 2672 would not be sufficient
to reverse this rule.

Yours very truly,
U. G. DenmAN,
Attorney General.

COUNTY AUDITOR — ALLOWANCE FOR CLERK HIRE ON ACCOUNT
OF APPRAISEMENT OF REAL PROPERTY.

November 15th, 1910.

Bureau of Inspection and Subdervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — I beg to acknowledge receipt of vour letter of recent date,
submitting for my opinion thereon the following question:

“During what vears may the allowance to the county auditor
for additional clerk hire, under former section 1076 R. S., be made?”

Section 1076 R. S, is at present section 2629 of the General Code, and
provides as follows:

“The county commissioners of the several counties shall make an
additional allowance to the county auditor for clerk hire, not exceeding
twenty-five per cent. of the annual allowance made in the preceding
sections in the years when the real property is required by law to be
re-appraised.”

The question which you ask has been decided in the case of State e); rel v.
Godfrey, 4 C. C, N. S, 465. [t was there held in the language of the syllabus that,

“The provision in section 1076 for an additional allowance to the
county auditor for clerk hire, during the period when the decennial
appraisement is heing made of real property, is not limited to the year
during which the reappraisement is actually made, but includes so i
much of the year following as may be necessary for the boards of ’
equalization to complete their work, * * *”

The reasoning of the court leads to the conclusion that “the purpose of this
section” being “evidently to allow the auditor compensation for the additional

23 A. G
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clerk hire that is imposed upon him by reason of the decennial appraisement and
real estate,” (Page 476.) the auditor would be entitled to the allowance in any
year in which additional work devolves upon his office by reason of the appraise-
ment.
Yours very truly,
U. G. DeENMAN,

Attorney General.

CITY MAY NOT SEND ITS OFFICERS AT PUBLIC EXPENSE TO
APPEAR BEFORE LEGISLATIVE COMMITTEE.

November 16th, 1910.

Bureaw of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio. ’

GENTLEMEN : — You have referred to this department a letter addressed to
you under date of September 22nd by one of your examiners submitting a ques-
tion which has arisen in the examination of the affairs of a certain city, as
follows:

May the expenses of the city solicitor or any officer or employe
of the city government, incurred in appearing at the capitol of the
state before a legislative committee for the purpose of securing.legis-
lation deemed advantageous to the city, be lawfully paid from the city
treasury?

In an opinion recently prepared by me at the request of Hon Newton D.
Baker, City Solicitor of Cleveland, 1 have cited authorities and attempted to
define the principles relating to the payment of the expenses of city officers and
employes. In that opinion I expressed the conclusion that no enterprise in which
the city government itself could have no interest as such could give rise to the
incurring of expenses on the part of city officers which might lawfully be reim-
bursed from the city treasury. This principle, it seems to me, is elementary,
and it is amply supported by the authorities.

I do not believe that a city government as such may incur expenses for the
purpose of procuring legislation deemed advantageous to the community. No
such power is conferred by the Municipal Code, or by any of the provisions of
the constitution and laws of this state upon municipal corporations as such. No
such power flows by implication from any of the powers expressly conferred by
law upon municipal corporations. If there is any rule of public policy at all
applicable to the question, such a rule would, in my judgment, be against a
public corporation engaging for any reason in the enterprise of influencing legis-
lation.

The city as such then had no right to appear before any legislative com-
mittee. The citizens of the city might lawfully undertake this service for their
common good. The city solicitor has no powers broader than those of the city
itself, his client. . However praiseworthy it may have been for him to appear
before a legislative committee in behalf of the general good of the citizens of
the city he could not be reimbursed for expenses so incurred by the city.,

For the foregoing reasons T am of the opinion that not only you should find
against the city solicitor for the amount paid through him in reimbursement of his
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expenses incurred in attendance upon the sessions of the legislative committee,
but that you should in all cases hold against the payment of such expenses by
municipalities, counties, and other political sub-divisions.
Yours very truly
U. G. DenMaAN,
Attorney General.

SCHOOLS —SCHOOL LANDS—ORIGINAL TOWNSHIPS — TRUSTEES
OF, HOW ELECTED.

Funds derived from rental of school lands impressed with trust for benefil
of schools of original township to which such lands belong.

April 12th, 1910."

Bureau of Inspection and Supervision of Public Offices, Departiment of Auditor
of State, Columbus, Ohio.
Dear Sirs:—1 have carefully read the documents submitted to me by you,
cuvering the situation in original fractional township 1, fractional range 1, Hamil-
ton County, Ohio, and gather from them that the facts are as follows:

“This fractional township contained no section 16, and was,
therefore, allotted a quarter section of land in Darke County, Ohio,
for school purposes, which quarter section has never been sold. Said
fractional township is now a part of the civil township of Miami,
Hamilton County, and as there is no school house within such frac-
tional township, the children of school age residing therein attend
a sub-district school located in Miami Township. The territory com-
prised within the boundaries of this original township is attached
for school purposes to the Gravel Pit school district, a sub-district of
Miami Township school district. There are now four electors and
six children of school age residents of this fractional township. The
board of trustees of this original township served until last year,
when they removed from the township and there is now no board of
trustees. There is now in bank in Cincinnati a sum of money de-
posited in the name of the treasurer of said original township, being
the proceeds of the rents of the said quarter section in Darke County.”

Under this statement of facts vou ask my opinion as to what disposition
shall be made of said funds, and what school districts are entitled to share in
the distribution, and also what proceedings are necessary to be had before distri-
bution of the said funds can be made.

In reply thereto I beg leave to submit the following opinion:

This department has heretofore held, on February 3rd, 1908, in an opinion
to Hon. E. A. Jénes, Commissioner of Common Schools, to be found in the
Annual Report of the Attorney General for 1908, at page 144, that the funds
derived from the rents and profits of section 16 lands constitute a trust fund
for the benefit of the schools of the township to which such section 16 belongs
by law; that such funds, if there be any, should once a year be apportioned
among the various school districts. or patts of school districts, within such orig-
inal township, in proportion to the number of children of school age residing in
such school district, or part of school district, and should be paid over to the
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treasurer of such district, or part of district, to be expended by the board of
education, and that such board of education should use such funds for the benefit
of the schools of the original township or fractional township to which the school
lands were originally assigned.

I am, therefore, of the opinion that the trustees of original fractional town-
ship 1, fractional range 1, Hamilton County, when there are any such, would turn:
over to the treasurer of Miami township school district, the funds derived frome
the rentals of the quarter section of iand in Darke County, now in bank in Cin-
cinnati, under and by virtue of sections 3203 and 3204 of the General Code,
(sections 1411 and 1412 R. S. O.) which read as follows:

Section 3203 :

“When, after the payment of just claims and necessary ex-
penses, there is money in the hands of the treasurer arising from
the rents of school lands, at least once a vear, the trustees shall meet
at the office or residence of the treasurer, and make a dividend thereof
among the several school districts, or parts of districts within the
original township, in proportion to the number of youth of school age
therein, and upon their order, the treasurer shall pay out such money.”

Section 3204 :

“The clerk of the board of education of any district which, in
whole or in part, is composed of territory within the bounds of an
original township incorporated as herein provided, shall, on demand
of the clerk of such township, furnish him a certified copy of the
enumeration of youth within school age, residing within the bounds
of such original township in the several subdistricts of such shcool
district, and the dividend shall he made on the basis of such enumera-
tion.”

That all of such money should be paid to the Miami Township school dis-
trict follows from the fact that the territory comprising original fractional town-
ship 1, range 1, is attached for school purposes to the Gravel Pit sub-district of
Miami Township school district. | am also of the opinion that such funds, to-
gether with the funds hereinafter derived from such rentals and so apportioned
to Miami Township school district by the trustees of said original township, must
be used and expended for the benefit of the school which the pupils of original
fractional township 1 attend, to-wit: the school of Gravel Pit sub-district of
Miami Township. T or these funds, as above stated, are impressed with a trust
for the benefit of pupils residing in such fractional township, and can not be
lawfully expended for any other purpose.

I take it from tlke facts appearing in the documents submitted by vou that
the terms of t“e last properly elected trustees of this original township expired,
by limitation, over a year ago. Under such circumstances the proper procedure
to be taken precedent to declaring a dividend of the money above referred to is.
that prescribed bv section 3187 of the General Code (section 1371 R. S. O.)
which reads as follows:

“Wten it comes to the knowledge of the county auditor that the
electors of such township have failed to so apply to the commissioners
for one year after such rpplication is authorized, or that in such town-
ship the trustees and tre-surer elected have failed to qualify or per-
form tte duties incumbent upon them, the auditor shall appoint from
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the electors of such township three trustees and one treasurer, who
shall hold their offices for the same term, perform the same duties,
and have the same powers as if elected as hereinbefore provided.”

or an election might be held by virtue of sections 3188 (section 1371 R. S. O.),
3181 (section 1366 R. S. O.), 3182 (section 1367 R. S. O.), and 3183 (section
1368 R. S. O.) of the General Code.

Sections 3181 to 3192 inclusive of the General Code, (being sections 1366
to 1375 inclusive of the Revised Statutes,) and section 3193 of the General Code
(section 1403 R. S. 0.), and section 3207 of the General Code (section 1415 R.
S. 0.) cover every situation in this particular and fully provide for the election
or appointment and continued existence of boards of trustees of such original
townships. These provisions are explicit and clear and need only to be applied
to the facts whatever they may be in this particular. I, therefore, refer you
to these provisions.

Enclosed herewith find papers submitted to me by you.

Yours very truly,
U. G. DenMan,
Attorney General.

PROBATE JUDGE —TEES —JOINT GUARDIANSHIP.

Probate judge may charge fees on all of two or more separate accounts filed

by joint guardian for several minors.
January 11th, 1910.

Burean of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — [ beg to acknowledge receipt of your letter of January 4th,
enclosing a letter of the probate judge of Mercer County to the prosécuting
attorney of said county, and a letter of the prosecuting attorney presenting a
question upon which you desire my opinion.

The question is as follows:

“When the same person is guardian of two wards, children of
the same ancestor, entitled to shares in the same estate, should he file
separate accounts and pay into the probate court separate fees on
each of said accounts?”

3 While the existence of joint guardianships is recognized by section 6263 R
S., which provides that in case the same person is appointed guardian of several
minors, children of the same parentage, etc.,

“only one application shall be required, and the letters of guardian-
ship to bhe issued to such guardian by the court shall be in one copy
# % * and the court * * * ghall charge such fees as are al-
lowed by law for such services, to be charged but once * * *”

this section does not of itself regulate the number of accounts that should be
filed. Section 6269 has exclusive application to this matter. It provides in part
as follows:
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“The following shall be the duties of every guardian of any
minor, who may be appointed to have the custody of such minor,
and take charge of the estate of such minor, to-wit: * * *

“Second: To manage the estate for the best interest of his ward.

“Third: To render * * * an account * * * gnd as a
part of said account, a * * * statement of all the funds of his
ward’s estate * * * once in every two years * * 7

From the foregoing provisions, as well as from other provisions of the
section, not quoted, it is apparent that each estate is regarded as separate although
the guardianship may be joint as to the estates.

I have examined the authorities cited by the prosecuting attorney in his
letter, and all of them support the conclusion by me reached, viz, that it is not
only permissive but mandatory for the guardian to file separate accounts,

1t follows, as a matter of course, that the probate court may charge fees on
both accounts.

I herewith return the certified copies of cost bills enclosed with the letter
of the prosecuting attorney.

Very truly yours,
: U. G. DenmaN,
Attorney General.

MUNICIPAL CORPORATIONS —VARIOUS QUESTIONS ARISING OUT
OF EXAMINATION OF CONSTRUCTION OF NEWARK WATER
WORKS.

Public tmprovements may be paid for out of more than one issue of bonds
where subsequent issues are made necessary by alterations in contract.

Agent of council to purchase land for municipality may take title in his
own namie. i

When municipal officer buys land and sells it to the city for the same price
for which he purchased if, he is subject to no civil liability.

Board of public service may not purchase land for water works purposes
without authority of council; council, however, may ratify such purchase.

Board of public service may not, by successive alterations, re-write a contract,

Council could, in 1886, grant a street ratlway franchise unlimited as to time.

Council may appoint an investigating committee, but such commitiee may
not employ an atterney and stenographer or compel the attendance of witnesses.

City board of healih may construct sanitary sewer and assess cost against
property owners in certain cases.

City may compel strect railway company to reimburse it for amount paid
to one who contracts with railway conmpany to do ils portion of street paving,
although city may not assess such sum against railway company.

Board of public service may not change use to which land owned by city
may be put. Cemetery may not be abandoved without disinterring bodies.

Collusion among bidders for public contracts is a wiolation of anti-trust law.

April 13th, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GeNTLEMEN : — You have submitted to me for my opinion thereon various
additional questions arising out of the investigation by your department of the
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construction of the municipal water works plant at the city of Newark, certain
questions concerning which have already been answered in an opinion to you
of recent date.

For the sake of convenience | shall, in dealing with the questions now sub-
mitted, adopt the plan which was followed in the former opinion.

“l. A contract for the construction of a water works system,
as originally let, calls for the payment of a sum less than the amount
of the hond issue authorized by council. \lterations in said contract,
however, cause the expenditure made on account of the improvement
to exceed the amount of the bond issue and the interest on deposits
of the proceeds thereof appropriated by council. Such excess is paid
out of the proceeds of another issue of bonds made for the same pur-
pose. Should the pavment of this excess be regarded as illegal?”

I know of no reasou why a municipality may not provide for a public im-
provement by more than one issue of honds in case the cost of the improvement,
by reason of subsequent alterations in the contract, exceeds the estimate. Your
question does not disclose whether the addittonal expenditures made necessary
by reason of the alterations in the contract were preceded by the issuance of a
certificate by the auditor under section 45 Municipal Code. However, the pro-
ceeds of bond issues may be expended without the issuance of such certificate.
Akron v. Dohson, 8 O. S. 66. The power of the board of public service to
alter contracts, as set forth in section 143 M. C,, clearly exempts such board from
all restrictions surrounding the letting of the original contract excepting those
of section 45 M. C. To hold otherwise would render meaningless and nugatory
those provisions of section 143 which authorize such alterations and modifications
and the incurring of additional expenses by virtue thereof.

In anv event, the bonds having been issued, and sold, and the expenditures
made, there could be no recovery on the part of the city as against the contractor
or any other person. ’

Fronizer vs. State ex rel 77 O. S. 7.

“2. In 1901 the water works comimittee of council authorized A,
a member of council, to purchase 53} acres of land known as Horn's
Hill site for water works purposes. Some time in the autumn of
that year A purchased that land paying $800.00 thereon and giving his
mortgage for $1650.00 for balance of purchase price. In October of
said vear council authorized the purchase of said land from said A,
authorizing the issuance of a note for $800.00 for first payment and
a few weeks later authorized the issuance of another note for §1650.00
for the balance of purchase price, said A being a member of council
and voting on both propositions. A deed was made for said prop-
erty from A to B on the 30th day of October, 1901, and on the 31st
day of October, 1901, a deed was made from B to the city for said
tract of land.

Query: Was such transaction legal, .\ being a member of
council, and if not, what kind of finding should be made, and against
whom ?”

Your question discloses that A was duly authorized by council to act as its
agent in the purchase of this property. As [ have heretofore held in opinions
addressed to your department, council has the power to purchase real estate for
this and other purposes. In the exercise of that power council may appoint com-
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mittees and employ agents. The fact that the person appointed as the committee
or agent of council secured the land designated by council by purchase on his
own account and with his own funds, taking title thereto in his own name is
immaterial as affecting his interest in the purchase subsequently made by council.
He held the land under a previously incurred liability and obligation to council,
and could not be held to have acquired any real interest therein unless he sold
it to council for a sum greater than that expended by him in its purchase. Even
in such case he would have no interest in the expenditure. Upon familiar prin-
ciples of agency the profit made by him would belong to his principal, i. e., coun-
cil, and the same could have been recovered from him by council at any time.
I, therefore, conclude that the transaction described by you was legal, and in so
concluding feel constrained to remark that the intermediate transfer to and from
B apparently thought necessary by the parties to avoid the consequences of the
statute prohibiting members of council from being interested in municipal ex-
penditures, is immaterial. -

“8. In July, 1907, the Newark Trust Co. purchased from Fred
C. Evans a tract of land consisting of 12 acres to be used as a site
for the water works plant, paying therefor $2250.00. On December
28, 1907. said land was transferred by the Newark Trust Company to
C. L. Flory for $2250.00, and on the same day, for the same con-
sideration, said land was transferred by Flory to the city of Newark.
A, a member and president of the hoard of service at that time, was
a director of the Newark Trust Company.

Query: Was such a transaction as this legal, and if not, against
whom, and for what amount, should a finding be made?”

This transaction, as described in your question, might possibly amount to
a technical violation of section 6976 Revised Statutes, but of no other provision
of law with which T am familiar. That section makes it a misdemeanor for an
officer of a municipal corporation to be interested in the profits of any contract
of the municipality. While T am by no means certain that this transaction would
be regarded as a violation of said section, vet the transaction having been con-
summated, and the city having taken possession of the land, I am satisfied that
at the utmost A might be technically liable to criminal prosecution. In any event,
the city could not recover from any person on account of this transaction.

“4. During October, 1905, the Board of Service purchased a
tract of land consisting of 20.37 acres, payving therefor $4,074.00, said
land to be used as a water works site. On December 28, 1907, the
Board of Service purchased 12 acres of land paying therefor $2,250.00,
said land to be used as a water works site. These tracts of land were
purchased without any special action of council or authority from that
body. This land was paid for out of the funds derived from the
$300,000 bond issue, which bonds were issued for the purpose of es-
tablishing and erecting a water works system in the city of Newark.

Query: Were such transactions legal, and if not, why?”

As heretofore- held the board of service has no authority to buy land, cer-
tainly no authority to make expenditures within the department in the excess of
five hundred dollars without special authorization by council. The general au-
thority to supervise the construction of public improvements does not include
the power to purchase land. Doubtless the proceeds of the bond issue were
properly applied to the purchase in question, but the council should have author-
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ized the board of public service or some other agent to make the purchases in
question. If council has treated this land as belonging to the city, however, the
money thus paid may not be recovered at this time.

¢

“5. Under a contract entered into with the American Light &
Water Company on October 4, 1905, there had been work done under
this contract at site No. 2 amounting approximately to $10,000. In
October, 1906, the board then in power abandoned said site and pur-
chased a new site known as No. 3 and commenced the erection anew
of a water works plant at said site. During the vears 1906 and 1907
the original contract had been almost rescinded by subsidiary contracts
entered into by the board.

“(a) Query: Would the fact that there had been a change of
site made necessitate the entering into of a new contract requiring ad-
vertisement and letting at competitive bidding?

“(b) Query: Has the Board of Service, under section 143 M.
C., the right to alter and modify the original contract by subsidiary
contracts to such an extent as to virtually rescind the original con-
tract?”

These questions can not be explicitlv answered as questions of law. The
principles applicable to their solution were suggested in the previous opinion here-
tofore alluded to. To re-state, they are as follows: The power imposed in the
board of public service by section 143 to alter or modify a contract is limited to
such changes in contracts as constitute mere alterations or modifications. A con-
tract may not be re-drafted so as to call for an entirely different improvement
under favor of this section. N

I incline also to the belief that upon the principle that what may not be
done directly may not be accomplished by indirect means, it is unlawful for
the board, by a series of alterations, no one of which might of itself be un-
lawful, to substitute an entirely different contract. To hold otherwise would
open the door for practical evasion of the requirements of section 143.

I am of the opinion, therefore, that,” as a general principle of law, no
change in the terms of a contract, whether effected by a single act or by a
series of acts, is permissible under favor of section 143, which results in terms
essentially and fundamentally different from those embodied in the original
contract. When the board reaches the point where it desires to abandon the
original enterprise and enter upon a new one, it should re-advertise for bids and,
subject, of course, to a possible right of action in favor of the first contractor,
formally abandon the first contract.

Where, however, as in the case submitted by you, no objection has been
raised to the consummation of the unlawful plan and the contractor has com-
pleted the work upon the altered contract, and has been paid therefor, I am of
the opinion, upon the principles stated in my former opinion, that no recovery
of the money so paid the contractor could be had on behalf of the city unless
such payments exceeded in amount the reasonble value of the work done.

Answering the first sub-division of your question specifically, I may say that,
while T feel unable to hold, as a matter of law, that the change of site described
by you necessitated the making of a new contract, yet if such change of site
rendered necessary such further change of levels, plans of distribution system,
plans and specifications of power plant, etc,, as in fact to substitute in effect a
new contract for that originally submitted to competitive bids, then the contract
should be re-advertised, and that already entered into should be abandoned The
action taken could have been prevented by injunction suit filed at the proper time.



362 ANNUAL REPORT

“6. In 1886 a franchise was granted by council to a water works
company for the purpose of operating a water works system and fur-
nishing the citizens of Newark with water for private consumption and
for public purposes. The furnishing of water for fire protection was
limited to twenty vears. In said franchise there seems to have been
no limit as to the time said franchise should expire for furnishing
water for private consumption.

“Query: Had council at that date authority to grant an un-
limited franchise, and if not, why?”

This inquiry raises a question that is fundamental. Section 3438 Revised
Statutes, now repealed and supplanted by section 29 M. C, was in effect during
the year 1886. Neither this section nor any related sections contained any limita-
tion of time as to the power of council to authorize the use of streets by street
railroads. Section 3443, being in pari materia with said section 3438, provided that,

“Council * * * shall have the power to fix the terms and
conditions upon which such railways may be constructed, operated,
extended, and consolidated.”

There is considerable authority for the view that ordinances granting fran-
chises to public service corporations unlimited as to time, are to be construed
as perpetual; and unless the statute authorizing the municipal legislature to grant
the use of its streets expressly authorizes perpetual grants to be made, such grants
are to be regarded as void. This view is hased upon the principle that statutes
authorizing grants are to be strictly construed in favor of the sovereign power.
The supreme court of this state, however, does not seem to have adopted this
rule of construction of municipal franchises. Instead of regarding an unlimited
grant as a perpetual grant, that court in Gas Company vs. City, 31 O. S. 33,
held: that,

“Where the contract (franchise) between a municipal corporation
and an incorporated company is silent as to the duration of the fran-
chise, such {franchise is not perpetual, but the duration thereof is
simply indeterminate, existing only so long as the parties mutually
agree thereto.”

By mnecessary implication from this decision it follows that council was
authorized under the statute above cited to make an indeterminate grant to a
street railroad company at the time mentioned by vou. For if, as seems certain,
our courts would hold that indeterminate grant is not to be construed as per-
petual, then the reason of the rule which forbids the making of such grants except
under express legislative authority is destroyed.

I am, therefore, of the opinion that at the date named a iranchise of the
kind- described by you could lawfully be granted.

“T?. In 1908 council authorized the appointment of a committee,
consisting of three of its members, for the purpose of investigating
the expenditure for the construction of the water works plant. An
attorney and stenographer were employed by said committee, paying
for said service $150.00.

Query: Had council a right to appoint a committee for said
purpose, and had said committee the right to issue subpoena for
witnesses and enforce attendance at its sessions?”
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Council undoubtedly has authority under its general grant of legislative
power to appoint a committee for this purpose. It has not the power, however,
to authorize its committee to issue subpoenas for witness and to enforce attend-
ance at its sessions. These powers must be specifically delegated by the general
assembly, and are not included in the general grant of power.

Again, a committee so appointed would have no authority to employ an at-
torney and stenographer. Committees of council as such have no power to order
or make any expenditures. Council itself must make all employments within the
legislative department. In fact, I question seriously whether even the council
could lawfully make employments of this nature.

It lies within the duty of the mayor, under section 38 M. C,, at any time to
appoint a commission for the examination of any municipal affairs. The com-
mission so appointed has power to administer oaths and to compel the attendance
and testimony of witnesses.

“8. In 1907 the Board of Health of the city of Newark con-
structed a sanitary sewer costing approximately $600.00, said sewer
being constructed in a private alley, the cost thereof being paid out
of the Board of Health fund. The records show a meeting of the
property holders abutting on said private alley, with the Board of
Health, and at such meeting the parties agreed to pay the cost of
constructing such sewer. There was no action taken by council rela-
tive to the matter either authorizing the construction or assessing the
cost against the property holders. There has been nothing paid by
said property holders towards the cost of the construction of the
sewer, neither have any assessments been certified against the prop-
erty.

Query: (a) Had the Board of Health the right and authority
to construct a sanitary sewer and pay for the same out of its funds
or should such sewer have been constructed by the Board of Service
under authority of council?

Querv: (b) The fact that the Board of Health did construct
said sewer and there being no action taken by council relative to the
matter, can assessments be made against the abutting property holders
and certified to the county auditor for collection, or can said property
holders be made to pay for the cost of the sewer, it being wholly a
private sanitary sewer?”

Section 2122 Revised Statutes provides in part as follows:

“The Board of Health shall abate and remove all nuisances
within its jurisdiction * * *

“The hoard may also regulate the * * * construction *
of all * * * places where offensive or dangerous substances or
liquids are or may accumulate, and when any building * * *
matter or thing, or the sewerage thereof is, in the opinion of the
board of health, in a condition dangerous to life or health, and when
any building or structure is occupied or rented for living or business
purposes, and sanitary plumbing and sewerage are feasible and neces-
sary, but neglected or refused, the board of health may declare the
same a public nuisance and may order the same to be removed,
abated * * * or otherwise improved by the owner * * * The
board may also, by its officers and employes, remove, abate, suspend,

¥
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alter, or otherwise improve * * * the same, and certify the costs
and expenses thereof to the county auditor, to be assessed against the
property, and thereby made a lien upon the same, and collected as
other taxes.”

Sections 2123 and 2124 provide the procedure for serving notice upon the
offending owners of property, which proceedings are conditions precedent to the
exercise of the power of the board of health to construct the sewer itself. These
proceedings seem to have been substantially complied with in the case described
by you.

Upon consideration of the provisions of the above quoted section it be-
_ comes apparent that the board of health had the right to construct the sanitary
sewer described by you under the circumstances mentioned, and to certify the
cost thereof to the county auditor for collection. No action of council in the
premises is necessary.

“9. The franchise of a street railway company provides that the
company shall pave between its rails whenever the municipality shall
determine to pave the remainder of the street, occupied in part by
it. Pursuant to this provision the company, on the occasion of the
improvement by the city of one of the streets traversed by it, enters
into a private contract with the same individual who is to do the
city’s portion of the work. At the completion of the work the street
railway company fails to pay the contractor.

“Council now authorizes an issue of bonds and devotes the pro-
ceeds thereof to paying the contractor, which is done through the
board of service. Subsequently the expense thus incurred by the city
is assessed against the street railway company and placed on the
grand duplicate for collection. Is this procedure legal?”

Section 2504 Revised Statutes, a statute of long standing, authorizes council
to “require any part or all of the tract between the rails of any street railroad
constructed within the corporate limits to be paved.” Apparently this require-
ment may be exacted as a part of the franchise grant of the railroad company
or by separate ordinance, as the statute would virtually become a part of the
franchise grant after its enactment, at least unless the council should attempt
to waive this right. Tt is held that the city on default of the railroad company
may improve the company’s portion itself and recover the cost in an action
against the company.

Columbus vs. Railroad Company, 45 O. S. 98.

This, however, is not what has been done here. The principle announced
in the decision cited permits the city to do the work but not to pay for the
work done under a separate contract to which it is not a party. That all work
of this kind undertaken by the city must be performed by the department of
public service in accordance with the provisions of sections 143 and 144 M. C,,
which provide for inviting competitive bids, etc., seems so clear as to need no
discussion. An issue of bonds to pay the contractor was, therefore, in my
opinion, unlawful.

The present situation of this matter is somewhat anomalous. The city has
no right to compel the railroad company to pay the-amounts assessed against it,
unless the railroad company has estopped itself by contract or otherwise from
denying liability. In case the amounts assessed against the company are paid by
it, and the transaction results in no loss to the city, it would seem that the city
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would be unable to recover from the contractor, or from the railroad company.
If the company should refuse to pay such assessments it would seem that it
would nevertheless ke liable to the city, inasmuch as the franchise provision was
for the benefit of the city, and the contractor has apparently been paid for a

thing of value to the city, accepted and used by it.

of the bodies interred therein.

10, About eighty vears ago there was transferred and dedi-
cated to the city of Newark a tract of land for cemetery purposes,
the dedication containing the provision that said land should remain in
the possession of the city so long as it was used for cemetery pur-
poses. A few years since that tract of land was abandoned as a cem-
etery (although there are at present over 200 bodies interred therein)
and used for park purposes. During 1909 there was constructed by
the Board of Service across said track or land concrete walks and
other improvements made thereon as improvements for a park.

“Query: Has the city a right to use such land for other than
cemetery purposes and was the action of the bhoard in accordance
with law?”

The statutes relating to the management and control of cemeteries by mu-

nicipal corporations and township specifically provide that the use of lands for
cemetery purposes shall not be discontinued without providing for the removal
Section 1536-515 Revised Statutes, old No. 2355,

which was in force at the date named by you, provides in part that,

“When a city or village holds any land or lands within its limits
which shall have been used as a cemetery or burial-ground, * * *
and it shall have been decided to remove the bodies interred therein,
it shall be lawful for the council to sell or otherwise dispose of any
such land * * * provided that such * * * other transfer of
such land shall not operate to give such purchaser possession of the
same until the bodies interred therein shall have been removed from
such cemetery, and all monuments and tombstones be removed and re-
erected at the place of re-interment of each person, respectively.”

Section 1473-a Revised Statutes, which was also in force on the date specified,
provides in part that,

“That where any graveyard, burial ground or cemetery is located
without the corporate limits of any city or * * * and the title
to and the possession of such graveyard * * * s in such a city
* * * or the same is under control of any of the authorities of
any city * * * and said city * * * has failed to protect tne
same or keep it enclosed with fences for two years, any five free-
holders whose property is in the vicinity of such graveyard * * *#
may apply by pctition to the probate court * * * Tstating in their
petition that such city * * * has failed to protect such graveyard
* % #* and asking for an abandonment or removal of such * * *
graveyard; which upon final hearing, if it appears to the court to be
to the public interest to have such graveyard * * * removea, 1t
shall so order * * * Should such city * * % fail to remove
such gravevard, then the court shall order such premises sold as upon
execution ; provided, that such sale * * * chall not operate to give
a purchaser possession of the same until the bodies therein interred
shall have been removed * * *”
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In view of the provisions of these sections and those related thereto, I doubt
seriously the legality of the course adopted by the city in the case described by
you. It seems clear that™if it was intended to abandon the property for cemetery
purposes, the evident intention of the law respecting the removal and re-interment
of bodies should have been complied with. The statutes make no specitic pro-
vision for cases in which it is desired to abandon the cemetery for that purpose
and use it for some other related municipal purpose, but I believe that the pro-
vision relating to such re-interment should, in any event, be observed.

Your question does not disclose whether or not ¢ouncil had taken any action
in the matter when the board of public service proceeded as stated. Council’s
action is, in my judgment, essential to the validity of the proceeding, and without
such action the board of public service would have no jurisdiction to treat the
property as a park, and expenditures made by the board in so acting would be
illegal. 1 have not considered the effect of the provision in the original deed to
the effect that the land should remain in the possession of the city so long as
it was used for cemetery purposes.

It would seem from your statement that the abandonment of the land as a
cemetery, if there has been such abandonment, would work a forfeiture of the
city’s title and a reversion thereof to the heirs of the original donors. If the
donors should assert their rights and the city should lose the entire property,
by virtue of this unauthorized act of the board of public service, it would seem
that the members of the board might be liable upon their official bonds. For a
discussion of the principles relating to the liability of the members of the board
of public service to actions on behalf of the city, I refer you to the former opinion.

“11. In 1908 the Board of Service advertised three different
times for the construction of the second distribution system. It was
clearly proven that at the first and second bidding there was collusion
amongst the bidders and upon this ground all hids were rejected.

“Are such persons who are parties to a collusion liable under
the law, and if so, what section of the statutes govern in the case?”

I am unable to find any provision of law imposing any penalty, civil or
criminal, for collusion in bids, unless it be the so-called Valentine Anti-Trust
Laws, which prohibits any

“combination of capital, skill or acts by two or more persons, firms,
partnerships, corporations, or associations of persons * * * for
either, any or all of the following purposes * * * to make or enter
into any, or execute or carry out any contracts, obligations or agree-
ments of any kind or description, by which they shall bind or have
bound themselves not to sell * * * any commodity or any ar-
ticle of trade, use, merchandise, commerce, or consumption, below a
common standard figure or a fixed value, * * * or by which they
shall agree to pool, combine or directly or indirectly unite anv interests
that they may have connected with the sale or transportation of any
such article or commodity that its price might in any manner be
affected.” '

Various civil and criminal penalties are exacted for violatron of this law.
In the case mentioned by you it appears that the city was not damaged by the
collusion among bidders, unless it be to the extent of the moneys expended by
its officers in re-advertising for bids. The civil penalties under the law above
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cited do not include money damages, while the fines imposed under the criminal
sections thereof would, of course, be paid into the county treasury. I am clearly
of the opinion, however, that collusion among bidders constitutes a violation of
this law.

“12. The proper officers of a municipality undertake to sell bonds
issued for a certain purpose. The sale was made privately, and the
money was received by the city. Thereupon a taxpayer after demand
upon the city solicitor procured an injunction restraining the officers
of the city from signing, executing or delivering to any person the
bonds in question, or registering any of the series. The prayer of the
petition sought to enjoin the payment of any money out of the funds

" arising from the proceeds of the bond sale, and the members of the
board of public service from incurring any liability or obligation upon
the faith of the bond sale. The order of the court allowing the
original temporary injunction was that injunction should be allowed
as prayed for in the amended petition, but the injunction actually
issued does not go to the extent of the prayer. Subsequently a motion
was made to dissolve the temporary injunction and the same was
granted. A stay of execution was allowed. The circuit court on
appeal and the supreme court on error, both upheld the validity of
the bond issue and sale, but stays of execution were duly allowed so
that the injunction remained in force from the date of the granting of
the original order until the suit was finally determined by the supreme
court. In spite of the existence of the injunction the officers of the
city proceeded to treat the fund as if it were in the treasury, having
deposited it in the municipal depository, and having entered into
obligations on the faith of the fund and which could be discharged
only by expending such fund.

“What effect, if any, did the disobedience of the injunction have
upon the validity of the proceedings of the officers?”

I have examined the printed record in the case in question, being that of
Vadakin vs. Crilly et al, No. 9463 general docket. Upon such examination I
am in doubt as to whether the injunction as actually issued by the court was
broad enough to restrain the municipal officers from treating the proceeds of
the bond sale as city moneys. At any rate, | am satisfied that if, in violation of
the prayer of the injunction, the moneys were treated as municipal funds, the
various steps taken by the municipal officers in pursuance of such a policy dur-
ing the life of -the injunction would constitute mere contempts of court. The
violation of the judicial order would not invalidate any of the proceedings.

Very truly yours,
U. G. DENMAN,
Attorney General.

JUSTICE OF THE PEACE EXERCISING JUDICIAL FUNCTIONS OF
MAYOR DURING LATTER'S ABSENCE MUST PAY FEES COL-
LECTD IN ORDINANCE CASES INTO CITY TREASURY.

August 24th, 1910.
Burean of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GeNTLEMEN : — I beg to acknowledge receipt of vour letter of August 18th,
requesting my opinion upon the following question:



368 ANNUAL REPORT
“Acting under section 1336-773a R. S., a justice of the peace is
appointed by the mayor of a city to serve as acting mayor during a
temporary absence, no salary being paid to the said acting mayor by
the citv. Has the said acting mayor a right to retain his fees in
cases tried before him for violation of city ordinances?”

The provision referred to by you is as follows:

Section 1536-773a Revised Statutes, section 1837 General Code:

“# % * JIn the absence or during the disability of the mayor,

he may designate a justice of the peace to perform his duties in crim-
inal matters, which justice shall, during the time, have the same power
and authority as the mayor.”

Section 126 M. C., which was in force contemporaneously with section 1536-
773a, provides that,

“Council shall fix the salaries of all officers * * * in the
city government * * ¥ * * % AJ| fees pertaining to any office
shall be paid into the city treasury.”

Section 1536-790 Revised Statutes provides in part that,

°

“The costs of the mayor and other officers, in all cases, shall be
fixed by ordinance, but in no case greater than the fees for similar
services before justice of the peace * * *”

!

In my opinion the justice of the peace acting by direction of the mayor,
under section 1536-773a is not a municipal officer —and is not “acting mayor”
— as you assume. Instead he is a justice cf the peace having certain extraordinary
jurisdiction for the time being.

Section 126 M. C,, however, does not provide that the fees of each municipal
officer shall be paid into the city treasury. Instead it provides that fees “per-
taining to any office” shall be paid into the.treasury. By force of section 1536-
790 the fees of the mayor, taxable by him as costs, are “fees pertaining to the
office of mavor.” The justice of the peace, exercising the jurisdiction of the
mayor, possesses the power to tax these costs although that power is derived
from an ordinance. He does not possess the power to retain them for his own
uce, however, as that is a power not possessed by the mayor.

I am, therefore, of the opiniqn that a justice of the peace, when exercising
the powers of the mayor, has power to charge, tax and collect the same fees as
costs to which the mavor is entitled under the ordinance prescribing the same,
in cases for violation of city ordinances, but that when collected such fees must
- be paid by him into the treasury of the city.

Yours very truly

W. H. MiLLER,
Assistant Attorney General.
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POLICE PENSION FUND-— WITNESS FEES.

Trustees of police pension fund entitled to accumulation of wilness fees
taxved in names of police officers in criminal cases and common pleas courts,
grand jury proceedings, etc., if officers in whese names such fees are taxed have
assigned their clavms to such irustees.

Aprit 9th, 1910,

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Okhio.

Dear SirR:— You have referred to me the letter of Andrew H. Foster,
Deputy Examiner, in which he states that the trustees of the police pension
fund of the city of Cleveland had made a demand on the county auditor for an
accumulation of witness fees of police officers taxed by the county clerk for
appearances before the grand jury, and common pleas and circuit courts. You
inform me that the trustees of the pension fund have ordered that all witness
fees properly taxable in the name of police officers shall be paid into the pension
fund, and that the officers have assented to this order.

The questions raised by the examiner are as follows:

1. Does section 1315 Revised Statutes authorize such fees to be
taxed in any case?

2. If the fees were lawfully taxed, does the fund belong to the
trustees of the police pension fund?

My predecessor, under date of April 17, 1906, held that said section 1315
providing that,

“No watchman or police officer is entitled to witness fees in any
cause prosecuted under any criminal law of the state, or any ordi-
nance of a city of a first or second class, before any police judge or
mavor of any such city, justice of the peace, or other officer having
jurisdiction in such cause.”

did not deny to police officers the right to witness fees in criminal cases tried
in the court of common pleas. Upon the reasoning of the same opinion such
officers would be entitled to witness fees in grand jury proceedings also. In my
opinion this holding is correct.

With respect to your second question I beg to state that section 2¢ of the
act creating the board of trustees of the police pension fund, now section 4623
General Code, provides in part that,

‘¥ ¥ gl rewards, fees, or proceeds of gifts and emolu-
ments, allowed by the authority in charge or control of the (police)
department, paid and given for or on account of any extraordinary
service of any member of the force * * * shall be credited to
the police relief fund.”

T have some doubt as to whether, by itself, this provision authorizes the
trustees of the police relief fund to make demand on the county auditor for an
accumulation of witness fees. The phrase, “fees * * * gllowed by the au-
thority in charge or control of the department * * * can not, in my judgment,
apply to such witness fees to which the officers are entitled as a matter of law.

24 A. G -
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Having regard, however, to the manifest intention of the police relief
statutes, I am of the opinion that the board of trustees, under favor of section
4624 General Code, which provides that “the trustees of the fund may take by
gift * * * moneys or real or personal property *  * *” may receive as-
signments from the several police officers entitled to the fees, and that the auditor
would be justified in honoring a demand based upon such assignments. As the
information by you does not disclose whether or not formal assignments have
been executed by the police officers, 1 am unable to advise that the auditor must
honor the demand of the trustees. \When ali proper formalities have been com-
plied with, however, the trustees of the police pension fund will be entitled to
the accumulation of the fees in question.
: : Yours very truly

U. G. DENMAN,
Attorney General,

POLICE OFFICERS’ FEES.

Fees may not be taved in name of police officers for services and return of
warrants.
April 6th, 1910.

Bureau of Iuspection and Supervisivn of Public Offices, Department of Auditor
" of State, Coluunbus, Ohio.

DeEar Sik:—1 heg to acknowledge receipt of your letter of March 3lst,
submitting for my opinion thereon the following question:

“May fees for services and return of warrants, subpoenas or
other writs be taxed in favor of patrolmen and detectives, who are

members of a city police force?”

This question, as you state, has been submitted to this departinent in at
least one other instance, but when thus submitted it was so complicated with
other questions that it was not clearly understood that an answer was desired
on this point.

The former opinions, therefore, are not to bhe regarded as expressions of
my judgment on this precise point.

I have carefully examined the statutes of this state and fail to find thereinr
any provision authorizing directly or by implication the-taxing of such fees.
There is no doubt that, in the absence of any such provision, no such costs may
be taxed.

I have already held that fees may not he taxed in the name of the chief
of police for services performed by such patrolmen or detectives.

It follows that in no case is it lawful to tax any fees in the name of any
person for the service and return of warrants, subpoenas or other writs by such
inferior members of a city police départment. - .

Very truly yours,

U. G. Denman,
Attorney General.
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JUSTICE OF PEACE—LIABILITY OF —FOR FEES IN CITY CASES.

Supplementary to opinion of August 2jth,
September Gth, 1910.

Burcau of Instection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — Supplementing my opinion of recent date, relating to the dis-
position of mayor's fees in case a justice of the peace is called upon, under
section 1536G-7734 R. S., to exercise the judicial functions of that officer during
his absence from the city, and replying to a further question suggested by your
examiner, | beg to state that in my opinion an action would: lie.on behalf of
the city against a justice of the peace and his bondsmen, as such, to recover such
fces illegally retained by him in ordinance cases. .

As stated in the former opinion, a justice while exercising the powers and
duties of the mayor in the judicial capacity of the latter, is, nevertheless, acting
as justice of the peace with certain extraordinary jurisdiction and power, and
the powers, duties and Hlabilities thus arising pertain to his office as justice of
the peace.

Yours very truly,
W. H. MiLLER,
Assistant Attorney General.

MUNICIPAL CORPORATIONS — CONTRACTS — MODIFICATION —
SANITARY POLICE OFFICER.

Certificate that money is in the treasury, etc., ypust be issued in case liability
of city on conlract is increased by modification thereof.
Sanitary police officers were not under civil service prior to adoption of
Paine Law. .
July 6th, 1910.

Burean of [uspection and b:n/’er:'ision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — You have verbally requested my opinion upon the following
fuestions :

1. Are additional expenditures arising from the modification or
alteration of a municipal contract under favor of section 143 M. C,
legal without the issuance of the auditor’s certificate, under section
45 M. C., to the effect that the money necessary to defray such addi-
tional expense is in the treasury, etc.?

2. Were sanitary police officers protected by civil service rules
ptior to the enactment of the Paine law?

Both of these inquiries I am told arise under the law as it existed before
the enactment of the Paine law and, of course, before the adoption of the
General Code. Section 45 M. C. provides in part that,
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“No * * * obligation involving the expenditure of money
shall be entered into, nor shall any * * # resolution * * * for
the expenditure of money be passed by * * * any board * * =
of a municipal corporation unless the auditor of the corporation
* * * shall first certify to council that the money required for
the * * * expenditure, or to pay the * * * expenditure, is in
the treasury to the credit of the fund from which it is to be drawn,
and not appropriated for any other purpose * * *; and the sum
so certified shall not thereafter be considered unappropriated until the
«corporation is discharged from the * * * obligation or so long as
the * * * resolution * * * is in force; all * * * obliga-
tions, and all * * * resolutions * * * entered into or passed
contrary to the provisions of this section shall be void, and no party
whatever shall have any claim or demand against the corporation
thereunder; nor shall the council or a board * * * of any mu-
nicipal corporation, have any power to waive or qualify the limits
fixed by such * * * resolution * * * or fasten upon the cor-
poration any liability whatever for any excess of such limits, or release
any party from an exact compliance with his contract under such

= * % gegolution * ¥ ¥
Section 143 M. C. provides in part that,

“% % * whenever it becomes necessary, in the opinion of the di-
rectors of the appropriate department in cities * * * in the prose-
cution of any work or improvement under contract to make altera-
tions or modifications in such contract, such alterations or modifica-
tions shall only be made by such directors in cities or councils in
villages, by resolution, but such resolution shall be of no effect until
the price to be paid for the work and material, or modified contract,
has been agreed upon in writing and signed by the contractor * * *
and the directors on behali of the corporation”.

Tt will be seen that the section last above quoted necessitates the making
of a new or subsidiary contract in case of desired alterations in an original mu-
nicipal contract. In my opinion these subsidiary contracts are at least “obliga-
tions” within the meaning of section 45 M. C, if the result of the making of such
subsidiary contract is to fasten upon the city a contingent liability exceeding the
amount agreed upon in ‘the original contract and which is already covered by’
the certificate under section 45 M. C. Inasmuch as the contract is made effective
by resolution, T am of the opinion that the certificate should be filed as a con-
dition precedent to the legal passage of such resolution. Of course it is under-
stood that in cases where this formality has not been observed and money has
been actually paid to contractors for work actually done under such modified
contracts at a cost exceeding the amount of the original certificate, such excess
cannot bhe recovered from the contractar unless the additional work was not
reasonably worth the amount paid for it, and in the ahsence of fraud. State
ex rel v. Fronizer 77 O. S. 7.

I am, therefore, of the opinion that the law requires the certificate men-
tioned in vour first question to be made and filed in case of additional expenditures
made necessary by the modification of a municipal contract.

Answering your second question I beg to state that section 2115 R. S,
adopted and kept in force by section 189 M. C,, provided in part that,
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“The board of health shall also have power to appoint, with the
consent of council, as many persons for sanitary duty as in its opiniomn
the public health and sanitary condition of the corporation may re-
quire, and such persons shall have (a) general police powers, and be
known as the sanitary police. The board shall have exclusive control
of their appointees, “ * *_ All such appointees shall serve during
the pleasure of the hoard”.

This section is-in itself conclusive of your question. Without quoting any
of the former sections of the municipal code, suffice it to say, that the civil service
section, so-called, applied only to the department of public safety. (See par-
ticularly section 153 and section 156, etc, M. C., as the same existed prior to
the exactment of the Paine law.) As is clear from section 2115 R. S., sanitary
police were at that time not within the safety department.

Yours very truly,
U. G. Denman,
Attorney General.

MUNICIPAL CORPORATIONS — CONSULTING ENGINEER —VARIOUS
QUESTIONS RELATING TO PROCEDURE IN EMPLOYING DIS-
CUSSED.

August 9th, 1910.

Bureaw of Inspection and Supervision of Public Offices, Departiment of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — You have handed me the letter addressed to you by Mr. E.
G. Bradbury, Consulting Engineer, and you request my opinion as to the fol-
lowing questions submitted to you by him:

“1. Has a city the right to employ an engineer other than the
city engineer to prepare plans for or supervise the construction of a
sewer system, scwage disposal plant, water works, water purifica-
tion plant or street improvement?

“2. 1f the compensation of an engineer employed by a city or
village for special work, or as consulting engineer is in excess of
$500.00, is it necessary to advertise for such service whether the same
is to be paid for on a salary, per diem, lump sum or percentage?

“8. Tf on a per diem or salary basis can the same be made to
include the service of draftsman and other assistants?

“4. In the case of a city is it the prerogative of the director
of public service or of the council to fix the compensation of en-
gineers employed by said director?

“Section 227 of the code explicitly confers upon the council
authority to fix the salaries and compensation of all city employes
whose number is determined by them and to fix the amount of bond
to be given by employes in any department of the city government,
(if bond be required). Does the power to fix such salaries and com-
pensation extend to such employes as are by section 145 made ex-
ceptions to the general rule laid down in section 2272

“3. Does the same rule apply in case the total compensation is
less than $500.00?
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“6. If council is required to fix the compensation, then in the
case of a city having issued bonds for the purpose of constructing a
specified improvement and the council having authorized the Director
of Public Service to expend the proceeds of said bonds and council
further having authorized by proper ordinance or resolution the
Director of Public Service to have plans and specifications prepared
for the said improvement at a stated price or not to exceea a stated
price, the same being in excess of $3500.00, is such action of council
a sufficient fixing of the compensation of the engineer employed by
said director for the purpose specified, said engineer being employed
on a per diem, or must council fix the per diem rate to be paid?

"7.5 How should a city or village having no regularly employed
engineer proceed in the case of projected improvements to be paid
for by special assessment, the preparation of plans, estimates, etc,
being a necessary preliminary to the legislation ordering such improve-
ments, and it being desired to include the cost of plans, etc., in the
cost of the improvement, the same to be paid for by property bene-
fited ?”

Answering the first question submitted by Mr. Bradbury I beg to state that
in cities there is no statutory office such as “city engineer.”” Under section 4327
General Code the director of public service has authority to “determine the num-
ber of * * * engineers * * * necessary for the execution of the work
and the performance of the duties of this department”™ (which, of course, includes
the public utilities and undertakings enumerated by Mr, Bradbury.) The action
of council under section 4214 General Code, fixing, by ordinance or resolution,
their respective salaries and compensation (referring to the officers and employes
of the various municipal departments), supported by appropriation, or perhaps
an issue of bonds, is, of course, necessary in order to arm the director of public
service with complete authority to employ an engineer. When all these require-
ments have been complied with, however, the director of public service may, in
my judgment, employ as many engineers as he sees fit, and, if the action of
council is consistent therewith, may make such employment for the accomplish-
ment of a specific undertaking, rather than in a permanent manner, at an annual
salary, etc.

Referring to the second question submitted 1 beg to state that section 4221,
applicable to village councils, provides in part that “ * * * when any ex-
penditure other than the compensation of persons employed therein, exceeds
five hundred dollars” competitive bids shall be provided.

So alsg _section 4328 General Code, which governs the director of public
service in a city in making contracts within his department, provides in part
that, * * * when. an expenditure within the department, other than the
compensation of persons emploved therein, exceeds five hundred dollars,” the
director shall advertise for bids. ) .

As already indicated. all the engineers, consulting and otherwise, employed
by the public service department of a municipality, are “persons employed therein”
within the meaning of these auoted provisions, and it is not necessary to adver-
tize for competitive bids in the making of such a contract of employment. I do
not wish to be understood as concdemning the practice of advertising for bids in
such cases if such practice exists. Doubtless the same is well advised from a
business standpoint. There is no law requiring such action, however.

Answering the third question, T am of the opinion that consulting engineers
may be employed by cities and villages either at a stated compensation for the
entire work. or on a per diem or salary basis, and in either event the compensation
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allowed the consulting engineer, may be made to include the services of drafts-
man and other assistants employed by him in the performance of the services
required of him. While the statutes defining the powers of the director of public
service arc to be strictly construed, yet a practice such as this would be in con-
formity to the usages of business and as such should be upheld in the absence of
specific statutory prohibition.

Aunswering the fourth question submitted by Mr. Bradbury, I beg to state
that, in my opinion, council should fix the compensation of all emploves within
the department ot public service, including engineers.

Section 4214 General Code, is in part as follows:

“Except as otherwise provided in this title, council, by ordinance
or resolution, shall determine the number- of cfficers, clerks and
emploves in each department of the city government, and shall fix by
ordinance or resolution their respective salaries and compensation,
and the amount of bond to be given for each officer, clerk or em-

ploye in each department of the government, if any be required.
& & A0

Section 4327 General Code, formerly section 145 M. C., “provides otherwise”
with respect to the determination of the number of employes in the department
of public service, but does not provide for the fixing of the salaries and compen-
sation of the employes in such department. I am, therefore, of the opinion that,
notwithstanding the apparent ambiguity of section 4214, the same confers upon
council the power to fix the salaries and compensation of engineers employed by
the director of public service.

The fifth question submitted by Mr. Bradbury has been answered by the
foregoing.

Referring to the sixth question I beg to state that, in my opinion, the
director of public service may not, by contract, employ an engineer or any other
employe at a per diem unless the same has been fixed and determined by council.
In the case submitted by Mr. Bradbury the action of council should, in my judg-
ment, be deemed sufficient to authorize the director of public service to employ
an engineer .to do the work for a stated “lump sum” compensation, but not to
employ such an engineer by the day at a rate to be determined by contract between
the director and the engineer.

In consideration of the seventh question asked by Mr. Bradbury the follow-
ing provisions of the General Code are in point:

Section 3896:

“The cost of any improvement contemplated in this chapter
shall include (here follows an enumeration of different items, no
specific mention being made of the expense of procuring plans and
specifications), and any other necessary expenditure.” ’

Section 3816

“At the time of the passage of such resolution (of necessity)
council shall have on file in the office of the director of public service
in cities and clerk in villages, plans, specifications, estimates and pro-
files of the proposed improvement * * *”



376 ANNUAL REPORT

Under these two sections, or rather, the - corresponding sections of the
Municipal Code of 1902, my predecessor advised your Bureau that

“If” the superintending and engineering, in connection with the
construction of a bridge, were performed by the engineer of a city
and his assistants, who were appointed as such at a fixed salary, which
is paid out of the general funds of the municipality, the cost of such
superintending and engineering cannot be paid from such bond issues;
but if a special engineer of such an improvement is necessary, * ¥
and is employed for that purpose, the amount allowed for his services
may properly be paid from the proceeds of the bond issue, provided
the amount of his compensation has been duly appropriated for that
-purpose, by council. (Section 45 M. C.; Longworth v. Cinti., 34 O.
S. 101; Commissioners v. Fullen, et al, 118 Ind. 158; Pittinger v.
Wellsville, Vol. 52, O. L. B. 83.)

“The latter portion of your question should be answered * * *
by stating that if the board of public service is of the opinion that
special engineers should be employed * * * the compensation of
such engineers as fixed by the board may be paid as part of the cost
of the improvement, when duly appropriated therefor, either from
the fund raised by special assessment or the proceeds of a sale of
bonds made for the purpose of constructing such improvement.”

Annual Report of Attorney General for the year 1907,
page 154.

In all the foregoing 1 concur and suggest the following procedure in case
the employment of an engineer for the special purpose of preparing the necessary
plans and specifications for use in the construction of a public improvement to
be paid for by special assessment is deemed advisable.

1. Council should determine at the time of passing the ordinance pro-
viding for the assessment of the cost of the improvement upon the abutting prop-
erty, which ordinance should precede all other steps taken, that the compensation
of the engineer is a necessary part of such costs. Said ordinance should also
fix such compensation or the rule by which it ka1t ha Tater mined.

2. The director of public service may, in such case, with or without the
direct authority of council, employ an engineer to do the necessary work, and
may expend from the proceeds of bonds issued or assessments levied, the money
necessary to discharge, on the city’s part, the terms of the contract of employ-
ment.

Yours very truly
W. H. MiLLgr,
Assistant Attorney General.

PREMIUM ON BONDS OF MEMBERS OF POLICE AND FIRE DEPART-
MENT — AUTHORITY OF DIRECTOR OR COUNCIL TO ORDER
PAID—Y. M. C. AL MUST PAY WATER RENT-—CIVIL
SERVICE COMMISSIONER — MANNER OF CERTI-

FYING NAMES FOR APPOINTMENTS.

City auditor may not draw warrant to pay premium on bonds of members of
police and fire departments even though council or director of safety so directs.
Council or director of service may not allow free water rvent to Y. M. C. A.
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Where one of three men certified to appointing officer by civil service coin-
mission refuses appointinent, commission nust, upon notice, then certify the three
candidates graded highest.

May 16th, 1910.

Burean of Inspection and Supervision of Public Offices, Departinent of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — You submit to this department the following questions, in
request for opinion:

“l. Should the city auditor draw his warrant in payment of
the premium on bonds of members of the police and fire depart-
ments, if council by ordinance has stipulated that the city shall pay
for the premium on said official bonds? If council has not acted
upon the matter, has the director of safety the authority to allow
such claim and should the city auditor draw his warrant in pay-
ment thereof?

“2. May the council or director of public service allow free
water to the Young Men's Christian Association from the service
furnished by the municipal waterworks? May any city authority
extend the free water privileges beyond those set forth in old sec-
tion 2417, R. S.?

“3. 1f one of the three men certified to the appointing officer
by the civil service commission of a city refuses the appointment
upon the same being tendered to him, may the civil service com-
mission be required by the appointing officer to certify an additional
name before he makes the appointment to fill the vacancy in a position
in the civil service?’

1. As to your first question, the only authority which T am able to find
for the payment of premium on bonds of members of police and fire depart-
ment, or other public officers within this state, is contained in the act of 97 O.
L. 182, (3641c R. S.), which act was declared unconstitutional by our Supreme
Court in the case of State ex rel. v. Robins, 71 O. S, 273, and also in the case
of Haunts w, Lanman Company, 15 O. D. 64 This unconstitutional act con-
tained among other things the following provision:

“In all other cases, where, by the foregoing provision of this
act, a corporate surety or guarantor is required, the premium to be
paid to any such company or companies for becoming such surety
or guarantor, shall be paid out of the general fund of the division
of government by or for which the person giving such bond or
undertaking was appointed or elected.”

The above quoted language is not found in the act of 92 O. L. 320, which
the act of 97 O. L. 182 attempted to amend as to section 364lc, R. S., nor is
such language contained in sections 9571, 9572 or 9573 of the General Code which
appears to bhe a codification of section 3641c as contained in the act of 92 O. L.
320. The act of 92 O. L. 320 provided in part as follows:

“% % & and any judge, court or officer, whose duty it is to
pass upon the account of any assignee, trustee, receiver, guardian,
executor, administrator or other fiduciary, required by law to give
bond as such, and whenever such assignee, receiver, trustee, guardian,
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executor, administrator or other fiduciary, has given bond with a
surety company as surety thereon, shall allow, in the settlement of
the account of such assignee, receiver, trustee, guardian, executor,
administrator or other fiduciary, a reasonable sum paid a company
authorized under the laws of this state so to do, for becoming his
surety on such bond, etc.”

The present section 9572 of the General Code contains almost identically the
same language. '

The fact that it was deemed necessary to add the above quoted language in the
act of 97 O. L. 182 to the provisions of section 364lc, R. S., as found in the
act of 92 O. L. 320, indicates that, in the opinion of the General Assembly,
the language of 92 O. L. did not permit the payment of premiums upon bonds
of such public officers as members of the police and fire department or other
officers of the political subdivisions of the state. In addition to this, the spe-
cific uses of the terms “assignee,” “trustee,” etc, in the act of 92 O. L. 320 and
also section 9572 of the General Code, under the rules of statutory construction
would necessarily exclude any other classes of persons from coming within the
provisions of such section.

It appears that the codifying commission ignored the act 97 O. L. 182 for the
reason that the Supreme Court, in the case of State ex rel. v. Robins, 71 O. S.
273, declared the entire act to be unconstitutional. A further reason for ex-
cluding the provision authorizing the payment of premiums in the case of public
officers from the present code is found in the following language of the Su-
preme_ Court in such case:

“The requirement of the statute is that an executor, adminis-
trator, guardian, trustee or other fiduciary shall give a security com-
pany as bondsman and that the estate shall pay for it, which is a
taking of private property for private uses without compensation,
and that a public officer shall give bond with a surety company as
surety, the premium to be paid out of the public funds. The effect
of the latter provision is to require the state, county, township or
municipality to pay to the enrichment of security companies, each
year, vastly more than it would lose by defaulting public officials;
and it thus becomes evident that it would be more economical for the
public to become its own insurer of the good faith of its officials,
which would result perhaps in no official bond in any case. It does
not seem to us,therefore, that any part of this statute was promoted by
considerations of public necessity of public welfare, and thence it
follows that it is an unconstitutional restriction upon the liberty to
contract which is guaranteed by article 1, section 1 of the constitu-
tion of this state.”

The Court further say, page 293:

“but it is pressing the conclusion too far to maintain that the legis-
lature may go beyond the purpose of the security to be given, and
may require things to be done which do not increase the protec-
tion of the obligee, which abridge individual rights without con-
tributing to the general welfare, and which enrich a designated class
of sureties to the exclusion of all others. Such a conclusion would
lead not only to violation of article 1, section 1 of our constitu-
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tion, as already shown, but of article 1, section 2, also, which de-
clares that ‘government is instituted for the equal protection and
benefit' of the people.”

It is to be noted that the above language attacks the constitutionality of
the provision for paying premiums upon the bonds of public officers,

TUpon investigating the powers granted to municipalities, I find that while cities
through their councils, may provide for the salary and compensation of muni-
cipal officers, no provision is made anywhere for the payment of premiums on
bonds of officers, which payment can in no wise be included within the term
“salary” or the term ‘“compensation.” The giving of a bond is preliminary to
the holding of an office and the payment of such premium is a personal matter
between the person giving the bond and his surety.

For all of the above reasons I am of the opinion that a city ‘council is
without power to provide for the payment by the city of premiums on the official
bonds of members of the police and fire departments, that the director of safety
of a city is without power to allow such a claim, and that the city auditor is
without authority to draw his warrant in payment thereof. ’

2. As to your second question, section 3963 of the General Code is the
codification of former section 2417 R. S. and provides as follows:

“No charge shall be made by such director for supplying water
for extinguishing fires, cleaning fire apparatus or for furnishing or
supplyving connections with fire hydrants and keeping them in repair
for fire department purposes, the cleaning of market houses, the use
of public school buildings, nor for the use of any public building
belonging to the corporation, or any hospital, asylum or other charit-
able institution devoted to the relief of the poor, aged, infirm or desti-
tute persons or orphan children.”

It is a well settled rule that statutes granting exemption from taxation,
assessments or charges due the public must be strictly construed in favor of the
public and that, unless an exemption is clearly and explicitly indicated in the
language of the statute, there can be no escape from payment to the public.

Section 3963 makes specific exemptions from charge for supplying water
and the enumeration of the exemptions made in this section acts as a prohibition
against exemption in all cases not thus enumerated. A Young Men’s Christian
Association cannot in any manner be included in any of the classes named in such
section 3963. Even though it may be classed as a charitable institution, this
section exempts only charitable institutions which are “devoted to the relief of
the poor, aged, infirm or destitute persons or orphan children,” and a Young
Men’s Christian Association is not an institution of such character.

I am, therefore, of the opinion that a Young Men's Christian Association
may not be furnished any free water by a municipality, and I am further of the
opinion that no city authority can extend the free water privileges beyond the
limits specifically set out in section 3963 of the General Code.

3. As to your third question, sections 4481 and 4482 of the General Code,
formerly sections 160 and 161 of the Municipal Code, provide as follows:

“Section 4481. Appointments shall be made in the following
manner: The appointing board or officer shall notify the commission
of any vacancy to be filled. The commission shall thereupon certify
to such board or officer the three candidates graded highest in the
respective lists as shown by the result of such examination. Such
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board or officer shall thereupon appoint one of the three so certified.
Grades and standings so established shall remain the grades for
period of six months, or longer if the commission so determines, and
in succeeding notifications of vacancies, candidates not selected may
be dropped by the commission after having been certified a total of
three times.”

“Section 4482. Forthwith, upon such appointment and employ-
ment, each appointing officer shall report to the civil service commis-
sion the name of such appointee or employe, the title, the character
of his office, the date of the commencement of service, and the salary
or compensation thereof, and such other information as the commis-
sion requires in order to keep the roster herein mentioned.”

You will note that in case of a vacancy the commission shall certify to the
appointing officer “the three candidates graded highest” and that the appointing
officer “shall thereupon appoint one of the three so certified” The language
“appointment and employment” in section 4482 succeeds the language “appoint-
ment or employment” in section 161 of the Municipal Code and in my opinion
the words “appointment” and “employment” are used as svnonomous.  When,.
therefore, the appointing officer appoints one of the three candidates certified to
him, he has filled a vacancy and the person appointed by him is entitled to the
position for the reason that his application for employment has been fully accepted.
Should he fail to begin work in such position, the appointing officer has fully
performed his duties as to the three candidates certified to him, because he has
appointed “one of the-three so certified” and a new vacancy has occurred which
should be filled by the appointment of one of three candidates to be again certi-
fied to him by the civil service commission. Tt appears to me that the appoint-
ing officer should not be denied, in any case, the right to make his selection
from three candidates who are eligible and willing to serve in the position.

I am, therefore, of the opinion that, where an appointing officer has ap-
pointed one of the three candidates certified to him by the civil service commis-
sion, such commission should, upon notice from the appointing officer, certify to
him “the three candidates graded highest,” in order that the appointing officer
may appoint one of the three to 'the position which is to be filled.

Yours very truly,

U. G. DENMAN,
Attorney General.

MUNICIPAL CORPORATION MAY NOT SELL ALL ELECTRIC POWER
OF MUNICIPAL PLANT TO PRIVATE CORPORATION.

November 30th, 1910.

Bureaw of -Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — I beg to acknowledge receipt of your letter of November 17th,
enclosing a copy of an agreement made and entered into between the Board of
Public Service, of a certain city, with the consent of council, on May 18th, 1909,
with a certain electric and gas company, the terms whereof will be hereafter more
fully set forth. You request my opinion as to the validity of this contract.

The following are the material portions of the contract:
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“This agreement made and entered into by and between the city
* % % through its board of public service, and with the consent of
council, said city being hereafter known as party of the first part, and
the * * * clectric and gas company, being the owner of certain
water power, from which electricity is generated, by its proper author-
ized officers, party of the second part:

“WiTnNesseTH :  That said second party hereby agrees to furnish
said first party by means of its said water power * * * electric
current * * #* to be delivered to party of the first part at its
power station i the city * * * on the following terms and con-
ditions : '

“Party of the second part is to furnish the meters, the trans-
formers necessary, and make the switchboard connections on the prop-
erty of the party of the first part; said meters, transformers and
switchboard connections are to be and remain the property of the
second party. Also party of the second part agrees to furnish party
of the first part with two pumps * * * for the pumping of water,
the same to be driven by motors * * * which * * * party of
the second part also agrees to furnish. * * *

“Party of the first part hereby agrees to operate the electric
driven pumps exclusively during the period of this contract, which
shall be for twenty (20) years, and to furnish the city and its in-
habitants * * * only such current as it buys under this contract,
the intent being that party of the first part uses the current which it
buys from second party exclusively for the power to drive all water
_pumping machinery, and also electric light service, which the second
party agrees to furnish to first party, and to no others within the
fimits of said city during the terms of this agreement.”

“Party of the second part is hereby given permission by party of
the first part to make all necessary changes and repairs at the power
house by party of the first part, so that in case of interruption to the
service, or shortage of power, * * * party of the second part
may, at its option, operate any, or all, of the steam plant of party of
the first part. * * * Whatever labor or material is put into the
betterment of the power station of party of the first part by party of
the second part, shall not effect the title of the property * * * but
will be given to party of the first part-by party of the second part for
the purpose of making this an auxilitary steam plant that may be
operated at any time when party of the second part may so desire.
Party of the second part further agrees to pay one dollar per day
rental for each day that the plant is operated as an auxiliary * * #*”

“Party of the first part agrees to pay therefor the prices named
herein, to-wit:

“Two and one-quarter (2}c) cents per k. w. hour, as measured
by the meters, in the power house of party of the first part, payment
to be made on the 20th of the month for all current which has been
used the preceding month. * * * (The contract provides for cer-
tain contingencies upon which the party of the second part will re-
duce the rate to two (2c) cents per k. w. hour.) The contract then
provides that “at this time the title to the pumps, etc., shall pass from
party of the second part to party of the first part * * % The
rate of two (2c) cents per k. w. hour shall extend for the balance
of twenty (20) years * * *7

381
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While the contract does not so expressly state you inform me that the
reference to “pumps” and “steam plant”, etc, is such as virtually turn over to
the electric and gas company existing municipal water works and electric light
plants, in other words, that the contract provides that the company shall operate
these two municipal plants and sell the ¢urrent to the city at a certain price.

I do not believe this contract is valid. It certainly is not enforcible under
section 1432 M. C, in force at the time the contract was entered into. That
section provides in part that, :

“The directors of public service * * * by and with the con-
sent of the council * * * are hereby empowered to enter into a
contract with the owners of any hydraulic * * * to furnish water
power for the propeling of machinery nor or hereafter to be erected
in the water works, clectric light or gas plant of such municipal cor-
poration * * * for any term of years, and the provisions of section
143 and section 45 of this act herein referred to, and to which this is
supplemental, shall not apply.”

This section authorizes a contract for water power while the contract is,
at the very least, a contract for. electric current.

The only other section of the Municipal Code under which authority for
the contract might be claimed is section 45 which provides in part as follows:

“k % ¥ The council of any city may authorize * ¥ * g
contract with any person, firm or company for lighting the streets,
alleys, * * * and public places in the municipal corporation, or
for furnishing water to such corporations, or for the collection and
disposal of garbage in said corporation, or for the leasing of the
electric light plant and equipment, or the water works plant, or both,
of any person, firm or company therein situated, for a period not
exceeding ten years. and the requirement of a certificate that the
necessary money is in the treasury shall not apply to such con-
tract; * * *

The contract above quoted is not a contract for the lighting of streets, etc.,
in the municipal corporation. It is simply a contract for certain electric current
and power. Neither is it a contract for the leasing of the electric light plant
and eguipment, or the water works plant of a third party, as, under its terms,
the municipal plants are to be turned over to and operated by the third party.
Tt is not'a contract for furnishing water to the corporation. Tt is, therefore, not
within the authority of the above quoted clause of section 45.

Under section 70 M. C. every municipal corporation is vested with power
“to furnish the municipality and the inhabitants thereof with light, power and
heat, and to procure everything necessary therefor * * *”

Under this section 1 have heretofore held, in an opinion to the City Soljcitor
of Nelsonvillé, that a municipality might lawfully buy electric current pro-
duced in a plant outside of its borders, and sell such electricity again to private
consumers. But this again is not the arrangement witnessed by the contract above
quoted Tre company under this contract is to operate the municipal plant. Tt
appears in the transaction not as a manufacturer or owner of an electric light
plant, but merelv as the owner of water power, evidently secking to conform to
the provisions of section 143a.
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In short, 1 find no authority anywhere in the Municipal Code for this kind
of a contract, which, not coming within the provisions of section 143a or 45 M. C..
would have to be condemned at any rate on the ground that it was not entered
into after competitive bidding, and that the auditor has not certified that the
money necessary to discharge the contract is in the treasury and unappropriated
for any other purpose.

Very truly yours,
U. G. DENMAN,
Attorney General.

MUI\'ICIP‘\I; CORPORATIONS — STREETS AND ALLEYS -— ABANDON-
MENT —STATUTES OF LIMITATIONS.

August 3rd, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — You have submitted to me for my opinion thereon the fol-
lowing question:

1. An alley surveyed and dedicated as such has for 35 years been
peacefully, openly, notoriously and exclusively within the possession of
owners of abutting property; has the public lost its title thereto or
easement therein? .

2. Assuming an’ affirmative answer to the first question, what
proceedings are necessary to acquire on behalf of the public the full
use and benefit of such alley?

Section 11220 General Code expressly provides: . -

“Tf a street or alley, or any part thereof, laid out and shown on
the recorded plat of a city or village, has not been opened to the public
use and occupancy of the citizens thereof, or other persons, and has
been enclosed with a fence by the owner or owners of the inlots, lots
or outlots lving on, adjdcent to or along such street or alley, or part
thereof, and has remained in the open, uninterrupted use, adverse pos-
session and occupancy of such owner or owners for the period of
twenty-one years, and if such street, alley, inlot or outlot is a part of
the tract of land so laid out by the original proprietor or proprietors,
the public easement therein shall be extinguished and the right of
such city or village, the citizens thereof, or other persons, and the
council of such city or village and the legal authorities thereof, to use,
control or occupy so much of such street or alley as has been fenced
up, used, possessed and occupied, shall be barred, except to the owners
of such inlots or outlots lying on, adjacent to or along such streets or
alleys who have occupied them in the manner aforesaid.”

There is also much anthority in this state to the effect that the same rule
obtained at common law, but [ deem it unnecessary to quote the same in view
of the express provisions of this section, which is a portion of the statute of
limitations.
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Answering your second question I beg to state that, the public having lost
its rights to the allev in question the same cannot be again acquired without
purchasing the necessary land or appropriating the same under sections 3679
et seq. General Code, formerly sections 12 et seq. M. C.

Yours very truly,
W. H. MiLLER,
First Assistant Attorney General.

MUNICIPAL CORPORATION—STREET IMPROVEMENT—RIGHTS AND
LIABILITIES OF CITY IN CASE MATERIALS NOT IN COM-
PLIANCE WITH SPECIFICATIONS ARE ACCEPTED AND PER-
MITTED TO BE USED BY CITY OFFICERS — GENERAL DISCUS-
SION.

Former member of board of public service retired from office within year
may not legally act as chief inspector of improvements begun or prosecuted by
city during term of office, or one vear thereafter.

August 20th, 1910,

BRureau of Inspection and Subervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

Dear Sirs: — You have submitted to me various questions raised by your
inspector in examining the affairs of the city of Akron as follows, viz.:

1. The specifications of a paving contract provide for brick
of certain dimensions. The contractor furnishes brick having a depth
- uniformly less than that required by the specifications. Such brick
are approved in advance by the board of public service and are per-
mitted to be laid by the board. The director of public service, suc-
~ ceeding the board of public service, continues the policy of the board
in this respect and permits the work to continue. Under authority
of the hoard and of its successor, the director, the various payments
provided for in the contract are ordered and made. The director
of public service orders the final estimate to be paid but the city
auditor refuses to comply with the order. No formal alteration or
modification of the contract in the manner prescribed by statute has
been attempted to be made. The improvement, with the exception of
inter-sections, etc., is to be paid for by special assessment.

Query: (a) The work being completed by the use of such ma-
terial, has the contract heen substantially performed by the contractor?

(b) What are the present rights of the city, if any, and upon
whom does liability to the city, if any, rest?

2. At the time the contract was entered into no certificate of
the city auditor was filed to the effect that the city’s portion of the
funds was in the city treasury, etc. What effect does the absence of
such certificate have upon the legality of the contract?

3. May an ex-member of the board of public service, retired
from office within the vear, be legally appointed chief inspector of im-
provements by the mayor or board of control, the position and salary
having been previously established and authorized by council?
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{. The specifications of a municipal contract for street improve-
ments provide in effect that the board of control shall interpret the
contract and be the sole judge of the proper cxecution of the work;
and that the director of public service shall approve the brick to be
used. Are such specifications lawful and binding upon the city, or
arce the decisions of the board of control and the director of public
service, or either of them, subject to review?

5. May the sinking fund trusteces of the city purchase notes
issued by the city under authority of former section Y5a M. C.?

The first set of questions submitted by you can not be answered strictly as
questions of law. They are questions of mixed law and fact, and I can do no
more than to suggest the principles of law applicable to their solution.

In the first place it is clear that if the directors and the director of public
service were authorized to accept the performance tendered by the contractor,
including the quality of material used by him, and that if such acceptance was
binding upon the city, then the city is estopped so far as its interest in the con-
tract is concerned. Like any other corporation, a municipality can only act
through its duly authorized agents, and the acts of such agents, within the scope
of their actual authority, are virtually, in law, the acts of the city. It is settled
by well-established common law principles that an individual may accept any
tender of performance, whether the same would otherwise be substantial per-
formance of the terms of the contract or not, and thereby preclude himself from
resisting payment of the full contract price. \What acts amount to such accept-
ance, and what circumstances must exist in order to make the same conclusive
upon an individual, are questions of mil}or importance in this connection. It
follows that if a municipal corporation has the power to act as an individual in
this respect, and that if this power is in turn delegated to any officer or agent
of the corporation, then it is possible for such officer or agent, under certain cir-
cumstances, to render the city liable to pay the contract price of an improvement
whether the same has been substantially performed or not.

I deem it proper here to remark that fraud of the contractor inducing
acceptance on the part of an owner, whether an individual or a corporation,
vitiates any acceptance made by the latter. This is one of the many circum-
stances ahove alluded to, but its importance justifies special mention of it. So
also, fraud or conspiracy on the part of public agents otherwise authorized in
the premises, renders any attempted acceptance by them on hehalf of the cor-
poration of no force as against the latter. This is very important, and T wish
to advise you specifically that if the circumstances under which the directors
and the director of public service of the city of Akron accepted the tender of
performance described by you, as having been made by the contractor, under
circumstances clearly showing an intent to defraud the city, then the city is
not precluded by such acceptance from repudiating the same, and if the con-
tractor is innocent of fraud from adjusting its account with him as best it may,
or if the contractor himself is guilty of complicity in the fraud, from suing
to rccover damages therefor from him.

The foregoing general comments all relate to the city regarded as the
real party in interest. However, it is obvious that, under your statement of facts,
the major interest in the contract is held by the owners of property liable for
assessment to pay for the improvement. As to such owners it is held in this
state that. in the absence of fraud. the approval of the officers of the munici-

25 A.G.
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pality duly authorized in the premises is conclusive, regardless of the question
of substantial performance.

McGlynn v. Toledo, 22 C, C. 34, affirmed without report, 47 W.
I.. B. 712

While there may be some doubt as to the present application of this deci-
sion in its entirety, 1 have no hesitancy in stating that the principle, the sup-
port of which is herein cited, is correct.

The first inquiry then is as to the extent of the power of a municipality
as such. This question is easily answered and I do not deem it worth while
to cite authorities or statutes. In making public improvements, to be paid for
by special assessment, a city as such has full power to contract and to act as
an individual with respect to such contract. With respect to its own portion
of the cost of the improvement it certainly has full power; with respect to the
proportion of the cost assessed upon the owners of abutting property, it seems
that ii the requirements of the statutes with respect to the formalities of making
such assessments are complied with, the city has full power subject to the fore-
going qualification to bind those liable for the assessment.

What powers then are or were conferred upon the department of public
service, and its directors or director, respecting the acceptance of a contract on
behalf of a municipality?

The following statutory provisions are in point:

Section 140 M. C.: -

“The directors of public service shall supervise the improve-

% ok %0

ment and repair of streets * *
Section 143 M. C.; (Applicable to the board of public service as such.)

k% % \Vhenever it becomes necessary, in the opinion of the
directors * * * in the prosecution of any work or improvement
under contract, to make alterations or meodifications in such con-
tract, such alterations or modifications shall only be made by such
directors * * * by resolution, but such resolution shall be of
no effect until the price to be paid for the work and material, or
both, .under the altered or modified contract, has heen agreed upon

*

in writing and signed hy the contractor * * * and the directors

I L

These sections of the Municipal Code were amended by the cnactment of
the Paine Law so as to apply to the director of public service, but their pro-
visions were otherwise substantially identical with the foregoing after such
amendment. Sections 4325 and 4331, General Code, constitute a substantial re-
enactment of such amended sections.

Reading these sections together it appears in the first place that, under the
first of them, all powers belonging to the city and to be exercised in its behalf
with respect to the execution and performance of contracts, are vested in the
department of public service and its supervising officers. This is made clear by
an examination of the entire Municipal Code, which discloses that no such
powers are conferred upon any other officer or department of the city., The
conclusion then is that, by the force of the first section above quoted. all powers
belonging to the city are to be exercised by the department, unless there is some



ATTORNEY GENERAL. 387

express or implied limitation on the exercise of such powers arising by virtue
of some other statute. One such limitation is created by former section 143
M. C, now section 4331, General Code, quoted alione; that is to say, the gen-
eral power of the officers of the department of public service to change a con-
tract —a power that would possibly otherwise exist as incidental to the power
of management or supervision—is curtailed and limited by the requirement
that changes be effected in a certain way. Your statement of facts discloses
that the formalities prescribed by the statute werc not complied with. Indeed,
it seems that no one regarded the action of the directors of public service in
accepting the brick in question as a change in the contract itself, although in
one view of the case it might possibly be considered a change in the contract.
In my opinion, however, it does not really amount to a change in contract inas-
much as the specifications themselves were not changed.

So far as these two scctions are concerned, the directors and the director
of public service had the power to exercise, on behalf of the city, its necessary
power of acceptance.

The question is now raised as to whether the power to accept, the city gov-
ernment itself being a public agency, extends to the acceptance of something
not in compliance with the terms of the contract. On the one hand, it is clear
that large contracts, particularly construction contracts, are frequently incapable
of exact performance; but, on the other hand, it is equally clear that the pro-
visions of law respecting competitive bhidding in the awarding of contracts,
formalities in making alterations and modifications, etc.,, therein, are for the
protection of the public, and should be liberaily construed, so far as their effect
upon the powers of officers of the city to bind the city is concerned.

It so happens that the determination of the exact extent of the power
of the department of public service to determine whether a contract has been
performed or not, is in this state not altogether to be made by application of
common ‘law rules.

‘Section 12918, General Code, formerly section 6970, K. S., provides in part
as follows:

“Whoever being an officer * * * whose lawful duty it is to
superintend the erection, enlargement, repair or improvement of a
public structure, or part thereof * * * knowingly performs work
to be done in a manner other than in accordance with the plans and
specifications thereof, or with material different from that required
thereby, or, being a contractor * * * knowingly permits material
to be used therein, different from the plans and specifications, and
in violation of his contract, shall be imprisoned in the penitentiary
not less than one year nor more than five years.”

Ever since the revision of 1880 this statute has applied to all ofiicers whose
duty it is to superintend the improvement of any public structure, including, of
course, municipal officers. Prior to that revision it did not apply te municipal
officers.

See 70 O. L. 102, section 10,
66 O. L. 52, section 15

Although the revision of 1880 did in this respect change the law it has
remained unchanged from that time until the present, and no guestion could be
ceriously made at this time as to its applicability to municipal officers.

Some question arises as to the meaning of the word “structure” in this
<ection. The sectinn, while criminal and penal. it is at the same time remedial,
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and upon principles heretofore alluded to in opinions from this department ad-
dressed to your Bureau, it should be given a liberal construction so as to effect
the objects of its enactment and a strict construction with regard to its opera-
tion upon individuals. Under the rule of liberal construction the word “structure”
is to be interpreted just as it would be in any remedial statute. Such a construc-
tion leads to the definition of a meaning broad enough to include a street im-
provement.
See Lewis vs. State ex rel 69 O. S. 473.

It is, therefore, my opinion that the statute applies to and prohibits any
deviation from the plans and specifications of a paving contract.

What then is the exact meaning of this statute®> Has it the effect of
climinating all question of substantial performance and forbidding the accept-
ance by the public authorities of work that is not performed according to the
letter of a contract? 1 do not think that this is the meaning of the statute.
The strict construction to which the statute is, in part, subject would lead to
the conclusion that the general assembly must be deemed to have had in mind
the rules of law pertaining to substantial performance, and inasmuch as such
rules of law, as will be hereafter pomte:l out, impose no hardship upon the public,
must have intended that they should remain in force unaffected by this statute,
and that proof of substantial performance should be a perfect defense to a prose-
cution thereunder. '

It is quite apparent, of course, that this statute, making criminal the doing
of a certain act on the part of a public officer, has the effect of depriving him
of authority to bind the city by such act. Tt would be fallacious to claim that,
although a director of public service might be sent to the penitentiary for accept-
ing work in violation of this statute, vet his acceptance would be binding on the
city and on the owners of abutting property. The true rule is that, by virtue of
this statute. the directors and the director of public service are deprived of power
that otherwise would. under former section 141 M. C., vest in them, and that
they can not arbitrarily bind the city by an acceptance of performance which is
not substantial regardless of the question of good faith.

From all the foregoing it follows that the directors and the director of
public service have authority to accept on hehalf of the city the substantial per-
formance of a contract, but no authority to accept any other kind of a perform- -
ance, either in advance or after the same has been completed. Tt is true that
this virtually denies to the direclors and the director any real discretion in the
matter at all, inasmuch as a contractor who had substantially performed his
contract could recover from the city, subject to setoff, regardless of the approval
or acceptance of any city official.

Tt is apparent then that the ultimate question involved in your inquiry is
as to whetler the contract in nuestion has been substantially performed. This
is. of course. a mixed auestion of law and fact. On the one hand failure to
perform substantiallv mav he <o apnarent as to preclude the question of sub-
stantial performance -from being considered by a jury.

Melurin vs. Stone, 37 O. S. 49.

Om tle otler bard. the auestion of substantial performance, when the same
is subiect to rcaconable disrute may be submitted to a jury and thus become a
subject of fact.
Kane ve. Stone. 39 0. S. 1,
Ginther ve. Schultz, 40 O. S. 104,
Ashlev vs. Henaban, 56 O. S. 559,
Flizaheth vs. Fitzeerald, 114 Federal 547.
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It seems to me that thickness of the wearing surface of the pavement is a
vital and essential term of a paving contract, and that a uniform deviation in per-
formance from the specifications relating to such thickness could scarcely ever
be held to be a substantial performance.

Mehurin vs. Stone, supra.

However, I desire to express no opinion as to whether or not there has
been specific performance in the instance cited by you. There is some authority
to the effect that if the structure is reasonably adapted to the purpose for which
it is intended, and is capable of service substantially equivalent to that which
could have been performed if the contract had been completed according to the
plans and specifications, then the performance is substantially made.

In the last analysis the question is one for expert witnesses and practical
men to determine, by testimony respecting the comparative strength and wearing
power of the two surfaces. If such testimony establishes that the surface as
actually completed would last as long as that specified, and would retain its
smoothness, etc., as long as that specified, then the conclusion would be that the
contract had been substantially performed: and if the testimony was to the
opposite effect the conclusion would be otherwise.

Having regard to my promise to discuss all the principles of law applicable
to the question, I beg to state the consequences of the two possible conclusions
of fact and law above suggested. If it is determined that the contract has been
substantially performed, then, in my opinion, the contractor is entitled to be paid
the full sum ordered paid by the director of public service. It is true that the
rule respecting the measure of recovery in case of specific performance is that
the contractor is entitled to recover the contract price less the damages to which
the owner is entitled by reason of the deviations in the work from the specifica-
tions of the contract. but scme one must determine for the city that the contract
has been actually performed and that the city has suffered no damages. If the
contractor should sue to recover in the absence of the approval of his final
estimate, then his measure of recovery wouid be as above indicated, but his final
estimate having been approved, he therehy acquired the right to pavment in full.
The city auditor. who 1s now refusing to honor the final estimate,- -and properly
so doing.—is justified in refusing to pay only on the ground that the determina-
tion of the director of public service was illegal —not om the ground that if
within the scope of his legal authority, it was nevertheless contrary to fact. In
other words, if the contract is substantially performed, the director of public
service has the authority to determine if it has been actually performed and that
the contractor is entitled to the entire amount just as he has authority to act
for the city in determining the amount which the city considers itself damaged
by failure to perform in full.

If the conclusion of fact should be that the contract has not been substan-
tially performed a very different question is presented. Had nothing been paid to
the contractor he could recover nothing. The contract is express and substantial
performance is a prerequisite to any right to recover. The contractor, who must
be held to know the law, had no right to rely upon the acceptance of the brick
by the officers of the service department if the same were not in compliance with
the specifications. There is no recovery upon implied contract against a municipal
corporation, and there is no recovery in this state upon an implied contract from
any person where the terms of an express contract have been violated by the
persons seeking to recover. See authorities above cited.

However, the contractor has already been paid a large portion of the con-
tract price. This he can not be compelled to return. Though he has not per-
formed his contract the city now has the fruits of his labor, so to speak, and
will not be permitted to enrich itself unjustly by retaining both the work (which
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it can not do otherwise than retain, of course) and recovering the money already
" paid to the contractor. :
Fronizer vs. State, 77 O. S. 7.

However, it is clear that if the contract has not been substantially performed,
the amount of money involved in the final estimate now being held up by the
city auditor, should not be paid to him.

From all the foregoing it follows that, in the absence of fraud, the con-
tractor is entitled either to be paid all of the final estimate or none of it, and
that the city auditor should refuse to honor such estimate until the question as
to whether the contract has been substantially performed is determined. This
should be the finding of your Bureau in the first instance, and this conclusion
answers the first subdivision of your first question.

The second subdivision of your first question pre-supposes a finding to the
cffect that the contract has not been substantially performed, or a conclusion
that the city officers have acted fraudulentlv. It has already been stated that
moneys already paid to the contractor can not now be recovered by the city in
the absence of fraud, and this statement is in itself a partial answer to this
portion of your question. There is, of course, no liability on the part of the
manufacturer —a possibility suggested by the examiner —as the manufacturer
is not a party to the contract with the city. The directors and the director of
public service are technically liable to the city for any damage suffered by virtue
of any act committed by them in excess of their authority. The acceptance of
materials not in substantial conformity to the specifications of the contract is,
as has been stated, in excéss of the powers of these officers. They would, there-
fore, be liable at the suit of the city for damages measured by the amount of
damage the city had suffered by paying the contractor more than his work is
reasonably worth to the city: that is to say, it being determined that the contract
has not been substantially performed and that the amount already paid to the
contractor and not subject to recoverv from him, exceeds the reasonable value
of the improvement to the city, the difference thus ascertained would he the
amount which could be recovered from the members of the board of public
service. Inasmuch as no money has been paid out since the director of public
service has taken office, it is probable that no finding could in any event be made
against him. It is true that if the bhoard of public service had acted as they
might have bhad the right to act, the city would not have been liable at all to
the contractor, and hence it might be argued that the measure of the liability of
the officials should be the full amount paid by the city to the contractor upon
estimates approved by the board. Such a holding, however, would result in the
city recovering all the money paid for the pavement and keeping the pavement,
and I do not believe that it is the correct rule. The principles applicable to this
subject have been discussed in a former opinion to your department.

Tt is, of course, to be remembered that the directors as well as the director
are liable for the entire sum paid, whether the contract has been substantially
performed or not, if the transactions between the hoard and the contractor con-
stitute a conspiracy to defraud the city, and this fact can be proved. The letter
of the examiner does not impute any fraud to any person connected with the
transaction, but I state this principle as one of the rules of law which might
apply in a.similar case.

With respect to your second question I heg to refer you to the opinion of
this department addressed to vour department in which the effect of the omission
of a certificate required by former Section 45 M. C. is fully discussed. To
recapitulate the holdings of that opinion I may state that so far as that portion
of the improvement, the cost of which is to be assessed upon abutting property,
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is concerned, the certificate of the auditor is not required, and the validity of
the contract is in no wise affected hy its omission. The omission of the auditor’s
certificate as to the presence in the treasury of the city's portion of the cost of
the improvement is, however, probably a defect which would, at least, pro fuito
defcat the right of the contractor to recover in any event, but which would not
authorize recovery by the city of any moneys alrcady paid to the contractor,
upon the principle above set forth. The authorities and the statutes applicable
to this question will be found set forth in the opinion referred to. The enact-
ment of the General Code did not in any way affect the conclusions therein
reached.

Answering your third question 1T heg to state that, in my opinion, an ex-
member of the hoard of public service retired from office within the year
may not legally be appointed chief inspector of improvements.  Section 12012,
General Code, formerly Scction 6976, Revised Statutes, provides in part that,

“Whoever heing an officer of a municipal corporation * * *
acts as commissioner, architect, superintendent or engineer, in work

undertaken or prosecuted by such corporation * % * during the
term for which he was elected or appointed, or {or one year there-
after, shall be fined * * * and forfeit his office.” .

This scction has heen amended since the enactment of the General Cod-.
The amendment is unimportant in this connection and T forbear to quote it.
In my opinion, the office of chief inspector of improvements must constitute
“acting as superintendent” within the meaning of the foregoing section, if the
name of the office accurately indicates the duties to be performed by the officer.
The official nature of the positions enumerated in Section 12912 indicates clearly
that the intention of the gencral assembly was to prevent an ex-officer from
acting in such capacities on behalf of the city.

I deem it proper to state, however, that this department has held that the
phrase “during the term for which he was elected. * * * or for one vear
thereafter” modifies the words “undertaken or prosccuted” and not the word
“acts;” so that in a given case the test is as to whether the work is begun by the
corporation within one year after the retirement of the official. or prosecuted
by the Corpnratio‘n during that period of time, and not as to the date when the
individual hegins his service as commissioner, architect, superintendent or en-
gincer. It is apparent. of course, that the chief inspector of improvements could
not perform any services within the year cxcepting upon work being prosecuted
at that time by the municipal corporation, and for this reason the answer to vour
third question is unequivocally in the negative.

Your fourth question is sufficiently answered in the discussion relating to
vour first question. For the sake of clearness T may add that the determination
of municiyal officers as to the proper execution of a contract is conclusive upon the
city only in the absence of fraud, and when the contract has hecen, irrespective
of their action, substantially performed.

With respect to vour fifth question T bheg to state that this department has
heretofore held that sinking fund trustees may not invest the funds in their
possession in mnotes issued by the city under authority of section 95a M. C.

Very truly vours,
W, H. Miceeg,
Assistant Attorney General.
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€OUNTY SURVEYOR MAY COMPEL COUNTY COMMISSIONERS TO
FIX AGGREGATE COMPENSATION OF ASSISTANTS.

August 24th, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — ] beg to acknowledge receipt of vour letter of August 18th
requesting the opinion of this department upon the following question:

“If the county commissioners refuse to make an allowance for
all necessary assistants, deputies, draughtsmen, inspectors, clerks or
employes in a surveyor’s office, as they are required to do by section
2787, General Code, may the county surveyor proceed in any way
to compel the commmissioners to take the necessary action>’

Section 2787, General Code, provides in part as follows:

“k %k % The county surveyor shall file with the commissioners
* % a statement of the number of all necessary assistants * * *
_in his office for the vear beginning September first next succeeding.
and their aggregate compensation. The county commissioners shall
examine such statement, and after making such alterations therein
as are just and reasonable, fix an aggregate compensation to be ex-
pended therefor- for such year.”

*

The duty of the county commissioners to examine a statement and to exer-
cise their discretion in the matter of making alterations, and as to the amount
to be expended, is mandatory, although such discretion as to alterations and
amount can not itself be controlled. The duty to exercise discretion and to
act in some way is one which may be enforced by mandamus upon proper re-
lation. In my opinion the county survevor has such an interest in the matter
as to entitle him to sue as relator in such an action.

Very truly vours,
W. H. MiLLEg,
Assistant Attorney General.

TREASURER — COUNTY, FEES ON TAXES COLLECTED THROUGH
BANKS PRIOR TO JANUARY 1, 1907,

August 16th, 1910.

Burecau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Tolumbus, Ohio. ’

GENTLEMEN : — T beg to acknowledge receipt of your letter of August 1lth
requesting my opinion upon the following question:

“In an opinion rendered to this department recently you hold that
the fees which accrued to the county auditor’s office at the February
settlement. 1907, should have been divided between the auditor and
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his fee fund in proportion to the amount of taxes collected prior to
January 1, 1907, and the amount collected after that date, and that
in cases where auditors failed to retain their proper proportion in
accordance therewith adjustments may be made at this time.

“In one instance a county treasurer designated a number of
banks throughout the county to receive taxes and said banks col-
lected a large amount prior to January 1, 1907, bhut the same was not
turned over to the county treasurer until some time after that date.
Should this amount be considered as collected before January lst,
in making the adjustment referred to above?®”

I assume that your question arises under some of the local laws contained
in sections 1084-1 et seq. and 108Ra and 1088h of Bates’ Revised Statutes. Re-
garding these statutes as constitutional, and the method therein provided for the
collection of taxes as legal, 1 am of the opinion that when taxes were received
under authority of said sections by the persons or corporations designated by the
‘treasurer, they are to be regarded as having heen *‘collected” 'within the meaning
-of section 1069, Revised Statutes, as the same was effective prior to January 1, 1907.

I am informed, however, that in many counties of the state, treasurers have,
for convenience, designated banks at which taxes might be paid without any
warrant of law whatever. Wherever this is the fact, the opposite conclusioi
follows and taxes paid to a bank under such circumstances are not to be regarder
as “collected” within the meaning of section 1069, Revised Statutes.

Very truly yours,

\W. H. MiLLER,
Assistant Attorney General.

CLERK OF TOWNSHIP BOARD OF EDUCATION WILL NOT DEVOLVE
ON TOWNSHIP CLERK UNTIL REORGANIZATION OF BOARD.

May 27th, 1910.

Burean of uspection and Supervision of Public Offices, Departinent of Auditor
of State, Colwmnbus, Ohio.

GENTLEMEN : — Your letter of May 2lst is reccived in which you request
my opinion on the following question:

Shall clerks of township hoards of education elected by said
boards, under section 4747 of the General Code, serve out the terms
for which they were so elected, or are such clerks deprived of their
office by the amendment of section 4747, as passed by the General As-
sembly April 21, 1910, approved by the Governor April 28, 1910?

In reply thereto 1 beg leave to submit the following opinion:
Section 4747 of the General Code prior to its amendment reads as follows:

“The board of education of each school district shall organize
on the first Monday in January after the clection of members of such
board. One member of the board shall be elected president and a
person, who may or may not he a member of the board, shall be
elected clerk. The president shall serve for a term of one year and’
the clerk for a term not to exceed two years. The board shall fix
the time of holding its regular meetings.”



894 ANNUAL REPORT

Section 4747 as amended reads as follows:

“The board of education of each school district shall organize
on the first Monday of January after the election of members of such
board. One member of the board shall be elected president, one as
vice-president and in township school districts the clerk of the town-
ship shall be clerk of the board. The president and vice-president
shall serve for a term of one year and thé clerk for a term not to
exceed two vears. In all other districts a person who may or may
not be a member of the board shall be elected clerk. The board shall
fix the time of holding its regular meetings.” '

Tt is a well settled principle of statutory construction that all statutes must
be given a prospective operation unless the intent of the legislature clearly appears
to the contrary.

Cincinnati v. Seasongood, 46 O. S. 304;

2 Lewis’ Sutherland Statutory Construction, 6 Am. & Eng. Ency.
of Law, 939;

Sedgwick on Stat. & Const. Construction (2nd Ed:) 346.

The above quoted amendment to section 4747, therefore, must be held to be
prospective in its operation, unless the intention clearly appears to the contrary
from the wording thereof. This, however, is not the case but, on the contrary,
the whole section is prospective in its intent. The first paragraph of the amended
section, “The board of education of each school district shall organize on the first
Monday of January after the election of members of such board”, in my opinion
governs and modifies the other provisions of the section and plainly shows the
intention of the legislature in the enactment of this amendment to have been that
this section, as amended, should apply to future organizations of such boards.
In other words. all its provisions govern and apply to boards of education upon
their organization “on the first Monday of January after thie election of members
of such boards.”.

I am, therefore, of the opinion that the provisions of this amended section,
“in township school districts the clerk of the township shall be the clerk of the
board”, will operate only upon future organizations of such boards and, there-
fore, that the present clerks of township boards of education, holding office by
virtue of their election by such boards of education, under section 4747 prior
to its amendment, should serve out the terms for which they were so elected.

Very truly yours,
W. H. MiLLER,
Assistant Attorney General.

COUNTY LAW LIBRARY — DISPOSITION OF FINES, ETC.

Under section 3056 General Code as amended common pleas and probate
clerks must together contribute five hundred dollars out of funds assessed in such
courts of law library fund; contributions of respective clerks need not be equal
in amount,; amounts on hand at end of first quarter must be paid over until amount
paid by both clerks together exceed five hundred dollars.

August 24th, 1910.
Burean of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio

GENTLEMEN : — You have referred to this department a letter addressed to
you by Hon. Frank W. Geiger, Probate Judge of Clark County, in which he
submits the following questions:
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“On May 10th, 1910, section 3056 of the General Code was
amended so as to provide that not to exceed $301.00 be paid to the
library trustees, out of fines assessed in common pleas and probate
court, I desire to be informed on the following:

“1. Is the amount to be paid not to exceed 30000 each court
or a total of $500.00 for both courts?

“2, Am I protected in paying this money to the library associa-
tion by virtue of this law?

“3. The question has also arisen as to whether the probate court
which has sufficient money to pay the $500.00, should pay the total
amount or half of the amount, and whether we may pay the whole
amount at once, or must wait and pay in quarterly?”

Senate Bill No. 85, being the act referred to by Judge Geiger, provides in
part as follows:
Section 3056 :

“% % % Tp all counties the fines and penalties assessed and
collected by the common please court and probate court for offenses
and misdemeanors prosecuted in the name of the state, shall be re-
tained and paid quarterly by the clerk of such courts to the trustees
of such library association, but the sum so paid from the fines and
penalties assessed and collected by the common pleas and probate
courts shall not exceed five hundred per annum.”

It will be observed that the statute provides for no apportionment as be-
tween the two courts. Tt will also be noted that it imposes a duty upon the
“clerk of such courts.” Tf the singular number is to be retained then the statute
is meaningless for there i3 no such officer. The obvious meaning of the statute,
however, requires that the word “clerk” he read “clerks.” Such a meaning im-
poses a duty upon the clerk of courts as clerk of the common pleas court and
also upon the probate judge as clerk of his own court.

The latter portion of the sentence above quoted which prescribes the limita-
tion called directly into question by the inquiry of Judge Geiger is very obscure.
In the first place it will be noted that the word “sum” is in the singular number.
Undoubtedly this fact alone lends support to the conclusion that the primary
meaning of this portion of the sentence js that the sum paid into the library
fund in any one year from both courts shall not exceed five hundred ($500.00)
dollars. On the other hand, the lack of a provision for apportionment would
seem to justify the conclusion that the intention was that each of the two courts
should contribute the sum of five hundred ($500.00) dollars to the fund. This
latter view, however, presupposes a legislative intent which, while reasonable,
can not he assumed, viz., that the two courts should contribute equally or ratably
to the fund. Tn other words, at first glance it would appear that this must have
been the legislative intent, but upon careful analysis it appears that there is no
Justification for such a conclusion. The foregoing considerations all lead to the
conclusion that no more than five hundred ($500.00) dollars per annum can be
contributed to the library fund from both the common pleas and probate courts
together, and that the trustees of the library association have no power to accept
more than that sum in the aggregate from both of these sources. This state-
ment answers the first question asked by Judge Geiger.

Answering Judge Geiger’s third question, I beg to state that the above quoted
provision requires that the fines and penalties collected in each of the courts
be paid in quarterly. As I read it this provision means that the entire amount
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available at the end of a given quarter is to be paid in and that if one or more
such quarterly payments exhaust the amount which may be paid under the act,
then the duty to make subsequent quarferly payments is discharged.

- From all the foregoing it is apparent that the trustees of the law library
association are entitled to receive such sums as the clerks of both of the courts
have on hand at the end of the first quarter. If the clerk of the probate court,
i. e, the probate judge first pays over the sum of five hundred ($500.00) dol-
lars, by reason of having collected more than that amount from fines, during
said quarter, then the trustees would be entitled to accept such a tender, and the
clerk of the common pleas court would not be liable for any payvment whatever.
In short, the clerk first offering to pay must pay all that he can and his payment
discharges the other clerk pro tanto. If both of the clerks refuse to pay and
both have on hand sums which, in the aggregate, will exceed five hundred dollars,
a very difficult question would be presented. 1 do not attempt to say what the
holding of the court in such an instance would be. In fact, the law is very de-

* fective, and its practical operation is subject to grave difficulty.
The second question of the judge is sufficiently answered by the foregoing.

Very truly yours,

W. H. MiLLgg,
Assistant Attorney General.

COMMON PLEAS JUDGE—MANNER OF COMPUTING COMPENSATION.

March 16th, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — Your letter of January 27th, in which you ask my opinion
upon the following question, is received:

“We desire your written opinion as to the salary of common
pleas judges payable out of the countv treasuries under section
1284a, Revised Statutes. Is the amount of additional compensation
to bhe allowed under this section based upon the population of the’
county in which the judge resides at the time of his election, or is
it based upon the population of the whole judicial subdivision when
such subdivision comprises more than one county?”

In reply thereto I beg leave to submit the following opinion:
Section 2252 of the General Code reads as follows:

“In addition to the salary allowed by the preceding section,
each judge of the court of common pleas and of the superior court
shall receive an annual salary equal to sixteen dollars for each one
thousand population of the county in which he resided when elected
or appointed, as ascertained by the federal census next preceding his
assuming the duties of such office, if in a separate judicial sub-
division. Such additional salary shall be paid quarterly from the
treasury of the county upon the warrant of the county auditor. If
he resides in a judicial subdivision comprising more than one county,
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such additional salary shall be paid from the treasuries of the several
counties of the subdivision in proportion to such population thereof
upon the warrants of the auditors of such counties. In no case shall
such additional salary be less than one thousand dollars or more than
three thousand dollars.”

Section 13%4a of the Revised Statutes of Ohio reads, in part, as follows:

“Each judge of the court of common pleas and of the superior
court shall receive, in addition to the salary allowed by section 1384
of the Revised Statutes, an annual salary equal to sixteen dollars
per thousand for each one thousand population of the county in which
le resided at the time of his election or appointment, as ascertained
by the federal census next preceding his assuming the duties of his
office, payable quarterly out of the treasury of the county of which
he is a resident as aforesaid, if said county is a separate judicial
subdivision, upon the warrant of the county auditor of said county,
or, if he resides in a judicial subdivision comprising more than one
covnty, out of the treasuries of the several counties comprising such
judicial subdivision, in proportion to the population of the several
counties of said judicial subdivision ascertained as aforesaid, upon
the warrants of the county auditors of said counties; provided, that
in no case shall such annual salary so payvable to such judge out of
the county treasury or treasuries be less than one thousand dollars

x

or more than three thousand dollars; * * *”

It will be noted that in the above quoted section 2252 of the General Code,
in the seventh line thereof, there is an apparent error in punctuation and par-
agraphing. That is, the comma appearing after the words “suchoffice” in
that line should be a period and the period appearing in the eighth line after
the word *“‘subdivision” should be a comma, and the sccond sentence of that sec-
tion should rcad as follows:

“If in a separate judicial subdivision, such additional salary
shall be paid quarterly from the treasury of the county upon the
warrant of the county auditor.”

That this erroneous punctuation and paragraphing is due to clerical error
hecomes apparent from a reading of this section and of section 1284a, R. S. O,
supra. Section 2252 of the General Code, thus corrected, subdivides itself into
three divisions. The first paragrhp of which deals with the computation of the
extra compensation therein provided; paragraph 2, as thus corrected, fixes the
mode in which such compensation shall be paid when the judge entitled thereto
resides in a county comprising a separate judicial subdivision; the 3rd para-
graph thereof fixes the mode of payment of such compensation when the judge
entitled thereto resides in a judicial subdivision comprising more than one
county: and the 4th paragraph thereof places a minimum and maximum limita-
tion upon such extra compensation.

1 am, tirerefore, of the opinion that the amount of additional compensation
to be allowed, under swvch section, to a common pleas judge is based upon the
population of the county in which such judge resided at the time of his election
or appointment: hut, where such common pleas judge resides in a judicial sub-
division comprising more than one county, then the amount of such additional
compensation, computed from the population of the county in which he resided
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as aforesaid, is to be divided for payment among the several counties of such
subdivision in the same proportion as the population of each county bears to the
total population of the whole judicial subdivision.
Very truly yours,
U. G. DeNnMmaN,
Attorney General.

BOARD OF EDUCATION.

Clerks of township boards clected by board January, 1910, not deprived of
office by amendment of section 4747, General Code, enacted April 21, 1910.

May 27th, 1910.

Bureau of Iuspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — Your letter of May 2Ist is received, in which you request
my opinion on the following question:

Shall clerks of township boards of education elected by said
boards, under section 4747 of the General Code, serve out the terms
for which they were so elected, or are such clerks deprived of their
office by the amendment of section 4747, as passed by the General
Assembly April 21, 1910, approved by the Governor April 28, 19107

In reply thereto I beg leave to submit the following opinion:
Section 4747 of the General Code, prior to its amendment, read as follows:

“The board of education of each school district shall organize
on the first Monday in January after the election of members of
such board. Omne member of the board shall be elected president and
a person, who may or may not be a member of the board, shall be
elected clerk. The president shall serve for a term of one year
and the clerk for a term of not to exceed two years. The board
shall fix the time of holding its regular meetings.”

Section 4747 as amended reads as follows:

“The board of education of each school district shall organize
on the first Monday of January after the election of members of
such hoard. One member of the board shall be elected president, one
as vice-president and in township school districts the clerk of the
township shall be clerk of the board. The president and vice-presi-
dent shall serve for a term of one vear and the clerk for a term
not to cxceed two years. In all other districts a person who may
or may not be a member of the board shall be elected clerk. The
board shall fix the time of holding its regular meetings.” -

It is a well-settled principle of statutory construction that all statutes must
be given a. prospective operation unless the intent of the Ilegislature clearly
appears to the contrary.

Cincinnati v. Seasongood, 46 O. S., 304.

2 Lewis’ Sutherland Statutory Construction, 6 Am. & Eng. Enc.
of Law, 939.

Sedgwick on Stat. & Const, Construction (2nd Ed.) 346,
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The above quoted amendment to section {717, therefore, must be held to
be prospective in its operation, unless the intention clearly appears to the con-
trary from the wording thereof. This, hawever, is not the case, but, on the contrary,
the whole section is prospective in its intent. The first paragraph of the amended
section, “the hoard of education of each school district shall organize on the first
Monday of January after the election of members of such board,” in my opinion
governs and modities the other provisions of the section, and plainly shows the
intention of the legislature in the enactment of this amendment to have been
that this section as amended should apply to future organizations of such boards.
In other words, all its provisions govern and apply to boards of education upon
their organization “on the first Monday of Januvary after the election of members
of such boards.”

I am, therefore, of the opinion that the provision of this amended section,
“in township school districts the clerk of the township shall be clerk of the
board,” will operate only upon future organizations of such boards, and, there-
fore, that the present clerks of township boards of education holding office by
virtue of their election by such boards of education, under section 4747 prior to
its amendment, should serve out the terms for which they were so elected.

Yours very truly,
U. G. DenMmav,
Attorney General.

ELECTIONS — EXPENSES, PAYMENT OF.

What election expenses, properly payable ovt of the county treasury, require
the allowance of the couniy commissioners?
April 22nd, 1910.

Bureau of Inspection and Supervision of Public Offices, Departinent of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — | beg to acknowledge receipt of your letter of April 20th, in
which you request my opinion upon the following questions:

“Does the statute require the allowance by the county commis-
sioners of expenses incurred by the deputy state supervisors of elec-
tions for the following purposes:

1. For the purchase of supplies, such as poll books, tally sheets,
ballots and other stationery for election purposes.

2. For furniture, carpets and other supplies for the office of the
deputy supervisors. )

3. For the compensation and mileage of judges and clerks of
election.

4. For the personal expenses incurred by members of the board
under the direction of the board as a whole.

Should such expenditure be allowed and approved by the county
commissioners before payment, or may the county auditor legally
issue his warrant upon the county treasury upon the certificate of
the deputy state supervisors?”’

You state specifically that the questions all arise under the Revised Statutes,
but not under the General Code. I, therefore, beg to make the following quota-
tions as emhodying the statute law hearing upon the different inquiries submitted
by you.
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Section 2926t Revised Statutes:

“Each deputy state supervisor. in counties containing cities in
which registration is required, shall, in addition to the compensation
provided for in * * section (2866-4) receive * * * the sum
of five dollars for each election precinct, in such city; * * *

“The additional compensation provided by this section shall be
paid menthly from the city treasurv, on warrants drawn by the city
auditor upon vouchers signed by the chief deputy and clerk of the
board.” R

“The registrars of each election precinct shall be allowed and
paid four dollars per day, and no more, nor for more than six days
in any one election * * * Tn cities containing a population of
thirty thousand or more, the judges of election, including registrars as
judges, and the clerks of election. shall each be allowed and paid
five dollars for each election at which they serve, and no more either
from the city or county. and in other cities they shall each be allowed
and paid three dollars for each election at which they may serve, and
no more, either from the city or county. But no registrar, judge or
clerk shall be entitled to the compensation so fixed except upon the
allowance and order of the hoard of deputy state supervisors * * *
certifying that each has fully performed his duty * * * and stat-
ing the number of dayvs’ service actually performed by each, and
signed by the chief deputy and clerk of the board to the city or
county auditor.

“But for all November elections the county in which such city
is located shall pay the gecneral expenses of such election other than
the expenses of registration: and such allowance and order for such
expenses and compensation to such judges and clerks shall be signed
by the chief deputy and clerk of such board to the county auditor
* * * who shall issue his warrants upon the county treasury for
such amounts.”

Section 2966-4 :

“® % * the compensation paid to each of (the) deputy super-

visors under this section * * * ghall be paid quarterly out of the
general revenue fund of the county treasury upon vouchers of the
board made and certified by the chief deputy and the clerk thereof.
Upon presentation of such voucher or vouchers, the county auditor
shall issue his warrant upon the treasurer for the amount thereof, and
the treasurer shall payv the same.

“All proper necessary expenses of such board of deputy state
supervisors shall he defraved out of the county treasury as other
county expenses * ¥ *’

Section 2966-27 :

“All expenses arising for printing and distributing ballots, cards
of explanation to officers of the election and voters, blanks, and all
other proper and necessary expenses of any general or special election,
including compensation of precinct election officers, shall be paid out
of the county treasury as other county expenses * * * The amount
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of all such c¢xpenses shall be ascertained and proportioned by the
deputy state supervisors to the several political divisions and certi-
fied to the county auditor.”

Section X4 Revised Statutes provides that,

*o* % % No claims against the county shall be paid other-
wise than upon the allowance of the county commissioners * *
except in those cases in which the amount due is fixed by law, or is
authorized to be fixed by some other person or tribunal”

The first three sections above quoted justify the following classification of
election cxpenses:

L. The compensation of the deputy state supervisors of elections and the
regular clerk of the board. This, under sections 2926t and 2966-4, is to be paid
out of the county treasury directly without allowance by the county commis-
sioners.

2. The compensation of registrars, judges and clerks in registration cities,
under section 2026t, is to be paid upon the allowance of the board of deputy state
supervisors and without that of the county commissioners.

3. Thc compensation of judges and clerks outside of registration cities.
This, under section 2966-27, is to be paid out of the county treasury, “as other
county expenses,” but upon the certificate of the deputy state supervisor. This
language is somewhat ambiguous. Inasmuch, however, as Section 2966-52 pro-
vides a specific compensation for each “election day” I am of the opinion that
this, at least, does not need the allowance of the commissioners.

4. Expenses of elections as such, in counties containing registration cities,
are to be paid upon the certificate and order of the deputy state supervisors
under section 2026t. What are such expenses of elections is indicated hy section
2966-27, which enumerates some of the items as follows: printing and distribut-
ing ballots, cards of explanation to officers of the election and voters, blanks, etc.

A, Expenses of elections as such, outside of counties containing registra-
tion cities, and of special clections everywhere. These, under section 2966-27,
are to be paid “as other county expenses,” and in spite of the ambiguity of the
latter provision of the same section, I am of the opinion that they must be
allowed for by the county commissioners.

6. Expenses of the hoard of deputy state supervisors other than those in-
curred in holding clections and conducting registration. These, under section
266-4, are to he paid “as other county expenses,’” and must be allowed for by the
county commissioners.

Answering vour questions specifically 1 beg to state:

1. Expenses incurred in the purchase of supplies such as poll books, tally
sheets, ete., for election purposes require the allowance of the county commis-
sioners, excepting such as are cnumerated for November elections in counties
containing registration cities.

2. The expenses of purchasing furniture, carpets and other supplies for
the office of the deputy state supervisors, may only be paid upon allowance by
the county commissioners.

3. The compensation of judges, and clerks of election need not be allowed
for by the county commissioners; the mileage of such officers is subject to
allowance.
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4. Personal expenses incurred by members of the board of deputy super-
visors under the direction of the board, as a whole, may only be paid upon allow-
ance by the county commissioners.

Very truly yours,
U. G. DeNMAN,
Attorney General.

FUGITIVE FROM JUSTICE — ALLOWANCE BY COUNTY COMMIS-
SIONERS TO OFFICER.

Allowance by county commissioners to officer for returning fugitive from
juslice without requisition wmay be nade, but may not be included in cost bill
if defendant is convicted.

June 1st 1910.

Bureau of Iuspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GeENTLEMEN : — T beg to acknowledge receipt of your letter of May 28th, in
which you state that the village marshal of Oxford, Butler County, at the request
of the proper authorities pursued into another state, and returned without requi-
sition papers, a person charged with a felony. After conviction of the prisoner
the marshal requested the county commissioners to pay his expenses under
section 1310 Revised Statutes. Upon this statement of facts you submit the fol-
lowing questions:

“1. May the allowance under Section 1310 be made in any case
except where the state fails to convict?”

‘9. If the allowance may be legally made in this case wherein no
requisition was had, is the state liable for'the expenses thus paid by
the county commissioners under section 7332 Revised Statutes?”

Section 1310 Revised Statutes is in full as follows:

‘ “The county commissioners may allow and pay any necessary
expense incurred by an officer in the pursuit of a person charged with
a felony, who has fled the country, in addition to the allowance pro-
vided for in the preceding section.”

Tn my opinion this section, while embodied in an act relating to the payment
of costs in criminal cases, is, by the last phrase thereof, sufficiently disassociated
from other sections of the original act to make unnecessary any qualification of
its terms in the light of such other sections. Therefore, in my opinion, not only
would it do violence to the real meaning of section 1310 to read into it the
qualification “In causes of felonies wherein the state fails” but it is equally im-
proper to regard the allowance made as in the nature of “costs” at all. To put
it in another way, this section, in my judgment, confers upon the county com-
missioners a broad and unqualified power and they may pay the expenses of
any officer incurred in the pursuit of a person charged with a felony with or
without requisition papers, and whether or not the person pursued is apprehended
and tried, or is or is not indicted.

To answer your questions specifically then I may say:
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1. The allowance under section 1310 may be made in cases in which con-
viction follows the apprehension of the fugitive without requisition.
2. The allowance thus made may not be included in the cost bill. It is
not costs of a trial at all.
Very truly yours,
U. G. DENMAN,
Attorney General.

DEPUTY STATE SUPERVISORS OF ELECTIONS —COMPENSATION
OF — SPECIAL PRIMARY ELECTIONS.

December 31st, 1910.

Burean of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — Your letter is received in which you inquire as to the com-
pensation of deputy state supervisors of elections and their clerks in conducting
special primary elections.

Section 4964 of the General Code provides for the holding of special primary
elections. There is no special provision for compensating election officers for their
services in conducting special primary elections, but section 4990, General Code,
provides for the compensation of election officers in primary elections and is as
follows:

“For their services in conducting primary elections, members of
boards of deputy state supervisors shall each receive for his services
the sum of two dollars for each election precinct in his respective
county, and the clerk shall receive for his services the sum of three
dollars for each election precinct in his county, and judges and clerks
of election shall receive the same compensation as is provided by law
for such officers of general elections.”

The compensation received by the deputy state supervisors and their clerks
for conducting primary elections is measured by the number of election precincts
in their respective counties, the deputy state supervisor receiving two dollars and
the clerk three dollars for each such election precinct. The primary election laws
providing therein for the holding of special primary elections and failing to
make special provisions for the payment of election officers for holding such
special primaries and in the holding of primary elections the compensation of
said election officers being measured as above indicated, it is evidently the in-
tention of the legislature that the same measure of compensation should be used
for special primaries.

I am therefore of the opinion, that in the holding of special primary glec-
tions, the deputy state supervisor of elections is entitled to receive as compensa-
tion for his services in conducting such special primary election, the sum of two
dollars for each election precinct required for the holding of such special primary
election and the clerk is entitled to receive the sum of three dollars for each
such special primary election precinct.

Yours truly,
U. G. DENMAN,
Attorney General.
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COUNTY AUDITOR, DEPUTY OF, MAY SERVE AS CLERK OF CITY
BOARD OF APPRAISERS.

June 1st, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Olio.

GENTLEMEN : — Your communication is received in which you submit the
following question:

May a deputy county avditor legally be appointed as clerk of a
city board of appraisers and receive compensation out of the county
treasury in both capacities at the same time?

In reply | beg to say the county officers salary law authorizes a county
auditor to fix the compensation and the number of deputies, assistants, clerks,
etc., in his office, and the statutes contain 1o provision whereby a deputy auditor
its prohibited from accepting other employment in connection with his services as
deputy auditor. It follows, therefore, that a deputy county auditor may serve
as clerk of a city hoard of appraisers and receive compensation therefor unless
the two positions, viz: deputy county auditor and clerk of a city board of ap-
praisers be incompatible. Upon an examination of the duties devolving upon
the incumbent of cach position under the statutes, I am unable to find that the
duties of one position in any wise conflict with the duties of the other.

I am, therefore, of the opinion that no legal objection may be made to the
same person occupying both positions. There is another phase of this question,
however, that skould be considerced, and that is the question of administrative
policy. This question, however, is to be determined by the county auditor and
the city board of appraisers. The deputy auditor is under the control and

- direction of the county auditor and it rests with the county auditor as to whether
or not the deputy's entire time shall or shall not be devoted to the duties of the
auditor's office. It is to be presumed that a county auditor will, in the economic
administration of his office, employ only such assistants as are necessary to per-
form the duties of the office. and if "this policy is adhered to a deputy auditor’s
time will all be taken up in the auditor’s office, and his services as clerk would
consequently not he available to a city board of appraisers.

Yours very truly,.

U. G. DENMAN,
Attorney General.

SHERIFF.

Allowance to sheriff for lost costs not required fo be placed to the credit of
fee fund.
June 1st, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of . Auditor
of State, Uolumbus, Ohio.

GENTLEMEN : — Your communication is received in which you submit the fol-
lowing inquiry:

“At the time of the passage of the salary law it was held by vou
that sheriffs were entitled to retain for their own use the allowance
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made to them by the court under section 1231, Revised Statutes, by
rcason of the exception found in section 23 of the county officers
salary law. Said section 23 of the salary law is incorporated in the
General Code as section 2998, but the wording seems to be different
in the code from that in the original section and does not seem to
exempt the allowance from the provisions of the salary law requiring
that all fees and allowances be paid into the county treasury.

Query: Under the law as it now is in section 2998, General
Code, are sheriffs required to pay the allowance into the county
treasury to the credit of the fee fund?”

In reply I beg to say section 23 of the county officers salary law (Sec. 1296-33
R. S.) is as follows:

“That all acts or parts of acts inconsistent herewith be and the
same are hereby repealed. Provided further that this act shall not
affect the provisions of section 1231, Revised Statutes of Ohio.”

Section 1231 of the Revised Statutes provides that,

“The court of common pleas in each county shall make an al-
lowance of not more than $300.00 per annum, for the sheriff, for
services in criminal cases, where the state fails to convict, or the
defendant proves insolvent, and for other services not particularly
provided for to be paid out of the county treasury.”

This section authorizes the common pleas court to make an allowance of not
more than $300 as “lost costs” to the sheriff for services in criminal cases, and
the courts in construing section 23 of the county officers salary law have held
that the language therein used, to-wit, “provided further that this act shall not
affect the provisions of section 1231, Revised Statutes of Ohio” did not require
sheriffs to pay the allowance made to them under section 1231 into the county
treasury to the credit of the fee fund.

Section 23 of the county officers salary law is incorporated in section 2998,
General Code, and is as follows:

“Nothing in this chapter shall affect the power of the court of
common pleas in each county to make an allowance of not to ex-
ceed $300 each year to the sheriff for services in criminal cases where
the state fails to convict or the defendant proves insolvent and for
other services not particularly provided for by law.”

The language in this section, to-wit, “nothing in this chapter shall affect the
power of the court of common pleas in each county to make an allowance, etc.,”
should in my judgment be construed to have the same effect as the language used
in section 1296-33, Revised Statutes, to-wit, “provided further that this act shall
not affect the provisions of section 1231 of the Revised Statutes of Ohio,” and that
sheriffs retain the same rights under section 2998, General Code, as was given
them under section 1296-33, Revised Statutes.

’ Yours very truly,

U. G. DExMAN;
Attorney General.
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COUNCIL — TRANSFER OF FUNDS —-MANNER OF.

Cify council may transfer money from one fund to another: Ist, by vote
of three-fourths of all the members elected thereto and the approval of the
mayor; 2nd, by filing a petition in the common pleas court.

June 2nd, 1910.

Bureaw of Inspection and Supervision of Public Offices, Departinent of Auditor
of State, Columbus, Ohio.

DEeAr Siks:— Your communication of May 16th is received, in which you
ask for a written opinion upon two questions, as follows:

1. A city has a surplus in its general fund of $50,000 which is
idle and not needed at the present time for the uses of said fund. Is
there any method by which this money can be legally used to pay
estimates on special assessment improvements, the same to be returned
to the general fund when bonds are issued after the payment of the
final estimate?

2. TIs it legal for the Board of Sinking Fund Trustees of ‘a city
to invest its surplus funds in notes issued under authority of section
95a of the Municipal Code?

In reply to the first question 1 beg to say that in addition to the semi-
annual appropriation by council, there are two methods provided by statute for
the transfer of money from one fund to another.

Section 43 of the Ohio Municipal Code, after providing for semi-annual
appropriations by council, reads as follows:

“Provided that councils of cities or villages may at any time,
by a vote of three-fourths of all the members elected thereto, and the
approval of the mayor, transfer all or a portion of one fund or a bal-
ance remaining therein, to the credit of one or more funds, but there
shall be no such transfer except among funds raised by taxation upon
all the real and personal property in the corporation, and no such
transfer shall be made until the object of the fund from which the
transfer is to be effected has been accomplished or abandoned.”

The other statute providing for a transfer of money from one fund to
another, is the Act of May Gth, 1902, (95 O. L. 371) now known as sections 2296
to 2303 inclusive, of the Revision of the General Statutes of Ohio.

This Act provides for the filing of a petition in the Common Pleas Court
by the proper municipal authority, setting forth the facts and asking for an
order directing the transfer of such fund or funds as council may desire. The
statute sets forth in detail the different steps to be taken, provides that such
cases shall have priority over all other cases upon the docket of said court, and
is so broad in its terms as to provide a method for the transfer of any desired
fund.

In reply to your second question I desire to call your attention to section
109 of the Municipal Code of Ohio, as amended in the 99th Ohio Laws, page 136,
which reads as follows:

“The trustees of the sinking fund shall invest all moneys received
by them in bonds of the United States, the State of Ohio, or of any
municipal corporation, school, township or county bonds, in said state,
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hold in reserve only such sums as may be needed for effecting the
terms of this Act, and all interest received by them shall be re-invested
in like manner.”

The provision requiring the investment of all moneys received by the sink-
ing fund trustees in honds, is mandatory, and I am of the opinion that the sink-
ing fund trustees of a city cannot lawfully invest its surplus funds in notes
issued under authority of section 95a of the Ohio Municipal Code.

Yours very truly,

U. G. DENMAN,
Attorney General.

STATE OIL INSPECTOR.

Outgoing State Iuspector of Oils wmay not receive compensation as such
inspector after his successor has been duly appointed and qualified and assumed
the duties of the office.

June 14th, 1910.

How~. E. M. FurLincron, Auditor of State, Columbus, Ohio.

Dear Sir:— Your communication received in which vou submit the fol-
lowing statement of fact, and request my opinion thereon:

“The term of office of the State Inspector of Oils is for two
vears from the 15th day of May of each even numbered year, and
until his successor is appointed and aualified, and the annual salary
of the State Inspector of Qils is $3,500.00.

W. H. Phipps was appointed State Iuspector of Oils, was quali-
fied, and reported to the office May 19th, 1908.

Mr. Findlay (his predecessor) drew salary as State Oil Tnspector
from May 15th to May 31st, $145.83.

Mr. Phipps drew salary as State Oil Tnspector from the time of
his appointment and qualification during the two years for which he
was appointed to May 15th, 1910, $7,000.00, and no more.

From this, it appears that during the two vears from May 15th,
1908, to May 15th, 1910, there was paid as salary for State Inspector of
Oils, $7,145.83, of which Mr. Phipps received $7,000.00 and Mr. Find- -
Tay $145.83.

Was Mr. Phipps legally entitled to receive the $7,000.00 as salary
for two years’ service as State Inspector of Oils?

Was Mr. Findlay entitled to receive the $145.83 for services from
May 15, 1908, to May 31, 19087

In reply | beg to say section 844 General Code (Sec. 395 R. S.) provides
that,

“The governor, with the advice and consent of the senate, shall
appoint a stuate inspector of oils, who shall hold his office for the term
of two vears from the fifteenth day of May of each even-numbered
vear, and until his successor is appointed and qualified.
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Section 848 General Code (Sec. 396 R. S.) provides that,

~The state inspector of oils shall receive an annual salary of
thirty-five hundred dollars, and an allowance for salary of a stenogra-
pher, not to exceed seven hundred and twenty dollars in any year”.

These two provisions just quoted answer your first inquiry in the affirmative.
That is, Mr. Phipps was entitled to receive $7,000.00 as salary for two years’
service as state inspector of oils, provided he served the two vears. The state-
ment of fact, however, discloses that Mr. Phipps did not assume the duties of
the office of oil inspector until May 19, 1908, and while Mr. Findlay’s term ex-
pired on the 15th day of May, 1908 he was authorized by law to continue in
office until his successor qualified, which was on May 19, 1908. Tt follows, there
fore, that Mr. Phipps was not entitled to draw compensation for the four days
beginning May 15, 1908, and ending May 19, 1908

Following the same reasoning Mr. Findlay was entitled to receive com-
pensation as oil inspector from May 15, 1908, to May 19, 1908, and no longer.
In other words, Mr. Phipps is not legally entitled to the compensation received
by him covering the period of time from May 15, 1908, to May 19, 1908, and
Mr. Findlay is not legally entitled to the compensation received by him covering
the period of time from May 19, 1908, to May 31, 1908.

. Yours very truly,
U. G. DeENMAN,
Attorney General.

MUNICIPAL BOND LIMIT.

Bonds. issued wpon the approval of the electors of municipality must be
commted in-determining as ito the four per cent. bond limitation.

Sections 2835, 2835b, 2837 R. S. Sections 3942, 3943, 3945. 3946, 3948 and
3954 General Code. -

June 29th, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GeNTLEMEN : ~—You ask whether bonds which have been issued by a vote of
the people are to be included in determining whether or not a subsequent issue
of bonds must be submitted to a vote of the people under the four per cent.
limitation of the Longworth act.

Prior to the adoption of the General Code, section 2835 R. S. provided that:

“Provided, however, that the net indebtedness incurred by any
township or municipal corporation, after the passage of section 2835,
Revised Statutes, as amended April 29, 1902, for the purpose herein
enumerated, shall never exceed four (4) per cent. of the total value
of all property in such township or municipal corporation, as listed
and assessed for taxation, unless an excess of such amount is author-
ized by vote of the qualified electors of such township or municipal
corporation in the manner hereafter provided in section 2837, Revised
Statutes.

“In arriving at the net indebtedness incurred, allowance shall be
made only for the amount held in the sinking fund for the redemption
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of bonds theretofore issued under the provisions of section 2835 as
amended April 29, 1902, and subsequently, and the net indebtedness
shall be held to be the difference bhetween the par value of all such
outstanding and unpaid bonds and the amount held in the sinking fund
for their redemption.”

Section 2835b provided that:

“Provided further that the limitations of one per cent. and four
per cent. prescribed in section 2835, Revised Statutes, shall not be con-
strued as affecting bonds issued under authority of said section 2835
upon the approval of the electors of the corporation, nor shall bonds
which are to be paid for by assessments specially levied upon abutting

~ property, nor bonds issued for the purpose of constructing, improv-
ing and extending waterworks when the income from such waterworks
is sufficient to cover the cost of all operating expenses, interest charges
and to pass a sufficient amount to a sinking fund to retire such bonds
when they become due, nor any bonds issued prior to the passage of
section 2835 Revised Statutes as amended April 29, 1902, be deemed
as subject to the provisions and limitations of said section, or be con-
sidered in arriving at the limitations therein provided.”

Section 2837 R. S. provided that:

“ x= % All bonds heretofore issued in good faith under the
authority of section 2835, Revised Statutes, as amended April 29, 1902,
and April 23, 1904, which at the time of issue, were within the limita-
tions herein provided, shall be valid obligations of the township, city,
village or other municipal corporation which issued them and in arriv-
ing at the limitations of 8 per cent. herein provided, and of 4 per
cent. in section 2833 Revised Statutes provided, all such bonds, except
those excluded by the provisions of section 2835b, Revised Statutes,
shall be considered.”

It is to be noted that, under the above quoted language of section 2837 R.
S., all bonds “except those excluded by the provisions of section 2835b,” were to
be counted “in arriving at the limitation of * * 4 per cent. in section 2835."
It seems from this language that every type of bond mentioned in section 2835b
was not to be counted in arriving at the 4 per cent. limitation. Among the
types mentioned in section 2835b are those “bonds issued under authority of
section 2835 upon the approval of the electors of the corporation.” It seems,
therefore, that, under the law prior to the adoption of the General Code, bonds
issued by a vote of the people were to be excluded from enumeration in deter-
mining whether a subsequent issue of bonds must be submitted to a vote of the
people under the 4 per cent limitation of the Longworth act.

The General Code now provides as follows:

Section 3942:

“The net indebtedness incurred by a municipal corporation for
such purposes shall never exceed four per cent of the total value of
all the property in such corporation, as listed and assessed for taxa-
tion, unless the excess of such amount is authorized by vote of the
qualified electors of the corporation in the manner hereafter provided.”
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Section 3943 :

“To ascertain the net indebtedness incurred, allowance shall be
made only for the amount held in the sinking fund for the redemption
of bonds then lawfully issued for such purposes, and the net indebted-
ness shall be the difference between the par value of such outstanding
and unpaid bonds and the amount held in the sinking fund for their
redemption.”

Section 3945:

“Such limitations of one per cent. and four per cent. hereinbe-
fore prescribed shall not affect bonds lawfully issued for such pur-
poses upon the approval of the electors of the corporation.”

Section 3946:

“Bonds to be paid for by assessments specially levied upon abut-
ting property, honds issued for the purpose of constructing, improving
and extending waterworks when the income from such waterworks
is sufficient to cover the cost of all operating expenses, interest charges
and to pass a sufficient amount to a sinking fund to retire such bonds
when they become due, and bonds issued prior to April 29, 1902, shall
not be considered in ascertaining such limitations.”

Section 3948:

" “Before any bonds in excess of such limitations of one per cent.
and four per cent. are issued or tax levied, the question of issuing
them shall be submitted to the voters of the corporation at a general
or special election.”

Section 3954 :

“ * * Bonds issued in good faith for such purposes, which at
the time of issue were within the limitations herein provided, shall be
valid obligations of the municipal corporation which issued them. In
ascertaining the limitations of such eight per cent. and of such four
per cent, all such bonds shall be considered except those hereinbefore
excluded.”

The language of section 3945 plainly construed now means simply that
bonds lawfully issued by a vote of the people in excess of the four per cent.
limitation, shall be valid in spite of such excess, but does not exempt such bonds
from being counted in ascertaining whether new bonds can be issued only by a
vote of the people.

The language of section 3946, in enumerating those classes of bonds which
“shall not be considered in ascertaining such limitations,” by implication provides
that all other classes of bonds shall be considered in ascertaining such limitations.
Since bonds issued upon the approval of the electors are not enumerated in
section 3946, they must therefore be considered in ascertaining such limitations
in the absence of a specific provision of the statute to the contrary. I am unable,
however, to find any such specific provision. For this reason, the language of
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section 3954: “in ascertaining the limitations of such * * four per cent,
all such bonds shall be considered except those hereinbefore excluded,” refers
to bonds excluded by section 3946 but cannot apply to bonds issued upon the
approval of the electors, for the reason that neither section 3946 nor any other
provision of the statutes now specifically excludes bonds issued upon the approval
of the electors.

I am, therefore, of the opinion that a change in this law has been made by
the adoption of the General Code and that, under the law as it now exists, bonds.
which have been issued upon the approval of the electors of the corporation by
a vote of the people, are to be counted and included in determining whether the
four per cent. limitation has been reached and in determining whether or not a
subsequent issue of bonds must be submitted to a vote of the people.

Yours very truly,
U. G. DENMAN,
Attorney General,

DEPUTY SUPERVISORS OF ELECTIONS.

Expenses, livery hire notifying judges and clerks.
January 21st, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — Your communication is received, in which you submit the
following question with a request for an opinion thereon:

A board of deputy state supervisors of elections authorizes pay-
ments out of the county treasury to each member of said board, of
the sum of thirty dollars designated as expenses, Upon inquiry it is
stated that such payments were for the expense of the deputy super-
visors in personally notifying the judges and clerks of the various
precincts in the county of their appointment, said expense being for
livery hire incurred.

Query: Are these items legal expenditures from the county
treasury, and if not, may they be recovered from the parties re-
ceiving them?

In reply 1 beg to say, section 2966-6 of the Revised Statutes authorizes the
board of deputy state supervisors of each county to appoint the judges and clerks.
of election for the various precincts in the county. The paragraph in said section
granting this authority is as follows:

“At least ten days before any general election the deputy super-
visors of each county shall appoint, in all precincts in which the
voters are not registered, four judges and two clerks of election, resi-
dents of the precinct, who shall constitute the election officers of
such precinct.”

Under this provision of the section the deputy supervisors have the authority
to appoint the judges and clerks, but I find no provision in this or any other sec-
tion of the statutes where it is required of such deputy supervisors to give notice
of appointment to the appointees. I assume, however, that the legislature in pass—
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ing this provision contemplated that the duty would rest upon the deputy super-
visors of elections to notify all the persons whom they had appointed of their ap-
pointment. Certainly such information would have to be brought to the knowledge
of the appointees in some way. Therefore, in the absence of any statutory direc-
tion as to the manner of notice, I am of the opinion that the same will be gov-
erned by custom, and the general custom is, I am informed, to deliver to each
appointee, through the mails, a certificate of his appointment.

It is my opinion that, in the instance cited in your inquiry, the board of
deputy state supervisors were without authority to incur the expense of livery hire
in notifying the judges and clerks appointed by them in person, and I am further
of the opinion that the money so drawn by the members of said board of deputy
supervisors to reimburse themselves for such expense may be recovered back for
the use of the county in a suit at law.

Very truly yours,
~U. G. DENMaAN,
Attorney General.

MUNICIPAL CODE— COUNCIL OF VILLAGE —WHAT CONSTITUTES
QUORUM. SEC. 119.

January 27th, 1910.

Bureaw of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Olio. ’ :

GENTLEMEN : — Your communication is received in which you state that of
the six members elected to the village council but three met for organization in
January next after their election. You also state that the three members qual-
ified as councilmen, organized and proceeded to levy special assessments against
abutting property owners. You inquire if these proceedings are legal.

Section 196 of the Municipal Code provides that councils of villages shall
Dbe governed by the provisions, so far as applicable, of sections 119, 120, 121, 122,
124 and 125.

Section 122 provides that no ordinance shall be passed by council without
that concurrence of a majority of all members elected thereto.

Section 119 provides that a majority of all the members elected shall be a
quorum to do business, and a less number may adjourn from day to day and
compel attendance of absent members, etc.

The guestion now is, do the three of the six members elected to the village
council under section 193 of the Municipal Code, when qualified, constitute a
majority of all the members elected to council so that they may.proceed to organ-
ize and transact business of a general and permanent nature.

Three is not a majority of six and therefore no quorum was present to do
business at this meeting. (State v. Orr, 61 O. S. 386, Commissioners v. Cam-
bridge, 7 C. C. 72). If the three members who failed to qualify succeeded out-
going members, the old members who would. continue to serve until their suc-
<cessors qualified; but this fact would not make a quorum present to do business.

From these considerations I reach the conclusion that these three members
of council, when qualified, were without authority to organize or transact busi-
ness, and that they should have adjourned to await attendance of out-going mem-
bers, if any, the qualification of the newly elected members or the filling of the
vacancies existing- as provided by section 120 of the Municipal Code.

Yours verv truly,
U. G. DENMAN,
Attorney General.
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DEPUTY SUPERVISORS OF ELECTIOXNS.
Cainpensation, iiicrease due to increase in precincts, when to begin.

January 2lst, 1910,

Bureau of Inspection and Supervision of Public Offices, Departinent of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — Your communication is received in which you submit the
following inquiry :

The compensation of deputy supervisors of elections is fixed by
section 2966-4, Revised Statutes. If the number of precincts in a
county is increased at the annual election, 1904, may the deputy super-
visors draw from the county treasury the increased compensation
occasioned thereby immediately after the November election, 1909,
or should such increased compensation begin with the next official
vear which begins August 1, 19102

In reply I beg to say the provision in section 2966-4 which fixes the com-
pensation of deputy state supervisors is as follows:

“Fach deputy_state supervisor shall receive for his services the
sum of three dollars for each election precinct in his respective
county, and the clerk shall receive for his services the sum of four
dollars for each election precinct in his respective county; and the
compensation so allowed such officers, during any year, shall be de-
termined by the number of precincts in such county at the Novewmber
clection of the next preceding year.”

The above quoted portion of section 2966-4 clearly provides that the com-
pensation “during any year” shall be determined by the number of precincts in
such county at the November election of the next preceding year. It follows,
therefore, that if the number of precincts is increased at the November c¢lection
1009, such increased number of precincts shall not he regarded in fixing the com-
pensation of the deputy supervisors for the official year 1909, but the whole
number of precincts, including the increase at the November election, 1911), shall
be the basis for the compensation of deputy supervisors for the next succecding
official year, to-wit, 1910.

Very truly yours,
U. G. DExMAN,
Attorney General.

PUBLICATION — WEEKLY NEWSPAPER.

January 17th, 1910,

Buireau of Tuspection and Supervision of Public Offices, Department of Auditor
of State, Uolumbus, Ohio.

GEXTLEMEN: — I beg to acknowledge reccipt of your letter of January 15
submitting for my opinion thereon the following questions:

“\ statute requires a notice to be published in two weekly
newspapers of different politics, printed in the county, if there are
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two papers thus published; if not, then publication in only one is

required.

“Will publication in two semi-weekly papers of opposite politics
comply with said statute: (1) When there is one weekly paper
published in said county; - (2) when there are two or more weekly
newspapers .published in said county?

“Will publication in a daily newspaper on the same day of two
successive weeks comply with said statute?”

If the statute expressly requires publication in a weekly newspaper the
publication must be so made, if there is such newspaper in the county. Au-
thorities on this point are decidedly meagre. However, it is a well-known fact
that weekly  newspapers reach an entirely different class of subscribers from
that reached by daily newspapers. At the time the statute was enacted the genera!
assembly evidently intended that the notice in question should circulate among the
members of that class. Accordingly, publication once in a week in some other
kind of a newspaper would be insufficient, -

See Bank vs. Jacobson, 66 N. W. 453,

By applying the foregoing principles all of the specific questions submitted
by you may be answered.

Very truly yours,
U. G. DENMAN,
Attorney General.

SUPPLEMENT TO OPINION OF ——.

April 4th, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Uolumbus, Ohio.

GENTLEMEN : — | beg to acknowledge receipt of your letter of February 1Tth
in which you submit certain additional information relating to the employment
of an attorney at law to represent the county treasurer in certain cases for the
collection of omitted taxes. Certain questions arising under the same facts were
considered and answered in an opinion of this department addressed to you
under date of December lst, 1909. In that opinion it was held that if the em-
ployment of the attorney was made illegally, nevertheless, the money expended
under such an illegal contract would rot be subject to recovery under section 1277,
R. S.,—the only section under which such recovery might be effected., (Fronizer
v. State, 77 O. S. 7).

It appears from the additional information furnished by you that the em-
ployment was undoubtedly made without any authority of law. This being the
case the principles set forth in the former opinion are applicable to the facts as
now presented. As a corollary to the principal question submitted with respect
to this employment you ask my opinion as to whether, under the resolution of
the county commissioners, the employment should have been made by the treasurer,
or whether the person named in the resolution could consider the same as suf-
ficient authority for entering upon his employment.

The resolution recites that:

“Charles E. Roth, the treasurer of Hamilton County, Ohio, be
and he hereby is, authorized to employ Alfred B. Bendict to repre-
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sent and act for him, the said treasurer, as attorney and counsellor at
law in the following cases pending in the courts of this state, involv-
ing the collection of taxes * * *  Said attorney * * * shall
prosecute said cases to final judgment in each case, or until adjusted
or compromised. Said attorney’s compensation is hereby fixed at, and
shall be a sum equal to four percentum of the amount of taxes actually
recovered and paid into the treasury, whether upon judgment or ad-
justment or compromise, and said compensation shall be payable im-
mediately upon the payment of said taxes into the treasury in any of
said cases”.

Upon consideration of “all of the foregoing I am satisfied that while the
whole contract was illegal, the attorney would be justified in regarding this resolu-
tion as authority to represent the treasurer. Every thing which could be done
in order to fix the terms of his employment was accomplished by this resolution.
The authorized “employment” by the treasurer would be a mere formality. Let
it be reiterated, however, that I do not intend to approve any of these proceedings.
They were all illegal.

You submit another question under the above quoted language of the reso-
lution, viz, as to whether the attorney would be entitled to his percentage there-
under on the amount of interest accruing on the judgment for taxes or only
on the amount of the original judgment.

In my opinion the amount of money actually paid into the treasury is the
sum upon which the percentage should be based.

You also enclose a copy of a contract entered into by the county com-
missioners of Hamilton county with another person as tax inquisitor, and request
my opinion as to whether, under such contract the inquisitor was entitled to
his percentage upon the whole amount paid into the treasury including interest,
or upon the amount of the original judgment without interest. The contract
in question provides that,

“Whenever any payment shall be made to the treasurer of said
county on account of any such charges on the duplicate, said (in-
quisitor) shall be entitled to receive for his services therein, one-
fourth or twenty-five percentum thereof, and the county auditor shall
thereupon draw his warrant or order in favor of said (inquisitor)
on the county treasurer for the payment of the sum of 239 of the
money so paid in the county treasury, but no payment shall be ordered
by the auditor or made by the treasurer * * * under this agree-
ment except as aforesaid, out of money actually paid into the county
treasury on such omitted property”.

This contract, in my judgment, authorizes the computation of the inquisitor’s
percentage on the sum of money paid into the treasury as a result of the ser-
vices of the inquisitor, whether the same be composed in part of interest or not.

Yours very truly,
U. G. DENMAN,
Attorney General.
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MUNICIPAL CORPORATIONS — BONDS.

Bonds may not be issued under paragraph 24 of the Longworth act, section
3939 General Code for the purpose of creating a general fund for the purchase
or condemnation of land necessary for street or highway purposes.

April 18th, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Olio. ’

GENTLEMEN : — 1 Dbeg to acknowledge receipt of your letter of April 13th,
submitting for my opinion thereon the question presented to you by Hon. Edward
M. Ballard, City Solicitor of Cincinnati. Mr. Ballard’s question is as follows:

May a city issue bonds under paragraph 24 of the Longworth

act, section 3939 General Code, for the purpose of creating a general

fund out of which to purchase or condemn land necessary for street

or highway purposes, without designating in the ordinance the par-

ticular land necessary to he purchased or condemned?

Mr. Ballard states that he has bheen unable to find any case directly in point
on this question, and I may say that | have been unable to find any such case.
It is clear that the case of Heffner v. Toledo, 75 O. S. 413, which decides that
a city may not issue bonds to provide a fund from which to pay its part of cost
of improvements that may be made from time to time is not authority for either
an affirmative or a negative answer to the question you now submit. 1t seems
to me, however, that section 3939 of itself affords an excellent reason for holding
that bonds may not be issued in the manner described. Said paragraph 24 of
that section ‘provides that:

“When it deems it necessary, the council of a municipal corpora-
tion * * Dby resolution or ordinance, may issue and sell bonds * *
for purchasing or condemning any land necessary for street or high-

way purposes * *7.

The power thus created is onz which involves the expenditure of money to
be raised by general taxation —the pledging of the credit of the municipality.
The law creating it must be strictly construed. In order that the power may
exist in a given case there must be a present stecessity for the acquisition of land
for highway purposes. If this necessity exists the location of the land would
. be known and it could be described in the ordinance or resolution. On the other
hand an attempted issue of bonds for such a purpose as that described by you
would not be based upon any present necessity, but simply upon speculative pos-
sibility of future necessity. .

On this ground alone I am inclined to the opinion that bonds may not be
issued under favor of the Longworth act for the purpose of creating a fund to
pay for lands to be purchased or appropriated for highway purposes in the future.
However, there are other reasons supporting the same conclusion. In case the
issue would have to be submitted to a vote of the people hy reason of its causing
the bonded indebtedness to exceed the limitations of the Longworth act, then
it seems to me that the spirit of that act would require that the electors should
be apprised of the exact location of the land to be purchased. There is no dis-
tinction in the law between the degree of exactness required in proceeding where



ATTORNEY GENERAL. 417

it is not necessary to submit a proposed issue to the people and that required in
case of such submission.

Again, section 3918 of the General Code referred to by Mr. Ballard re-
quires that,

“Bonds issued under authority of this chapter shall express on
their face the purpose for which they were issued”.

While not of itself conclusive of the question under consideration, this sec-
tion in connection with the 24th paragraph of the Longworth act serves to strengthen
the construction of the latter law as above outlined. In other words, unless the
Longworth act clearly permits the issue of bonds for the creation of a general
fund this section 3918 serves to emphasize the implied requircment of the other
law, that the specific purpose shall be exactly described in all the proceedings by
which bonds are issued.

I therefore conclude that an issue of bonds for the purpose above described
may not be made under favor of the Longworth act.

1 return herewith Mr. Ballard’s letter to your department.

Yours very truly,
U. G. DenMaN,
Attorney General.

PROSECUTING ATTORNEY — EXPENSES. COSTS IN FELONY CASES
— GRAXND JURY TRANSCRIPTS.

What expenses may be allowed on voucher of prosecuting attorney under sec-
tion 1298, R. S., General Code, section 3004.

Fec of official court stenographer for making transcripts of grand jury pro-
cecdings at request of prosecuting attorney may be taxed as costs in penitentiary
cases.

March 4th, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — Referring to your letter of January 20th, receipt whereof is
hereby acknowledged, in which you refer to a large number of expenditures
which have been made, ostensibly under section 1298 Revised Statutes, and
allowed upon the voucher of the prosecuting attorney as “reasonable and neces-
sary expenses incurred in the performance of his official duties, or in further-
ance of justice” by the prosecuting attorney, you request me to indicate the
kinds of expenses which may he allowed under favor of this section,

You also request my opinion as to whether the fees of the official stenog-
rapher for making transcripts of testimony before the grand jury in its investi-
gation of a felony charge may, upon the ultimate conviction of the defendant,
be included in the cost hill when paid by the state.

Answering your first question, I beg to direct attention to the opinion of
my predecessor to your department rendered August & 1906, Annual Report of
the Attorney General, page 264. In that opinion it was held that the primary
meaning of the above quoted provision of section 1298 is limited to personal ex-
penses of the prosecuting attorney. By implication the statute was held applicable
to the c¢xpenses of a secret service officer regularly employed under section 470-1,

27 A, G
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Reviséd Statutes, to aid the prosecuting attorney in the collection and discovery
of evidence to be used in the trial of criminal cases.

As to what constitutes personal expenses of a prosecuting attorney some
latitude must undoubtedly be given to the discretion of the prosecutor and the
commissioners. The phrase “in furtherance of justice” has a somewhat indefinite
meaning. However, it is not every expenditure that may be authorized under
this language. In the first place, expenditures authorized and directed to be
made under other sections of the statutes may clearly not be made under favor
of this section. In the second place, expenditures in matters in which there is
not a criminal prosecution, or, at least, a complaint pending on which the defend-
ant has been arrested should not be authorized, as the prosecuting attorney in
his official capacity has no authority to institute such proceedings. Legitimate
expenses incurred by the prosecutdr in procuring testimony aside from the fees
lawfully paid to witnesses, and the expenses of the secret service officer, may,
in my opinion, be paid under this section. These expenses would seem to be “in
furtherance of justice” and if the prosecuting attorney bears them in the first
instance he may be recompensed. I trust that the foregoing principle will enable
you to answer the specific questions submitted.

Your second question involves consideration of section 474-5 et seq., Revised
Statutes, being the act providing for the appointment of an official court stenog-
rapher. Section 2 of that act provides that, -

“Upon the trial of a case * * * if either party to the suit,
or his attorney, requests services of such stenographer, the trial judge
shall grant same.”

Section 3, being section 474-7, Revised Statutes, provides that,

“In every case reported, as hereinbefore provided, there shall
be taxed for each day’s service * * * a fee of four dollars, to
be collected as other costs in the case * * *”

Section 5 of the act provides that,

“When shorthand notes have been taken in any case as herein
provided, if * * * either party to the suit, or his attorney, re-
quest transcripts of all or any portion of said notes * * * the
official stenographer * * * ghall cause a full and accurate tran-
script to be made * * *

“The compensation of such stenographers for making such tran-
scripts shall be not more than eight cents per folio of one hundred
words, to be fixed by the common pleas judge, * * * all tran-
scripts made in criminal cases, either by request of the prosecuting
attorney or the defendant * * * shall be paid for out of the
county treasury, and when so paid shall be taxed and collected as
other costs in the case. * * *

“The costs of all such transcripts so made in criminal cases
when ordered by the prosecuting attorney * * * ghall be taxed
as costs in the case, and collected as other costs * * * When
the testimony of witnesses is taken before the grand jury in any
county by such stenographers in pursuance of section T195 of the
Revised Statutes thev shall receive the same compensation per
folio for such transcript as may be ordercd by the prosecuting
attorney and be paid therefor in the manner herein provided.”
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Section 7195 Revised Statutes provides in part that,

“The official court stenographer of the county shall, at the re-
quest of the prosecuting attorney, take shorthand notes of the tes-
timony (before the grand jury) and furnish a transcript of the
same to the prosecuting attorney * * *

While the earlier provisions of the statutes above quoted limit the taxation
of stenographers’ fees as costs to services in connection with cases, which would
not include grand jury proceedings, yet the last provision of section 5 of the
Stenographers’ Act, is clearly effective to permit the payment of the expense of
making transcripts of grand jury testimony out of the county treasury, While
there may be some doubt as to whether the fees in such cases should be taxed
as costs, yet it is my judgment that the same may be done, and that the state,
in a proper case, is liable therefor.

Yours very truly,
U. G. DENMAN,
Attorney General.

MUNICIPAL CORPORATIONS — CONSTRUCTION CONTRACT, ALTER-
ATIONS IN BY BOARD OF PUBLIC SERVICE — SAME— DEPOSIT
OF MONEYS.

Stipulation for liquidated damages for failure to compleie waterworks con-
struction contract by certain date is enforcible by the municipality and subject
to alteration by agreement under section 143 Municipal Code, section 4331 General
Code.

Said section must be complied with in making any alteration regardless of
the terms of the contract; change of plans necessitating different quantities of
materials from those originally specified is an alteration within the meaning of
said section, regardless of rovisions of comtract,

Consulting engineer need not be employed under section 143 Municipal Code,
sections 4328 and 4329 General Code; such emploviment governed by section 145
Municipal Code (since amended); such emplovment, however made, subject to
rescission and terminable at will of board of public service, for satisfactory cause.

Board of public service had discretionary power to divide certain portions
of work included in construction of municipal waterworks among bidders. Notice
to bidders may be looked to to determine whether such bids are on separate
branches of work as well as upon aggregate.

Board of public service might purchase fuel for waterworks plant in small
quantities without competitive bidding.

When amount of money in hands of city treasurer exceeds amount which
city depository, duly designated, is qualified to receive, treasurer may lawfully
deposit the excess in any bank in the county, under section 135 Municipal Code,
section 4294 General Code; bank may not derive interest or profit from said
funds, or commingle the same with its general funds; “finance committee” of
council has no authority respecting such deposits.

Board of public service snight wot purchase an extension to walerworks
systemn constructed by private enterprise, for sum exceeding five hundred dollars
without authority of council.

Personal liability of members of board of public service who sanction illegal
payments to contractors discussed.



430 ANNUAL REPORT

Various questions arising upon the special examination conducted by Bureaun
of Iuspection and Supervision of Public O[ﬁces into construction of municipal
waterworks plant at Newark, Ohio.

February 24th, 1910.

Burean of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

Dear Sir:— Pursuant to your request I have given consideration to various
questions submitted by yvour examiner in regard to the construction of a municipal
water works plant at Newark, Ohio. For convenience [ shall state the questions
separately.

1. Is a provision in a contract for the construction of a muni-
cipal water works plant whereby the contractor agrees to pay to the
city a certain stipulated sum for each and every day required by him
to complete the work bheyond the time stipulated in the contract, en-
forcible by the city, it being expressly recited that time is of the
essence of the contract?

No statute expressly directs the inclusion in municipal contracts of any such
clause. However, it is, in my judgment, competent for the corporation to enter
into such a contract. Section 143 M. C. does, it is true, provide that,

“where a bonus is offered for completion of the contract prior to a
specified time, the department may exact a pro-rated penalty in like
sum for every day of delay beyond a specified date.”

However, this clause does not, in my judgment, by inference or otherwise
prohibit the department of public service from inserting in the contract a pro-
vision of this sort where there is no co-ordinate provision for a bonus.

Tt will be noted that the statute uses the word “penalty.” In this connection
it may be remarked that if the contract in question provides for a penalty, such
4 penalty is not enforcible as such. The question for determination in the con-
struction of such contracts is as to whether such provisions constitute penalties
or liquidated damages.

In view of the fact that the contract submitted to me recites not only that
time is of the essence, but also that the amount per day is agreed upon as
liquidated damages for such delay, I am of the opinion that this provision should
be regarded as one for liquidated damages in spite of the rule which favors the
opposite construction. -

See Page on Contracts, Chapter 55, and especially Section 1183,
and cases cited.

Inasmuch as the code does not prohibit such a contract being made, and at
the most prescribes the terms upon which a penalty as distinguished from liquidated
damages may be provided for by the directors of public service, I am of the
opinion that this clause of the contract could lawfully be entered into by the di-
rectors of public service, and that the same is enforcible.

9. TIs a stipulation such as that described in the first question sub-
ject to alteration by agreement under section 143 M. C.? The per-
tinent provision of section 143 is as follows:

“Whenever it becomes necessary in the opinion of the directors
of the appropriate department in cities, or of the council in vil-
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lages, in the prosecution of any work or improvement under

contract to make alterations or modifications in such contract
such alterations or modifications shall only be made by such
directors in cities or council in villages, by resolution, but such
resolution shall be of no effect until the price to be paid for
the work and material, or both, under the altered or modified
contract, has been agreed upon in writing and signed by the con-
tractor, and the mayor in villages, and the directors of the ap-
propriate department in cities, on behalf of the corporation; and
no contractor shall be allowed to recover anything for work or
material, caused by any alteration or modification, unless such
contract is made as aforesaid; nor shall he, in any case, be al-
lowed, or recover for such work and material, or either, more
than the agreed price.”

I have examined the decisions relating to the power of municipal authorities
to make alterations and modifications in contracts, and I find the courts have
laid down the very reasonable rule that a municipal contract after being entered
into by both parties may lawfully be modified and altered if such modifications
and alterations do not change an essential element of the contract, that is, make
an entirely new contract between the parties.

McMaken vs. Cincinnati, 7 N, P. 203;
Ampt vs. Cincinnati, 6 N. P. 208, 60 O. S. 621.

I am of the opinion that a stipulation of the kind in question is one which
may lawfully be changed by alteration or modification. It is clear to me, how-
ever, that the above quoted provision of section 143 M. C. prescribes the only
method which may lawfully be followed by the municipal authorities in making
such alterations and modifications. In other words, in order that a purported
alteration or modification may bind the municipality, the directors of public
service must enter into an agreement in writing signed by themselves and by the
contractor setting forth the altered terms and reciting the price to be paid for
the work and material under such altered contract.

I am, therefore, of the opinion that a stipulation of the kind mentioned by
you, in a municipal contract, may lawfully be altered or modified by proceeding
under section 143 M. C.; but that without proceeding under section 143 M. C.,
the directors of public service may not release the rights of the city, if any, under
such a stipulation. In other words, if the contractor has incurred liability by
virtue of such a provision for liquidated damages, it would be unlawful for the
directors of public service to approve the payment of the contractor in full without
deduction.

3. A clause in a municipal contract is as follows:
“Should the city, at any time during the progress of said
work request any alteration, deviation, addition or omission
from this contract, it shall be at liberty to do so, and the same
shall in no way affect or make void the contract or bond given
to secure its performance, but the value thereof shall be added
to or deducted from, the contract price, as the case may he,
by a fair and reasonable valuation to he ascertained by the
engineer whose decision shall be final and conclusive on both
parties.”
Does this saving “to the city,” of the right to make alterations,
etc., obviate the necessity of the board of public service complying
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with the above quoted provisions of section 143 M. C. relative to
the alteration and modification of contracts, or, in short, is there any
manner in which a contract may be altered after having been entered
into regardless of its provisions without complying with said section
143 M. C.

As above indicated, I am of the opinion that the board of public service can
alter contracts only as provided in section 143, above quoted. It is not com-
petent for the board to enter into any agreement enlarging or restricting its own
powers in the premises. -In other words, section 143 is virtually a part of every
municipal contract, and when it conflicts even remotely with any portion of
any such contract drawn by the parties themselves, it must over-ride such other
portion. The clause above quoted does not conflict with section 143, it simply
provides a convenient method of bringing the directors (who, of course, constitute
the “city”), and the contractors together upon such a modified contract as that
described in section 143. The clause is binding upon hoth parties, but does not
excuse non-compliance with the statute.

4, The specifications of a municipal contract relating to the
construction of a water works system provide in part that,

“All parts after having been freed from sand and thor-
oughly cleaned shall be tested for thickness by calipers. No pipe
or casting will be accepted when the thickness of metal shall be
found to be more than 1% inches less than that called for by
the plans.

The weight of straight bell and spigot pipes in the dis-
tribution system and all other places where fire pressure is to
he maintained shall be approximately:

Wt. per it. Lead..

24-inCh PIPE v vvrriiiii e e 279.2 38.0
16-inch pipe ..ot 143. 25.0
12-inch pipe .. ..o 91.7 18.0
10-inch pipe ...coiviiiii i 70.8 15.5
-inch pipe oo 52.1 12.5
6-inch pipe ... 35.8 9.5

The margin of four per cent., either above or below weights
will be allowed the pipe before laying, and no pipe will be ac-
cepted that weighs less than ninety-seven per cent. of the
standard required. The aggregate weight of pipe shall not be
in excess of the weight calculated upon the weights noted
above, and actual length of pipe delivered.

The actual length of pipe shall be construed as the lay or
run, exclusive of bells,

. In estimating the lay or run of the pipe, no allowance will
be made for the length or depth of the bells, and in computing
the weight of the pipe, the weight specified above for the run
will be multiplied by the net length or weight of pipe.”

“For what purpose is the weight of the pipe to be computed as
described in the last paragraph above quoted, and what effect, if any,
does such computation have upon determining the tonnage of pipe for
purposes of payment, when bids are for furnishing pipe, so much
per ton.”
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This question calls for a practical construction of the entire clause above
quoted. :

Without entering into a lengthy discussion permit me to state that, in my
opinion, the margin of four per cent. referred to in the third paragraph relates
to the acceptance or rejection of the individual pieces of pipe, that is to say, if
a given length of pipe weighs in the aggregate four per cent. either above or
below the weights set forth in the preceding paragraph, the same should not be
accepted by the city.

All that follows this provision regarding the margin of four per cent., etc,
relates not to the weight of the individual pieces, but to the aggregate weight of
the pipe furnished. For the purpose of preventing the contractor from so con-
structing his individual pieces of pipe as to cause an undue amount of weight
to be lodged in the belis where the same is immaterial as affecting the quality
of the pipe, it is provided that the aggregate weight of pipe as actually delivered
shall not exceed a certain artificial or theoretical weight to be computed in the
manner described. This theoretical weight is determined by ascertaining the
actual length of the pipe as it will appear when laid in the trenches; that is, by
subtracting the aggregate length of the bells from the aggregate length of the
pieces of pipe. This actual length, or “lay, or run,” is to be multiplied by the
approximate weight fixed by the table in paragraph two. The product is the
theoretical weight above referred to. If this theoretical weight exceeds the ag-
gregate weight of pipe actually delivered, or if the two weights are equal, then
the contractor may be paid for the actual tonnage delivered; if, however, the
actual tonnage delivered exceeds the theoretical weight as computed, then the
director is entitled to reccive pay for the theoretical weight only. It will thus
be seen that the computed weight fixes the tonnage of pipe for payment only when
such computed weight is less than the aggregate weight delivered.

5. The directors of public service desire to engage the services
of a consulting engineer for the purpose of supervising the con-
struction of a municipal water works plant. Tt is supposed that the
compensation of such consulting engineer will exceed five hundrea
dollars. Should council authorize such employment and should the
directors advertise for bids, and let the contract under Section 143
AL C, or is this an employment in the department of public service,
and therefore, not subject to the provisions of said section? In either
event, is the contract for the employment of such a counsulting en-
gineer terminable at will, and if not, may it lawfully be rescinded?

Section 143, Municipal Code, provides in part as follows:

“The directors of public service may make any contract or pur-
chase supplies or material or provide labor for any work under the
supervision of that department not involving more than five hun-
dred dollars ($500). When any expenditure within said department,
other than the compensation of persons employed thercin, exceeds
five hundred dollars, such expenditure shall first be authorized and
directed by ordinance of council and when so authorized and directed,
the directors of public service shall make a written contract with the
lowest and best bidder after advertisement for not less than two nor
more than four consecutive weeks in a newspaper of general circula-
tion within the city. The bids shall be opened at 12 o’clock noon, on
the last day for filing the same by the clerk of such department of
public service and publicly read by him. FEach bid shall contain the
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full name of every person or company interested in the same, and shall
be accompanied by a sufficient bond or certified check on some solvent
bank, that if the bid is accepted a contract will be entered into and
the performance of it properly secured. I1f the work bid for em-
braces both labor and material they shall be separately stated with the
price thereof. The board may reject any and all bids. The contract
shall be between the corporation and the bidder, and the corporation
shall pay the contract price in cash.”

Section 145, Municipal Code, before its amendment by the Paine Law, 99
0. L. 562, provided as follows:

“The directors of public service may employ such superintend-
ents, inspectors, engineers, harbor masters, clerks, laborers, and other
persons, as may be necessary for the execution of the powers and
duties of this department, and may establish such subdepartinents
for the administration of affairs under said directors as may be
deemed proper. The compensation and bonds of all persons appointed
or employed by the department of public service shall be fixed by
said directors, and no person shall be removed except for cause
satisfactory to said directors, or a majority of them.”

I assume that your question relates to the powers and duties of the
directors of public service as the same were prescribed by law prior to the
adoption of the Paine Law.

On consideration of the two sections above quoted I have reached the cdon-
clusion that contracts of this nature must necessarily fall within one of the two
classes indicated thereby. It will be noted that section 143 excepts the com-
pensation of persons employed in the department of public service. In my
opinion this exception relates to all emplovments made under favor of section
145 above quoted. That section authorizes the directors of public service to
employ such engineers and other persons as may be necessary for the execution
of the powers and duties of the department, and to fix the compensation of
such persons. This section does not expressly, or by implication limit the power
of the directors of public service in making employments to the filling of fixed
positions; temporary employvments are quite as clearly within the scope of this
section as such permanent appointments. The mere fact that section 143 exempts
the “compensation of persons employed therein” which might in one view of
the case be held to refer only to permanent employes, does not change the
view above expressed. The two sections must be read together. I, therefore,
conclude that the board of public service was not required by the old municipal
code to advertise for bids in employing a consulting engineer.

From this it follows that an employment of such a consulting engineer,
however made, is subject to termination by rescission of the contract of employ-
ment. Tt is also terminable at the will of the directors upon cause satisfactory
to them. The compensation of such consulting engineer, which could be fixed
in the first instance by the directors, could be changed by them at will, there .
being no provision of the old code prohibiting this action. Therefore, if a board
of public service employed a consulting engineer upon competitive bids, and there-
after by mutual consent such contract of employment was rescinded and a new
one entered into without advertisement and competitive bidding, such a trans-
action would not violate the law relating to the powers of the directors of public
service.
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“6. May the board of public service in letting a contract for
the construction of a water works system reasonably divide among
the bidders certain portions of the work, or must they award the
contract to the party bidding the lowest on the aggregate of the
items specified in the bid? Is the answer to this question dependent
in any way upon the form of the notice to bidders?"’

Section 143, Municipal Code, provides in part that,

“The provisions of section 794 of the Revised statutes of Ohio
so far as the same may apply, shall remain in full force and effect,”

Section 794, Revised Statutes, provides that,

*

“when any * * * board of directors of ® % any city
* % % of the state * * * or other municipal authority, who
are now or at any time shall be authorized to contract or engage
for the erection * * * of any * * * public building or im-
provement, and who are now or hereafter may be required by law
to advertise for and receive proposals for the furnishing of mate-
rials and doing the work necessary for the erection of the same,
such officer, hoard or other authority shall require separate and dis-
tinct proposals to be made for furnishing the materials or doing
the work, or both, in their discretion, for each separate and dis-
tinct trade or kind of mechanical labor, employment or business
necessary to bhe used in making such public improvement; and in
no case where more than one such trade or kind of mechanical
labor, employment or business is required to furnish the mate-
rials for, and do any such work, shall any contract for the whole
of the joh, or any greater portion thereof, than is embraced in one
trade or kind of mechanical labor, employment or business, be awarded
by any such officer, board, or authority, unless the separate bids do
not’ cover all the work and materiais required, or the bids for the
whole, or for two or more kinds of work or materials are lower than
the separate bids in the aggregate; and in all cases the contracts for
the doing of the work belonging to each separate trade, or kind of
mechanical labor, employment or business, or the furnishing of the
materials for the same, or both, at the discretion of said officer or
board, or other authority, shall he awarded to the lowest and best
separate bidder therefor, and a contract for the same shall in all
cases he made directly with him or them by said officer, board, or
other authority, in the same manner and upon the same terms, con-
ditions and limitations as to giving bonds * as are now pre-
scribed by law, unless the same is let as a whole or to bidders for
more than one kind of work, or materials, as aforesaid; but the
provisions of this section shall not apply to the erection of build-
ings and other structures of a less cost than ten thousand dollars.”

£

Under this section it has been held that where all bidders furnish bids
covering every item in detail, the public authorities have the discretionary power
to award separate contracts to those bidding lowest on the separate items, and
may not he compelled to award the contract as a whole to a bidder whose ag-
gregate bid is lowest.

State ex rel vs. Commissioners, 36 Bulletin, 176,
State ex rel vs. Hanna, 13 Decision 321.
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The rule laid down by this case sufficiently answers the first branch of
your question. In my judgment, the notice to bidders may be of service in de-
termining whether the bids made in compliance therewith are bids on the entire
work or on the separate branches thereof. See,

State ex rel. vs. Hanna, supra, page 325.

However, it is clear to me that where nothing is said in the notice as to
whether bids on the separate branches are invited, and the bids themselves are
capable of either construction, they will be judicially construed as being bids
on the separate branches of the work. In the case submitted to me, I am satis-
fied that such a construction should be given to the bids in view of the fact
that the notice specifically reserves to the board the right “to accept any portion”
of any bid, and that in such case there can be no doubt but that the board
had the right reasonably to divide among the bidders the separate portions of
the work. It is to be kept in mind, however, that they could not be compelled
to do this, and that they had discretionary power to award the contract to the
bidder bidding the lowest on the aggregate in the item specified in the bid.

7. In the specifications of a water works contract there are a
number of estimates of quantities of materials and the bids are in-
vited and the contract is let with reference to such estimated quan-
tities. It is specifically provided that,

“These quantities are approximate, being given only as a
uniform basis for comparison of bids, and the city of Newark
reserves the right to increase or diminish the amount of, or
omit entirely, any class or portion of the work as may be
deemed necessary.”

Has the board of public service the right either to increase or
decrease the quantities specified in the estimate of the engineer with-
out entering into an altered contract as provided by section 143 Au-
nicipal Code.
i
Permit me to suggest an amendment to the form of this question. It seems
to me that the quantities are not to he regarded independently of the rest of
the contract. On examination of the whole contract it appears that the agree-
" ment is, in effect, to construct a water works plant and distribution system com-
plete, not to furnish so much pipe and to do so much excavating, etc. These
estimates or approximate quantities are based upon the plans prepared by the
engineer, which, in turn, were offered for inspection of bidders in the same man-
ner as the estimates were offered. Accordingly, the plans thus prepared consti-
tute an element of the contract, and, in my judgment, this is the controlling ele-
ment. The above quoted clause, therefore, should be construed as a reservation
to the city of the right to alter the plans. If the construction of the work in
strict accordance with the plans and specifications will not require the exact
quantity of material estimated by the engineer, such a deviation would not re-
quire any action of the city whatever, but the quantities actually furnished
should be paid for according to the rate specified in the bid. If, however, the
plans are changed, this in my judgment, is such an alteration of the contract
as must be made under section 143 M. C,, and the board of public service had
no right so to change the plans whether or not a change in quantities of materials
furnished was necessitated by such change of plans, without complying with
section 143 M. C. '
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R. A contractor bids a lump sum for “carpenter work and
hardware in pumping station”. Has the board of public service the
right to increase the quantity under this lump sum bid and hold
the contractor to the price bid? This question arises under the clauses
quoted in questions three and seven.

This question is in part answered in my discussion of your seventh ques-
tion. There could be no increase in quantity in such a case as this without a
change of plans, and this change of plans could only be affected under section
143. If section 143 has been complied with and the contractor has not seen fit
to stipulate that another price should be paid, and to make such stipulation a
part of the modification, then the board not only may but must hold the con-
tractor to the price paid. It would be proper, however, for the contractor and
the board to agree upon a different price in the course of their compliance with
section 143 M. C, and this is what the statute contemplates.

9. Has the board of public service the right to pay for extras
resulting from changes in the plans and specifications in the absence
of altered contracts under section 143 M. C., and what is the effect
of such payments, if made?

As above indicated, no change of plan is valid and binding upon either
party to the contract unless the same is effected by alteration or modifica-
tion undersection 143 Municipal Code. If the result of such change of plan
entails the furnishing of more material than that required by the original plans,
specifications and estimates, there is nevertheless no liability created against
the municipality for such excess, and payments made by the directors of public
service on account thereof are illegal.

10. Is the board of public service required to advertise for and
let at competitive bidding, a contract for the necessary fuel for the
running of a water works plant?

The statutes relating to the powers and duties of the board of -public ser-
vice did not direct the board of public service to purchase fuel or to enter
into similar runnming expense contracts in any particular way. If they attempt
to contract for all the coal to be needed during an appropriation period, they
should determine the maximum amount to be furnished under such contract,
and if the price thereof exceeds five hundred dollars they should proceed as
directed in section 143 Municipal Code. The board could not, however, be com-
pelled to make such a contract. It has the power to purchase coal and like sup-
plies in carload lots in the open market, paying for each carload as it is fur-
nished. In so doing they would not be obliged to advertise for bids under
section 143.

11. On December 19, 1904, water works bonds to the amount
of $300,000 were sold and the proceeds of said bonds placed in the
custody of the treasurer. Ostensibly an order was given by the
Finance Committee of council to divide said money equally among
five banks, said money being deposited upon demand certificates, this
money remaining in said banks from December 20, 1904, to March
3d and 5th, 1906, during which time one of said banks was the legal
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depository of the furids belonging to the city, a bond having been
filed by said depository for $50,000, said depository paying interest
on daily balances at the rate of 3.86 per cent per annum.
(Query: Would the Finance Committee of council have a
right direct to the treasurer as to the disposition of the $300,000?
(b) Query: Would the treasurer have a right to distribute this
money as stated above upon demand certificates without interest?
(c) Query: Such money having bee placed with the general
funds of said banks, would the city have a right to recover interest on
the same?

.

Section 135, Municipal Code, provides in part as follows:

“The treasurer * * * may, by and with the consent of his
hondsmen, deposit all funds and public moneys of which he has
charge in such bank or banks, situated within the county, which may
seem best for the protection of said funds, which said deposit shall
be subject at all times to the warrants and orders of the treasurer
required by law to be drawn and all profits arising from said deposit
or deposits shall inure to the benefit of said funds * * *7”

“The council shall have authority to provide by ordinance for
the deposit of all public moneys coming into the hands of the treas-
urer, in such bank or banks, situated within the county, as may
offer, at competitive bidding, the highest rate of interest and give
a good and sufficient bond * * * 4n a sumn not less than twenty
per cent. in excess of the maximuwm amount at any time to be

x

deposited * * *7

So much of the foregoing section as relates to the designation of a city
depository is designed to provide for the deposit of .all the moneys in the
hands of the treasurer. However, it is clear to me that such depository or de-
positories may not at any time receive money on deposit under the special con-
tract provided for in the section in an amount so large that the amount of the
bond shall not be twenty per cent. in excess thereof.

\When the proceeds of the sale of the bonds came into the hands of the
treasurer, such proceedings should have been had under authority of the ordinance
already in force as would have invited bids from all the banks in the county
for the use of such money. It ise apparent, however, that no such bids were
in fact invited. The money Dbeing then in the hands of the treasurer, and no
lawful depository being provided for it, the treasurer could, in my judgment,
proceed under the first paragraph above quoted and make general deposits in
such bank or banks situated within the county as might seem best for the pro-
tection of the funds, this being done at his own risk and that of his hondsmen.
In my judgment, the action described by you should be considered as having
been taken under favor of said first paragraph, as the ‘“order” of the finance
committee of council is of no effect whatever, said committee having no au-
thority in law whatever except as a legislative committee,

In my judgment also the form of the certificate of indebtedness given to
the treasurer by the banks is immaterial. The statute does not prescribe that
any particular form shall be exacted, and in this respect also the action of the
treasurer was a compliance with the statute.

In my opinion the banks so obtaining such money are liahle to the city for
any profit reaped by them from its use. These moneys being public moneys
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are in the nature of trust funds, and the principle that all profits derived by
any person having the custody thereof from the use of any trust fund inure
to the fund itself, applies with especial force. This would probably he the
case were there no cxpress provision of law applying to such cases. But what-
ever might be the law, in the absence of any statutory provision, it scems to
me there can be no doubt as to the effect of that clause of the [irst paragraph
above quoted which provides that,

“All profits arising from said deposit or deposits shall inure to
the henefit of said funds.”

This provision is very broad. It is not limited in its scope, by implication
or otherwise to profits derived by the treasurer; it can only mean that whatever
profit or increment is earned by the use of such funds so deposited shall hecome
a part thereof. [t is possible that this clause is more far-reaching than the
rules of common law and equity, but it can not be doubted that its practical
effect is to declare a constructive trust as agaimnst any person having the cus-
tody, possession or control of municipal funds, otherwise than under a depository
contract, and to make such person or corporation answerable to the city for all
profits derived by him or it from such funds.

Accordingly, I am of the opinion that a finding should be made against
the banks in which the three hundred thousand dolars was deposited during the
period between December 20, 1904, and March 3, and 5, 1906, for all interest and
profits which, upon examination, may be found to have been earned and reaped
by said banks from the use of such funds.

Your question, however, suggests another contingency. If the banks did
not keep such funds separately from their general fund, and there is no way
to determine what, if any, profits were derived from the use of such funds by
said banks because they have commingled the funds with their general funds,
then and in that event, 1| am of the opinion that the banks would bhe liable
for interest at the rate of six per cent. from the time when such funds were
so commingled to the time when the equivalent of the principal was repaid
to the city. Having decided that the substantial effect of the above quoted
provision of section 135, Municipal Code, is to impose upon the banks a con-
structive trust, it follows that such a commingling of the public funds with
their own funds constitutes a conversion thereof. 1In such cases the trustee
is liable for interest at tle legal rate.

See Pomeroy’s Equity Jurisprudence, section 1076, and cases cited.

12. An extension of the Newark Water Works distribution
system was made by the Board of Trade of said city and known
as the Wehrle extension. At the time of the letting of the contract
under the second distribution this extension was still in the posses-
sion of the Board of Trade. Arrangements subsequently were made
by which said extension was purchased by the Board of Service
ffom the Board of Trade under an ostensible estimate, made by the
York Construction Company, the contractor of the second distribu-
tion system, of %2,616.00. Would such a purchase be legal, there
having been granted to the Board of Service no authority for such
purchase, by council?

The facts stated by you in this question do not fully advise me as to all
the circumstances surrounding this transaction. It appears to me, however, that
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this was an attempt by the board of public service to accomplish indirectly what
could not be done by direct means, to-wit, making an expenditure in the depart-
ment, amounting to more than five hundred dollars without direction of council
and without advertising for bids. Indeed, I am uncertain as to the power of the
-directors of public service to make such a purchase unless they are designated by
council to act as its agents. I have heretofore held that out and out pur-
chases of municipal utilities should be made by council, such matters not relat-
ing, in the first instance, to the “management and supervision of all public
works” (Section 1398, M. C.), “the construction of public improvements and
public works” (Section 141, M. C.), nor to the “management of municipal water
plants” (Section 141, M, C.), which activities constitute the scope of the powers
of the department of public service, as the same were defined prior to the
enactment of the Paine Law. In either view of the case, however, this ex-
penditure was illegal and this illegality could not be avoided or cured by in-
cluding the expenditure in a payment to a contractor for another similar public
work who did no part of the work thus paid for.

13. Where amounts are illegally paid to contractors, such il-
legality being known by the board of service, can recovery be had
against the members of such board?

The answer to this question involves a discussion of several related pro-
visions and principles of law. There are certain important distinctions which
‘must be kept in mind.

In the first place the municipal code did not specifically designate the au-
‘thority which should accept, on behalf of the city, the performance of work under-
taken under a contract with it. There can, however, be no doubt but that the
board of public service was the proper authority to do this; its power rises by
clear implication from the power to manage and supervise the construction of
public works and to enter into contracts therefor. The city auditor, although
he has the right, under Section 133 of the code, to examine into the validity of
every claim presented to him, has also the right to depend upon the approval of
‘the board of public service for his authority to pay such claims. Where the
face of the claim or voucher presented to the auditor does not disclose the
illegality of the payment ordered by such claim or voucher, he is justified in
honoring the same and issuing his warrant on the treasurer for the amount thereof.

The city then must depend upon the fidelity and diligence of its board of
public service to protect its treasury from being mulcted by over-payments and
illegal changes made in favor of those who have contracted with it through said
board. Tt follows that, as a general rule, the members of the board of public
service are liable to the city for any such loss so incurred. '

This rule is, however, as above suggested, subject to certain very important
exceptions and qualifications. In the first place the members of the board would
not be primarily liable for payments illegally made to the contractors, as long
as the contractor remains himself liable, and this liability can be enforced. There
is no doubt in my mind but that the city solicitor, upon being required so to do
by resolution of the council, may bring suit in the name of the corporation under
section 1774 Revised Statutes to recover moneys illegally paid to the contractor.
Such recovery would follow as a matter of course, granting the illegality of
the payment, unless the contractor might have a defense. The only defense
which it would be possible for him to have would be that successfully interposed
in the case of State ex rel vs. Fronizer, 77 O. S. 7. Tt was held in that case
that where the authorities of a political sub-division have accepted, on behalf
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of the public, the fruits of an illegal contract, and where the plaintiff in an action
to recover moneys paid under such a contract does not or can not come into
court tendering back to the contractor the things paid for, received, accepted and
converted to the use of the public, there can be no recovery against the con-
tractor. The operation of this rule would probably prevent recovery against the
contractor in a great majority of the particular cases of the kind described in
your question. However, it is not all illegal payments to contractors that are
affected thereby. As an instance of a case in which the contractor remains liable,
and in which the finding of your department should be against him in the first
instance, permit me to cite the first question above submitted and discussed. If
the liquidated damages stipulated for under a contract of the kind therein de-
scribed have not been released on behalf of the city, by appropriate legal pro-
ceedings, the directors of the board of public service should deduct from the
amount paid the contractor the ascertained amount of such liquidated damages.
If they fail to do so such failure must necessarily constitute an over-payment in
the nature of a mere gift or gratuity for which the contractor has not parted
with anything of value which the city would be obliged to tender back in case
of a suit brought for the recovery of such excessive payment. Previous action,
under section 143, Municipal Code, or subsequent action by the council, after suit
brought in directing a compromise of such claim, which is merely a right of
action, would justify the board in such failure; otherwise, the members would
be liable.

Eliminating cases of the sort above described and illustrated, the question
of the exact liability of the members of the board of public service for sanction-
ing illegal payments is still subject to qualification. In the first place they would
not be liable at all in cases where it appears that they have exercised due care
and diligence. However, this qualification is unimportant inasmuch as failure
to observe the plain requirements of the statute defining the method of the
execution of their powers would per se, constitute failure to exercise due care,
and amount to malfeasance in office.

Tt may be then that a technical liability does exist against directors of pub-
lic service who authorize the payment of public moneys in cases where no liability
exists against the city, and in which the pavment of such moneys could have
been enjoined by an action brought in time. The real difficulty here arises in
fixing the measure of damages, i. e, the amount of a finding of your department
predicated upon such a liability. [f, for instance, ‘‘extras” have been allowed
without altered or modified contract, and such work has been put in by the con-
tractor and accepted by the city so that the city could not recover the sum paid
to the contractor, the same plaintiff could not recover against the members of
the hoard of public service anything more than nominal damages unless it could
be shown that the city suffered actual damage by virtue of the payment of its
money for the particular work unlawfully done. The practical question would
be, has the city paid more for this unauthorized work than the same is reasonably
worth? It will be seen at a glance that to fix the amount of a given finding under
this rule would be a very difficult matter if the same is possible at all, for the
actual damage so described is the measure of damages in an action by the city
against the members of the board.

Very truly yours,
U. G. DeENMAN,
Attorney General.
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TOWNSHIP TREASURER —“EXPENSES” CANNOT BE PAID.

School teacher — Contract for employment — resolution for, roll must be
called and votes entered on records or contract invalid.

March 16th, 1910.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN : — Your request of recent date is at hand in which you ask my
opinion on the following statement of facts and questions:

First: Four years ago the township treasurer of Greene town-
ship, Hocking County, was appointed to a position in the federal rev-
enue office with headquarters at Chillicothe, Ross county, and was at
the office in said city notified to meet the state inspector at Logan.
He came to Logan and met the inspector and charged the necessary
expense to the school board and the township trustees. The trustees
paid their part but the school hoard refuses. Can the school board
legally pay their share of the expenses?

Second: On June 20th, 1904, the school board of Greene town-
ship, Hocking county, elected two teachers under eighteen years of
age, one a Mr. Brown and the other a Miss Wolf. Both opened their
schools and taught until the new board of five members came into
office. Some six months after they started to teach the school board
refused to pay their bhack salaries for the previous three months, and
both of these teachers resigned. Brown subsequently filed suit to re-
cover compensation for the time he taught. He recovered a judgment
in the common pleas court for his full contract time. The circuit court
sustained the judgment of the lower court. The case was taken to the
supreme court ‘on error but before the time for filing defendant in
error’s brief the board of education compromised with Brown for the
amount of his salary for the time he had actually taught. Thereupon
Brown’s attorney failed to file an answer brief in the supreme court
and that court reversed the judgments of the lower courts.

May the present hoard of education pay Miss Wolf under her
contract in view of the above facts.

In reply thereto 1 beg leave to submit the following opinion:

I am unable to find in the statutes any authority for the payment of “ex-
penses” to a township treasurer, and I am, therefore, of the opinion that the
board of education of Greene township cannot legally pay their proportion of
the expenses of the township treasurer from Chillicothe to Logan. In this con-
nection T call your attention to section 3261 General Code, (Sec. 1451 R. S.)
which reads as follows:

“Tf by reason of non-acceptance, death, or removal of a person
chosen to an office in any township, except trustee, at the regular elec-
tion, or upon the removal of the assessor from the precinct or town-
ship for which he was elected, or there is a vacancy from any other
cause, the trustees shall appoint a person having the qualifications
of an elector to fill such vacancy for the unexpired term”.

From the above section it would appear, and this department has hereto-
fore held, that one of the qualifications for the office of township treasurer is



ATTORNEY GENER.L. 433

that he shall he an elector of such township. It would seem clear, therefore, that
if yvour township treasurer took up his permanent legal residence in Chillicothe
during the term of his office as township treasurer, he thereby forfeited such
office, and such office became vacant,

In regard to your second question, I have examined the papers in the case
of the Board of Education of Greene township, Hocking county v. Brown, on
file in the supreme court clerk’s office, and find from the journal entry and man-
date of that court, that the supreme court reversed the circuit and common pleas
courts in that case on the authority of Board of Education v. Best, 52 O. S. 138
The syllabus of this case recads as follows:

“1. The clause in section 3982, of the Revised Statutes, to-wit:
‘Upon a motion * * * to employ a * * %*teacher * * * the
clerk of the board shall cali, publicly, the roll of all the members com-
posing the board, and enter on the record required to be kept, the
names of those voting ave, and the names of those voting no,” is a
mandatory provision and must be strictly pursued.”

“2. Where the minute book, containing a record of the proceed-
ings of a board of education, shows that all the members of the board
were present: that motion to proceed to the election of teachers was
carried by a unanimous vote; and that an applicant for the position of
teacher was declared clected by a unanimous vote, but that the clerk
did not call the roll of the members, and the names of those voting
aye were not entered on the record, the requirement of the statute was
not sufficiently complied with, and the election was invalid”.

From the printed record as filed in the clerk’s office, it would appear that
the records of the board of education of Greene township for the 20th day of
June, 1904, did not show that the vote was properly taken in order to make the
employment of either Brown or Miss Wolf legal, and it was upon this point that
the supreme court decided the case.

T am of the opinion, therefore, that the board of education of Greene town-
ship cannot legally pay the compensation of Miss Wolf under such contract.

Enclosed herewith please find letter from Mr. C. W. Cox, addressed to Mr.
Sam A. Hudson, enclosed by vou in your request for an opinion.

Yours very truly,
U. G. DENMAN, .
Attorney General.

BOARD OF EDUCATION — AUTHORITY TO PAY WATER RENT.

May 7th, 1910.

Burean of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio. :

GENTLEMEN : — You state that the Village of Hartwell procures its water by
contract from the Village of Wyoming, paying to the Village of Wyoming the
minimum charge of five dollars per day for one hundred thousand gallons a day
and an additional sum for quantities in excess of this amount. I understand
from your communication that the Village of Hartwell takes charge of such water,
distributes it through its own pipes to such village and supplies water throughout
such village at rates fixed hy the Village of Hartwell.

28 A G
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You inquire whether, under these circumstances, the provisions of section
2417 of the Revised Statutes apply to the Viilage of Hartwell and whether
the Village of Hartwell can legally collect water rent from the board of educa-
tion of the Hartwell school district fo