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ANNUAL REPORT 

v. 
•OPINIONS OF THE ATTORNEY GENERAL FROM JANUJliRY 1, 1910, TO 

JANUARY 1, 1911. 

(To the Governor.) 

STATE BOARD OF ARBlTRATJOX -ELIGIBILITY OF MR. JOSEPH 
BISHOP TO MEMBERSHIP FULLY DISCUSSED. 

July 2nd. 1910. 
HoN. Jt:osox HARMON, Go·l!emor of Ohio, Columbus, Ohio. 

DEAR Sm:- Your communicatio!l is received in which your request an opin
ion on the question of Mr. Joseph Bishop's eligibility to the office of member of 
the State Broad of Arbitration and Conciliation, your letter reading as follows: 

"I am just advised that you are disposed not to gi,·e an opinion 
on the question of Mr. Joseph Bishop's eligibility to the office of mem
ber of the State Board of Arbitration and Conciliation, which he sub
mitted to you yesterday on facts stated in writing, because you think 
he is not one of the officers who is entitled to ask your opinion, but 
that you are willing to giYe an opinion on my request. 

As the matter has already been submitted to you, a.nd briefs filed, 
and you have entered upon an examination of the question, l request 
that you render an opinion, and will thank you to do so as promptly 
as you can, in view of the urgency of the case." 

There seems to be a misunderstanding as to the attitude of this department 
in giving an opinion to Mr. Bishop, and to make the matter clear I beg to advise 
tkat it was not determined by me or the department that Mr. Bishop was not 
entitled to our opinion and that none would be given him until on yesterday, 
Friday morning, through the public press we learned for the first time that a 
hearing had been held before you as Governor on Thursday afternoon with the 
interested parties represented by their respectiYe counsel, and that this hearing 
was upon the question of the eligibility of Mr. Bishop to remain as a member 

·of this board and to sit in the proposed arbitration. \Ve were further advised 
that at this hearing briefs of counsel had been submitted to you and that you 

·expected to consider the same on yesterday, Friday. On learning these facts 
we consider that it would be improper for us to give to another officer in the state 
government an opinion bearing upon the question which was then pending before 
the Governor for decision. It is true that this question is one personal to Mr. 
Bishop, in the determination of which he would not technically be entitled to 
command the services of this department, but that fact was not the reason for our 
·decision that an opinion should not be given to Mr. Bishop. 

At the time of the receipt of yom: request for an opinion no briefs had been 
filed with us, nor had we entered upon any examination of the law in the case. 
Shortly after the receipt of your letter there came to us in the morning mail a 
brief, which we are informed is a copy of the brief filed by Mr. Lentz and co
counsel with you on Thursday. 

] nasmuch as your request contains no statement of facts relating to Mr. 
Bishop's eligibility, I assume it to be your desire that T base the opinion on the 
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written statement submitted by ~lr. Bishop on his own l~t:1lalf. :\Ir. Bishop's state
ment is as follows : 

"As my qualifications as a member of the State Board of .\rhitra
tion has been called in question l desire to present the following facts 
and request your opinion on the subject. 

In 1~1ti I was instrumental in forming the Amalgamated Associa
tion of ! ron, Steel & Tin \Vorkers (then known as the Amalgamated 
Association of Iron & Steel \Yorkers) and was chosen ::\;,tiona! Presi
dent and served in that capacity for a number of years, when I re
tired from the offi~e and accepted a position as mill manager and 
later on was employed as traveling salesman for an iron firm. 

\\'hen I retired from the presidency of the .\ssuciation I was 
granted an honorary card of membership which I still hold and which 
will be accepted by the Amalgamated .Association at any time I desire 
to pr.esent the same for active membership as provided by the Constitu
tion of the Association. 

That at the time of my appointment I had the endo~semenf of 
local lodges and the national officers of the Association; that I was at 
that time a_nd am now an honorary member of the Amalgamated As
sociation of Iron, Steel & Tin \Yorkers and by reason thereof attended 
the meetings of local lodges of the Association whenever and wher
ever opportunity permits and hy request of the general officers 1 at
tend all the Xational Con\·entinns of the Association. 

f desire to add to the statement handed to you yesterday the sup
plementary statement that at the time of my appointment as a mem
ber of the State Board of Arbitration April 1:2, 18fl:1, I was an hon
orary member of the Amalgamated Association of I ron, Steel & 
Tin \\' orkers which carries with it all the privileges of membership 
except voting." 

Title liT, Chapter 14 of the General Cod.: provides for a State Board of 
Arbitration and Conciliation. The first section of this chapter, 10.}!1 G. C., is 
as follows: 

''The governor, with the ad,·ice and consent of the senate, shall 
appoint three competent persons who shall constitute a state board of 
arbitration and conciliation. One of the persons so appointed shall be 
an employer or selected from an association representing employers of 
labor, o11c all cmf'/OJ'C or a11 1!111/>lo_\'e selected jro111 a labor nrgalli:::a

tioll a11d 110/ 011 employer of labor. and the third shall he appointee! 
upon the recommendation of the other two appointees. If the two 
appointees do not agree within thirty clays, the third person shall he 
selected hy the governor''. 

From the statement of facts suhmitted hy :\Ir. Bishop l assume his eligi
hility to nwmhership upon the Stat<.: Doard of Arbitration and Conciliation is to 
he determined hy the construction giYen to the underscored words in the above 
quoted section, to-wit, "one an employe or an employl' selected from a labor 
or!{anization ami not an employer of labor". The word "employe" is defined as 
follows: 

''Employe. A person who is employed; one who works for 
wage'i or a ~alary; onl' who i~ engaged in the service or is employer! 
hy another". 
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Standard Dictionary. 

·'Employe. One who is employed. It is not usually applied to 
higher officers of corporations or to domestic servants, but to clerks, 
workmen and laborers collectiyeJy". 

Bouvier's Law Dictionary. 

·'Employe. Usually embraces a laborer, servant or other person 
·occupied in an inferior position''. 

Anderson's Law Dictionary. 

"Employe. One who is employed. The term is general, but is 
rardy applied either to common laborers or to the higher officers of a 
corporation''. 

Cyclopedic Law Dictionary.-

The aboYe are general definitions. The word "employe" has been definea 
l)y the courts in the determination of preference in claims in bankruptcy and in
·solvency courts. In the case of In re Courtland Manufacturing Company 45 N. 
Y. Supp. p. 631 the court defined an "employe'' to be a person who works for 
wages or a salary, and held the word "employe" to include a traveling salesman 
employed on an annual salary. 

A manufacturer's agent, employed to sell its goods on a contract by which 
the company agreed to pay the agent twenty dollars per month ari'd five per cent 
on all the sales made by him, held to be an "employe" of the company within the 
meaning of section 320Ga Revised Statutes of Ohio, and entitled to the preference 
-on his claim therein provided. Lewis v. Cincinnati Chair Co., G 0. C. C. Rep. 243. 

These two cases cited are typical cases, the courts uniformly holding that 
an agent or salesman comes within the meaning of the word "employe" and is 
•entitled to preference. 

Mr. Bishop in his statement says, 

''In 1876 I was instrumental 111 forming the Amalgamated Asso
ciation of Iron, Steel & Tin \Vorkers (then known as the Amalgamated 
Association of Iron & Steel \Vorkers) and was cnosen 1\ational Pres
ident and served in that capacity for a number of years, when I re
tired from the office and accepted a position as mill manager and later 
on was employed as . traveling salesman for an iron firm. * * * 
That at the time of my appointment as member of the State Board 
of Arbitration April 12, 1893, I was an honorary member of the Amal
gamated Association of I ron, Steel & Tin Vvorkers which carries with 
it all the privileges of membership except voting". 

It is clear from this statement that Mr. Bishop was a member in some 
·capacity of the Amalgamated Association of Iron, Steel & Tin \Yorkers at the 
time of his appointment as a member of the State Board of Arbitration. The 
statement, however, does not disclose the fact that Mr. Bishop was or was not 
<1n "employe" at the time of his appointfTlent. If, as a matter of fact he was 
regularly employed and was working for wages or salary as contemplated in 
the definitions of the word "employe'', as above set out, it is my opinion that 
he was eligible to the appointment. That is to say, it is not material in determin
ing the question of eligibility as to whether or not Mr. Bishop was a member 
of a labor organization. Under the language used in section 1059 of the General 
·Code, the appointee must first be an "employe", and he may or may not be "an 
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~mploye selected from a labor organization". :Mr. Bishop's statement contains 
no fact that would raise the question as to whether or not he was at the time of 
his appointment an "employer of labor". 

Yours very truly, 
U. G. DEN:IiAN, 

Attor11ey Geueral. 

S\f ATE XORMAL SCHOOL COMMISSIO~- ABSTRACT OF TITLE OF 
CERTAIX LA~D LOCATED AT KEXT. 

January 5th, 1911. 
HoN. JensoN HARMON, Governor of Ohio, Columbus, 0. 

DEAR SIR:- At the request of the commission to select a site for two 
normal schools to be located in Xorthern Ohio I have e:x:amined an abstract of 
title to three parcels of real estate located in and near the village of Kent, Portage 
County, Ohio, and bounded and described as follows: 

TRACT No. ONE. 

Situated in the Village of Kent, County of Portage and State 
of Ohio and known as being a part of Township Lot ;\umber 
Thirteen ( 13) in Franklin Township and described as follows: Be
ginning at an iron pipe at the intersection of the north line of the 
Rootstown Road and the north line of Lot Number Thirteen (13); 
thence south 46 degrees 10 minutes west along the north line of the 
said Rootstown Road two hundred and ninety-six and one-half 
(296. 5) feet to a marked stone; thence north 55 degrees 50 min
utes east two hundred and sixty (260) feet to an iron pipe in the 
north line of said Lot Number Thirteen (13); thence north 86 
degrees 10 minutes west along the north line of said lot number 
(13) three hundred and ninety-four and one-half (394.5) feet to the 
place of beginning, containing three-quarters of an acre of land (75) 
more or less. 

TRACT NuMBER Two. 

Situated in the village of Kent, and also in the township of 
Franklin, Portage County and State of Ohio, and known as part of 
Township Lot Number Twenty-four (24) in the village of Kent, 
and also a part of Township Lot Xumber Twenty-three (23) in 
the township of Franklin described as follows, to-wit: Beginning 
at the intersection of the south side of Main Street and the East 
side of Lincoln Avenue in said village of Kent; thence south R6 
degrees 10 minutes East seven hundred and thirty-four and seven-tenths 
(734. 7) feet to the East corporation line of said village; thence 
East along the South side of said Main Street a distance of tline 
hundred and forty-five and twelve hundredths (945.12) feet to an 
iron stake; thence South 3 degrees 20 minutes \Vest thirteen hun
dred and fourteen and two-tenths (1314.2) feet to an iron stake in 
the South line of Township Lot X umber Twenty-three; thence 
Xorth ~.i degrees 10 minutes \Vest along the South line of said 
Lot 1 wenty-three a distance of nine hundred and forty-five and tweh·e 
Jmndredths (!!45.12) feet to a point in the East corporation line of 
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the village of Kent which is also the Southwest corner of said 
Lot X umber Twenty-three; thence X orth 86 degrees 10 minutes 
west along the south line of Lot X umber Twenty-four (24) in the 
village of Kent a distance of six hundred and ninety-eight and 
five-tenths ( 698.5) feet to an iron stake set in the X orth side of 
the Rootstown r<?ad; thence Xorth 46 degrees 10 minutes \Vest 
along the l'\orth side of said Rootstown Road a distance of sixty
five feet to an iron stake in the East side of Lincoln Avenue; 
thence North 3 degrees 30 minutes East along the East side of said 
Lincoln Avenue twelve hundred and sixty-six (1,266) feet to the 
intersection of said Lincoln Avenue with the South side of Main 
Street which is the place of beginning, containing in Lot Twenty
four in the village of Kent 22.044 acres of land and in Lot ;'\1 umber 
Twenty-three m Franklin Township 28.425 acres of land more or 
less. 

TRACT ::\uMBER THREE. 

Situated in the Township of Franklin, County of Portage and 
State of Ohio, and being known as a part of Town ship Lot num
Fourteen ( 14) described as follows, to-wit: Beginning at a point in 
the North line of said Lot Number Fourteen (14) said point being 
three hundred and twenty-nine and seven-tenths (329. 7) feet dis
tant from the Northwest corner of said Lot Number Faurteen; 
theJlCe South 8.) degrees 10 minutes East along the ;'\1orth line of 
said Lot :\:umber Fourteen a distance of one thousand and twelve and 
sixty-four hundredths (1.012.64) feet to an iron stake; thence South 
4 degrees 10 minutes East seventeen hundred and forty-eight and 
nine-tenths (1,748.9) feet to an iron stake set in the center of the 
Rootstown Road; thence North 46 degrees 10 minutes \Vest along the 
center of said Road seventeen hundred and seventeen and six-tenths 
(1,717 .6) feet to an iron stake in the center of said Road; thence 
Xorth 27 degrees 35 min~tes East seven hundred and twenty-three 
and thirty-six hundredths (723.36) feet to the Xorth line of said 
Lot Fourteen which is the place of beginning containing :33.834 
acres of land more or less. 

I am addressing this communication to you because, under the act of the 
general assembly providing for the establishment of these two normal schools, 
101 0. L. 320, the power to purchase or to accept such tracts seems to be 
vested in the board of trustees hereafter to be appointed, as soon as the gen~ 
era! assembly shall appropriate a sufficient amount of money for the erection 
of suitable buildings thereon. Deeds for these tracts will, of course, not be 
delivered until such board is appointed, and this abstract should accompany the 
deeds. 

I assume, therefore, that you will deliver this letter to the board of trustees 
for the state normal school to be located in X orthern Ohio as soon as the 
me-mbers of the same are appointed. 

I do not deem it necessary to go into a detailed discussion of the history 
of the titles of these three tracts as disclosed by the abstract. The following 
are the only important defects: 

L The deed shown on page 27 of the abstract purports to convey a half 
interest in some three (3) acres, a portion of tract number three (3) as shown 
o:1 the plat, from X ewton H. Hall and Stella A. Hall, his wife, to Helen M. \Vii
cox. The recital in the deed is that Helen l\f. \Vilcox is already the owner in 



.\TTORXEY GEXER.\L. 

fee of the other remaining half interest. Howen!r, the abstract >hows that 
Helen :\I. \Yilcox conveyed all her interest in these three (:3 l acres tn .\nna 
S. Shuart, and that Anna S. Shuart conveyed all her interest to ::\ ewtun H. 
Hall. On the face of the abstract, therefore, the grantor in the deed shown at 
page 27 owned the entire premises in fee before executing the said deed, and is 
still the owner of a half interest therein. If the abstract is erroneous it should 
be corrected, otl:erwise a quit claim deed should be obtained from :\ewton H. 
Hali and Stella A. Hall, his wife, or their successors in interest. 

2. The description of a portion of Lot :\umber Thirteen (l:l) as set forth 
in the deed shown at page 41 of the abstract, and in the deed shown at page 
4:3 of the abstract, and in all the other deeds abstracted and pertaining to this 
tract, including the deed to Jeanette K. Sawyer, tl;c present owner, shown at 
page ;:)1 of the abstract, does not correspond to the plat. The place of begin
ning in said deed is stated as being forty-one ( 41) rods west of the northeast 
corner of Lot Thirteen (l:l) on the north line oi said lot. This is some 
twenty-two (22) feet less than the north line of said lot as shown on the plat. 
The abstractor, to whom I am indebted for many courtesies, states that ] eanette 
K. Sawyer and her predecessors in title ha\·e long been in notorious and open 
possession of the entire tract shown on the plat, and that no person has ever 
claimed to own the small corner which the dcscri11tion would subtract from 
the tract so held. \Vhile the matter is not of great importance it would be well 
to have affidadts showing such adverse possessicn of the tract in question by 
Jeanette K. Sawyer and Levina ]. Goodrich, 1-:er predecessor in title. 

The foregoing are, as above stated, the only serious defects in t~·e title 
of the three tracts in question. In addition thereto permit me to point out that 
no examination has been made in the courts of the Cnited States for pending 
suits or judgments; that no examination has been made in the records oi the 
village of Kent for special assessments. Taxes for the year HJlO on parcels 
numbers two and three are unpaid and a lien thereon. Subject to the fore
going qualifications I am of the opinion that when the deed and affidavits above 
referred to arc secured, deeds from Jeanette K. Sawyer and hushand, and 
\Villiam Stewart Kent and wife, and Christian :Meyer and wife, would convey 
to the State of Ohio a good and perfect title to all the premises abstracted. 

13 A. G. 

Yours very truly, 
V. G. DE:OIAX, 

Attomey General. 
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(To the Secretary of State.) 

PRI:\IARY ELECTIO::'\ LAW -~0:\Il~:\TIO::'\ FOR DISTRICT OFFICE
RE-COXVE~IXG OF DELEGATES. 

h1 re-11ominatio11 oj Democrallc ca11didate for commo11 pleas judge of first 
di'i'iSIO!t of seve11th commu1z pleas judicial district. 

October 6th, 1910. 

Ho". CARMI A. THOMI'SO:>:, Secretary of State, Columbus, Ohio. 

DEAR Sm:- I beg to acknowledge receipt of your letter of September 29th 
enclosing a certificate issued by the chairman and the secretary of the chief 
deputies and clerks of the boards of deputy state supervisors of elections of the 
counties composing the first subdivision of the seventh common pleas judicial 
district, and an attached copy of an ;,greed statement of facts. You request 
my opinion upon the questions thereby presented. The following is a brief state
ment of the facts: 

The Democratic Judicial Committee of the said subdivision on 
April 6, HllO, issued a call for a D'emocratic convention to be held at 
New Lexington, Ohio, on Friday, June 23, 1910, at one o'clock P. ::\1., 
and made an apportionment of the delegates among the several 
counties composing the judicial subdivision. Thereafter, in accord
ance with law and the call of the commi.ttee, delegates were duly 
chosen by couuty com entions held in the various counties. On the 
day and at the hour ·prescribed in the call a very small minority of 
the delegates thus chosen assembled at the place named therein and, 
believing themselves authorized to proceed as a convention, organized 
~nd nominated a candidate for common pleas judge. Thereupon the 
persons thus assembled attempted to adjourn si11e die. 

Upon objection to the certificate of nomination attested by the 
officers of this supposed convention, you as state supervisor of 
elections, to whom the question was referred in due course of law, 
rendered a decision which in part is as follows: 

"I am of the opinion, therefore, that twelve delegates of the 
hundred and seventy-six did not and could not constitute a con
vention for the subdistrict, and that the candidate that the said 
twelve attempted to select has no right on the ticket under the 
Democratic emblem. * * * The tweh·e that met had the right to 
adjourn to another day certain, and notify the other delegates to 
attend." 

Thereupon the same committee which had issued the previous 
call met on the twelfth day of August, 1910, and issued another 
call addressed to the del:!gates selected by the various county con
ventions commanding them to c01wene in the city of ).Iarietta on 
\Ved11esday, August 1st, HllO, at 12 :30 o'clock P. ).1. In pursuance 
of said second call a majority of the previously chosen delegates as
sembled, nominated a candidate for comn,on pleas judge and selected 
a new judicial committee. 

Thereupon objection to the certificate of nomination of the 
candidate for common pleas judge, attested by the officers of this 
convention, was filed as provided by law, and the question as to .. the 
legality of this nomination is now before you for decision in due 
course as ~;videnced by the certificate of the chairman and secretary 
of the chief deputies and clerks, above referred to. 
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The principal question thus presented invoh·es two subordinate questions, 
·dz., 

1. .\s to the right of the controlling committee of the judicial district to 
jssue its second cal! above described. 

2. As to the right of the delegates selected by the various county conven
tions to cmn-ene in pursuance of the second call, a majority of them having 
disregarded the first call. 

I have given these questions very careful consideration, not only because 
.of what I assume to be the importance of a decision of the particular case, 
but also because, as suggested by you as state supervisor of elections in your 
decisions, with a copy oi which you have kindly furnished me, the recently 
enacted primary election law has changed the common law rights of political 
parties and, in many instances, has abrogated well-established party customs; 
so that there are no precedents in this state to guide in the construction of the 
primary law, and indeed I have hecn unable to find any decisions elsewhere 
available for that purpose. The novelty of the question and the consciousness 
that my decision thereon may be used as a precedent have impelled me to exercise 
the greatest care in arriving at my conclusions. 

The first question which you ask invites immediate consideration of the, 
primary law as construed by the state supervisor of elections. I quote some of 
.the pertinent provisions. 

Section 4952 : 

"Candidates for * * * district offices * * * shall be 
nominated by delegate conventions, the delegates to which have been 
chosen ~· * * as may be determined by the state or district com
mittee respectively of the party by a majority vote thereof, and cer
tified by it to the proper county central committees at least forty 
days prior to the time fixed for holding such primaries (referring 
to the primaries for the selection of delegates to county or district 
conventions) as may be determined by the controlling committee." 

I pause here to remark that the provision for a certification to the several 
.county committees refer:>, in my opinion, merely to the determination of the 
.manner in which delegates to district conventions shall be chosen. 

Section 49.:13: 

"* * * District committees * * * shall, by resolution, de
termme the representation in ali conventions held to nominate can
didates for office, and shall apportion the delegates throughout the 
* * * district. •:• * ~· X ot less than forty days before the day 
fixed for holding the primary, such * * •:• district committee shall 
transmit a copy of its resolution of apportionment to the central 
committee of the proper party and to the board of elections of each 
county in the * "' ~· district * * *" 

Again I may state that it is my opm10n that the resolution of apportion
ment referred to in the foregoing section need include only the apportionment 
itself and is not required to set forth the date of holding the district convention. 

Section 4937: 

"Dcicgatcs to cou;zly com·e11fion shall meet in convention l;; * * 
not later than twenty days after the primary election ~· <:• <:•" 
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This section IS of great importance. There is no similar proviSions as to 
the time when district cmwentions may meet. On the principle that the expres
sion of one thing is the exclusion of all others, the ·legislative intent not to. 
provide by law for the time and place of holding district conventions is empha· 
sized by reason of this provision. 

Section 4962 : 

·'All party controlling committees * * 
years and until theit: successors are selected 

* 
* 

shall sene for two 
* *" 

I desire in this connection to call attention merely to the fact that the powerS; 
and duties of party controlling committees- constituted officers in the nature of 
public officers by the primary electio;1 law, are not defined by law otherwise than 
by implication arising from the use of the word "controlling." This fact I be· 
lieve to be significant, and I shall comment further thereon in the course of this 
opinion. 

The foregoing are all the provisions of the primary election law which l 
deem it necessary to take into consideration in answering your question. 

The action of the pretended convention being deemed illegal and nugatory
as to the nomination of candidates, it is my opinion that it is equally so in all 
respects in which it assumed to bind the party. As suggested by you as state 
supervisor of elections, the delegates assembled at ~ ew Lexington had the power 
to adjourn to a day certain. This is the uniform rule with respect to the action 
of fewer than a quorum in a representative body in which the attendance of a 
quorum is required in order to render its proceedings valid. \Vhat then was the 
effect of the attempted adjournment sine die? Did such adjournment preclude 
the regularly elected delegates from convening under a call duly made at a sub
sequent elate? In other words, did the adjournment have the effect of fore
closing the rights of the delegates not in attendance at ):;" ew Lexington, and of 
depriving the party which those present assumed to represent of the right to
rectify their erroneous action? It seems to me that the answer to these questions. 
must be in the negative. 

Taking the view of the primary election law adopted by you as state super
visor of elections, it appears that what was claimed to be a convention was in 
fact no convention at all in contemplation of law. Its acts bound neither the 
party nor the absent delegates. By ac1journing itself siue die, it did not adjourn 
the convention of the party without clay, not only because it was not the con
vention but also because adjournment sine die is an act of dignity and finality 
equal in this connection to the nomination of a candidate itself. A denial of 
the power to make the latter carries with it the repudiation of the former. 

I, therefore, conclude that the mere act of adjournment si11e die attempted 
by the assembly of twelve delegates was not an adjournment of the party district 
convention. 

The question then arises as to whether or not the controlling committee of 
a party, having issued a ca\1 for a couvention on a clay certain, has exhausted its 
powers with respect to such convention, and whether or not the fact that fewer 
than a quorum might lawfully acljoun~ to a clay certain for the purpose of se
curing the attendance of a lawful majority of the delegates to such convention 
precludes the party committee from issuing a second call on the ground that 

. such adjournment is the exclusive method of securing such attendance. These· 
questions suggest the significance of the failure of the primary law specifically 
to define the powers and duties of controlling committees, as above noted. It 
seems to me to be perfectly apparent that a "controlling" committee, created by 
anrl exi~ting under the authority of statute law, must be deemed to have alt 
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powers with respect to the government of a political party not otherwise pro
vided for b:-· express statute. T!lat i~ to say, all powers not conferred by law 
upon com·entions or lmarr!~ of eh:ctiLilS or other authorities \\·ith respect to the 
government of political parties must reside in the controlling committees who5e 
powers are not circumscribed or defined in tl:e statute. This is the ncce;sary con
struction of the primary law. Cnder it controlling committees clearly have rower 
to act for the political parties which they repre.,ent in all cases rc:juiring action 
by sc·me recognized party authority ;:,nd not otherwise pro\·ided for by statute. 
\\'henever the party has a right or pri\·ilege existing by virtue of law, and the 
manner in which ~uch right shall be exercised 0r such pri\·ilege shall be enjoyed 
is not pmvided for by law, then, under the primary law, the controlling committee 
should prescribe the manner in which these things sh1.!1 be done. This is not 
-only the proper construction of PUT primary law, but the authority of controlling 
committees has been recognized wherever questioned, and an unbroken line of 
-authority. in many states from which I forbear to make citations, sustains the same. 

Controlling committees are, of course, subject to party custom- the common 
-or unwritten law of the party. It is conceivable, however, that an emergency 
may arise within a party presenting a question as to which there IS 110 precedent 
in the party history. In such case it would be for the controlling committee to 
formulate a rule and to create a precEdent and custom, unless the question was 
-one of parliamentary law which should be decided by a party convention. 

It is the policy of our statute to afford to political parties casting ten per 
cent. of the entire vote in a political sub-dh·ision, the right to make nominations 
in a certain manner. This right which contemplates the holding of a conven
tion, can only be exercised by and through the action of the controlling com
mittee in naming the time and place at which such convention wiii be held. This 
resl'.lts not from any explicit provision of law, for, as has been observed, the 
primary law does not make it the duty of or confer the power on the controlling 
committee to fix such time and place. This power then being a residuary power, 
so to speak, may be exercised as many times and in such manner as may be 
necessary to secure for the political party the rights guaranteed to it by the law. 
\Vhatever might be the case if the statute expressly authorized the controlling 
committee to issue a call naming the time and place of holding a convention, I 
am clearly of the opinion that, in th':! absence of such provision, the power to do 
this is n0t exhausted when one call is made, but may be exercised repeatedly if 
need he, until a convention is legally assembled and organized. 

X or does the fact that an adjot,rnment to a date certain might have been 
made by the delegates assembled at X ew Lexington for the purpose of securing 
the attendance of the other delegates. deprive the controlling committee of this 
power. If the few rlelegates who di<l meet had acted in this way, another ques
tion might ha\·e been presenter!. As it is, howe\·er, the question is simply as to 
which, a~ between the controlling :::ommittee aP.d the twelve delegates at New 
Lexington, had the power to bind the political party and the other delegates; 
as to which, in a sense, was the agent of the Democratic party of the judicial 
sub-division. 

The answer to this question, it seems to me, is clear. The twelve delegates 
had no real power to bind the party o.nd failed to exercise the only power which 
they did have: the controlling committee, to all intents and purposes, is the party, 
its members being elected in accordar.ce with law for the purpose of governing 
the party. It must be regarded as having the power necessary to provide against 
the loss of any of the rights or privileges of the party. 

I have, therefore, reached the conclusion that the controlling committee had 
the power to issue the second call prescribed in the statement of facts. 

In reaching this conclusion I have taken into cml';ideration the authorities 
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submitted by counsel for the objector. These authorities establish the principle 
that where an official act or duty is enjoined upon a public tribunal and the same 
is once discharged, the power of the tribunal with respect to such act or duty 
becomes fwzctus officio and can not be reconsidered or again exercised. This 
rule is well established but its application to the case at hand is not clear. As I 
have pointed out, the primary law is absolutely silent as to fixing the date of 
holding a district convention. The law not only does not provide when such a 
.:om·e;tion must be held, but it does not confer power- upon any authority to 
determine this matter. Only by forced inference from the meaning of the wor~ 
"controlling", as above indicated, could the controlling committee be said to have 
any direct or indirect authority of law to fix the date for holding the cotwention. 
Its authority rests much more firmly upon party custom than it does upon any 
express provision of law. It is so well known as to justify an assumption that 
from time immemorial the dates of partisan conventions have been fixed by con
trolling committees. It is very clear upon all the authorities that, in the absence 
of specific provisions of law relating· to the government of political parties, 
such party customs govern, and election officers and courts are bound to take 
notice of them and act in accordance with them. 

I have already stated that, in my opinion, the rule is that where a question 
relating to party government arises, which has no precedent in the party history 
and concerning which the statutes are silent, the controlling committee must, from 
the very necessities of the case, determine the question and create the precedent. 

Nor is it material, as suggesteu by counsel for the objector that the last 
date at which acts of the controlling committee .enumerated in the primary law 
could lawfully be committed had passed at the time the second call was issued. 
I have already pointed out that as to the things which the primary law requires 
the controlling committee to do its powers are defined by that law, but as to· 
things concerning which the law is silent the limitations of the law do not apply. 

The determination of the controlling committee as to the apportionment of 
delegates and the manner of choosing them must be made at least forty days 
prior to the date of the primary election, as provided in Sections 4952 and 4953· 
of the General Code, above quoted. But its determination as to the date of 
holding the convention may be. made subsequent to the primary so far as the 
law is concerned, and the mere fact that the date of the convention is determined 
once does not prevent tbe committee from reconsidering its action at a subse
quent date. 

The second specific question involved in your general question presents at 
first glance a more difficult problem. \Vith a great show of reason it is con
tended by objector's couns.el that the delegates selected by the \·arious county 
conventions having n_otice of the date as fixed by the controlling committee for 
holding the convention must, by their refusal and neglect to attend at Xew 
Le.xington on said date, be deemed to have determined, each on his own part, 
that there should be no convention at all. Stated in another way, it is urged 
that the delegates under and by virtue of the primary law have acquired a cer
tain quasi official status and certain powers of an official nature, among which 
is the nomination of a candidate for common pleas judge; that this power is 
the creature of the statute and reposes in each delegate a discretionary choice 
as to whether there shall be any candidate or not, and indeed as to whether 
there shall be any convention or not; that this discretionary power is as well 
exercised by failure to attend a convention as by attendance and voting thereat; 
and that the effect of such failure to attend is to discharge such power and to 
exclude the official com·ention of the delegate. On this theory the right of each 
delegate to attend a convention becomes ju11cfus officio upon his failure to attend 
on the date of which he has been notified. 



.\TTORXEY GEXER.\L. 19~ 

\Yhile I ha\·e been impressed with the seeming reasonableness oi this 
contention, full consideration impels me to reiL"ct it. In the ::r,t plac(; 
it is uni\·ersally conceded that when a majority of the rk:l·gates fai!\:d t'' 
respond to the lirst call those actually in attendance could have adjourned from 
day to day and procured or awaited the attendance of a quorum. This state
ment is made in your own decision upon the first objection, and is sustained 
by a uniform line of authority. But how could this he if, upon failure of a. 
delegate to attend on the date selected in the first instance, his right to act as 
a delegate and thereupon terminated? It is, of course, true that if a minority 
cmwene and adjourn from day to day, the com·ention will be deemed to have 
begun on the date of the original convening, but I am satisfied that to hold 
that the right of a person to act as delegate to a convention is terminated by 
his failure to attend at the time of his first call would be inconsistent with the 
established right of a minority to adjourn from day to clay. 

It is to be observed, of course, that the delegates chosen in pursuance of 
the primary election law are the only delegates or individuals who may be 
called into convention by the controlling committee. By the primary election 
law these delegates are given an official status similar to that enjoyed by the 
controlling committee, but subordinate to such committees with respect to the 
time of holding their convention. 

Counsel for the objector have cited certain cases in which it is held that a 
nominating convention having duly and legally completed its work and adjourned, 
can not again be convened for the re-consideration of any of the things deter
mined at the first convention. Vvhile these cases clearly are not in point, it has 
occurred to me that possibly the effect of this opinion might be misconstrued 
were I not to point out the distinction between them and that now under con
sideration. If a convention or a public board or any public or quasi public 
authority acts within its jurisdiction, or legally and formally determines not to 
act with respect to a given matter, then such act or determination is final, and 
the power or right to act similiarly with respect to the same matter is fzwctus 
officio. This is the rule illustrated in the cases in question. If, however, the 
act or determination is iucomplcte, defective or illegal and void, then the power 
is not discharged, but the defect or illegality may be cured by subsequent pro
ceedings in the same matter. This is the rule applicable to the case under 
consideration. 

The conclusion contended for by the objector can only he reacher] by ad
mitting that the minority which com·ened at X ew Lexington could have ad
journed to a day certain for the purpose of affording a majority of the dele
gates an opportunity to attend, and denying the right of the controlling com
mittee to take such action in the absence of action by the minority of the dele
gates. I have already said enough to indicate that I do not believe this view 
is technically correct. But whatever conclusion might be reached on purely 
technical grounds, it appears to me that there is a very good reason for ignoring 
the technicalities of the case in this instance. 

I have carefully examined the statement of facts submitted to me hy you, 
and find that, while the objection originally filed against the action of the first 
convention charges that the same was fraudulent, this charge was virtually 
abandoned by the objector. It seems very clear that the action of the minority 
of the delegates who assembled at Xew Lexington was taken in good faith and 
in the belief that a valid nomination had been made and a new judicial com
mittee had been lawfully selected. This belief inducer! them to adj<mrn si11e die. 
It was founder] upon the previous party custom,- this is disclosed by the state
ment of facts. 
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It seems to me that it would be a very great hardship and a violation of 
the manifest spirit and intent of the primary election law to hold that because 
of this mistake of law on the part of the delegates at the attempted X ew Lex
ington com·ention, the Democratic party in the whole subdivision should be de
prived of its right to make a nomination for the office of common pleas judge, 
and to select a new controlling committee for the subdivision. 

The circumstances are extraordinary, and because of the view above de
fined as to the powers of the controlling committee in extraordinary cases, I am 
satisfied that that committee could lawfully call the delegates together upon dis
co\·ery of the legal error of those of their number who had convened at l\ ew 
Lexington, and that the delegates,- both those who had attended at the first 
meeting and those who had failed to attend,- could lawfully convene under 
such second call. 

There is still another reason for the conclusion which I have reached. 
The primary election !aw se~ms to require the selection, every two years, of a 
controllmg committee. 

Sl'ction ~960 of the General Cock g·J\'erns this matter and provides in 
part as follows: 

"The contmlling committee of each such voluntary political 
party * * (< shall be * * ,,. a district committee for each dis
trict, consisting of two members fron! each county or part of county 
in S!.'Ch district, to be chosen by the delegates to the district con
z·ention from such county." 

The word "clistrict" is defined by Section 4!li8 to include "any election dis
trict, circuit or other subdi\·ision of the state .:omprising more than one county 
* * ·· within which an officer or ofricers are to be elected." 

It is ~pparent, therefore, that a new committee could be chosen only at the 
district convention by the delegates irom the se·,.erai counties; such delegates 
not having met in pursuance to the~ call of the committee and lacking the power 
to meet for any purpose other than npon the call of the old committee, it must 
be held that any action attempted to be taken for the purpose of selecting a new 
controlling committee in the subdivision at the X ew Lexington convention, was 
void and of no effect. 

Section 4962 of the General Code provides in part that, 

"All public controlling committees, the selection of which is 
herein provided for, shall serve for two years and until their suc
cessors are selected. * * *" 

The plain intent of this section is that controlling committees shall be re
organizt>d e\·ery two ·years; yet if the tielegates do not meet at the time men
tioned in the call of the committee there is no way in which this positive re
quirement of the ;tatute can he carried out. In this view of the case it becomes 
IIIli o11ly the ,hower but tlze duf)' of the controlling committee to re-convene the 
delegates when a quorum fails to attend at the date named in its first call, and 
when those delegates who do attend fail to adjourn to a day certain. 

The contestee has called my attt.ntion to Section 5010 of the General Code 
which applies specifically to the procedure in case a nomination certificate is 
found, upon objection thereto, to be insufficient. The section provides in part 
as follows: 

"If a person nominated, as herein provided, die, withdraw or 
decline the nomination, or if a certificate of nomination is in-



ATTORXEY GEXElUL. 

suflicient or imperfect, the vacancy thus occasionl'd must he tiled or 
the defect corr(Ctl'<l in the manner required for original nomina-
tions. * l;: ::~·' 
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I do not believe that this section applies to a situation such as has arisefl in 
the case now under consideration, but it does indicate a legislati\·e intent that 
mere defects of form are not to depri\·e a political party of its privilege of 
making nominations. It seems to me that the facts disclosed what might, broadly 
speaking, be termed a formal imperfection in the first convention- taking into 
consideration the established party custom, and the seeming good faith of the 
participants in that assemblage. 

For all the foregoing reasons I am of the opinion that, in law, the objec
tion to the certificate of nomi•1ation of the Demorratic candidate for common 
pleas judge in the first subdivision of the se\·enth common pleas judicial district 
is not weli taker;, and that so far as any of the facts disclosed by the agreed 
~tatement of facts are concerned, the name of that nominee should be placed upon 
the official baliot in each county of the subcli\·ision as the candidate of the party 
for the office in question. 

Very truly yours, 
u. G. DEX~fAX, 

Attomcy General. 

ARTICLES OF IXCORPORATIOX- Pl:RPOSE CLAL'SE. 

Articles of i11corj>oratioll -of the TV ortll-M cK. Com pan)' disapproved. 

X ovember 16th, 1910. 

Hox. CARMI A. 1HOi\fPSON, Secretary of State, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of Xovember 2nd 
requesting my opinion as to the legality of the purpose rlause of the proposed 
.articles of incorporation of the \Vorth-McK. Company, which is as follows: 

"Said corporation is formed for the purpose of maintaining a 
registry office for the prompt and easy identification of its subscribers 
and the identification and reco\·ery of their property. 

''Second. Of enabling its subscribers to procure at reduced rates 
such necessaries, supplies and services as they may need." 

This purpose clause is subject to the following criticisms: 
1.- It distinctly mentions two separate purposes. This is prohibited hy the 

statutes of this state as interpreted in State ex rei vs. Taylor, :).) 0. S. fi7. 
2. Both of the purposes for which the company seeks to be incorporated 

.are stated in vague and ambiguous language, so that it is difficult, if not impos
sible, to comprehend the nature of· the business in which the company proposes 
lo engage. 

Very truly yours, 
u. G. DEX~fAN, 

A ttomey General. 
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ARTICLES OF IXCORPORATIOX- FEE FOR FILIXG. 

Fee for filing articles of incorporation of the Ohio Retail Shoe' Dealers" 
Association is two dollars. 

Xovember 15th, 1910. 

HoN .. CARMI A. THo:-.rPsox, Secretary of State, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of recent date
enclosing the proposed articles of incorporation of the Ohio Retail Shoe Dealers'' 
Association, a corporation not for profit, formed for the purpose of 

"fostering trade and commerce, to reform abuses in trade, to 
encourage wise and needful legislation, to prevent and adjust contro-

. versies and misunderstandings which may arise between its members, 
to establish and maintain a State Association for the transaction of 
the business of the association, and to form a more enlarged and 
friendly intercourse between merchants engaged in the retail shoe 
trade, and to do all things incident and necessary to promote and 
establish said association." 

You request my opinion as to the fee which must be paid to the Secretary· 
of State for filing the·se articles. 

The corporation has no capital stock. It does not appear to be 
"mutual in its character" within the meaning of sub-section 5 of 
Section 176 of the General Code. I am, therefore, of the opinion 
that the fee prescribed by said sub-section, towit, Two ($2.00) 
Dollars, should be charged for filing these articles. 

Very truly yours, 
u. G. DE~MA~, 

Attorney General. 

SE<:;_RETARY OF STA1E- POWER OF, TO REJECT APPLICATIO~ FOR 
CERTIFICATE OF COMPLIAXCE WITH LAWS OF OHIO. 

Secretary of State has no discretionary power, upon compliance or other
wise, to hear and determine the question as to /ega/if}' of 11W1111er in which for
eign corporation app!ying for certificate of compliance with laws of Ohio has 
conducted or is conducting its business, with a view to rejecti11g such app/ieation. 

September 5th, 1910. 

Ho~. CAR:Iri A. THo:~rPsox, Secretary of State, Columbus, Ohio. 

DEAR SIR:- Your letter is received asking an opmwn on the questions 
raised by the following papers submitted with your letter: 

1. The application of the Keystone \Vatch Case Company, 
under the provisions of sections 178 to 182 inclusive of the General 
Code, marked exhibit "A." 

2nd. The application of The Keystone \Vatch Case Company 
under the provisions of sections 183 to 192 inclusive, except 186 of 
the General Code, marked exhibit "B". 
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.. 
3rd. The formal protest against the qualitication of The Key-

stone \Yatch Case Company to do business in this st::tc, made un 
behalf of The Dueber \\'atch Case :\lanufacturing Company, by the 
Hon. ]. B. Foraker, with the letter of J. Sagmeister, Esq., dated :\lay 
21st, 1!.110, marked exhibit "C". 

4th. \\'ritten statement of 1he Keystone \\"atch Case Company, 
by its attorneys, Senator X. 0. :\lather and George Carlton Com
stock, marked exhibit "D" . 

. jth. The brief of The Dueber \\'atch Case :\Ianufacturing 
Company, marked exhibit '•£". 

6th. The affida,·it of Albert :\f. Dueber, President of The Due
her \\'atch Case Manufacturing Company, to which is attached a 
copy of the petition of The Dueber \\'atch Case 1Ianufacturing Com
pany, against The Keystone \Yatch Case Company, et al, case Xo. 
().)~;), l:nited States Circuit Court, Southern District of Ohio, \Vest-· 
ern Division, with the letter of ]. Sagmeister, dated :\lay 2:ith, 1910, 
marked exhibit "F". 

Your letter also states that you have fixed and collected a fee of S-30.00 on· 
application "A" and a fee of $79.33 on application "B" and hold a draft given· 
for above amounts of 8129.33. 

Since notifying the attorneys of your intention to refer the matter to me, 
I have received a reply brief from The Keystone \Vatch Case Company, also 
two letters dated June 20th, and 22nd, 1910, respectively, from Hon. ]. B. Foraker 
requesting that attention be given the question of penalties against the companies. 

From the information thus submitted you ask an opinion on the following, 
questions: 

1st. As to whether your department has authority in law to 
investigate and examine into matters outside of the written applica
tions of The Keystone \\' atch Case Company, bearing on the past 
conduct or the proposed future conduct of said company? 

2nd. If the department has authority to make such examination, 
what should be the scope of the examination and the nature of the 
finding that would warrant a refusal to grant the certificate of author
ity to do business authorized by the Sections of the General Code 

above referred to? 
3rd. The request that I suggest a method of procedure for con

ducting the examination. 

The questions presented require the application of the law permitting for
eign corporations to do business in Ohio, and are included in Sections 178 tc 
192, inclusive of the General Code. 

The following Sections and parts thereof are in point: 

Sec. 17~. Before a foreign corporation for profit transacts 
business in this state, it shall procure from the secretary of state 
a certificate that it has complied with the requirements of law to 
authorize it to do business in this state, and that the business of such 
corporation to be transacted in this state, is such as may he law
fully carried on by a corporation, organized under the laws of this 
state for such or similar business, or if more than one kind of 
business, by two or more corporations so incorporated for such 
kinds of business exclusi,·ely. Xo such foreign corporation doing 
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business in this state without such certificate shall maintain an 
action in this state upon a contract made by it in this state until 
it has procured such certificate. This section shall not apply to 
foreign banking, insurance, building and loan, or bond investment 
corporations. 

Sec. 179. Before granting such certificate, the secretary of state 
shall require such foreign corporation to file in his office a sworn copy 
of its charter or certificate of incorporation, and a statement under 
its corporate seal setting forth the following: The amount of capital 
stock of the corporation, the business in which it is engaged or in 
which it proposes to engage within this state; the proposed location of 
its principal place of business within this state; and the name of 
.a person designated as provided by law, upon whom process against 
the corporation may be served within this state. The person so 
designated must have an office or place of business at the proposed 
location of the principal place of business of the corporation. 

Sec. 180. For issuing such certificate the secretary of state 
·shall be entitled to receive from a foreign corporation the following 
fees: * * * 

A corporation having an authorized capital stock of one mil
lion dollars, or more, fifty dollars. 

\Vhereupon such foreign corporation shall ~Je entitled to recetve 
from the secretary of state the certificate provided in the second 
preceding section. 

Sec. 181. Provides for the sen·ice of process on corporations. 
Sec. 182. ·whoever solicits or transacts business in this state 

for a foreign corporation which is subject to the provisions of the 
·preceding four sections, before it has complied with the provisions 
of such sections, shall be fined not less than ten dollars nor more than 
five hundred dollars, or imprisoned not less than ten days nor more 
than six months, or both. L"pon direction of the attorney general, 
the prosecuting attorney shall prosect!te any person charged "with a 
violation of the provisions of such sections. 

Sec. 183. Before doing business in this state, a foreign cor
poration organized for profit and owning or using a part or all of its 
·capital or plant in this state shall make and file with the secretary 
of state, in such form as he may prescribe, a statement under oath 
of its president, secretary, treasurer, superintendent or managing 
·agent in this state, containing the following facts: 

1. The number of shares of authorized capital stock of the 
·corporation and the par value of each share. 

2. The name and location of the office cr offices of the corpo
ration in Ohio and the names and addresses of the officers or agents 
of the corporation in charge of its business in Ohio. 

3. The value of the property owned and used by the corpora
·tion in Ohio, where situated, and the value of the property of the 
-corporation owned and used outside of Ohio. 

4. The proportion of the capital stock of the corporation rep
resented by property owned and used and by business transacted in 
·Ohio. 

Sec. 184. From the facts thus reported and any other facts 
~oming to his knowledge, the secretary of state "shall determine the 
-proportion of the capital stock of the corporation represented by its 
)lroperty and business in this state, and shall charge and collect from 
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such corporation for the pri\·ilege of exercising its franchise in this 
state, one-tenth of one per cent. upon the proportion of its authorize<! 
..:apital stock represented by property owned and used and busi
ness transacted in this state, hut not less than ten dollars in any case. 
"Cpon the payment of such fee the secretary of state shall make and 
deliver to such corporation a certificate that it has complied with 
the laws of Ohio and is authorized to do business therein, stating 
the amount of its authorized capital stock and the proportion of 
such authorized capital stock represented in this state. 

Sec. 11-(.j_ Provides for fee for increase of capital stock of 
foreign corporations. 

Sec. 1~!i. If a foreign corporation complies with the provis
ions of the preceding three sections, it shall not be subject to process 
of attachment under any law of this state upon the ground that it 
is a foreign corporation, or non-resident of the state. A foreign 
corporation subject to the provisions of such sections which shall 
neglect or refuse to comply with the requirements thereof shall 
forfeit and pay one thousand dollars and an additional penalty of one 
thousand dollars for each month that it continues to transact business 
in this state without complying with such sections, to be recovered 
by an action in the name of the state, and on collection paid into 
the state treasury to the credit of the general revenue fund. 

Sec. 1t'7. A foreign corporation which has \·iolated such pre
ceding sections shall not maintain an action in this state upon con
tract made by it in this state, until it has complied with the require
ments of such sections and procured the requisite certificate from the· 
secretary of state. 

Sec. 188. Provides that the preceding five sections shall not 
apply to certain public service corporations and others excepted. 

Sec. 189. On application, a foreign corporation shall have the 
right to be heard by the secretary of state in the matter of the· 
determination of the proportion of its capital stock represented by 
property used and business clone in this state. 

Sec. 190. A corporation aggrieved by the decision of the secre
tary of state under the preceding section may, within ten days, appeal 
to the auditor of state, the treasurer of state and the attorney general, 
whose decision shall be final. 

Sec. 191. On request of the secretary of state, the attorney 
general shall prosecute an action against a foreign corporation under 
the provisions of this chapter in the court of common pleas of Frank
lin county or in any county in which the corporation has an office 
or place of business. On good cause shown, the governor and sec
retary of state may remit the penalty or part thereof incurred by a 
foreign corporation under this chapter. 

Sec. 1!l2. Refers to the listing of capital stock of foreign cor
porations. 

205. 

These sections are found in Title 3. Executive, Division 1. Elective· 
State Officers and chapter 2. Secretary of State, of the General Code, and as 
shown by the title, the Secretary of State is an executive officer. Art. :J. Sec. 1, 
Ohio Constitution. 

1 he duties of executi\·e officers are mainly to cause the laws to be ex
ecuted. Bouvier's Law Dictionary..,.- Title "officer". 

"Cncler our political system the source of all public governmental authority 
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is inherent in the people. Art. 1, Sec. 2. Bill of Rights. And it follows that 
the only authority and powers belonging to the secretary of state are those 

_given by the Constitution and Statutes, and the incidental powers fairly implied 
therefrom. 

I find no constitutional authority covering the questions involved and must 
.therefore look to the statutes. 

_ Section 178 requires all foreign corporations for profit, except those cor
porations exempted therefrom, before transacting business in this state to pro
cure a certificate from the secretary of state that the requirements of the Jaw 
.authorizing them to do business have been complied with, and until the cer
tificate is procured no action can be maintained by a foreign corporation upon 
a contract made by it in the state. 

Section 179 provides- that before granting the certificate the secretary of 
state shall require such foreign corporation to file in his office a sworn copy of 
its charter or certificate of incorporation and a statement of the amount of its 
capital stock, its business, the location of its principal place of business in the 
state and the . name and location of the person upon whom process may be 

.served as required by Jaw. 
Section 180 provides that the secretary of state, for issuing the certificate, 

shall receive from the corporation certain fees, and requires a corporation, hav
ing an authorized capital stock of one million dollars or more, to pay a fee 

·of fifty doJiars. 

"Whereupon such foreign corporation shall be entitled to rece1ve 
from the secretary of state the \:ertificate provided in the second 
preceding section." 

Section 181 makes further provision for the service of process. 
Section 182 fixes the penalty for non-compliance at from ten dollars to 

five hundred dollars, or imprisonment from ten days to six months or both, 
against any one soliciting or transacting business for a foreign corporation 
subject to the provisions of the preceding four sections, before the corporation 
has complied with the same, and provides that the prosecuting attorney; upon 
direction of the attorney general, shaH prosecute any person charged with vio
lating the provisions of such sections. 

Sections 183 and 184 require every foreign corporation not exempted, own
ing or using a part or all of its capital stock or plant in this state, to file with 
the secretary of s-tate, in such form as he may prescribe, an additional state
·statement under oath containing certain facts and to pay an additional fee, for the 
privilege of exercising its franchise, of one-tenth of one per cent upon the pro
portion of its authorized capital stock represented by property owned and used 

. and business transacted in this state, not less than ten dollars in any case. · 

"Upon the payment of such fee the secretary of state shall make 
and deliver to such foreign corporation a certificate that it has com
plied with the Jaws of Ohio and is authorized to do business therein, 
stating the amount of its authorized capital stock and the proportion 
of such authorized capital stock represented in this state." 

Section 185 provides the fee for increase of capital stock of foreign cor-
porations qualified to do business in this state. . 

Section 186 exempts a foreign corporation that has qualified to do business, 
from attachment on the ground that it is a foreign corporation or non-resident 

·of the state. It also provides as follows: 
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".\ foreign corporation subject to the proYisions of such sec
tions which shall neglect or refuse to comply with the requirt.!
ments thereof shall forfeit and pay one t:Jou~an<l dollars and an 
additional penalty of one thousand dollars for each month that it 
continues to transact business in this state without complying with 
such sections, to be reco\·ered by an action in the name of the state, 
anct on collection paid into the state treasury to the credit of the 
general re,·enue fund." 
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Section 1i<7 prohibits foreign corporations that have violated the preceding 
:sections from maintaining actions in the state on contracts made in this state. 

Section 1t<8, exempts certain corporations from complying with the pre
ceding five sections. 

Section l~!l. gives foreign corporations the right to be heard by the secretary 
of state in determining the proportion of its capital stock represented by its 
property and business in Ohio. 

Section 190, gh·es an aggrieved corporation the right to appeal from the 
secretary ·s decision. 

Section 191, provides that the attorney general on request of the secretary 
of state shall prosecute actions against foreign corporations under this chapter, 
and provides where actions shall be brought and it also provides for the re
mission of penalties. 

Section 192, provides for the listing of capital stock of corporations. 
The above covers in detail the statutes applicable to the qualification of 

foreign corporations for profit to do business in this state, and contains all the 
express, implied and incidental powers conferred upon the secretary of state 
in such matters as provided by the statutes. 

l:nder these statutes The Keystone \Vatch Case Company filed with the 
secretary of state its application for permission or authority to do business in 
the state. To this application The Dueber Watch Case :VIanufacturing Com
pany, a domestic corporation, filed with the secretary of state a protest vigor
ously claiming that The Keystone \\'atch Case Company had deliberately and 
intentionally violated the laws of Ohio for years; that it had been doing busi
ness in Ohio without authority of law, without paying taxes due the state, owing 
the state taxes, and penalty for such neglect; that it is now maintaining and in
tends to continue to maintain unlawful and ruinous competition against this 
domestic corporation, wilfully violating the provisions of the Valentine Anti
trust law and the Sherman Anti-trust law; and claiming under the above 
statutes and under the provisions of Section G89.! of the General Code that it 
is the official duty of the secretary of state to refuse The Keystone \Vatch 
Case Company a certificate of authority to do business in this state. 

Section G~94 is a part of the Valentine Anti-trust law and is as follows: 

"A foreign corporation or foreign association exercismg any 
of the powers, franchises or functions of a corporation in this state, 
violating any provisions of this chapter, shall not hm:e the right of, 
and be prohibited from doing any business in this state. The at
torney general shall enforce this provision by proceedings in quo 
warranto in the supreme court, or the circuit court of the county in 
which the defendant resides or does business, or by injunction or 
otherwise. The secretary of state shall rc<·okc the certificate of such 
corporation or association theretofore authorized by him to do busi
ness in this state." 
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The Keystone \Yatch Case Company just as vigorously denies the state
ments made by the Dueber \Vatch Case Manufacturing Company, and claims 
that the Keystone \Yatch Case Company has complied with all the requirements 
of the above statutes and that its business is such as may be lawfully carried 
on by one or more corporations incorporated for such kinds of business under 
the laws of this state; that the secretary of state's dt)ties in this regard are 
ministerial and he has 110 authority in law to refuse this company a certificate 
of authority to do business in this state. 

The above statements clearly raise the inquiry presented, the solution of 
which must be determined by the statutes herein cited. 

The statements thus presented by the domestic corporation and denied by 
the foreign corporation clearly present an issue as to the facts. An issue of 
law is equally as clearly presented. 

In the case of State v. Harmon, ::n 0. S. 2.30 it is held that in the dis
tribution of powers among the various branches of government no exact rule 
can be laid down in all cases as to what powers may 'or may not be assigned 
by law to each branch, but those powers not disposed of by the constitution are 
vested in the general assembly. On page 209 Judge \Vhite says: 

''It is said authority to hear and determine a controversy upon 
the law and fact is judicial power. 

''That such authority is essential to the exercise of judicial 
power, is admitted; but it does not follow that the exercise of such 
authority is necessarily the exercise of judicial power. 

"The authority to ascertain facts, and to apply the law to the 
facts when ascertained, appertains as well to the other departments 
of the government as to the judiciary. Judgment and discretion are 
required to be exercised by all. the departments." 

It is the rule that statutes granting power are to be construed strictly. 
Sutherland Statutory C onstructioll, Section 562, etc. 

The duties required of public officers are either discretionary or minis
terial. The distinction between discretionary and ministerial duties depends upon 
the question as to what the law is. If it im·oh·es the exercise of discretion 
and requires the making of an investigation and the forming of a judgment by 
the public officer, it is discretionary, but whenever a duty is directed by law it 
is ministerial. TVylllau's Adllliuistrative Law, Chapter 5. 

In the case of State v. Doyle, 40 \Vis. 174, the court, in discussing the 
question of ministerial powers, said: 

"The power to grant a license or the power to revoke appear 
to be plainly and equally ministerial functiQns. 

''The secretary, upon certain facts appearing to him, is author
ized to issue a license, upon certain other facts appearing to him is 
authorized to revoke it. 

"This is a common condition of ministerial duty. 
"In such a case the ministerial officer must exercise his personal 

intelligence in ascertaining the facts upon which his authority is 
founded, but he acts upon his peril of the fact and can in no sense 
be said to exercise a judicial function." 

By a careful application of the ordinary rules of stautory construction I 
fail to find any provision in the abm·e statutes giving you the authority to 
investigate and examine into matters outside of the written application bearing 
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on the past conduct or the proposed future conduct of The Keystllne \\.atch 
Case Company, and I am therefore of the opinim1 that the duties to IJ~ exercised 
in this regard arc ministerial and that the di,cn:tion to i1e exercised by you 
goes to the form and not to the merits of the case; that when a foreign cor
poration has complied with all the requirements of law entitling it to a certit1-
cate and has tendered the proper fee therefor, it is your duty to issue same and 
your refusal would call forth the writ of mandamus. 

The entire absence of any procedure in the statutes for the hearing and 
determination of any question of law or fact similar to that raised by the Due
her \\'atch Case :\Ianufacturing Company by the secretary of state supports the 
conclusion that it was not intended to confer upon that officer any discretion 
with respect to such matters, especially in view of the abo\·e stated principle, that 
such discretionary powers will not he pre311.med excepting where created by neces
sary implication. 

I rely upon the rulings laid down in the following cases. \\'hile not ex
actly in point the principles therein contained are applicable: 

State e:r rei. 1:'. Taylor, ,).) 0. S. lil; 
State ex rei. "L'. lllsurallCC Co., .j!J 0. S. -140; 
State ev rei. '1'. Auditor of Darke Cozwty, .j;~ 0. S. 311; 
H.:;•an et a! z•. H o[jma11, Auditor ct a/, 26 0. S. 10!); 
State ex rei. "L'. Harris et a/, 17 0. S. 608; 
Citi.:::e11s R01zk of Steubell< ille '1'. Wright, Auditor, G 0. S. 118. 

The opinion rendered makes it unnecessary to consider the second and third 
inquiries submitted by your letter. 

Regarding the question of penalties, the statutes concerning same I believe 
are plain and, unless the penalties referred to have, for. good cause shown, 
been remitted as provided by law, the collection thereof should be enforced as 
provided therein. 

I am returning herewith the papers submitted. 
Very truly yours, 

\V. II. MrLLJo:R, 

Ass't Attomey General 

ARTICLES OF IXCORPOR:\ TlOX- PURPOSE CLAUSE. 

Articli's of i11corporatiou of the lV en!::: Lumber Compauy disap,~roved. 

:\ugust 2nd, lfllO. 

Hox. C.'.R:\!J :\. Tno~rPso~. Secretary of State, Cn/umbus, Ohio. 

DF. \R SIR:- I beg to acknowledge receipt of your letter of July 28th en
closing articles of incorporation of The \\. cntz Lumber Company and requesting 
my opinion· as to the legality of the purpose clause thereof, which is as follows: 

"Said corporation is formed ior the purpose of buying, selling, 
transporting and dealing in lumber, brick, building blocks, iron, stont: 
and other building and structural m~terial at wholesale and retail. And 
as incidental to said business: 1. For the purpose of carrying on 
the business of building anrl constructing pri\·ate and puhlic buildings 
an<! other structures. 2. For the purpose of huying, kasing or other
wise acquiring all necessary land, including timbe1 lands, clay and 
14 A. G. 



210 AXXUAL REPORT 

shale lands and lands containing stone or other material, and con
ducting and maintaining manufactories, shops, kilns, railroad switches 
and other structures, machinery and appliances thereon, to be used 
and operated in connection with the business of the corporation. 3. 
For the purpose of doing all matters and things not inconsistent with 
law, to carry out fully and completely the objects and purposes of 
the corporation." 

The purpose of "transporting" goods or materials is one which is unrelated 
to the business of dealing in the same. The power to transport may not be con
ferred upon a mercantile company as a co-ordinate power. The word "transport
ing" should be stricken from the articles. 

All that portion of the purpose clause including and following the phrase 
"and as incidental to said business" should be stricken out. This department has 
repeatedly held that incidental powers exist without specific recital and cannot 
be enlarged by such recital. Some of the alleged incidental powers attempted to 
be conferred by the purpose clause under consideration are not properly incidental 
to the business of buying, selling and dealing in building materials. However, I 
deem it unimportant to specify them inasmuch as the settled policy of this de
partment is to exclude recital of incidental powers. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

ARTICLES OF INCORPORATIO)J- PURPOSE CLAUSE- I)JCOR
PORATORS. 

lncortorators must be natural persons. 
Articles of incorporation of the Clevela11d Underwriters' Fire Association 

disapproved. 
June 24th, 1910. 

HoN. CAR;,u A. TlfOMPSO:\, Secretary of State, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of June 21st enclos
ing proposed articles of incorporation of the Cleveland Underwriters' Fire Asso
ciation with letter and check attached. You request my opinion as to the legality 
of the purpose clause and the signatures. The articles of incorporation in full, 
exclusive of the acknowledgment and certification of the notary, are as follows: 

"These Articles of Incorporation of The Clenland Underwriters' 
Fire Association, ' 

Witnesseth, that we, the undersigned, all of whom are citizens of 
the State of Ohio, desiring to form an association, for profit, under 
the general corporation laws of said State, do hereby certify: 

First. The name of ~aid corporation shall be The Cleveland 
Underwriters' Fire Association. 

Second. Said corporation is to be located at Cleveland, in Cuya
hoga County, Ohio. and its principal business there transacted. 

Third. Said corporation is formed for the purpose of claims a 
general fire insurance business in conformity with Section 5895 Ohio 
Statutes. 
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In witness whereof, we have hereunto set our hands, this 17th day of 
June, .\. D. l!HO. 

L. C. :.\Iaisner & Co., by L. C. :.\Iaisner. 
Gurney Bros. Co., by E. E. Gurney. 
Cleveland Portrait & Frame Co., by D. E. Wick. 
Otis Litho. Co., by C. A. :.\lerills. 
Klein, Lichtenstader & Co., by H. F. Klein. 
The Findley Brothers Co., by R. C. Findley. 
:.\Ietropolitan :.\Ifg. Co., per H. A. Fishel. 
Euclid Printing Co., by F. W. Schmidt, Prop. 
Skating Scarf Co., by A. \V. Sampliner. 
A. T. Wood & Co., by A. T. Wood." 

You inform me that Section 5805 referred to in the purpose clause is the 
-section number in Laning's Revised Annotated Statutes of Ohio. 

There are several objections to the purpose clause as above drafted. In the 
'first place, Section 5805 Ohio Statutes is, in law, meaningless. Laning's Anno- ' 
tated Statutes have no official standing and if they are to be used they should, 
at least, be properly designated. but at all events it is not now permissible to 
i'efer eit.her to Laning's Annotated Statutes or to Bates' Revised Statutes. The 
statute law of this state is now embodied in the General Code, and the proper 
-section nnmber of that Code should be employed if reference to the law is 
·made by sectional nu!l1ber. 

Section 580'5, Laning, is former Section 3686 Revised Statutes, now Section 
9593 General Code. This section provides for the organization of mutual pro
tective associations. Section 9594 General Code, formerly Section 3687 Revised 
Statutes, Section :i89G Laning, prescribes the form of the certificate or articles 
of incorporation of such mutual protective associations. This section is, in part, 
.as follows: 

"Such persons shall make and subscribe a certificate setting forth 
therein : * ~, ~, 

"3. The object of the association, which shall only be one or 
more of the objects set forth in the preceding section, and to en
force any contract by them entered into whereby the parties thereto 
agree to be assessed specifically for incidental purposes and for the 
payment of losses which occur to its members. The kinds of prop
erty proposed to be insured and the casualties specified in such pre
ceding section proposed to be insured against, also must be specified 
in snch certificate." 

It will be noted that the objects set forth in the preceding section are as 
follows: 

Section !);)[)3 : 
" * * .:- Insuring each other against loss by fire, lightning, 

cyclones, tornadoes cr wind storms, hail storms and explosions from 
gas, on property in this state, and also assess upon and collect from 
each other such sums of money, from time to time, as are necessary 
to vay losses which occur by rire and lightning, cyclones, tornadoes, 
wind storms, hail storms and explosions from gas to any members 
of such association." 

In short, this section authorizes mutual protection against fire and numerous 
casualties, while the articles now under consideration state that the association 
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is ''for profit" and proposes to do a "general fire insurance business"- thus 
evidencing an intention to engage in :tCti\·ities vastly different from those author
ized under Section 95!)3 General Code. 

In order that the certificate may comply with t!le provisions of law regulat
ing mutual protective associations, it will be necessary to use practically the exact 
language of Sections 9593 and 9594 General Code in drafting the same, and be
cause this has not been done the articles in their present form should not be 
filed and recorded by you. 

There is another objection to the articles, however, which, of itself, would 
make it necessary for you to refuse to file them. They are subscribed by terr 
"trade names" many of which are apparently those of corporations and others of 
which may be partnerships. This department has fr.equently held. that the incor
porators, not only of insurance companies but of other corporations as well, must 
be natural persons. Indeed Section 9~!):3 itself provides that, 

''All}' 1111111ber of persons of lau'ful age, not less than ten in num
ber, residents of this state, and owning insurable property in this 
state, may associate themselves together, etc." 

The use of the italicized language indicates clearly that the intention of the 
general assembly was that the incorporators of a mutual protective association 
should be natural persons. In this connection also permit me to point out that 
the articles or certificate should contain a recital not only as to the residence of 
the incorporators, but also as to the fact that they own insurable property illl 
the State of Ohio. 

V~ry truly yours, 

ELECTIOXS- JUDGE OF. 

U. G. DENMAN, 
Attorney General .. 

Eutitled to compensation and mileaqe for ca/lilzg and delivering e.lecti01r 
supplies. 

June 24th, 1910. 

Hoi'J. CAR:\TI A. THOMPSON, Secretary of State, Columbus, Ohio. -

DEAR SIR:- I beg to acknowledge receipt of your letter of June 22nd, en
closing letter of W. B. Gongwer, clerk of the board of deputy state ?Upervisors 
and inspectors of e!ections of Cuyahoga county, in which he expresses a desire 
to be advised as to the effect, if any, of the amendment of Section 4944 Genera! 
Code upon Section 5043 General Code, which specifies the compensation and 
mileage of election officers calling for and delivering election supplies at the 
instance of the board of deputy state supervisors. 

The provisions of section 4944 incorporated therein by the amendment, ap
proved ::\lay 21, 1!Jl0, are as follows: 

"Sec. 4!H4. * * * In registration c1hes having a population 
of three hundred thousand or more by the last preceding. federal 
census, the judges of election, including the registrars as judges and 
the clerks of election, shall each be allowed and paid ten dollars for 
e:tch gene•·al election and five doilars for each special election, at 
which they serve and no more, either from the city or county. In 
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all other r::gistration cities, t:te j•IClges of election, including the 
registrars as judges <:ml clerks of ,·ltrtion. ~hall each he allowed anrl 
paiJ five doll'l.t s for each election at which they serve and no more, 
either from the cit)· or count)" "" 0 "'" 
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By examination oi original se.:tion 4!11-! it appears that the only change made 
therein by this amendment is the change in the amount paid judges and clerks 
in regist~ation cities having a population of three hundred thousand or more, etc. 
The clause "and no more, either from the city or county" which concludes both 
of the abO\·e quoted sentences of the section was formerly found in section 4!H4 
as well as in the amended section. 

Section 30-B General Code is as follows: 

"The judge of elections called by the deputy state supervisors 
to receiYe and deliver ballots, poll books tally sheds and other re
quired papers, shall receive two dollars for such service, and, in 
addition thereto, mileage at the rate of five cents per mile to and 
from the county seat, if he lives one mile or more therefrom. 

The judge of elections carrying the returns to the deputy state 
supervisors, and the judge carrying the returns to the county or 
township clerk, or clerk or auditor of the municipality, shall receive 
1ike compensation. 

In cities where registration is required, the chairman selected 
at the meeting for organization shall receive one dollar for calling 
for the sealed package of ballots." 

ln my opinion section 3043 is not in any way affected by the amendment to 
section 40-!4. The services for which compensation is provided by section 5043 
are not those of judges and clerks as such, but they are specific services of cer
tain individuals, to which specific compensation is attached. 

I. therefore, conclude that under the two sections as they at present exist, 
the election officers performing the additional services named in section 5043 
General Code are entitled to extra compensation as therein provided. 

Yours very truly, 
u. G. DEXMAN, 

Attorney General. 

ARTICLES OF I:\CORPORATIOX-PURPOSE CLAUSE-PRO
FESSIOX AL BUSl :\ESS. 

Enghzeeriug pursuits are not "professiOiwl" ~(·itlzill the meaning of statute 
relating to incorporation of companies. 

Articles of inccrporatiou of Frnucis J. Peck & Company disapproved. 

July 6th, 1910. 

Hox. CAR~II A. THo~JPsox, Sccrctar:y of State, Columbus, Ohio. 

DEAR SIR:- I beg .to acknowledge receipt of your letter of June 29th en
closing proposed articles of incorporation of The Francis J. Peck & Company, 
with the request for an opinion as to the legality of the purpose clause thereof, 
which is as follows: 
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"Said corporation is formed for the purpose of carrying on the 
business of mining, civil and physical engineering, analytical, consult
ing and manufacturing chemistry, assaying and inspection of building 
material and all things incidental to and in connection therewith." 

In my opinion the prohibition of the statute, Section 862:3 General Code, 
against the formation of corporations for the purpose of "carrying on professional' 
business" would not be infringed by permitting these articles to be filed. The 
exact meaning of the term "professional" as used in this statute is uncertain. 
On the one hand, lexicographers state that the term undoubtedly has at present 
a wider significance than that which would include only the so-called three learned 
professions of law, medicine and the ministry. On the other hand, however, the 
original significance of the word as defined by vVebster expressly excluded "me
chanical pursuits" from the category of the professions. As all engineering work 
is, in a sense, "mechanical," it would seem that the statute should not be inter
preted as prohibiting corporations from being formed for the purpose of carrying 
on such business. 

I find, however, several unrelated purposes in the articles under considera
tion, among which, by virtue of Section 8623 as construed in State ex rei vs. 
Taylor, .~5 0. S. 67, the incorporators will be obliged to elect. 

I should not be disposed to criticize the formation of a corporation for 
the carrying on of a general engineering business, although I believe well-defined 
distinctions are made between the business of a mining engineer, that of a civil 
engineer, and that of a "physical" engineer (by which I presume is meant, the 
business of a mechanical engineer). However, such a general engineering busi
ness if authorized is not related to the business of "analytical, consulting and 
manufacturing chemistry," although the exact meaning of this phrase is uncertain. 

The business of "assaying" is probably one of the incidents of mining 
engineering or of analytical chemistry, and as such it should not be expressly 
set forth in the ;J.rticles. The same observation may be made with regard to the 
power of engaging in the business of "inspection of building material." 

Until the articles are so amended as to conform to the criticisms above made 
l advise that they be not filed or recorded. 

Yours very truly, 
\V. H. ~frLLER, 

First Assistant Attorney Ge11eral. 

ARTICLES OF JXCORPORATTOX- PURPOSE CLAUSE. 

Articles of lHcorporatiou of the Trio .l!anufacturillg Comf'all,V disapp~;oved'. 

~Iarch 16th, 1910. 

RoN. CARMI A. THO:IrPS0N, Secretary of State, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of ~Iarch 15th en
closing the proposed articles of incorporation of the Trio ~Jfg. Company, with 
letter and check attached thereto. 

You request my opinion as to the legality of the purpose clause thereof, 
which is as follows: 

"Said corporation is formed for the purpose of doing a general 
manufacturing business and of buying, selling, manufacturing and 
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dealing in all kinds of machinery and mechanical appliances, and espe
cially for ti1e purpose of buying, sellin~. mat:ufacturing anu cll-a\ing 
in structural iron and grill work of all kinds. 

"For the purpose also of manuiacturing, selling, leasing for hire 
and dealing in mechanical devices, machinery anu articles of all kinus 
made anu constructeu under and in accordance with any and all 
Letters Patent of the l:nited States or foreign countries heretofore 
or hereafter granted. 

"For tbe purpose also 9f owning Letters Patent of the United 
States and of any or all foreign countries, and of acquiring rights 
and interests thereunder, whether territorial or otherwise, anu of 
licensing others for hire in the practice of the im·entions secured 
thereby, or of selling to others territorial or other rights thereunder 
anywhere in the United States or foreign countries, and with full 
power to do' anrl for the purpose of doing all other things proper, 
necessary, convenient or incident to any of the objects and purposes 
above specifically expressed." 
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In my opinion the articles in their present form should not be filed. 
Regarding the first phrase of said purpose clause as indicative of the pur

pose of the corporation, it appears that the business proposed to be conduCted 
is that of manufacturing. This department has heretofore held that a company 
organized for the principal purpose of engaging in manufacturing business may 
be authorized to rleal in the articles to be manufactured as incidental to such 
principal purpose. ~leasured by this te3t, the articles which authorize "buying, 
selling, manufacturing, and dealing in all kinds of machinery, etc." are too broad. 
ln my opinion also the word "general" is objectionable. If it is the purpose of 
the incorporators to engage in the business of manufacturing machinery, mechan
ical appliances, structural iron anrl grill work, the clause should be so phrased. 

The foregoing comment relates also to the second paragraph of the clause. 
The third paragraph should be stricken out because the power to acquire patent 
rights in articles to be manufactured by the company would follow as a necessary 
incident to the general purpose thereof, while the power to deal generally in 
patent rights is a separate power which can not be joined with that of engaging 
in the manufacturing business. 

Yours very truly, 
u. G. DEX~L\X, 

A tlonze:; General . 

. \RTICl.ES OF 1:\CORPOR.\TIO:\- PCRPOSE CL\l.JSE. 

Articles of i11curporatio;z of the C;·a11jord Cmzstructioll Comf'Cll!}' disaf'f'rm·ed. 

~[arch 31st, HHO. 

Hox. C.\R~n c\. THmtPSOX, Secretary of State. Columbus, Ohio. 

DE.\R SIR:- I beg to acknowledge receipt of your letter of ~[arch 2-)th 
enclosing for my opinion as to the validity of the purpose clause thereof, the 
proposed articles of incorporation of the Cranford Construction Company, with 
check and letter attached. 

The clause in question is very Ion~. In effect, it provides, first, that the 
company shall have the power to acqmrc and use patent rights pertaining to 
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processes for makiEg concrete structures. As incidental to this purpose it is 
sought to acquire the power to ''purchase any business and the contracts and the 
good will thereof, embracing any of the branches of the business above referred 
to; as well also, materials, machinery, plants and other property real and per
sonal suitahle or com·enient for operations, uses, purposes, and business of this 
corporation; and to· pay for such patents * * * business, good will and prop
erties * * * in cash or in shares of full paid non-assessable stock of this 
corporation." 

All of the foregoing precedes in the articles the statement of what I appre
hend is the real intended principal purpose of the corporation, viz: "To enter 
into anc\ engage in general contract business. to construct foundations of all 
kinds '-' * wells, reservoirs, sea walls and other structures and to engage in, 
perform and do all kinds of public, municipal or private work," etc. 

Assuming that the general construction business is the principal business of 
the proposed company, 1 feel obliged to object to the entire first paragraph. The 
acquisition and use of patent rights pertaining to the business of concrete con
struction work is properly incidental to such principal business, and will attach 
to the principal power without express statement. As actually stated in the 
articles it constitutes a separate and independent purpose. So also as to the 
right "to license others to manufacture, employ or use any of the methods, pro
cesses and systems of said company," and to pay for the same in stock, etc. 
?\one of these powers should be expressly set forth. 

The 3tcond paragraph of the articles should be amended by striking out the 
reference to ''all kinds of public, municipal or private war!~," and the clause at
tempting to create the power to "enter into and perform any and all contracts 
* '-' in which any person, tirm, association or corporation may lawfulfy engage," 
\Vhile the intention of the incorporators in both these respects is unobjectionable 
and appears by fair inference, still this use of language is very careless. It 
should be expressly stated that the "work" and "contracts" which the company 
proposes to engage in and to execute, are works and contracts of construction 
pertaining to the principal business of the company. 

For the foregoing reasons I beg to advise that in their present form the 
articles be not filed or recorded by you. 

Yours very truly. 
U. G. DENMAN. 

Attoruey Gmeral. 

ARTICLES OF IXCORPORATIOX - ACKXOWLEDGME~T - CERTIFI
CATIOX OF OFFICIAL CHARACTER OF OFFICER T AKIXG. 

March 12th, 1910. 

Hox. CAR~n A. THO~!PSOX, Secretary of State, Columbus, Ohio. 

DEAR SIR:- You have referred to this department the proposed articles 
of incorporation of the Pinafour Toy Manufacturing Company requesting my 
opinion as to whether the signature of Charles C. Bow, Probate Judge in and 
for Stark county, Ohio, under seal of the probate court, as the officer before 
whom the said articles are acknowledged, is sufficient without the certificate 
of the clerk of courts of said connty that said Charles C. Bow was at the date 
of said acknowledgment the probate judge in and for said county, etc. 

\Vhile it is true that a seal of a court of record imports absolute authen-
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ticity, ne,·ertheless section 1-lli:!li of the General lode is nut so phrased as to 
permit any exception to this requirement which is as follows: 

'"The official character of the officer bdore whom articles of 
incorporation are acknowledged shall he certified by the clerk of the 
common pleas court of the county wherein the acknowledgment is 
taken." 

There is no implication here that such certificate shall not he made 
m case the officer taking the acknowledgment is a judge of a court of record. 

I suggest, therefore. that the articles be returned to the incorporators for 
the. inclusion of the clerk's certificate. 

Yours very truly, 
U. G. DDO!AX, 

Attonzey General. 

VITAL STATISTICS- CHIEF REGISTRAR MAY C0~1BIXE TWO OR 
MORE REGISTRATIOX DISTRICTS. 

March lst, 1910. 

Hox. CAR~!! A. THo~!Psox, Secretary of State, Columbus, Ohio. 

DEAR SIR:- I am in receipt of your letter of February 2Gth m which you 
submit the following for my opinion: 

In accordance with Section 200 of the General Code, the state 
registrar of vital statistics has combined two or more registration dis
tricts into one registration district. This is especially true in cities 
where, in almost e\·ery case, there ha,·e been two to six townships 
combined with the city, making but one registration district. Query: 
\Vhat fee is a registrar entitled to receive who has charge of a 
registration district which includes a city and other territory out
side of the city? 

Cnder Section 200 of the General Code, the state registrar has authority 
by him to combine two or more primary registration districts into one 
primary registration district and, under authority of this section, the state regis
trar may combine a city registration district and a township registration district 
into one district. 

Section 230 of the General Code, which provides the fee which local regis
trars shall receive, is, in part, as follows: 

"Each local registrar shall be entitled to be paid th,~ sum of 
twenty-five cents for each birth and each death certificate properly 
and completely made out and registered with him, and duly returned 
by him to the state registrar. In cities, in which the city clerk, 
health officer, or other official acting as local registrar, recei·ves a 
fixed salary, in lieu of fees, he shall be entitled to five cents for each 
birth and each death certificate properly and completely made out, 
registered with him, and correctly copied and duly returned by him 
to the state registrar." 
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The aboye quoted section does not prohibit a registrar of a district, which: 
contains a city and other territory outside of the city, from recei\·ing twenty
fiye cents for reporting each birth and death occurring in his district and in 
territory located outside of the city. 

I am of the opinion that the five cent limitation contained in the above" 
section only applies where the birth or death occurs in a city and the registrar 
of such district which contains a city receives a fixed salary in lieu of all fees_ 

Yours very truly, 
u. G. DEX~!AN, 

Attomey Gelleral. 

ARTICLES OF INCORPORATIO::\- ::\ AME. 

"The Trustee Compa11y" approved as name of real estate corporation doill!]l 
business in certain way. 

April 1st, 1910. 

HoN. CARMI A. THOMPSON, Secretary of State, Columbus, Ohio. 

DEAR SIR:- You have submitted to me the proposed articles of incor
poration of The Trustee Company, requesting my opinion as to whether they 
may be filed under the name used. 

Section 8628 of the General Code, being a portion of former section 3238: 
Revised Statutes provides in part that, 

"The secretary 9f state shall not file or record any articles of 
incorporation wherein the corporate name is likely to mislead the 
public as to the nature or purpose of the business its charter au
thorizes. * * * " 

There is also a provision in this section prohibiting the filing of articles. 
under a name similar to that used by another corporation, but I assume that no. 
such question is raised by the articles now submitted. 

The business to be done by the company, as disclosed by an examination 
of its purpose clause, is in general the real estate business, but the manner of 
conducting such real estate business is stated in the articles to be as follows:: 
The company is to sell certificates entitling the holders thereof to undivided 
interests in real property held by the company as agent or trustee for all of 
the investors. It is thus apparent that the name chosen is appropriate in a sense 
at least. 

I find no statutory proviSIOn forbidding the use of the word '·trustee" as 
a part of the name of a company doing this kind of business. It is true that 
the banking laws of the state provide for the organization of various kinds 
of "trust companies." It does not seem to me, however, that the name of this 
company could be said, as a matter of law, to be deceptive as tending to induce the 
belief that the company would be engaged in any branch of banking business. 

In view of the foregoing I have no hesitancy in saying that I know of 
no reason why the name sought to be used by this company may not be 
authorized. 

Yours very truly, 
u. G. DENMAN, 

Attor11ey General. 
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"\RTICLES OF JXCORPOR.\TIOX- PCRPOSE CL.\CSE. 

A;-ticles of i;1corporatio;1 of the B. C. R. Elect;ic Co. disappra;:cd. 

~larch 2Gth, 1!}1(1. 

HoN. CAR:I!I A. THo;,rpsoN, Secretary of State, Columbus, Ohio. 

DEAR SrR:- 1 beg to acknowledge receipt of your letter of ~larch 19th 
tndosing proposed articles of incorporation of the B. C. R. Electric Company, 
with X ew York draft and letter attached thereto. You request my opinion as tc 
the legality of the purpose clause set forth therein which is as follows: 

"Said corporation is formed for the purpose of carrying on and 
operating a general manufacture and repair business, and in that 
capacity to manufacture, buy, sell, make, repair, alter, let or hire and 
deal in and with apparatus, machinery, supplies, goods, wares, and 
merchandise, and all or any articles consisting or partly consisting 
of wood, iron, steel, manganese, copper and other materials, and 
materials of all kinds capable of being used in a general manufac
turing business or likely to be required by c~1stomers of such a busi
ness; and in so far as the laws of the State of Ohio will permit or· 
hereafter permit it so to do, to have one or more offices, places of 
business, plants or factories; to hold, purchase or otherwise acquire, 
to mortgage, sell or convey real or personal property, necessary, in
cidental or convenient to its buoiness within or without the State of 
Ohio; to apply for, register, acquire and to use, hold, transfer, sell 
and dispose of any patent rights, and to do all things that may be 
neceosary and incidental to the carrying out of said purpose and to 
exercise all the rights, powers and privileges now or hereafter con
ferred upon corporations organized under the provisions of law au
thorizing the formation of this corporation." 

\Vithout reviewing the authorities which have been set forth in previous· 
opinions to your department, 1 beg to state that the word "convenient" should 
be strichn from the phrase authorizing the acquisition of real estate. \Vhile 
the whole phrase is unnecessary so far as aclding anything to the powers of the
company concerned, if included, it must be limited to such real estate as is neces
sary and incidental to the principal purpose of the corporation. 

Again the clause, ''to apply for, register, acquire and to use, hold, transfer, 
sell and dispose of any patent rights," should be stricken from the articles. As 
stated, this clause authorizes the exercise ot a separate and independent power, 
viz, that of applying for and dealing in patent rights which, so far as the articles 
are concerned, might be exercisecl quite independently of the principal power of 
conducting a manufacturing business. The generalty and vagueness with which 
the articles to be manufactured and repairer! are stated are also subject to 
criticism, and the incorporators should be required to set out more specifically 
the articles which they intend to manufacture and repair. In this connection 
the phrase. "materials of all kinds capable of being user! in a general manufac
turing business or likely to be required by customers of such business," should 
bl! stricken out. 

For the foregoing reasons I am of the opinion that the proposed articles of 
incorporation should not be filed by you. 

Yours very truly, 
c. G. DE;:<;~!AX, 

A ttomey Ge11era/. 
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ARTICLES OF IXCORPORATIOX -FEE FOR FILIXG. 

Fee for ji/iug articles of incorporatiou of 11011-mutua/ comPany not for profit 
-$2.00. 

January 13th, 1910. 

HoN. CARMI A. THOliiPSON, Secretar:y of Stale, Columbus, Ohio. 

DEAR Sm:- I beg to acknowledge receipt of your letter of January 12th 
·enclosing proposed articles of incorporation of The Stillwater Valley Retail 
~ferchants' Association with letter of H. 0. :\Iiles, Secretary, attached thereto. 
You request my opinion as to the fee chargeable for filing these articles. 

The incorporators of this association desire to form a corporation not for 
-profit under the generai corporation laws of the state. The purpose clause of the 
<corporation is consistent with this object and is as follows: 

"Said corporation is formed for the purpose of uniting the Re
tail :\Ierchants of Stillwater Valley more firmly together for the 
common benefit of all; to evade trade abuses, to disseminate useful 
information, to furnish a better system of collecting accounts and 
encourage the observance of all legal holidays." 

The letter of the secretary, however, contains the information "that the 
association "is mutual in character, having no capital stock and receiving ·no 
:Profits." 

Some confusion exists in section 148a of the Revised Statutes with respect 
to corporations Eot having a capital stock. In the fourth clause thereof, it is 
·provided that the Secretary of State may charge, 

"for filing the articles of incorporation of any mutual insurance cor
poration not having a capital stock, or of auy other mutual corpora
tion 110t orgauized strictly for benevolent or charitable purposes, and 
having 110 capital stock * * * twenty-five dollars save and except 
as hereinafter provided." 

The fifth paragraph provides 111 part that the fee 

·'for filing the articles of incorporation * * of such corporations 
as are not organized for profit, have no capital stock and are not 
mutual in their· character * * shall be two dollars." 

The question is thus presented as to whether the proposed corporation is 
:a mutual corporation or one not mutual in character. \Vithout attempting to de
fine these two classes of corporations, both of which are exclusive of benevolent, 
religious and charitable organizations as well as of insurance companies, I may 
·state that, in my opinion the proposed articles of incorporation do not authorize 
·the association to be created thereby to conduct its business upon the mutual 
plan, the letter of the secretary to the contrary notwithstanding. It seems that 
in the absence of any specific recital in the articles of incorporation as to the 
method of conducting the internal affairs of the company, the presumption would 

"be that such internal management is non-mutual; that is to say, in such case 
·the members of the corporation would be without authority to create inter sese 
any mutual obligations or liabilities. 

From the foregoing it follows that the corporation, not being mutual in its 
<eharacter, is within the scope of paragraph five of section 148a of the Revised 
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Statutes, and that the fee chargeable ior filing the articles of incorporation 
thereof is B2.ou. 

Yours very truly, 
C. G. DoDL\X, 

.tltlomeJ' Gei!cral. 

ARTICLES OF IXCORPOR.\TIOX- PCRPOSE CLAUSE. 

Articles of i11corj>oration of The Jlagyar Federation of Lurailz disapproved .. 

~farch 1-Ith, lfllO. 

Hox. C\R11I A. TFro~rPsox, Secretary of State, Columbus, Olzio. 

DEAR SIR:- You have submitted to this department for an opinion thereon, 
the proposed articles of incorporation of the :\Iagyar Federation of Lorain, with 
check for 82.00 attached. 

The articles purport to authoriz.-: the organization of a corporation not for 
profit, for the purpose of "paying death benefits to the lawful heirs of the de
ceased members, and promoting the welfare of the members generally." 

The provision for paying death benefits authorizes the conduct of an insur
ance business. There is nothing in the articles of incorporation to show that 
the membership thereof is to be limited to any class of mechanics, etc. The 
business apparently contemplated by the incorporators is· that permitted under 
favor of section 36:30 R. S., section !l-127 General Corle, and the articles should be 
re-drafted so as to conform to the provisions of said section. \\'hen so re
drafted the fee chargeable for filing the articles will be S2ii.OO. 

Yours very truly, 
U. G. Dn.r.\L\.'<, 

A ttome;y General. 

ARTICLES OF lXCORPORATIOX- PCRPOSE CLAUSE. 

Bridge a11d machiner.\' IIWIIUfacturillg company 1/UI}' 110i be· authori::ed to 
earn• on busi11ess i11cidental to cugiueeriug and co11tract business. 

Such compa11:y ma}' 110t be autlwri:::ed to deal gcllerally ill real estate mzd 
persollal property. 

Such compall.\' ma:y 110t be autlzori:::ed to deal ge11eral/y ill tlze assets aud 
liabilities of llindred but 110t compcti11g corporatious. 

Articles of incorporation of the IVestenz Rcsen•c Ellgilleeriug Compally 
disappro·ved. 

February !lth, l!HO. 

Hox. C\R~rr A. THo~!Psox, Secretary of State, Columbus, Ohio. 

DE.\R Sm:- I beg to acknowledge receipt of your letter of February Rth 
enclosing proposed articles of incorporation of the \Vestern Reserve Engineering 
Company with check for ~liJ.IIO and letter of :\Iessrs. :\I. B. & H. H. Johnson 
attached thereto. You request my opinion as to the legality of the purpose 
clause of said articles. • 

The purpose clause in question is of great length and I deem it unneces
sary to quote the same in full. The following clauses, in my judgment should" 
he eliminated therefrom: 
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1. "For any other purpose which now is or may be incidental or neces
sary for a general engineering, contracting and manufacturing business." 

This clause is objectionable for two reasons: First, the express authoriza
tion of incidental and necessary powers flowing from a valid principal purpose 
is superfluous. Second, the principal purpose of the corporation as expressed 
-earlier in the purpose clause is that of manufacturing, installing and dealing in 
bridges and machinery- a valid purpose lawfully expressed in the articles. 
However, this is not an ''engineering" or a ''contracting" business and it is not 
.competent for the articles to recite that the corporation shall have powers inci
dental to either of these businesses. 

2. "And in addition thereto to procure by contract, lease, subletting or 
.in any other manner perform such, (presumably the business above described) with 
any and all rights or charges and with full power to enter on and deal in or 
tradt· or manage such business as an engineer, contractor and manufacturer at 
any place, and under such terms and conditions as will be beneficial to or as 
may otherwise be determined for the interest of the company." 

This clause is objectionable upon the second ground above stated, viz, 
.that '·an engineering, contracting and manufacturing" business is not a single 
purpose within the rule of State ex rei v. Taylor, 55 0. S. 67. The latter por
.tion of this clause is also much too broad. 

3. "And in connection therewith, or otherwise, own, hold, control, lease, 
.mortgage, buy or sell any and all personal, real estate or mixed property or 
properties, and to take mortgages and assignments of mortgages upon the same, 
or otherwise contract with reference thereto, that may be deemed necessary or 
pertinent to attain the purpose of said company." 

This clause must be condemned because the right to acquire real and per
.sonal property exists as an incidental power without specific recital, while the 
above quoted clause attempts clearly to transcend the incidental and to confer 
independent powers upon the corporation. 

4. For similar reasons the clause, "to acquire the good will, rights and 
property and to undertake the whole or any part of the assets and liabilities 
of any firm, person, association or corporation engaged in a kindred but not 
-competing business and to pay for the same in cash, stock of this company, or 
otherwise," should be eliminated. 

Section 3256 Revised Statutes confers upon corporations formed under the 
general laws of this state authority to acquire shares of stock in other kindred 
but not competing corporations, and by a parity of reasoning the power to 
.acquire the other assets of such corporations would seem to be purely inci
dental to the principal purpose defined by the arti.cles under consideration. How
ever, as above attempted to be conferred, the power is an independent one. The 
clause should be entirely eliminated; the corporation will lose no lawful power 
.thereby. 

The. clause authorizing the designing, drafting, erecting and equipping of 
.articles to be manufactured by the company, while possibly unnecessary, may be 
permitted to remain in the articles. The power thus conferred is appropriate 
and necessarily incidental to the principal purpose of the corporation, and as 
:stated in the articles is clearly limited to such incidental use. 

Yours very truly, 
U. G. DENMAN, 

Attomey Gmeral. 
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ARTICLES OF IXCORPOR.\TIOX OF THE ).H.:n:.\L LIVE STOCK 
IXSCR.-\XCE CO).IPAXY ).ICST RECITE TH.\T .\LL OF THE 

SCDSCRIBERS ARE RESIDEXTS OF OHIO. 

Articles of i;zcorporation of tlze Farmers' .1/utzwl Li<:e Stock [;zsurance Com
pany uf H oyt<-·ille, disaPf>ro~·ed. 

February 4th, 1910. 

Hox. CAR~!I A. THo;~rPsox, Secretary of State, Columbus, 0/zio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of January 24th, 
enclosing for my endorsement the proposed articles of incorporation of The 
Farmers' :\futual Live Stock Insurance Company of Hoytville, \Vood County, 
Ohio. 

I regret that I cannot apprO\'e the certificate for the reason that it does not 
appear therefrom that all of the subscribers are residents of the State of Ohio, as 
required by section 3691-1 Revised Statutes of Ohio. In other respects the certifi
cate is in strict compliance with law. 

Yours very truly; 
U. G. DENMAN, 

Attomey General. 

ARTICLES OF JXCORPORATIOX OF THE MCTUAL RODDED FIRST 
IXSCRAXCE CO., MUST CO~T AIX RECITALS REQUIRED BY 

SECTIO~ 3687 R S., SEC. 9591 GEXERAL CODE. 

Articles of i11corporation of tlze N ortlzwestem Olzio Mutual Rodded Fire 
lnsurallce Compa11y disapproz•ed. 

February 5th, 1910. 

Hox. CAR.\U A. THo~rPsox, Secretary of State, Columbus, 0/zio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of February 2nd, 
enclosing for my approval and endorsement the proposed articles of incorpora
tion of the X orthwestern Ohio Mutual Rodded Fire Insurance Company with 
letter of X ewcomer & Gebhart and check for ~2-"i.OO attached thereto. 

I regret that I am unable to affix my endorsement to these articles for 
the reason that the certificate does not state that the corporation is to have the 
power to enforce any contract entered into by its members by which they shall 
agree to be assessed specifically for incidental purposes· and for payment of 
losses as required by section 3GR7 Revised Statutes of Ohio. In other respects 
the articles are in compliance with the law. 

Yours very truly, 
U. G. DEXMAX, 

Attorney General. 

POLITICAL PARTIES- RIGHT TO XO).IIXATE CAXDIDATES. 

Political par!ies cxcccdilzg tc•z per cent. of tlze total ·vote cast in the state 
ll'ay ;wminate candidates for all district and county offices in the state, regardless 
of vote cast b;>• sz•cfz partzcs in sl!ch districts, u;zless suclz vote is large enough to 
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require complia11ce 011 tlzc part of such party in suclz district witlz tlze primary 
election law. 

In re Socialist Party. 
April 28th, 1910. 

Hox. C\R:IH A. THo~rPsox, Secretary ot C)tate, Columbus, 0/zio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of April 2ith, en
dosing a letter of ).lr. E. E. Adel, acting State Secretary of the Socialist Party 
of Ohio. You request my opinion as to the question submitted to you ·by :-orr. 
Adel as follows: ' 

The Socialist Party cast for state officers at the last general 
election for such officers more than one per cent and less than ten 
per cent of the \'Ote for such officers in the state, but in some of 
the political sub-divisions of the state, such as congressional districts, 
counties, etc., this party cast less than one per cent of the total vote 
cast for state officers in such snb-di,·ision. 

Query: Is the Socialist Party entitled to nominate candidates 
in any manner provided for in section -W92 General Code, and to 
have the names of such candidates so nominated placed upon the 
official ballot upon certificate, under section -1993, in the sub-divisions 
in which it did not poll one per cent of the vote cast therein for 
state officers? 

Section 49!l2 General Code, provides in part as follows: 

"Except as provided by the preceding chapter of this title (re
lating to compulsory primaries for political parties casting ten per 
cent. of the vote in a sub-divioion) nominations of candidates for 
public office may be made as herein provided, by a convention, caucus, 
etc., * ··· * by such electors * * * representing a political 
party, which at the next preceding ~ovember election for state 
officers polled at least one per cent. of the entire vote cast in the 
state. One nomination may be made for each office to be filled at the 
following election, and, * * * the names of the candidates so 
nominated shall be printed on the ballots." 

Se-::tion 49!):3 provides in part that, 

"Each certificate of nomi:1ati0n shall state such facts as are 
* * * required for its acceptance, and be signed by the proper 
officers of such con\·ention, caucus, etc., * * *." 

These are the only sPctions relating to certificates of nomination under any 
law other than the compulsory primary election law. The right thus conferred 
upon political parties casting more than one per cent. of the entire vote in the 
state is unqualified except as to sub-divisions in which such political parties cast 
ten per cent. of the entire vote in such sub-division. The sections are to be 
liberally construed. Inasmuch, therefore, as section 4992 confers the power to 
nominate "candidates for public office" under certain circumstances, it seems to 
me that this power extends to the nominatinn of any candidate in any political 
sub-division of the state. 

Section 4!)96 et seq. General Code provide for the nomination of candidates 
by nomination papt'rs. It .is clear, however, that these sections do not impair the 
right of a political party to exercise its power under section 49!J2. 
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The whole scheme of legislation pertaining to the making oi nominations 
by. political parties, and the formation of the official uallot, under t~e .-\~stralian 
Ballot Law, so-called, discloses two methods of securing representation on such 
official ballot, viz., by certificate of nomination and by nomination papers. The 
former are not to be recognizer!, of cour~e. unless signed by election officers in 
the case of primary elections, or IJy com·enticn officers in the case of conventions, 
caucuses, etc. 

Section .:iOO-l General Code go\·erns the filing of certificates of nomination 
and nomination papers. It provides that certificates of nomination for different 
political sub-divisions shail be tiled with ctrtam certified election officers. This 
section ."i004 is in pari materia with sections 49fl2 and 4fl9:3, inasmuch as they both 
relate to the making and filing of certificates of nomination. The one section, 
therefore, simply strengthens the manifest meaning of the other and makes it 
clear that a political party casting more than one per cent. of the total vote for 
state officers in the state is entitled to exercise rights under section 4902 in and 
wih respect to any of the political sub-divisions of the state regardless of the 
number of votes cast by it in such sub-division. 

I am of the opinion, therefore, that the status of a political party, under 
section 49fl2, is determined, both as to the state and as to any political sub-divi
sion thereof, by the percentage of votes cast by it in the state at the last general 
election for state officers. It is to be noted, however, that if any sub-division 
such politkal party has cast more th:m ten per cent of the votes cast in such 
sub-division, then its nominations within and for such sub-division must be made 
under the provisi'Jns of the compulsory primar.\' law. In other words, the duty 
of a political party. under the compulsory primary law, is determined by its vote 
in the political su!J-di'l-'isio11; its rights, under section 4992 General Code, are to 
be determined by the votes cast in the state at large for state o~cers. 

It follows from the foregoing that the Socialist Party having acquired the 
status of a political varty casting more than one per cent of the entire vote cast 
for state officers at the last general election for such officers is entitled to have 
its certificates of nomination accepted in any political sub-division of the state 
regardless of the number of votes cast by it at such election in such sub-division, 
and to have its candidates for any office In the state placed upon the official ballot 
by virtue of such certificates of nomination, excepting as to candidates for office 
within such sub-divisions in which the party may have cast more than ten per 
cent. of the entire vote in such sub-division, in which case the action of the board 
of deputy state supervisors of election, under section ::10 of the compulsory primary 
Ia w, section 4fJ8.j General Code, will be necessary in order to place such candi
dates upon the official ballot in such sub-di \·ision. 

Yours very truly, 
U. G. Dr.:-~~rA:-~, 

Attonze:',' Ge11eral. 

ARTICLES OF IXCORPORATIOX OF THE A:\IERICAX HO:\fE BUILDER 
AXD .\SSlJR.\XCE ASSOCI.\ TIOX DIS.\PPROVED. 

June 1st, HllO. 

Hox. CAR~!! .\. Tno~.IP50X, Secretary of Stale, Columbus, Ohio. 

Dr.AR SIR:- I beg to acknowledge receipt of your letter of :\Iay 2.jth, en
closing articles of incorporation of The • \merican Home Builder and Assurance 

1.') .\. G. 
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Association, with correspondence and check attached thereto. You request my 
opinion as to. the legality of the purpose clause thereof which is as follows: 

"Said corporation is formed for the purpose o{ raising ·a fund 
on the assessment plan to assure members protection on their lives 
and aiel them in building and acquiring their own homes." 

Two purposes are discernible in this clause: 

1. The conduct of a life insurance business. 
2. The operation of a building and loan association. 

These two powers may not be conferred upon one corporation. The articles 
in question should not, therefore, be accepted by you. I herewith return all the 
papers to you. 

Yours very truly, 
u. G. DENMAN, 

Attonzey General. 

ARTICLES OF IXCORPORATIOX OF THE PHYSICIAXS' PROTECTIVE 
CmlP AXY DISSAPPROVED. 

Section 8623 l,eneral Code collsfrued, corporatio11 may not be organized 
for multiplicity of purposes. 

May 31st, 1910. 

RoN. CARMI A. THo~1FSON, Secretary of State, Columbus, Ohio. 

DEAR SIR:- Your communication i3 received with which you submit to this 
department the articles of incorporation of the Physicians' Protective Company, 
with the request for my opinion as to the legality of the purpose clause thereof. 
The purpose cl'ause is as follows: 

"Said corporation is formed for the purpose of (A) aiding phy
sicians and surgeons in the collection of their accounts; and to keep 
them propcriy advised, on request, as to those persons, who, though 
able to pay, are in the habit of securing professional service free of 
charge. (b) To aid the medical profession in the detection and 
elimination of illegal and fraudulent practitioners of medicine and 
(c) to keep the profession advised of all proposed or pending legis
lation that may be of interest to the profession." 

In my opinion this purpose clause does not conform to the statutes of this 
state which prescribe the manner and purpose of corporate formation. 

Section 8623 of the General Corle provides that, 

"Except for carrying on professional business, a corporation 
may be formed for any purpose for which individual persons law
fully may associate themselves.'' 

The word "purpose" in this section is designedly used in the singular num
ber and our courts have from time to time construed this section as not allowing 
the corporation of a company for two or more unrelated purposes. 

State ex rei vs. Taylor, 55 0. S. 61. 
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It fol!ows, therefore, that a corporation may be formed for any purpose. 
for which individuals may lawfully associate thcmseh·cs, subject to the statutory 
exceptions, and in addition to this main purpose for which the company is formed 
such incidental powers which are necessary to the convenient prosecution of that 
main purpose, and which are related thereto, are, by law, implied even though they 
.are not c--:pressly stated in the purpose clause. Applying this rule to the purpose 
clause under consideration, I am uuable to see that the first and second branches 
conform thereto. 

Branch "A" is rather ambiguous. If th!s corporation is to have for its 
:purpose a collecting agency, the articles should so state in plain and concise lan
guage. 

Branch "B" is unrelated to Branch "A" and, therefore, does not conform 
to the requirement contained in section R62B of the General Code. 

Branch "C" of the purpose clause is not an incident to either Branch "A" 
<Qr Branch "B", but because of its innocent purpose and prospective good it will 
be possible to so draft it in conjunction with Branch "A" of the purpose clause 
so that the two could be harmonized. This would not be the case with Branch "B". 

I return herewith to you the ·articles of incorporation advising that you 
refuse to make record of the same, and for the foregoing reasons. 

Yours very truly, 
u. G. DENMAN, 

Attorney Ge11eral. 

ARTICLES OF JNCORPORATIO:-.J OF THE FAIRFIELD GAS, LIGHT 
AND FUEL CO:\fP ANY DISAPPROVED. 

June 16th, 1910. 

HoN. CARMI A. THOMPSON, Secretary of State, Columbus, Ohio. 

DEAR SrR:- Your communication is received in which you submit to this 
department the articles of incorporation of The Fairfield Gas, Light and Fuel 
Company with a request for my opinion as to the legality of the purpose clause 
thereof. The purpose clause is as follows: 

"Said corporation is formed for the purpose of drilling for and 
accumulating petroleum, oil and natural gas, buying and selling oil and 
gas rights, privileges and leases and oil and gas, leasing oil and gas 
territory, constructing and operating pipe lines for marketing said oil 
and gas, refining and dealing in oil, mining and prospecting for c:oal 
and other minerals and doing all things incident to said business." 

In my opinion this purpose clause is not drafted in accordance with the 
requirement contained in section 8623 of the General Code which provides that, 

"except for carrying on professional business, a corporation may be 
formed for auy purpose for which natural persons lawfully may asso-
ciate themselves." 

To be in conformity with the restrictions of this section these articles should 
recite the purpose for which this company is organized, and all incidental rights 
and privileges necessary to carry out that main purpose are implied. Acquiring 
oil and gas, leasing and developing the territory so acquired, and opening and 
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operating a coal mine for commercial purposes, are two distinct purposes and 
are not allowable under this section. To engage in the general business of refin
ing and dealing in oil would be outside of the purpose of developing oil and gas 
territory and marketing the same, while the refining and disposing of the product 
of a territory in the development thereof might be a necessary and convenient 
incident to the successful prosecution thereof and therefore proper. This pur
pose clause is objectionable because it recites that the company is organized for 
more than one principal purpose, and this the law of Ohio does not sustain as is 
shown by the foregoing section of the General Code and by the Supreme Court':> 
construction thereof as found in the case of State ex rei v. Taylor, 53 0. S. 61. 

I return herewith the articles advising that you refuse to record .the same 
for the foregoing reasons. 

Yours very truly, 
u. G. DE~MAN, 

Attorney General. 

ARTICLES OF I~CORPORATIO~ OF THE HIGHLAXD OIL AXD GAS 
C0:.1PA~Y DISAPPROVED. 

June 17th, 1910. 

HoN. C.&.t<MI A. TrrrntPSO:-<, Secretary of State. Columbus, Ohio. 

DF.AR Sm:- Your communication is receiYed with which you submit to this. 
department the articles of incorporation of The Highland Oil & Gas Company 
with the request for my opinion as to the legality of the purpose clause thereof. 

Section 3823 of the General Code (sec. 3235 R. S.) provides that, 

"except for carrying on profeosional business, a corporation may be 
formed for any purpose for which natural persons lawfully may asso
ciate themselves.•· 

An examination of the purpose clause under consideration shows clearly 
that it contains a plurality of purposes. This is not authorized by statute. 
Among the incidePtal rights set out in this purpose clause are the following: 

"To mine, purchase or otherwise acquire, and to sell, petroleum, 
natural gas and other minerals." 

The mining and marketing of coal is not, in my opmwn, an incident to an 
oil and gas company. It is a separate and distinct purpose and entirely outside 
of any incidental or convenient right to a proper prosecution of the function of 
a natural gas and oil company. The same may be said of the purchase and sale 
of petroleum and natural gas. 

If I understand the meaning of the draftsman of this purpose clause, this 
company is formed for the purpose of prospecting or drilling for petroleum, oil 
and gas and other minerals, and for the purpose of handling through pipe lines 
or otherwise, refining and marketing such oil, gas and other minerals and other 
products thereof, and for the purpose of leasing, purchasing, acquiring and own
ing real estate and interests therein for the purpose aforesaid or incidental thereto. 

The purchaser of stock in a corporation organized under the laws of Ohio 
has the right to assume that the company's assets will be invested in the prose
cution of one legally authorized principal purpose and not be diverted into pur-
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poses not incidental to the main purpose but into Sl'!Jarate and distinct business 
interprises. The singleness of corporate enterprise i~ mad.! mandatory by the 
aforesaid section, and it has been so construed by the supreme court of this 
state in the ca~e of State ex rei v. Taylor, :).) 0. S. page Cl. 

I return herewith the articles of incorporation and suggest that you require 
the same to be re-drafted so as to substantially conform to the above suggestions. 

Yours very truly, 
G. G. DEX~!A:-o', 

Attorney General. 

ARTICLES OF IXCORPORATIOX- PCRPOSE CLA"C'SE. 

Articles of i11corporatio11 of Tlze Grafton ,\!allufacturing Comf>allj' dis-
1/lf>Proz•ed. 

July 3rd, uno 
Hox. CAR~!! A. TH0~1PSON. Secretarv of State, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of June 29th, en
dosing proposed articles of incorporation of The Grafton Manufacturing Com
pany with letter and check attached thereto. You request my opinion as to 
:the legality of the purpose clause thereof which is as follows: 

"Said corporation is formed for the purpose of smelting and re
fining ores, metals and dresses, manufacturing and dealing in metals 
and metal products of all kinds, mine, mill, builders, farm, household 
and machinery supplies made from metal or metal products, or from 
metal or metal products in combination with wood or other material; 
also the manufacturing and dealing in of any and all articles made 
partly from metal and partly from wood and of galvanized, tinned, 
oxidized, enameled or other coated wares or articles in metal or in 
metal in combination with wood or other material. Also the manu
facturing and dealing in all kinds of roofing and builders supplies". 

l'nder section 10137 General Code, formerly section 38G~ Revised Statutes 
and section 10139 General Code, formerly section 3RG-l Revised Statutes, corpora
tions may be formed for the purpose of refining and purifying metals and manu
facturing and dealing in metal products and products composed in part of iro11 
and wood. However, these sections do not expressly or by implication authorize 
refining companies to be empowered to engage in manufacturing articles com
posed in part of wood and in part of some metal other than iron. In the ab
sence of such authority in these sections, the general rule laid down in section 
8G~3 General Code, which limits a corporation to a single purpose, must control. 

Again, as I have heretofore advised you, a manufacturing company must 
specify with some degree of certainty the articles to be manufactured, and it is 
not sufficient to describe them simply as all articles capable of being manu fac· 
tured from a given raw material. I know of no rea.son why this rule of cer
tainty should not apply to corporations organized under favor of section 10137. 
"Manufacturing and dealing in all kinds of roofing and builders' supplies" is a 
purpose entirely unrelated to any of the other purposes expressed in the articles 
of incorporation. This clause should be stricken out entirely. Until the articles 
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are so amended as to meet the criticisms herein made, I advise that they should: 
not be filed or recorded. 

Yours very truly, 
u. G. DENMAN, 

Attorney Ge11eral. 

ARTICLES OF I~CORPORATIOX -PURPOSE CLAUSE. 

Article of incorporation of The Trumbull CoullfJ' Abstract Compa11y dis
approved. 

July 3rd, lDlO. 

HoN. CAR~!I A. THO~IPSON, Secretary of State, Columbus, Ohio 

DEAR SIR:- I beg to acknowlerlge receipt of your letter of June 29th, en
closing proposed articles of incorporation of The Trumbull County Abstract 
Company with letter and check attached thereto. You request my opinion as; 
to the legality of the purpose clause of said articles which is follows: 

"Said corporation is formed for the purpose of preparing and 
furnishing abstracts, statements and certificates of title to real prop
erty; doing a general business of searching public records; negotiat
ing and making loans on real estate and notes secured by real estate 
mortgage for itself and as agent for others and to collect interest and 
principal of loans made or negotiated by it; to effect investmnets in 
notes and mortgages secured by real estate, to buy and sell the same. 
and to pledge the same as security for money loaned or intrusted to 
it; to own real estate as a place for carrying on its business, ,_.r as m
cident to the carrying on of said business; and to do any and all 
things necessary or incident to a general abstract, title and loaning 
business or to any· of the foregoing purposes." 

The business of "negotiating and making loans on real estate and notes 
secured by real estate mortgage," and that of "effecting in\"estments in notes and· 
mortgages secured by real estate, etc.," are separate and distinct enterprises from 
that of "preparing and furnishing abstracts * * ·~ of title '~ * * and doing 
a general business of searching public records". The latter is apparently the 
main or principal object of the incorporators. ·Under section 86:2:3 of the Gen
eral Code, as construed in State ex re! v. Taylor, 5.5 0. S. 67, the incorporators 
will be obliged to elect which one of these purposes they desire to be authorized· 
as a corporation to pursue, and until such election is made, and the articles are 
so drafted as to conform thereto I advise that you do not file or record them. 

Yours \"ery truly, 
U. G. DENMAN, 

Attonze,y Ge11eral. 

AUTOMOBILE LAW -APPLTCATIOX TO VEHICLES 0\VXED BY 
MUXICIPALITY. 

~Motor vehicles ow11ed by departmeut of public safety/ of lllltllicipal corpora
tioll, othrr tha11 fire Cllgilles, etc., ex,nressly exemPt by section I of the automobil~ 
law, section 6290 Ge11eral Code, must be registered 1111der said act. 
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February 11th, 1!110. 

Box. C.\R~II A. TmmPsox, Secretary of State, C.llumbus, 0/zio. 

DE.\R SIR:- I heg to acknowledge receipt of your· letter of January :?f!th, 
presenting for my opinion thereon the question as to whether an automobile used 
by a city fire department is exempt from registration under the provisions of 
the automobile law, and generally as to whether the term •·fire engines" as used 
in section one of said law can be construed to include other fire apparatus and 
automobiles used by the officers and members of the city fire department. 

The section under consideration is as follows: 

"* * the term "motor vehicle" as used in this act, except where 
otherwise expressly prO\·ided, shall include all vehicles propelled by 
any power other than muscular power, except motor bicycles, motor 
cycles, road rollers, traction engines, fire engines, police patrol wagons, 
ambulances and such vehicles as run only upon rails or tracks". 

\\"hile there would seem to be some reason for excepting from the pro
vi;ions of the automobile law all motor vehicles used by the department of 
public safety of a municipal corporation, in view of the fact that said depart
ment, generally speaking, exercises the government'!! functions of the city as 
distinguished from its corporate functions, I do not believe that the precise 
language of the law will permit such a construction. It is true that a municipal 
corporation is not liable for injuries and damage resulting from the improper 
use of fire apparatuses and like public agencies. Frederick v. Columbus, 58 0. S. 
538. 

It is true also, in view of this principle, that one of the fundamental pur
poses of the automobile law would seem not to be applicable to vehicles so used. 
However, it cannot be said that this class of vehicles is utterly excluded from 
the class of objects of the legislative intent embodied in the automobile law so 
as to modify by implication the express language of section 1. It is much safer, 
therefore, to adhere to the strict wording of the section, and not to extend the 
term "fire engines" beyond its ordinary significance. 

It is, therefore, my opinion that automobiles used by a city fire department 
are not exempt from registration under t!·e provisions of the automobile law, 
and that no vehicles used hy the department of public safety save those specifically 
mentioned, motor hicycles, motor cycles, fire engines, police p1trol wagons and 
ambulances, should be regarded as excluded from the class of ''motor \·chicles" 
defined by section 1 of said law. 

Yours very truly, 

G. G. DE~ ~!.\X, 
Attonzey Ge11e;·a/ . 

• \RTICLES OF IXCORPOR:\. TIO:'\- FEE FOR FILIXG- :'\OX-CHARIT
.\BLE :.TUTU.\L AlD .\SSOCL\TIO:'\ :.IUST BE ~2-i.OO. 

February 9th, 191\l 

Hox. C\R:.\11 A. THOMFSOX, Secretary of State, Columbus, Ohio. 

DE.\R SIR:- I beg to acknowledge receipt of your letter of February 8th, 
enclosing articles oi incorporation of The Brotherhood of Cleveland with letter 
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of A. E. Bernsteen, Esq., and check for $2.00 attached thereto. You request my 
opinion as to the fee chargeable for filing these articles of incorporation. 

The nature of the corporation iu question is to be ascertained from the 
recital of the purpose clause which is as follows: 

"The purpose for which said corporation is formed is not for 
profit, it is for the mutual protection and relief of its members, to 
elevate their social, nwral and intellectual conditions and for the pay
ment of stipulated sums of money to the worthy and needy families, 
members of said association." 

Paragraph 5 of section 148a of the Revised Statutes of Ohio provides that 
the sum of $2.0() shall be charged ·'for filing the articles of incorporation of cor
porations formed for religious, benevolent or literary purposes: or of such cor
porations as are not organized for profit, have no capital stock, and are not 
mutual in their character: or of religious or secret societies, or associations com
posed exclusively of any class o.f mechanics, express, telegraph, railroad or other 
employes, formed for the mutual protection and relief of the members thereof 
and their families exclusi,·ely." 

The corporation in question evidently seeks classification within this section. 
However, the purpose clause does I'lot clearly indicate that it is subject to such 
classification. If, as a matter of fact, the corporation is a religious or secret 
society, or an association composed exclusively of any class of mechanics or other 
employes, etc., such facts should be set forth in the articles of incorporation. 
The fact that the corporation will have the power to pay stipulated sums to the 
memhers of the association excludes it from the catalogue of corporations formed 
for strictly religious, beuevolent or literary purposes. In their present form, there
fore, the articles cannot be filed under said paragraph 5. 

In my opinion paragraph ·!, which applies to the articles of incorporation 
of "any * * mutual corporation not organized strictly for benevolent or charit
able purposes and having no capital stock.'' governs the filing of these articles, 
and the fee prescribed thereby, which is S25.00, should be cl'larged therefor. 

Yours very truly, 
U. G. DE.:'<MAN, 

Attomey Gweral. 

ARTICLES OF IXCORPORATIOX -PURPOSE CLAUSE. 

C oustruciioll company may uot be authorized to conduct hotel a11d geueral 
store busiuess. 

Articles of incorporatioll of the Gates Mill Compauy disapproved. 

February 17th, 1910. 

HoK. CARMI A. THOMPSON. Secretary of State, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of February 12th, 
in which you request my opinion as to the validity of the purpose clause of the 
proposed articles of incorporation of the Gates Mill Company which is as follows: 

"Said corporation is formed for the purpose of constructing 
and maintaining buildings and appurtenances to be used for a country 
hotel and inn. store-rooms and offices; and of conducting and operat-
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ing therc:in a cou11try hotel and inn and also in connection therewith, 
a general merchandise store for the bu~·ing and selling of meats, 
groceries, country products, hardware, notions, boots and shoes and 
other supplies and articles exchangeable for supplies; and of acquiring 
b.> purchase or lease, and of holding, using, mortgaging and leasing 
all such real estate and personal property as may be necessary for 
carrying on such business.'' 

233 

The draftsman of this clause has e·.-idently supposed that the various pur
-poses contemplated thereby may be joined under fa,·or of section 38843 Revised 
Statutes, being section 10210 of the General Code, which is in part as follows: 

''A corporation organized for the purpose of collsfrucfillg a11d 
111aiutaiuiug buildings to be used for hotels, store rooms, offices, ware
houses and factories may acquire by purchase or lease and hold, use, 
mortgage and lease all such real estate or personal property as is 
necessary for such purpose ':' '' 

This assumpti0n, however, seem~ to me to be erroneous. The section 111 

question simply anthonzes a building company to acquire real estate. It does 
not in any way enlarge upon or modify the provisions of section 323.) Revised 
Statute3, section 8G23 of the General Co1le, which, as construed in State ex rei 
v. Taylor, 55 0. S. G7, authorizes the formation of a corporation for a single 
purpose only. The single purpose contemplated by section 10210 of the General 
Code is that of constructing and maintaining- buildings to be used for certain 
purposes, and the mere fact that one of those purposes is the hotel business does 
not authorize a building company to carry on such hotel business; much the less 
does it authorize such a building company to c-onduct both a hotel business and a 
general merchandise business, as has evidently been inferred because of the in
clusion of the words "store rooms" in the statute above quoted. 

I confess that T am unable to ascertain from an examination of these 
articles which of the several purposes sought to be authorized is the paramount 
or principal purpo~e desired by the incorporators. If the business of construction 
is proposed the clause should conclude at the first semi-colon. If the operation 
of a hotel is sought to be authorized the articles should state as much in ordinary 
and concise language. If it is desired to acquire power to operate a general 
merchandise store, that business should be succinctly described in the clause: 
but no two of the above purposes may be joined in one clause. In any event it 
is unnecessary, and therefore improper, to recite in the articles that the corpora
tion shall have power to acquire such real estate and personal property as may 
be necessary for carrying on the principal business whatever that may be. 

For the foregoing reasons I am of the opinion that the proposed articles of 
incorparation should not be filed by you. 

Yours very truly, 
u. G. DEN!\lAN, 

A llorney Ge11eral. 
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ARTICLES OF IXCORPORATIOX- PURPOSE CLAUSE. 

Articles of iucorporation of the Termi11al TVarehouse Comf>ally disapproved~ 

February 4th, lDlO. 

HoN. CARMI A. THOMPSON, Secretary of State, Columbus, Ohio. 

DEAR SIR:- I acknowledge receipt of your letter of February 3rd, enclos
ing proposed articles of incorporation of the Terminal \Varehouse Company with: 
letter of Messrs. Bardwell & Hagenbuch and check for $10.00 attached thereto. 
You request my opinion as to the legality of the purpose clause of said ar
ticles, viz. : 

"Said corporation IS formed for the purpose of engaging in, 
conducting and carrying on a general commission, warehouse and 
storage business, including the acquisition, erection, operation and 
maintenance of all kinds of bonded warehouses and storerooms, cold 
storage plants, and buying and selling, shipping, transferring, and 
teaming all kinds of goods and merchandise, of manufacturing and 
selling ice and electric current and other forms of power for produc
ing light, heat and low tempe~:atures, and of issuing for goods and 
merchandise stored with it negotiable and other warrants and re
ceipts therefor, and in connection with the business aforesaid, and for 
carrying on the same, of leasing, purchasing and otherwise acquiring, 
holding and improving land and interests and rights therein, and of 
constructing, maintaining and operating thereon warehouses, store 
buildings, elevators, clocks, depots, railroad spurs and side-tracks, 
switches, and any and all other kinds of buildings, erections, and im
provements, including machinery, equipment and appurtenances, that 
may be useful or apprQpriate for the purpose of carrying on the busi
ness aforesaid and of doing all other things proper, necessary, con
venient or incident to the purpose and powers above expressed and 
including especially the power to issue its bonds or other negotiable 
obligations, secured by mortgage, pledge or other lien upon the prop
erty owned by it". 

The purpose of this corporation appears to be the carrying on of a general" 
bondt>d warehouse business. \Vith this purpose are sought to be joined the fol
lowing purposes, all of which, under the rule laid down in State ex rei v. T<o~ylor,. 

55 0. S. 67, must be rejected: 
1. The general merchandise business. 2. The manufacture and sale of 

ice. 3. The manufacture and sale ::lf electric current. 4. The manufacture and 
sale of other forms of power for producing light, heat and low temperatures. 5. 
The real estate business. 6. The comtruction, maintenance and operation of 
docks and railroad spurs. 

Generally speaking, the first three lines of the purpose clause, as embodied· 
in the original articles are unobjectionable, but the remainder should be stricken: 
out. 

I herewith return the papers sent to me. 
Yours very truly, 

U. G. DENMAN, 
Attoruey General. 
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ARTICLES OF JXCORPOR:\TIOX OF THE YOl:XGSTO\\"X RE.\LTY & 
LO:\X COMP.-\XY DIS.\PPRO\.ED. 

:\larch 11th, l!lltJ. 

Hox. CAR::.n A. THO~IPSON, Secretary of State, Columbus, 0/zio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of March flth, en
closing proposed articles of incorporation of the Youngstown Realty & Loan Com
pany, together with letter and check attached thereto. You invite my opinion 
respecting the legality of the purpo~e clause set forth in said articles. 

The purpose disclosed thereby is that of dealing in real estate. This pur
pose is greatly elaborated in the articles as drafted, and the length of the pur
pose clause is consequently very great. ·X ot being able to approve the articles 
m their present form, I shall indicate the portions of the purpose clause which. 
are in my opinion, subject to criticism. 

1. "of building, constructing, operating, maintammg, leasing, 
selling dwelling houses. apartment houses, and business blocks of all 
kinds and description;" 

As stated, this clause authorizes a general construction business; it might 
be re-drafted so as to be confined to such construction, etc., as is necessarily in
cidental to the principal business of the company. 

2. "For the purpose of maintaining a general real estate agency 
and brokers business, including the right to manage· estates, to act as 
agent, broker or attorney-in-fact for any person or corporation." 

This clause is objectionable because it describes a business not necessarily
related to the principal business of dealing in real estate. "The right to manage
estates, to act as agent, broker, or attorney-in-fact for any person or corpora
tion" is not an incident of the real estate business . 

. 3. '·of making and obtaining lo<tns upon real estate, imprond or 
unimproved, and of supervising, managing, and protecting such prop
erty and loans, and ?.11 interests and claims affecting the same; of 
having the ~a me insured against fire and other c:tsualties; of investi
gating the crcriit, financial stability, solvency and sufficiency of bor
rowers, mortgagors, and sureties upon bonds, mc,rtgages and under
takings." 

This action is vnrelated to the principal purpose of the company. It prob
ably descriheo; with com:iderable accuracy the '"loan" business suggested by the· 
\lame chosen hy the mcorporators. bu~ the real estate business and the loan busi
ness are two separat"! enterprises. 

4. "for the purpm;e of imprm·ing real property, wherever sit
uated by platting same, and grading, sewering, sidewalking, paving and 
laying out btreets through same or contracting for such improve
ments." 

As stated, this clause would authorize the conduct of a general contracting
business. 
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In addition to the foregoing criticisms it might be suggested that the ar
ticles should specifically state that the corporation is to expire by limitation in 
·twenty-five years, as required by the statute. 

Yours very truly, 
u. G. DENMAN, 

Attomey General. 

AUTO:\fOBILE REGISTRATIOX LAW -APPLICATIOX OF. 

Person who sells automobiles as the agent of another is a "dealer" withi11 
the meani11g of the Automobile Law. 

:\Iarch 28th, l!HO. 

HoN. CAJon A. THOMPSO:<r, Secretar:y of Stale, Columbus, Ohio. 

DEAR SIR:- You have submitted to this department for opinion thereon the 
inquiry of H. C Bickle, of Chardon, Ohio, as to the definition of the word 
''dealer" as used in the Automobile Law. The particular question presented by 
:!\fr. Bickle's letter is, whether a person who sells automobileS as the agent of one 
or more manufacturing companies is a dealer as therein defined. 

The Automobile Law does not specifically define the term "dealer," but pro
vides simply that manuiactmers or dealers must procure certain kinds of cer
·tificates. The primary meaning of the term in question is, 

"one who deals; one who has to do or has concern with others; 
specitically, a trader; one whose busine<s is to buy and sell, as a 
mert:hant, shopkeeper, or broker; as a dealer in general merchandise, 
or in stocks.'' (Standard Dictionary.) 

This· primary meaning is broad enough, in my opinion, to include a person 
who sells automobiles as the agent for another. The purpose of the law- being 
the identification of motor vehicles, it is clear that preference should be· given to 
·that com;truction of any of its provisions which gives effect to apparent condi
tions as distinguished from facts unknown to the general public; that is to say, 
If a person holds himself out as a dealer in automobiles he should fie regarded 
·as such for the purposes of this act, regardless of the existence, unknown to the 
public, of a contract of agency between himself and some other party. 

Again, it has been previously held by this department that a dealer who 
maintains branch offices must obtain separate certificates for each branch office. 
'The reasoning of the former opinion is applicable to the question at hand. 

I, therefore, advise that a person who sells motor cars as the agent of an
•other is to be regarded as a dealer within the meaning of the registration act. 

Yours very truly, 
U. G. DENMAN, 

A ttoruey Ge11eral. 
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CORPORATIOX, FOR \VH.\T PCR~OSE ORG.\XIZED. 

PROFESS! OX- DEFIXED. 

AccozmtallCJ IWI a professioll. 
October 3rd, HJIO. 

Hox. C.\R:\n A. THO:\!Psox, Secretary of State, Columbus, Ohio. 

DEAR SIR:- Your communication is received in which you submit to me for· 
my official opinion thereon the inquiry of the State Board of Accountancy as 
follows: 

This board desires you to hold whether or not persons may be 
lawfully incorporated in this state for the practice of public account-
ing or auditing, and whether or not persons receiving the degree of 
Certified Public Accountant under the law providing for the State Board 
of Accouut::mcy, gg 0. L. :'122, are amenable to the provision contained 
in section 8G23 Generai Code?" 

In reply thereto I beg to advise that the Act of Aprii ao, l!JOS, providing 
for the regulation of the practice of public accounting and for the granting of 
the degree of C. P. A., upon those who pass such examination, carries no pro
vision requiring a public accountant to take such examination and secure such 
degree in order that they may engage in the practice of public accounting. There 
is no difference between a person who does take the examination and receives 
the degree as provided for in said act, and the person who does not take such 
examination, in so far as the right to do public accounting is concerned. 

The statute section SG2:3, General Code, provides that, 

"Except for carrying on professional business a corporation may 
be formed for any purpose for which natural persons lawfully may 
associate themselves." 

If the certified public accountants are of snch professional character as to. 
come within the prohibitory provision of this section, then it would seem that 
public accountants not certified, but doing the same character of work, must also· 
be prohibited thereby for the reason that the statute gives to the certified public 
al.'countant no exdusive rights or grants of authority in so far as public account
ing is concerned. \Vhile the work oi a public accountant may be more compre
hensi\·e than that of bookkeeper or the keeper of ordinary accounts, and much 
of the definition of "profession'' as quoted and approved by the Supreme Court 
of the United States in the case of L'nited States v. Laws 1G1 U. S., at page 2GG, 
is applicahle thereto, yet it is my opinion that the legislature did not intend to 
professionalize public accounting within the meaning of section SG2:3 of the Gen
eral Code for the reason, as above stated, that the act is not exclusive in its 
requirements. Any person, regardless of qualification, may attempt public account
ing without offending against the provisions of the accountancy act. Public 
accounting is, therefore, uot professionalized within the meaning of section 8G21 
General Code, anrl persons may lawfully associate themseh·es in corporate capacity 
for the practice thereof. 

Yours very truly, 
u. G. DE:-01.\X, 

AttorneJ' Gmeral. 
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ARTICLES OF IXCORPORATIOX- PURPOSE CLAUSE-U~IVERSAL 
:\IUTUAL AID ASSOCIATIO~ DISAPPROVED. 

April 9th, 1910. 

HoN. CAR21U A. THO~IPSo:<, Secretary of State, Columbus, Ohio. 

DE.\R SrR:- Enclosed find proposed articles of incorporation of the Uni
versal :Mutual Aid Association of Cincinnati, Ohio, together with letter and 
.check for ;32.00. 

You request my opinion as to whether or not the business proposed to be 
-conducted by the incorporators of this association, as disclosed by the proposed 
.clause of said articles, substantially amounts to insurance. 

ness. 

Said purpose clause is as follows: 

"The purpose for which said corporation is formed is to assist 
all its members in good standing, who may become temporarily dis
abled by sickness, or accident from any cause not their own, and to 
further sociability among its members." 

In my opinion this clause discloses a purpose to conduct an insurance busi-

"Insurance is a contract whereby one, for a consideration, under
takes to compensate another if he shall suffer loss." 

May on Insurance, section 1. 

It seems to me that all the essential elements of this comprehensive defini
tion are satisfied hy the purpose clause in question. The contract is the contract 
-of membership; the consideration is "good standing" which evidently refers to 
the payment of dnes; the compensation is the assistance to be given, and the loss, 
the temporary disability caused by sickness or accident. 

In addition to these evidences of the true purpose of the corporation, the 
title which characterizes the organization as a "mutual aid association" is sug
gestive of the b't.!siness authorized to be conducted under section 9427 et seq., 
'General Code. 

I, therefore, conclude that the business proposed to be conducted by this 
.organization substantially amounts to insurance. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

ARTICLES OF INCORPORATION -PURPOSE CLAUSE-SUGGESTIVE 
THERAPEUTICS SOCIETY. DISAPPROVED. 

July 14th, 1910. 

HoN. CAR21n A. THOMPSON, Secreta1·y of State, Columbus, Ohio. 

DEAR Srn:- I beg to acknowledge receipt of your letter of July 13th, en
closing proposed articles of incorporation of the Society of Suggestive Thera
peutics of Toledo, with letter. postal money order and proposed constitution and 
by-laws attached. · 

The writer of the letter, who is one of the incorporators of the associa
tion, refers to a change made in the purpose clause of the articles of incorpora-
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tion. The articles of incorporation actually executed and ackno\\"ledged arc the 
same as those heretofore rejected by me. In the ··constitution and by-la\\"s" sub
mitted with the articles, however, the purpose of the corporation is described 
as follows: "the study anrl development of suggestive therapeutics, and the dis
.semination of knowledge concerning the same". 

This object, being primarily eduntional, is permissible and is quite dis
tinct and quite different from that recited in the articles of incorporation actually 
-drawn up. Inasmuch, howe\·er, as the incorporators have not made this change 
<effecti,·e by executing new articles of incorporation or amending those already 
-executed, I advise that you should not file the articles in their present form, but 
should insist that the purpose clause be conformed to that in the "constitution" 
<>f the proposed society. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

BUREAU OF VITAL STATISTICS. 

State Registrar ma.v furnish vital statistics to United States Govemment and 
tretain comj>e11satiou received for same. 

July 6th, 1910. 

RoN. CAR~!! A. THO~!PSON, Secretary of State, Columbus, Ohio. 

DEAR SIR:- I am in receipt of your letter of July 1st, in which you submit 
the following· for my opinion: 

The Director of Census, Mr. E. Dana Durand, has authorized 
Dr. F. L. ·watkins, State Registrar, to make transcripts of the Ohio 
deaths for the Census Bureau of the United States. In making these 
transcripts Dr. \Vatkins has employed his own people and has ad
vanced their salaries and the work which he has done in connection 
with the same has been outside of office hours. After paying for the 
making of the transcripts, there may be a balance left on hand, which 
balance the government authorizes the State Registrar, Dr. \Vatkins, 
to retain as compensation for his services in this matter. 

By way of further explanation, you advise that you have dis
cusser! this matter with Dr. \Vilbur, who is at the head of the Vital 
Statistics Department of the Census Bureau at \\'ashington, and he 
told you that this was considered purely a personal matter between 
Dr. \\'atkins and the llureau at \Vashington, and that the compensa
tion paid to Dr. \\'atkins was not considered by the Bureau at \\'ash
ington to be paid to Dr. \Vatkins in his capacity as State Registrar 
and, by way of history surrounding the passage of this statute, you 
advise that it was not intended to preclude the state registrar of Ohio 
from accepting outside employment which does not interfere with 
his work for the state . 

• 
I beg to call your attention to an act passed May 10, 1910, and approved by 

the Governor on :\Iay 21st, 1!110, to amend section 231 of the General Code 
relating to vital statistic.s, which is as follows: 

''Sec. 231. The state registrar shall furnish an applicant therefor 



240 ANNUAL REPORT 

a certified copy of the record of a birth or death registered under pro
visions of this chapter relating to vital statistics, for which he shall 
receiYe a fee of fifty cents, from the applicant. Such copy, when 
properly certified by the state registrar to be a true copy thereof, shall 
be prima facie evidence in all courts and places of the facts therein 
stated. For a search of the files and records when no C!!rtified copy 
is made, the state registrar shall receive a fee of fifty cents from 
the applicant for each hour or fractional hour of time of search: 
Provided, that the United State> Census Bureau may obtain without 
cost to the state, transcripts of births and deaths without payment of 
the fees herein prescribed." 

You will note the above section provides for the payment of certain fees -
to the state registrar for searching the records of the Bureau of Vital Statistics 
and for making certified tran>cripts, and that section 231 of the General Code 
proYides for the payment of such fees by the state registrar into the state treas
ury. It is further provided, 

"that the United States Census Bureau may obtain without cost 
to the state, transcripts of births and deaths without payment of the 
fee> herein prescribed.'' 

It is clear from this section that the legislature intended for the United 
States Census Bureau to obtain transcripts of births and deaths from the Ohio 
Bureau without charge, but that the United States Census Bureau is to pay the 
cost incurred in obtaining the same. The United States Census Bureau would, 
therefore, be permitted to employ any person to perform this work for them 
and the principal question to be determined in answering your inquiry is whether 
or not the state registrar of Ohio would be permitted to accept the position from 
the United States Census Bureau of making transcripts of births and deaths in 
Ohio. 

In your letter you advise that Dr. \Vatkins, the State Registrar, has clone 
all of the work for the United States Census Bureau after office hours and that 
at the time of appointing Dr. \\'atkins it was not intended to preclude him from 
accepting outside employment. I am, therefore, of the opinion that, as long as 
the employment of the state registrar by the C'nited States Census Bureau to 
transcribe births and deaths for the United State>, does not interfere with his 
duties as state registrar, he may be so employed by the government' and accept 
the compensation which the government provides for such sen·ices. 

Yours very truly, 
u. G. DEN~IAN, 

Attonzey Ge11eral. 

CORPORATIOXS, FOREIGX -QC'ALIFICATIO~ FOR DOIXG BUSINESS 
IX OHIO. 

Foreign corporatiOIIS engaged in inter-state commerce mu,st compZ.y with sec
tions 178 to 182, inclusive, General Code, formerly sectio11 148d Revised Statutes 
before doi11g business i11 Ohio. 

March 28th, 1910. 

Hox. CARMI A. THO~fPSON, Secretary of State, Columbus, Ohio. 

DEAR SIR: -I beg to acknowledge receipt of your letter of March 22nd, 
in which you request my opinion as to whether a foreign corporation engaging 
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in interstate commerce, such as a railroad. pipe line or other transportation com
pany, must qualify under the provisions oi former section 1--ISd, now sections liS 
to 11<2 inclusi\·e, by procuring from the secretary oi state a certificate as therein 
provided. 

As you state, your question i-n another aspect relates to the extent of the 
effect of the exception embodied in section 188 General Code, which is a portion 
of former Section 148d Re\·ised Statutes. 

Section 1 i8 General Code pro\·ides in part that, 

"Before a foreign corporation for profit transacts business in this 
state, it shall procure from the secretary of state a certificate * * * 
X o such foreign corporation doing business in this state without such 
certificate shall maintain an action in this state upon a contract made 
by it in this state until it has procured such certificate. This section 
shall not apply to foreign banking, insurance, building and loan, or 
bond im·estment corporations." 

Sections li9 and 180 both relate to the certificate provided for in section 1 i8. 
The first of these two sections requires that the corporations affected by section 
liS shall designate agents upon whom process may be served. 

Section 180 contains a schedule of fees chargeable by the secretary of state 
for issuing such certificates. These fees, while by computation based upon the 
authorized capital stock of the corporation, are still arbitrarily fixed, and do not 
amount to percentages of such authorized capital stock. 

Section 181 General Code still relating to the same subject matter provides 
for the designation of another agent upon the death of the person as designated 
etc. 

Section 182 makes it a penal offense for any person to solicit or transact 
business for a foreign corporation subject to the provisions of the preceding 
four sections before it has complied with the provisions of such sections. 

Section 18:3 General Code provides in part that, 

''Before doing business in this state, a foreign corporation organ
ized for profit and owning or using a part or all oi its capital or 
plant in this state shall make and file with the secretary of state, in 
such form as he may prescribe, a statement under oath. ' 

Section 184 General Code provides for the payment of fees to the secretary 
of state based upon the proportion of the capital stock of the corporation repre
sented by its property and business in this state. l:nlike section 180, this section 
provides a fee based directly upon a percentage of an ascertained amount. 

Sections 18.j, 1l<u and 18i define the consequences of compliance with sec
tions 18:~ and 184. The privileges accruing to the corporation by virtue of com
pliance with section 18:{ are clearly and succinctly stated to be immunity from at
tachment proceedings upon the ground that it is a foreign corporation, and the 
right to maintain actions in this state upon contracts made by it in this state. 
The penalties are visited directly upon the corporation, and not upon its agents 
as in cases under section 182 above referred to. It will thus be seen that the 
two certificates are entirely separate and distinct, creating absolutely different sets 
of privileges and immunities, and imposing dissimilar duties upon foreign cor
porations. 

Section 188 which, I take it, is the section under which the precise question 
arises, provides that, 

16 A. G. 
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;<The preceding five sections shall not apply to foreign insurance, 
banking, savings and loan, * * * corporations, or t_o express, tel-. 
egraph, telephone, railroad, sleeping car, transportation, cir other cor
porations engaged in Ohio in inter-state commerce. '' * *" 

The exemption thus created, in terms, refers only to the second certificate 
above described, .being that prO\·ided for in sections 183 to 187 inclusive, General 
Code, and formerly described by section 148, R. S. 0'1 examination of the former 
sections I find that the codified statutes are substantially identical in terms with 
them, and that by no inference under either set of sections could it be held that 
foreign companies doing inter-state commerce business would be exempt from 
compliance with that provision of the law which requires the issuance of a cer
tificate designating a person upon whom service of process may be served. In 
other words, such inter-state commerce companies must comply with Section 148d 
R. S., section 178 General Code. 

Yours very truly, 
U. G. DEX~!AX, 

Attor11ey Gel!eral. 

PRIMARY ELECTrO::\ LAWS -l\1A::\XER A::\D TIME OF FILl::\G PETI
TIO::\- WITHDRAWIXG·l'\AME AS A CANDIDATE-EFFECT 

OF, FULLY DISCUSSED. 
May 6th, 1910. 

'Hox. CAR~!! A. THO~!PSOX, Secretary of State, Columbus, Ohio. 

DEAR SrR:- I am in receipt of your letter of May 3rd, in which you sub
mit the following for my opinion: 

A candidate for committeeman more than twenty days before 
May 17th filed with the board of elections his nomination papers, 
which were in regular form and in conformity to law. Shortly after 
the twenty day period had expired, the candidate filed with the board of 
elections a declination in writing in which he asked the board to with
draw his name as a candidate for committeeman. The board imme
diately passed a resolution accepting the declination and the same was 
immediately e.nte.re.d uoon the minutes of the board. \ilhthin two 
days thereafter the candidate filed with the board an application in 
writing in which he sought to withdraw his declination and asked that 
the board print his name upon the official ballot. Query: Is the 
action of the board of elections, in accepting the declination, final? 
Or may they reconsider such action and entertain the application for 
re-instatement and order the name of the candidate printed upon the 
official ballot to be voted on May 17th? 

The first proposition which your inquiry presents is, may a candidate withdraw 
his name as a candidate after nomination papers have been regularly filed with the 
board of elections? 

Section 4976 of the General Code is, in part, as follows: 

"Separate tickets shall be provided for each political party 
entitled to participate in such primary. Such tickets shall contain 
the names of all persons whose names have been duly presented a11d 



ATTORXEY GEXER.\L. 

not -u:itlzdrau.m, arranged under. the designation of the office in alpha
betical order, according to surnames, and bear the official signa
tures of the members of the board of deputy state supl!rvisors. >:, '''" 
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From the use of the worcl ''withdrawn," in the above quoted portion of 
section ·1!J7G, it is clear that the legislature intended that after nomination papers 
have been filed the names may be withdrawn. In this connection I call your 
.attention to section 4!)74 of the General Code. which is, in part, as follows: 

" ,., .:< If the board of deputy state supervisors find that such candi-
date is not an elector of the district in which he seeks to become a 
candidate, or that his nomination papers do not contain the requisite 
number of names signed by electors of such party, the board shall 
·withdraw his name and it shall not be printed upon the ballot. * *" 

You will note that this section also provides a manner for withdrawing 
11ames and it may be contended that "withdrawn," as used in section 4976, is 
limited to the withdrawals referred to in section 4974 and that the power of 
withdrawing names is only given to the board of elections. However, I am of the 
opinion that such is not the case but that the legislature, by the use of the 
word "withdrawn" in section 4976, contemplated a candidate, at his own instance, 
withdrawing his nomination papers. The seeking of the position of committee
man is not compulsory and if a candidate would not be permitted to withdraw 
his name as a candidate, it would in effect force him to be a candidate against 
his will. Merely because an elector has filed nomination papers would not after
wards preclude him from exercising his right as to whether or not he will be a 
candidate. 

I am strengthened in the opinion that one may, at his own instance, with
draw his name as il candidate, by section 1973 of the General Code, which re
-quires each candidate to file with his nomination papers a declaration that he 
will qualify as such officer if nominated and elected. I do not believe it was 
the intention of the legislature to require a candidate to signify his intention to 
qualify if elected and then not permit him to withdraw his name if he decides 
he does not desire to be a candidate. l am, therefore, of the opinion that an 
elector who has filed nomination papers may withdraw his name as a candidate. 

After a candidate has withdrawn his name and his withdrawal accepted 
by the board, it would be impossible for him to again be in a position to be 
placed upon the official ballot except in the manner provided in t'he first instance, 
i. e., by nomination papers, and I am of the opinion that the board, after accept
ing the declination of a candidate, is without authority to reconsider an appli
cation for re-instatement or order the name of such candidate printed upon the 
official ballot. 

I do not think it necessary for me to render an opinion upon the other 
two inquiries in your letter relative to the manner of re-instatement of such 
candidate by the board of elections, since my answer to your first inquiry is to 
the effect that the board is without authority to re-instate such candidate or order 
his name printed upon the official ballot. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 
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ARTICLES OF IXCORPORATIOX- PURPOSE CLAUSE- CLEVELA '\;D 
HUXGARIAX AID SOCIETIES' DEATH BEXEFIT FEDERATIOX. 
APPROVED. 

January 4th, 1910. 

HoN. CAR~il A. Tuo;rpsox, Secreta/'}' oj State, Columbus, Olzio. 

DEAR SIR:- l beg to acknowledge receipt of your letter of December 30th, 
enclosing proposed articles of oncorporation of the Cleveland Hungarian Aicf 
Societies' Death Benefit Federation, and requesting my opinion as to the fee 
chargeable for these articles. 

The corporation is not for prbfit. The purpose for which it is formed is 
"aiding the families of its members in the en~nt of death." It is further pro
vided in the articles that "its proceedings a11d bnsiness shall be conducted agree
able to its constitntions and by laws, and such amendments and alterations as it 
may from time to time adopt for its go\·er.1ment." The association has nO> 
capital stock. 

These articles of incorporation indicate that the federation mentioned therein 
is in one of two possible classes mentioned in section liG of the General Code. 
vtz: 

1. "A mutual life insurance corporation having i10 capital stock.'' 
2. "A corporation not organized for profit and not mutual in its 

character." 

In my opinion the business which this company proposes to do substantially 
amounts to insurance and it must not only pay a fee of twenty-five (825.00) 
dollars for filing its articles, but it must become snbject in every respect to the 
insurance laws of the state and particularly to sections 9-127 et seq. of the General 
Code. See section 665 of the General Code. 

The articles in question are regular in form and may be filed upon the 
payment of the proper fee. 

Yours very truly, 
U. G. DEX~L\X, 

Attorney Ge11eral. 

ARTICLES OF IXCORPORATIO:.J- PVRPOSE CLAUSE- WESTER:.J 
RESERVE SECURlTJES COMPAXY- DISAPPROVED. 

January 6th, Hill. 

HoN. CAR?.!I A. Tno:~tPSON, Secretary of State. Columbus, Olzio. 

DEAR SIR: -I beg to acknowledge receipt of your letter of January 3rd, 
submitting for my opinion as to the legality of the purpose clause thereof the 
proposed articles of incorporation of the \\'estern Resen·e Securities Company, 
which said clause is as follows: 

"Said corporation is formed for the purpose of taking charge of, 
caring for and managing real e"tate for owners, negotiating loans, ac
quiring, owning, holding and di5posing of stocks, bonds, notes, bills of 
exchange, mortgages, leases, leasehold interests, or other securities 
either as owner, agent or broker, and to promote, finance, develop or 
otherwise further the lawful enterprises of others, and to do any and' 
all other incidental acts and things." 
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The power to ·'acquire, own, h0ld and dispo>e of stocks, bonrls, notes, bills 
~f exchange, martgages, •) >:< >:< or other securities, either as owner, agent or 
broker, and to promote. finance, de\·elop, or otherwise further the lawful enter
prises of others", is not only separate and distinct from the power "to take 
charge of, care for and manage real estate for owners", anrl thus objectionable 
under the rule laid down in State ex rei vs. Taylor, .. :,:) 0. S. Iii, but the power 
as above referred to is one which may not lawfully be conferred upon any cor
-poration in Ohio. The power of an Ohio corporation to hold stocks and se-
-curities of other corporations as OU'IICY is limited to the acquisition of stocks of 
kindred but not competing corporations. Cnder the powers attempted to be 
conferred upon this corporation it could commit acts directly \'iolatin of the 
established public policy of this state and of statute law relating to trusts and 
~ombinations. For a more complete discussion of the principles im·olved I beg 
to refer you to my opinion of December :!1st, l!llO, respecting the admission 
oof the l!. S. Im·estment Securities Company to do business in Ohio. 

Yours very truly, 
v. G. DEN~IAN, 

Attomey Ge11era/. 

ARTICLES OF I~ CORPORA TIOX- PCRPOSE CLAUSE- TOLEDO 
FIRE 1:\SURA:\CE ASSOCIA TIO:\- DISAPPROVED. 

December 29th, 1910. 

HoN. CAR~II A. THOMPSOX, Secretary of State, Columbus, Ohio. 

DEAR Sm:- I beg to acknowlecige receipt of your letter of December 27th, 
enclosing proposed articles of incorporation of The Toledo Fire Insurance As
sociation of Toledo, Ohio, for my endorsement thereon as provided by law. 

I am unable to approve and to endorse these articles of incorporation for 
the reason that a typographical error has evidently been made in drafting the 
purpose clause thereof. The company is evidently to he organized under the 
<ehapter providing for the organization of mutual protective associations for in
surance upon property. 

Section 9594 of the General Code, being one of the sections of that chapter, 
-provides that the certificate to be made and subscribed by the incorporators or 
<tssoc1ates shall state among other things, 

''the object of the association, which shall only be one or more 
of the objects set forth in the preceding section, and to enforce any 
contract by them entered into whereby the parties thereto agree to 
be assessed specifically for incidental purposes and for the payment 
of losses which occur to its members. The kind of property proposed 
to be insured, and the casualties specified in such preceding section 
proposed to be insured, also must be specified in such certificate." 

The propose"d articles of incorporation have been drawn apparently with a 
view to incorporating the exact language of the section so far as the same may 
be necessary. The draftsman, ho,vever, has, doubtless by inadvertence, left 
'OUt the words "to enforce any contract", which omission not only makes non
sense of the proposed articles of incorporation but also deprives the articles of 
a vital element required by the statute. 

E\·en if this manifest typographical error were corrected, ho-.cver, I should 
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have some hesitancy about approving the articles as drawn. The kinds of prop
erty proposed to be insured which are required by the above statute to "'be 
specified" are described in the proposed articles of incorporation as '·real and 
personal property." I do not believe that designation of the kinds of property 
proposed to be insured as "real and personal" is specific; it is not such a "specifica
tion" as is required by the statute. 

In my opinion it is necessary that the certificate filed by the incorporators 
of a mutual protective association, such as that soughl: to be formed under the 
name of the Toledo Fire Insurance Association, must state the kinds of real 
property and the kinds of personal property, su.:h as residences, office buildings,. 
household goods; merchandise, etc., proposed to be insured. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

FOREIGN CORPORA TIO;\fS- AD~IISSIO;\fS TO OHIO- LEGALITY OF 
BUSINESS. 

Foreign corporation authorized to e.wrcise all the rights aud privileges of 
ow11erslzip of sloe!~ and other corporations, may not be admitted to do business 
1n Ohio. 

In re application of the United States [m!estmwt a11d Securities Companies. 

December 21st, 1910. 

l-IoN. CARMI A. THOMPSON, Secretary of State, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of December 17th,. 
enclosing a copy of the certified copy of the articles of incorporation of the 
U. S. Investment & Securities Company, a corporation organized under the laws 
of South Dakota. and seeking admission to do b~1siness in this state under the 
provisions of sections 178 and 183 of the General Code, formerly sections 148d" 
and 148c respectively Revised Statutes. 

The application is referred to me for opinion as to whether the business or 
objects of the corporation as set out are such as may be lawfully carried on by 
a corporation org:mized under the laws of this state. 

Section 178 of the General Corle, formerly a part of Section 148d Revised' 
Statutes, provides in part that, 

"Before a foreign corporation for profit' transacts business in 
this state, it shall procure from the secretary of state a certificate 
that it has complied with the requirements of law to authorize it to 
do business in this state, and that the business o{ such corporation 
to be transacted in this stat'", is such as may be lawfully carried on 
by a corporation, organized under the laws of this state for such or 
similar business, or if more than one kind of business, by two or 
m0re corporations so incorporated for such kinds of business ex
clus.ively." 

The articles of incorporation of the U. S. Investm~nt & Securities Company 
recite that, 

"The purpose for which this corporation is formed is to have 
the power to hold for investment or otherwise to use, to purchase, 
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or otherwise acquire, to sell, assig-a, transfer, mortgage, pkdge, or 
otherwise dispose of. shares c,f the capital stock, bonds, dc1Ientures, 
or other e\·idences of indebtedne>s created by any other corporation 
or corporations, wherever located. and while the owner thereof, to 
exercise all the rights and privileges oi ownership, including the right 
to vote thereon. 

"To pay for such stock, bonds, debentures, or other obligations 
of other corporations acquired by this company in cash, stock or 
bonds of this company or othewise. 

"To aid in any manner any corporation or corporations who~e 
stock, bonds, or other obligations are held by this company and to 
do any other acts or things for the presen·ation, protection, im
provement or enhancement of the ,·alue of any such stock, bonds or 
other obligations. 

''To acquire the property. rights, franchises and assets of every 
kind and the liabilities of any person, firm. association, or corpora
tion, either wholly or partly, and to pay for the same in cash, stock 
or bonds of the company or otherwise. 

"To enter into, make, perform and carry out contracts of every 
sort and kind, with any person, firm, association, corporation, private, 
public, or municipal, and with the Government of the United States, 
or any state, territory or colony thereof, or any foreign government. 

"To purchase, lease or otherwise acquire any and all rights, 
privileges, permits, or franchises suitable or convenient in the judg
ment of the directors for any of the purposes of its business. 

"To issue warrants. bonds, debentures, and other negotiable or 
transferable instruments, and secured by mortgage or otherwise for 
such amounts as shall from time to time seem advisable. 

"To, in general. but in connection with the foregoing, carry on 
any other business and exercise all the powers conferred by the laws 
of South Dakota upon corporation>, it bei1'g hereby expressly pro
vided that the foregoing enumeration of specific powers shall not be 
held to limit or restrict in any manner the general powers of the com
pany." 
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The exact extent of the powers of the co:npany under this very broad and 
general recital is immateriaL It is at least apparent that the corporation is 
authorized by the laws of South Dakot~ to acquire in its own right shares of the 
capital stock or other ~ecurities and e\·idences of indebtedness of other corpora
tions of all kinds. The power ''to exercise all the rights and privileges of owner
ship, including the right to vote" on the stock owned by it, is expressly conferred 
upon the company. It follows, 'IS a matter of conrse, that this power makes it 
practically possible for this cor]Joration to manage and conduct the business of 
other corporations. 

The powers above alluded to can not he conferred upon an Ohio corporation, 
or upon more than one Ohio corporation. I beg to refer you in this connection 
to t11e opinion of l-Ion. J. :\I. Sheets, Attorney General, rendered :\Iarch 10, l!lOO, 
to l-Ion. Charles Kinney, then Secretary of State, in the matter of the application 
of the American Clay :\fanufacturing Company, a foreign corporation, for a 
certificate entitling it to do business in Ohio. A clause similar to the clauses 
allove quoted from the articles of incorporation of the U. S. Im·estment & Securi
ties Company was under consideration in that opinion, and the conclusion which 
I have above expre•sed was reached hy the attorney general, who ci~pd in support 
of the same the following authorities: 
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Bank vs. Bank, 36 0. S. 354, 
Railway Company vs. Iron Company, 46 0. S. 44, 
People vs. Trust Company, BO Ill. 2()8, 
State ex rei vs. Standard Oil Co., 4D 0. S. 187. 

The objects of the incorporation of the U. S. Investment & Securities Com
pany are all contrary to the settled public policy of the State of Ohio. I, there
fore, advise you that you may not Ia w fully issue a certificate authorizing the 
U. S. Investment & Securities Company to do business in the State of Ohio. 

Yours very truly, 
u. G. DEXli!AX, 

A ftoYI!ey Ge11eral. 

ARTICLES OF IXCORPORATIOX- PURPOSE CLAUSE. 

Articles of i11corj>oratio1i of The W orth-M cK. Cc111j>any- disaf>f>roz•ed. 

December 19th, 1910. 

HoN. CAR~fl A. THOMPSO~, Secretary of State. Colu111bus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of December 16th, 
enclosing proposed articles of incorporation of the \¥ orth-McK. Company as 
re-drafted by the incorporators thereof. You request my opinion as to the 
legality of the purpose clause thereof, which is as follows: 

'·Said corporation is formed for the purpose of obtaining for 
its 'subscribers', in consideration of a yearly fee to be paid by them 
to this company, certain supplies and sen·ices at less than the usual 
rates or charges therefor, as follo,,·s, to-wit: 

"This company will procure from certain merchants, hospitals, 
professional men and others contracts "with and for the exclusive use 
and benefit of said subscribers et al.' whereby, in consideration of a 
percentage of the annual receipts of said company and other benefits 
that will probably accrue to them by reason of increased patronage, 
they will agree to furnish to said subscribers et a! such supplies, 
services, etc., at less than the usual and customary rates and charges 
therefor. 

'"The business of this company will be solely to obtain said 
"st•.bscribers' and to procure the making of the above-mentioned con
tracts, and all other transactions will be directly between said sub
scribers and said merchants and others." 

In my judgment this purpose clause is still too indefinite to be filed. The 
method of doing business is stated with some degree of certainty, but the exact 
kind of business to be clone is still subject to conjecture. C"ntil the articles of 
incorporation are amended in such fashion as to indicate the kind of "supplies 
and services·• in which the company proposes to deal, there can even be no ques
tion as to the legality of the articles; they are simply too indefinite to be con
sidered. 

I suggest, however, that if the incorporators contemplate the doing of a 
business which shall, under the style of '"obtaining services," amount to a pro-
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fessional business, such a purpose can not, of course, be incorporated in the 
articles. 

Yours very truly, 
u. G. DE:OL\X, 

Attonzey General. 

ARTICLES OF IXCORPORATIOX- PL'RPOSE CLAL'SE. 

Articles of illcorf>oratioll of Tlze American Timber a11d Coal Comf>ally
disaf>pro·ved. 

December l~th, 1910. 

Hox. CAR~Il A. THOMPsox, Secretary of State, Culumbus, Olzio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of December lOth, 
submitting for my opinion as to the legality of the purpose clause thereof, the 
proposed articles of incorporation of The American Timber & Coal Company. 
The purpose clause in question is as follows: 

"Said corporation is formed for the purpose of owning, hold
ing, buying, selling, leasing, developing, and operating; encumber by 
mortgage or deed of trust, or otherwise deal in, utilize or dispose of 
real, personal, and mixed property; and the rights and interests in 
any such property, carrying timber, coal, oil, gas, or other mineral 
and natural products, water pri1•ileges, powers and rights and in
terests therein, to mortgage, lease, sell, or otherwise deal with or dis
pose of the same, and generally to carry on the business of land and 
land improvement company; to build tram-ways and railroads into the 
company's property for their use; to aid and assist by way of bonus, 
advances of money or otherwise, with or without security, coal, tim
ber, oil, gas, and other operating companies, on any land belonging 
to, or solei by the herein mentioned American Timber and Coal Com
pany, and generally to promote investment in and settlement of said 
lands, and to do any and all such things incidental and auxiliary 
thereto." 

It is impossible for me to ascertain from this state what the real purpose 
of the company is. It appears, however, that numerous unrelated purposes, 
some of which are clearly illegal, are included in the clause. It appears also 
that if the company has any principal purpose it is that of dealing in real 
estate. If this is the case the articles of incorporation should show on its 
face that the life of the company is limited to twenty-fi1·e years (Section 
8(l4g of the General Code.) 

For the foregoing reasons I advise that you do not file or record the 
articles of the above named company in their present form. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 
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ARTICLES OF _IXCORPORATIO~ -PCRPOSE CLACSE-EASTERX 
OHIO COXSTRCCTIOX C0:\1PAXY- DIS.-\PPRO\'ED. 

December :23rd, 1910. 

Hox. CAR~u A. THo~rrsox, Sccretars of State, Colulllbus, Ohio. 

DEAR Sm:- I beg to acknowledge receipt of your letter of December 20~ 
requesting my opinion as to the validity of the purpose clause of the proposed 
articles of incorporation of the Eastern Ohio Construction Company, which said 
_clause is as follows: 

'"Said corporation is formed for the purpose of carrying on the 
general work of a construction company, such as grading, laying track, 
ballasting, building bridges, and doing any and all work necessary in 
making and preparing road beds for steam, electric and other rail
roads, and for constructing and fully equipping railroads for the use 
of either steam, electricity or other motive power, and all contract 
work relating thereto; also construction and contract work of every 
kind for cities and towns; also the construction and erection of build
ings, and to own, operate all buildings, machinery and all other equip
meats, including real estate, necessary for conducting a general con
tracting business, and to construct, build, buy, sell, own, operate and 
maintain electric light and power plants and transmission lines, and 
to buy and sell electricity for light, heat and motor purposes, and to 
build, buy, sell, own and operate and maintain railroads operated by 
steam, electricity or other motor power; and to acquire by purchase 
or otherwise and to hold, sell, lease, mortgage· or otherwise dispose 
of all real and personal property, including machinery, materials and 
goods, rights, grants, privileges, franchises, capital stock and securities 
of other corporations, and in general, doing construction and con
tract work of every kind; and doing all things necessary or con
Yenient in the transaction of any and all of said business." 

The corporation appears to be formed for the principal purpose of doing 
construction work. This purpose is lawful and includes many of the things· 
specifically set forth as descriptive of the kind of construction work in which 
the company intends to engage. \Vhile, therefore, much of this lengthy purpose 
ciause is, strictly speaking, superfluous, it is not for that reason improper. 

The following provisions of the clause, however, are improper: 

1. The recital that the company is formed to "buy, sell, operate, maintain"· 
electric light and power plants and transmission lines. The company may law
fully construct and build such lines but may not lawfully engage in the business 
of operating them or buying and selling them. 

:Z. All the latter part of the purpose clause as provided, beginning with the 
phrase: "To buy and sell electricity, for light. heat and motor purposes", ancf 
extending to the. end of the clause as drafted. A construction company may 
not buy and sell electricity commercially except insofar as such an enterprise
may be incirlental to its principal business, nor may such a company operate a 
railroad. Xo corporation may be authorized "to acquire * * * and to hold,. 
sell, lease, mortgage or otherwise dispose of all real and personal property" m
cluding 1

" * * capital stock and securities of other corporations." 
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Cntil the two clauses above specifically referred to are stricken out of the 
articles of incorporation, they may not, in my opinion, ue lawfully filed by you. 

Yours very tr-uly, 
L. G. DEX~L\X, 

AttonzcJ' Gcl!eral. 

ARTICLES OF JXCORPORATIOX- PCRPOSE CLACSE. 

Stock brokerage company may nut be authori::ed to act as trustee of deeds 
of trust. 

Articles of incorporation of the Public Service Securities Company dis
approved. 

September l.)th, 1910. 

HoN. CARll!! A. THOMPSON, Secretary of State, Columbus, Ohio. 

DEAR Sms- I beg to acknowledge receipt of your letter of September lOth,. 
submitting for my opinion thereon the proposed articles of incorporation of 
the Public Service Securities Company, and direct my attention particularly to· 
the purpose clause of said corporation, which is as follows: 

"Said corporation is formed for the purpose of buying, selling, 
owning, dealing and trading in stocks, bonds and other obligations 
(and of acting as agent or broger for the above purposes) of electric, 
gas, heat, water, traction and all companies engaged in supplymg 
public utilities and public utility companies; for the purpose of acting 
as registrar and transfer agent of the stocks, bonds or other securities 
of such companies; for tlze purpose of acting as trustee of the deeds 
of trust and mortgages and custodian of the sinking funds for tlze re
demption of the bonds and other obligations of such comf>allies, and 
for the purpose of doing all things incident to the underwriting, 
financing, purchase and sale of securities of public scr·vicc companies." 

The italicized portion of the above clause should be stricken out. The power 
to act as trustee, etc., is treated in our statutes as a banking power. See sections 
9TTG et seq. General Code. At any rate, the power to act as trustee under deeds 
of trust and mortgages is separate and distinct from that of carrying on a stock 
brokerage business, and the articles are, therefore, subject to the objection that 
they attempt to confer two separate powers upon a corporation capable of being 
formed for but one purpose, (State ex rei vs. Taylor, !):} 0. S. ()7), if not to the 
further objection that they attempt to con fer banking power. 

The power of acting as registrar and transfer agent of stocks and bonds 
may, in my opinion, lawfully be coupled with that of acting as agent and broker 
in buying and selling bonds, although it might be considered unnecessary to 
make specific recital of the former power. 

The concluding phrase of the clause beginning with the words "ancl for the 
purpose of doing all things incident" would be proper if the word ''linancing 
were omitted therefrom. 

Yours very truly, 
e. G. DEx~r.\x, 

Attonzcy General. 
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ARTICLES OF IXCORPORATIO:\ -PL'RPOSE CLAUSE. 

Articles of incorporation of the Secret Service Bureaus Compall)' disap
pro·ved. 

September 15th, 1910. 

RoN. CAR!I!I A. THO)IPSOX, Secretary of Stale, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of August 31st, 
submitting for my opinion thereon the proposed articles of incorporation of 
the Secret Service Bureaus Company, and directing my attention particularly 
.to the purpose clause thereof, which is as follows: 

"Said corporation is formed for the purpose of establishing and 
conducting general detective bureau and agency; of carrying on every 
kind of business usu~lly transacted in connection therewith or incident 
thereto; of mauaging, superinteuding and operating as agent or 
other-&ise the business of any corporatiou, firm or co-partnership 
engaged in confideutial work, investigation, secret service or any 
other matter of a personal or general character; and to act as 
principal, agents, contractors, trustees or otherwise in obtaining, 
acquiriug, delivering, notifying, aiding or protecting, and of funzish
ing in any lawful manner reports, information, facts, evideuce, cir
cumstances of, relatiug to, beuefitiug by, or affectiug the business, 
.capital, solvency, iusolveucy, credit, respousibility, risk, accident, 
safety, security, couditiou, staudiug or relationship of, any or all 
.iudividuals, firms, associatious aud corporations engaged in or cou
_nected with any matter of a personal or general character of any 
kind whatever; and of auy business, occupation, industry or em
ployment, as may be planned or required which this corporation may 
think calculated directly or iudirectly to effectuate said purpose; of 
undertakiug, entering into, couducting and carryiug out contracts 
of all kinds, pertaiuilzg to said busiuess; of buying, owning, holdiug, 
selling, leasing and conveyiug or otherwise, real or personal prop
e;·ty incident to or necessary in carr)•ing out the full purpose of 
said corporatiou." 

The italicized portion of the above quoted purpose clause should be omitted, 
-as the same attempts to confer power which may not lawfully be conferred 
upon the corporation. The phrases included in the portion of the clause thus 
referred to attempt to give the corporation power to manage the business of 
any other firm or partnership- a power which may not be conferred upon 
any corporation; and the business thus to be managed is among other things 
·"any other matter of a personal or general character," obviously a description 
too general to be permitted. 

The power to obtain information affecting the insolvency, responsibility, 
·etc., of individuals and firms should not be conferred as a separate power. 
In all probability this recital does not enlarge that which confers the power to 
·"conduct a general detective bureau and agency" but if it does so enlarge it it 
attempts to confer a separate power which, under the decision in State ex rei 
·vs. Taylor, 55 0. S. 6i, may not be permitted. 

The power to carry on "'any business * * * which this e0rporation may 
·think calculated * * * to effectuate said purpose" can not, of course, be con
ferred upon the corporation. A corporation may not itself be the judge of 

·the extent of its corporate powers. 
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The power to enter into contracts and that to acquire and dispose of prop
<'rty are both incidental powers which exist without specific recital and should 
be omitted from the purpose clause of the articles of incorporation. 

For the foregoing reasons I advise you not to tile the articles of incor
poration until they are so altered as to ob,·iate the above criticisms. 

Yours very truly, 
L'. G. DEX~1AX, 

Attomey Gel!cral. 

ARTICLES OF IXCORPORATIOX- Pt:RPOSE CLAL'SE. 

Articles of incorporatioll of the .l!iddle States Oil Company disapproved. 

October 3rd, 1910. 

Ho:-~. CAR~n A. THo~rPsox, SecretarJ of State, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of September 
27th, submitting the proposed articles of incorporation of the Middle States 
Oil Company, and requesting my opinion as to the ,·alidity of the purpose clause 
thereof, which is as follows: 

"Said corporation is formed for the purpose of buying, sell
ing and dealing in oils, grease, paints and kindred products; of 
manufacturing grease, paints, and petroleum products of every kind 
and description; of holding and acquiring leasehold and other in
terests in real estate for drilling and operating oil and gas wells; 
of doing a general refining business and the doing of all things neces
sary and incident thereto." 

The following independent purposes are disclosed by the above quoted 
clause: 

1. Manufacturing petroleum products. 
2. Conducting a mercantile business m petroleum products. 
3. Producing crude petroleum. 
4. Doing a general refining business. 

Incorporators must elect among these various purposes. I suggest that 
the broadest power which may lawfully be conferred upon the company is that 
of refining and manufacturing petroleum products. This power will, by impli
cation, confer the power to sell the manufactured product and to acquire the 
crude material. 

In their present form, however, the articles should not be filed by you. 
Yours very truly, 

U. G. DEN~fAX, 
Attomey General. 
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POLICE JUDGE-AS CAKDIDATE FOR OFFICE OF PROSECUTING 
ATTORNEY. 

Votes cast at primary election for police judge as candidate for nominatio11 
for office of prosecutiug attonzey valid; votes cast at general election for suc/1 
htdge for office of prosccuti11g attomey void. 

September 27th, 1910. 

Ho:-~. CAR~fl A. THOMPSON, Secretary of State, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt ·of your letter of September 
22nd, submitting for my opinion thereon a letter addressed to you by Hon. R. 
K. Carlin, judge of the police court of the city of Findlay. The questions submit

. ted by Judge Carlin are as follows: 

At the primary elections held last may the judge was nominated 
on the Republican ticket for the office of prosecuting attorney. No 
nomination certificate having been issued to him under the primary 
law the following questions arise under section 4826 of the General 
Code: 

1. vVas he legally nominated at the primary election for the 
office of prosecuting attorney? 

2. May he resign as police judge at some time prior to the 
general election in November, 1910, and be eligible to be voted for 
thereat for the office of prosecuting attorney? 

3. \Viii any votes for him for prosecuting attorney be null and 
void regardless of any action that may be taken by him? 

·section 4826 of the General Code provides in part as follows: 

"All general elections for ·governor * * * jt1dge of the 
supreme court * * * judge of the circuit court, judge of the 
commo_n pleas court * * * judge of the probate court * * * 
and prosecuting attorney shall be held on the first Tuesday after 
the first Monday in November in the even numbered years. All votes 
for any judge for an elective office, except a judicial office, under 
authority of this state, given by * * * the people, shall be void." 

The last provision of the section is a substantial paraphrase of the last 
·clause of Article 4, Section 14 of the Constitution of Ohio, which is as follows: 

"The judges of the supreme court and of the court of com
mon pleas * * * shall receive no fees or perquisites, nor hold 
any other office of profit or trust: * * * All votes for either of 
them, for any elective office, except a judicial office, under the au
thority of this state, given by the general assembly, or the people, 
shall be void." 

In view of the fact that section 4826 does not itself refer to the election 
·of police judges, and of the fact that the said section is apparently intended as 
a re-declaration of the provision of the constitution, it might with reason be con
tended that said section does not apply to police judges, and that votes cast 
for a police judge for an office other than a judicial office at a general election 
or at a primary election are valid and must be counted. 

However, I am inclined to the view that the sentence in question should 
be given its primary meaning, and should be held to apply to police judges. 
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At the most, howe\·er, the section relates tc> general elections, and does 
not in any way effect the ,·alidity of \'otes cast at a primary dection. I am 
dearly of the opinion, therefore, that the nomination of Judge Carlin at the 
primary election was valid, and that, under the primary law, it is the duty of 
the deputy state supervisors of elections to place his name 011 the official ballot, 
.as the candidate of the Republican party for the office of prosecuting attorney 
at the coming general election. If the judge continues to hold his judicial posi
tion until the date of the election, votes cast for him for prosecuting attorney 
will be void and any subsequent action which he may take will not purge his 
election of its im·alidity. in case he is successful at the polls. Should he, however, 
resign his office as police judge prior to the elate of the general. ekction, then 
votes cast for him thereat must be counted and must be regarded as valid. 

Yours very truly, 
u. G. DEX~IAX, 

Attome:y General. 

ARTICLES OF IXCORPORATIOX -PURPOSE CLAUSE-PRO
FESSIOXAL BGSIXESS. 

Articles of incorporatiou of the Society of Suggestive Therapeutics of 
Toledo disapproved. 

June 22nd, 1910. 

HoK. CARMI A. Tno:~rPSON, Secretar:y of State, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of recent date, 
enclosing proposed articles of incorporation of The Society of Suggesti\·e Thera
peutics of Toledo, with letter and express money order attached. You desire 
my opinion as to the legality o.f the purpose clause which is as follows: 

"Said corporation is formed for the purpose of the develop
ment of mental forces and healing according to the law governing 
Suggestive· Therapeutics." 

In my opinion the powers sought to be acquired by this clause may not be 
conferred upon a corporation. While the corporation is not for profit it is, never
theless, subject to the limitation of section 8:2:21 General Code, which provides that, 

"Except for carrying on professional business a corporation may 
be formed for any purpose for which natural persons lawfully may 
associate themselves." 

\Vithin the meaning of this section the objects of the assoctatwn in question 
constitute "the carrying on of business" and the business thus to be carried on is 
dearly "professional." Yours very truly, 

u. G. DENMAN, 
Attomey General. 

ARTICLES OF lXCORPORATIOX -THE Dm.UXIOX TDIBER CO::\f
PAXY- PURPOSE CLAUSE- DIS. \PPROVED. 

June 2nd, 1910. 

Hox. CAR:\II A. Tno~IPSOX, Secretary of State, Columbus, Ohio. 

DEAR SIR:- I heg to acknowledge receipt of your letter of June 1st, enclos
ing the proposed articles of incorporation of "The Dominion Timber Company" 
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with check and letter attached thereto. You request my opinion as to the legality 
of the purpose clause of said articles. 

The length of the clause is so great that I deem it impracticable to set it 
forth in its entirety. 

The first phrase thereof discloses that the primary object of the incorpo
rators is to carry on four different kinds of business, viz.: 

1. Dealing in timber, 
2. Dealing in minerals, 
3. Dealing in timber lands, 
4. Dealing in mineral lands. 

Upon familiar principles the incorporators must elect one of these four 
objects; the joinder of all or any two of them is not permissible under section 
8623 General Code (State ex rei v. Taylor, 50 0. S. 6i). 

By a careful reading of the purpose clause and consideration of the name 
of the proposed company, I have formed the impression that the timber or lumber 
business was to be the real principal business of the company. Assuming this to 
be true, a further criticism of the purpose clause must be made, viz.: It attempts 
to authorize the business of cutting, sawing and transporting lumber, and also 
the manufacture of all products capable of being manufactured from wood as a 
raw material. Here again we have two distinct purposes and another election 
must be made. The company must either do a logging and saw-mill business or 
manufacturing business; it may not be authorized to do both. 

The foregoing does not constitute the only objection to the phrase seeking 
to confer the power to deal in wood products. The language employed in the 
articles is very indefinite and on this ground alone it is subject to condetnnation 
(See Annual Report Attorney General 1!)08, page 54). 

The power to acquire water power and water privileges, timber lands, mill 
sites, railroad switches, etc., as stated in the articles might be construed to be an 
independent one, and this portion of the clause should be stricken out. In this 
connection it may be said that the power to acquire such real estate and incor
poreal rights as may be necessarily or properly incidental to the principal busi
ness of any corporation exists without specific recital. 

Tn the latter portion of the purpose clause the incorporators have sought to 
acquire power to hold any lands or premises which the company may deem proper 
or necessary to hold, and that of developing mineral lands, building, telegraph 
and telephone lines, etc. The criticism directed against the last portion of the 
clause applies as well to this one. 

A corporation may not in this state be authorized to acquire and deal in 
the stock of "any other incorporated company or companies that may be or are 
engaged in like or similar business." Every corporation has the power, under 
section 8683 General Code, to ·'purchase or otherwise acquire and hold shares 
of stock in other kindred but not colllpctiug private corporations, domestic or 
foreign.'' But this is the full extent of the power which may be conferred ex
pressly, or by implication, upon any private corporation. The statute itself is in 
derogation of the common law rule against monopolies and combinations, and it 
should be strictly construed. Indeed there' are many reasons why the phrase 
above quoted should be stricken from the articles. 

The phrase "for the purpose of doing any and all things useful and neces
sary in the conduct of said business, or that may be any way incident to the 
same" is meaningless, and should he stricken out of the articles as mere sur
plusage. 

For convenience merely, and not with the intention of prescribing any set 
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form for the use of the incorporators, I venture to quote as much of the articles 
as drafted as may, in my opinion, be permitted to remain in the purpose clause: 

"Said corporation is formed for the purpose of acquiring by 
purchase, grant, concession, license or otherwise, and holding, sell
ing, exchanging and dealing in timber * * *; for the purpose of 
carrying on the business of cutting and getting out logs and other 
timber, anti manufacturing logs and other timber products, and carry
ing on the business of timber merchants, saw-mill owners, loggers, 
lumbermen. and of buying, selli11g, preparing for market, manipulat
ing, impOI ting, ~xporting and dealing in saw logs, timber, lumber, 
and wood of all kinds, * * *; for the purpose of purchasing, sell
ing, disposing of and dealing generally in lumber * * *; for the 
purpose of cutting, buying, selling ~.nd dealing in timber, and manu
facturing lumber * * '~ by every possible process, * * *" 

All the rest of the purpose clause as drafted should be stricken out. In
deed the purpose of the corporation could be fully stated in even less space than 
as above quoted. All legal- powers sought by the incorporators would then flow 
by implication from the single power thus defined. 

Yours very truly, 
U. G. DE:O!AX, 

A ttor11ey Ge11eral. 

ARTICLES OF 1.:'\CORPORATTO:\- THE TWE:'\TY MILLIOX EDUCA
TORS- PURPOSE CLACSE- DISAPPROVED. 

] une ~nd, 1 !110. 

HoN. C\RMI A. TH!l~!P~ON, Secrrtary of State, Columbus, Ohio. 

DEAR StR:- I beg to acknowledge receipt of your letter of May :!.tth, en
closing proposed articles of incorporation of ''The Twenty Million Educators'', 
a corporation not for profit, together with check for Two Dollars and letter 
attached thereto. You request my opi11ion as to the legality of the purpose clause 
and the fee to be charged for the filing thereof. 

The clause in question is as follows: 

''Said corporation is formed for the purpose of educating and 
advancing the members thereof, according to its aims and objects, 
which are as follows: To unite mutually all persons, without refer
ence to creed or existing politics who believe in a Supreme Being, and 
are socially acceptable, of good moral character and will lend them
seh·es to the study of economical conditions as embraced in the cost, 
production and importation of foods, grains and bread stuffs and their 
distribution into proper channels. a\·oiding their use for spirituous and 
malt liquors except those manufactured and dispensed hy the Cnited 
States government; by petition to our legislati,·e bodies have laws en
acted governing the manu facture and import of all spirituous and malt 
liquors and fermented wines, that are in use at the present time and 
such others as may be necessary for medical purposes and to dispense 
the same at various and cotl\'cnient places throughout these Cnited 
States, distributing only on the presentation of a prescription from a 

17 A. G. 
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regular practlcmg physician, and other laws to protect the consumers 
of milk made from. the feeding of malts and glutens and other fer
mented foods, also the sale of cattle, swine, sheep and animals to be 
used for food that are not properly grain fed or are immature or dis
eased. 

''To improve its members socially, morally 3nd intellectually. 
'·To give all moral and material aid in its power to its members 

and those dependent upon them. 
"To provide entertainments and social pleasures that will tend 

to elevate and bind them together in bonds of moral fellowship." 

Succinctly stated the object of this corporation appears to be primarily edu
cational and social, and although the manner in which these objects are to be 
attained are set forth in the above clause with minuteness which is perhaps un
necessary, I am of the opinion that, with the exception hereafter stated, the sai'll 
methods are all legal and all support a single purpose rather than constitutmg 
multiple purposes. This is true in general of all the first paragraph. 

The second and fourth paragraphs of the clause, while entirely superfluous, 
merely re-state, in general terms, the powers sought to be acquired under the 
first clause. 

The third paragraph should be stricken out. Vvhile indefinite in its mean
ing it purports to confer upon the association the power to give material aid to 
those dependent upon its members. Under such authority it might be urged 
that the company would acquire the power to conduct a business substantially 
amounting to insurance. 

Consideration of the evident Dbjects of the corporation disclose that al
though the word "mutually" is used in the purpose clause, it is evidently not 
such a corporation as is referred to in paragraph 4 of section 176 of the General 
Code, and should, in my opinion, be regarded as within the catalogue of paragraph 
5 of said section, and the fee for filing the articles is, therefore, in my opinion, 
Two Doliars. 

Yours very truly, 
U. G. DENMAN, 

Attomey Ge11eral. 

AUTOMOBILE REGISTRATION ACT-MOTOR VEHICLES USED FOR 
LIVERY PURPOSES MAY NOT USE MANUFACTURERS' LICENSE. 

July 15th, 1!)10. 

HoN. CAR:IIT A. THOMP,ON, Secrrtary of State, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of July 13th, in 
which you request my opinion ~pon the following question: 

"\Ve are in receipt of several inquiries as to whether certificates 
of registration and number plates issued to manufacturers of or 
dealers in motor vehicles, under the provisions of section 11 of the 
automobile law, may be used by such manufacturer or dealer for the 
purpose of conducting a taxicab or auto livery business in connec
tion with his business as a manufacturer or dealer." 

\Vithout quoting any of the sections of the automobile act, and having 
regard to the manifest purpose and intent of the law as disclosed by all of its 
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proviSions read together, I am clearly of the opinion that a manufacturer or 
dealer within the meaning of said act loses his character as such when he operates 
motor vehicles for hire as a liveryman. The two capacities are quite distinct. 
Therefore, your department should require separate registration of each motor 
vehicle used in such livery business e\·en though the proprietor of the livery 
is also a dealer. 

Yours very truly, 
u. G. DENMAN, 

Attomey General. 

ARTICLES OF JNCORPORATIOX- PURPOSE CLAUSE. 

Articles of incorporation of the March Bros. Company disapproved. 

September 17th, 1910. 

HoN. CARli!I A. THOMPSON, Secretar_v of State, Columbus, Ohio. 
DEAR SIR:- I beg to acknowledge receipt of your letter of September 15th, 

enclosing for my opinion as to the legality of the purpose clause thereof the pro
posed articles of incorporation of The March Brothers Company. Said purpose 
.clause is as follows: 

"Said corporation is formed for the purpose of buying, selling 
and dealing in dry goods, notions, novelties, household goods and fur
nishings, and general merchandise, in all their varieties, at wholesale 
and retail by mail order or otherwise, publishing, printil'g, binding and 
.manufacturing and dealing in books, sheet music, and music books, 
school supplies, art novelties, Pictures, decorative supplies and enter
tainment requisites, also, acquiring by purchase or lease, such property, 
both real and personal as may be deemed necessary or convenient for 
the aforesaid purpose, also, doing all sttch other things and bttsiness, 
as may be necessary, convenient, or incident to the main purpose of 
such corporation." 

The business of "publishing, printing, binding and manufacturing" books, 
etc., is not a mercantile business, is wholly unrelated to such business, and the 
purpose of conducting such business is, therefore, separate and distinct from that 
Q£ conducting a mercantile business. Under the rule announced in State ex rei 
vs. Taylor, 55 0. S. 67, the phrase last above quoted, being evidently subor
-dinate to what precedes it in the articles of incorporation, must be stricken out. 

As I have heretofore advised you specific recital of the incidental power to 
acquire property and all other incidental powers is unnecessary and superfluous, 
as such powers exist without such recital. I have no legal objection to the in
dusion of the last two phrases of the purpose clause therein excepting upon this 
ground, and if the incorporators desire to retain them they may be retained. 

Until the articles of incorporation are modified so as to obviate the fore
going criticisms I advise that they be not filed by you. 

Yours very truly, 
u. G. DENMAN, 

Attontey General. 
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ARTICLES OF IXCORPORATJO~ OF THE AXDOVER HOT SPRI)JGS 
SA~ITORICM AXD HOTEL COMPAXY DISAPPROVED. 

August 19th, 1910. 

HoN. CARMI A. THOMPSON, Secretar:y of State, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of August 17th, 
enclosing articles of incorporation of The Andover Hot Springs Sanitorium and 
Hotel Company, and requesting my opinion as to the legality of the purpose 
clause thereof, which is as follows: 

'·Said corporation is formed for the purpose of supplying baths, 
electrical and medical treatments and hotel accommodations to in
dividuals; for carrying on a general sanitorium and hotel business; 
for acquiring, owning and holdir.g real estate and all accessories and 
appliances necessary and proper to carry out the purposes herein men
tioned; for constructing, owning and operating -bath houses, and the 
equipping of same with proper appliances for supplying individuals 
with hot and cold baths; for constructing, purchasing, leasing or sub
leasing or otherwise acquiring buildings for sanitorium and hotel pur
poses; and equipping said .buildings with electricity for light, he1t, 
power and medical purposes, and the installation of all other neces
sary appliances incidental and necessary to carry on a general sani
torium and hotel business." 

The power to "supply" treatments to individuals can not be conferred upon 
the corporation as the same contemplates the doing of a professional business. 

It would appear also that a "sanitorium" business is an enterprise separate 
and distinct from a "hotel" business. A single corporation may not lawfully be 
authorized to conduct both enterprises. 

Again, the power of "constructing, purchasing, leasing, subleasing or other
wise acquiring buildings for sanitorium and hotel purposes" is recited as in
depend'ent and distinct from the other powers attempted to be conferred upon 
the corporation. In this form it permits the construction of buildings not to be 
used by the corporation in the conduct of its principal business, and for this 
reason it should be stricken out. The same criticism applies to the last phrase 
of the clause. 

The articles should be amended so as to restrict the activities of the pro
posed corporation to a single lawful business, as required by the law of this 
state. Until such amendment is made.l advise that they be not filed or recorded_ 

Yours very truly, 
w. H. }frLLER, 

Assista11t Attor11ey General. 

REGISTRAR OF VITAL STATISTICS }lAY ~OT PAY A CERTAIN 
SALARY OUT OF CO~TIXGEXT FU~D APPROPRIATION. 

August 24th, 1910. 

Hox. CAR:III A. TnoMPSOX, Secretary of State. Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of August 16th, 
enclosing communication from Dr. F. L. \;vatkins, State Registrar of Vital Sta
tistics, for an opinion upon a question by him submitted, viz. : 
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Is it legal for the Bureau of Vital Statistics to employ a man 
to call personally upon fathers and mothers in families in which births 
ha,·e occurred. to secure birth certificates for children born in their 
family, and necessary e\·idence for the enforcement of the vital sta
tistics law, and to pay the compensation and expenses of such an agent 
from the contingent funrl of the Bureau of \'ita) Statistics? 
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I ha\"e carefully examined the pro\·isions of the General Code relating to 
the establishment and organization of the Bureau of Vital Statistics, and find 
therein nothing which authorizes or forbids the appointment of such a person. 
\Vithout quoting spf'cifically I am of the opinion that. so far as the act respecting 
the Bureau of Vital Statistics and its organization is concerned, it would be per
fectly proper to ':reate such a position as that described in the request of the 
state registrar. 

The payment of the expenses and compensation of such a person is, how
ever, quite another matter. The constitution of this state, Article 2, Section 22, 
provides that, 

"Xo money shall be drawn from the treasury except m pursu
ance of a specific appropriation made by law * * *" 

The act of Ivlarch 17th, 1!HO, known as the Partial Appropriation Bill, pro
vides numerous specific appropriations for clerks and assistants in the Bureau of 
Vital Statistics, :md it also creates an appropriation for '"contingent expenses." 

Section 2 of said act provides in part that, 

"The moneys appropriated in the preceding section shall not be 
* * * paid out for purpo;es other than those for which said sums 
are specifically appropriated." 

Section 3 of the act pro,·ides in part that, 

"Xo bills for clerk hire * * * shall be paid out of appro
priations for contingent expenses." 

The general appropriation bill, so-called, passed in 1!HO, contains provisions 
similar to the last two above quoted. 

From all the foregoing I conclude that the compensation of an officer or 
employe of a state department, whether he he caller! a '"clerk" or not, may not 
be paid from an appropriation for contingent expenses of such department, and 
that, therefore, Dr. Watkin's question must be answered in the negative. 

Very truly yours, 
\V. H. :\liLLER, 

Assistant Attonzey General. 

ARTICLES OF IXCORPORATIOX- PURPOSE CLAUSE- ELECTRIC 
INTERURBAX RAILWAY COMPAXY l\JAY BE AUTHORIZED TO 
SUPPLY ELECTRIC POWER, LIGHT AXD HEAT. 

Articles of incorporation of the Ohio State lnterurba11 and Electricity Pro
moting Company appr07:ed. 

August 19th, 1910. 

HoN. CARMI A. TnO!\IPSON, Secretar:y of State, ColumbJts, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of August 15th, 
enclosing for my opinion thereon the prvposed articles of incorporation of the 
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Ohio State Interurban and Electricity Promoting Company. The purpose clause 
of said articles concerning which you inquire particularly is, in part, as follows: 

"Said corporation is formed for the purpose of making the 
. necessary surveys, ascertaining the actual cost of construction, obtain
ing all needed rights of way with lands for necessary depot sites 
and terminals, and cause to he constructed and operated, by divi
sions, a standard gauge system of interurban railroads- said several 
divisions to be known as follows, viz : (here follow descriptions of 
the routes and termini of the several divisions proposed to be con
structed and ope-rated, together with a list of the counties through 
which said interurban railroads are to pass.) 

"Also for the purpose of supplying electricity for power, light, 
heat or fuel purposes to all or any of the above municipalities or in
habitants thereof or the inhabitants of the counties above named with 
authority to acquire and exercise all the rights, powers and franchises 
of any electric light and power company under the laws of the State 
of Ohio." 

The following sections of the General Code seem applicable to these articles 
of incorporation : 

Section 8625 : 

" * * * If the corporation is for a purpose which includes 
the construction of an improveme-nt not to be located at a single 
place, the articles of incorporation must al~o set forth, 

"(a) The kind of improvement intended to be constructed; 
"(b) Its termini and the counties in or through which it or its· 

branches will pass." 

The articles comply with this section. 

"vVhen the lines of a road of any street railway or railroad com
pany .organized under the laws of this state are constructed, or in 
process of construction, and are or will be operated by electricity and 
connect * * * with the lines of another street railway or ·railroad 
company formed by the consolidation of companies organized under 
the laws of this state * * * whose lines of road * * * are 
* * * operated by electricity, so that cars may pass over such lines 
of road * * · * continuously without break or interruption, such 
street railway or railroad company, and such consolidated street rail

·way or railroad company, consolidate themselves * * *. Com
panies owning and operating competing lines of road shall not con
solidate. * * * '' 

This and other prons10ns of the General Code prohibit, by implication, the 
incorporation of an electric railroad company for the purpose of operating parallel 
and competing lines of railroad. Although the routes and ·termini of the various 
divisions are not set forth in the above quoted portion of the purpose clause, I 
may state that I have examined the omitted portion carefully, and find that none 
of the divisions are parallel so that they would be otherwise competing; conse
quently, no question of this sort arises. 

Section 9134: 
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•·. \ corporation or company maintammg and operating a street 
raih•:ay, or a railroad operated by electricity, may lease or purchase 
all the property, and all the franchises, rights and privileges of any 
company organized for the purpose of supplying electricity '' •:' 0 

for power, light, heat or fuel purposes 0 -:< ·~ in whole or in part 
in any municipality within this state, * ·~ '-'" 

Section !ll3G : 

''c\ company so leasing or purchasing the property, rights and 
franchises of an electric light and puwer company * * * shall have 
all the right~. power ami authority of the company whose property, 
rights and franchises are so leased and purchased." 
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These articles of incorporation, in my opinion, are valid under the fore
going sections. This department has pre\·iously held that corporations which 
are expressly authorized by statute to acquire certain rights, subsequently to 
their incorporation, may receive like authority in their articles of incorporation. 
lndeed, this principle has become a settled rule of this department in passing 
upon articles of incorporation. It would be. idle -to hold that a corporation which 
might lawfully purchase an electric light plant, and conduc( the business of 
supplying electricity for light, heat and fuel purposes, might not be authorized 
in its own articles of incorporation to conduct such business in the first in-
stance. _ 

For the foregoing reasons I am of the opinion that a company organized . 
for the purpose of operating ·an electric railroad company may also be author
ized to supply electricity to individuals for power, light, heat or fuel purposes. 

I deem it proper to state in this connection thaf without the words "and 
operated" which have been inserted in the first paragraph of the purpose clause 
since the submission of the articles to this department, the foregoing conclusion 
could not have been reached. 

In my opinion also a single corporation may be authorized both to con
struct and to operate a railroad. 

For the foregoing reasons I beg to advise that the articles of incorporation 
of the Ohio State Interurban and Electricity Promoting Company may be law
fully filed by you. 

Yours very truly, 
\V. H. MILLER, 

Ass't Att0r11ey Ge11eral. 

ARTICLES OF T:\CORPORATIOX- Sl:BSTITCTIOX OF ::\'E\V I:\' COR
PORATOR M:\ Y XOT BE MADE \\'ITHOeT AME::\'D~fE::\'T. 

::\'0\·ember 16th, 1!110. 

Ho:-~. CAR~!! :\. THO~Pso:-;, Secretary of State, Co!u111bus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your lette-r submitting for my 
opinion thereon a letter from ~1essrs. Taber, Longbrake & O'Leary, attorneys at 
law, Toledo, Ohio. 

The letter of these gentlemen discloses that certain articles of incorporation 
have been filed with you, and that subsequently to said filing and the issuance 
of a certified copy of the articles, as provided by law, it has been ascertained 
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that one of the signers of the origii1al articles of incorporation was a minor. 
Assuming that this fact invalidates the articles, the attorneys desire to know 
whether the corporation may file amended articles of incorporation without 
paying an additional fee. 

I have carefully examined the statutes relating to the powers and duties 
of the secretary of state and find therein nothing permitting tbe withdrawal 
of articles of incorporation filed with him and the substitution of other articles. 
The action contemplated by the incorporators of this company can, in my judg
ment, only be taken by filing an amendment to the articles of incorporation for 
which the secretary of state is entitled to a fee of twenty cents for each one 
hundred words, and 111 no case less than five dollars, under section 176 of the 
General Code. 

Yours very truly, 
U. G. DENMAX, 

Attonzey Ge11eral. 

FORETG.:\ CORPORATIO:t\S-PERSOK UPOl\ WHOM SERVICE OF 
PROCESS MAY BE HAD-REMOVAL FROM STATE- REVOCA

TIOJ.\ OF AUTHORITY TO DO BUSIXESS. 

August 10, 1910. 

Ho:-.~. CARMI A. THOMPSON, Secretary of State, Columbus, Ohio. 

DEAR SIR:- I haYe been handed an affidavit made by Orla'ndo \"'ilcox, 
sent to your department setting out that the Independent Steel and. vVire Com
pany, a foreign corporation, filed a certificate under section 148d, Revised Stat
utes, in your office, designating Cuyahoga Falls, Summit county, Ohio, as its 
principal place of business, and Samuel Higgs tP.e person upon whom service 
of process could be made in this state: that several months ago Samuel Higgs 
removed from and has absented himself from Cuyahoga Falls, Summit county, 
Ohio, and thereafter did not maintain an office at said place, and that said 
Independent Steel and vVire Company has not designated any other person 
upon whom process can be served, asking that you, as secretary of state, revoke 
the authority of said corporation to do business within this state. 

At the time of handing me the affidavit, you desired to know what power 
you possessed, as secretary of state, to revoke the authority of this company 
to do business in Ohio. 

In reply, I desire to say that section 181 of the General Code is, in part, 
as follows: 

"] f a person designated by a foreign corporation as its agent 
within this state dies or removes from the principal place of business 
of the corporation within this state, the corporation. within thirty 
days after such death or removal, shall designate in like manner an
other person upon whom process may be served within this state. 
On failure so to do, the secretary of state shall revoke the author
ity of the corporation to do business within this state." 

Is the duty prescribed by the statute discretionary or ministerial? The 
Court, in defining a ministerial duty in the case of State v. Johnson, 4 Wall (U. 
S.) 475 says: 

"It is a simple, definite duty arising under conditions admitted 
or proved to exist and imposed by law." 
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In the case of State , .. Doyle, 40 \\"is. 174, on page 11<8 the Court says as 
follows: 

''The power to grant a license or the power to revoke appear 
to be plainly and equally ministerial functions. 

"The secretary, upon certain facts appearing to him, is author
ized to issue a license, and upon certain other facts appearing to 
him is required to revoke it. This is a common condition of min
isterial duty. In such a case the ministerial officer must exercise 
his personal intelligence in ascertaining the fact upon which his au
thority is founded, but he acts upon his peril of the fact and can in 
no sense be said to exercise a judicial function.'' 

Applying the principles thus set forth, I am of the opinion that the power 
given you in such matters is ministerial and when the facts establishing your 
authority exist, it is your duty to act. If the facts presented are sufficient to 
warrant the revocation, it can be done by placing an entry of revocation upon 
your records revoking the authority of the company to do business in this state. 

l am herewith returning the affidavit and papers handed to me. 
Yours very truly, 

\V. H. MILLER, 

Ass't Attoruey Gmeral. 

ARTICLES OF I:\CORPORATIOX- PL"RPOSE CLAL'SE. 

Articles of incorporatioll of The P. f. Kra11t::: Compa11y, disapproved. 

XO\•ember 25th, 1910. 

HoN. CARMI A. THOMPSO!'i, Secretary of State, Columbus, Ohio. 

DEAR SIR:- J beg to acknowledge receipt of your letter of Xovember 23rd, 
enclosing copy of proposed articles of incorporation of The P. J. Krantz Com
pany and requesting my opinion as to the validity of the purpose clause thereof 
which is as follows: 

"Buying, selling and dealing in real estate for itself and others, 
including the leasing and mortgaging thereof and constructing and 
maintaining buildings to be used for dwellings, store rooms and for 
business pursuits, of acting as agent for fire. marine, accident, life, 
burglary, robbery, boiler, surety, liability, credit guarantee, title guar
antee, plate glass, sprinkler leakage and all other kinds of insurance 
companies, and of doing such other things as may be incident to any 
of the above enumerated purposes and is to exist for a period of 
twenty-five years." 

This clause attempts to JOin at least two unrelated purposes, to-wit, (1) 
The real estate business, and (2) an insurance agency business. Such a joinder 
is prohibited by the rule announced by the Supreme Court in State ex rei v. 
Taylor, 55 0. S. 67. 

l, therefore, advise you that the articles in their present form may not be 
filed. 

Yours very truly, 
C. G. DE!'OIAN, 

Attorney Ge11eral. 
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ARTICLES OF IXCORPORATiOX- PURPOSE CLAUSE- RAGA~', 
BRO\YX AXD LAXGE COMPAXY- APPROVED. 

December 5th, 1910. 

HoN. CAR~!I A. THO~!PSON, Secretary of State, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of Xo\·ember 30th,. 
submitting for my opinion as to the legality of the purpose clause thereof the· 
proposed articles of incorporation of the Ragan, Brown & Lange Company, with. 
letter and check attached thereto. 

Said purpose clause is as follows: 

''Said corporation is formed for the purpose of manufacturing, 
selling, buying and dealing in the following- articles: 

"a. All kinds of engines and motors with couplings, belting, 
fittings, and connections. 

"b. All kinds of farm machinery aiHI implements. 
"c. All kinds of building material and supplies. 
"d. All kinds of pumps, towers, tanks, pipes and connections for 

pumping and conducting water. 
"e. All kinds of heating systems and devices. 
"f. All kinds of castings and foundry products. 
"g. All kinds of machines for wood, iron and cement work. 
"h. All kinds of vehicles for road or air. 
"And for doing all kinds of custom work and. repairs for all 

kinds of machines and implements." 

In my opinion the mere fact that the different classes of articles to be manu-· 
factured are separately set forth in the purpose clause is not material. If the· 
principal business of this company is manufacturing it may be authorized to manu
facture different articles, so long as the articles to be manufactured are stated 
with reasonable definiteness. 

The power of selling, buying and dealing in the articles to be manufactured 
should, however, be clearly and definitely stated as subsidiary to· the principal.; 
purpose of manufacturing, or else excluded from the articles altogether. A manu
facturing company has undoubted power to supply its customers with the articles 
it manufactures in order to carry out contracts made by it as a manufacturer,. 
but the power to deal generally in certain articles in a mercantile way is quite 
separate and distinct from that of manufacturing the same articles, and the two 
purposes can not be joined in one clause. 

The purpose of doing all kinds of custom work and repairs for all kinds 
of machines and implements, stated separately from the purpose of manufactur
ing, would seem to be an additional purpose, to be rejected under favor of the· 
rule of State ex rei vs. Taylor, 55 0. S. 67. It is possible that the kind of work 
contemplated by this last portion of the purpose clause is properly included within 
the business of manufacturing. However, it may well be observed that the cus
tom and repair work which the company seeks to do is not confined to the ar
ticles which it seeks to manufacture. In my judgment this clause should be· 
eliminated entirely. 

I advise you, therefore, that until the articles of incorporation in question 
have been amended so as to obviate the criticisms above made they may not be· 
filed or recorded by you. Yours very truly, 

U. G. DENMAN, 
Attorney Ge11era/. 
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PRI:\fARY ELECTIO;\- FOR::O.f OF BALLOT. 

Primary election ballot must pro·uide separate spaces a;zd desig;zatioilS for 
candidates for members of controllillg committees a;zd for delegates to cou11ty 
convention. 

April ith, HllO. 

HoN. CAR~Il ,\. THO~!PSON, Secretar:y, of State, Columbus, 0/Jio. 

DEAR SrR:- I beg to acknowledge receipt of your letter of e\·en date here
with requesting my opinion upon the following question: 

''May the board of deputy state supervisors of elections author
ize the printing of an official ballot for use at a partisan primary in 
such form a·s to place in one space the designation or heading 'For 
delegate to county convention and central committeeman', and direct 
the election officers to count the votes cast for each person whose name 
is printed or written under such designation, both for delegate to the 
convention and for county central committeeman?" 

Phrased in another way this question amounts substantially to this: Is it 
unlawful under the primary election law for the two positions of delegate to 
the county convention and central committeeman to be combined for the pur
pose of holding the primary election required by the act of 1908? 

In my opinion this is not lawful. Section 6 of the primary election law 
provides for the election of delegates to a county convention. Section 9 of the: 
same act provides for the election of members of controlling committees. The 
two positions are througho}lt the law treated as separate and distinct. Xo where 
is such a combination authorized to be made. 

I am, therefore of the opinion that the intent of the law clearly is to enable 
the partisan electors freely to express their choice for each of these two positions. 
It is to be presumed that the electors may desire to vote for different persons 
to fill them, and such a ballot as that described 'by you would make it impossible: 
for an elector to exercise a free choice as to both of the positions; it would ac
cordingly not be a valiu ballot. 

The question as to whether the same person may lawfully he declared elected 
to both these positions at the same election is not directly submitted by )·ou, but 
seems to be involved in the principal inquiry. 

I am of the opinion, however, that this may be lawfully done, and that the 
name of one person may appear upon the printed ballot, both as a candidate for 
the position of delegate to the county convention and as a can:lidate for central 
committeeman, and if elected to both positions he may lawfully exercise the 
powers pertaining to each. Yours \'ery truly, 

U. G. DENMAN, 

Attorlley Geueral. 

ARTICLES OF IXCORPORATIO:\-PURPOSE CLAUSE-A~1ERICA~ 
FORK A:\D HOE CmiPAXY. 

~Jay 18th, 1910. 

HoN. CAR~H A. THOMPSON, Secretary of Stale, Columbus, Ohio. 

DEAR SIR:- I am in receipt of your letter of ~fay l~th, in which you ask 
to be advised whether or not the articles of incorporation of the American Fork 
& Hoe Company should be filed. 
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I beg to advise that section 8G23 provides· that articles of incorporation must 
·contain the purpose for which the corporation is formed. 

In the case of State ex rei v. Taylor, 55 0. S., at page i, the court in con
struing the above statute lays particular stress upon the word "purpose," and 
specifically states that the word ·'pu.rpose'' is not "purposes," and that a corpora
tion may not be organized ha,·ing authority to pursue a number of different and 
unrelated purposes. The purpose clause of the American Fork & Hoe Company 
.authorizes said corporation to 

"manufacture, buy, sell, deal in and deal with hand agricultural im
plements, and all other articles of ·merchandise manufactured from 
wood, steel, iron and other metals." 

This much of the articles of incorporation is sufficient authority for declin
"ing to file the same. You will note it authorizes the manufacture of all articles 
-of merchandise manufactured from wood, steel, iron and other metals, which 
makes the articles indefinite as covering too large a field, and includes more than 
-one purpose. 

I herewith return the articles and check enclosed for $10.00. 
Yours very truly, 

U. G. DENMAN, 
Attome)• Ge11era/. 

PRIMARY ELECTIO::-JS- DECLARATIOX- TIME TO BE FILED. 

A dec/aratio11 that candidate will qua/if_v for office if nominated and elected 
must be filed at least thirty days ,~rior to date of primary and if not done such 
cmrdidate not entitled to place 011 primary ballot. 

May 4th, 1910. 

HoN. CARMI A. THOMPSON, Secretary of State. Columbus, Ohio. 

D~-:AR SrR:- I am in receipt of your letter of ~[ay 3rd, in which you submit 
ihe following for my opinion: 

A number of electors of the· state desire to become candidates 
on the primary ballots to be Yoted on ~fay 17, but who did not file 
their declaration that they intended to qualify as such officer if nom
inated and elected until after the time had expired when a petition 
could be filed. anrl submit the question whether such declaration may 
be filed after such time. In other words, the time when a petition 
could be filed expired at midnight on April 27th. May declaration such 
as described by section 20 of the Primary Election Laws be filed on 
the 28th or 29th of April, or any other date at which the board of 
elections is willing t; accept the same? 

Section 4973 of the General Corle in part provides that, 

"Each candidate shall file with his nomination papers a declara
tion that he will qualify as such officer if nominated and elei:ted." 

The answer to your inquiry depends up011 the meaning and the construction 
i:o be placed upon the word "with" as used in the above quoted portion of section 
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4!li3. H "with" merely means place and has no reference to the time when such 
declaration must be filed, then such <leclaration may be filed after the date has 
passed for filing nomination papers. Howe\·er, on the other hand, if "with" 
refers to place and lime, or, in other words, means accnmpmzJ'illg the nomination 
papers, then such declaration must he filed at the time required for filing nomina
tion papers. 

Construing "with" to mery refer to the place where the declaration is to be
filed numerous questions arise, the mo~t Important of which is, when is the 
declaration required to be tiled with the nomination papers? This may possibly 
be answered by saying that if the declaration is filed at any time before the 
official ballots are printed or ordered printed by the election board, then there will 
be a compliance with this provision. 

I am of the opinion that this contention is wrong, for the reason that such_ 
declaration could then be filed les3 than fi ftecn days bef6re the day for holding 
the primaries, and would, therefore, be filet! at a date later than that in which 
objection~ are permitted to be made to nomination papers as pro\·ided in section 
49i4 of the General Code, but would, however, be filed before the official primary 
ballots are printed or ordered r>rinted by the election board. The declaration 
being a condition precedent t<> a candidate being place·! upon the primary ballots, 
is, therefore, a paper that an objection may be made to on account oi being de
fective or omitted, and such a construction as the abon would in effect defeat 
all objections which are permitted by section -l!li-!. 

Construing ''with" to refer to ti111e and place. and in effect meaning accol/1-
pau:yilzg, it would then be necessary to file such declaration at the same time and 
f'lace provided by law for filing nomination papers. Section -HliO specifies that 
nomination papers shall be filet! with the board of deputy stare supervisors at 
least twenty days prior to the primary. Therefore, a declaration to be filed at the 
same time and place as the nomination papers must be filed twenty days prior to
the primaries. 

I have found one case somewhat in point with the question at hand. \Vilkins 
v. Troutner, reported in the GCith Iowa, page -i-ii. In this case the following 
statute was construed : 

"Before any allowance oi attorney's fees shall be made by the 
court, the court shall be fully satisfied by affida\·it of the attorney 
engaged in the cause, which affida\·it shall be filed with the original 
papers, that there has been t\o agreement between the attorney and 
any other person to di\·ide the fee.'' 

The court held that the word "with" as used 111 the abo,·e statute was 
synonymous with "at the same time." 

I am of the opinion that a candidate must file a declaration that he will 
qualify for the office which he seek>. if nominated and elected, at least twenty 
days prior to the date of the primary, and on failure to do so such person is not 
entitled to a place on the primary ballot. Such nomination papers would not be 
in apparent conformity with the prO\·isions of the primary Taw, and should not 
be deemed to be valid. 

In conclusion I beg to advise that T realize that the question which you have 
submitted is one of great importance, and will affect a large number of candi
dates, and that I have given the same \'cry careful consideration, and I feeT 
confident that the opinion given abo\·e is the correct construction of the statute in 
question. 

The brief which was enclosed in your letter of above date was also given 
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particular attention. However, 'I am unable to agree with the arguments tJ:!erein 
presented. 

Yours very truly, 
u. G. DENMAN, 

Attorney Geueral. 

AUTOMOBILE REGISTRATION" LAW -SECRETARY OF STATE MAY 
EMPLOY PERSO~S TO E:\'FORCE LAW. 

May 4th, 1910. 

HoN. CARMI A. THOMPSON, Secretary of State, Columbus, 0/zio. 
DEAR SrR:- I am in receipt of your letter of even date herewith in which 

you submit the following for my opinion: 

Have I authority to employ persons, and pay their expenses £rom 
the funds collected under the automobile law, to travel throughout 
the state for the purpose of gathering information and investigating 
the operation of motor vehicles on the public highways of the state 
that are not registered, as provided by said law, with a view to en
forcing the provisions of the same? 

I beg to call your attention to section 33 of "an act to provide for the regis
tration, identification and regulation of motor vehicles" which is in part as follows: 

"The revenues derived from the registration fees provided for 
herein shall be applied by the secretary of state toward defraying the 
expenses incident to the carrying out a11d enforcement of the pro
visions of this act, and any surplus thereof shall be paid by the sec
retary of state into the state treasury monthly * *" 

The above quoted section is sufficiently broad to permit you to employ per
sons, and pay their expenses from funds collected under the automobile -law, to 
travel through the state for the purpose of obtaining information and evidence 
for the enforcement of the provisions of the automobile act. However, it is ever 
to be borne in mind that the expenses of the automobile department shall not 
exceed in any one month the amount of money collected by said department during 
the same month. 

Yours very truly, 
u. G. DENMAN, 

Attomey General. 

ARTICLES OF INCORPORATION- PURPOSE. CLAUSE- SENECA 
LUMBER COMPANY -DISAPPROVED. 

November 29th, 1910. 

HoN. CAR:'Ill A. THOMPSON, Secretary of State, Columbus, Ohio. 

DEAR SIR: -I beg to acknowledge receipt of your letter of November 25th, 
requesting my opinion as to the legality of the purpose clause of the proposed 
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.articles of incorporation of the Seneca Lumber Company, which clause JS as 
follows: 

"Said corporation is formed for the purpose of buying and selling 
timber, lumber, cement, plaster, posts, wire fence, rooting, building ma
terial and all other articles nece5sary to carry on a wholesale and re
tail business in timber, lumber, building material and hardware; manu
facture all kinds of building material; purchase, rent, own and hold all 
necessary machinery, buildings and real estate for properly carrying 
on its business; take contracts for the erection and construction of all 
kinds of buildings; to do and !Jerform all kinds of general contract 
work; borrow money whenever necessary to carry on the business and 
to do and perform all other things that are necessary and incident to 
its business." 

The purpose of this company is that of buying and selling timber, lumber, 
cement, and the other materials and articles enumerated in the first phrase ot 
the purpose clause, which terminates with the first semicolon. This portion of 
the purpose clause is all that should properly be allowed to be included therein. 
All the rest of it as originally drafted is subject to criticism either as illegal under 
the rule of State ex rei vs. Taylor, 55 0. S. G7, or as superfluous, being a recital 
of powers which would flow from the statement of the purpose of the cor
poration. 

Thus the purpose of "manufacturing all kinds of building material" is an 
independent purpose and can not be joined with the purpose of dealing in build
ing materials- a mercantile business. So also the purpose of "taking contracts 
for the erection and construction of all kinds of buildings" and "doing and per
forming all kinds of general contract work" refer to enterprises quite separate 
and distinct from that of buying and selling building material, and, under the 
decision above cited, must be stricken from the purpose clause. 

On the other hand, the right to "purchase, rent, own and hold all necessary 
machinery, buildings and real estate for properly carrying on its business" and 
"to borrow money whenever necessary to carry on the business, and to do and 
perform all other things that are necessary and incident to its business", are 
both recitals of incidental powers. As I have previously advised you, it is im
proper to attempt to recite the incidental powers of a corporation in the purpose 
clause of its articles of incorporation. The principal purpose being defined, the 
powers incidental to such purpose flow by operation of law therefrom. 

Yours very truly, 
u. G. DENMAN, 

A ttomey General. 
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(To the Auditor of State.) 

STATE OFFICER ~OT EXTITLED TO TRAVELIXG EXPEXSES TO AND 
FROM HOME. 

January 8th, 1910. 

RoN. E. M. FuLLINGTOX, Auditor of State. Colu111bus, Ohio. 

DEAR Sm:- Your communication is recei\·ed in which you submit the fol
lowing inquiry: 

In case a state official elected or appointed maintains his home 
at a place other than Columbus, may his traveling expenses going to 
his home and returning to his office when not on official business be 
paid out of the state treasury, and are his personal expenses, such as 
room rent and boarding when in Columbus attending to the duties 
of his office, proper charges against the state' 

In reply I beg leave to say the Constitution pro\·ides that, 

"Xo money shall be drawn from the treasury, except in pur
suance of a specific appropriation made by law." 

Under authority of this provision of the constitution, appropnat10ns to state 
officers for traveling expenses are made by the legislature. The money thus appro
priated, however, may only be used for actual expenses incurred when traveling on 
official business. It is not the policy of the legislature, neither is power given 
by the constitution, to maintain an officer at the public expense during his term 
of office. The compensation provided such officer is intended as a remuneration 
to the officer for his private and personal expenses while engaged in business 
for the state for the reason that the discharge of .the public duties incident to 
the office will prevent the officer from giving his time and attention to private 
enterprises. In other words, the officer is expected to put himself in a p~sition 
to perform his official duties without expense to the state other than his salary. 
That is if the law requires such officer to maintain an office at the Capitol it is 
his duty to be in attendance at such office and his personal expense incident to 
such attendance is considered to be included in the compensation or salary pro
vided by law. If, however, such officer is required in the discharge of his 
official duties to travel onr the state, and the legislature has provided a fund 
for the payment of such expe11ses, the officer is entitled to he reimbursed for 
such expenses actually and necessarily incurred. 

Yours very truly, 
V. G. DE~OfAN, 

A ttorncy General. 

LAXGDOX LAW-CORPORATIOXS XOT REQUIRED TO PAY 0~ 
CAPITAL STOCK AXD GROSS EARXIXGS. 

June 25th, 1910. 

Hox. E. M. FcLLIXGTOX, Auditor of State, Colu111bus, Ohio. 

DEAR SIR:- Your letter together with the correspondence of Messrs. 
Blandin, Rice & Ginn, attorneys, Cleveland, Ohio, im·oh·ing the construction 
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of the excise taxes, and rcqut•sting an opinion upon the question raised in the 
correspondence for the henetit of the Board of Appraisers and Assessors, is 
received. 

The correspondence contains 111 substance the following statement of facts: 
The Cleveland Arcade Company is a domestic corporation with a capital 

stock of $1,000,000. The purpose for which it is formed as shown by its articles 
of incorporation is as follows: 

''The purpose for which said corporation is to be formed is to 
purchase and lease real estate, and to erect thereon an Arcade busi
ness block, or other buildings, as may be found advantageous for 
investment and for renting, and all things incident thereto, for profit." 

The company owns a large building rented for offices and stores, and gen
erates its own electricity for lighting, and steam for heating purposes, a small 
portion of which is sold outside of the building. lt has each year paid the 
excise tax of $1,000 upon its capital stock as required by the Willis law, and 
in addition thereto, it has paid the Auditor of State l'k of its gross earnings 
received from the sale of its light and steam so sold, thereby raising the ques
tion of double taxation, and asking relief therefrom. 

All corporations arc required by the statutes to pay a franchise tax for 
the privilege of exercising their charters in this state. The statutes known as the 
Cole law and included in rhc Langdon law have made specific provisions for the 
payment of this tax figured on the gross receipts of certain corporations known 
as public service corporations which include among others heating and lighting 
companies. All other corporations for which specific provisions have not been 
made by statute for the payment of this franchise tax are required under the 
\Villis or Langdon law to pay an excise tax computed on its capital stock. 

The company as shown abm·e has complied with both of these requirements 
which amounts clearly to double taxation, and not sanctioned by the laws of 
this state. 1 t also appears that the corporation was organized under tl;e gen
eral laws for the creation of corporations which provides in section 3235, that: 

''Corporations may be formed in the manner provided in this 
chapter for any purpose for which individuals may lawfully asso
ciate thellJSelves.'' 

And Judge Spear, in the case of the State ex rei. against Taylor, 55 
0. S. page ui, says that the use of !he word ·'purpose'' implies limitation, and 
further that: 

''This limitation must ha\·e been by design. It is a most wise 
and reasonable one. \\' e c:mnot assume that the general assembly 
would intentionally clothe corporations with capacity to unite all 
classes of business under one organization, as this would tend strongly 
to monopoly." 

The purpose granted the company hy its charter as shown in its articles of 
incorporation, is to erect an Arcade business block that may be found advan
tageous for investment and for renting. and all things incident thereto, for 
1•rofit. This I do not belie\·e gi\'cs the company the pri\'ilege conferred upon 
public service_ lighting and heating companies of manufacturing and selling lig.ht 
ancl ht!at, and under tl:e ruling of Ewing, against Bank, .J3 0. S. page 31, which 
lays down the rules that: 

18 A. G. 
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"A corporation can make no contracts, and do no acts, either 
within or without the state which creates . it, except such as are 
authorized by its charter." 

I am, therefore, of the opinion that the manufacturing and selling of light 
and heat is not included within the purpose granted the company by its charter, 
and should be discontinued by the company and that the company should only 
report and pay fees on its capital stock as provided by the \Villis and Langdon 
law. l am herewith returning to you the correspondence. 

Yours \'ery truly, 
U. G. DENMAN, 

Attonzey Ge11eral. 

COMPENSATJOX OF COU~TY COl\1:\IlSSIOXERS. AUDITOR AND SUR
VEYOR FOR ACTING AS BOARD OF QUADRE:-I~IAL EQUALIZA
TION FULI~Y DISCUS.SED. 

July 22nd, 1910. 

HoN. E. M. Ft.:LUNGTL'N, .·1uditor of Sta!c, Colulllbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of July 8th, re
questing my opinion on the following· question : 

Section 5597, General Code: 

''Each member of the quadrennial wunty board, including the 
county auditor and the county surveyor. and each member of. the 
annual county board of equalization shall be entitled to receive for 
each day necessarily employed in the performance of his duties, the 
sum of three dollars." 

Are the county commissioners entitled to the $3.00 per diem 
as members of the Quadrennial County Board of Equalization, in 
addition to their regular salary provided by section 3001, General 
Code? 

I 
I have before me several other inquiries involving the construction of this 

statute and relating to the compensation of the County Auditor and the County 
Surveyor as members of the Quadrennial County Board of Equalization, and for 
convenience I shall discuss the compensation of such officers as well as that of 
the County Commissioners and shall render my opinion thereon. 

Section 559i, is the General Code paraphrase of section 2813a R. S. Under 
said section and hefore the adoption of the General Code it was held by the 
Common Pleas Court ~f Darke County, per Allread, J., that the salary act of 
1904, applicable to County Commissioners generally,, by implication repealed that 
provision of section 2813a, R. S. which provides a compensation for County Com
missioners for services as member of the Annual County Board of Equalization. 
(State. ex rei, vs. Culbertson, 6 N. P. N. S., 311: affirmed by the Circuit Court 
without report, May term 1906.) The Supreme Court has made a similar decision 
in the case of State ex rei. v. Owens, No. 11862. 

The reasoning of this decision, which it seems to me is absolutely correct, 
applies with equal force to the provision relating to compensation for services 
as members of the (then) Decennial County Board of Equalization. Both ser
vice; were required of the County Commissioners ex-officio. The mere fact that 
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services on the decennial board is a task not required during the term of each 
individual who may hold the office of county commissioner does not in my opinion 
create a distinction, in this respect, between the effect of the salary law upon the 
compensation of commissioners for serving on the decennial board and that for 
acting as members of the annual board. 

Some confusion arises because the general assembly in adopting the General 
Code saw fit to include the above quoted provision of section 5597, and thereby, 
in one view of the case re-e11acted this provision contemporaneously with the 
revised county commissioners' salary law, indicating that both should be given 
full force and effect. This confusion is more apparent than real however, and 
the view thus described is in my judgment erroneous. It is a cardinal principle 
that the adoption of a revision or code is not presumed to change the law. It 
is true that where no ambiguity exists and revised sections are manifestly differ
ent from corresponding sections of the original law a change must be deemed to 
have taken place. 

In the case under consideration however, the inconsistency present in the 
old law is not absent from the Code. Section 3001, General Code, still provides, 
as the act of 1904, originally provided, that the salary of each County Commis
sioner "shall be in full payment of all services rendered as such commissioner." 

The question as to the joint effect of this provision and that of section 5597, 
applicable to County Commissioners would thus be identical with that passed 
upon by the Court in the case of State, ex rei. vs. Culbertson, supra the same 
ambiguity would invite the attention of the court and the same reasoning would 
apply. 

It is therefore my opinion that County Commissioners are not entitled to 
the sum of three dollars ($3.00) per day in addition to their salaries for services 
as members of the Quadrennial County Board of Equalization. 

The so-called County Officer Salary Act, 98 0. L. 89, ·now embodied in 
Chapter 1, Division 3, Title 10, Part 1, General Code, Section 2977, et seq., pro
vides as to the officers thereby affected, including the County Auditor that: 

"Such salaries shall he instead of all fees, costs, penalties, per
centages, allowances and all other perquisites of whatever kind which 
any of such officials may collect and receive * * * " 

That this catalogue waS intended to embrace fees and allowances otherwise 
payable from the county treasury as well as from private individuals is apparent 
from the provisions of sections 2997 and 2998, General Code, formerly section 
1923, respectively of the County Officers Salary Law, which expressly permit 
certain allowances from the county treasury to be made to certain officers affected 
by the act in addition to their salaries. Neither of these sections contain any 
mention of the compensation of the County Auditor as a member of the Quad
rennial County Boarrl of Equalization. 

The act in 98, 0. L. 89, was adopted subsequently to the enactment of· 
section 2813a R. S., substantially the same question is thereby presented with 
regard to the compensation of the County Auditor as a member of the Quadren
nial Board of Equalization as is presented with regard to that of the County 
Commissioners. 

I am accordingly of the opinion that the reasoning and decision in State ex 
rei v. Culbertson apply to the compensation of the county auditor, and that that 
officer as well as the county commissi01~ers is not entitled to the S~.00 per day 
provided by section 5597 General Code, in addition to his annual salary. 

The county surveyor is not a salaried officer. It is his duty under section 
55!!4 to act as a member of the Quadrennial County Board of Equalization. To 
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the performance of that duty a specific fee, viz, the $3.00 per day provided by 
section 55!Ji as above quoted is attached. Tn the performance of that duty he 
cannot be said, in my judgment, to be ""employed by the day" within the meaning 
of section :28:2:2 which provides that ""when employed by the day the surveyor shall 
receive $-).00 for ~ach day and his ne.:essary actual expenses * * * " 

Asirle from the question as to whether the surveyor could be said to be 
"employed" whei1 servi1~g as a member of the Quadrennial Board of Equalization, 
section :!ti:!:! must be held inapplicable because it is a statute of general applica
tion, while section ::J99i is particular in its scope. As a general rule, general 
statutes will not repeal previously enacted particular statutes, unless the intent 
to effect n repeal by implication is clear. There is no such clear expression of 
intent to repeal existing statutes in section 1133 R. S. as amended in 1906, as 
are found and abO\·e quoted in the salary acts applicable to county commissioners 
and the county auditor. The reasoning of the case above cited does not there
fore apply to the compensation of the county surveyor. 

1 am therefore of the opinion that the county surveyor is entitled to receive 
for his sen·ices as a member of the Quadrennial County Board of Equalization 
the sum of three dollars ($:tOO) per day and that he may not receive, in addi
tion, his usual per diem of five dollars ($-i.OO). 

Yours very truly, 
u. G. DENMAN, 

Attorney Ge11eral. 

APPROPRT:\TlO:\S Ml'ST BE SPECIFIC-MONEY RECOVERED BY 
BE:\'·EVOLE:\'T 1:\'STITUTTON BY A SUIT-NOT 

-\PPROPRIATED. 
September 14th, 1910. 

Hox. E. M. FL"LLIXGTOx. Auditor oj State, Columbus, Ohio. 

DEAR SIR: -1 am in receipt of your letter of September 1~th, 111 which you 
submit the following to me ior my opinion : 

House Rill :\'o. 108 relating to the support of inmates in benevo
lent institutions, 101 Ohio Laws, page 158, provides in part as follows: 

.. All moneys received under this act by the superintendents, 
as herein _provided, or by a suit instituted, shall be paid to the 
state treasurer and placed in the general revenue fund and a 
separate account kept thereof.'' 

The general appropriation bill for these institutions reads: 

"Current expenses, receipts from clothing, miscellaneous 
and dollars". 

I. Can the money received from these sources be placed in the 
state treosury in the gener<tl revenue fund to the credit of the current 
ex pen :e anpropriation oi the institutions depositing it and be used by 
that institution in paying its cun ent expenses as it is now using "mis
cellaneous receipts"? 

·> Does "a se::>arate account kept thereof"' mean that the auditor 
of state shall keep a seoarate account for these items independent of 
the re,·enue fund account as kept in the ledger"? 
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Section 1815-4 of the General Code of Ohio is m part as follows: 

"All moneys received under this act by the superintendents, as 
herein provided, or by suit instituted, shall be paid to the state treas
urer and placed in a general revenue fund, and a separate accowzt 
kept thereof." 
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The general assembly, by .the use of the abm:e language, seems clearly to 
have intended the funos collected under House Bill Xo. 10~ should be kept 
separate and apart from all other funds or accounts now in the state treasury. 
The general assembly also made an appropriation of the "receipts from clothing" 
and the "miscellaneous receipts" to the various state bene\·olent institutions. Both 
of said funds being established funds or accounts prior to the passage of House 
Bill No. 108, and as House Bill No. 108 specifically provides that a separate ac
count shall be kept of all moneys collected under House Bill Xo. 108, it is only 
reasonable to presume that the general assembly did not intend to make such 
moneys available to the state benevolent institutions by the above appropriation. 

In this connection it is also to be borne in mind that the constitution pro
vides that no money shall be drawn from the treasury except in pursuance of 
specific appropriation made by law. 

I am, therefore, of the opinion, 
First: That the money collected by the superintendents or by suit instituted 

under House Bill No. 108, after being placed in the separate account in the gen
eral revenue fund should not be used by the benevolent institutions in paying 
their current expenses as they are now using "miscellaneous receipts." 

Second: That the auditor of state should keep a separate account of such 
funds independent of the revenue fund account as kept in the ledger. 

Very truly yours, 
\V. H. MILLER, 

First Assistant Attonzey General. 

BOARD OF PARDONS ENTITLED TO EXPEXSES-XO EXPEXSE TO 
MEMBERS. 

April 16th, 1910. 

HaN. E. M. FuLLINGTON, Auditor of State, Columbus. Ohio. 

DEAR SIR:- Your communication of April 14th is rec~:ived tn which you 
submit the following questions: 

1. "Is a member of the board of pardons entitled to any com
pensation or allowance for expenses other than that provided by sec
tion 88 of the General Code?" 

2. "\Vhat expenses can be paid under the provisions of section 
!l2, General Code?" 

In reply thereto I beg to say that section 88 of the General Code is as 
follows: · 

"For the time necessarily employed in the ·discharge of his official 
duties, each member of the board of pardons shall receive ten dollars 
per day for not exceediug seventy-five days i11 any year, which compell
sation shall include traveling, hotel and other necessar)' expenses". 
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This section ~xpressly authorizes ·a per diem of ten dollars to each member 
of the board .of, pardons for not exceeding seventy-five c:\ays in any year, which 
per diem shall include ''traveling, hot.;! and. other necessary 'expenses." In other 
words, each member of the board_o·f pardons is enti.tled to receive, for each day 
actually engaged in. the performance of official duties, ten dollars, and no more. 
No personal expenses are allowed. The member must bear his own expense. 

Section 92 of the General Code provides that: 

"Each year the board of pardons shall make ·a report in wntmg 
to the governor containing the names of its officers at1d 111embers, its 
proceedings and recommendations, and a detailed statement of the 
amount and manner of its expenditures during the preceding year; 
but the amou11t so expended shall not exceed eight hundred dollars 
in any year". 

This section provides for the payment of the expenditures of the board of 
pardons and not of the individual members thereof. That is, if there be any 
expense incurred on behalf of the board, such expense is authorized to be paid 
by this section, with the limitation· that the expenditure so made shall not exceed 
eight hundred dollars 111 any year. 

Yours very· truly, 
\V, H. MILLER, 

Assista11t Attor11ey Ge11eral. 

GIRLS' l~DUSTRIAL H0;\1E- INVESTIGATING C0;\1MITTEE UNDER 
HOUSE JOI~T RESOLUTION NO. 20 INVALID. 

July 19th, 1910. 

Ho:\'. E. ~I. Ft:LLIXGT0:-1, Auditor of State, Columbus, Ohio. 

DEAR SIR:- Your letter of recent date in which you request my opinion 
upon the foil owing question is received : 

"HOitse Joint Resolution ~o. 20, by Mr. Reed, provides for the 
appointment of a Committee to inn:stigate the conditions at the Girls' 
Industrial Home. 

Can the expenses of this committee be paid out of the regular 
Legislative Committe~ Expense Appropriations?" 

In reply thereto I beg leave to submtt the following opunon: · House Joint 
Resolution Xo. 20 which you append to your inquiry reads in part as follows: 

" * * * Be it further resoived that said committee shall file 
its report of findings, recommendations and suggested legislation with 
the Governor of Ohio on or before the fifteenth day of November, 
1910. The Governor shall transmit such report to the first session of 
the 79th General Assembly." 

From the above quoted provision of House Joint Resolution No. 20, it will 
be seen that the legislature in adoP.ting the same contemplated and provided that 
the committee provided for therein should act after the adjournment of the 78th 
General Assembly. In the case of. State ex rei Rulison v. Gayman, 11 0. C. C. 
n. s. '257, Judge Giffin, rendering the unanimous opinion of the circuit court, on 
pages 261 and 262 uses the following language: 
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"The right to investigate and gather information in the manner 
her~ proposecl exists, if at. all, as an incident of and by implication 
from the powe'r to legislate conferred by the constitution. An act 
duly passed by the General .\ssemhly is a complete exercise of the 
power to legislatl': hut a resolution to investigate for the purpose of 
further legislation, passed by the same body, is the exercise of a right 
incident to that power. and if the power itself he surrendered the in
cidental right goes with it. 

\\"hen the general assembly adjourned si11c die its purpose to use 
the information in aid of legislation could no longer be carried out; 
and while it could order the in formation to be transmitted to its 
successor, it could not form or express a purpose for nor impose its 
own upon ils successor.· The latter would use the information as it 
saw fit, without regard to the intention of the former. 

1t is the same as if no purpose were expressed, and the result is 
that an in"'~stigation is proposed, without any legislati,·e purpose or 
any other acknowledged purpose, with authority in the committee to 
roam over the entire field of gm·ernmental functions and report its 
discoveries to the next General Assembly fresh from the people who 
alone have power to instruct. Such power to investigate is hot con
ferred by the constitution in express terms nor by implication. Cush
ing's L. & P. of Leg .. "\ssemblies, Section 4!)6; In re Pac. Ry. Co. 32 
Fed. 241." 
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This case is. therefore, authority for the proposthon that the 78th ·General 
Assembly had no power to appoint this committee with power to make investiga
tion of the conditions of the Girls' Industrial Home after such General Assembly 
had adjourned sine die. This case involved the question of the validity of a 
joint resolution of both houses of the General Assembly, which provided for 
the appointment of a committee of six, three from each house, with full power 
to investigate charges of corruption existing in the government of the city of 
Cincinnati and county of Hamilton, and directed such committee to make report 
to the General .\ssembly. from which such committee had been appointed, if in 
session, and if not, to the Governor for transmission to the succeeding General 
Assembly. The similarity between the provisions of the joint resolution in that 
case and House Joint Resolution :\ o. 20 of the 7Rth General Assembly is apparent. 
This case was affirmed without report by the Supreme Court in 7!) Ohio State, 444. 

I am, therefore, of the opinion, under the authority of the above entitled 
case, that House Joint Resolution :\ o. 20, concerning which you submit your 
inquiry, is invalid, -and that the committee provided for therein has no power to 
do and perform the acts therein specified, and, therefore, that the expenses of 
such committee cannot lawfully be paid. 

Yours very truly. 
u. G. DENMAN, 

Attorney General. 

JURY FEESE\ FELO:\Y C:\SES MAY XOT BE PAID BY STATE. 

December 14th, 1910. 

HoN. E. M. Ft:LLINGTO:>, Auditor of State. Colr11nbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of December 12th, 
'\ requesting my opinion upon the following question : 
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'·Section 12375, General Code: 'In all sentences in criminal 
cases the court shall include therein and render a judgment against 
the defendant for the costs of prosecution; and if the jury has been 
called in the trial of the case a. jury iee of six dollars shall be 
included in the costs.' (R. S. Sections 13:30 and 6799.) 

Question. Can ti)is charge of six dollars be legally made 
against the defendant, and if so, can it be included in the cost bill 
and be made a legal charge against the state, to be paid as other 
fees and costs?" 

This section explicitly authorizes a jury fee of six dollars to be taxed as 
costs, and included within the judgment for costs, against a defendant in a 
criminal case. I know of no reason why execution should not issue in a proper 
case against the property of a defendant for the satisfaction of this portion of 
such a judgment as well as of other portions of the judgment for costs, nor 
have I found any case questioning the validity of this provision. 

vVhether this item can be included in the cost bill to be paid by the state 
m a felony case is not so clear. Section 13i22 General Code, prO\·ides that, 

''Upon sentence of a person for a felony. the officers, claiming 
costs made in the prosecution, shall deli\·er to the clerk itemized 
bills thereof, who shall make and certify, under his hand and the 
seal of the court, a complete bill of costs made in such prosecu
tion, including the sum paid by the county commissioners for the 
arrest and return of the convict on * * * requisition * * *" 

Section 1372-!, General Code, pro\·ides that. 

"If the convict is sentenced to imprisonment in the penitentiary 
or to death, and no property has been levied upon, the sheriff shall 
deliver such certified cost-bill, ·having accredited thereon the amount 
paid on costs. with the com·ict. to the warden of the penitentiary. 
* * *" 

Section 13726, General Code, provides that, 

"* * * the warden of the penitentiary shall allow so much 
of the cost-bill and charges for transportation as is correct, and 
certify such allowance, which shall be paid by the state." 

Section 13727, General Code, provides that, 

''Upon the return of the writ against the com·ict, if an amount 
of money has not been made sufficient ior the payment of the costs 
of conviction, * '· * the clerk shall so certify to the auditor of 
state * * *. Such amount so unpaid as the auditor finds to be 
correct, shall be paid by the state, to the order oi such clerk." 

lt is elementary that in the ordinary signification of the word, "costs" does 
not include jury fees. That the jury fees are included in the costs whicn may 
be adjudged against the defendant results because of the specific provision of 
section 12375, General Code. If. on the other hand, such fees are to be included 
within the meaning of the word "costs" as used in sections 13722 et seq., above 
quoted, it will not be because that word naturally includes such fees but because 
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these sections are to be read in connection with section 1237i:i and the meaning 
of the two terms regarded as identical in both sections. 

Upon careful consideration, I am of the opinion that there is no reason 
for holding that the word "costs" as used in section 13722 in any sense other 
than its natural meaning, and that there being no provision in said section for 
the inclusion of the jury fee in the bill of costs to be paid by the state, such 
fee may not be included in that bill but must be paid out of the county treasury. 
In so holding I follow what appears to be a uniform ruling of your office and 
of this department. (See Opinions of the Attorneys General of Ohio, Vol. 5, 
page 473.) 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

FISH AND GAME WARDENS- DEPOSIT FOR BADGES NEED NOT 
BE TURXED IXTO STATE TREASURY. 

September 22nd, 1910. 

Hox. E. ::\f. FuLLI!'IGTOX, Auditor of State, Columbus, Ohio. 

DEAR SIR:- I am in receipt of your letter of September 16th, m which 
you submit the following for my opinion: 

''lt is the practice of the fish and game commiSSIOn to fur
nish deputy game wardens with badges of authority. These badges 
were paid for out of the general expense fund. For a time these 
badges were furnished free to the deputy game wardens, but it was 
found that badges were lost and deputy game wardens retiring from 
the service of the Commission failed to return them. This caused 
the commission to require a deposit by the wardens on their enter
ing the service, the amount so deposited being returned to them on 
the delivery of the badge at the expiration of their term. 

"Do such deposits constitute receipts within the meaning of 
the law which requires all receipts by state departments to be paid 
into the state treasury?" 

I beg to call your attention to section 24 of the General Code, which is 
as follows: 

"On or before Monday of each week, every state officer, de
partment, board, or commission shall pay to the treasurer of state 
all moneys, checks and drafts received for the state, during the pre
ceding week, from fees, penalties, fines, costs, sales, rentals, or other
wise, and file with the auditor of state a detailed verified statement 
of such receipts." 

The above section only applies to money received for the state when such 
money belongs to the state. In the case at hand the fish and game commission 
merely hold the deposit made by a game warden referred to in your inquiry, 
conditioned upon such game warden returning the badge given to him by the 
game commiSSIOn. The entire transaction is merely a rule of the commiSSIOn 
to insure the return of badges. \Vhen the badges are returned the game com-
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-mission is required to return the deposit: This transaction is in the nature of 
a "cash bond" and in my opinion is not money received for the state as referred 
to in section 24 of the General Code and that it is not necessary for the game 
commission to pay the same into the state treasury. I feel strengthened in this 
opinion by the provision· of the Constitution which provides that no money 
may be drawn from the state treasury except in pursuance of a specific ap
propriation made by law. If these deposits were ·required to be paid into the 
state treasury by the game commission it . would be impossible for the game 
commission to return the money to the deputy warden without having a specific 
appropriation from the legislature of this fund. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

TOLEDO STATE HOSPITAL-STEWARD-RENT FOR RESIDENCE OF. 

January lOth, 1910. 

HoN. E. M. FuLLINGTON, Auditor of State, Columbus, Ohio. 

DEAR SrR:- Your communication is received in which you submit the fol
lowing inquiry: 

"Section 653, Revised Statutes, provides 'superintendents, stew
ards and matrons shall reside in and devote their entire time to the 
interests of the institution with which they are connected'. 

"The trustees of the Toledo State Hospital, from lack of suitable 
rooms, or other reasons, provide a residence for their steward outside 
of the institution, and seek to have the rent of this residence paid out 
of the State Treasury". 

Query: Is the rent for such residence a proper charge against 
the state? 

In reply I beg to say, it is the duty of the trustees of the Toledo State 
Hospital to _Provide living accommodations for the steward of the institution. I 
assume that if by reason of the crowded condition of the hospital no rooms can 
be provided for the steward that he could be housed outside of the institution . 

. The constitution provides that, 

"No money shall be drawn from the (state) treasury except m 
pursuance of a specific appropriation made by law". 

I am not informed as to whether or not the legislature has made any appro
priation for the Toledo State Hospital out of which house rent for the steward 
may be paid. 

Under the above quoted provision of the constitution it is my judgment 
that a specific appropriation for house rent would have to be made by the legis
lature before such rent could be paid out of the state treasury. 

Yours very truly, 
u. G. DENMAN, 

Attomey General. 
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STATE OFFICERS- CO~IMISSTO~- ~iODE OF ISSUAXCE AXD FEE. 

September 20th, 1910. 

HoN. E. M. FuLLIXGTON, Auditor of State, Columbus, Ohio. 

DE.\R SIR:- I beg to acknowledge receipt of your letter of September 16th, 
directing my attention to the pro\·isions of sections 138 and 139. General Code, 
and submitting for my opinion thereon the following questions: 

"1. \Vhat constitutes a '~tate officer'? 
:2. Should every official appointed by the governor and to whom 

a commission is issued be considered a state officer? 
3. Should every official appointed by the governor (except militia 

officers) who, for the discharge of his duty, received compensation or 
salary, pay a fee of Five ($5.00) Dollars to the Secretary of State for 
making, recording and forwarding his commission? 

4. Should the governor or secretary of state collect the fee and 
deliver the commission covering appointments made by the governor?" 

Sections 138 and 139 are in part as follows: 

Section 138 : 

"A * * * state officer * * ') shall be ineligible to perform 
any duty pertaining to his office, until he presents to the proper officer 
or authority a legal certificate of his election or appointment, and re
ceives from the governor a commission to fill such office." 

Section 139 : 

"Except militia officers, each of the officers designated in the pre
ceding section who, for the discharge of his official duty receives any 
fee, compensation or salary, shall pay a fee to the secretary of state 
for the making, recording and forwarding his commission before being 
entitled to receive it. The fee * * ~' shall be * * * five dol
lars." 

The question presented by your first three inquiries is one of considerable 
difficulty. The word "officer" has a primary meaning which is quite definite and 
certain. The ultimate test of what constitutes a public office is the delegation 
to the incumbent of a public function to be exercised in behalf of the state as 
a part of the sovereignty of the state (State vs. Jennings, 57 0. S. 415). Other 
incidental tests are, permanency or continuance of authority (State vs. Brennan, 
49 0. S. ::~:n ; the giving of a bond; the taking of an oath of office and com
pensation (State vs. Halliday, Gl 0. S. 171) ; and a title pertaining to the office 
as such. 

All of these tests, with the exception of the first above mentioned, I have 
chosen to regard as incidental rather than essential, as the absence of any one 
of them will not deprive a position of its official character, resulting from the 
application of the first test. 

There is another test, however, laid down by authorities, and which I regard 
as not only essential in its nature, generally speaking, but also decisive of the 
question submitted by you. The authorities all hold that an officer as such must 
be authorized by law to exercise functions pertaining to an office in an inde-
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pendent capacity (See State ex rei vs. Jennings, supra; State ex rei vs. Brennan, 
supra.) 

To illustrate the operation of this test permit me to refer to the duties of 
the First Assistant Attorney General. ln many instances the first assistant at
torney general exercises, under and by virtue of section 335 General Code, powers 
commensurate with those of the Attorney General, but he is exercising the duties 
and powers of the office of the attorney general, and hence can not be said to 
exercise any functions pertaining to the sovereignty of the state in an independent 
capacity. 

From all the foregoing I am of the opinion that the first characteristic to 
be particularly noted in connection with the definition of the term "state officers" 
as employed in the section under consideration is that it refers only to heads of 
departments. Subordinate officers, however extensive their powers and whatever 
the source of their appointment, providing always they are subject to the direc
tion and control of another officer in the same department, are not "state officers" 
within the meaning of section 138 General Code. This requirement that the 
powers of the office must be independently conferred is not to be construed to 
exclude from the definition of the term members of a state board. If the board 
as such is an independent tribunal and the other tests above suggested, when 
applicable are satisfied, its members are officers. (Barker vs. State, 69 0. S. 68.) 

Your second inquiry seems to question whether or not an official who holds 
his office by virtue of an appointment and not by virtue of an election is a state 
officer within the meaning of section 138. This question is answered by the lan
guage of section 138 itself which provides that a commission shall issue upon 
"a legal certificate of his election or appointment." 

Answering your third question I beg to state that every state officer, as 
determined by the above suggested tests, who, for the discharge of his duty, re
ceives any fee, compensation or salary, must pay a fee of five ($5.00) dollars 
to the secretary of state for the making, recording and forwarding of his com
mission before being entitled to receive his compensation: The language of sec
tion 139 is, it seems to me, so plain as to preclude any question as to its mean
ing. vVhatever may be the purpose of the section its purport is clear. 

Answering your fourth question I beg to state that, reading the above quoted 
provision of section 139 in connection with section 140, which provides in part 
that deputy state supervisors of elections 

"shall * * * forward * * * to the secretary of state a 
certificate of election of such officer together with the fee so paid" 

and that, 

"Upon receipt of such certificate and fee by the secretary of state, 
the governor shall issue and forward the proper commission" 

and that, 

"The fee so received by the secretary of state shall be paid into 
the state treasury to the credit of the general revenue fund", 

I am of the opinion that the duty to collect the fee is imposed by law upon the 
secretary of state, while the duty of forwarding the commission is enjoined upori 
the governor, and that this rule applies as well to the issuance of commissions 
to appointees of the governor as to the issuance of commissions to elective officers. 

Your question not being specific I have endeavored to set forth the prin
ciples by which specific questions may be determined. I am aware that laws re
lating to different officers present different questions and that in the last analysis 
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the nature of each posttwn must be determined by itself. It is believed, how
ever, that the foregoing will enable you to determine each of such specific ques
tions that may arise. 

Yours very truly, 
U. G. DENMAN, 

Attomey General. 

OHIO STATE REFOR1IATORY -ABSTRACT OF LAXDS PROPOSED 
TO BE PVRCHASED BY. 

November 19th, 1910. 

HoN. E. ~J. FL"LLINGTON. Auditor of State, Columbus, Ohio. 
DEAR SIR:- I herewith enclose abstract of title to lot 15 in Spring Grove 

Addition to the city of ~Iansfield, Ohio. This abstract has been submitted to me 
by the Ohio State Reformatory for approval. 

The abstract in its present form fails to show whether or not ~Iary Hart, 
the grantor, mentioned on page .) of the abstract, is married or single. It is to 
be noted that thirty years ha,·e elapsed since the time of the above conveyance, 
and I, therefore, do not consider this defect material. Page 6 of the abstract 
shows the gr.tntee to be "Daniel ~[yers" while page 7 of said abstract shows the 
grantee to be "Daniel A. ::VIyers." This abstract has been heretofore returned to 
the abstractor to see if he could not correct this defect, and from the note of 
the abstractor on p<1ge 7 it will be seen that it was impossible to do this. You 
will also note that it has been twenty-seven years since the date of this con
\'t>yance, and I, therefore, do not consider this defect material. 

In approving this abstract I have also taken into consideration that, at the 
present time this department is acquiring a large number of lots in the Spring 
Grove Addition to the city of ~lansfield for the Ohio State Reformatory, and 
it is, therefore, necessary for us, if possible, to purchase some lots in this addi
tion before the condemnation cases come on for trial, to be used for e\·idence to 
show the value of the property in the addition, and lot fifteen ( l::J), being one 
of the few lots on which we have been able to agree upon a reasonable purchase 
price, anrl as the defects which I have noted are of such long standing and 
undoubtedly cured by time, I recommend that you honor the voucher issued by 
the Ohio State Reformatory for lot fifteen (1.5) of the above addition. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

BOARD OF REVIEW -COUXTY CO~OTISSJOXERS-AUTHORJTY TO 
REDUCE CO~fPEXSATJO:'-J OF l\IDIBERS. 

July 2.5th, l!HO. 

HoN. E. ~f. Ft"LLINGTON, Auditor of Stale, Columbus, Ohio. 

DEA!l StR:- J beg to acknowledge receipt of your letter of July IRth, sub
mitting for my opinion thereon the following inquiry: 

"After a board of county commissioners has fixed the compen
sation of a board of review (section ::J62l General Code) at S::J.OO 
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per day, can this board of county commissioners at a subsequent 
meeting, and after the Board of Review is engaged in the work, 
rescind their former order and fix the compensation at ~.50 per day?" 

Section 5621 of the General Code provides that: 

"The county commissioners shall fix the salary of the members 
of the board of review, which shall not be less than three dollars and 
fifty cents per day for each day the board is in session, and not to 
exceed two hundred and fifty dollars per month for the time such 
board is in se•~ion. Such salary shall be payable monthly out of the 
county treasury upon the order of said board and the warrant of 
the county auditor. The board shall meet in rooms provided by the 
county commissioners, and when in session, shall devote their entire 
time to the duties of their office. No member thereof shall be engaged 
in any other business or employment during the period of time cov
ered by the session of the board." 

On May 3rd, 1910, I advised the Bureau of Inspection and Sttpervision of 
Public Offices of your department that the power of the county commissioners 
under section 5621 General Code was not a continuing power, but could be exer
cised only once for each session of the board. That is to say, the statute refers 
to the compensation "for the time such board is in session," thereby indicating 
that the commissioners have the power to fix it as to each session. When once 
exercised this power is then discharged as to such session. 

The Circuit Court of Montgomery County has recently adopted this view 
in th.: case of State ex rei v. Edwards (not as yet reported). In that case the 
court holds in addition to the foregoing, that where the commissioners at the 
opening of a session of the board of review have failed specifically to fix the 
salaries of the m~mbers for such sessioQ, they cannot fix it during the session. 
The salary previously fixed is presumed to apply to the current session. 

From all the foregoing it follows that the answer to your question must 
be in the negative. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

DOW-AIKIN LAW- PROPERTY SUBJECT TO LEVY UNDER SECTION 
6078 GENERAL CODE. 

August 17th, 1910. 

HoN. E. M. FuLLINGTON, Auditot· of State, Columbus, Ohio. 
DEAR SrR:- I beg to acknowledge receipt of your letter of August 11th, 

submitting- for my opinion thereon the following question: 

"Under the provisions of section 6078 General Code, on what 
particular class of property can a county treasurer legally levy? Can 
the levy be legally made on a piano or other articles not necessary 
to be used in carrying on the business?" 

Section 6078 cited by you provides a method of collecting the tax levied 
"upon the business of trafficking in spirituous, vinous, malt or other intoxicating 
liquor," and is as follows: 
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''The county treasurer 0 * * in case of the refusal to pay 
such amount so due, shall levy on the goods and chattels of such 
per~on, corporation or partnership, (engaged in such business) wher
ever found in such county, or on the bar, fixtures, furniture, liquors, 
leasehold, and other goods and chattels, used in carrying on such 
business. Such levy shall take precedence of all liens, mortgages, 
conveyances or incumbrances hereafter taken or had on such goods 
and chattels so used in carrying on such business; and no claim of 
property by a third person to such goods and chattels so used in 
carrying on such business shall avail against such levy by the treas
urer. Xo property, of any kind, of any person, corporation or co
partnership liable to pay such amount, penalty, interest and costs 
shall be exempt from such levy." 
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The provisions of the foregoing section seem plaih to me. All personal 
property belonging to the person or corporation liable for the tax, wherever 
situated and regardless of its use, is subject to levy thereunder. However, only 
such property as is used in carrying on the business of trafficking in intoxicating 
liquor is subject to such levy to the exclusion of all prior liens and intervening 
claims. That is to say, there are really two kinds or degrees, so to speak, of 
levies provided for in this section; one upon the personal property of the person 
liable, generally, and the other upon the property used in the business. 

Assuming, however, that you desire to be advised as to the meaning of 
the phrase "used in carrying on such husiness" I beg to state as my opinion there
on that the same .refers to any article actually used in connection with the busi
ness, whether the same is essential or necessary to the sale of intoxicating liquor 
or not. That is to say, if a piano, the article specifically referred to by you, is 
used in a bar-room or in an establishment the principal business of which is that 
of trafficking in intoxicating liquors, and the use of the piano is incidental to 
the principal business so carried on, by way of entertaining visitors, thus afford
ing a means of attracting to the place prospective purchasers of intoxicating 
liquors, then the same is "used in carrying on such business" within the mean
ing of section ()(178, and the claim that such use was not "necessary" to the 
carrying on of such business would be immaterial. 

Very truly yours, 
w. H. MILLER, 

Assistant Attomey General 

QUADRENNIAL APPRAISEMENT LAW- ::\fEMBERS OF CITY BOARDS 
NOT ENTITLED TO PERSONAL EXPENSES. 

March 2nd, 1910. 

HoN. E. ~I. Fm.LT~>GTON, A11ditor of State, Columbus, Ohio. 
DEAR Sm: -I beg to acknowledge receipt of your letter of February 2nd, 

submitting for my opinion thereon the following question: 

"Volume 100, page 83, section 7, Ohio Laws provides: '* * * 
and such incidental expenses as such board shall deem necessary shall 
be paid out of the county treasury in like manner * * *' 

"Can '[ncidental Expenses,' as used in this connection, be held 
to include personal expenses, such as street car fare, meals, hack and 
livery hire?" 
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In my judgment the clause abO\·e quoted does not authorize the payment of 
personal expenses to the members of the city board of real estate assessors. 
While the phrase "incidental expenses" might be construed so broadly as to in
clude such expenses, and while the board of appraisers has a very broad dis
cretion under the clause in the matter of expenses, yet the principle that public 
officers are not permitted to receive compensation or remuneration of any kind 
from the public treasury, save in pursuance of specific provisions of law, operates 
in my judgment to restrict such a broad construction and to circumscribe the 
discretion of the board. 

I, therefore, conclude that members of the city board of real estate assessors 
are not entitled to personal expenses. 

Yours very truly, 
u. G. DENMAN, 

Attorney Ge11eral. 

DEPOSITORY LAW -COUNTY. 

State entitled to interest 011 corllll}' deposits. 

February 25th, 1910. 

BoN. E. :tvl. FuLLINGTON, Auditor of State, Columb11s, Ohio. 
DEAR SIR:- Your communication is received with which you submit to this 

department for an opinion thereon the inquiry of Fred H. Wolf, Prosecuting 
Attorney, \Vauseon, Ohio, as follows: 

"Has the State of Ohio the right to demand from the various 
counties of a proportionate part of the interest collected on deposits 
made pursuant to the county depository law, 98 Ohio Laws, 274 ?" 

In reply thereto [ beg to say that the county depository act provides that 
the interest on the deposits shall be credited to the county on the first day of 
each calendar month, or at any time when the account may be closed, and at 
the time of crediting such interest the depositary shall notify the auditor and 
treasurer, each separately in writing, of the amount thereof, 

"and all such interest shall be apportioned to the several funds in 
proportion to the amount 8f interest accruing to such different funds 
by the county auditor, and the county auditor shall inform the treas
urer, in writing, of the amount credited to each of such funds." 

It must be admitted that the deposit so made under this law is in part 
moneys collected as result of the state levy; therefore, when the accrued interest 
on said deposits 

"shall he apportioned to the several funds in proportion to the 
amount of interest accruing on such different funds" 

it is clear that part of the interest should be accredited to the fund to be remitted 
to the auditor oi state. The question then is, does the increment follow the 
principal? That it does in the absence of statute or stipulation to the contrary, 
has been decided by the supreme court in the case of Eshelby vs. The Cincinnati 
Board of Education, 66 0. S. 71. 
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It is 1~1y opunon that. under the pro,·isions of the depository act, the state 
has the right, and it is the duty of the auditor of state to demand from the 
various counties a proportionate part of the depository interest. 

Yours very truly, 
U. G. DENMAN, 

A ltorney Geueral. 

DECEXXL\L APPRAISEME:\T OF REAL PROPERTY- REAL 
PROPERTY. 

Dece1111ial stale, COIIII(\' a11d city boards may uot cha11ge aggregate ·value of 
property as listed at appraisemellf. R. S. 2313, Gmeral Code, 5594, R. S. 2817, 
Ge11eral Code 5611, R. S. 2819-1 Ge11eral Code 5618. Board of Equa/i:;atioll may 
uot cha11ge total appraisemellt. 

February 16th, 1910. 

Hox. E. M. Fcu.rXGT0:-1, Auditor of Stale, Columbus, Ohio. 

DEAR SIR:- Your communication is recei,·ed 111 which you submit to this. 
department for an opinion thereon the following inquiries;. 

"Has the decennial county board of equalization or the decennial 
city board of equalization authority to increase the aggregate value 
of the real property of the county or city above the aggregate value 
thereof, as returned by the assessors, with additions made thereto 
by the auditor?'' 

"Has the decennial state board of equalization the authority 
to increase or decrease the aggregate value of the real property of 
the state, as equalized by the decennial county and city boards of 
equalization, and certified by the various county auditors?" 

"Has the decennial county board of equalization or the decen
nial city board of equalization, sitting as a board of revision, au
thority to increase or decrease the aggregate value of the real prop
erty of the county or city, above or below the aggregate of the value 
certified to them for consideration?" 

"Has the decennial county board of equalization authority in 
equalizing the ,·aluation of real estate, to shift valuations from one 
taxing district to another, or shall they consider each separate taxing 
district in the adjusting of valuations?" 

To state fully the relation that each of the boards of equalization inquired 
about bears to the others and to analyze the sections of the Revised Statutes 
providing for such boards and defining their duties would require an opinion of 
great length. l shall, therefore, confine my answer to an expression of the con
clusions arri,·ed at hy such consideration. 

These statutes provide a careful arrangement of details from the work of 
the decennial land assessor to and through these different boards, but so related 
that the object sought, to-wit, that an equitable valuation may be arrived at in 
the state, and which shall be the basis of all levies for the decade next ensuing. 

Equalization and not original appraisal is the paramount purpose and de
sign of the statutes creating these different boards. From a consideration of 
the statutes creating these boards, and defining their duties I think it apparent 
that the state board may not increase or decrease the aggregate value of the 
real property of the state as equalized by the decennial county and city hoards 

Hl .\. G. 



290 ANNUAL REPORT 

of equalization and certified by the various county auditors; that the decennial 
county board of equalization may not increase or decrease the aggregate value 
of the real property of the county above or below that certified to them for 
consideration; that the decennial city board of equalization while sitting as a 
board of revision or otherwise, may not increase or decrease the aggregate 
value of a city above or below the aggregate value certified to it for consid
eration. If this could be done the decennial appraisement, and which we have 
been led to think amounts to something, would become of no fixed value or 
guide, and the expense of obtaining the same might well be saved. 

lt is my opinion that in the enactment of these statutes the legislature 
intended that the original appraisals should stand subject to additions made 
thereto by the auditor of the county until subsequent appraisements might be 
made by a board of like authority. lt, therefore, follows that your three first in
quiries should be answered in the negative. 

The answer to your fourth inquiry is not free from doubt because of the 
ambiguous language used in section 2814 Revised Statutes. It is therein pro
vided that the auditor of the county shall lay before the decennial county board 
the returns made by the district assessors with the additions which he shall 
have made thereto, and said board shall then immediately proceed to "equalize 
such values." The statute specifically provides that this board shall not reduce 
the aggregate of the real property values thereof as returned by the assessors 
with additions made thereto by the auditors. The statute does not forbid the 
increase of the aggregate appraisal for the apparent reason that the auditor 
from time to time makes additions thereto. The state board does not deal 
with the individual owners, but deals with the towns and counties, and in 
equalizing values it may increase or decrease the valuation of a county or town 
by a certain percentum. The county decennial board in equalizing values must 
deal with the individual owners. The power of the county board is as wide 
as the county and its limitation as to the county seems to be that it must deal 
with the individual owners of property upon complaint and notice and not 
change the total appraisal of the county. 

l therefore conclude that while the decennial county board of equalization 
has no authority to shift the values from one taxing district to another, making 
the district the unit, it may change the values of certain tracts of land as 
returned by the district assessors to such an extent that the effect will be to 
change the total appraisal of a district valuation as returned by the district 
assessor. 

l n the case of Davies v. Investment Co., 76 0. S., 403, in which is con
sidered the power of boards of review of cities, the court suggested that the 
preceding decennial valuation shall not be changed, 

"unless such increase in value is caused by the erection of new 
structures not returned, or unless such increase becomes necessary in 
equalizing_ such real estate on account of omitted lands or lots re
stored to the tax list, new structures or additions or in correcting gross 
inequalities in existing values requiring a new equalization of the prop
erty so increased with other real property affected thereby". 

The unusual facts in this case fully justify the court's finding. But the 
court evidently intended this change to be made only in correcting gross in
equalities in existing values, and then to be the rare exception and not the rule. 

Yours very truly, 
u. G. DENMAN, 

Attor11ey Ge11eral. 
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COM:\IISSIONERS OF ROAD DISTRICT MAY NOT E:\fPLOY OXE OF 
THEIR OWN MEMBERS AS CLERK. 

January 12th, 1910. 

HoN. E. M. FuLLINGTON, Auditor of State, Columbus, Ohio. 

DEAR SIR:- Receipt is acknowledged of your letter of January lOth, en
closing a communication addressed to you by Hon. \Viii B: Jones, county auditor 
of Mahoning county. You request my opinion upon the inquiry presented by 
the auditor viz.: 

May the commtsstoners of a road district employ one of their 
own members as clerk at a salary by them fixed? 

This department has frequently held that public policy prohibits an ad
ministrative board from appointing one of its members to a salaried position 
under its authority, or employing such member in a subordinate capacity at a 
salary to be fixed by the board. 

This principle is abrogated in some cases by express statutory authority to 
make such appointment or employment, but in case of commissioners of road 
districts the statute authorizing the employment of a clerk {section 4757-6 R. S.) 
contains no such provision. 

I therefore conclude that the employment in question may not be made. 
Another question is suggested by the auditor, viz., 

Whether it will be lawful for the board to permit one of its mem
bers to perform the services of a clerk, but to make the appointment 
and draw the salary vouchers in pursuance thereof in the name of 
his wife? 

This also would be illegal, as the wife's employment in such case would be 
merely colorable. 

Yours very truly, 
\V. H. MILLER, 

Assist1111t Attomey General. 

TAXATION- PROPERTY VALUATION -TAX BOARDS- POWERS 
DEFINED- BOARDS OF EQUALIZATION- POWERS DEFI:-JED. 

May 27th, 1910. 

HoN. E. M. FuLLINGTON, Auditor of State, Columbus, Ohio. 

DEAR SrR:- You inquire whether or not the provisions contained in the re
cently enacted "Tax Commission Act", House Rill No. 6R, affect the powers of 
the various boards of equalization and review as defined by me in an opinion to 
you under date of February 16, 1910, in reply t0 certain inquiries made by you 
as follows: 

"Has the decennial county board of equalization or decennial city 
board of equalization authority to increase the aggregate value of the 
real property of the county or city above the aggregate value thereof, 
as returned by the assessors, with additions made thereto by the 
auditor?" 
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"Has the decennial county board of equalization or the decennial 
city board of equalization, sitting as a board. of revision, authority to 
increase or decrease the aggregate value of the real property of the 
county or city, above or below the aggregate of the value certified to 
them for consideration?" 

··Has the decennial county board of equalization authority in 
equalizing the valuation of real estate, to shift valuatio!JS from one 
taxing district to another, or shall they consider each separate taxing 
district in the adjusting of valuations?" 

In re)ly to your inquiry l beg to ad\•ise that the Langdon ~tax commiSSion 
act, House Bill No. G8, gives to the commission thereby created much fuller 
authority in matters relating to the fixing of values for taxation, and the equal
ization thereof, than was conferred upon the state board of equalization no\v 
abolished. For instance in section 81 of the tax commission act is found the 
following language: 

''The commission * * ~ shall order a re-assessment of the 
real and personal property in any taxing district, when in the judgment 
of said commission such property has not been assessed at its true 
value in money, to the end that all classes of property in such taxing 
district shall be assessed in compliance with law. * * * It may 
r·aise or lower the assessed \'alue of any real or personal property 
* * * to the end that the assessment laws of the state may be 
equitably administered". 

"Compliance with law", as used herein, evidently means that the. property 
shall he taxed at "its true value m money" as directed by the Ohio. Constitution, 
section ::!, Article Xl l. 

And again in section IOn, 

"Each county auditor, on n1· before the fir:st Monday of X O\·em
ber, l!JIO, and every fourth ye:1r thereafter, shall make and transmit 
to tl:e commission an abstract of the real property of each taxing dis
trict i1i his county, in which he shall set forth the value thereof as 
returned by the assess0rs, n•itfz s11ch additio11s as have bee11 made 
thereto." 

It is evident from these and other provisions of this act that the tax com
mission therein created is given fnll power to revise and change the aggregate 
of any and all taxing districts in the state. anrl that it has the power to increase 
the aggregate value of the real property of the state as equalized by the quad
rennial county and city hoards of equalization, and certified to it by the county 
auditors. This being tn.:e it is pertinent to inquire if, in the enactment of this 
law the legislature has not construed that part of section 5.598 of the General 
Code, which reads as follows: 

"TI'e auditor shall lav before the board all returns made by dis
trict as~essors, with tre additions which he shall have made thereto, 
and it s~all tren fortl,with proceed to equalize such valuations s.o that 
each tract or lot sh?ll be entered on the tax list at its tr.ue value, and 
for this purpo'e it .s11all observe the following rules:. First, it shall 
rai~e tl:e valu'ltion of such tracts and lots of real property as, in its 
opinion, hl\'e been returned below their true value to such price or 
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swn as it believes to be the true \'alue thereof, agreeably to the rules 
prescribed by this title for the valuation thereof * *". 
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Heretofore it has been contended, and I think rightly, that the decennial 
county board of equalization and city boards of review could not increase the 
aggregate value of the real property of the county or city above the aggregate 
value thereof as returned by the assessors, with additions made thereto by the 
auditor, except in correcting gross inequalities in existing valuations. 

The legislature is presumed to have had this section in mind in the enact
ment of the law under consideration, and that it has construed said section 5598 
of the General· Code as giving the quadrennial county boards of equalization 
power to increase the aggregate value of the real property of the county, is to 
n~y mind clearly apparent, and for this reason if the quadrennial county and 
municipal boards of equalization and review ha\·e not the power to so increase 
the aggregate values in their respecti\'t~ jurisdictions, while the said tax commis
sion, hadng the power to review the work of such boards, is given the express 
power to increase the aggregate values thereof, the effect would be that the said 
tax commission would be revising and changing the aggregates as certified to it 
by the \'arious county auditors after equalization by county and municipal boards 
when the said boards would have been denied the right to exercise their dis
cretion as to what the aggregate so changed by the tax commission should have 
been. City boards of review ha\·e like powers and for the same reasons. It 
would be a poor construction of the3e statutes to hold that the county and mu
nicipal boards of equalization and review are denied the right to fix the aggre
gate values in counties and municipali.ties, and in the next sentence to say that 
if the county and municipal boards do not fix the aggregate so that the property 
therein shall be assessed "in compliance with law" the said tax commission shall 
increase the aggregate over and above that certified to it by the various county 
auditors so as to make it conform with the law relating to the assessing of prop
erty for taxation purposes. 

The aggregates of the counties and municipalities as fixed by the respective 
boards oi equalization therein, being subject to review and change by the said 
tax commission, the legislature properly prO\·ided that they be given full au
thority to list the property therein :::nd to fix its value so as to represent their 
best official judgment as to whether it is in compliance with law. Then the state 
tax commission reviews that judgment. 

T n other words, as I construe the legislati\·e intent in the enactment of this 
commission law, it has given to ther.e various hoards full authority to increase 
the aggregate of the real property within their respective jurisdictions as returned 
to them, when in their judgment those who assess the property in the first in
stance fail to assess it as directed by the constitution of the state. It follows, 
therefore, that, in my opinion, your first and second inquiries, as above set out, 
should now be answered in the affirmative. 

As to your third inquiry, I see no reason for changing my answer thereto 
as gi\·en to you under date of February 16th, 1!110, which was that the decennial, 
now quadrennial county boards of equalization and quadrennial city boards of 
review, have authority in equalizing the valuation of real estate to increase the 
values thereof as fixed by the taxing district assessors, but this increase must 
be made by considering each separate tract of land as owned by individuals. 

Yours very truly, 
U. G. DEN~IM\, 

Attorney Ge11eral. 
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(To the Bureau of Inspection and Supervision of Public Offices.) 

SOLICITOR-SPECIAL COU~SEL I:N CO~DE~1NATION PROCEED
INGS-ii1ANNER OF PAYING. 

August 1st, 1910. 

Bureau of Inspection a11d Super·visio11 of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN:- You have reque>ted my opinion as tc. the following question: 

No appropriation having been made by a city council to the city 
solicitor for special counsel, may the solicitor employ an attorney-at
law in proceedings for the appropriation of real property necessary 
for a public improvement, to be paid for out of the proceeds of bonds 
issued by the city, and may the compensation of such attorney-at
law be paid out of the proceeds of such bonds as a part of the cost 
of the improvement? 

I have carefully examined the prOVISIOns of the General Code relating to 
the appropriation of property, the borrowing of money, and the department of 
the city solicitor, and fail to find therein any provision either expressly or by im
plication, authorizing the payment of an employe of the solicitor out of the pro
ceeds of a bond issue. 

It is perfectly competent for council to levy and appropriate funds for the 
use of the city solicitor in the employment of special counsel; but the city solici
tor has no power to expend any portion of the proceeds of the bond issue for a 
public improvement. 

Both the letter and the spirit of the municipal code oppose the payment 
of city employes out of the proceeds of a bond issue. I refer you to the opinion 
of the Attorney General. addressed to your department under date of May 14, 
l!JOo. wherein it was held that the compensation of a civil engineer regularly 
employed by the ~epartment of public ~ervice might not be paid out of the 
proceeds of a special assessment, but that the compensation of such an engineer 
specially employed for that particular improvement could be included in and paid 
out of the assessment. The case of legal counsel is quite different. Former 
section 228·! R. S., now section ::1896 General Code expressly authorizes the pay
ment of "the expense of the preliminary and other surveys," out of the proceeds 
of the assessment and the issue of bonds made to meet the same. The expression 
of one thing is the exclusion of all others, and fees of special counsel being 
omitted from the catalogue contained in section 3896 General Code, it follows 
that they may not be paid out of the proceeds of an assessment. Attorney fees 
are not to be regarded as a part of the "costs and expenses of the proceeding," 
within the meaning of said section ::1896. Both the word "cost" and the word 
"expense" h.·we a recognized legal meaning. and neither is broad enough to in~ 

elude co1r.pensation of legal counsel. 
I, therefore, conclude that the compensation of special counsel employ~d by 

the city solicitor in condemnation proceedings in connection with a public im
provement, may not be paid out of the proceeds of a bond issue or a special 
assessment levied to pay for such improvement, and if council has not appro
priated any sum for special counsel to the use of the city solicitor, the com
pensation of an attorney employed by him may not be paid out of the city 
treasury. Yours very truly, 

u. G. DENMAN, 
Attorney General. 
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SIXKIXG FC:\D TRUSTEES- :\1:\:\:\ER OF APPOIXT~IE;-;T
CO:\DIOX PLEAS COURT. 

:!95 

City aud z·iliage boards of educatiou haz•e uo/ autlzorit:J• to desiguate siukiug 
fund commissiouers of such city a11d ~·illaqe to be sii!kiug fuud commissiouers 
of school district, but COI/111101! pleas judge may. 

July 30th, l!JlO. 

Bureau of illspccliou cmd Super<·isiull of Public Offices, Department of Auditor 
of Stale, Columbus, Ohiu. 

GEXTLDI EX:-·· Your letter of July 20th is received in which you request my 
opinion upon the following questions: 

"Sec. 7fjl4, G. C., prm·ides th~1t in city and village school dis
tricts, the board of commissioners of the sinking fund of the city or 
village may he the board of com111issioners of the sinking fund of 
the school district. 

1. Have boards of education in city and village districts the 
authority to designate the sinking fund commissioners oi such cities 
and villages to be tile sinking fund commissioners of the respective 
school districts? 

2. Has the court of common pleas the authority to appoint such 
city or village boards instead of five electors as provided in the same 
section? 

:3. l f no action has heen taken to appoint either the city or 
village board or a commission composed of five electors, shall the 
city or village hoard act ex-officio and take charge of the sinking 
funds of their respective school districts?" 

In reply thereto l beg l~;a,·e to submit the following opinion: 

Section 7Gl4 of the General Code reads in part as follows: 

"The board of education of every school district shall provide 
a s;nking funcl for the extinguishment of all its bonded indebtedness, 
which fund shall be managed and controlled by a board of commis
sioners designated as the 'board of commissioners of the sinking 
fund of ............ ' (inserting the name of the district), which 
shall be composed of five electors thereof, and be appointed by the 
common pleas court of the county in which such district is chiefly 
located, except that in city or village districts the board of commis
sioners of the sinking fund of the city or village may be the board 
of the school district; such commissioners, shall serve without compen
sation and give such bond as the board of education requires and 
approves." 

un,!er the general powers given by the school code to all boards of educa
tion to make all necessary provisions for the welfare of the schools within 
their jurisdiction, it might seem at lirst thought that it is within the power of 
city and village boards of education to provide by proper resolution that the 
board of commissioners of the sinking fund of such city or village shall be the 
board of commissioners of the sinking fund of the city or village school district, 
but section 7614 of the General Code, quoted above, is a section applying to a 
particular matter. viz., the matter of the appointment of a board of sinking fund 
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commissioners for the city or village district. The power of making the appoint
ment is by this section conferred upon the court of common pleas of the county 
in which the district is chiefly located, and the language thereof provides that 
the board of sinking fund commissioners for a city or village district "shall be 
composed of five electors thereof and be appointed by the common pleas court 
of the county in which such district is chiefly located, except that in city or 
village districts the board of commissioners of the sinking fund of the city or 
village may be the board of the school district." 

_ This language does not expressly confer upon the board of educatioi'I- any 
power to appoint these commissioners of the sinking fund, but, on the other 
hand, does expressly confer upon the common pleas court the power to appoint 
five electors thereof ''except that iu city or village districts the board of the city 
or village may be the board of the school district." That is, this language, as 
it seems to me, confers the power upon the court of common pleas to appoint 
either live electors of the district, or in lieu thereof the members of the board of 
sinking fund trustees of the city or village in which the school district is chiefly 
located. 

I am of opinion therefore that boards of education in city and village dis
tricts do not ha\·e the authority in and by themselves to designate the sinking 
fund trusteees or commissioner~ of such cities and villages to be the sinking fund 
commissioners of the school district. l f it is desired that the sinking fund 
trustees of the city or village act as the sinking fund commissioners of the 
school district a proper proceeding would be for the board of education to obtain 
the consent of such city or village sinking fund trustees to act as the school 
district sinking fund commissioners, present such consent to the judge of the 
court of common pleas in the county with a request to the judge by the board of 
education to appoint such sinking fund trustees as the board of sinking fund 
commissioners of the school district. The court could then make such appointment 
and show the proceedings on the records of the court under the title of "In the 
matter of the appointment of sinking fund commissioners of the ............ .'' 
(inserting the name of the district). 

I am also of opinion that the court of common pleas might appoint the 
city or village board of sinking fund trustees in lieu of fin directors without 
the consent of the board of education. 

As to your third question I am of the opinion that the sinking fund trus-
tees of the city or village may not 
sioners of the school district except 
mon pleas. 

act ex-officio as the sinking fund commis
through appointment by the court of com

Yours yery truly. 
u. G. DE!OfA~. 

A !Iamey Ge11eral. 

·'OTHER EXPEXSES" AS USED IN SECTIOXS 7827 AND 7828 G. C. 
CO:\TSTRUED. 

July 19th, 1910. 

Bureau of luspectiou and Supervisioll of Public Offices. Department of Auditor 
of Stole, Columbus, Ohio. 

GENTLEMEN:- Your letter of July 8th is received in which you request my 
opinion npon the fol1owing statement of facts: 

A teacher of Clermont county was tried for immoral conduct 
tmder authority of sections i82i and i828 of the General Code by the 
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county board of examiners of that county, and acquitted by a vote 
of two to one. 

\Vhat, if any, witness fees may be lawfully included in the "other 
expenses" of the trial and certified to the county auditor by the board 
to he paid out of the county treasury? 
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In reply thereto I beg leave to submit the following opinion: Sections 7827 
and 78:28 of the General Code read as follows: 

Sec. 78:27. "X o certificate shall be issued to any person who is 
less than eighteen years of age. If at any time the recipient of a cer
tificate be found intemperate, immoral, incompetent 0r negligent, the 
examiners, or any two of them, may revoke the certificate; but such 
revocation shall not pre\·ent a teacher from receiving pay for services 
previously rendered. Before any hearing is had by a board of ex
aminers on the question of the revocation of a teacher's certificate, 
the charges against the teacher must be reduced to writing and placed 
upon the records of the board. He shall he notified in writing as to 
the nature of the charges and the time set for the hearing, such notice 
to be served personally or at his residence;. and be entitled to produce 
witnesses and defend himself. The examining board may send for 
witnesses and examine them on oath or affirmation which may be ad
ministered by any member of the board touching the matter under 
investigation". 

Sec. 78:28. "The fees and per diem of examiners for conducting 
such investigation at three dollars a day each and other expenses of 
such trial shall be certified to the county auditor by the clerk and pres
ident of the examining board and be paid out of the county treasury 
upon the order of the auditor". 

The above quoted provisions of· section 7828 of the General Code leave it 
in the discretion of the board of county examiners to fix what "other expenses 
of such trial" shall he by them certified to the county auditor and paid out of 
the count,v treasury, and I am of the opinion that such discretion, when reason
ably exercised, cannot be controlled. It is clear, therefore, that such board by 
virtue of these two sections might lawfully pay mileage and fees to witnesses 
called hy it, and it does not seem to me that the determination of the board to 
pay reasonable mileage and fees to witnesses produced by the teacher in a case 
like the one which is presented in your inquiry, where, upon a full hearing, the 
teacher charged with immoral conduct was completely exonerated of such charges 
by the board, would be an unreasonable exercise of the discretion vested in it 
in regard thereto by section 7828. Such a procedure on the part of the board 
of county examiners would at least seem eminently just and in line with the 
statutes of this state governing court costs, and making such costs follow the 
judgment. 

Yours very truly, 
u. G. DENMAN, 

Attorney Gmeral. 
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MUNICIPAL CORPORATIONS-MAY EXTER I~TO CONTRACT FOR 
WATER AND ELECTRIC LIGHTS, BUT MUST BE 

COMPETITIVE BIDDING. 

November 30th, 1910. 

Bureau of Inspection a11d Super·uisio11 of Public Offices, Department of Auditor 
of State, Columbus, 0/zio. 

GENtLEMEN:- You have submitted to me for an opinion thereon inquiries 
directed to you by the auditor of the city of Warren, as follows: 

"Has a municipal corporation the right to contract with a private 
corporation to furnish water for fire protection, etc., to said muni
cipality, without inviting competitive bids by advertising?" 

"Has a municipal corporation the right to contract with a private 
corporation to furnish light for the streets, avenues,· etc., within the 
municipality, without inviting competitive bidding by advertising?" 

These two questions may be considered together. The answer to both of 
them is, in my opinion, in the negative. Section 3809 of the General Code, for
merly a portion of Section -!5 M. C., provides in effect that contracts of both 
of these sorts, together with other c;.mtracts of a similar nature, may be author
ized "for a period not exceeding ten years, and the requirement of a certificate 
that the necessary money is in the treasury, shall not apply to such contract 
* * *" 'While such contracts are, . by the provision above cited and quoted, 
exempted from the requirement that the auditor shall issue a certificate that the 
money is in the treasury, etc., there is no provision in the General Code ex
empting them from any requirement that competitive bids be invited by ad
vertising. The sole question is, therefore, as to whether these contracts are 
such contracts as are required to be entered into after competitive bidding. 

Section 4328 of the General Code, formerly a portion of section 143 M. C., 
provides in part as folJows: 

"The director of public sen·ice may make any contract * * * 
under the supervision of that department not involving more than five 
hundred dollars. \Vhen an expenditure within the department, other 
than the compensation of persons employed t-herein, exceeds five hun
dred dolJars, such expenditure shalJ first be authorized and directed by 
ordinance of council. \Vhen so authorized and directed, the directors 
* * * shaH make written contract with the lowest and best bidder 
after advertisement * * *" 

By section 4324 of the General Code it ts provided that, 

"The director of public service shaH manage and supervise all 
public works and undertakings of the city except as otherwise pro
vided by law * * *" 

It is not "otherwise prO\·ided by Jaw" with respect to the management and 
supervision of contracts with private corporations to furnish water and electric 
current for the use of the city; and section 3809 above quoted, by necessary 
inference, prohibits a city council ·from making such a contract itself. 

I am,. therefore, clearly of the opinion that such contracts are "within the 
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department of public service." It follows, therefore, that ther must b-e executed 
in accordance with the provisions of sections 43:!8 et seq. of the General Code. 

In so holding I have taken into consideration the fact that section ()324 of 
the General Code, formerly section ilfi51 Revised Statutes, authorizes 

'"The municipal authority of any city or village * * ~, 111 

which a gas or water company is organized" 
"contract with such company for lighting or supplying with water 

the streets * * * and public places in such city or village * " '~" 

\Vhile this section confers power to contract with a water company, it does 
not prescribe the manner in which such contract shall be entered into, and, in 
my judgment, it must be read in connection with section 4328; nor does it pre
scribe what shall be the "municipal authority", and in this connection it must be 
read together with section 4324 of the General Code. 

There is no corresponding provision relating to electric lighting contracts. 
From all the foregoing I am of the opinion that contracts between a mu

nicipal corporation and a private corporation in furnishing water and electricity 
for public uses to such municipal corporations, may not be entered into unless 
competitive bids are solicited by advertising. I assume, of course, that all such 
contracts would involve the expenditure of more than five hundred dollars. 

Yours very truly, 
V: G. DENM.\N, 

Attomey Ge11era/. 

::\IATTHEWS VS. DELAWARE-EFFECT OF 0~ SECTIONS 6801a and 
3718a REVISED STATUTES A:'-JD SECTIO~ 1397, 13423 GE:--JERAL 
CODE. 

:--Jovember 30th, 1910. 

Bureau of lnspectioll and Supervision of Public Offices, Departme11t of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN:- I beg to acknowledge receipt of your letter of October 28th, 
in which you request me to ~upplement my opinion of June 24th, addressed ta 
your department relating to the effect of the decision of the supreme court in the 
case of ::\{~Jthews vs. Delaware by answering the following questions: 

I. "Section 6801a, R. S. (now section 12385, G. C.) provides 
that the sheriff or other officer transporting a person to such work
honse shall have the following fees therefor: 6 cents per mile for 
himself going and returning, S cents per mile for transporting each 
co:wict and 5 cents per mile. going and coming, for the services of 
each gu:trd. to be paid in state cases ont of the general revenue fund 
of the county on the allowance of the county commissioners. ).fay 
the chief of police, if he tra:1sports a person to the workhouse, 
legally receive this compensation? 

2_ "Section 1397 G. C. provides that sheriffs, deputy sheriffs, 
constables and other police officers shall enforce the fish and game 
laws and for this purpose they shall have the power conferred upon 
the wardens and receive like fees for similar services. Section 1394 
provides that wardens shall be entitled to receive the same fees as 
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sheriffs are allowed for like services in criminal cases. May a chief 
of police legally recei\•e fees for these services, if rendered by him? 

3. "Section 3718a R. S., prO\·ided that in certain prosecutions 
named in t~ section .in pursuing or arresting any defendant and in 
subpoenaing the witnesses, the jurisdiction or powers of the constable 
or other court officer acting in such capacity in all such cases should 
be the same as that of the sheriff of the county in criminal cases in 
the common pleas court and that he should receive the same fees 
therefor as are allowed said sheriffs. Jn the codification of this 
section, that part of the section referring to the jurisdiction of 
justices of the peace was made a part of Chapter 1, Title 2, and num
bered as Section U42:1. The balance of the section constitutes Chapter 
3 of the same title and is numbered as sections 13432 to 13440, in
clusive. Section n.nG provides that in pursuing or arresting a de
fendant and in subpoenaing the witnesses in such prosecutions, the 
constable, chief of police, marshal or other court officer shall have 
like jurisdiction and power as the sheriff in criminal cases in the 

,. common pleas court and he shall recei\·e like fees therefor. It is 
further providcd by section 13439 that the fees in such cases shall 
be paid out of the county treasury on the warrant of the county 
auditor. Having in ,·iew section 1:3-182 G. C., in what cases may the 
chief of police charge and receive his fees upon the warrant of the 
county auditor out of the county treasury under the last two sections 
named? Does this prO\·ision of the General Code in any way affect 
the law as laid down by the supreme court in the case of Matthews 
vs. tl1e City of Delaware, cited in your opinion above referred to?" 

\"'ith respect to your first question I beg to refer you to the opinion of 
June 24th above mentioned where it is pointed out that the two unreported cases 
·of Portsmouth vs. :\[illsteacl and :Matthews ,·s. Delaware are to be distinguished 
on the following ground : 

The former holds in effect tha"t a city may not recover from a chief of 
police fees collected b)· him in state cages and retained for his own use; the 
1atter decides that a chief of police who has collected the fees in state cases and 
turned them into the city treasury may not recover them from the city treasury 
because neither the chief himself nor the city are e11titled to any such fees. I 
also endeavored to point out in the opinion that the two cases were capable of 
being reconciled on the express decision of the circuit court in the later case to 
the effect that there is no authority for taxing costs in the name of the chief 
of police in state cases. This is true as a general principle, subject, as I shall 
hereinafter point out, to certain exceptions. 

It is apparent from the statement of your first question that the fees of 
the chief of police receivable under section 12385 of the General Code, are not 
costs. These are fees payable out of the county treasury for a certain service 
rendered the county. Under the decision of the supreme court in the Portsmouth 
case these fees, if properly chargeable by the chief of police, would not be pay
able into the counfy treasury. The Delaware case does not apply. to such fees, 
as they :ue not to be taxed as costs. In mv opinion the chief of police, if he 
perform~ the sen·ices referred to in Si!ction 12885 of the General Code, is entitled 
f.o receive and retain for his own use the fees therein provided for. 

Section 1397 of the General Code. cited in the statement of your second 
~uestion, provides as follows: 

"Sheriffs, deputy sheriffs, constables and other police officers shall 
enforce the laws for the protection. preservation and propagation of 



ATTORXEY GEXERAL. 

birds, fish and game, and for this purpose they shall have the power 
conferred upon the warrlens, and receive like fees for similar ser
vices. * !.' *" 
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In my opinion a .:hiei of police is a ··police officer" within the meaning of 
sectiou 1397, and if he persCIIwll:oi performs services as game warden he is en
titled to such compensation as may be provided by law. The fees of the wardens 
are provided fer by section 1394 of the General Code as follows: 

''* * * each warden shall be entitled to receive the same fees 
as sheritfs are allowed for like services in criminal cases." 

Section 28,(5 of the General Code provides the schedule of the fees of the 
sheriff iu all cases. 

The Ct'St~ in such cases are not exactly defined, but by section 1404 of the 
Geueral Code they are required to be paid out of the county treasury in case 
the rlefend<tiJt is acquitted or convicted in default of payment of fine and costs. 
lt is elementary, however, that fec3 of officers ;;erving process in a criminal case 
are costs thereiu, and where the word "costs" in the statute providing for the 
taxation of costs in a criminal case is not defined, its meaning will be presumed 
to embrace such fees. 

I am, therefore, of the opinion that a mayor exercising jurisdiction under 
the fish ami game laws may lawfully tax costs in the name of the chief of police 
if the latter personally renders the services exacted of a warden under said law. 
Such a case is an exception to the general rule laid down in ::.Iatthews vs. Dela
ware, but it forms no exception to the rule of Portsmouth vs. ::.Iillstead, and, 
under favor of that case, the chief of police would be entitled to obtain such 
fe'es ·for his own use. 

Section 134:J2 cited by you 111 the statement of your third question, provides 
in part as follows: 

"In prosecutions before a just1ce. police judge, or mayor, when 
imprisonment is ~. part of the punishment, if a trial by jury is not 
wai\·ed. the n1agistrate * * * shail certify to the clerk of the 
court of common pleas of the county that such prosecution is pemling 
hefore him." 

Section ]:~4-1:J provides 111 effect that the clerk shall draw names for the 
use of the magistrate in empaneling a jury. 

Section l:J4::l6. being under the sam~ chapter with section VH:J2 and clearly 
ill pnri materia therewith, prO\·ides in part that, 

"* * * the constable, chief of police * * * or other court 
officer, shall have like jurisdiction and power as the sheriff in crim
inal c:ase3 in the common pleas court, an<l he shall receive life fees 
therefor." 

As pointed out by you, the chapter contammg these sections, being Chapter 
:l of Title 2, Part :J of the General Code, was all originally a part of section 
:l71Ra Re\·ised Statutes, and the remainder of section :J718a is now found in 
section I:J42~ of the General Code, which is a part of Chapter 1 of the same 
title. 

Said section Ht2:~ prO\·ides in part as follows: 

"Justires of the peace, police judges and mayors of cJttes and 
villa~cs shall have jurisdiction, within their respective counties, in all 
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cases of violation of any law relating to" (here follows a catalogue 
of some thirteen separate classes of police regulations.) 

Section 13422 in pari materia with section 13423, provides in part that, 

''A justice of the peace shall ·~ * * have jurisdiction in criminal 
cases throughout the county in which he is elected and where he re
sides, * * · * to cause a person, charged with the commission of a 
felony or misdemeanor, to be arrested and brought before himself 
* * * and * * * to inquire into the complaint, and either dis
charge or recognize him to be and appear before the proper court at 
the time named in such recognizance * * *" 

All the sections above quoted must, in my judgment, be read in connection 
with section 13511, being a part of Chapter 6 of the title above quoted, the head
ing of which is "Arrest, Examination and Bail," which said section provides in 
part as follows: 

"vVhen the accused is brought before the magistrate and there 
is no plea of guilty, he shall inquire into the complaint in the pres
ence of such accused * * * If the offense charged is a misde
meanor and the accused, in a writing subscribed by him and filed be-. 
fore or during the examination, waive a jury and submit to be tried 
by the magistrate, he may render final judgment." 

Reading all these sections together. which is necessary in view of the fact 
that they all relate to the same subject matter, it appears that the ordinary crim
inal jurisdiction of a magistrate is to inquire into a complaint and to discharge 
or bind over the defendant; and that the ·magistrate has final jurisdiction to 
hear and determine the case in two classes of cases only: 

1. Those enumerated in section 13423. 
2. When the accused in writing waives a trial by jury and sub

mits to be tried by him, unless Chapter 3 of the title "Criminal Pro
cedure" consisting of section 13432 above quoted and succeeding sec
tions appears as a separate grant of jurisdiction to such magistrates. 

In my opinion, this is not the case, and sections 13432 et seq. relate merely 
to the prosecutions which a magistrate is authorized to hear and determine under 
section 13423 of the General Code. 

I base my opinion upon the following points: 
l. Under section 13.511 above quoted a magistrate has no general jurisdic

tion to hear and determine a cr:minal case of any kind 1t11less a jury be waived. 
If section 13426 et seq. were intended to be of general operation, then they would 
be inconsistent with section 13511, for they provide for a jury to be empaneled 
by the magistrate himself. Such a construction of the several sections involved 
is not to be favored, but all of them must be read together and reconciled if 
possible. 

2. As pointed out by you, sections 13432 et seq. and section 13423 were all 
originally a part of section 3718a of the General Code. For the reason abo.ve 
suggested there is at least a doubt as to whether section 13432 should not be 
held to relate to the cases mentioned in section 13423. That is to say, on the 
face of the General Code an ambiguity appears. As I have previously held in 
opinions to your department such an ambiguity may be resolved by reference 
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to the pre-existing law. Such reference in this case establishes the fact above 
referred to, viz.: that the two pro,·isions were originally a part of the single 
section. 

3. The introductory clause of section 134~:? is, '"in prosecutioas before jus
tice, police judge or mayor" certain things shall be done. Standing by itself 
this, in my opinion, refers to a matter which may be heard and determined; 
that is to say, of which the magistrate has final jurisdiction. 

4. :>Jone of the sections beginning with section 1~-13~ in terms relate to the 
jurisdiction of the magistrate, or to his power to sentence. They simply relate 
to procedure which necessarily could only be had in a court having final juris
diction. Such magistrates as are mentioned in the sections being of inferior 
jurisdiction their jurisdiction in a specific instance will not be presumed or implied 
by inference. 

For all the foregoing reasons I <'.m of the opinion that sections 13432 et seq. 
of the General Code are to be read in connection with section 13423, and that 
the original jurisdiction of a magistrate is still confined to the cases and to 
certain other cases, such as fish and game cases. 

Inasmuch as section 13436 which provides that the chief of police among 
other officers may receive certain fees "in such prosecutions" is to be read in 
connection with section 13432, I am of the opinion that it is only in the cases 
last above mentioned that it applies. In such cases. however, I am of the opinion 
that a chief of police is entitled to receive and retain fees earned by him. 

Section 13439 of the General Code, in pari materia with section 13436 above 
quoted, is almost identical in its provisions with section 1404 relating to fish 
and game cases. The same conclusion based upon the same reasoning follows 
with respect to such fish and game cases, and with respect to the cases mentioned 
in section 13423 of the General Code. In other words, the chief of police is 
entitled to fees earned by him in such cases, and the mayor has authority to 
tax such fees. Such cases, together with the fish and game cases, constitute ex
ceptions to the general rule laid down in Matthews \'S. Delaware. 

Yours ,·ery truly, 
u. G. DENMAN, 

Attomey General. 

MUNICIPAL CORPORA TIO~S- STREETS- lVL\:'\NER OF VACATING 
IN 1895. 

July 22nd, 1910. 

Bureau of Inspection and Supervision of Public 0 ffices, Department of Auditor 
of State, Columbus, Olzio. 

GENTLEMEN:- You have submitted to this department for an opinion 
thereon the following question: 

''f n 1898 an ordinance was passed by council for the vacation of 
a certain street in the city of Newark. The ordinance of vacation 
was published in a daily newspaper of general circulation in the city 
for three consecutive days. 

Query: How often did an ordinance of such a nature have 
to be published in 1R9R to comply with the prodsions of law and 
would a publication three days in succession be in compliance with 
the law? State number of section and wording of same. 
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2. In 1898 how many signatures did it require for the vacation 
of a street and must the parties signing said petition own property 
on street?" 

The· statutes m force in 1898 respecting the vacation of streets by council 
were sections 2632 to 2634 inclusive, Revised Statutes. The first section as 
amended, 90 0. L. 350, provided that, 

"The council of any city or village, on petition by any person 
owning a lot in the corporation praying that a street or alley in the 
immediate vicinity of such lot may be vacated * * * may upon 
hearing and upon being satisfied that there is good cause for such 
* * * vacation * * that it will not be detrimental to the general 
interest, and that the same ·:should be made, declare by ordinance 
such street or alley vacated * *" 

Section 2653 provided that, 

··x o street or alley sh¥1. be vacated * * * unless notice of 
the pendency and prayer of the petition be given by publishing the 
same i·n some newspaper * , * for six consecutive weeks pre
ceding action on such petition * *; and action thereon shall take 
place within three months after the completion of the notice". 

I understand your first question to refer not to the publication of this noti.ce 
of the pendency of the petition, but to the publication of the ordinance as such. 
This opinion is, therefore, not to be construed as in any way applicable to such 
preliminary publication. In answer to your first question I beg to call your at
tention to the fact that the action of council under said section 2652 R. S., had 
to be taken by ordinance. At that time section 1695 R. S., constituted the only 
statutory provision regulating the publication of ordinances, which provided in 
part as follows: 

"Ordinances of a general nature, or providing for impro\·ements 
shall be published in some newspaper of general circulation in the cor
poration, if a daily, twice * * before going into operation. No 
ordinance shall take effect until the expiration of ten days after the 
first publication of such notice". 

The for~going are the only statutes in force in the year 18!J8 applicable to 
the publication of vacation ordinances. 

It is clear, therefore, that a publication three days in succession while not 
in strict compliance with the law- being excessive- would not invalidate the 
proceeding. 

Answering your second question, it will be noted that the section requires 
the signature of only one person to the petition and the property owned by the 
signer need not abut directly on the street- it need only be in the "immediate 
vicinity" thereof. 

Yours very truly, 
u. G. DENMAN, 

A ttomey General. 
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FEES-JCSTICE OF THE PEACE AXD COXSTABLE. 

lllay 110t tax trial fee for pre/imi11ar:y hcari11g. 

Xovcmber 17th, 1!.110. 

Bureau of lllspectioll a11d Supen•isio11 of Public Offices, Departmellt of Auditor 
of Sta.tc, Columbus, Ohio. 

GEXTLE:IIEX:- I beg to acknowledge receipt of your letter of October 21st, 
in which you request my opinion as to the following question: 

May a justice of the peace and a constable respectively tax a 
fee of one dollar, the former for sitting in a trial and the latter 
for attending a trial in criminal cases wherein the defendant is 
bound over to the grand jury? 

The section prescribing the fees of justices of the peace 1s section 1746, 
General Code, which provides in part that, 

''* * * justices of the peace for the services named, when 
rendered may receive the following fees: * * * as sitting in 
the trial of a case, civil or criminal, where a defense 1s interposed, 
whether tried to a justice or to a jury, one dollar; * * *" 

Section :~347, General Code, prO\·ides as to the fees of constables m part 
as follows: 

"For services rendered * * * constables shall be entitled to 
receive the following fees: * * * each. day's attendance before a 
justice of the peace on criminal trial, one dollar; * * *" 

Both these sections raise the question as to whether a preliminary examina
tion by a justice of the peace with a view to determining whether or not a 
prisoner shall be bound over to the grand jury is a ''trial." 

In my opini01i such a proceeding does not constitute a trial and such 
fees are not chargeable either by the justice of the peace or by the constable. 

Section 13511, General Code, regulates the procedure in such case and pro
vides as follows : 

''\Vhen the accused is brought before the magistrate and there 
is no plea of guilty, he shall inquire into the complaint in the pres
ence of such accused. If it appear that an offense has been com
mitted and that there is a probable cause to belie\'e the accused 
guilty, he shall order him to enter into a recognizance * * * for 
his appearance at the proper time and before the proper court; 
otherwise he shall discharge him from custody. If the offense 
charged is a misdemeanor and the accused, in a writing * * * 
waive a jury and submit to be tried by the magistrate, he may ren
der final judgment." 

As it is indicated from the use of the word "tried" in the last sentence 
of the above quoted pro.vision this section itself discloses the fact that a pre
liminary• examination is not regarded as a "trial." Xo proceeding in anr 

20 A. G. 



306 ANNUAL REPORT 

court is properly termed a "trial" unless the court has final jurisdiction to hear 
and determine the same. 

Yours very truly, 
U. G. DE:\'MAN, 

Attorney General. 

BOARD OF REVIEW -COMPENSATION -COUNTY COMMISSIONERS 
TO FIX FOR ONE SESSIO)J. 

June lOth, 1910. 

Bureau of Inspection and Supervision of Public 0 ffices, Departmeut of Auditor 
of State, Coluinbus, 0/zio. 

GENTLEMEN:- Your communication is received in which you submit the 
following inquiry: 

Section 5621 of the General Code requires the county commis
sioners to fix the salary of the members of the board of review 
within certain limitations therein prescribed. 

Query: \:Vhen the county commissioners have, in compliance 
with this provision fixed the salaries of the members of the board, 
for what period of time does the resolution fixing the compensa
tion extend ? 

In reply I beg to say section 5621 of the General Code is as follows: 

"The county commissioners shall fix the salary of members of 
the board of review, which shall not be less than three dollars and 
fifty cents per day for each day the board is in session, and not 
to exceed two hundred and fifty dollars per month for the time 
such board is in session. Such salary shall be payable monthly out 
of the county treasury upon the order of such board and the war
rant of the county auditor. The board shall meet in rooms pro
vided by the county commissioners, and when in session, shall devote 
their entire time to the· duties of their office. No member thereof 
shall be engaged in any other business or employment during the 
period of time covered by the session of the board." 

It will be observed that this section requires the county commiSSIOners to 
fix a per diem compensation of not less than $3.50 per day for each day the board 
is in session, and not to exceed $250.00 per month for tlze time such board is in 
session. In other words, the compensation is fixed for the session. 

I am, therefore, of the opinion that it is the duty of the county commis
sioners to fix the compensation for each annual session of the board. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 
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COU~TY SALARY .LAW NOT RETRO-ACTIVE. 

June 9th, 1910. 

Bureau of Inspectic•n and Supervision of Public Offices, Department of Auditor 
of Sta~e, Columbus, Ohio. 

GENTLEMEN:- Your communication is received in which you submit the 
following inquiry: 

"In the month of November, lfl06, the Fee Commission com
posed of the Auditor of State, Secretary of State and Attorney 
General so construed sections 1069 and 1117 Revised Statutes as to 
hold that the compensation accruing to the various county auditors 
and county treasurers under said sections 1069 and 1117 Revised Stat
utes for the six months' periods beginning October 15, 1906 and 
September 3, 1906, respectively, based upon the grand tax duplicate, 
should be pro rated between said county auditors and county treas
urers and the fee funds as provided by the County Salary Law 
effective January 1st, 1907, as the time served by said officers under 
the fee system was to the time served under said salary law. Within 
the past year the Common Pleas Court of Hamilton County has ren
dered a decision in which it is held that the treasurer and auditor 
were entitled to the fees accruing upon all taxes actually collected 
prior to the first day of January, 1907, and that the fees upon taxes 
collected after the first day of January should be accounted for to 
their respective fee fund. 

"We are advised that the Common Pleas Court of Darke County 
ha~ rendered a decision upon the same question to the effect that 
auditors and treasurers are entitled to all of the fees accruing upon 
collections of taxes at the December collection without regard as to 
whether the same were collected before or after the first day of 
Ja1iuary. 

"Query: • What is the proper construction of said sections?" 

In reply I beg to say that, in my judgment, the decision of the Hamiltod· 
County court is correct and is the one that should be followed by your Bureau, 
so long as the county auditors and treasurers were acting under the fee system 
they were entitled to receh·e for personal benefit all of the fees provided in 
sections 1069 and 1117 Revised Statutes. The County Officers' Salary Law did 
not go into operation until the first day of January, 1907, and could not be 
retro-active. In other words, there were no fee funds and these officers were 
not bound by the salary law until the first day of January, 1907, and they were 
each and all personally entitled to all the fees provided by law up until that 
time. 

In answer to your inquiry as to whether or not settlements made in accord
ance with the ruling of the Fee Commission are now subject to re-adjustment, 
I am inclined to the view that in all cases where re-adjustments can be made 
that the officers are entitled to receive compensation in accordance with the de
cision of the Hamilton County case. I am not informed as to whether or not 
funds are now available in the county treasuries from which payment could be 
made to such officers as are entitled to receive additional compensation. 

Very truly yours, 
u. G. DENMAN, 

Attomey General. 
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QUADRE~X I AL EQUALIZA TIO:.<"- CLERICAL ASSIST A:;\'TS. 

County audztor lllay appoillt necessary clerks for quadremzial county board of 
eq~~alization. 

Cil31 board of review acting as quadrennial board of equalization may not 
employ more tha•l six clerks and six messengers. 

~ovember 18th, 1910. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN:- I beg to acknowledge receipt of your letter of recent date 
requesting my opinion upon the following: 

".\lay section 5578 General Code be construed in connection with 
section 5581 General Code, so as to authorize the auditor to appoint 
the necessary clerks for the quadrennial county board of equalization 
in the matmcr in which he is required to do by the latter section? 

"If clerks may not be legally appointed in this manner, may the 
commissioners appoint clerks and assistants under the provisions of 
section 24f)9 General Code, and assign them to perform services in 
conuedion with the quadrennial county board of equalization? 

"If neither of these sections authorize the appointment of clerks 
how may the clerks, which seem to be very essential, particularly m 
the large counties, be legally employed? 

"Old section 2813 Revised Statutes provided for appointments in 
the larger counties but no such provision seems to be included in the 
corresponditrg section of the General Code. 

"May section 5579 General Code, in connection with section 5581 
General Code, be construed to authorize the auditor or the City Board 
of Review to employ clerks for the City Board of Review in addition 
to the number authorized by section 5622 General Code, said additional 
clerks to be used in connection with the equalization of real estate 
required by the last sentence of section 5624 ?" 

Section 5579 General Code provides in part as follows: 

"All powers and duties conferred by law upon county auditors 
and county boards of equalization * * * relating to decennial and 
other equalizations of real property, are hereby made applicable and 
extended to the equalization of quadrennial appraisements of real 
estate." 

Section 5581 General Code relates to the powers and duties of the county 
auditor as a member of the annual county board of equalization, and it provides 
in part as follows : 

''The auditor shall appoint such messengers and clerks as the 
board deem necessary, who shall receive not to exceed three dollars 
per day * * * which shall be paid out of the county treasury." 

Section 2409 General Code referred to by yo"tt, provides as follows: 

"If such board (of county commissioners) finds it necessary for 
the clerk to devote his entire time to the discharge of the duties of 
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such pos1tlon, it may appoint a clerk in place of the county auditor 
and such necessary assistants to such clerk as the board deems neces
sary. Such clerk shall perform the duties required by !a'l..-' and by 
the board." 

'Section 3622 General Code providt!s in part as follows: 

"The hoard of review may employ a chief clerk, and appoint 
such other clerks, not exceeding six, and such messengers, not ex
ceerlicg six, as it may deem necessary, and fix their compensation 
* * * Such incidental expenses as the board deems necessary shall 
be paid * "' *" 

Section 5624 General Code proYides in part as follows: 

'"Boards of review, within and for their respective municipali
ties, shall ha\·e all the powers and perform all the duties provided by 
law for all other municipal boards of equalization and revision * 
* * At the conclusion of the quadrennial appraisement of real 
property in such municipal corporation, the board of review therein 
shall sit as a board for the equalization of the value of such real 
property." 
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In the first place I beg to state th<tt, in my opunon, section 2-109 General 
Code does not authorize the appointment of a clerk and assistants for the quad
rennial county board of equalization. Said section authorizes the appointment of 
such a clerk and such assistants for the purpose of taking the place of the 
county auditor as clerk of the board of commissioners and for no other purpose. 
The power of the board of commissioners to prescribe the duties of the clerk, 
-as provided in section 2409, is. in rriy opinion, limited to matters of a clerical 
nature in connection with the powers and duties of the county commissioners 
as such. 

The power of the county auditor under section 5381 might be considered to 
be a power "wnferreJ by law upon him," relating to "an equalization of real 
property" within the meaning of section 5579. Said section 5.)79 was section 10 
Qf the act known as the "Quadrennial Appraisement Act," 100 0. L. 81, and its 
purpose was to provide for quadrennial appraisements of real estate and equal
izations thereof, which purpose the general assembly sought to attain without 
amending existing statutes except in so far as the same might be repugnant 
with the provisions of the act (see first sentence of said section 10.) The lan
guage of the above quoted provision of said section 10 indicates clearly that the 
general assembly intended that the most ample machinery of equalization afforded 
under any existing statutes should be employed in making the quadrennial equali
zation. For this reason, therefore, l do not regard as significant the omission 
from the catalogue of powers of the quadrennial county board as such, of sec
tions 5.')94 et seq. General Code, of the power to employ clerks. 

It will be borne in mind that said sections 5.)94 et seq., at the time of the 
enactment of the quadrennial appraisement act, related to the deceuuial county 
board of equalizaticn. Said decennial county board of equalization was never 
formally abolished by the general assembly, but its abolition resulted merely by 
force of the adoption of the enactment of said act of 1909. The verbal changes 
in sections 5594 et seq., were made by the General Assembly, in adopting the 
General Code, with a view to conforming the same to the intent expressed by 
the enactment of the quadrennial appraisement law. 
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It will be observed that the powers and duties to be exercised in the 
equalization of quadrennial appraisements of real estate are those not only re
lating to decennial equalizations, but also those relating to "other equalizations" 
of real property. It is, therefore, to be concluded from all the foregoing that 
each of the boards and officers enumerated in section 5579 have all the power 
with respect to the equalization of quadrennial appraisements that they have or 
could have with respect to any other equalization. The county auditor's authority 
under section 5.581 is limited to the appointment of such clerks as the annual 
county board of eequalization shall deem necessary. However, this is equivalent 
to a provision that the annual county board of equalization has the power to. 
determine the necessity of employing clerks to assist it in the performance of 
its duties. This is one of the powers "conferred by law upon county * * * 
boards of equalization" and by section 5579 "it is made applicable and extended 
to the equalization of qua.drennial appraisements of real estate." Inasmuch as. 
the power exists it is, in ·my opinion, to be exercised by the quadrennial county 
board of equalization, for the reason above suggested in spite of .the omission of 
a recital of such power from sections 5594 et seq. 

It is, therefore, my opinion that the quadrennial county board of equaliza
tion has the power to determine the ne.cessity of appointing messengers and clerKs 
and that the county auditor has the power upon such determination to appoint 
such messengers and clerks, and that such messengers and clerks so appointed 
may be paid as provided in section 5581 General Code. 

I have reached the foregoing conclusion conscious of the difficulty presented 
therein, but relying upon ·the principle that statutes providing machinery for 
taxation and enacted for the purpose of securing efficient enforcement of the 
laws pertaining thereto, are to be liberally construed to effect the object thereof. 
If the general assembly had undertaken to amend the sections relating to the 
decennial county board at the time it enacted the quadrennial appraisement law,. 
a different conclusion would have to be reached. 

The above reasoning does not apply with equal force to the second question 
suggested by you. The express provision of section 5622 above quoted seems to 
me to preclude the construction that boards of review have the power to deter
mine the number of clerks which will be necessary to assist them in the perform
ance of their duties. 

I am of the opinion. therefore. that boards of review have no power to 
determine that more than six clerks and six messengers shall be necessary, and 
that all the <~ssistants and messengers employed· in the office of a board of review 
must he appginted by the board and not by the county auditor. 

Very truly yours, 
\V. H. MILLER, 

Assistant A ttomey General. 

CHIEF OF POLICE-FEES IN STATE CASES. 

As a gerzeral rule fees may not be taxed in the name of a chief of police irt 
state cases in the mayor's court. 

June 24th, 1910. 

Bureau of lllspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN:- I beg to acknowledge receipt of your letter of June 14th, 
requesting my opinion upon the following question: 



.\TTORXEY GEXER.\L. 

"\\"hat, if any, are the legal fees of chief of police on warrant to 
arrest in state ca~es in cities where there is no regular police court, 
but such proceedings are held before the mayor? \\" e arc seeking an 
interpretation of the Supreme Court decisions in the cases of ~!ill

stead vs. the City of Portsmouth, Ohio, and :\Iatthews vs. the City of 
Delaware." 
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L'nfortunately, neither of the decisions of the supreme cqurt referred to 
by you is reported, and we are left in the dark as to the exact reasons which 
moved the court to these two decisions. Both ·of these cases were heard by a 
full bench of the supreme court, but the decision of affirmance in each case was 
reached by the concurrence of three justices only. It is apparent, therefore, that 
the supreme court has in reality not passed upon the exact question presented by 
you, unless a categoric'!! answer, either affirmative or negative, thereto was neces
sary to a decision in one or both of the cases. 

In order to compare the two decisions with a view to ascertaining their 
effect, therefore, an analysis of the decisions of the circuit courts in each of these 
two cases is necessary. 

The first decision in point of time, and that which was first affirmed by the 
supreme court, is that of the circuit court of Scioto County in the case of Ports
mouth vs. Millstead and Baucus, which is reported in the 8 C. C., ::-J. S., 114. 

The other and later case, that of Matthews vs. Delaware, has not, so far 
as I have been able to find, been reported, but I have before me the decision of 
the majority of the circuit court of Delaware County concurred in by Taggart 
and Shields, ]. ]., and the dissenting opinion of Donahue, J.. as the same are set 
forth in the printed briefs of counsel filed in the supreme court therein. 

For the sake of ascertaining exactly what the courts have held in these 
two cases, I deem it best to quote extensively from these decisions. The opinion 
of Jones, ].. in the Portsmouth case contains iuter alia the following language: 

"* * * the action was brought (by the city of Portsmouth) 
against Baucus for fees * * * drawn by him· as chief of police, 
* * * the ordinance * * * provides a salary of $1,200 per an
num in full yearly payment for services performed by him in his 
'official capacity as such chief and ex-official constable, and all the fees 
heretofore pertaining to said office, i. e., that of city marshal, shall be 
paid weekly into the city treasury.' 

"The common pleas court sustained a demurrer to the amended 
petition in each case. 

"Counsel for the mayor (and chief) denies the power of the 
general assembly to delegate to city councils the authority to legislate 
upon subjects that are non-municipal ; it is insisted that municipal cor
porations may pass ordinances touching subjects only that are clearly 
of local and municipal character, but that fees in state cases not being 
of such character, the power of legislation and control thereof is re
served in the state. '' * * 

'"This '' * * might well raise the quaere whether such author
ity and control over fees in state criminal cases can be delegated to 
municipal councils. But whether it can be so delegated, it is not 
necessary for us to decide. 

"Assuming that such power of delegation does exist, then the 
question arises whether it has been con fer red? 

"* * * Section 126 of the Municipal Code provides that, 
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'Council shall fix the salaries of all officers, clerks, employes 
of the city government, except as otherwise provided in this act, 
and, except as otherwise provided in this act, all fees pertai11i11g 
to auy office shall be paid into the city treasury.' 

"'When the legislature provided for all fees 'pertaining to any 
office' shall be paid into the city treasury, did it intend more than the 
fees pertaining to the office of the mayor (and chief) and such as 
arose from duties purely municipal?" 

"The city council, b}' the terms of its ordinance, resolved any 
doubt in its favor by * * * providing that his salary should be in 
full for all the services and duties performed by him in his official 
capacity as mayor of the city, judge of the police court and ex-officio 
justice of the peace, etc. * * *" 

"* * * Section 129 of the Code * * * clothes him with 
municipal duties only; and it is fairly inferable that the legislature, in 
revising the statutes giving him compensation, intended such compen
sation for municipal duties solely.'' 

"The state fixes and controls the amount and character of fees in 
state cases, and has delegated to municipal councils authority to fix 
fees for violation of its municipal laws. The scheme of legislation 
recognizes the distinction between the jurisdiction, powers and duties 
of the mayor, and such as he exercises as an ex-officio justice of the 
peace.'' * * * 

"It would seem, therefore, that sections 126, 128 and 1'29 of the 
Municipal Code, sought to deal only with municipal organizations, 
municipal duties and municipal fees; and that 'all fees pertaining to 
any office' * * * refers to municipal fees or such that may be fixed 
and controlled by municipal authority.'' 

"\,Yhat has been said above applies to the case of the city against 
James A. Baucus, as chief of police, except that the chief of police is 
more strongly entrenched behind an ordinance which only required the 
fees 'pertaining to said office, i. e., that of city marshal' to be paid into 
the city treasury." 

Although the reasoning of the learned judge is not entirely clear to me, 
it has always been my opinion, as it was that of my predecessor, that the court 
meant to. place its decision in the case UDon the right of the chief of police, not 
only to retain fees which had been paid to him, but also to have the marshal's 
fees for services of process, etc., taxed in his name as chief of police. The lan
guage above quoted can support no other conclusion. I am informed that, acting 
upon the advice of this department, following the unreported affirmance of this 
decision by the supreme court, your department has ruled uniformly throughout 
the state that such fees should he taxed in the name of the chief of police and 
that he would be entitled to receive and retain them when paid for his own use. 

I have gone thus into detail in consideration of the Portsmouth case be
cause of the reasoning of the circuit court of Delaware County in the Delaware 
case, from which permit me to quote, again at some length: 

"* * * The action in the court of Common Pleas was one 111 

which the defendant in error (the chief of police) sought to recover 
from the city of Delaware the sum of $541.61, the amount of fees 
which he claims had been assessed and collected and turned into the 
treasury of the city of Delaware, being costs which had been assessed 
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in cases of the State of Ohio against various defendants in the mayor's 
court of the city of Delaware * * *" 

"The plaintiff, as chief of police, seeks to recover from the city 
certain fees which were taxed and collected in his name for the ser
vice of processes and writs which were issued to him by the mayor in 
the city of Delaware in what are known as state cases. From the 
record we learn that these fees were collected from various parties, 
and with the knowledge and acquiesence of the plaintiff, were turned 
into the treasury of the city of Delaware. The question in the case 
IS: 'Can he now rccO\·er these fees?' •· 

''In the enactment of the Municipal Code in the year 1!!02, the 
office of marshal in cities in the State of Ohio was abolished and in
stead thereof the office of the chief of police was created. Instead 
of being an office for a fixed term and elected by the people, it was 
an office which was to be filled by appointment hy the mayor." 

"* * * The chief of police in cities having a police court, by 
the enactment of the legislature, were to receive like fees as constables 
and sheriffs in the probate court and before justices of the peace. 
The marshal of a village, in executing processes issued to him by the 
mayor of the village, was likewise to receive the same fees as are 
taxed for a constable executing process of a justice of the peace, 
but there is no sectio11 of the statute which, in express terms, directs 
the payment to a chief of police fees for the e.recutillg of any process 
issued to him by the mayor of a city * * *" 

''As the majority of this court view the case, there was no right 
or authority for so taxing costs or collecting the same; and there was 
no right or authority for the plaintiff, as chief oi police, receiving the 
same. But as these costs and fees are in the city treasury, the piain
tiff must recover by the strength of his right to the same, rather than 
by showing that the city of Delaware has no right to hold and retain 
the same." 

"Our attention is called to the cases of the city of Portsmouth 
against Millstead and Baucus, 8 C. C., 1\. S. page ll.'i. We think those 
cases were properly determined hut not decisive of this case. These 
cases simply decide the question that the chief of police, having re
ceived these fees or costs taxed alld collected ill his fa<•or, the city 
of Portsmouth call llOt reca<•er the same from him. If the plaintiff 
herein had collected these fees and the city of Delaware was seeking 
tb recover the same, we would be clearly of the opinion that no cause 
of action existed in its favor, and that it would not recO\·er the fees. 
So, likewise, we are of the opinion that these costs, so collected and 
in the treasury of the city of Delaware, whether there rightfully or 
wrongfully, give no right of action, to the plaintiff herein, even though 
they were taxed as costs and paid by the several parties, for there is 
no law or authority for so taxing and collecting the same from the 
Se\·eral parties from whom they were collected." 

''It will, perhaps, be urged that * * * processes issuing out of 
the mayor's court are to be directed to the chief of police or their 
police officer, and that, when he is called on to perform these duties, 
there is at least an implication that he should recei\·e compensation 
therefor. But it has been repeatedly held that, where services for 
the benefit of the party are required by law and no provision for its 
payment is made, it must be regarded as gratuitous and no claim for 
compensation can be enforced." 

313 



314 AXXCAL REPORT 

The dissenting opu11on of Donahue, J., is yery interesting and able, but it
adds nothing to the reasonit1g of the circuit court of Scioto county as em
bodied in the opinion of Jones, J., abO\·e quoted. 

For the sake of brevity I merely abstract the reasoning of Judge Donahue. 
He urges that a schedule of fees is fixed for the service of process in civil 
cases in state cases by constables; that the chief of police is ex-officio a can stable; 
and that he must perform the duties of that officer when called upon by the mayor 
in such cases; that, therefore, the whole scheme of legislation evidences a legis
lative intent that the chief of police shall recei,·e constable's fees for perform
ing constable's services. In concluding his opinion he says, 

"If it could be maintained that the salary of a chief of police 
is intended as payment for all of these services, then there would 
be some reason in the contention, but when the supreme court has 
forever set at rest that the salary of a police officer, fixed by a 
city council, means only his salary for his services to the city 
* * * and is not intended to cover fees for civil cases or fees for 
state cases, then it follows, unless fees are a~lowed as they are al
lowed to constables, a chief of police receives no compensation 
whatever therefor. 

''I am willing to concede that a literal interpretation of the 
language might lead to such a conclusion, but I think that any such 
literal interpretation * * * is not the interpretation that these 
officers are entitled to ha\'e of the laws pertaining to that subjec 
* * *" 

Unfortunately for Judge Donahue's reliance upon that court, the supreme· 
court, by its ultimate decision in the Delaware case, tended to disturb his con
viction that it had previously ''forever set at rest" the principal question mooted 
therein. 

It will be noted from the opinion of the majority of the Delaware circuit 
court that it distinguishes the Portsmouth case, and does not attempt to over
rule it. But in so doing it will be obserYed the court was Qbliged to place the 
decision of the Scioto circuit court upon grounds totally different from those· 
actually stated by that court. The circuit court of Scioto county, in other words, 
held that the chief of police was entitled to ha\'e fees taxed in his name, and 
that the fees belong to him when collected. The Delaware circuit court, on 
the other hand, holds that fees for service of process cannot be even taxed in 
the name of the chief of police, and that neither the chief of police nor the 
city treasurer is entitled to them.: from which it follows, as a matter of course, 
that neither of these parties can sue and recover such fees from other having 
them in possession. Between these two views is a third, which, apparently, is 
the only alternative which the circuit court of Scioto county had in mind, viz., 
that the fees may lawfully be taxed in the name of the chief of police, but that 
when taxed and collected by him they must be paid into the city treasury under 
section 126 Municipal Code. The supreme court, as above stated, has, without 
report, affirmed both of these decisions; as pointed out by the Delaware circuit 
court, it could have affirmed the decision of the Scioto court upon grounds. 
other than those upon which that court based its decision, and entirely con
sistent with the position later taken by the Delaware court. 

I am mindful of the inconvenience which will result from a reversal, at 
this time, of the previous ruling of your department. I am, nevertheless, of 
the opinion that the better reasoning is embodied in the decision of the circuit 
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court of Delaware county in the case of ::\Iatthews v. Delaware, which, succinctly 
stated, is as follows: 

The statutes provide for the taxing of fees iu tlzc uamc of tlzc c!zicf of 
police in cities having a police court; they are absolutely silent as to the tax
ation of fees or the right of the chief thereto in cities not having a police· 
'court. Therefore, the mayor though he has power to direct the chief to serve· 
process issued by him, has no power to tax any fees for such service as costs 
against defendants or litigants in his court. 

X ot only am I satisfied that the better reasoning supports the view of 
the Delaware circuit court. but I ha\·e reached the conclusion that that view 
should be adopted for other reasons. 

In the first place, the decision of the Delaware circuit court is that last 
affirmed by the supreme court, and even if the supreme court could be said to 
have reversed itself thereby, the later decision, in point of time, would, on fa
miliar principles, control. 

In the second place, the supreme court, in affirming the decision of the
Delaware case, must be deemed so to have decided upon one of two groundsr 
viz., either that the fees should not have been taxed at all, or that if taxed and 
collected they should have b.een paid into the city treasury. But it had previously~ 
by its decision in the Portsmouth case, held that the city treasury was not 
entitled to such fees. By taking the first of the two possible alternative views· 
above stated, then the two decisions of the supr~me court may be reconciled' 
just as is pointed out by the circuit court of Delaware county in distinguishing 
the Portsmouth case. 

I, therefore, advise your Bureau, in the future to hold that where fees· 
have been taxed and collected in the name of the chief of police in cities not 
having a police court, such fees should be· charged against the authority having 
them in possession, whether the same be the mayor or the city treasurer, ana 
in favor of the persons or public agencies from whom such costs ha\·e beem 
collected. 

Very truly yours, 
u. G. DEl<MA;o;, 

Attonzey Ge•zeral .. 

COUXTY COMMISSIOXERS- BRIDGE COX TRACT- MAXXER OF 
PUBLTSHIXG ~OTICES TO COXTRACTORS-FULL Y DISCUSSED. 

X ovember 29th, 1910. 

Bureau of llzspcctiou aud Supervisioll of Public Offices, Departmeut of Auditor 
of State, Columbus, Ohio. 

GENTLEMEX:- I beg to acknowledge receipt of your letter of Xovember 
12th, in which you request my opinion as to whether the publication of notices 
to contractors given by county commissioners in inviting competitive bids for 
the erection of a bridge or bridge sub-structures is governed by section 2332" 
of the General Code, or by section 02.12 of the General Code, or by both 
sections. 

Section 6252 _of the General Code is included with a number of other· 
general sections in the chapter on ''Legal Ad\·ertising," being Chapter 18 of 
Title 2, Part 1, which title is denominated "Police Regulations." This chapter 
consists of some seven sections, five of which relate to the charges which 
may lawfully be exacted by newspapers in publishing legal notices and advertise-
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ments, and to the form in which such notice shall be published. Sections 6252 
and 6253, however, relate to the manner or extent of giving certain notices re
quired by law to be given, thus section 6252 provides that, 

"'A proclamation for an election, an order fixing the times of 
holding court, notice of the rates of taxation, bridge and pike no
tices, 1iotice to con tractors, and such other advertisement of general 
interest to the taxpayers as the auditor, treasurer probate judge or 
commiSSIOners may deem proper, shall be published in two news
papers of opposite politics at the county seat, if there be such news
papers published thereat. * * *" 

This section is clearly general in its nature. In other instances I have 
held that its effect is cumulati\·e, so that of another statute requires publication 
of one of the notices enumerated in this section to be made in one newspaper 
only, this section supplements such other section by requiring publication to be 
made in two newspapers. 

Upon careful examination of this section, however, it is clear to me that 
the general assembly did not intend its effect to be more than cumulative. It 
1s not intended to make this section amendatory, or to effect through its agency 
a repeal of any other section relating to specific subject matter included within its 
general scope. This is clear because the publication required by section 6252 is 
not exactly defined. The requirement is merely that it be made '"in two nws
papers of opposite politics published at the county seat." The time of publica
tion or the number of insertions to be made are not prescribed by this section. 

The other section referred to by you, section 2352 of the General Code, is 
a part of what is known as the public buildings act. It provides in part as 
follows: 

"Vv'hen plans * * * specifications and estimates are so made 
and approved, the county commissioners shall give public notice in 
two of the principal papers in the county having the largest circu
lation therein, of the time when and the place where sealed pro
posals will be received for performing the labor and furnishing the 

materials necessary to the erection of such * * * bridge or bridge 
sub-structure, * * * and a contract based on such proposals will be 
awarded. If there is only one paper published in the county it shall 
be published in such paper. The notice shall be published weekly 
for four consecutive weeks next preceding the date named for mak
ing the contract * * *" 

This section, as may be seen at a giance, is specific and particular. It re
lates to one notice and one only instead of being a general provision relating 
to all notices. If it were possible to superimpose, so to speak, section 6252 upon 
section 2352, and make the provisions of the two sections cumulative, that, in 
my judgment, should be done. However, I am of the opinion that it is im
possible to reconcile the two sections, and that section 2352 governs. I have 
reached this conclusion because I am of the opinion that it is not the intention 
of section 6252 that publication of a given notice be made in more than two 
newspapers, and in referring to its provisions as cumulative, I desire that I not 
be understood as holding that the publication of two newspapers required by 
section 6252 may be made in addition to some publication authorized or re
·quired by some other section. So also the plain requirement of section 2352 
of the General Code is that the publication therein authorized shall be made in 
:two newspapers and in two only. It is impossible, therefore, to get from the 
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two sections read together a meaning that will authorize publication in more 
than two newspapers. 

The two newspapers described in section li2.j:! are not the two news
papers described in section 23."i2, although by accident or coincidence they may 
be the same in a given instance. The essential characteristic of the newspapers 
described in section 6:!;)2 is that they be of opposite politics and published at 
the county seat; that of the newspapers described in section 23.~2 is that they be 
the two having the largest circulation in the county and published therein. 

I am of the opinion that section 2:{.j:2 does not con fer any discretion upon 
the county commissioners, but that they must ascertain what two newspapers 
published in the ·county have, in point of fact, the largest circulation in the 
county, and that having ascertained this fact they' must act in accordance 
therewith. The object of the section is to have the notice inserted in the two 
newspapers which have the largest circulation regardless of politics and regard
less of whether or not they are published at the county seat. 

From all the foregoing I am of the opinion that section 2352, the par
ticular section, governs the publication of notice to contractors inviting bids 
for the construction of county bridges to the exclusion of section .'.i262 of the 
General Code, the general section applying in part to the same subject matter. 
I have not ascertained which of these two sections was last enacted, inasmuch 
as the rule of statutory construction is that a general statute inconsistent with a 
prior particular statute is not deemed to effect an implied repeal of such par
ticular statute. So that even though section 62.j2 of the General Code, in its 
original form, had been enacted after section 2352 of the General Code, in its 
original form, no implied repeal of the latter would ha\·e been effected thereby. 

I am, therefore, of the opinion that in giving notice to contractors for 
the construction of a county bridge, the county commissioners are required to 
advertise in the two newspapers published in the county which have the largest 
circulation therein, regardless of the politics of such newspapers, and regardless 
also of whether or not they are published at the county seat. 

Yours very truly, 
u. G. DENMAN, 

Attorney Ge11eral. 

SEARCH AND SEIZURE LAW- EMPLOYMDJT OF SECRET SERVICE 
OFFICER. 

Secret service officer employed ul!der section 19 of the Search and Sei::;ure 
Law, sectio11 6139 of the General Code must be withi11 department of safety; 
mayor may not pay such officer personally and himself be recompensed out of 
municipal treasury. 

Supt>/emmtary to opinio11 February 23rd. 
March 2nd, 1910. 

Bureau of lnspectioa and Supervisio11 of Public Offices, Depa!tment of Auditor 
of State, Columbus, Ohio. 

GENTLDIEN:- You have again submitted to me the letter of Hon. Charles 
F. Leeper, mayor of Marietta, concerning which I recently wrote an opinion to 
you with the additional information not disclosed by said letter to the effect 
that the secret service officer concerned in the inquiry is one employed under 
fa,·or of section 19 of the so-called Search and Seizure Law, section 4364-30zf" 
Revised Statutes, section 6139 General Code. 
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You desire to be advised as to whether the provisions of this section create 
an exception to the general rule laid down in the previous opinion and particularly 
as to whether said section authorizes the method of payment which the mayor 

·desires to carry into effect. Section 6139 General Code provides in part that, 

"* * * council may use any part of the funds, collected for 
the violation of the local option law, for hiring detectives or secret 
service officers to secure the enforcement of such law, and may appro
priate not more than one hundred dollars annually from the general 
revenue fund for enforcing the local option law when there are no 
funds available from such fines so collected." 

In enacting this section the general assembly has not seen fit expressly to 
·amend any of the provisions of the Municipal Code. An implied amendment 
-can not be construed unless there is an irreconcilable inconsistency between the 
1ater and the earlier provision, or unless one provision has reference to a special 
subject matter and the legislative intention to create an exception to the general 
·law is clearly ascertained. 

There is certainly no inconsistency between the act now under consideration 
-and the provisions of the Municipal Code. The Search and Seizure Law is a 
special provision and, as far as it goes, it will on this account take precedence 
-<Jver the provisions of the Municipal Code. However, it is my opinion that the 
above quoted section does not authorize council to employ the secret service officer 
nor to delegate the employment of such secret service officer to any other mu
·nicipal officer or department. Examining its language closely it will be noted 
that the only subject matter which it purports to regulate is that of the man
agement and expenditure of certain funds. Council has general power over the 
-expenditure of funds in the city treasury. Here is a fund, however, arising from 
a peculiar source, and here is an object somewhat outside of the ordinary objects 
for which the municipality must provide financially. The section then authorizes 
-council to appropriate such fund, or in the absence thereof, to appropriate from 
the general revenue fund a certain sum which is to be expended for a certain 
purpose. There is no provision regarding the manner of such expenditure; there 
-is no direct authority to council to make the employment in question. I am 
accordingly of the opinion that it was not the intention of the general assembly 
that the detective or secret service officer should be employed under favor of 
-section 19 of the Search and Seizure Act, in any manner other than that pre
scribed by the civil service statutes. 

In the same connection permit me again to remark that in any event the 
mayor may not employ any person in the public service in his private capacity, and 
-in turn be himself recompensed by the city in his official capacity. This would 
violate cardinal principles of public policy as well as express provisions of law. 

Yours very truly, 

u .. G. DENMAN, 

Attorney Ge11eral. 
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:O.ll:XICIPAL CORPOR.\TIOXS-OFFICERS IXTERESTED IX 
COXTR.\CTS. 
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Supcr:utcndcut of municipal u·ater -.,•orks plaut is 110t au officer of the 
1nzmicipa!ity -.,•itlzin tlze mea11i11g of section ti!J7ti II.. S. 

Officer or employe of cil}' may i11 lzis prh·ale capacity sell supplies and 
material to person doing contract "<vork for tlze city 11111ess he has an actual 
wterPst in said coutract. 

January 4th, 1910. 

Bureau nf l11spection aud Suj•en•zsion of Public Offices, Departmellt of Auditor 
of State, Columbus, Ohio. 

GEXTLE:IIEX:- You have submitted to this department for an opinion there
-on the following questions: 

1. Is the superintendent of a waterworks plant owned and 
operated by a city an officer or employe of said city within the 
meaning of section 6!)70 R. S.; the same question is presented regard
ing the clerk or secretary of the board of public service. 

2. Is it legal for an of-ficer or employe of a city who is also 
engaged in private business to sell, in his private capacity, supplies 
and material to a firm or indiYidual doing contract work for the 
city? 

Replying to your first question I beg to state that section 6!176 R. S., pro
vides as follows: 

"An officer or member of the council of any municipal corpora
tion * * * who is interested llirectly or indirectly in the profits of 
any contract * * * for the corporation * * * during the term 
for which he was elected or appointed or for one year thereafter 
shall be fined * * *" 

As indicated in your question this section distinguishes between officers and. 
emploJCs, and its penal provisions do not apply to, nor does it in its civil aspect 
.affect municipal employes. The distinction thus drawn in the section under con
sideration is one which is fundamental in the law of public of-ficers. 

"A public office differs in material particulars from a public 
employment, for as was said by Chief Justice :\farshal, 'although an 
office is an employment, it does not follow that every employment is 
an office. A man may certainly be employed under a contract, ex
press or implied, to perform service without becoming an officer'." 
(U. S. v. :\f au rice, 2 Brock !lli). 

"'\Ve apprehend that the term 'office,' said the judges of the 
supreme court of :\faine, implies a delegation of a portion of the 
sovereign power to, and the possession of it by, the person filling 
the office; * * * the power thus delegated and may be a portion 
helonging sometimes to one of the three· great departments and 
sometimes to anotherffi still it is a legal power which may be right
fully exercised, and in its effect it will binrl the rights of others, 
and be subject to revision and correction only according to the stand
ing laws of the state. An employment merely has none of these 
distinguishing features. A public agent acts only on behalf of his 
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principal, the public, whose sanction is generally considered as neces
sary to give the acts performed the authority and power of a public 
act or law * *'." 

"The most important characteristic which distinguishes an office 
from an employment or contract is that the creation and conferring 
of an office involves a delegation to the individual of some of the 
sovereign· functions of government, to be exercised by him for the 
benefit of the public:- that some portion of the sovereignty * * *, 
attaches for the time being, to be exercised for the public benefit. 
Unless the powers conferred are of this nature, the individual is not 
a ·public officer." 

Mechem on Public Officers, sections 2 and 4. 

This test,- the delegation of ~on~ reign power and the independence of 
superior authority in the exercise of such power- is now universally recognized 
as the ultimate one in the determination of questions of this sort. In applying 
it to the inquiry presented by you, consideration of the statutes relating to the 
department of public service, and t:~articularly to the positions enumerated in your 
question becomes necessary. 

Section 138 :\I. C., prior to its amendment by the Paine law provides in. 
part that, 

"In every city there shall be a department of public serv1ce 
which shall be admi11istered by three or five directors * *" 

Section 139 JVL C., formerly provided that, 

"The directors of public service shall be the chief administrative 
authority of the city, and shall manage and supervise all public works 
and all public institutions, except where otherwise provided in this 
act." 

Section 141 provided that, 

"The directors of public service shnll ha·ve the ma11agemellt of 
all municipal water * * plants." 

Original section 142 of the code from which I shall not quote, regulated: 
the procedure of the board of public service in letting contracts, and its provi
sions were specifically made applicable to "any expenditure within said depart
ment." 

Section 144 relating to similar matters provided in part that, 

"No liahility shall be created against the city as to any matters 
under the supervision of saicl departments except by its (the board of 
public service's) express authority." 

That section also provided that, 

"The directors of public service shall keep a re-cord of their 
proceedings, a copy of which, certified by the clerk of the department, 
shall be competent evidence in all courts." 

This last provision seems to recognize the existence of the position of clerk 
of the department, but it is to be noted that it does not i:n terms- create such a 
position. 
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Section l-!,j )1. C., hcfort! its amendment was directly applicable to the 
question at ha!Jd. It prm·ided as follows: 

"The directors of public service may employ such superintend
ents, inspecwrs, engineers, harbor masters, clerks, laborers, and other 
persons, as r.1ay be necessary for the execution of the powers and 
duties of this department, and may establish such sub-departments for 
the aflministration of affairs under said directors as may be deemed 
proper. The compensation and bonds of all persons appointed or 
employed by the department of public sen·ice shall be fixed by said 
directors. and .no person shall be remo,·ed except for cause satisfactory 
to said directors, or a majority of them." 

The foregoing are all the provisions in the code relating to the department 
of public service and the management of the city water-works. It will clearly 
appear therefrom that the only officers concerned with the management of city 
water-works are the directors oi public service. The acts of all superintendents, 
clerks, secretaries. et~ .. in that department are, in law, the acts of the board. 

:\ccordingly I am of the opinion that the superintendent of a city water
works is not an officer within the meaning of section 6976 R. S., nor is the 
clerk or secretary of the board of public sen·ice an officer within the meaning 
of said section. 

Your second question inYolyes a consideration not only of section 6976, 
but also of other sections of the statute and the )funicipal Code, viz., section 
ti!'lG!J R. S., sections 4;,, 120, U-1 )[. C. l shall not encumber this letter with a 
full quotation of said sections. Sufticc it to say that all of them prohibit various 
officers and employes of municipal corporations from being interested directly or 
indirectly in any contract with the municipality. Different qualifications and 
limitations are imposed in different sections regarding the contracts in which it 
is unlawful to ha\'C an interest, but in all of the sections the nature and extent of 
the i11lercs! prohibited is substantially the same. It is upon the meaning of this 
word as qualified by the phrase "direct or indirect" that an answer to your question 
depends. 

The kinds of classes of "interests" are to be distinguished, viz., interest in 
law and interest in fact. .\n interest in law may be said to be one arising out 
of a legal relation existing between the contractor and the officer, unless the con
tractor is the officer himself, in which case. of course, the question as to the 
existence of an "interest" docs not arise. Instances of such relations constitut
ing interest in law are, stockholder of a contracting corporation, (Grand Island 
Gas Co. , .. \\'est. 2R X eb. Fl.)2: \\'inans v. Crane, 36 ~. J. L. 39!; Milford v. 
\Vater Co. 124 Pa. St. Co. Ct. I: Terry \'. Gleason, 21 :\lise. 368; Foster v. Cape 
)Jay, liO X. J. L.. iR). officers of ouch corporation (Bellaire Goblet Co. v. Find
lay, .') C. C. 41R), member of a partnership with which the municipality has con
tracted OlcT!henney \'. Superior. :J2 Xeb. 7-14). 

But a general partnership relation between the officer and contractor does 
not amount to an interest where the contractor undertakes the work in his indi
vidual capacity disa~sociate(l from the partnership Ofooreland v. Passaic, G1 )J'. 

J. L. 20R). An interest in f al·t is one which does not arise ipso facto out of the 
existence of any rel;,tion between the officer and the contractor, but which is 
made to appear by competent evidence. Thus an officer may have no fixed con
nection with the contractor. hut it may appear that nevertheless he had an interest 
in the contract: in suc11 a ca~e it would be necessary to show that he actually 
profited in a liberal sense or cxpecte<l to ·profit from the contract. Further to 

21 .\. r.. 
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illustrate the distinction, it may be said that the existence of any one of the 
ordinary domestic relations between the officer and contractor does not per se 
constitute an interest in law. Thus the relation of husband and wife, or con
nection by consanguinity or affinity is insufficient. (Carson v. Lebanon 153 Ind. 
567). So abo with regard to the relations of master and servant, principal and 
agent, employer and employe, etc. (State ex rei \". Rickards, 28 L. R. A. 298). 
In such cases, however, courts will scrutinize the circumstances with great care. 
Their attitude being apparently that while the admitted facts do not raise any 
presumption, still they afford a reasonable inference of the existence of an in
terest in fact. It will be necessary to prove something more than that the rela
tion existed in order to establish a violation oi the common law or of a statute 
similar to those under consideration. 

Applying the foregoing authorities and principles to the case presented by 
you, it appears that the relation of the parties do not establish an interest in 
law. At the most they create a slight inference as to the existence of an interest 
in fact. Such an interest in fact would, however, not be established without addi
tional facts, such as that the firm actually contracting had simply a colorable 
existence, or that such firm had secured the contract with the city upon the 
promise that it should purchase all its supplies .from the officer in its private 
capacity or, that the officer had direct charge and control of the contract on be, 
half of the city with power to condemn material, change specifications, etc. 

I conclude, therefore not that it is legal in all cases for an officer or employe 
of the city engaged in private business to sell supplies or materials in his private 
capacity to a firm or individual doing contract work for the city, but that such 
a state of facts does not of itself embody an illegal act; other circumstances 
must exist in order to constitute a violation of law. 

Yours very truly. 
u. G. DENMAN, 

Attorney General. 

MEMBER OF BOARD OF CIVIL SERVICE COMMISSIO:'-JERS MAY NOT 
ACT AS CLERK OF SAID BOARD AND RECEIVE SALARY THEREFOR. 

March 29th, 1910. 

Bureau of /nspectioll and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-Replying to your letter of March 24th, enclosing that of 
Mr. \V. C. Christian addressed to your department in which he requests a ruling 
as to whether a member of the board of civil service commissioners may act as 
clerk of said board and receive salary for serving in such capacity, I beg to state 
that, in my opinion, this may not lawfully be done. 

· Section 4478 General Code, being section 157 of the Paine Law, so-called, 
99 0. L. 565, provides that, 

"They (the members of the civil service commission) shall hold 
no other positions in the public service, excepting in the schools and 
libraries." 

Standing alone, this provtston would prohibit a member of the board from 
acting as clerk. Howe\·er, there is. a general principle of public potrcy that, unless 
specifically authorized by law, a member of an administrative board may not be 
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· appointed by it to a salaried position under its authority. This principle serves 
to strengthen the conclusion deducible from the express language oi the statute. 

Yours very truly, 

u. G. DE!OIAN, 
Attomey General. 

PROBATE·JUDGE-ALLOWAXCE FOR SERVICES IX CRIMIXAL 
CASES. 

Probate judge not entitled to allowance for services 111 criminal cases under 
section I346o General Code. 

~:larch 17th, 1910. 

Bureau of lt~sPection and Supervision of Public 0 /fices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN:- I beg to acknowledge receipt of your letter of February 22nd, 
enclosing a communication addressed to you by Hon. Chas. F. Schaber, Probate 
Judge, Crawford County, in which he points out the fact that the words, "the 
probate judge shall be paid for services in criminal cases such sum as the county 
commissioners shall allow" as embodied in former section 6470 Revised Statutes, 

. now section 13460 General Code, retained therein by the special committee of 
the general assembly after the same had been left out by the codifying com
mtsswn. It is suggested that this action is significant as evincing a legislative 
interpretation of the effect of the county officers' salary law different from that 
reached by this department in an opinion under date of July 15th, 1907, Annual 
Report, page 254. 

Judge Schaber also calls attention to section 548 of the Revised Statutes, 
present section 1604 General Code, which provides that, 

"The costs in criminal proceedings taxed and adjudged in favor 
of the state shall, when colkcted by the probate judge, be paid into 
the county treasury * * *" 

So far as the provisions of section lGO-! General Corle are concerned, the 
same are not in any way inconsistent with the ruling heretofore made by this 
department. The requirement that moneys be paid into the county treasury does 
not conflict with the one that the same moneys be paid into a specific fund in 
said treasury. 

The corrections of the committee of fourteen do not. in my judgment. have 
any weight. They simply leave the law at is was before. E\·en had the com
mittee recommended these corrections with a view to changing the law their 
adoption by the general assembly could not have this effect. It is an elementary 
principle of statutory construction that the revision and consolidation of the 
statute laws of a commonwealth so as to construct a code is not regarded as 
original legislation. To ascertain the meaning of ambiguous phrases therein. 
resort must be had to the original acts. 

Lewis' Sutherland Statutory Construction, sections 4.}0-451. 
It must be conceded that with the county salary law and the provision now 

under discussion, both included in the code, there is an ambiguity which must 
be explained by reference to the former acts. lJpon a review of the former 
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opm10n I am incli11ed to adhere to it. 
the probate judge is not entitled to any 

Accordingly, I am of the opm1on that 
allowance for services in criminal cases. 

Very truly yours, 
U. G. DENMAN, 

Attorney Gmera/. 

CLERK OF COC\CIL- ASSISTA~TS- IMPROVEMENT NOTICES. 

Wheu couucil provides assistants to cit}' clerk for purpose of serving im- · 
pro<:emeut uotices, other persous may 11ot be paid from city treasury for Perform
ing such sen·ices. 

September 22nd, 1910. 

Bureau of lliSf'ectiou a11d Supervisiau of Public Offices, Departmeut of Auditor 
of State. Columbus. 0/zio. 

GE:\TI.DIEX:- You have submitter! to this department for an opinion thereon 
an ordinance of the council of the city of Toledo passed March 19, 1906, Vol. 
HI, page l(i-!, authorizing and directing the clerk of council to employ two ad
ditional clerks, and making it the duty of such additional clerks to serve im
pro,·cment notices and prepare necessary descriptions for the use of the assessing 
committees. In connection with this ordinance you inform me that much of the 
work thus specifically imposed upon the officers and employes thus created and 
pro,·ided for has been done by otrer parties who have been paid for doing it. 
The questiot) is thus rai>ed as to the legality of such payments, from the public 
treasury. 

Jt was periectly competent for council, under section 118 M. C. to provide 
for assistants to tre clerk, and it was proper and legal for such assistants under 
section .):! M. C. to serve the notices. As to the d<Jing of the clerical work, this, 
of course, <:ould be delegated by council to these two assistants. Some question 
might be raised as to the legality of the provision authorizing the clerk of council 
to employ these additional clerks inasmuch as section 118 M. C., provides that 
"the members of council shall * * elect * * such other employes of council 
as may be necessary and shall fix their duties, bonds and compensation". 

The action of council is at least subject to criticism in this respect. Having 
directed the employment of the clerks, however, and having prescrjbed their 
duties it is clear that neither the said clerks nor the clerk of council himself has 
any authority to delegate the duties of such special clerks to any other assistants. 
or clerks without further action by council. If, therefore, as you state, the im
prm·ement notices have since the enactment of this ordinance been served by 
various individuals and such individuals have been paid upon the voucher of 
the clerk for such services tren, in my judgment, such payments were illegal and 
the clerk together with the recipients of such illegal payments may be held ac
countable therefor. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 
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PROSECUTIXG ATTORXEY- ALLOWAXCE OF SAL\RY BY CO'CRT. 

The common pleas court may make allowance to prosecuti12g atfor;zey under 
section 2923 General Code for services rendered under sectiorz ~21; salary law 
i1J section JOOJ not in conflict. 

~fay 11th, 1910. 

Bureau of Inspection and Supervisi.?ll of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-Your communication is received in which you submit the 
following inquiry: 

Section 2923, General Code, provides that the court shall allow 
the prosecuting attorney reasonable compensation for his services and 
proper expenses incurred for all services rendered under the provision 
of section 2921, General Code. 

Section 3003, General Code, fixes the salary of prosecuting attor
neys and contains this provision: 

''Such salary shall be paid in equal monthly installments, 
from the general fund, and shall be in full payment of all ser
vices required by Jaw to be rendered in an official capacity in 
behalf of the county or its officers, whether in crimin<.l or civil 
matters.'' 

Query: May an allowance be legally made by the court to the 
prosecuting attorney under section 2!)23, General Code, above cited, for 
services rendered in accordance with the provisions of section 2921, 
General Code, or does the salary provided in section 3003, General 
Code, cover such services? 

In reply I beg to say this department has heretofore advised your bureau 
that the salary provided in the Conroy law, now section 3003, General Code, covers 
all the services to be rendered by the prosecuting attorney in his official capacity 
and that a prosecuting attorney is not authorized to receive any additional com
pensation for services rendered under section 1277, Revised Statutes. This opinion 
was rendered, however, before the adoption of the General Code. The section 
authorizing the court to allow the prosecuting attorney reasonable compensation 
for his services and proper expenses incurred for all services rendered under 
the provisions of section 12i7, Revised Statutes, has been re-enacted in the Gen
eral Code and is now section 2!)21 thereof. The result is that the General -Code 
now contains both provisions, i. e., a salary to be paid monthly based upon the 
population of the county, which salary "shall be in full for all services required 
by law to be rendered in an official capacity" (section ilOO;~). and a compensation 
to be allowed by the court for services rendered under the provisions of section 
2921, General Code, (section 2923). Both of these sections were re-enacted by 
the legislature at the same time, therefore the rule of priority, upon which the 
former opinion was based, cannot apply; they are both in the Code and are to 
be given equal effect so far as time is concerned. Section 3003 provides a fixed 
salary and forbids, generally, a prosecuting attorney from receiving any other 
compensation, while section 2923 relates to a specific service and expressly author
izes the court to allow compensation therefor. That is, the legislature, by the 
enactment of Section 2923, General Code, has taken the particular service, therein 
mentioned, out of the general provision contained in section :'!008, General Code, 
and provided an additional compensation for the performance of such sen·ice. 
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I am, therefore, of the opinion that a court may legally make an allowance 
to a prosecuting .. attorney for services rendered under Section 2921, General 
Code. It is my judgment, however, that the incorporation of section 2923 into 
the General Code was an oversight on the part of the General Assembly; cer
tainly the legislature did not intend, by the adoption of the Code;_ to depart 
from the policy now generally established of paying fixed salaries to county 
officers, which salaries are to cover all official service. 

Yours very truly, 
. u .. G. DENMAN, 

Attorney General. 

TAXATIO?\' -QUADREXXJAL .EQUALIZATION -COMPENSATION OF 
QUADRENNIAL ASSESSOR. 

Complai11ts agai11sl valuatio11s fixed by quadrennial board of. equalization 
may be filed on or before the fifteenth day of April next following the comple
tion of its work. 

Quadre1111ial assessor may !Je paid for work actually done by him prior to 
receipt of papers from county aitditor.. 

August 3rd, 1910. 

Bureau of l11spectioll and Supervisiou of Public Offices, Departmeut of Auditor 
of State, Columbus .. Ohio. 

GENTLDIEX: -I beg to acknowledge receipt of your letter of July 26th, 
submitting for my opinion thereon the following questions: 

"Sec. 5596 provides that complaints against any valuation may 
be filed with the auditor of the county on or before the 15th day 
of April next following the completion of the work of the quad
rennial county board of equalization. The last sentence of said 
section provides that such complaints shall be filed on or before the 
15th day of May next following. Sec. 5600 referring to the same 
matter, provides that complaints may be filed with the county auditor 
and if such complaint has been filed on or before April 15 there
after against any valuation of a quadrennial board, he shall notify 
the members of the board to meet and sit as a board of revision. 
Under these apparently conflicting provisions, what is the latest 
date for the filing of complaints against the valuation of real 
estate? 

If a real estate assessor, being notified by the county auditor 
to report at his office to receive the necessary books, plats and lists 
of property owners on January 6, failed to report and receive such 
supplies until January 27th, may he upon the completion of the 
work of assessing the real estate legally receive compensation for 
the time between January 6 and January 27th under the claim that 
he was performing services as assessor during that. time?" 

As you suggest, section 5596 contains two absolutely repugnant provisions. 
It is therefore ambiguous on its face. It purports to be a revision and codifi
cation of 2813a R. S. It is an established principal of statutory construction that 
ambiguous provisions of a code enacted for the purpose of revision may be 
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construed by reference to pre-existing law. Section ~~J:la R S. is in part as 
follow~: 

···~ ~· '' the aurlitor shall immediately thereafter, gi,·e ten 
days' public notice by advertisement in one or more newspapers, 
that the equalization has been completed, and that complaints against 
any ,·aluation may he tiled with the auditor of the county on or 
before the fifteenth day of April next following and will be heard 
by the board of re,·ision, stating in the notice the time and place 
of the meeting of said board, except that iu cities of the first and 
scco11d class such complaints shall be filed on or before the fifteenth 
rlay of :\1ay next'' following. 

l t is obvious, upon comparison of this section with section 5396 General 
Code, that the last sentence of .-,;,~ill crept into the Code by mistake and should 
have been left out entirely. In tl~e old law it was an exception applicable to 
certain localities only and was unconstitutional. It is my opinion, therefore, 
that complaints to he heard by the hoard of revision against valuations fixed or 
confirmed by tl!e board oi equalization must he filed on or before the 10th day 
of April next following the completion of the work of equalization. 

Answering your second question, 1 beg to state that under section 3367, 
General Code, assessors of real estate are required to !lie bonds with the county 
auditor within ten days after receiving notice from the auditor so to do. Clearly 
such assessors are not entitled to compensation before having filed such b:md. 

S,ection a:JG~. General Code, provides that salary of each township as
sessor shall be fixed by the commissioners and paid upon the allowance of the 
commissioner. The authority is thus ,·ested in the commissioner to determine, 
m the first instance, the fact as to the amount of work done by the assessor 
in the performance of his official duties. 

Section 534~, General Code. formerly section 4 of the Quadrennial Ap
praisement Law, provides that the deli,·ery by the auditor to the assess;1r all 
abstracts, maps and descriptions. 

Section 35i):{, General Code, provides in part that, 

''An assessor. from the maps and description furnished him 
hy the county auditor and other sources of illforlllatioll, shall make 
a correct and pertient description of each tract and lot of real prop
erty in his district * * *" 

:\!though the question is not free from difficulty, 1 am of the opinion that 
the last section above quoted and the related sections, do not clearly show a 
legislative intent that the work of tbe assessors shall all be based upon the ab
stracts, plats and descriptions of the auditor. On the contrary, it seems that 
the assessor, in seeking "other sources of information" may be said to be em
ployed in the performance of his official duties. I am, therefore, unable to 
advise as a matter of law that county commissioners should refuse to allow 
compensation to a real estate assessor for work done before receipt by him of 
the plats and descriptions furnished by the county auditor. Commissioners 
should, however, in allowing the assessor's hill for compensi1tion, carefully in
quire into the nature and extent of the alleged sen·ices performed by him 
before receiving such papers. 

Yours \'Cry truly, 

\V. H. MILLER, 

First Assisllmt Attomcy Ge11eral. 
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TUBERCULOSIS HOSPITAL- DISTRICT-TAX LEVY FOR, l\IAY BE 
MADE AT JU~E :\IEETI:'\G OF COl\L\fiSSIOXERS O~LY. 

August 18th, 1910. 

Bureau of Inspection a11d Super'i•ision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN:- I beg to acknowledge receipt of your letter of August 11th, 
submitting for my opimon thereon the following question: 

"Under the act for establishing District Tuberculosis Hospitals, 
100 0. L. 86, are the commissioners of a county comprised in the 
district authorized to make the tax le,·y and issue the bonds specified 
in section 2 of the act, at any time? Or are they restricted, in making 
the levy, to the June session as required by section 5630 General Code, 
with reference to levies for general and building purposes, and thereby 
prevented from issuing the bonds in anticipation of such levy until 
after that time? 

"To state the question more specifically-
"J f the county commissioners desire at this time to make a levy 

to be collected upon the tax duplicate of 1911 (it being too late for 
the HHO duplicate) and issue bonds at this time in anticipation of such 
levy, may they legally do so, Or arc they ref!uired to wait until their 
next June session to take such action?'' 

Section 3148 General Code pro,·ides in part that. 

''* * * The commissioners of any two or more counties not 
to exceed five may form themselves into a joint board for the pur
pose of establishing and maintaining a district (tuberculosis) hospital 
* * * and may provide the neeessary funds for the purchase of a 
site and the erection of the necessary buildings thereon. in the man
ner and for the purposes hereinbefore prodded." 

The reference therein is to section :'1141 General Code, formerly section 2 
of the act referred to by you, which prm·ides as follows: 

"When, in any county, funds are not available to carry out these 
provisions, the commissioners shall levy for that purpose, and set 
aside a sum necessary, which shall not be used for any other purpose, 
and they may issue and sell the bonds of the county in anticipation 
of such levy." 

Section 5630 General Code also cited by you pro,·ides that. 

"The commissioners of any county, at their June session, annu
aliy, may levy not to exceed three mills on each dollar valuation of 
taxable propet·ty within the county, for rmmty purposes other than for 
roads, bridges, county buildings. sites therefor, and the purchase of 
lands for infirmary purposes. For the purpose of building county 
bt!ildings, purchasing sites therefor * * * they may levy not to 
exceed two mills on such valuation." 

This section, in my judgment. go,·erns a le,·y for the purpose of erecting 
a joint or district tuberculosis hospital unless the same is otherwise provided for. 
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Section 5627 General Code seems to have some application to the question 
which provides in part that, 

''The county commissioners at their .:\farch or June session, 
annually, shall determine the amount to be raised for * * "' public 
buildings * " *" 

The general policy of our laws respecting the levying of taxes by county 
commissioners, as evinced by the provisions of sections 5627 et seq. General Code, 
is that all formal levies shall be made at the times specified therein. 

In my opinion these general statutes should be held applicable to all levies 
unless laws authorizing particular levies expressly provide otherwise. Indeed 
the general assembly must be deemed to have intended that these statutes should 
apply when it enacted the tuberculosis hospital act, for in section 2 referred to 
by you is found the following, (section 3140 General Code) : 

"* * * the provisions of law requiring commissioners to sub
mit the question of the policy of building such building to the voters 
of the county shall not apply thereto." 

The provisions thus referred to are a portion of the chapter in which 
sections ql327 and 56.'10 General Code are fou-nd. 

I deem it proper to state that. in my opinion. co-operation on the part of a 
county in the construction of a district tuberculosis hospital is a "county purpose" 
within the meaning of section 56.'10. 

It is, of course, apparent that an issue of bonds under favor of section 
3141 General CodP can not be made until the commissioners have made the levy 
provided for thereby. · 

It is, therefore. my opinion that the levy made by the county commissioners 
for the purpose of aiding in the construction of a district tuberculosis hospital 
can only be made at the June meeting, and that bonds for the same purpose can 
not be issued until after such levy is made. 

Very truly yours, 
w. H. MILLER, 

Assistant Attorney General. 

MUNICIPALITIES MAY NOT SELL BONDS TO FIREMEN'S PENSION 
FUND WITHOUT COMPETITIVE BTDDING. 

February 7th, 1910. 

Bureau of Inspection and Supervisiou of Pttblic 0 ffices, Departme11t of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN:- \Ve have your letter of February 3rd, in which you ask the 
opinion of this department on the following: 

"The trustees of the firemen's pension fund of the city of Toledo, 
Ohio, desire the privilege of accepting bonds issued by said city with
out going into the market and purchasing same at competitive bid. Has 
the council of the city of Toledo, Ohio, or other official of said city the 
authority to make sale to said trustees at par and accrued interest, 
without offering said bonds to be issued at competitive bid?" 
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The council of a city has no authority to offer its bonds to any body, board 
or officer without competitive bidding except to the board of sinking fund 
trustees. If the board of sinking fund trustees refuse to purchase the bonds the 
city must then advertise the same for sale according to the statute providing 
for such advertisement. The most that could be done b"y the trustees of the 
firemen's pension fund in such a case as the one mentioned· above in your queso
tion would be to acquire the bonds through the trustees of the sinking fund. 

Yours very truly, 
U. G. DENMAN, 

Attonzey General. 

MANNER OF PUBLISHING "NOTICES TO CONTRACTORS" A~D 
"NOTICE OF THE ASSESSMENT"- FULLY DISCUSSED. 

February 17th, 1910. 

Bureau. of Inspection and Supervision of Public 0 fficr;s, Department o.f Auditor 
of Stale, Columbus, Ohio. 

GENTLEMEN:- Your communication is received in which you submit the 
following inquiry: 

Sections 4670-15 and 4670-16 Revised Statutes relating to road 
improvements provide that the "notice to contractors" and the "notice 
of the assessment" shall be published in some newspaper printed in the 
county and of general circulation therein. 

Section 4367 Revised Statutes provides that the "notice to con-
tractors" and "advertisements of general interest to taxpayers 
shall be published in two newspapers of opposite politics". 

Query: Does the above quoted provision of section 4367 
plement the quoted provisions of sections 4670-1.5 and 4670-16? 

* * 
sup-

In reply I beg to say, following the reasoning of the supreme court in the 
case of the Vindicator Printing Co. v. The State, 68 0. S. 366, it is my opinion 
that the provisions of sections 4670-15, 4670-16 and 4367 are to be construed in 
pari materia. That is notice to contractors, as provided in section 4670-15 should 
be printed for at least four weeks, and the notice of the assessment as provided 
in section 4670-16 should be published for three weeks, and that both notices 
should be published in two newspapers of opposite politics. 

Yours very truly, 
vv. H. MILLER, 

Assistant Attomey General. 

TOWNSHIP TRUSTEES-NOT LIABLE FOR CARE OF SMALLPOX PA
TIENT FOUND IN TOWNSHIP IN ABSENCE OF NOTICE 

TO TAKE CHARGE OF CASE. 
April 14th, 1910. 

Bureau of htspection and Supervision of Public Offices, Department of Auditor 
of Stafe, Columbus, Ohio. · 

GENTLEMEN:- Your communication is received with which you enclose a 
letter of Walter A. Kerin, Clerk of Springfield township, Clark County, Ohio, 
containing the following statement of facts: 
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A tramp by the name of Samuel Smith, while passing through 
the township of Springfield became ill, and upon examination, he was 
found to be suffering from a case of smallpox. The health officer of 
the city of Springfield was notified, who in turn called the attention of 
the county commissioners of Clark county to the matter, and the com
missioners instructed the health officer of the city of Springfield to take 
charge oi the case, which was done, and the patient was treated in the 
pest house at Springfield from Xovember :23th, 1909,'to December 23rd, 
1909, at an expense of $30.5.64. The trustees of•the township wherein 
the tramp was found to be so afflicted·, are now asked to pa'y this bill, 
and refuse upon the ground that they were not notified of the case 
of smallpox, nor did they have an opportunity to take charge of the 
case. 

331 

In reply thereto beg to say that, in my opmwn, the trustees are right in 
their refusal to pay this bill out of the township treasury. If the trustees of 
Springfield township had been notified, upon the discovery of this case of small
pox within the township for which they were elected and are serving, it would 
have been their duty to have taken charge of the tramp patient and treated him 
at the expense of the township. The township trustees are, by virtue of their 
office; the board of health of the township and are paid a salary for their services. 
They doubtless have their township health officer and physician. Therefore, if 
the township board of health had been notified in the first instance, according to 
the provisions contained in the "poor laws of Ohio", it would have been their 
duty to have taken charge of the patient, and doubtless could have treated the 
same for a much less sum of money than was subsequently incurred at the pest 
house in Springfield for such treatment.. The commissioners of the county were 
not called upon to take charge of the case, and they should have notified the 
township trustees, but having failed to comply with the law providing for notice 
to township trustees, or township boards of health, in such cases, and taking 
charge of the case themselves, they absolved the township trustees from legal 
liability for the payment of the bill. 

T herewith return the letter of Mr. Kerin with bills attached. 
Yours very truly, 

U. G. DENMAN, 
Attorney General. 

COUXTY COMMISSIONERS- AUTHORITY TO EMPLOY PERSONS 
UNDER SECTION 845 TO ASSIST SURVEYOR. 

May 19th, 1910. 

Bureau of l11spection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN:- Your communication is received in which you submit the 
following inquiry: 

"Section 1183, Revised Statutes, enacted by the General As
sembly April 2nd, 1906, (98 0. L. 247), provides that an aggregate 
sum shall be fixed by the commissioners to be expended for all 
employes in the county surveyor's office. 

"Section 1166, (98 0. L. 243), provides that the county sur-
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veyors shall perform all the duties that are now or may hereafter 
be authorized by law to be done by any civil engineer or sur
veyor with respect to roads, ditches and other county improvements. 

"Section 845, Revised Statutes, (97 0. L. 304), makes pro
vision for the employment of engineers when, on account of the 
amount of work to be performed, the county surveyor is unable 
to care for the same, such appointments, however, are to be made 
upon the written request of the county surveyor. This section was 
amended in 99 0. L., 337, but no change was made in this pro
VISIOn. 

"After the enactment of section 1183, (98 0. L. 245), were the 
commissioners authorized under the provisions of section 845 to 
employ engineers, assistant engineers, rodmen and inspectors in ad
dition to the employes of the surveyor's office provided for in 
said section 1183 ?" 

In reply I beg to say : 
Section 1183, Revised Statutes, provides generally for the compensation of 

assistants, deputies, clerks, etc., in the county surveyor·s office, and such assist
ants, deputies, and clerks are to be paid out of an aggregate sum to be fixed 
by the board of county commissioners. The provision in section 845, Re
vised Statutes, whereby the county commissioners are authorized to employ a 
competent engineer, and assistant engineers, rodmen and inspectors, when, by 
reason of the amount of work to be performed, they shall deem the same 
necessary, and whereby such commissioners are authorized to fix the compensa
tion and order the same paid out of the county treasury, is, in my judgment, 
to be regarded as an additional power granted to said commissioners. That 
is to say, section 1183 provides a method of compensation for the expenses of 
the surveyor's office generally, while the provision contained in section 845 is to 
<:over outside work, where, by reason of the amount of work to be performed, 
the county surveyor's regular office force can not take care of the same. I am 
of the opinion that there is no conflict in the two sections, and that both are 
to be regarded and given full force and effect. 

Very truly yours, 
U. G. DENMAN, 

A ttomey Gmeral. 

MUNICIPAL CORPORATIONS. NEWSPAPER-ORDINANCE, RESOLU
TrO~S- PUBLICA TIO~ OF. 

Newspaper, what is general circulation and political party. Municipal Code, 
Sec. 124. Revised Statutes, 1536-69. 

February 2nd; 1910. 

Bureau of Inspection and Supervision of Public Offices, Departmmt of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN:- Your communication is received in which you submit to this 
<lepartment for an opinion thereon the following inquiry: 

What constitutes a newspaper of a "political party" and of 
"general circulation in the municipality," within the meaning of 
section 1536-69 Revised Statutes (Sec 124 M. C.), and are the Cleve-
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land Recorder and the Commercial Bulletin, published at Clc\·eland, 
Ohio, or either of them, such papers within the meaning of said 
section? Said papers do not go into the homes of the city of Clevc
Jend or vicinity, nor are they sold from the news stands, or on the 
streets, except perhaps· an occasional copy in these various places. 
They are purchased· almost wholly by lawyers, or other persons in
terested in the proceedings· of the courts or county offices. 
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In reply thereto I beg to say that inasmuch as the legislature has not de
fined with particularity what constitutes such a newspaper as you inquire about 
there is left a wide scope for honest differences of opinion as to what these 
terms imply. 

This section has been contrued as to what constitutes a paper of a politi
cal party by the Circuit Court of Frank! in county, Ohio, in the case of the 
Ohio State Journal v. Brown, 19 Ohio Circuit Court Reports, at page 323, the 
court holding that, 

""A newspaper to be of a political party, within the meaning 
of the statute, must profess to be so or be so known. It is not 
sufficient that it has, while professing to be an independent newspaper, 
supported a political party 

'"A newspaper professing to be of a political party, or one so 
known. may be independent in the sense that it does not advocate 
all of the measures of its party, and yet be of the party, for its 
conduct may be owing to its judgment, or the want of it. and not 
to its want of faith; and an independent newspaper may advocate 
all of the measures of a party and support all of its candidates, and 
yet be not of the party, for its support of the party is to be at· 
tributed to its discretion, and not to its allegiance." 

From this statement by the court, I am of the opinion that a newspaper, in 
order to be such party paper as is contemplated by the statute, must, in good 
faith, proclaim its allegiance to a certain political party, and subject to its judg
ment, con;:i;:tently advocate the principles for which such political party, to which 
it professrs its allrgiance and support, stands. 

The phrase "of general circulation in the municipality" is without judicial 
definitiota in this state. The controlliilg purpose of the legislature in the enact
ment of this statute is to give due notice and publicity to the citizenship of a 
municipaiity oi the municipal ordinances and resolutions required by law to be 
published. It is therefore :tpparent that the newsp:tper of the widest circulation 
and mo>t generally read within the municipality would be the best medium for 
the communication of such information. But the statute provides for competitive 
bidding. So that in addition to the primary object sought, to-wit, publicity, there 
is also the (]ue>tion of cost of publication to be considered in the letting of the 
contract. 

In the opinion of the circuit court of Franklin county in the case of the 
City of Columbus, Ohio , .. John T. Barr, Clerk, etc., 2i Ohio Circuit Court Re
ports, 2tiR, in which case this section of the Re,·ised Statutes was being con
sidered. the court makes the following pertinent observations: 

""The purpose of the legisiature was to provide for the widest 
publicity of the public acts of the municipal council, under a general 
Jaw. It is common knowledge that this purpose would be best sub
sen·ed as a general rule, by publication in the newspaper of opposite 
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party politics, for the reason that when applied to all municipalities, 
they are the local papers that generally reach the most people. The 
independent newspaper as a rule is confined to the larger cities. It 
may best subserve the purpose of the statute in a few cities, but it is 
the exception that must fail under a general law. 

"The legislature did not undertake to cheapen the publication 
by competition. The competitive bidding resorted to in this case, is 
the policy of the city, and, as is expressed in the ordinance providing 
for the same, is not to be used to annul the statute. It may be that 
this interpretation opens the door to political aggrandizement, but it 
still remains that extended publicity is the governing purpose of the 
statute, and must be kept to the fore when seeking to -discover the 
legislative intent. No useful public purpose could be subserved by 
holding that this language should receive a more liberal construction, 
unless it be that it woulrl provide competition, but that must yield 
if it ~vonld narrow publicity." 

From this expression of the court and what precedes it in this opinion it 
is logical to conclude that a newspaper, to meet the requirements of this act, must 
in reality be the good faith advocate of the principles of one of the political 
parties upon which this government is founded and through the agency of which 
its affairs are administered, and be, in addition, a paper of "general circulation." 
A newspaper of "general circulation'' may be defined as one published for the 
dissemination of local or telegraphic news and intelligence of a general character, 
having a bona fide subscription list of paying subscribers. In my opinion a 
newspaper devoted to the interests or published for the entertainment of a par
ticular class, profession, trade, calling, race or denomination or any number 
thereof is not a newspaper of general circulation within the meaning of this 
~tatute. 

The fourth and fifth definitions given by \Vebster of the word "general," as 
an adjective, are as follows: "Common to many, or the greatest number; widely 
spread: prevalent; extensive, though not universal; as, 'Adam, our genera·! sire.' 
Milton." "Common'' denotes primarily that in which many share; and hence 
that which is often met with.'' "General is stronger denoting that which pertains 
to a majority of the individuals which compose a genus or whole." "Universal, 
that which pertains to all withont exception." "To be able to read and write is 
;o common in this country that we may pronounce it 'general,' though by no 
means 'universal'." 

Definitions of the word "general" found in the Century Dictionary are 
strikingly similar to the above quoted. 

So far as I am able to find the only judicial definition of the phrase of 
"general circulation," as applied to a newspaper, is to be found in the case of 
Koen v. State of Nebraska, 35 Neb. 676. The definition: 

"It is not necessary that the newspaper circulate to any consider
able extent, if at all, out of this state, nor that it circulate in every 
county in the state, but it must extend beyond the county in which it 
is published, and have a general circulation." 

In reading this· definition in connection with the present question it must 
not be .forgotten that the Ohio Statute uses the -pl)rase "in such municipality." 
But from this opinion it IS perfectly clear that a newspaper may circulate in a 
municipality. and- not have a general circulation. Furthermore,' what would amount 
to a general circulation in a city of ten thousand inhabitants might fall far short 
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of being a paper of general circulation in a city of over three hundred thousand 
inhabitants. 

From a careiul consideration of this question I am inclined to the opinion 
that neither the Cleveland Recorder, as evidenced by copy published under date 
of January 5th, 1910, nor the Commercial Bulletin, as evidenced by copy pub
lished under date of December 16, 1909, is a paper of a "political party" or of 
"general circulation" within the meaning of the act under consideration; but I 
am reluctant to pass finally on the question in the absence of full information as 
to the character and circulation of the papers from season to season. This in
formation of fact can best, and more properly, be obtained by the council of the 
municipality wherein these questions are presented. 

I, therefore, suggest that you advise the council of the city of Cleveland, 
or its committee, or the council of any municipality within this state considering 
this question, to apply the law a5 herein construed, to the facts as they may find 
tbem. 

Yours very truly 
u. G. DENMAN, 

Attorney Ge11eral. 

COUNTY RECORDER- WITNESS FEES NEED NOT BE TURNED INTO 
FEE FUND- REQUIRED TO MAKE ACTUAL COUNT OF WORDS 
FOR RECORD. 

February 17th, 1910. 

Burea11 of luspectiou and Supervision of Public 0 ffices, Departmellt of Auditor 
of State, Columbus, Ohio. 

GENTLB!EN:- Your communication is received in which you submit the 
following questions: 

l. ·when a county recorder is subpoenaed to produce a record of 
his office in court, are the witness fees received by him required to be 
paid into his fee fund? 

2. Are county recorders required to count the number of words 
in an instrument presented for record, or may they legally charge for 
an estimated number? 

In reply I beg to say in answer to your first inquiry that the witness fees 
received by a county recorder under subpoena belong personally to the recorder, 
and he "is not required to pay the same into his fee fund. 

Second. Under the recorder's fee bill the fees are fixed at so many cents 
"for e\·ery one hundred words actually written, typewritten or printed on the 
records". It follows therefore that in order to determine the exact fee the actual 
number of words in the instrument presented for record must be counted. 

Yours very truly, 

w. H. MILLER, 

Assistant Attomey General. 
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AUDITOR, COU~TY -COMPUTATION OF FEES DUE UNDER OLD 
LAW ON JANUARY 1, 1907. 

October 6th, 1910. 

Bureau of lnspecti011 and Supervision of Public Offices, Departmeut of Auditor 
of State, Columbus, Ohio. 

DEAR SIR:- You have submitted to this office for an opinion thereon the 
followitig questions, arising out of my opinion addressed to you under date of 
June 9th, 1910: 

How should the graded percentages under section 1069 upon 
the settlement of February, 1907, be computed and divided as between 
the auditor in person and the fee fund of his office? 

The following answers are suggested: 

1. The whole amount of moneys collected must be subjected to 
the computation of the percentages provided for in the statute, as 
follows: the first ten thousand ($10,000) dollars is to be multiplied by 
two and one-half per cent., the next ten thousand ($10,000) dollars by 
one and one-half per cent., and so on until the amount collected prior 
to January 1st, 1!J0i, is exhausted for the purpose of such computation. 
All of such fees thus ascertained are then to be paid to the county 
auditor personally. The remainder of the fund if collected· sub
sequently to January 1st, 1!107, is to be used· for computing the amount 
payable under the lower percentages. 

2. The whole amount collected is to be subjected to the com
putation of the percentages and the aggregate amount of fees thus as
certained is to be divided between the auditor and the fee fund of his 
office in the proportion ascertained by the relative amounts collected 
before and after January 1, 1907." 

In my opinion the second of the above suggested methods is preferable. 
The case referred to in my former opinion as the "Hamilton County case" is 
that of State ex rei vs. Richardson, i 0. L., R., 21m. The material portion of 
the opinion of the court is as follows: 

"This general assembly had to draw the line somewhere, did it 
at the date of January 1st. Hl07, intending evidently that these defend
ants should have their full percentage of the fees according to the 
collections of December 20, l!J06, and that their salaries should begin 
on January 1st, 1907, * * * and that any percentages arising from 
collections during January and February, 1907, until the books ·were 
closed should go into the proper county fee fund." 

On careful consideration of the abo\·e quotation I am of the opmton that 
it does not decide the question now submitted. It merely decides that the pro
portional amount of fees to which the auditor is personally entitled is that fixed 
with relation to the amount collected instead of with relation to the time elapsed. 

The question then relates to the joint effect of section 106!) and the county 
officers' salary law. The former section provided in part as follows: 

"The county auditor * * * shall be allowed the following per
centages on all moneys collected by the county treasurer on the grand 
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duplicate of the county "' "' * to-wit: on the first ten thousand 
($10,000) dollars two and one-half u~) per cent; on the next ten 
thousand ($10,0QO) dollars one and one-half ( 1~) per cent., etc." 
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The county officers' salary law, so-called, is silent as to the question now 
involved, simply providing that each of the officers thereby effected shoulrl re
ceive a certain stated salary in lieu of all fees, and that ''this act shall take effect 
January 1, 1907." 

l:nder section 106!J the computation by which the amount of fee;; was to 
be ascertained was to be made at the date of settlement. The section was left 
111 force and the fees had to be and were computerl in February, 1907, just as 
in previous years. The amount of fees payable to the office of county <Juditor 
and determinable at the February settlement of l!JO/ was unchanged and un
affected by the enactment of the salary law. 

The first of the answers suggested in your query assumes that the two 
and one-half (2}) per cent. attaches to the ten thousand ($10,000) dollars first 
collected. This is erroneous. The reference to the "first ten thousand dollars" 
and the "next ten thousand dollars," etc., is an example of a familiar legislative 
practice in fixing fees and compensation. Thus the county salary law itself 
provides that, 

"Each auditor shall receive one hundred ($100) dollars for each 
one thol'sand of the first fifteen thousand of the population in the 
county." 

This does not mean the first fifteen thousand persons enumerated at the 
census or the first fifteen thousand persom born in the county or anything of 
the sort. It means simply that of the total population of the county li fteen 
thousand shall be set aside for the purpose of computing a portion of the au
ditor's salary. 

I am of the opinion, therefore, that at the time of the settlement In Feb
ruary, 1907, the total amount collected on the grand duplicate should have been 
divided as provided in section 1069, and the percentages computed upon such 
divisions irrespective of the time when such moneys were collected, hut that, 
following the Hamilton County case above cited, the total amount of such fees 
should have been divided proportionately between the auditor ami his fee fund 
upon the basis of collections made before and after January 1st, l!JO/. 

Very truly yours, 
U. G. DENMAN, 

Attomey General. 

LOXGWORTH BO~D ACT- BOXDS COXSIDERED IX ARRIVIXG AT 
LIMITATIOX. 

General bonds of a city issued subsequent to 1902 upon the appro<•al of 
electors are to be considered i11 arri·ving at four per cent. limitation contaiued 
in Longworth Bo11d Act. 

July 7th, 1910. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLE~! EN :-I beg to acknowledge receipt of your letter of J unc 1-!th, 
requesting my opinion upon the following question : 

22 A. G. 
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"Are general bonds of a city issued subsequent to 1902 (the 
date of the passage of the Longworth Act) upon the approval of 
the electors of the corporation, to be considered m arriving at the 
4% limitation contained in the Longworth Act?" 

I am informed that vou are aware that I ha\'e already expressed a view 
upon this question in an opinion addressed to Hon, Hanby R. Jones, Solicitor 
for the village of \Vesterville, and that your present request is for the purpose 
of obtaining a re-consideration of the question and . a fuller statement of the 
reasons for the conclusion which I reach thereon, 

The problem is one of statutory construction. The sections concerned in 
the inquiry are sections 3939, 3940, 3941, 3942, 3943, 3944, 3945, 3946, General 
Code, all being portions of what was formerly known as the "Longworth Bond 
Act," section 2835 and 2835b, Revised Statutes. The particular phrase requiring in
terpretation is that embodied in section 3945, General Code, viz., "such limitations 
of one per cent and four per cent hereinbefore prescribed shall not affect bonds 
lawfully issued for such purposes upon the approval of the electors of the 

. corporation." 
There are but two possible meanings of this, and for the sake of conve

nience I shall state them : 
1. Issues of bonds, upon the approval of the electors of the corporation, 

shall not be counted in arriving at the limitations of one per cent and four 
per cent. 

2. The limitations of the statute, once reached, shall not impair the validity 
of a subsequent issue of bonds upon the approval of the electors. 

It is quite evident that the meaning of this isolated phrase which consti
tutes only a part of a larger scheme of legislation, can not be accurately ascer
tained without considering related sections. It may be helpful, however, first 
to examine it alone with a view to ascertaining whether or not either of the 
above suggested meanings is a natural and primary meaning of the phrase, For 
·if the clause has a definite primary meaning that meaning is of great weight 
in arriving at an ultimate conclusion, and the definitio!l of such primary meaning 
might even foreclose further investigation, 

The grammatical construction of the single sentence of this clause is sim
ple. Having regard to that construction it is apparent that the word "limita
tions" is the subject, and the word "bonds" the object of the principal verb, 
That is to say, the first of these words appears in the sentence in an active 
capacity, the second in a passive sense; the "limitations" are not to act in a 
certain way upon the "bonds" not the "bonds" upon the 'limitations." So 
far as this construction is of significance, it may be said, it seems to me, to 
indicate the second meaning above defined. For if the question were whether 
or not certain bond issues were to be counted in determining whether or not 
a certain limitation had been reached, it would have been more proper gram
matically to have reversed the relationship of these two nouns and to have 
made the section read as follows : 

"Bonds lawfully issued for such purposes upon the approval 
of the electors shall not affect such limitations of one per cent and 
four per cent hereinbefore prescribed." 

The meaning' of the verb must also be ascertained, In its transitive use 
"affect" means to "act upon; produce an effect or a change upon; influence, 
move or touch * * * (Century Dictionary). The idea of change is fun-
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<lamental in this meaning. Substituting this meaning in the sentence as above 
.outlined, we have the following: 

"Limitations of one per cent and four per cent shall not make 
any change in bonds issued upon the approval of the electors." 

•Manifestly the general assembly, by the use of this language, intended to 
guard against a change in the status of bonds issued or to be issued upon the 
approval of the electors by reason of the "limitations" referred to. Thus the 
conclusion becomes stronger that, standing by itself, the meaning of this clause 
is the second of the two meanings hereinbefore defined, rather than the first. 

This section alone, however, really has no meaning. It is full of relative 
words, and their antecedents must be determined before its exact significance 
can be defined. In short, the whole so-called "Longworth Act," or, at least, 
so mucl] of it as precedes section 3945 must be considered. 

The following quotations are pertinent: 

Section 3939: 

" * * * The council of a municipal corporation * * * 
may issue and sell bonds * * * for any of the following specific 
,purposes :·" 

(Here follow twenty-seven specific purposes for which bonds 
may be issued.) 

Section 3940 : 

"* * * The total bonded indebtedness created in any one 
fiscal year under the authority of the preceding section by municipal 
corporation shall not exceed one per cmt of the total value of all 
property in such municipal corporation as listed and assessed for 
taxation, except as hereafter provided in this chapter." 

Section 3941 : 

"When such council * * * deems it necessary in any one 
fiscal year to issue bonds for all or any of the purposes so authorized 
·in any amount greater than one per cent of the total valtte of all the 
property in such municipal corporation * * * it shall submit the 
question of issuing bonds in excess of such one per cent to a vote of 
the qualified electors of the municipal corporation * * *" 

.Section 3942 : 

"The net indebtedness incurred by a municipal corporation for 
such purposes shall never exceed four per cent of the total value 
of all the property in such corporation * * * unless the excess 
of such amount is authorized by vote of the qualified electors * * *" 

Section 3943 : 

"To ascertain the net indebtedness incurred, allowance shall be 
made only for the amount held in the sinking fund for the redemtption 
()f bonds then lawfully issued for such purposes. * * *" 
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The foregoing were all portions of former section 2835, R. S. 
Section 3945 above quoted, and the construction of which is directly in

volved in your inquiry, was formerly a portion of section 2835b, R.. S. The 
remainder of said former section 2835b is now incorporated in section 3946, 
General Code, and, in part, is as follows: 

"Bonds to be paid for by assessm<>nts * * * bonds issued 
for the purpose of constructing; improving and extending water works 
when the income from such water works is sufficient to cover the 
cost of all operating expenses, interest charges and to pass a suffi
cient amount to a sinking fund to retire such bonds * * * and 
bonds issued prior to April 29, 1002, shaJI not be co1tsidered in ascer
taining such limitatio11s." 

Former section 2837 R. S., now section 3948 et seq. General Code, provides 
in effect that whenever a contemplated issue of bonds wiJI cause the limitations 
of one and four per cent. to be exceeded, the question of issuing such bonds shaH 
be submitted to vote of the electors. It is such bond issues, and only such that 
could be made "for such purposes upon the approval of the electors of the cor
poration," within the meaning of section 3945. That Pis to say, no bonds could 
be issued under the "Longworth Act" so-caJled, upon the approval of the electors 
except such bonds as the issue of which would cause the limitations of one or 
four per cent. to be exceeded. This is clear, not only because there is no other 
mention in any of the related· statutes of bonds to be issued by a vote of the 
people, but also because the power to issue bonds under section 3939 is, in the 
first imtance, vested in the council. 

Examination of these related sections for the purpose of arriving at the 
·exact meaning of section 3945 leads to conflicting results. As I have stated, I 
am satisfied that, standing by itself,- and it can not stand by itself,- this 
section seems to mean that the limitations of one per cent. and four per cent. shall 
not impair the validity of bonds issued by a vote of the people. Now section 
R946, which is more directly in pari materia with section 3045, so to speak, than 
any of the other related sections, having been a part of the same section of the 
Revised Statutes, tends to sustain this conclusion. It provides that certain kinds 
of bonds "shall not be considered in ascertaining" the limitations of one per 
cent. and four per cent. The legislature in adopting the General Code must be 
deemed to have irytended to clear up ambiguities and harmonize conflicting sec
tions. It would seem, therefore, that, in pursuance of such an intent, the legis
lature would have used this same language in section 3945, if it had considered 
that said section 3945 possessed a meaning similar to that of section 3946. So far 
then I am confirmed in my conclusion that section 3945 does not mean that bonds 
issued upon the approval of the electors shall not be considered in arriving at 
the limitations of one per cent. and four per cent. prescribed by the "Longworth 
Act." 

The joint effect of all the considerations to which I have heretofore aJluded 
is, however, neutralized by another not yet mentioned. As above stated, bonds 
arc to be issued under the "Longworth Act" upon the approval of the electors 
only when such issue wiJI cause the limitations of one per cent. and four per 
cent. to be exceeded. Furthermore, sections 3941 and 3942, as above quoted, 
indicate by necessary implication that when bonds are issued by a vote of the 
people in an amount which wiJI cause the total indebtedness assumed in one year, 
or the net indebtedness outstanding at a given time, to exceed one or the other 
of these limitations, such issue so made is valid notwithstanding such limitations. 
True, the statutes do not so explicitly state; but they can mean nothing else. 
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Bonds issued upon the approval of the electors being valid under the law as it 
would be were section 39-t.j omitted, then, that section would be meaningless and 
superfluous if it were given the second meaning abO\·e defined, and to which all 
the other guides of statutory interpretation to be found in the section itself and 
the related sections point. It is a cardinal principle of statutory construction, 
that every word of a statute is to be given a meaning, if possible. The applica
tion of this principle, therefore, tends to upset the conclusions alre1dy reached, 
and to indicate the first of the above defined meanings of section 39-t.'i. 

l:pon careful study I have been unable to make any choice as between the 
two possible meanings of section 39-t.j General Code from a consideration of this 
section and the related sections as they now aprear. That is to say, I have 
reached the conclusion that there is an ambiguity in the General Code sections 
-embodying the "Longworth Act"', and particularly in section 39-l.'i. That being 
the case, the sections of the Revised St,tutes must be examined with a view to 
solving the ambiguity. 

''The general rule is perfectly we11 settled that where a statute 
of doubtful meaning and susceptible on its face of two constructions, 
the court may look to prior and contemporaneous acts, the reasons 
which induced the act in question, the mischiefs intended to be rem
edied, the extraneous circumstances, and the purpose intended to be 
accomplished by it to determine its proper construction. * * * The 
whole doctrine applicable to the subject may be summed up in the 
single observation that prior acts may be resorted to to solve, but 
not to create, an ambiguity. * * * If the language of the revision 
be plain upon its face, the person examining it ought to be able to 

rely upon it. * * *" 

Rathbone vs. Hamilton, 175 U. S. 414, cited and quoted in 
Lewis' Sutherland Statutory Construction, section 450. 

Former section 2835 as amended 100 0. L. 53, was different in no material 
respect from the sections into which it is sub-divided in the General Code, sec
tion 3939 to section 3944 inclusive. Section :2835b, however, was somewhat dif
fer~nt from its codified sections: 

"Provided further that the limitations of one per cent. and four 
per cent. prescribed in section 2?35, Revised Statutes, sha11 not be con
strued as affecting bonds issued under authority of said section :2835 
upon the approval of the electors of the corporation, nor sha11 bonds 
which are to be paid for by assessments specia1ly levied upon abut
ting property, nor bonds issued for the purpose of constructing, im
proving and extending waterworks when the income from such water
works is sufficient to cover the cost of all operating expenses, interest 
charges and to pass a sufficient amount to a sinking fund to retire 
such bonds when they become due, nor any bonds issued prior to the 
passage of section 2tl:35 Revised Statutes, as amended April 20, 1902, 
be deemed as subject to the provisions and limitations of said sec
tion, or be considered in arriving at the limitations therein provided." 

As will be observed, the two principal differences between this section and 
sections 3945 and 3946 General Code are as follows: 

1. Section 3945 uses the language, 
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"such limitation * * * shall not affect bonds issued * * * upotr 
the approval of the electors * * *" 

while section .2835b is in the form of a proviso as follows: 

"Provided further that the limitations * * * sha/l11ot be con
strued as affecting bonds issued * * * upon the approval of the 
electors * * *" 

This language is much weaker, in my opmwn, than the language of sectiom 
3945, and yet it amounts substantially to tllte same thing. 

2. Section 3946 provides that the bonds enumerated therein, "shall not be 
considered in ascertaing the limitations", while that portion of section 2835b 
provides that such bonds shall not "be deemed as subject to the provisions and· 
limitations of said section, or be considered in arriving at the limitations therein 
provided." In the code the italicized portion of the above quotation is omitted 
apparently as superfluous. 

While further comparison of tre original and codified sections is interesting, 
I have been unable thereby to satisfy myself as to the main object of my in
vestigation. The ambiguity still remains in the original section 2835b by com
parison with its companion section 2835, although perhaps less puzzling on account 
of the somewhat equivocal language of the first clause thereof. It becomes neces
sary, therefore, to trace the developmen.t of this statute .still further toward its 
origin. 

Section 2835b as it existed at the time of the enactment of the General Code 
was last amended March 22, 1906, 98 0. L. 66. The original section was m
corporated in the Revised Statutes by the Act of April 27, 1904, 97 0. L. 516-520. 
Accordingly, there have been but two changes in the language of this section 
since its original enactment. I quote original section 2835b in full: 

"Provided, further, that the limitations of one per cent. and four 
peJ::. cent. prescribed in section 2835 R. S. shall not be construed as 
affecting bonds issued under authority of said section 2835 upon 
the approval of the electors of the corporation ; nor shall bonds which 
are to be paid for by assessments specially levied upon abutting prop
erty, be deemed as subject to the provisions of said section." 

It will be seen by comparison that the amendment of .1906 'added nothing 
to the first clause of section 2835b; that it substituted a comma for a semicolon 
after the word "corporation" at the end of said first clause, and that it augmented 
the catalogue of the second clause and added the words "or be considered in 
arriving at the limitations therein provided." Examination of original section 
2835b and comparison of it with the amendment of 1!J06 leads to the conclusion 
that the sub-division of said section into two sections by the General Code is 
proper; that is to say, that portion of the section which concludes with the word 
"corporation" is grammatically separate and distinct from the rest of the original 
section. Therefore, the amendment of 1906 which added to the last clause the 
phrase "be considered in arriving at the limitations therein provided" did not 
change the meaning of the first clause of the section. 

The "Longworth Act," so-called, in its original form was passed in 1902 
and section 2835b was supplementary thereto. It is in the form of a proviso, 
and, at first glance, would appear to have been designed to amend the original 
act. As already stated, the legislature is not presumed to have passed a mean-
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ingless law which adds nothing to the body of the law already in existence. That 
this is a rule of statutory· construction is conced,•d. Furthermore, the natural 
function of the proYiso is to re~trict the operation of general language in the 
body of an act, and it is reasonable to assume that this may have been the leg
islative intent in enacting any such provision. 

See section :3-51 et seq. Lewis' Sutherland Statutory Construction. 

If then it is fairly inferable from the form of the original enactment of 
section 283.Jb that the general assembly intended to change the then existmg 
Longworth Act or to -limit or restrict its general language so as to exclude certain 
things from the broadest meaning thereof, then that interpretation of said section 
28:35b must be adopted which will actually effect such a change or restriction. 
In other words, if the legislature intended to change the law we must adopt 
the first construction of section 28:~5b R. S., section 3945 General Code, above 
suggested, which is, in effect, that bonds issued upon the appro\·al of the elector3 
are not to be counted in arriving at the limitations of one and four per cent. 
prescribed in the body of the Longworth Act. 

I know of no rule of statutory construction by which it could be ascertamed 
from the original form of section 283.ib, standing alone, or in relation to the 
previously existing law, just what the legislative intent in so supplementing the 
Longworth Act was. It is not enough to say that the general assembly must 
have intended to restrict or to change the existing law. There is no such rule, 
or rather, the rule is that in the absence of evidence to the contrary, this must 
have been the legislative intent. But this presumption does not preclude inquiry 
into all the circumstances surrounding the passage of the supplementary act, of 
which a court could take judicial notice. 

The question being as to the purpose of the legislature, the title of the 
act may be looked to to ascertain such purpose. 

Lewis' Statutory Construction, sections 339 to 340. 

Section 2835b was originally given legal force by virtue of section :~ oi 
the Act of April 27, 1904, fJI 0. L. 516. The title of said act is as follows: 

"An Act to amend se.:tions :Zli, D8, 104, UO, 112, 114 and 216 and 
to supplement ~ections 43, 95 and 111 of an act entitled 'An act to pro
vide for the organization of cities and incorporated villages, and to 
restrict their power of taxatiOn, assessment, borrowing money, con
tracting debts. and loaning their credit. so as to prevent the abuse 
of such powers, as required by the constitution of Ohio, and to re
peal all sectio11s of the Revised Statutes inconsistent herewith,' passed 
October 22nrl, 1!)02, and supplementing section 2ttl:J of the Revised 
Statutes of Ohio, to make deji11ite said sectio11s and to provide for 
the more economical administration of municipal affairs." 

Here we have, in my judgment, an expression of the legislative intent em
bodied in the first clause of section 2t<:~.ib. now section 3!J40 General Code. It is 
to "make definite" the Longworth Act, which, it will be borne in mind, nowhere 
explicitly stated that bonds issued upon the approval of the electors under the 
Longworth Act shall not be impaired as to their validity by the fact that the 
limitations of one per cent. and four per cent. have been reached. In other words, 
this statute was evidently inserted in the law for the purpose of rendering cer
tain a provision of the existing law deemed by the general assembly to be uncer
tain; and the fact that the uncertainty supposed to have existed in the original 
statute is not apparent at this time, does not change the nature "of the supple
mentary act. \\' e have here an instance of legislative interpretation, designed 
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not to change the law or, necessarily, to restrict the meaning of the ex1stmg 
law, but merely to explain it and make it clear. The fact that this is ascertained 
to ha\·e been the legislative intent overcomes the presumption that the legislature 
intended to change the law; it sets at naught the fact that section 2S:35b, con
strued according to its better grammatical sense, added nothing to the existing 
iaw, and did not change the meaning of the latter. Accordingly, we are free to 
interpret said section, and its successor in the General Code, according to their 
natural meaning. 

Having regard, therefore, to the express intent of the general assembly in 
enacting section 2835b, and to the natural meaning of the first clause of said 
section, as carried into the General Code in section 394,), I am of the opinion that 
the second of the above defined interpretations thereof shoulJ be chosen and 
foilowed. That is to say, the fact that the limitations of one per cent. and four 
per cent. have been reached by a municipality, does not preclude it from issuing 
further honds upon the approval of the electors as provided in the Longworth 
Act. From the foregoing it follows, as a matter of course, that bonds issued upon 
the approval of the electors are to be couuted in ascertaining the limitations of 
one per cent. and four per cent. in sections 3940 and 3942 respectively General 
Code. 

ln this connection permit me to call attention to my opinion of June 29, 
l!llO, relating to the same subject. In preparing that opinion, which related 
primarily to the meaning of the General Code sections above discussed, I came 
to the conclusion that there was a difference between such sections and the cor
responding sections of the Revised Statutes. Upon. fuller consideration of this 
and the related questions as above discussed, I am of the opinion that the state
ment of the opinion of J unc 29th to the effect that the General Code sections 
ha\·e effected a change in the law with respect to the main question under con
sideration in that opinion, was erroneous. So far as I have been able to ascer
tain there never has been a time since the original enactment of the Longworth 
act in 191)2 when bonds issued upon the approval of the electors of a city under 
said act were not to be counted in arriving at the limitation of 4% therein pro
Yided for. 

Yours very truly 
u. G. DENMAN, 

Attomey Geueral. 

VILLAGE TRUSTEES OF PUBLTC AFFAIRS XEED XOT FUR~ISH 
FREE ELECTRIC CURREXT TO PUBLIC SCHOOL BUILDIXGS. 

June 4th, 1910. 

lJureau of Tnsf>ectiou and Super·l'isioll of Public Offices, Department of Auditor 
of State, Colu111bus, Ohio. 

GENTLEMEN:- I beg to acknowledge receipt of your letter of May 28th, in 
which you request my opinion as to whether trustees of public affairs of villages 
controffing municipal electric light plants are required to furnish free service to 
public school buildings. 

Section 205, Municipal Code, now section 4357 of the General Code, pro
vides in part that : 

"In each village in which * * an electric light plant * * is 
situated, * * council shall establish * * a board of trustees of 
public affairs for the village * *" 
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The same section of the :\Iunicipal Code, now section .t:361 of the General 
Code, provides that : 

"The board of trustees of public affairs shall have all the 
powers and perform ail the duties provided in this title to be exer
cised and performed by the trustees of waterworks * *." 

In its original form, this section enumerated many sections of the Revised 
Statutes, particularly sections 2!09 and 2417 R. S. 

Original section 24ml R. S., thus adopted by the :'.Iunicipal Code of 1902 
and by section 205 thereof as amended 98 0. L. 252, was very lengthy; the 
first sentence thereof was general in its application and fixed the compensation 
and the duties in general of trustees of waterworks. Then followed a very long 
sentence in the form of a proviso, in part as follows: 

"Provided, that in all villages situate in counties containing 
cities of the first g;·ade of the first class and in all cities of the 
fourth grade of the second class owning and operating in connection 
with its waterworks an electric light plant * *, it shall be the duty 
of such trustees in addition to the duties above mentioned, to man
age * * such plant. * *; and all the prO\·isions of this chapter 
relating to the powers, duties * * of the trustees of the water
works shall, so far as applicable, control such trustees in the man
agement of such electric light plant." 

Among the duties of trustees of waterworks thus referred to was that im
posed by section 2417 R. S. also expressly adopted by old section 205 :VI. C., viz: 
that the trustees should supply water free of charge for the use of public school 
buildings. 

It will be seen that, so to speak, by force of a construction upon a con
struction, the trustees of waterworks referred tu in the latter portion of section 
2409 R. S. would have to furnish electricity free of charge for the use of school 
buildings. However, the provisions quoted by you from section 2409 R. S., 
which require waterworks trustees to be governed, with respect to an electric 
light plant, by the laws relating to waterworks, is part of a special law undoubtedly 
within the purview of the decisions of the Supreme Court condemning such 
classification of municipalities. That is to say, it was not all waterworks trustees 
who were to be governl'd as to electric light plants by the provisions relating 
to waterworks, but only those "in all villages situate in counties containing cities 
of the first grade of the first class, etc." Tn my judgment, all the second sen
tence of section 2409 R. S. is, and since 1!!02 has been, unconstitutional and the 
phrase "such trustees." as used in the last clause thereof. must, by grammatical 
construction, refer not to all trustees but merely to trustees in certain munici
palities. Therefore the provision quoted by you, being unconstitutional, is of 
no effect. 

It will be noticed that the General Assembly, in enacting the General Code, 
adopted this view and left out of section 2409 R. S. the entire second sentence. 
(See section ~956, General Coile). 

Sectipn 2409 being thus eliminated, there is no provision defining the duties 
of trnstees of public affairs with respect to electric light plants, save that above 
quoted from section 20:J :\f. C., as codified. The joint effect of said section 205 
and said section 2417, (Section 'l9~G. General Code), leaving out old section 2409 
R. S., does not operate to make it the duty of trustees of public affairs to fur-
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ni~h electricity to any of the consumers mentioned 111 old section 2-!17 free of 
charge. 

It 
by any 
furnish 

is, therefore. my opinion that trustees of public affairs are not 
law now in force, or which has been in force and effect since 
electric currents free of charge to public school buildings. 

Yours very truly 

u. G. DENMAN, 

required 
1902, to 

. Attonzey Ge11eral. 

MUNICIPAL CORPORATIO::-.JS-EXPE:-./SES OF OFFICERS AND EM
PLOYES- SUPPLEME::-.JT ARY TO OPl ?IT TON OF OCTOBER 9th. 

October 13th, 1910. 

Bureau of Inspection a11d Supervision of I'ublic Offices, Departmwt of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :·-You have submitted to this department for an opinion thereon 
letter of Hon. Hiland B. Wright, Auditor of the City of Cleveland, in which he 
states that, under direction and appointment of the mayor of that city, the general 
superintendent of charities and correction, the director of public service, and the 
secretary to the mayor, attended the convention of the League· of American 
Municipalities held at St. Paul, Minnesota, in August, 1910, as delegates thereto, 
and that bills for the expenses incurred by them have been presented to the 
auditor for payment. 

The auditor calls my attention to my opinion of April 9th addressed to Hon. 
Newton D. Baker,' in which the general principle applicable to the legality of 
expenses of this sort are discussed, and states that he has so far refused, under 
authority of said opinion, to pay the bills. On the other hand, I am informe!i 
that the bills themselves were incurred in supposed conformity to the opinion. 
It thus appears that either the mayor or the city auditor has misconstrued my 
opinion of April 9th above referred to. How such a misconstruction could arise 
I am unable to understancl. It is true that, referring to an incident mentioned 
in the letter of the city solicitor to me at that time, I did use the following 
language: 

"In your letter YOU refer to an instance in which knowledge, ac
quired by an employe of the water works department of the city of 
Cleveland at a convention of some sort, was very beneficial to the city 
and enabled it to saye a large sum of money in the construction of a 
municipal utility then under way. T nasmuch as you have mentioned 
this fact and because I realize that, in the business-like management 
of a city's affairs, e\'ery means of saving money should be looked upon 
with favor, I beg to suggest the circumstances under which, in my 
opinion, municipal directors and employes of their departments, under 
proper orders may, legitimately, incur expense of this kind. Take the 
case referred to by you as an example. There was an existing munici
pal undertaking presenti'ng a perplexing problem. The question was 
specific and expert advice on the precise point was necessary. The 
city was justified in obtaining this. ad\'ice in the cheapest !Jlanner. ·If 
it was known that papers and· discussions ·relating to this problem 
were to be presented and conducted at a convention of this sort, then 
any _municipal director or employe might lawfully attend the com•en-
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tion for the specific purpose of listening to and engaging in such dis
cussion with an ultimate view to using the knowledge thus acquired 111 

the solution of the exact problem then pending." 
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However, the last sentence of the above quoted excerpt from my opmwn 
must be read in connection with its context. \\'hatever the sentence may mean 
standing alone, it is clear that, in connection with what precedes it, it does not 
mean that whenever the program of a proposed convention of municipal officers 
discloses that questions of interest to the officers of a city are to be discussed 
at such convention, such officers may lawfully attend and be reimbursed for their 
expenses. It does mean, however,- and its meaning I think is fairly clear from 
the first portion of the above question- that when a city department is engaged 
in a specific undertaking requiring expert knowledge for which it would other
wise be obliged to employ expert assistants, such as engineers, etc., and it ap
pears that, by sending its own employes or officers to a convention where such 
problems are to be discussed, the information thus needed may ·be acquired, and· 
used immediately in the undertaking then under way, the expenses of such em
ployes are properly payable from the city treasury. But to hold that because
the program of the convention presents matters of interest to city officers, such 
officers may lawfully attend at the city's expense, would be to let down the bars· 
entirely. 

For the sake of clearness permit me to state as to the nature of the muni
cipal undertaking which will give rise to the right to attend a convention, that, 

1. l t must be under way- in existence- and not merely contemplated or 
anticipated. 

2. It must require expert knowledge of the kind usually obtained by the· 
city by independent employment outside of its regular force of officers and· 
employes. 

3. The problem must be specific- officers and employes can not be sent 
for the mere purpose of informing themselves generally as to a subject. 

You have exhibited to me the letters of the mayor of Cleveland addressed 
to the three officers in question and directing them to attend the convention 
at St. Paul. These letters mention no such municipal undertaking as that above 
described as giving rise to a necessity for the attendance of the officers at the· 
convention. It, therefore, apt;ears, as between the mayor and the city auditor, 
that the former has misconstrued my opinion, and that unless some problem 
more specific and otherwise more nearly conforming to the test above defined, 
than those referred to by the mayor actually existed in each of the three depart
ments represented by the three officers in question at the time of their visit to 
St. Paul, and unless further their visit was for the purpose of applying the in
formation there to be gathered to the solution of such specific problem, their 
expenses should not be paid from the city treasury. 

In addition to the foregoing permit me to call attention to that portion of 
the opinion of April 9th which holds that, 

"Even in cases wherein the city may send its employes on trips 
of this kind, the expenses incid,:nt thereto should have been authorized 
to be paid in the salary ordillalzcc passed by council; otherwise the 

compensation provided would be deemed to reimburse the employe." 

The auditor's letter does not state whether or not the ordinance providing 
for the salary of the secretary to the mayor- for instance- authorizes him to. 
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be reimbursed for his necessary expenses incurred in traveling outside of the city. 
If it does not so provide then this fact alone, in my judgment, would be sufficient 
.to render it unlawful to pay his expenses out of the city treasury. 

Yours very truly, 

U. G. DENMAN, 
Attorney General. 

PROBATE JUDGE-ALLO\VAXCE FOR.l\IERLY PAYABLE FOR CRIM
lNAL SERVICES MUST BE PREDICATED UPO.\f SERVICE ACTU
ALLY RE~DERED. 

October 25t.h, 1910. 

Jiureau of l11spection anq Supervisio11 oi Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN:- I beg to acknowledge receipt of )<our letter of October 19th, 
.requesting my opinion on the following question: 

"Under sectjou 6470 of the Re;."ised Statutes, prior to. the adop
tion of the General Code and prior to the enactment of the county 

-officers' salary law, were the co_unty commissioners authorized to 
make an annual allowance to the probate judge for his services in 
·criminal cases, regardless of the amount of services rendered in such 
cases, i. e., ~igl1t the allowance have been. made from year to year, 
even though in some of the years no services whatever in criminaf 
cases were rendered by the probate judge?" 

:Section 6470 Revised Statutes was as follows: 
• 

"The judges of said probate courts shall be paid for their ser
vices in criminal cases such sums as the commissioners of said coun
ties may allow, which sums shall be paid out of the county treasury 
of said county respectively, and said probate judges shall not receive 
any compensation by way of fees in any criminal business of which 
they have jurisdiction * * *" 

Under this section while the measure and amount of the compensation of 
the probate judge in lieu of his fees in criminal cases was a question for the 
determination of the county commissioners, :wd their decision in the matter was 
not subject to review, yet in my opinion the commissioners were without author
·ity to act at all unless the judge actually rendered services in criminal cases. 
In counties in which the probate court did not exercise criminal jurisdiction, or 
in which its jurisdiction was not actually exercised during a given year, the 
'judge of such court would not be entitled under this section to any compensa
tion whatever. The clear intent of the section was that the compensation should 
:attach to and be payable for services rendered. 

Yours very truly 

u. G. DENMAN, 
A ttomey General. 
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CITY TREASURER-DEPOSIT OF FCXDS. 

Bank in ~dzich city treasurer deposits moneys ·without proceeding under city 
depository law liable to city for all profits deri·ved from such funds regardless 
of agreement to PaJJ stipulated rate of interest, such deposit not rendered illegal 
b)! fact that treasurer is interested in bank. 

October 18th, 1910. 

Bureau of lnspecti01l 011d Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLD!EN:- You have referred to me for an opinion thereon a letter of 
one of your examiners which submits the following question: 

"In a city where there is no depository commission, the treas
urer being uncler bond for funds in his custody, he placing the funds 
of the city as he sees fit and holding securities from each bank for 
his own protection, is it legal to have funds and receive depository 
interest thereon, in banks in which the city auditor and city treas
urer are interested?" 

The action described in the question of the examiner was evidently taken 
under section B.j :\1. C., now incorporated without substantial change in section 
4294 General Co,Je, which provides in p:~rt as follows: 

"llpon giving bond as required by council, the treasurer may, 
by and with the consent of his bondsmen, deposit all funds and pub
lic moneys of which he has charge in such bank or banks, situated 
within the county, which may seem best for the protection of such 
funds, and such deposit shall be subject at all times to the warrants 
and orders of the treasurer required by law to be drawn. All profits 
ansmg from such deposit or deposits shall inure to the benefit of the 
funds. ~' *" 

As I have heretofore advised your department in an opnuon relating to the 
examination of the accounts of the city of Xewark, the banks receiving deposits 
of money under this section arc not permitted to derive any profit therefrom as 
against the city.. If the moneys so deposited are held by the banks as separate 
and distinct funds in their possession, then all interest or profits directly trace
able to such funds must be accounted for to the city. On the other hand, if 
the bank commingles such funds with its general funds, such an act of con
version renders it liable to pay the legal rate of interest to the city. 

From all the foregoing it appears that the banks could have no substantial 
interest in such a deposit if the law were strictly complied with. The question 
of the examiner, however, discloses that certain interest was paid to the city for 
the use of these funds. .\ more difficult question is thereby presented. It might 
be urged that the receipt of such stipulated sums at a given rate of interest by 
the city officers would preclude the city from recovering the full extent of the 
profits. Such a position, however is untenable. The statute provides in so many 
words that all profits shall inure to the benefit of the funds, and no officer of the 
city government is vested with authority to accept on behalf of the city less 
than all of the profits. Tn other words, in cities having no depository commis
sion the treasurer cannot legally contract for a stipulated rate of interest for 
the use of city moneys by banks in which they are deposited under this provi-
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sion of the statute, but he must hold all such banks to a strict accounting for 
-either the entire profits derived by them or in case the funds have been com
mingled with the funds of the bank, for the legal rate of interest. 

Jt follows, therefore, that the city has not received the interest to which 
·it is entitled under the law, and that the banks are liable for the difference. 
However, the deposits themselves were legal. Inasmuch as under the law the 
banks were not permitted to derive profits from the deposits thus made, I do 
not believe they could be said to have any such interest in the funds deposited 
with them as would render the deposits illegal by virtue of the fact that city 
·officers were stockholders in such banks. Nor can such a deposit of city money 
be regarded as an "expenditure" within the meaning of section 45 M. C., present 
section 3808 General Code. In fact it seems reasonably clear to me that the rela
tion between the bank and the treasurer under section 4294 General Code, and 
the prior provision of the Municipal Code can scarcely be deemed contractual. 
It is a trust relation created by the statute itself and with respect to which the 
attempted contract of the city treasurer is without effect. 

Inasmuch, therefore, as the banks in question cannot be said in law to have 
-any interest in the funds deposited with them, it follows that such deposits were 
not rendered illegal by the fact that city officers, including the treasurer himself, 
were stockholders therein. 

Yours very truly 

TALES MAN- FEES OF. 

u. G. DENMAN, 
Attorney General. 

November lOth, 1910. 

:Sm·eau of Inspection and Supen•ision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN:- I beg to acknowledge receipt of your letter of October 28th, 
requesting my opinion upon the following question: 

Section 3008 G. C., fixes the compensation to be paid to jurors. 
Under this section, is a person who is summoned from the bystanders 
as a talesman, who fails to qualify as such, entitled to any compensa
tion?" 

Section 3008 General C:ode provides as ··follows: 

"Each grand or petit juror drawn from the jury box pursuant 
to law, each juror selected by the court as talesman as provided by law, 
and each talesman, shall receive two dollars for each day of service, 
and if not a talesman, five cents each mile from his place of residence 
to the county seat." 

Section 11431 General Code provides for the summoning of talesmen, and 
-section 11434 General Code provides for the procedure in such cases and is as 
follows: 

"When it is necessary to summon talesmen, the court, on the mo
tion of either party, shall select them, and cause to be issued imme-



ATTORXEY GEXER.\L. 

diately a vemre for as many persons having the qualifications of a 
juror as, in the opinion of the court, may uc necessary, which per
sons shall be required to appear forthwith, or at such times as ma): be 
fixed by the court; but no person known to be in or about the court 
house shall be selected without the consent of both parties". 
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It is to be observed that obedience to the summons of the court is com
pulsory and constitutes what might be termed a sen-ice. I am of the opinion 
that a person whose name appears in the summons or venire issued by the court 
under section 1143-t, and who upon being served with the same appears in court 
as commanded therein is a ''juror selected by the court as talesman~' within the 
meaning of section 3008 and is entitled to $~.00 whether he actually qualifies 
and sen·es on the jury or not. It is to be observed, however, that only persons 
possessing "the qualifications of a juror" may lawfully be summoned by the 
court in this manner. This phrase, however, refers not to qualification for a 
particular case, but to qualification in general. 

Yours very truly, 

U. G. DENMAN, 

Attorney General. 

I:\"FIRMARY DIRECTOR-HORSE FEED MAY BE IXCLUDED IN 
TRAVELING EXPEXSES. 

November 16th, 1910. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GEXTLD!EN:- I beg to acknowledge receipt of your letter in which you 
request my opinion as to whether an infirmary director may legally charge against 
the county the expense of feeding his. horse while in attendance upon regular 
or special meetings of the board, and in the discharge of any other duties de
volving upon him. 

Section 3002 of the General Code provides that each infirmary director shall 
be allowed "his actual traveling expenses, subject to the approval of the county 
commissioners". If, in order to attend a regular or special meeting of the board 
of infirmary directors, or to discharge any other duty devolving upon him in his 
official capacity, a member of the board of infirmary directors is compelled to 
travel and chooses to do so by using his horse or team, and is obliged thereby 
to purchase horse feed or to board his horse while away from his home, the 
expense of the same would, in my opinion, be a "traveling expense" '~ithin the 
meaning of section 3002. The county commissioners have general oversight with 
respect to expenses of infirmary directors; and if the latter are unreasonably in
curred the commissioners should refuse to allow the bills. As a matter of law, 
however, the expense incurred in the manner above described is lawful and should 
be allowed. 

Yours very truly, 

u. G. DEN!IfAN, . 

Attorney General. 
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DELIXQL:Ei\'T TAXES- COLLECTION. 

Costs nzade in action by tax collector payable out of judgment. 

:'-Jovember 15th, 1910. 

Bureau of Inspection and Supen•ision of Public 0 fficcs, Department of Auditol' 
of State, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of recent date, 
m which you reQuest my opinion upon the following question: 

If a tax collector employed by the county treasurer, under au
thority of section 26i~ of the General Code, brings action as provided 
in sections 2667 et seq., should the court costs made therein be included 
within the judgment, or should they be paid by the collector himself? 

Section 2672 of the General Code provides in part that, 

'"\Vhen lands_ * * * have become forfeited to the state by 
reason of the unpaid taxes thereon, the county treasurer may contract 
with a suitable person to collect the taxes * * * thereon at a com
pensation * * * not to exceed twcnty-fiye per cent. of the amount 
collected · * * * payable therefrom. * * * The expenses of col
lection under contract shall be borne by the person so contracting, who 
may proceed under this and the preceding sections, or as otherwise 
provided by law." 

The reference to the "preceding sections" ts e\·idently to sections :W67 et 
seq. which provide in part as follows: 

Section 2667 : 

"\.Yhen taxes '' '' * arc not paid within the time prescribed 
by law, the county treasurer * * * may * * * enforce the lien 
of such taxes * * * and any penalty thereon, by civil action in his 
name as county treasurer, for the sale of such premises, in the court· 
of common pleas in the county, without regard to the amount claimed, 
in the same way mortgage liens are enforced. * * *" 

Section 2670 : 

"Judgment shall be rendered for such taxes and assessments, or 
any part thereof, as are found due and unpaid, and for penalty and 
costs, for the payment of which the court shall order such premises 
to be sold without appraisement. From the proceeds of the sale the 
costs shall be first paid, next the judgment for taxes and assessments, 
and the balance shall be distributed according to law. * * *" 

From all the foregoing sections it is apparent that the owner of real prop
erty is liable for the costs made in the action, and that the amount of the same· 
must be adjudged against him. T n addition to the taxes, assessments and pen
alties, and not, as you in your letter seem to indicate, to be deducted from the· 
judgment for taxes, assessments and penalties. 
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Section ~670 in providing for an order of distribution recognizes the pos
sibility of a sale at less than the amount of such judgment for costs, taxes, as
sessments and penalties. In such case, under the section, the costs are preferred 
and are to be paid in full out of the proceeds of sale regardless of the fact that 
the amount of money made for taxes, assessments and penalties may be thereby 
diminished . 

. The costs being in the nature of a specific and preferred claim against the 
fund .created by the sale of the real estate in an action under section ~670, it 
is clear that they can not he regarded as "expenses of collection" to be paid by 
the tax collector under section :!ti7:!. T f the costs be regarded as in any sense 
"expenses of collection'', they are 5Uch expenses as must be borne by the de
linquent owner, and the quoted pro,·ision of section ~(j7~ would not be sufficient 
to reverse this rule. 

Yours very truly, 

U. G. DENMAN, 
Attorney Gcueral. 

COU:'\TY AUDITOR- ALLOWAXCE FOR CLERK HIRE ON ACCOU:'\T 
OF APPRAISEME:'\T OF REAL PROPERTY. 

November 15th, l!llO. 

Bureau of fllsf>ectioll a11d S1t.~erdsion of Public Offices, Department of Auditor 
of State. Columbus, Ohio. 

GENTLD1EN:- I beg to acknowledge receipt of your letter of recent date, 
submitting for my opinion thereon the following question: 

"During what years may the allowance to the county auditor 
for additional clerk hire, under former section 1076 R. S., be made?" 

Section 107(} R. S., is at present section 2629 of the General Code, and 
provides as follows: 

''The county commissioners of the several counties shall make an 
additional allowance to the county auditor for clerk hire, not exceeding 
twenty-fi,·e per cent. of the annual allowance made in the preceding 
sections in the years wlv:n the real property is required by law to be 
re-appraised." 

The question which you ask has been decided in the case of State ex rel v. 
Godfrey, 4 C. C., X. S., 46.'i. It was there held in the language of the syllabus that, 

·'The provision in section l07(i for an additional allowance to the 
county auditor for clerk hire, during the period when the decennial 
appraisement is being made of real property, is not limited to the year 
during which the reaj)praisement is actually made, but includes so 
much of the year following as may be necessary for the boards of 
equalization to complete their work, * * *" 

The reasoning of the court leads to the conclusion that "the purpose of this 
section" being ··evidently to allow the auditor compensation for the additional 

23 A. G. 
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clerk hire that is imposed upon him by reason of the decennial appraisement and 
real estate," (Page 476.) the auditor would be entitled to the allowance in any 
year in which additional work de\·olves upon his office by reason of the appraise
ment. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

CITY :\IAY NOT SE~D ITS OFFICERS AT PUBLIC EXPE~SE TO 
APPEAR BEFORE LEGISLATIVE COMMiTTEE. 

November 16th, 19l(l. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN:- You have referred to this department a letter addressed to 
you under elate of September 22nd by one of your examiners submitting a ques
tion which has arisen in the examination of the affairs of a certain city, as 
follows: 

May the expenses of the city solicitor or any officer or employe 
of the city government, incurred in appearing at the capitol of the 
state before a legislative committee for the .purpose of securing .legis
lation deemed advantageous to the city, be lawfully paid from the city 
treasury? 

In an opinion recently prepared by me at the request of Hon Newton D. 
Baker, City Solicitor of Cleveland, I have cited authorities and attempted to 
define the principles relating to the payment of the expenses of city officers and 
employes. In that opinion I expressed the conclusion that no enterprise in which 
the city government itself could have no interest as such could give rise to the 
incurring of expenses on the part of city officers which might lawfully be reim
bursed from the city treasury. This principle, it seems to me, is elementary, 
and it is amply supported by the authorities. 

J do not believe that a city government as such may incur expenses for the 
purpose of procuring legislation deemed advantageous to the community. No 
such power is conferred by the Municipal Code, or by any of the provisions of 
the constitution and laws of this state upon municipal corporations as such. No 
such power flows by implication from any of the powers expressly conferred by 
law upon municipal corporations. If there is any rule of public policy at all 
applicable to the question, such a rule would, in my judgment, be against a 
public corporation engaging for any reason in the enterprise of influencing legis
lation. 

The city as such then had no right t.o appear before any legislative com
mittee. The citizens of the city might lawfully undertake this service for their 
common good. The city solicitor has no powers broader than those of the city 
itself, his client. However praiseworthy it may have been for him to appear 
before a legislative committee in behalf of the general good of the citizens of 
the city he coulcl not be reimbursed for expenses so incurred by the city. 

for the foregoing reasons 1 am of the opinion that not only you should find 
against the city solicitor for the amount paid through him in reimbursement .of his 
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expenses incurred in attendance upon the sessions of the legislative committee, 
but that you should in all cases hold against the payment of such expenses by 
municipalities, counties, and other political sub-divisions. 

Yours very truly 

u. G. DENMAN, 
Attorney General. 

SCHOOLS- SCHOOL LANDS- ORIGINAL TOWNSHIPS- TRUSTEES 
OF, HOW ELECTED. 

Funds derived from rental of school lands impressed with trust for benefit 
of schools of original township to which such lands belong. 

April 12th, 1910. 

Bureau of Inspection and Supervision of Public Offices, Department of Audita' 
of State, Columbus, Ohio. 
DEAR Sms:- I have carefully read the documents submitted to me by you, 

covering the situation in original fractional township 1, fractional range 1, Hamil
ton County, Ohio, and gather from them that the facts are as follows: 

"This fractional township contained no section 16, and was, 
therefore, allotted a quarter section of land in Darke County, Ohio, 
for school purposes, which quarter section has never been sold. Said 
fractional township is now a part of the civil township of Miami, 
Hamilton County, and as there is no school house within such frac
tional township, the children of school age residing therein attend 
a sub-district school located in Miami Township. The territory com
prised within the boundaries of this original township is attached 
for school purposes to the Gravel Pit school district, a sub-district of 
Miami Township school district. There are now four electors and 
six children of school age residents of this fractional township. The 
board of trustees of this original township sen·ed until last year, 
when they removed from the township and there is now no board of 
trustees. There is now in bank in Cincinnati a sum of money de
posited in the name of the treasurer of said original township, being 
the proceeds of the rents of the said quarter section in Darke County." 

Under this statement of facts you ask my opinion as to what disposition 
shall be made of said funds, and what school districts are entitled to share in 
the distribution, and also what proceedings are necessary to be had before distri
bution of the said funds can be made. 

In reply thereto I beg leave to submit the following opinion: 

This department has heretofore held, on February :'lrd, 190R, in an opmwn 
to Hon. E. A. Jones, Commissioner of Common Schools, to be found in the 
Annual Report of the Attorney General for HlOR, at page 144, that the funds 
derived from the rents and profits of section 16 lands constitute a trust fund 
for the benefit of the schools of the township to which such section 16 belongs 
by law; that such funds, if there be any, should once a year be apportioned 
among the nrious school districts. or patts of school districts, within such orig
inal township, in proportion to the number of childret1 of school age residing in 
such school district, or part of school district, and should be paid over to the 
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treasurer of such district, or part of district, to be expended by the board of 
~:ducation, and that such board of education should use such funds for the benefit 
of the schools of the original township or fractional township to which the school 
lands were originally assigned. 

I am, therefore, of the opinion that the trustees of original fractional town
ship 1, fractional range 1, Hamilton County, when there are any such, would turn 
over to the treasurer of :\liami township school district, the funds derived from 
the rentals of the quarter section of iand in Darke County, now in bank in Cin
cinnati, under and by- virtue of sections :3203 and 3204 of the General Code, 
(sections 1-!ll and 1412 R. S. 0.) which read as follows: 

Section 3203 : 
''\Vhen, after the payment of just claims and necessary ex

penses, there is money in the hands of the treasurer arising from 
the rents of school lands, at least once a year, the trustees shall meet 
at the office or residence of the treasurer, and make a dividend thereof 
among the several school districts, or parts of districts within the 
original township, in proportion to the number of youth of school age 
therein, and upon their order, the treasurer shall pay out such money." 

Section 3204 : 

'·The clerk of the board of education of any district which, in 
whole or in part, is composed of territory within the bounds of an 
original township incorporated as herein provided, shall, on demand 
of the clerk of such township, furnish him a certified copy of the 
ennmeration of youth within school age, residing within the bounds 
of such original township in the se,·eral subdistricts of such shcool 
district, and the dividend shall be made on the basis of such enumera
tion." 

That all of such money should he paid to the Miami Township school dis
trict follows from tl·e fact that the territory comprising original fractional town~ 
ship 1, nnge I, i> attached for school purposes to the Gravel Pit sub-district of 
Miami Township school district. I am also of the opinion that such funds, to
gether with the funds hereinafter derived from such rentals and so apportioned 
to Miami Township school district by the trustees of said original township, must 
be used and expender! for the benefit of the school which the pupils of original 
fractional township I attend, to-wit: the school of Gravel Pit sub-district of 
Miami Township. For the'ie funds, as abo\"e stated, are impressed with a trust 
for the benefit of pupils residing in such fractional township, and can not be 
lawfully expended for any other purpose. 

I take it from ti-e facts appearing in the documents submitted by you that 
the terms of t~ e last properly e!ected trustees of this original township expired, 
by limitation, m·er a year ago. Under such circumstances the proper procedure· 
to be taken precedent to declaring a dividend of the money above referred to is. 
that prescribed b,· section 318i of the General Code (section 13i1 R. S. 0.). 
which reads as follows: 

''\\'l-en it comes to ti-e knowledge of the county auditor that the 
electors of such township have failed to so apply to the commissioners 
for one ye'lr after such ~prlication is authorized, or that in such town
ship the tru<;tees 8nd tre'surer elected have failed to qualify or per
form t1-e duties incPmheat upon them, the auditor shall appoint from 
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the electors of such township three trustees and one treasurer, who 
shall hold their offices for the same term, perform the same duties, 
and have the same powers as if elected as hereinbefore provided." 

357 

Qr an election might be held by virtue of sections 31RR (section 1371 R. S. 0.), 
3181 (section 1366 R. S. 0.), 3182 (section 1367 R. S. 0.), and 3183 (section 
1368 R. S. 0.) of the General Code. 

Sections 3181 to 3192 inclusive of the General Code, (being sections 1366 
to 1:37;:; inclusive of the Revised Statutes,) and section 319:l of the General Code 
(section 1403 R. S. 0.), and section 3207 of the General Code (section 1415 R. 
S. 0.) cover every situation in this particular and fully provide for the election 
or appointment and continued existence of boards of trustees of such original 
townships. These provisions are explicit and clear and need only to be applied 
to the facts whatever they may be in this particular. I, therefore, refer you 
to these provisions. 

Enclosed herewith find papers submitted to me by you. 
Yours very truly, 

U. G. DENMAN, 
Attorney General. 

PROBATE JUDGE- FEES- JOT NT GUARDIANSHIP. 

Probate judge may charge fees ou all of two or more separate accounts filed 
by joint guardian for several minors. 

January 11th, 1910. 

Bureau of Inspection and Supervision of Public 0 ffices, Department of Auditor 
of State, Columbus, 0/zio. 

GENTLEMEN:- I beg to acknowledge receipt of your letter of January 4th, 
enclosing a letter of the probate judge of Mercer County to the prosecuting 
attorney of said county, and a letter of the prosecuting attorney presenting a 
question upon which you desire my opinion. 

The question is as follows: 

''When the same person is guardian of two wards, children of 
the same ancestor, entitled to shares in the same estate, should he file 
separate accounts and pay into the probate court separate fees on 
each of said accounts?" 

\\'hile the existence of joint guardianships is recognized by section 6263 R 
S., which provides that in case the same person is appointed guardian of several 
minors, children of the same parentage, etc., 

"only one application shall be required, and the letters of guardian
ship to be issued to such guardian by the court shall be in one copy 
'' * * anrl the court * * * shall charge such fees as are al
lowed by law for such services, to be charged but once * * *" 

this section does not of itself regulate the number of accounts that should be 
filed. Section 6269 has exclusive application to this matter. It provides in part 
as follows: 
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·'The following shall be the duties of every guardian of any 
minor, who may be appointed to have the custody of such minor, 
and take charge of the estate of such minor, to-wit: * * * 

"Second: To manage the estate for the best interest of his ward. 
"Third: To render * * * an account * * * and as a 

part of said account, a * * * statement of all the funds of his 
ward's estate * '' * once in every two years * * *" 

From the foregoing provisions, as well as from other provisions of the 
section, not quoted, it is apparent that each estate is regarded as separate although 
the guardianship may be joint as to the estates. 

I have examined the authorities cited by the prosecuting attorney in his 
letter, and all of them support the conclusion by me reached, viz., that it is not 
only permissive but mandatory for the guardian to file separate accounts. 

lt follows, as a matter of course, that the probate court may charge fees on 
both accounts. 

I herewith return the certified copies of cost bills enclosed with the letter 
of the prosecuting attorney. 

Very truly yours, 
u. G. DEN~!AN, 

Attorney Gc11eral. 

MUNICIPAL CORPORAT£0:-.JS- VARIOUS QUESTIO:'-JS ARISING OUT 
OF EXAMINATIO.\T OF CO:-.JSTRUCTION OF NEWARK WATER 
WORKS. 

Public improvements n;ay be paid for out of more than one issue of bonds 
where subsequent issues are made necessary by alterations in contract. 

Agent of cou11cil to purchase land for municipalit:y may take title in his 
own name. 

When 1111111icipal officer buys laud and sells it to the city for the same price 
for which he purchased it, l1e is subject to 110 civil liability. 

Board of public service may not ,~urchase land for water works purposes 
without authority of couucil; couucil, however, may ratify such purchase. 

Board of public service ma,v not, bJ,• successive alterations, re-write a contract. 
Council could, in r886, grant a street railway franchise unlimited as to time. 
Council ma.v appoiut an investigating committee, but such committee may 

not employ an attorne_v and stenographer or compel the attendance of witnesses. 
City board of health may construct sa11itary sewer and assess cost against 

property owners in certain cases. 
City may compel street railway company to reimburse it for amount paid 

to one who contracts with railway coniPatty to do its portion of street paving, 
although city ma:v not assess such sum against railway company. 

Board of public serz•ice may 110t change use to which land owned by city 
may be put. Cemetery may 11ot be abando'led without disinterring bodies. 

Collusion among bidders for public contracts is a violation of anti-trust law. 

April 13th, 1910. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN:- You have submitted to me for my opinion thereon various 
additional questions arising out of the investigation by your department of the 
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construction of the municipal water works plant at the city of Xewark, certain 
questions concerning which have already been answered in an opinion to you 
of recent date. 

For the sake of convenience 1 shall, in dealing with the questions now sub
mitted, adopt the plan which was followed in the former opinion. 

"1. A contract for the construction of a water works system, 
as originally let, calls for the payment of a sum less than the amount 
of the hond issue authorized by council. .\Iterations in said contract, 
however, cause the expenditure made on account of the improvement 
to exceeJ the amount of the bond issue and the interest on deposits 
of the proceeds thereof appropriated by council. Such excess is paid 
out of the proceeds of another issue of bonds made for the same pur
pose. Should the payment of this excess be regarded as illegal?" 

I know of no reason why a municipality may not provide for a public im
provement by more than one issue of hands in case the cost of the improvement, 
by reason of subsequent alterations in the contract, exceeds the estimate. Your 
question does not disclose whether the additronal expenditures made necessary 
by reason of the alterations in the contract were preceded by the issuance of a 
certificate by the auditor under section 43 ::\Iunicipal Code. Howe\·er, the pro
ceeds of bond issues may be expended without the issuance of such certificate. 
Akron v. Dobson, 81 0. S. 66. The power of the board of public service to 
alter contracts, as stt forth in section 14:1 :\f. C., clearly exempts such board from 
all restrictions surrounding the letting of the original contract excepting those 
of section 4:> :\f. C. To hold otherwise would render meaningless and nugatory 
those provisions of section u:1 which authorize such alterations and modifications 
and the incurring of additional expenses hy virtue thereof. 

In any event, the bonds having been issued, and sold, and the expenditures 
made, there could be no recovery on the part of the city as against the contractor 
or any other person. 

Fronizer vs. State ex rei 77 0. S. 7. 

"2. In 1!101 the water works committee of council authorized A, 
a member of council, to purchase 5:3~ acres of land known as Horn's 
Hill site for water works purposes. Some time in the autumn of 
that year :\ purchased that bnd paying >;800.00 thereon and giving his 
mortgage for S16-'i0.00 for halance of purchase price. In October of 
said year council authorized the purchase of said land from said A, 
authorizing the issuance of a note for ~800.00 for first payment and 
a few weeks later authorized the issuance of another note for 81630.00 
for the balance of purchase price, said A being a member of council 
and voting on both propositions. .-\ <iecd was made for said prop
erty from A to R on the 30th day of October, l!JOl, and on the 31st 
day of October, 1901, a deed was made from B to the city for said 
tract of land. 

Query: \\"as such transaction legal, ,\ being a member of 
council. and if not, what kind of finding should be made, and against 
whom?" 

Your question discloses that .\ was duly authorized by council to act as its 
agent in the purchase of this property. As l have heretofore held in opinions 
addresse<l to your department, council has the power to purchase real estate for 
this and other purposes. In the exercise of that power council may appoint com-
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mittees and employ agents. The fact that the person appointed as the committee 
or agent of council secured the land designated by council by purchase on his 
own account and with his own funds, taking title thereto in his own name is 
immaterial as affecting his interest in the purchase subsequently made by council. 
He held the land under a previously incurred liability and obligation to council, 
and could not be held to have acquired any real interest therein unless he sold 
it to council for a sum greater than that expended by him in its purchase. Even 
in such case he would have no interest in the expenditure. Upon familiar prin
ciples of agency the profit made by him would belong to his principal, i. e., coun
cil, and the same could have been recovered from him by council at any time. 
1, therefore, conclude that the transaction described by you was legal, and in so 
concluding feel constrained to remark that the intermediate transfer to and from 
B apparently thought necessary by the parties to avoid the consequences of the 
statute prohibiting members of council from being interested in municipal ex
penditures, is immaterial. 

"3. In July, 1!107, the Newark Trust Co. purchased from Fred 
C. Evans a tract of land consisting of 12 acres to be used as a site 
for the water works plant, paying therefor $2250.00. On December 
28, 1907. said land was transferred by the Xewark Trust Company to 
C. L. Flory for $2250.00, and on the same day, for the same con
sideration, said land was transferred by Flory to the city of Newark. 
A, a member and president of the hoard of service at that time, was 
a director of the Newark Trust Company. 

Query: Was ~uch a transaction as this legal, and if not, against 
whom, and for what amount, should a finding be made?" 

This transaction, as describerl in your question, might possibly amount to 
a technical violation of section G!J7(i Revised Statutes, but of no other provision 
of law with which I am familiar. That section makes it a misdemeanor for an 
officer of a municipal corporation to be interested in the profits of any contract 
of the municipality. \Vhile l am by no mea11s certain that this transaction would 
be regarded as a violation of said section, yet the transaction having .been con
summated, and the city having taken possession of the land, I am satisfied that 
at the utmost A might be technically liable to criminal prosecution. In any event, 
the city could not recover from any person on account of this transaction. 

''4. During October, 1!10.5, the Board of Service purchased a 
tract of land consisting of 20. 3i acres, paying therefor $4,0i4.00, said 
la1:d to be used as a water works site. On December 28, 1907, the 
Board of Service purchased 12 acres of land paying therefor $2,2.50.00, 
said land to be used as a water works site. These tracts of land were 
purchased without any special action of council or authority from that 
body. This land was paid for out of the funds derived from the 
$300,000 bond issue, which bonds were issued for the purpose of es
tablishing and erecting a water works system in the city of Newark. 

Query: Were such transactions legal, and if not, why?" 

As heretofore· held the board of service has no authority to buy land, cer
tainly no authority to make expenditures within the department in the excess of 
five hundred dollars without special authorization by council. The general au
thority to supervise the construction of public improvements does not include 
the power to purchase land. Doubtless the proceeds of the bond issue were 
properly applied to the purchase in question, but the council should hare author-
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ized the board of public service or some other agent to make the purchases in 
{jUestion. If council has treated this land as belonging to the city, however, the 
money thus paid may not be reco,·ered at this time. 

''5. Under a contract entered into with the American Light & 
\ \' ater Company on October 4, 1905, there had been work done under 
this contract at site Xo. :2 amounting approximately to $10,000. In 
October, 1906, the board then in power abandoned said site and pur
chased a new site known as ::\ o. 3 and commenced the erection anew 
of a water works plant at said site. During the years 1!106 and 1907 
the original contract had been almost rescinded by subsidiary contracts 
entered into by the board. 

·• (a) Query: \Vould the fact that there had been a change of 
site made necessitate the entering into of a new contract requiring ad
vertisement and letting at competitive bidding? 

"(b) Query: Has the Board of Service, under section 143 M. 
C., the right to alter and modify the original contract by subsidiary 
contracts to such an extent as to virtually rescind the original con
tract?" 

These questions can not be explicitly answered as questions of law. The 
principles applicable to their solution were suggested in the previous opinion here
tofore alluded to. To re-state. they are as follows: The power imposed in the 
board of public service by section 1~3 to alter or modify a contract is limited to 
such changes in contracts as constitute mere alterations or modifications. A con
tract may not be re-drafted so as to call for an entirely different improvement 
under favor of this section. 

I incline also to the belief that upon the principle that what may not be 
done directly may not be accomplished by indirect means,· it is unlawful for 
the board, by a series of alterations, no one of which might of itself be un
lawful, to substitute an entirely different contract. To hold otherwise would 
open the door for practical evasion of the requirements of section 143. 

I am of the opinion, therefore, that,· as a general principle of law, no 
change in the terms of a contract, whether effected by a single act or by a 
series of acts, is permissible under favor of section 143, which results in terms 
essentially and fundamentally different from those embodied in the original 
contract. \Vhen the board reaches the point where it desires to abandon the 
original enterprise and enter upon a new one, it should re-advertise for bids and, 
subject, of course, to a possible right of action in favor of the first contractor, 
formally abandon the first contract. 

\Vhere, however, as in the case submitted by you, no objection has been 
raised to the consummation of the unlawful plan and the contractor has com
pleted the work upon the altered contract, and has been paid therefor, I am of 
the opinion, upon the principles stated in my former opinion, that no recovery 
of the money so paid the contractor could be had on behalf of the city unless 
such payments exceeded in amount the reasonble value of the work done. 

Answering the first sub-division of your question specifically, I may say that, 
while I feel unable to hold, as a mafter of law, that the change of site described 
by you necessitated the making of a new contract, yet if such change of site 
rendered necessary such further change of levels, plans of distribution system, 
plans and specifications of power plant, etc., as in fact to substitute in effect a 
'new contract for that originally submitted to competitive l:iids, then the contract 
should be re-advertised, and that already entered into should be abandoned The 
action taken could have been prevented by injunction suit filed at the proper time. 
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''6. In 1886 a franchise was granted by council to a water works 
company for the purpose of operating a water works system and fur
nishing the citizens of ~ ewark with water for private consumption and 
for public purposes. The furnishing of water for fire protection was 
limited to twenty years. ln said franchise there seems to have been 
no limit as to the time said franchise should expire for furnishing 
water for private consumption. 

''Query: Had council at that date authority to grant an un
limited franchise, and if not, why?" 

This inquiry raises a question that is fundamental. Section 3438 Revised 
Statutes, now repealed and supplanted by section 29 M. C., was in effect during 
the year 1886. Neither this section nor any related sections contained any limita
tion of time as to the power of council to authorize the use of streets by street 
railroads. Section 3443, being i11 pari materia with said section 3438, provided that, 

"Council * * * shall have the power to fix the terms and 
conditions upon which such railways may be constructed, operated, 
extended, and consolidated." 

There is considerable authority for the view that ordinances granting fran
chises to public service corporations unlimited as to time, are to be construed 
as perpetual; and unless the statute authorizing the municipal legislature to grant 
the use of its streets expressly authorizes perpetual grants to be made, such grants 
are to be regarded as void. This view is based upon the principle that statutes 
authorizing grants are to be strictly construed in favor of the sovereign power. 
The supreme court of this state, however, docs not seem to have adopted this 
rule of construction of municipal franchises. Instead of regarding an unlimited 
grant as a perpetual grant, that court in Gas Company vs. City, B1 0. S. 33, 
held that, 

"\Vhere the contract (franchise) between a municipal corporation 
and an incorporated company is silent as to the duration of the fran
chise, such franchise is not perpetual, but the duration thereof is 
simply indeterminate, existing only so long as the parties mutually 
agree thereto." 

By necessary implication from this decision it follows that council was 
authorized under the statute abO\·e cited to make an indeterminate grant to a 
street railroad company at the time mentioned by you. For if, as seems certain, 
our courts would hold that indeterminate grant is not to be construed as per
petual, then the reason of the rule which forbids the making of such grants except 
under express legislative authority is destroyed. 

I am, therefore, of the opinion that at the date named a franchise of the 
kind described by you could lawfully be granted. 

"'i. In 1908 council authorized the appointment of a committee, 
consisting of three of its members, for the purpose of investigating 
the expenditure for the construction of the water works plant. An 
attorney and stenographer were employed by said committee, paying 
for said service $150.00. 

Query: Had council a right to appoint a committee for said 
purpose, and had said committee the right to issue subpoena for 
witnesses and enforce attendance at its sessions?" 
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Council undoubtedly has authority under its general grant of legislative 
power to appoint a committee for this purpose. It has not the power, however, 
to authorize its committee to issue subpoenas for witness and to enforce attend
ance at its sessions. These powers must be specifically delegated by the general 
assembly, and are not included in the general grant of power. 

Again, a committee so appointed would have no authority to employ an at
torney and stenographer. Committees of council as such have no power to order 
or make any expenditures. Council itself must make all employments within the 
legislati\·e department. ln fact, I question seriously whether even the council 
could lawfully make employments of this nature. 

It lies within the duty of the mayor, under section 38 :\I. C., at any time to 
appoint a commission for the examination of any municipal affairs. The com
mission so appointed has power to administer oaths and to compel the attendance 
and testimony of witnesses. 

''8 .. In l!J07 the Board of Health of the city of Xewark con
structed a sanitary sewer costing approximately $600.00, said sewer 
being constructed in a private alley, the cost thereof being paid out 
of the Board of Health fund. The records show a meeting of the 
property holders abutting on said private alley, with the Board of 
Health, and at such meeting the parties agreed to pay the cost of 
constructing such sewer-. There was no action taken by council rela
tive to the matter either authorizing the construction or assessing the 
cost against the property holders. There has been nothing paid by 
said property holders towards the cost of the construction of the 
sewer, neither have any assessments been certified against the prop
erty. 

Query: (a) Had the Board of Health the right and authority 
to construct a sanitary sewer and pay for the same out of its funds 
or should such sewer have been constructed by the Board of Service 
under authot;ity of council? 

Query: (b) The fact that the Board of Health did construct 
said sewer and there being no action taken by council relative to the 
matter, can assessments be made against the abutting property holders 
and certified to the county auditor for collection, or can said property 
holders be made to pay for the cost of the sewer, it being wholly a 
private sanitary sewer?" 

Section 2122 Revised Statutes provides in part as follows: 

"The Board of Health shall abate and remove all nuisances 
within its jurisdiction * * * 

"The hoard may also regulate the * * * construction * * 
of all * * * places where offensive or dangerous substances or 
liquids are or may ~ccumulate, and when any building * * * 
matter or thing, or the sewerage thereof is, in the opinion of the 
board of health, in a condition dangerous to life or health, and when 
any building or structure is occupied or rented for living or business 
purposes, and sanitary plumbing and sewerage are feasible and neces
sary, but neglected or refused, the board of health may declare the 
same a public nuisance and may order the same to be removed, 
abated * * * or otherwise improved by the owner * * * The 
board may also, by its officers and employes, remove, abate, suspend, 
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alter, or otherwise improve * * * the same, and certify the costs 
and expenses thereof to the county auditor, to be assessed against the 
property, and thereby made a lien upon the same, and collected as 
other taxes." 

Sections 2123 and 2124 provide the procedure for serving notice upon the 
offending owners of property, which proceedings are conditions precedent to the 
exercise of the power of the board of health to construct the sewer itself. These 
proceedings seem to have been substantially complied with in the case described 
by you. 

Upon consideration of the provisions of the above quoted section it be
comes apparent that the board of health had the right to construct the sanitary 
sewer described by you under the circumstances mentioned, and to certify the 
cost thereof to the county auditor for collection. Xo action of council in the 
premises is necessary. 

"!l. The franchise of a street railway company provides that the 
company shall pave between its rails whenever the municipality shall 
determine to pave the remainder of the street, occupied in part by 
it. Pursuant to this provision the company, on the occasion of the 
improvement by the city of one of the streets traversed by it, enters 
into a private contract with the same individual who is to do the 
city's portion of the work. At the completion of the work the street 
railway company fails to pay the contractor. 

"Council now authorizes an issue of bonds and devotes the pro
ceeds thereof to paying the contractor, which is done through the 
board of service. Subsequently the expense thus incurred by the city 
is assessed against the street railway company and placed on the 
grand duplicate for collection. Is this procedure legal?" 

Section 2504 Revised Statutes, a statute of long standing, authorizes council 
to ''require any part or all of the tract between the rails of any street railroad 
constructed within the corporate limits to be pa,·ed." Apparently this require
ment may be exacted as a part of the franchise grant of the railroad company 
or by separate ordinance, as the statute would virtually become a part of the 
franchise grant after its enactment, at least unless the council should attempt 
to waive this right. It is held that the city on default of the railroad company 
may improve the company's portion itself and recover the cost in an action 
against the company. 

Columbus vs. Railroad Company. 4!5 0. S. 98. 

This, however, is not what has been done here. The principle announced 
in the decision cited permits the city to do the work but not to pay for the 
work done under a separate contract to which it is not a party. That all work 
of this kind undertaken by the city must be performed by the department of 
public service in accordance with the provisions of sections 143 and 144 M. C., 
which provide for inviting competitive bids, etc., seems so clear as to need no 
discussion. An issue of bonds to pay the contractor was, therefore, in my 
opinion, unlawful. 

The present situation of this matter is somewhat anomalous. The city has 
no right to compel the railroad company to pay the ·amounts assessed against it, 
unless the railroad company has estopped itself by contract or otherwise from 
denying liability. In case the amounts assessed against the company are paid by 
it, and the transaction results in no loss to the city, it would seem that the city 
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would be unable to recover from the contractor, or from the railroad company. 
If the company should refuse to pay such assessments it would seem that it 
would nevertheless be liable to the city, inasmuch as the franchise provision was 
for the benefit of the city, and the contractor has apparently been paid for a 
thing of value to the city, accepted and used by it. 

.. 10. About eighty years ago there was transferred and dedi
cated to the city of Xewark a tract of land for cemetery purposes, 
the dedication containing the prO\·ision that said land should remain in 
the possession of the city so long as it was used for cemetery pur
poses. A few years since that tract of land was abandoned as a cem
etery (although there are at present over 200 bodies interred therein) 
and used for park purposes. During l!l09 there was constructed by 
the Board of Sen·ice across said track or land concrete walks and 
other improvements made thereon as improvements for a park. 

"Query: Has the city a right to use such land for other than 
cemetery purposes and was the action of the hoard in accordance 
with law?" 

The statutes relating to the management and control of cemeteries by mu
nicipal corporations and township specifically provide that the use of lands for 
cemetery purposes shall not be discontinued without providing for the removal 
of the bodies interred therein. Section 16311-iil.) Revised Statutes, old Xo. 2355, 
which was in force at the date named by you, provides in part that, 

'"\Vhen a city br village holds any land or lands withiu its limits 
which shall have been used as a cemetery or burial-ground, * * * 
and it shall have been decided to remove the bodies interred therein, 
it shall be lawful for the council to sell or otherwise dispose of any 
such land * * * provided that such * * * other transfer of 
such land shall not operate to give such purchaser possession of the 
same until the bodies interred therein shall have been removed from 
such cemetery, and all monuments and tombstones be removed and re
erected at the place of re-interment of each person, respectively." 

Section 141~-a Revised Statutes, which was also in force on the date specified, 
provides in part that, 

.. That where any graveyard, burial ground or cemetery is located 
a•itlzout the corporate limits of any city or * * * and the title 
to and the possession of such graveyard * * * is in such a city 
* * * or the same is under control of any of the authorities of 
any city * * * and said city * * * has failed to protect tne 
same or keep it enclosed with fences for two years, any five free
ho1ders \vhose property is in the vicinity of such graveyard * * * 
may apply by petition to tbe probate court * * * -stating in their 
petition that such city ·~ * * has failed to protect such gra,·eyard 
* * * and asking for an abandonment or removal of such * * * 
graveyard; which upon final hearing, if it appears to the court to be 
to the public interest to have such graveyard * * * removeo, tt 

shall so order * * * Should such city * * * fail to remove 
such gra\·eyard, then the court shall order such premises sold as upon 
execution ; provided, that such sale * * '' shall not operate to give 
a purchaser possession of the same until the bodies therein interred 
shall have been remo\·ed * * *" 
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In view of the provisions of these sections and those related thereto, I doubt 
seriously the legality of the course adoptt':d by the city in the case described by 
you. It seems clear thaf if it was intended to abandon the property for cemetery 
purposes; the evident intention of the law respecting the remo\·al and re-interment 
of bodies should ha,·e been complied with. The statutes make no specific pro
vision for cases in which it is desired to abandon the cemetery for that purpose 
and use it for some other related municipal purpose, but I belie,·e that the pro
vision relating to such re-interment should, in any e\·ent, be observed. 

Your question does not disclose whether or not council had taken any action 
in the matter when the board of public service proceeded as stated. Council's 
action is, in my judgment, essential to the validity of the proceeding, and without 
such action the board of public service would have no jurisdiction to treat the 
property as a park, and expenditures made by the board in so acting would be 
illegal. 1 have not considered the effect of the provision in the original deed to 
the effect that the land should remain in the possession of the city so long as 
it was used for cemetery purposes. 

It would seem from your statement that the abandonment of the land as a 
cemetery, if there has been such abandonment, would work a forfeiture of the 
city's title and a re,·ersion thereof to the heirs of the original donors. If the 
donors should assert their rights and the city should lose the entire property, 
by virtue of this unauthorized act of the board of public service, it would seem 
that the members of the board might be liable upon their official bonds. For ·a 
discussion of the principles relating to the liability of the members of the board 
of public service to actions on behalf of the city, I refer you to the former opinion. 

"11. In 1908 the Boaud of Service advertised three different 
times for the construction of the second distribution system. 1 t was 
clearly proven that at the first and second bidding there was collusion 
amongst the bidders and upon this ground all. bids were rejected. 

"Are such persons who are parties to a collusion liable under 
the law, and if so, what section of the statutes govern in the case?" 

I am unable to find any provision of law imposing any penalty, civil or 
criminal, for collusion in bids, unless it be the so-called Valentine Anti-Trust 
Laws, which prohibits any 

"combination of capital, skill or acts by two or more persons, firms, 
partnerships, corporations, or associations of persons * * * for 
either, any or all of the following purposes * * * to make or enter 
into any, or execute or carry out any contracts, obligations or agree
ments of any kind or description, by which they shall bind or have 
bound themselves not to sell * * '' any commodity or any ar
ticle of trade, use, merchandise, commerce, or consumption, below a 
common standard figure or a fixed value, * * * or by which they 
shall agree to pool, combine or directly or indirectly unite any interests 
that they may have connected with the sale or transportation of any 
such article or commodity that its price might in _any manner be 
affected." 

Various civil and criminal penalties are exacted for violat~e>n of this law. 
In the case mentioned by you it appears that the city was not damaged .by the 
collusion among bidders, unless it be to the extent of the moneys expended by 
its officers in re-advertising for bids. The civil penalties under the law above 
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cited do not include money damages, while the fines imposed under the criminal 
sections thereof would, of course, be paid into the county treasury. I am clearly 
of the opinion, howe,·er, that collusion among bidders constitutes a violation of 
this law. 

"1~. ThP- proper officers of a municipality undertake to sell bonds 
issued for a certain purpose. The sale was made privately, and the 
money was received by the city. Thereupon a taxpayer after demand 
upon the city solicitor procured an injunction restraining the officers 
of the city from signing, executing or delivering to any person the 
bonds in question, or registering any of the series. The prayer of the 
petition sought to enjoin the payment of any money out of the funds 
arising from the proceeds of the bond sale, and the members of the 
board of public service from incurring any liability or obligation upon 
the faith of the bond sale. The order of the court allowing the 
original temporary injunction was that injunction should be allowed 
as prayed for in the amended petition, but the injunction actually 
issued does not go to the extent of the prayer. Subsequently a motion 
was made to dissolve the temporary injunction and the same was 
granted. A stay of execution was allowed. The circuit court on 
appeal and the supreme court on error, both upheld the validity of 
the bond issue and sale, but stays of execution were duly allowed so 
that the injunction remained in force from the date of the granting of 
the original order until the suit was finally determined by the supreme 
court. ] n spite of the existence of the injunction the officers of the 
city proceeded to treat the fund as if it were in the. treasury, having 
deposited it in the municipal depository, and having entered into 
obligations on the faith of the fund and which could be discharged 
only by expending such fund. 

"What effect, if any, did the disobedience of the injunction have 
upon the validity of the proceedings of the officers?" 

I have examined the printed record in the case in question, being that of 
Vadakin vs. Crilly et a!, 1'\o. 946~ general docket. Upon such examination I 
am in doubt as to whether the injunction as actually issued by the court was 
broad enough to restrain the municipal officers from treating the proceeds of 
the bond sale as city moneys. At any rate, l am satisfied that if, in violation of 
the prayer of the injunction, the moneys were treated as municipal funds, the 
various steps taken by the municipal officers in pursuance of such a policy dur
ing the life of ·the injunction would constitute mere contempts of court. The 
violation of the judicial order would not invalidate any of the proceedings. 

Very truly yours, 
U. G. DENMAN, 

Attonzey General. 

JUSTICE OF THE PEACE EXERCISC\G JUDICIAL FUNCTIONS OF 
::\fAYOR DURI;-.JG LATTER'S ABSEXCE :.\lUST PAY FEES COL
LECTD IX ORDI:;\'"AXCE CASES I~TO CITY TREASURY. 

August 24th, 1910. 

Bureafl of l11spection and Supenlision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN:- I beg to acknowledge receipt of your letter of August 18th, 
requesting my opinion upon the following question: 
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"Acting under section 1536-773a R. S., a justice of the peace is 
appointed by the mayor of a city to serve as acting mayor during a 
temporary absence, no salary being paid to the said acting mayor by 
the city. Has the said acting mayor a right to retain his fees in 
cases tried before him for violation of city ordinances?" 

The provision referred to by you is as follows: 

Section 1536-773a Revised Statutes, section 1837 General Code: 

"* * * In the absence or during the disability of the mayor, 
he may designate a justice of the peace to perform his duties in crim
inal matters, which justice shall, during the time, have the same power 
and authority as the mayor." 

Section 126 :VI. C., which was in force contemporaneously with section 1536-
773a, provides that, 

"Council shall fix the salaries of all officers * * * in the 
city government * * *. * * * All fees pertaining to any office 
shall be paid into the city treasury." 

Section 1536-790 Revised Statutes provides 111 part that, 

"The·costs of the mayor and other officers, in all cases, shall be 
fixed by ordinance, but in no case greater than the fees for similar 
services before justice of the peace * * *" 

In my opinion the justice of the peace acting by direction of the mayor, 
under section 1536-773a is not a municipal officer- and is not "acting mayor" 
-as you assume. Instead he is a justice of the peace having certain extraordinary 
jurisdiction for the time being. 

Section 126 :VI. C., however, does not provide that the fees of each municipal 
officer shall be paid into the city treasury. Instead it provides that fees "per
taining to any office" shall be paid into the. treasury. By force of section 1536-
790 the fees of the mayor, taxable by him as costs, are "fees pertaining to the 
office of mayor." The justice of the peace, exercising the jurisdiction of the 
mayor, possesses the power to tax t~se costs although that power is derived 
from an orcl\nance. He does not possess the power to retain them for his own 
use, howeYer, as that is a power llOt possessed by the mayor. 

I am, therefore, of the opinion that a justice of the peace, when exercising 
the powers of the mayor, has pow'er to charge, tax and collect the same fees as 
costs to which the mayor is entitled under the ordinance prescribing the same, 
in l'ases for violation of city ordinances, but that when collected such fees must 
be paid by him into the treasury of the city. 

Yours very truly 

vv. H. MILLER, 

Assistaut Attorney Ge11eral. 
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POLICE PE~SIOX FUXD- WITXESS FEES. 

Trustees of police pension fu11d entitled to accumulation of witness fees 
taxed in names of police officers in criminal cases and common pleas courts, 
crand jury proceedings, etc., if officers in whose names such fees are taxed have 
assigned their clotms to such tmstees. 

April 9th, 1910. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Co!uml71ts, Ohio. 

DEAR SIR:- You have referred to me the letter of Andrew H. Foster, 
Deputy Examiner, in which he states that the trustees of the police pension 
fund of the city of Cleveland had made a demand on the county auditor for an 
accumulation of witness fees of police officers taxed by the county clerk for 
appearances before the grand jury, and common pleas and circuit courts. You 
inform me that the trustees of the pension fund have ordered that all witness 
fees properly taxable in the name of police officers shall be paid into the pension 
fund, and that the officers have assented to this order. 

The questions raised by the examiner are as follows: 

1. Does section 1315 Revised Statutes authorize such fees to be 
taxed in any case? 

2. If the fees were lawfully taxed. does the fund belong to the 
trustees of the police pension fund? 

My predecessor, under date of April 17, 1906, held that said section 1315 
providing that, 

"No watchman or police officer is entitled to witness fees in any 
cause prosecuted under any criminal law of the state, or any ordi
nance of a city of a first or second class. before any police judge or 
mayor of any such city, justice of the peace, or other officer having 
jurisdiction in such cause." 

did not deny to police officers the right to witness fees in criminal cases tried 
in the court of common pleas. Upon the reasoning of the same opinion such 
officers would be entitled to witness fees in grand jury proceedings also. In my 
opinion this holding is correct. 

With respect to your second question I beg to state that section 2c of the 
act creating the board of trustees of the police pension fund, now section 4623 
General Code, provides in part that, 

"* -~< * all rewards, fees, or proceeds of gifts and emolu
ments, allowed by the authority in charge or control of the (police) 
department, paid and given for or on account of any extraordinary 
service of any member of the force * * * shall be credited to 
the police relief fund." 

I have some doubt as to whether, by itself, this provision authorizes the 
trustees of the police relief fund to make demand on the county auditor for an 
accumulation of witness fees. The phrase, "fees * * * allowed by the au
thority in charge or co11trol of the department * * *" can not, in my judgment, 
apply to such witness fees to which the officers are entitled as a matter of law. 

24 A. G. 
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Having regard, however, to the manifest intention of the police relief 
statutes, I am of the opinion that the board of trustees, under favor of section 
·!02-l General Code, which pro\·ides that "the trustees of the fund may take by 
gift * * * moneys or real or personal property * * *," may receive as
signments from the several police officers entitled to the fees, and that the auditor 
would be justified in honoring a demand based upon such assignments. As the 
information by you does not disclose whether or not formal assignments have 
been executed by the police officers, I am unable to advise that the auditor must 
honor the de111and of the trustees. \ Vhen all proper formalities have been com
plied with, however, the trustees of the police pension fund will be entitled to 
the accumulation of the fees in question. 

Yours very truly 

u. G. DENMAN, 

Attorney General. 

POLICE OFFICERS' FEES. 

Fees may 110t /Je taxed in 11a111e of police officers for services a11d return of 
warrants. 

April 6th, 1910. 

Bureau of lllspectioll a11d Supen.·isiu;z of Public Offices, Departme11t of Auditor 
of State, Colll111bus, Ohio. 

DEAR SIR:- 1 beg to acknO\VIedge receipt of your letter of March 31st. 
submitting for my opinion tr:ereon the following question: 

"May fees for services anrl return of warrants, subpoenas or 
other \nits· he taxed in favor of patrolmen and detectives, who are 
members of a city police force,, 

This question, as you state, has been submitted to this department in at 
least one other in >tance, hut. when thus submitted it was so complicated with 
other questions that it was not clearly understood that an answer was desired 
on this point. 

The· former opinions, therefore, are not to he regarded as expressions of 
my judgment on this precise point. 

I have carefully examined the statutes of this state and fail to find therein 
any provision authorizing directly or by implication the ·taxing of such fees. 
There is no doubt that, in the absence of any such pro\·ision, no such costs may 
be taxed. 

I ha\·e already held that fees may not he taxed in the name of the chief 
of police for services performed by such patrolmen or detectives. 

It follows that io no case is it lawful to tax any fees in the name of any 
person for the service and return of warrants, subpoenas or other writs by such 
inferior members of a city police department. 

Very truly yours, 

U. G. DENMAN, 

Attorney General. 
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JCSTICE OF PE.\CE- LI:\BILITY OF- FOR FEES IX CITY CASES. 

Sup{'lemcntary to opinion of August :.J(h. 

September Gth, l!HO. 

Bureau of !nstection and Supcr<:isioll of Public Offices, Dcpa~tment of Auditor 
of Stafi:', Columbus, Olzio. 

GENTLD!EX:- Supplementing my opinion oi reCl'nt date, relating to the dis
position of mayor's ices in case a justice of the peace is called upon, under 
section 13:3fi-77:H R. S., to exercise the judicial functions of that officer during 
his absence from the city, and replying to a further question suggested by your 
examiner, I beg to state that in my opinion a!J action would· lie. on behalf of 
the city against a justice of the peace and his bondsmen, as such, to recover such 
fees illega_lly retained by him in ordinance cases. 

As stated in the former opinion, a justice while exercisii1g the powers and 
duties of the mayor in the judicial capacity of the latter, is, nevertheless; acting 
as justice of the peace with certain extraordinary jurisdiction and power, and 
the powers, duties and liabilities thus arising pertain to his office as justice of 
the peace. 

Yours very truly, 

\\'. H. MILLER, 

Assistant Attorney Geueral. 

ML':\ICIP:\L CORPORATIOXS-CO:\TR:\CTS- MODIFICATJON"
SAXITARY POLICE OFFICER. 

Certificate th11t n/01'<'-'' is ill the trrasun•, etc., IJlllSt be issued i" case liability 
of cit.r all COli/rae/ is increased by modification thereof. 

Sanitary police o_f)iccrs wcri' 110f under ci1•il service prior to adoption of 
Paiuc Lmc•. 

July 6th, 1910. 

Bure,w of Inspection aud Supcr<'ISJon of Public Offices, Dcpartme11t of Auditor 
of State. Columbus, Olzio. 

GENTLDtEx:- You ha\·e verbally requested my opinion upon the following 
r1uestions: 

I. .\re additional expenditures ansmg from the modification or 
alteration of a municipal contract under favor of section 143 M. C., 
legal without the issuance of the auditor's certificate, under section 
4-i :'\1. C., to the efiect that the money necessary to defray such addi
tional expense is in the treasury, etc.? 

·J \\"ere sanitary police officers protected by ci\·il service rules 
prior to the enactment oi the PJ.ine law·? 

Both of these inquiries I am told arise under the law as it existed before 
the enactment of the Paine law and, of course, before the adoption of the 
General Code. Section 4-'i M. C. provides in part that, 
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"No * * * obligation involving the expenditure of money 
sha'l be entered into, nor shall any * * * resolution * * * for 
the expenditure of money be passed by * * * any board * * * 
<>f a municipal corporation unless the auditor of the corporation 
* * * shall first certify to council that the money required for 
the * * * expenditure, or to pay the * * * expenditure, is in 
the treasury to the credit of the fund from which it is to be drawn, 
:and not appropriated for any other purpose * * *; and the sum 
so certified shall not thereafter be considered unappropriated until the 
-corporation is discharged from the * * ~, obligation or so long as 
the * * * resolution * * * is in force; all * * * obliga
tions, and all * * * resolutions * * * entered into or passed 
contrary to the provisions of this section shall be void, and no party 
whatever shall have any claim or demand against the corporation 
thereunder; nor shall the council or a board * * * of any mu
nicipal corporation, have any power to waive or qualify the limits 
fixed by such * * * resolution * * * or fasten upon the cor
-poration any 'lia1>ility whatever for any excess of such limits, or release 
any party from an exact compliance with his contract under such 
* * * resolution * ·* *"' 

Section 14'3 M. C. provides in part that, 

"'* * * whenever ·n becomes necessary, in the opinion of the di
rectors of the appropriate department in cities * * ·~ in the prose
cution of any work or improvement under contract to make altera
tions or modifications in such contract, such alterations or modifica
tions shall only be made 'by such directors in cities or councils in 
villages, by resolution, but such resolution shall be of no effect until 
the price to be paid for the work and material, or modified contract, 
ihas been agreed upon in writing and signed by the contractor * * * 
:m1d the directors on behali of the corporation". 

'It wiii be seen that the section last above q noted necessitates the making 
of a new or subsidiary contract in case of desired alterations in an original mu
nicipal contract. Jn my opinion these subsidiary contracts are at least "obliga
tions" within the meaning of section 4.5 M. C., if the result of the making of such 
subsidiary contract ·is to fasten ·upon the city a contingent liability exceeding tbe 
amount agreed upon 'in 'the origimil contract and which is already covered by' 
the certificate under section 4'5 M. C. Inasmuch as the contract is made effective 
bv resolution, J am of the opiriion that the certificate should be filed as a con
<tition precedent to the legal passage of such resolution. Of course it is under
stood that in cases where this formality has not been observed and money has 
been actually paid to contractors for work actually done under such modifiea 
contracts at a cost exceeding the amount of the original certificate, such excess 
cannot be recovered from the contractor unless the additional work was not 
reasonably worth the amount paid for it, and in the absence of fraud. State 
ex rei v. Fronizer 77 0. S. 7. 

I am, therefore, of the opinion that the law requires the certificate men
tioned in your first question to be made and filed in case of additional expenditures 
made necessary by the modification of a municipal contract. 

Answering your second question I beg to state that section 2115 R. S., 
adopted and kept in force by section 189 M. C., provided in part that, 
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''The board of health shall also ha\·e power to appoint, with the 
consent of council, as many persons for sanitary duty as in its opinion 
the public health and sanitary condition of the corporation may re
quire, and such persons shall have (a) general police powers, and he 
known as the sanitary police. The board shall ha7•e exclusive co11trol 
of their appointees, •:• ¢ * All such appointees shall serve during 
the pleasure of the board". 
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This section is· in itself conclusi\·e of your question. Without quoting any 
of the former sections of the municipal code, suffice it to say, that the civil service 
section, so-called, applied only to the department of pubiic safety. (See par
ticularly section (.-,:~ and section li>li, etc., M. C., as the same existed prior to 
the exactment of the Paine law.) As is clear from section 2115 R. S., sanitary 
police were at that time not within the safety department. 

\'ours \'Cry truly, 

U. G. DENMAN, 

Attonzey Genera{. 

MU:\'ICIPAL CORPORATIO:--.iS- COKSULTE\G ENGINEER- VARIOUS 
QUESTIOXS RELATI!\G TO PROCEDURE J;-.J EMPLOYING DIS
CUSSED. 

August 9th, l!ll(l. 

Bureau of Inspection and Super6sio11 of Public Offices, Departmeut of Auditor 
of State, Colullllms, Ohio. 

GENTLEMEN:- )'ou ha\·e handed me the letter addressed to you by Mr. E. 
G. Hradbury, Consulting Engineer, and you request my opinion as to the fol
lowing questions submitted to you by him : 

"1. Has a city the right to employ an engineer other than the 
city enginPer to prepare plans for or supervise the construction of ;t 

sewer system, sewage disposal plant, water works, water purifica
tion plant or street improvement? 

":2. If the compensation of an engineer employed by a city or 
\'illage for special work, or a5 consulting engineer is in excess of 
$fi00.00, is it necessary to advertise for such service whether the same 
is to be paid for on a salary, per diem, lump sum or percentage? 

''3. If on a per diem or salary basis can the same he made to 
include the service of draftsman and other assistants? 

'·4. In the case of a city is it the prerogative of the director 
of public sen·icc or of the council to fix the compensation of en
gineers employed by said director? 

"Section :2:27 of the code explicitly confers upon the councif 
authority to f1x the salaries and compensation of all city employes 
whose number is determined hy them and to fix the amount of bond 
to be given by employes in any department of the city government, 
(if bond be required). Does the power to fix snch salaries and com
pensation extend to such employes as are by section 145 made ex
ceptions to the general rule laid down in section 227? 

"5. Does the same rule apply in case the total compensation is 
less than $500.00? 
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''G. If council is required to fix the compensation, then in the 
case of a city ha,·ing issued bonds for the purpose of constructing a 
sp~ci~ed improvement and the council ha,·ing authorized the Director 
of Public Service to expend the proceeds of said bonds and council 
further ha,·ing authorized by proper ordinance or resolution the 
Director of Public Sen·ice to have plans and specifications prepared 
for the said improvement at a stated price or not to exceea a stated 
price, the same being in excess of $500.00, is such action of council 
a sufficient fixing of the compensation of the engineer employed by 
said director for the purpose specified, said engineer being employed 
on a per diem, or must council fix the per diem rate to be paid? 

"7." How should a city or ,·illage ha,·ing no regularly employed 
engineer proceed in the case of projected impro,·ements to be paid 
for by special assessment, the preparation of plans, estimates, etc., 
being a necessary preliminary to the leg·islation ordering such improve
ments, and it being desired to include the cost of plans, etc., in the 
cost of the improvement, the same to be paid for by t~roperty bene
fited?" 

Answering the first question submitted by :Vir. Bradbury 1 beg to state that 
in cities there is no statutory oflice such as ''city engineer.'' Under section 4327 
General Code the director of public sen·ice has authority to ""determine the num
ber of ··· * * engineers * * * necessary for the execution of the work 
and the performance of the duties of this department"" (which, of course, includes 
the public utilities and undertakings enumerated by Mr~ Bradbury.) The action 
of council under section 4:21-1 General Code, fixing, by ordinance or resolution, 
their respective salaries and compensation (referring to the officers and employes 
of the variom municipal departments), supported liy appropriation, or perhaps 
an issue of bonds, is, of course, necessary in order to arm the director of public 
service with complete authority to employ an engineer. \\"hen all these require
ments haY.e been complied with, howe,·er. the director of public service may, in 
my judgment, employ as many engineers as he sees fit, and, if the action of 
council is consistent therewith, may make such employment for the accomplish
ment of a specific undertaking, rather than in a permanent manner, at an annual 
salary, etc. 

Referring to the second question submitted I beg to state that section 4221, 
applicable to village councils. provides in part that " * * * when any ex-· 
penditure _other than the CC'IIIPe11satiou of persous employed tlzerei11, exceeds 
five hundred dollars" competiti,-e bids shall be provided. 

So alsQ .. section -H28 General Code. which governs the director of public 
service in a city in making contracts within his department, provides in part 
that, * * * when. an expenditure within the department, other than the 
compensaliou of persous e111j>loyed therei11, exceeds fiye hundred dollars," the 
director shall advertise for bids. 

As already indicated. all the engineers, consulting and otherwise, employed 
by the public service department of a municipality, are "persons employed therein" 
within the meaning of the"e 'lUotecl pro,·isions. and it is not necessary to adver
tize for ~ompetitive birls in the makicg of such a contract of employment. I do 
not wish to be understood as conremning the practice of adyertising for bids in 
such cases if such practice exists. Doubtless the same is well advised from a 
business st;1.ndpoint. There is no law requiring such action, however. 

Answering the third question, I am of the opinion that consulting engineers 
may he employer! by cities and villages either at a stated compensation for the 
entire work. or on a per diem or salary basis. and in either event the compensation 
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allowed the consulting engineer, may be made to include the services of drafts
man and other assistants employed by him in the performance of the services 
required of him. While the statutes defining the powers of the director of public 
service arc to be strictly construed, yet a practice such as this would be in con
formity to the usages of business and as such should be upheld in the absence of 
specific statutory prohibition. 

Answering the fourth question submitted by :\Ir. Bradbury, I beg to state 
that, in my opinion, council should fix the compensation of all employes within 
the department ot public service, ;nciurling engineers. 

Section 4214 General Code, is in part as follows: 

"Exc~pt as otherwise provided in th1s title, council, by ordinance 
or resolution. shall determine the number· of officers, clerks and 
employes in each department of the city government, and shall fix by 
ordinance or resolution their respective salaries and compensation, 
and the amount of bond to be given for each officer, clerk or em
ploye in each department of the governnwnt, if any be required. 

* * *" 

Section 4327 General Code, formerly section 145 :\i. C., "provides otherwise" 
with respect to the determi11alion of th? lllllllba of employes in the department 
of public service, but does not provide for the fixing of the salaries and compen
sation of the employes in such department. I am, therefore, of the opinion that, 
notwithstanding thr apparent ambiguity of section 4214, the same confers upon 
council the power to fix the salaries and compensation of engineers employed by 
the director of public service. 

The fifth question submitted by :\Ir. Bradbury has been answered by the 
foregoing. 

Referring to the sixth question I beg to state that, in my opinion, the 
director of public service may not, by contract, employ an engineer or any other 
employe at a per diem unless the same has been .fixed and determined by council. 
In the case submitted by :\fr. Bradbury the action of council should, in my judg
ment, be deemed sufficient to authorize the director of public service to employ 
an engineer. to do the work for a stated "lump sum" compensation, but not to 
employ such an engineer by the day at a rate to be determined by contract between 
the director and the engineer. 

In consideration of the seventh question asked by :\[r. Bradbury the follow
ing provisions of the General Corle are in point: 

Section 3896: 

"The cost of any improvement contemplated in this chapter 
shall include (here follows an enumeration of different items, no 
specific mention being made of the expense of procuring plans and 
specifications), and any other necessary expenditure." 

Se.:tion 3816 : 

"At the time of the passage of such resolution (of necessity) 
council shall have on file in the office of the director of public service 
in cities and clerk in villages, plans, specifications, estimates and pro
files of the proposed impro\·ement * * *" 
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Under these two sections, or rather, the corresponding sections of the 
Municipal Code of 1902, my predecessor advised your Bureau that 

''If" the superintending and engineering, in connection with the 
construction of a bridge, were performed by the engineer of a city 
and his assistants, who were appointed as such at a fixed salary, which 
is paid out of the general funds of the municipality, the cost of such 
superintending and engineering cannot be paid from such bond issues; 
but if a special engineer of such an improvement is necessary, * * 
and is employed for that purpose, the amount allowed for his services 
may properly be paid from the proceeds of the bond issue, provided 
the amount of his compensation has been duly appropriated for that 

·purpose, by council. (Section 45 ~I: C.; Longworth v. Cinti., 34 0. 
S. 101; Commissioners v. Fullen, et al, 118 Ind. 158; Pittinger v. 
Wellsville, Vol. 52, 0. L. B. 83.) 

"The latter portion of your question should be answered * * * 
by stating that if the board of public service is of the opinion that 
special engineers should be employed * * * the compensation of 
such engineers as fixed by the boar·d may be paid as part of the cost 
of the improvement, when duly appropriated therefor, either fron"'1 
the fund raised by special assessment or the proceeds of a sale of 
bonds made for the purpose of constructing such improvement." 

Annual Report of Attorney General for the year lf)Oi, 
page 154. 

J n all the foregoing I concur 11nd suggest the following procedure in case 
the employment of an engineer for the special purpose of preparing the necessary 
plans and specifications for use in the construction of a public impro,·ement to 
be paid for by special assessment is deemed advisable. 

1. Council should determine at the time of passing the ordinance pro
viding for the assessment of the cost of the improvement upon the abutting prop
erty, which ordinance should precede all other steps taken, that the compensation 
of the engineer is a necessary part of such costs. Said ordinance should also 
fix such compensation or the rule bv which it •'·" 11 ''" 'Pt{'r .,;.,e-1. 

2. The director of public service may, in such case, with or without the 
direct authority of council, employ an engineer to do the necessary work, and 
may expend from the proceeds of bonds issued or assessments levied, the money 
necessary to discharge, on the city's part, the terms of the contract of employ
ment. 

Yours very truly 
w. H. MILLER. 

Assistant Attorney Gel!eral. 

PREMIUM ON BONDS OF MEMBERS OF POLICE AND FIRE DEPART
MENT- AUTHORITY OF DIRECTOR OR COUNCIL TO ORDER 

PAID- Y. M. C. A. MUST PAY WATER RENT- CIVIL 
SERVICE COMMISSIONER- MANNER OF CERTI-

FYING NAMES FOR APPOINTMENTS. 

City auditor may not draw warrant to pay premium 011 bonds of members of 
police and fire departme11ts even though council or director of safety so directs. 

Council or director of service may not allow free water rent to Y. M. C. A. 
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IVhere one of three men certified to appointing officer by civil sen·ice com
missiOII refuses appointment, commissio11 IIlllS/, 11pon notice, then certify the thru 
candidates graded highest. 

May 16th, 1910. 

Bureau of Inspection and Supi.'Y'i}isiou of Public 0/ficas, Departmeut of Auditor 
of State, Columbus, Ohio. 

GEXTLEMEN:- You submit to this department the following questions, in 
request for opinion: 

·•1. Should the city auditor draw his warrant in payment of 
the premium on bonds of members of the police and fire depart
ments, if council by ordinance has stipulated that the city shall pay 
for the premium on said official bonds? If council has not acted 
upon the matter, has the director of safety the authority to allow 
such claim and should the city auditor draw his warrant in pay
ment thereof? 

''2. May the council or director of public service allow free 
water to the Young Men's Christian Association from the service 
furnished by the municipal waterworks? May any city authority 
extend the free water privileges beyond those set forth in old sec
tion 2417, R. S.? 

"3. l f one of the three men certified to the appointing officer 
by the civil service commission of a city refuses the appointment 
upon the same being tendered to him, may the civil service com
mission be required by the appointing officer to certify an additional 
name before he makes the appointment to fill the vacancy in a position 
in the ciYil service?" 

1. As to your first question, the only authority which I am able to find 
ior the payment of premium on bonds of members of police and fire depart
ment, or other public officers within this state, is contained in the act of 97 0. 
L. lH:!, (:'1641c R. S.), which act was declared unconstitutional by our Supreme 
Court in the case of State ex rei. v. Robins, 71 0. S. 273, and also in the case 
of Haunts \'. Lanman Company, 15 0. D. 6-!. This unconstitutional act con
tained among other things the following provision: 

"In all other cases, where, by the foregoing provision of this 
act, a corporate surety or guarantor is required, the premium to be 
paid to any such company or companies for becoming such surety 
or guarantor, shall be paid out of the general fund of the division 
of government by or for which the person giving such bond or 
undertaking was appointed or elected." 

The above quoted language is not found in the act of 92 0. L. 320. which 
the act of 97 0. L. 182 attempted to amend as to section 3641c, R. S.. nor is. 
such language contained in sections 9571, 9-572 or 9573 of the General Code which 
appears to be a codification of section 3641c as contained in the act of 92 0. L. 
320. The act of 92 0. L. 320 provided in part as follows: 

"* • * and any judge, court or officer, whose duty it is to 
pass upon the account of any assignee, trustee, receiver, guardian, 
executor, administrator or other fiduciary, required by law to give 
bond as such, and whenever such assignee, receiver, trustee, guardian, 
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executor, administrator or other fiduciary, has given bond with a 
surety company as surety thereon, shall allow, in the settlement of 
the account of such assignee, receiver, trustee, guardian, executor, 
administrator or other fiduciary, a reasonable sum paid a company 
authorized under the laws of this state so to do, for becoming his 
surety on such bond, etc." 

The present section 9572 of the General Code contains almost identically the 
same language. 

The fact that it was deemed necessary to add the above quoted language in the 
act of 97 0. L. 182 to the provisions of section 3641c, R. S., as found in the 
act of 92 0. L. 320, indicates that, in the opinion of the General Assembly, 
the language of 92 0. L. did not permit the payment of premiums upon bonds 
of such public officers as members of the police and fire department or other 
Qfficers of the political subdivisions of the state. In addition to this, the spe
dfic uses of the terms "assignee," "trustee," etc., in the act of 92 0. L. 320 and 
also section H572 of the General Code, under the rules of statutory construction 
would necessarily exclude any other classes of persons from coming within the 
prO\·isions of such section. 

It appears that the codifying commission ignored the act 97 0. ·L. 182 for the 
reason that the Supreme Court, in the case of State ex rei. v. Robins, 71 0. S. 
273, declared the entire act to be unconstitutional. A further reason for ex
cluding the provision authorizing the payment of premiums in the case of public 
Qfficers from the present code is found in the following language of the Su
preme. Court m such case: 

'"The requirement of the statute is that an executor, adminis
trator, guardian, trustee or other fiduciary shall give a security com
pany as bondsman and that the estate shall pay for it, which is a 
taking of private property for private uses without compensation, 
and that a public officer shall give bond with a surety company as 
surety, the premium to be paid out of the public funds. The effect 
of the latter provision is to require the state, county, township or 
municipality to pay to the enrichment of security companies, each 
year, vastly more than it would lose by defaulting public officials; 
and it thus becomes evident that it would be more economical for the 
public to become its own insurer of the good faith of its officials, 
which would result perhaps in no official bond in any case. It does 
not seem to us, therefore, that any part of this statute was promoted by 
considerations of public necessity of public welfare, and thence it 
follows that it is an unconstitutional restriction upon the liberty to 
contract which is guaranteed by article 1, section 1 of the constitu
tion of this state." 

The Court further say, page 293: 

. "but it is pressing the conclusion too far to maintain that the legis
lature may go beyond the purpose of the security to be given, and 
may require things to be done which do not increase the protec
tion of the obligee, which abridge individual rights without con
tributing to the general welfare, and which enrich a designated class 
of sureties to the exclusion of all others. Such a conclusion would 
lead not only to violation of article 1, section 1 of our constitu-
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tion, as already shown, but of article l, section 2, also, which de
clares that 'government is instituted for the equal protection and 
beucfit' of the people." 
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It is to be noted that the above language attacks the constitutionality of 
tht> pronswn for paying premiums upon the bonds of public officers. 

lJpon investigating the powers granted to municipalities, I find that while cities 
through their councils, may provide for the salary and compensation of muni
cipal officers, no provision is made anywhere for the payment of premiums on 
bonds of officers, which payment can in no wise be included within the term 
'"salary'' or the term ''compensation." The gi\·ing of a bond is preliminary to 
the holding of an office and the payment of such premium is a personal matter 
between the person giving the bond and his suretv. 

For all of the above reasons I am of the opinion that a city ·~ouncil is 
without power to provide for the payment by the city of premiums on the official 
bonds of members of the police and fire departments, that the director of safety 
<>f a city is without power to allow such a claim, and that the city auditor is 
without authority to draw his warrant in payment thereof. · 

2. As to your second question, section 3963 of the General Code is the 
codification of former section 2417 R S. and provides as follows: 

"No charge shall be made by such director for supplying water 
for extinguishing fires, cleaning fire apparatus or for furnishing or 
supplying connections with fire hydrants and keeping them in repair 
for fire department purposes, the cleaning of market houses, the use 
of public school buildings, nor for the use of any public building 
belonging to the corporation, or any hospital, asylum or other charit
able institution devoted to the relief of the poor, aged, infirm or desti
tute persons or orphan children." 

It is a well settled rule that statutes granting exemption from taxation, 
assessments or charges due the public must be strictly construed in favor of the 
public and that, unless an exemption is clearly and explicitly indicated in the 
language of the statute, there can be no escape from payment to the public. 

Section ~963 makes specific exemptions from charge for supplying water 
and the enumeration of the exemptions made in this section acts as a prohibition 
against exemption in all cases not thus enumerated. A Young :\fen's Christian 
Association cannot in any manner be included in any of the classes named in such 
section 396~. Even though it may be classed as a charitable institution, this 
section exempts only charitable institutions which are "devoted to the relief of 
the poor, aged, infirm or destitute persons or orphan children," and a Young 
Men's Christian Association is not an institution of such character. 

I am, therefore, of the opinion that a Young :\fen's Christian Association 
may not be furnished any free water by a municipality, and I am further of the 
opinion that no city authority can extend the free water privileges beyond the 
limits specifically set out in section 3963 of the General Code. 

3. As to your third question, sections 4481 and 4482 of the General Code, 
formerly sections H50 and 161 of the ~f unicipal Code, provide as follows: 

"Section 4481. Appointments shall be made in the following 
manner: The appointing board or officer shall notify the commission 
of any vacancy to be filled. The commission shatl thereupon certify 
to such board or officer the three candidates graded highest in the 
respective lists as shown bv the result of such examination. Such 
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board or officer shall thereupon appoint one of the three so certified. 
Grades and standings so established shall remain the grades for 
period of six months, or longer if the commission so determines, and 
in succeeding notifications of vacancies, candidates not selected may 
be dropped by the commission after having been certified a total of 
three times." 

"Section 4482. Forthwith, upon such appointment and employ
ment, each appointing officer shall report to the civil service commis
sion the name of such appointee or employe, the title, the character 
of his office, the date of the commencement of service, and the salary 
or compensation thereof, and such other information as the commis
sion requires in order to keep the roster herein mentioned." 

You will note that in case of a vacancy the commission shall certify to the 
appointing officer '"the three candidates graded highest" and that the appointing 
officer "shall thereupon appoint one of the three so certified." The language 
"appointment and employment" in section 4482 succeeds the language "appoint
ment or employment" in section 161 of the Municipal Code and in my opinion 
the words "appointment" and ··employment" are used as synonomous. When,. 
therefore, the appointing officer appoints one of the three candidates certified to 
him, he has filled a vacancy and the person appointed by him is entitled to the 
position for the reason that his application for employment has been fully accepted. 
Should he fail to begin work in such position, the appointing officer has fully 
performed his duties as to the three candidates certified to him, because he has 
appointed "one of the -three so certified" and a new vacancy has occurred which 
should be filled by the appointment of one of three candidates to be again certi
fied to him by the civil service commission. Tt appears to me that the appoint
ing officer should not be denied, in any case, the right to make his selection 
from three candidates who are eligible and willing to serve in the position. 

I am, therefore, of the opinion that, where an appointing officer has ap
pointed one of the three candidates certified to him by the civil service commis
sion, such commission should, upon notice from the appointing officer, certify to 
him "the three candidates graded highest," in order that the appointing officer 
may appoint one of the three to ·the position which is to be filled. 

Yours very truly, 

u. G. DENMAN, 
Attomey General. 

MUNICIPAL CORPORATION MAY NOT SELL ALL ELECTRIC POWER 
OF MUNICIPAL PLANT TO PRIVATE CORPORATION. 

November 30th, 1910. 

Bureau of· Inspection a11d Super<-'ision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN:- I beg to acknowledge receipt of your letter of November 17th, 
enclosing a copy of an agreement made and entered into between the Board of 
Public Service, of a certain city, with the consent of council, on May 18th, 1909, 
with a certain electric and gas company, the terms whereof will be hereafter more 
fully set forth. You request my opinion as to the validity of this contract. 

The following are the material portions of the contract: 
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"This agreement made and entered into by and between the city 
* * * through its board of public service, and with the consent of 
council, said city being hereafter known as party of the first part, and 
the * * * electric and gas company, being the owner of certain 
water power, from which electricity is generated, by its proper author
ized officers, party of the second part: 

"WITNESSETH: That said second party hereby agrees to furnish 
said first party by means of its said water power * * * electric 
current * * * to be delivered to party of the first part at its 
power station 111 the citv * * * on the following terms and con
ditions: 

"Party of the second part is to furnish the meters, the trans
formers necessary, and make the switchboard connections on the prop
erty of the party of the first part; said meters, transformers and 
switchboard connections are to be and remain the property of the 
second party. Also party of the second part agrees to furnish party 
of the first part with two pumps * * * for the pumping of water, 
the same to be driven by motors * '~ * which * * * party of 
the second part also agrees to furnish. * * * 

"Party of the first part hereby agrees to operate the electric 
driven pumps exclusively during the period of this contract, which 
shall be for twenty (20) years, and to furnish the city and its in
habitants * * * ollly such current as it buys under this contract, 
the intent being that party of the first part uses the current which it 
buys from second party exclusively for the power to drive all water 
pumping machinery, and also electric light service, which the second 
party agrees to furnish to first party, and to no others within the 
limits of said city during the terms of this agreement." 

·'Party of the second part is hereby given permission by party of 
the first part to make all necessary changes and repairs at the power 
house hy party of the first part, so that in case of interruption to the 
service. or shortage of power, * * * party of the second part 
may, at its option, operate any, or all, of the steam plant of party of 
the first part. * * * Whatever labor or mat~rial is put into the 
betterment of the power station of party of the first part by party of 
the second part, shall not effect the title of the property * * * but 
will be given to party of the first part· by party of the second part for 
the purpose of making this an auxiliary steam plant that may be 
operated at any time when party of the second part may so desire. 
Party of the second part further agrees to pay one dollar per day 
rental for each day that the plant is operated as an auxiliary * * *" 

"Party of the first part agrees to pay therefor the prices named 
herein, to-wit: 

"Two and one-quarter (2!c) cents per k. w. hour, as measured 
by the meters, in the power house of party of the first part, payment 
to be made on the 20th of the month for all current which has been 
used the preceding month. * * * (The contract provides for cer
tain contingencies upon which the party of the second part will re
duce the rate to two (2c) cents perk. w. hour.) The contract then 
provides that "at this time the title to the pumps, etc., shall pass from 
party of the second part to party of the first part * * * The 
rate of two (2c) cents per k. w. hour shall extend for the balance 
of twenty (20) years * * *" 

.881 
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\Vhile the contract does not so expressly state you infor'm me that the 
reference to "pumps" and "steam plant", etc., is such as virtually turn over t<> 
the electric and gas company existing municipal water works and electric light 
plants, in other words, that the contract provides that the company shall operate 
these two municipal plants and sell the current to the city at a certain price. 

I do not believe this contract is valid. It certainly is not enforcible under 
section 143a M. C., in force at the time the contract was entered into. That 
section provides in p'lrt that, 

''The directors of public serv1ce * " * by and with the con
sent of the council * * ·~ are hereby empowered to enter into a 
contract with the owners of any hydraulic * * * to furnish water 
power for the propeling of machinery nor or hereafter to be erected 
in the water works, electric light or gas plant of such municipal cor
poration * * * for any term of years, and the provisions of section 
143 and section 45 of this act herein referre~ to, and to which this is 
supplemental, shall not apply." 

This section authorizes a contract for water power while the contract is, 
at the very least, a contract for. electric current. 

The only other section of the Municipal Code under which al!thority for 
the contract might be claimed is section 40 which provides in part as follows:. 

"* '' * The council of any city may authorize * * ~· a 
contract with any person, "firm or company for lighting the streets,. 
alleys, * * ·~ and public places in the municipal corporation, or 
for furnishing water to such corporations, or for the collection and 
disposal of garbage in said corporation, or for the leasing of the 
electric light plant and equipment, or the water works plant, or both, 
of any person, firm or company therein situated, for a period not 
exceeding ten years. and the requirement 0f a certificate that the 
necessary money is in the treasury shall not apply to such con-
tract; * * *" 

The contract above quoted is not a contract for the lighting of streets, etc., 
in the municipal corporation. It is simply a contract for certain electric current 
and power. Neither is it a contract for the leasing of the electric light plant 
and equipment, or the water works plant of a third party, as, under its terms, 
the municipal plants are to be turned over to and operated by the third party. 
lt is not· a contract for furnishing water to the corporation. It is, therefore, not 
within the authority of the above qu~ted clause of section 45. 

Under section 70 M. C. every municipal corporation is vested with power 
"to furnish the municipality and the inhabitants thereof with light, power and 
heat, and to procure everything necessary therefor * * *" 

Under this section l have heretofore held, in an opinion to the City Solicitor 
of NelsoiJVille, that a municipality might lawfully buy electric current pro
duced in a plant outside of its borders, and seH such electricity again to private 
consumers. But this again is not the arrangement witnessed by the contract above 
quoted Tre company under this contract: is to operate the municipal plant. It 
appears in the transaction not as a manufacturer or owner of an electric light 
plant, hut merPlv as the owner of water power, evidently seeking to conform to 
the provisions of section 14~a. 
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1n short, I .find no authority anywhere in the ~Iunicipal Code fm thi, kind 
of a contract, which, not <;oming within the provisions uf section 143a or 45 ~1. C.. 
would have to be condemned at any rate on the ground that it was not entered 
into after competitive bidding, and that the auditor has not certified that the 
money necessary to discharge the contract is in the treasury and unappropriated 
for any other purpose. 

Very truly yours, 

U. G. DENMAN, 

Attomey Ge11era/. 

MU:\TCIP.\L CORPORATJO:\S-STREETS A~D ALLEYS-.\BA~DON
MEXT-STATUTES OF LIMITATIONS. 

August 3rd, HHO. 

Bureau of 111spectio11 a11d Super~•isiou of Public Offices, Dcpartme11t of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN:- You have submitted to rile for my opinion thereon the fol
lowing question: 

1. An alley surveyed and dedicated as such has for 3'1 years been 
peacefully, openly, notoriously and exclusively within the possession of 
owners of abutting property; has the public lost its title thereto or 
easement therein? 

2. Assuming an· affirmative answer to the first question, what 
proceedings are nece£sary to acquire on behalf of the public the full 
use and benefit of such alley? 

Section uno General Code expressly provides: 

'·J f a street or alley, or any part thereof, laid out and shown on 
the recorded plat of a city or village, has not been opened to the public 
u£e and occupancy of the citizens thereof, or other persons, and has 
been enclosed with a fence by the owner or owners of the inlots, lots 
or outlots lying on, adjacent to or along such street or alley, or part 
thereof, and has remained in the open, uninterrupted use, ad\·erse pos
session and occupancy of such owner or owners for the period of 
twenty-one years, and if such street, alley, in lot or outlot is a part of 
the tract of land so laid out by the original proprietor or proprietors, 
the public easement therein shall be extinguished and the right of 
such city or village, the citizens thereof, or other persons, and the 
council of such city or village and the legal authorities thereof, to use, 
control or occupy so much of such street or alley as has been fenced 
up, used, possessed and occupied, shall be barred, except to the owners 
of such inlots or outlots lying on, adjacent to or along such streets or 
alleys who have occupied them in the manner aforesaid." 

There is also much anthority in this state to the effect that the same rule 
obtained :~t common law. hut f deem it unnecessary to quote the same in view 
of the express provisions of this section, which is a portion of the statute of 
limitations. 
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Answering your second question I beg to itate that, the public having lost 
its rights to th.e alley in question the same cannot be again acquired without 
purchasing the necessary land or appropriating the same under sections 3679 
et seq. General Code, formerly sections 12 et seq. M. C. 

Yours very truly, 

w. H. MILLER, 
First Assistant Attoruey Ge11eral. 

MUNICIPAL CORPORATION-STREET IMPROVEMENT-RIGHTS AND 
LIABILITIES OF CITY IN CASE MATERIALS NOT IN COM
PLTAl\CE WITH SPECIFICATIONS ARE ACCEPTED AND PER
MlTTED TO BE USED BY CITY OFFICERS- GENERAL DISCUS
SIOX. 

Former lllC1i1ber of board of public service retired from office within year 
may not legally act as chief iuspector of improveme11ts beguu o1· prosecuted by 
city duriug term of office. or nue yem· thereafter. 

August 20th, 1910. 

Burrau of lus,hection and Suhervisioll of PuMic Offices, Departmel\t of Auditor 
of State, Columbus, Ohio. 

DEAR SIRS:- You have submitted to me various questions raised by your 
inspector in examining the affairs of the city of Akron as follows, viz.: 

1. The specifications of a paving contract provide for brick 
of certain dimensions. The contractor furnishes brick having a depth 

·uniformly less than that required by the specifications. Such brick 
are approved in advance by the board of public service and are per
mitted to be laid by the board. The director of public service, suc
ceeding the board of public service, continues the policy of the board 
in this respect and permits the work to continue. Under authority 
of the board and of its successor, the director, the various payments 
provided for in the contract are ordered and made. The director 
of public service orders the final estimate to be paid but the city 
auditor refuses to comply with the order. No formal alteration or 
modification of the contract in the manner prescribed by statute has 
been attempted to be made. The improvement, with the exception of 
inter-sections, etc., is to be paid for by special assessment. 

Query: (a) The work being completed by the use of such ma
terial, has the contract been substantially performed by the contractor? 

(b) What are the present rights of the city, if any, and upon 
whom does liability to the city, if any, rest? 

2. At the time the contract was entered into no certificate of 
the city auditor was filed to the effect that the city's portion of the 
funds was in the city treasury, etc. vVhat effect does the absence of 
such certificate have upon the legality of the contract? 

3. May an ex-member of the board of public service, retired 
from office within the year, be legally appointed chief inspector of im
provements by the mayor or board of control, the position and salary 
having been previously established and authorized by council? 
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!. The specifications of a municipal contract for street improve
ments prO\·ide in effect that the board of control shall interpret the 
contract and be the sole judg-e of the proper execution of the work; 
and that the director of public service shall appro\·e the brick to be 
used. .\re such specifications lawful and binding upon the city, or 
are the decisions of the board of control and the director of public 
service, or either oi them, subject to review? 

"· .May the sinking fund trustees of the city purchase notes 
issued by the city under authority of former section !J.Ja M. C.? 

The tirst set of questions submitted by you can not be answered strictly as 
questions of law. They are questions of mixed law and fact, and I can do no 
more than to suggest the principles of law applicable to their solution. 

In the first place it is clear that if the directors and the director of public 
sen·ice were authorized to accept the performance tendered by the contractor, 
including the quality of material med by him, and that if such acceptance was 
binding upon the city, then the city is estopped so far as its interest in the con
tract is concerned. Like any other corporation, a municipality can only act 
through its duly authorized agents, and the acts of such agents, within the scope 
of their actual authority, are virtually, in law, the acts of the city. It is settled 
by well-established common law principles that an individual may accept any 
tender of performance, whether the same would otherwise be substantial per
formance of the terms of the contract or not, and thereby preclude himself from 
resisting payment of the full contract price. \Vhat acts amount to such accept
ance, and what circumstances must exist in order to make the same conclusive 
upon an indiddual, are questions of minor importance in this connection. It 
follows that if a municipal co.rporation ha~ the power to act as an individual in 
this respect, and that if this power is in turn delegated to any officer or agent 
of the corporation, then it is possible for such officer or agent, under certain cir
cumstances, to render the city liable to pay the contract price of an improvement 
whether the same has been substantially performeci or not. 

I deem it proper here to remark that fraud of the contractor inducing 
acceptance on the part of an owner, whether an individual or a corporation, 
vitiates any acceptance made hy the latter. This is one of the many circum
stances aho,·e alluded to, hut its importance justifies special mention of it. .So 
also, fraud or conspiracy on the part of public agents otherwise authorized in 
the premi,;es, renders any attempted acceptance by them on behalf of the cor
poration of no force as against the latter. This is very important, and J wish 
to afh·ise you specifically that if the circumstances under which the directors 
and the director of public service of the city of Akron accepted the tender of 
performance described by you. as having been made by the contractor, under 
circumstances clearly showing an intent to defraud the city, then the city is 
not precluded hy such acceptance from repudiating the same, and if the con
tractor is imwcent of fraud from adjusting its account with him as best it may, 
or if the contractor himself is guilty of comj1licity in the fraud, from suing 
to rccO\·er damages therefor from him. 

The foregoing general comments all relate to the city regarded as the 
real party in interest. Howc\'t~r. it is obvious that, under your statement of facts, 
the major interest in the contract is held by the owners of property liable for 
assessment to pay for the impro\·ement. As to such owners it is held in this 
state that. in the absence of fraud. the approval of the officers of the munici-

25 A. G. 
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pality duly authorized in the premises is conclusive, regardless of the question 
of substantial performance. 

~IcGlynn v. Toledo, 22 C. C. 3-!, affirmed without report, 47 \V. 
L. B. 712. 

\\'bile there may be some doubt as to the present application of this deci
ston in its entirety, I have no hesitancy in stating that the principle, the sup
port of which is herein cited, is correct. 

The first inquiry then is as to the extent of the power o£ a municipality 
as such. This question is easily answered and J do not deem it worth while 
to cite authorities or statutes. ln making public improvements, to be paid for 
by special assessment, a city as such has fuiJ power to contract and to act as 
an individual with respect to such contract. With respect to its own portion 
of the cost of the improvement it certainly has fuiJ power; with respect to the 
proportion of the cost assessed upon the owners of abutting property, it seems 
that if the requirements of the statutes with respect to the formalities of making 
such assessments are complied with, the city has fuiJ power subject to the fore
going qualification to bind those liable for the assessment. 

\Vhat powers then are or were conferred upon the department of public 
service, and its directors or director, respecting the acceptance of a contract on 
behalf of a municipality? 

The foiJowing statutory provisions are in point: 
Section l.JO M. C.: 

"The directors of public servtce shaJJ supervise the improve
ment and repair of streets * * *" 

Section H:1 M. C.; (Applicable to the board of public sernce as such.) 

··* '' ·~ \Vhcne,·er it becomes necessary, in the opmwn of the 
directors * '' * in the prosecution of any work or improvement 
t•nder contract, to make alterations or modifications in such con
tract, such alterations or modifications shall only he made by such 
directors ':' ':' ·~ by resolution, but such resolution shall be of 
110 effect until the price to he paid for the work and material, or 
1Joth, .under the altered or modified contract, has been agreed upon 
111 writing and signed by the contractor * * * and the directors 
* * *'~ 

These sections of the Municipal Code were amended by the enactment of 
the Paine Law so as to apply to the director of public service, but their pro
visions were otherwise substantially identical with the foregoing after such 
amendment. Sections -!325 and 4331, General Code, constitute a substantial re
enactment of such amended sections. 

Reading these sections together it appears in the first place that, under the 
first of them, all powers belonging to the city and to be exercised in its behalf 
with respect to the execution and performance of contracts, are vested in the 
department of public sen'ice and its supervising officers. This is made clear by 
an examination of the entire Municipal Code, which discloses that no such 
powers are conferred upon any other officer or department of the city. The 
conclusion then is that, by the force of the first section above quoted. all powers 
helnnging to the city are to be exercised hy the department. unless there is some 
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express or implied limitation on the exercise oi such power.; arising uy virtue 
of some other statute. One such limitation i, cn·atecl by f, •rmer section u:J 
::'II. C., now section .J:I:H, General Code, quotccl al•• •\ e; that is to say, the.: gen
eral power of the officers of the department of puhlic sen·icc to change a con
tract- a power that would possibly otherwise exist as incirlental t• • the [lU\n~r 

of management or supervision- is curtailed and limited hy the requirement 
t~~at changes be effected in a certain way. Your statement oi facts discloses 
that the formalities prescribed by the statute were not complied with. Indeed, 
it seems that no one regarded the action of the directors of public service in 
accepting the brick in question as a change in the contract itself, although in 
one view of the case it might possibly be considered a change in the contract. 
In my opinion, howe\·er, it does not really amount to a change in contract inas
much as the specifications themselves were not changed. 

So far as these two sections are concerned, the directors and the director 
of public service had the power to exercise, on behal i of the city, its necessary 
power of acceptance. 

The question is no\\' raised as to whether the power to accept, the city gov
ernment itself being a public agency, extends to the acceptance oi something 
not in compliance with the terms of the contract. On the one hand, it is clear 
that large contracts, particularly construction contracts, are frequently incapable 
of exact performance; but, on the other hand, it is equally clear that the pro
visions of law respecting competitive bidding in the awarding of contracts, 
formalities in making alterations and modifications, etc., therein, are for the 
protection of the public, and should be liberally construed, so far as their effect 
upon the powers of officers of the city to bind the city is concerned. 

It so happens that the determination of the exact extent of the power 
of the department of public service to determine whether a contract has been 
performed or not, is in this state not altogether to he made by application of 
<:c.mmon 'law rules. 

Section I:Zfl!F!, General Code, formerly section li!J7U, H .. S., provides in part 
as follows: 

"\Vhoever being an officer * * * whose lawful duty it is to 
superintend the erection, enlargen1ent, repair or improvement of a 
public structure, or part thereof ,. '" '-' knowingly performs work 
to be done in a manner other than in accordance with the plans and 
specifications thereof, or with material different from that required 
thereby, or, being a contractor * ~, ~, knowingly permits material 
to be used therein, different from the plans and specifications, and 
in violation of his contract, shall be imprisoned in the penitentiary 
not less than one year nor more than five years." 

Ever since the revision of 1880 this statute has applied to all officers whose 
duty it is to superintend the improvement of any public structure, including, of 
course, municipal officers. Prior to that revision it did not apply to municipal 
officers. 

See 70 0. L. 102, section 10, 
66 0. L. 52, section 1-i. 

Although the revision of 1880 did in this respect chang-e the law it has 
remained unchang-ed from that time until the present, ;mel no question could be 
~f'riously made at this time as to its applicahility to municipal c;fficers. 

Somf' question ariscc; as to the meaning of thl· word "structure"' in this 
""<tion. The seetinn, while criminal ancl penal. it is at the same tinw remedial. 
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and upon principles heretofore alluded to in opinions from this department ad
dressed to your Bureau, it should be given a liberal construction so as to effect 
the objects of its enactment and a ~trict construction with regard to its opera
tion upon individuals. Under the rule of liberal construction the word "structure" 
is to be interpreted just as it would be in any remedial statute. Such a construc
tion leads to the definition of a meaning broad enough to include a street im
provement. 

See Lewis vs. State ex rei 69 0. S. 473. 

It is, therefore, my opinion that the statute applies to and prohibits any 
deviation from the plans and specifications of a paving contract. 

\\"hat then is the exa.:t meaning of this statute? Has it the effect of 
eliminating all question of substantial performance and forbidding the accept
ance by the public authorities of work that is not performed according to the 
letter of a contract, l do not think that this is the meaning of the statute. 
The strict construction to which the st:1tute is, in part, subject would lead to 
the condusion that the general assembly must be deemed to have had in mind 
the rules of law pertaining to substantial performance, and inasmuch as such 
rules of law, as will be hereafter pointe:] out, impose no hardship upon the public, 
must have intended that they shoulrl remain in force unaffected by this statute, 
and that proof of substantial performance should be a perfect defense to a prose-
cution thereunder. · 

It is quite apparent, oi course. that this statute, making criminal the doing 
of a certain act on the part of a public officer, has the effect of depriving him 
of authority to bind the city by such act. It would be fallacious to claim that. 
although a director of public sen·ice might be sent to the penitentiary for accept
ing work in violation of this statute, yet his acceptance would be binding on the 
city and on the .owners of ahuttin~· property. The true rule is that, by virtue of 
this statute. the directors and the director of public service are deprived of power 
that otherwise would. under former section 141 :\I. C., nst in them, and that 
they can not arbitrarih· binrl the city hy an acceptance of performance which is 
not substantial re~ardless of the question of good faith. 

From all the foregoing it follows that the directors and the director of 
public sen·ice ha,·e authority to accept on behalf of the city the substantial per
formance of a contract, but no authority to accept any other kind of a perform
ance, either in advance or after the same has been completed. It is true that 
this virtually denies to the direclors and the director any real discretion in the 
matter at all, inasmuch as a contractor who had substantially performed his 
contract could recover from tre city, subject to setoff. regardless of the approval 
or acceptance of any city official. 

Tt is apparent then that the ultimate question inYoh·etl in your inquiry is 
as to whetl·er the ~o·1tra<·t j, question has been substantially performed. This 
is. of course. a mixeol '1uestio•1 of law and fact. On the one hand failure to 
perform suhctaPtiallv '"a'· he <o annarent as to preclude the question of sub
stantial perfor111ance -from !win\! considered by a jury. 

:\T el·urin \'S. Stone. :Ji 0. S. 4!l. 

{)q th~ ntl'er 1·"'"1. tl·e nucctio·1 oi suhshntial performance. when the same 
is cuhiect to rca<onable f1isPute 1ray he suh·11itted to a jury and thus become a 
subject of fact. 

Kane v<. Stone :'l!l 0. S. 1, 
GintJ-.er \'<. Scl•ultz. 40 0. S. 104, 
.\ sb le,· "'· H e"ahan. -~6 0. S. 5.5!l, 
Elizabeth vs. Fitze-erald, 114 Federal 54'7. 
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It seems to me that thickness of the wearing surface of the pavement is a 
vital and essential term of a paving contract, and that a uniform deviation in per
formance from the speciri.cations relating to such thickness could scarcely ever 
be held to be a substantial performance. 

:O.lehurin vs. Stone, supra. 
However, I desire to express no opinion as to whether or not there has 

been specific performance in the instance cited by you. There is some authority 
to the effect that if the structure is reasonably adapted to the purpose for which 
it is intended, and is capable of sen·ice substantially equivalent to that which 
could have been performed if the contract had been completed according to the 
plans and specifications, then the performance is substantially made. 

In the last analysis the question is one for expert witnesses and practical 
men to determine, by testimony respecting the comparati\·c strength and wearing 
power of the two surfaces. If such testimony establishes that the surface as 
actually completed would last as long as that specified, and would retain its 
smoothness, etc., as long as that specified, then the conclusion would be that the 
contract had been substantially performed: and if the testimony was to the 
opposite effect the conclusion would be otherwise. 

Having regard to my promise to discuss all the principles of law applicable 
to the question, I beg to state the consequences of the two possible conclusions 
of fact and law above suggested. If it is determined that the contract has been 
substantially performed, then, in my opinion, the contractor is entitled to be paid 
the full sum ordered paid by the director of public service. It is true that the 
rule respecting the measure of recovery in case of specific performance is that 
the contractor is entitled to recover th~ contract price less the damages to which 
the owner is entitled by reason of the de,·iations in the work from the specifica
tions of the contract. but some one must c\etcrmine for the city that the contract 
has been actually performed :tnd that the city has suffered no damages. If the 
contractor should sue to recover in the absence of the approval of his final 
estimate, then his measure of recO\·ery wmtld he as above indicated, but his final 
estimate having been approved, he thereby acquired the right to payment in fulL 
The city auditor. who is :10w refusing to honor the final estimate,· -and properly 
so doing.- is justified in refusing to pay only on the ground that the determina
tion of the director of public service was illegal-not on· the ground that if 
within the scope of his legal authority, it was nevertheless contrary to fact. In 
other words, if the contract is substantially performed, the director of public 
service has the authority to determine if it has been actually performed and that 
the contractor is entitled to the entire amount just as he has authority to act 
for the city in determining the amount which the city considers itself damaged 
by failure to perform i !1 fulL 

If the conclusion of fact should be that the contract has not been substan
tially performed a very different question is presented. Had nothing been paid to 
the contractor he could recover nothing. The contract is express and substantial 
performance is a prerequisite to any right to recover. The contractor. who must 
be held to know the law, hart no right to rely upon the acceptance of the brick 
by the officers of the sen·ice department if the same were not in compliance with 
the specifications. There is no recovery upon implied contract against a municipal 
corporation, and there is no recovery in this state upon an implied contract from 
any person where the terms of an express contract have been violated by the 
persons 3eeking to recO\·er. See authorities above cited. 

However, the contractor has already been paid a large portion of the con
tract price. This he can not be compelled to return. Though he has not per
formed his contract the city now has the fruits of his labor. so to speak, and 
will not he permitted to enrich itself unjustly h\· retaining both the work (which 
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it can not do otherwise than retain, of conrse) and recovering the money already 
· paid to the contractor. 

Fronizer YS. State, 77 0. S. 77. 

Howeyer, it is clear that if the contract has not been substantially performed, 
the amount of money im·olved in the final estimate now being held up by the 
city auditor, should not be paid to him. 

From all the foregoing it follows that, in the absence of fraud, the con
tractor is entitled either to be paid all of the final estimate or none of it, and 
that the city auditor should refuse to honor such estimate until the question as 
to whether the contract has been substantially performed is determined. This 
should be the finding of your Bureau in the first instance, and this conclusio·n 
an.swers the first subdivision of your first question. 

The second subdiYision of your first question pre-supposes a finding to the 
<•ffect that the contract has not been substantially performed, or a conclusion 
that the city officers ha\'e acted fraudulently. Jt has already been stated that 
moneys already paid to the contractor can not now be recovered by the city in 
the absence of fraud, and this statement is in itself a partial answer to this 
portion of your question. There is, of course, no liability on the part of the 
manufacturer- a possibility suggested by the examiner- as the manufacturer · 
is not a party to the contract with the city. The directors and the director of 
public service are technically liable to the city for ·any damage suffered hy virtue 
of any act committed by them in excess of their authority. The acceptance of 
materials not in substantial conformity to the specifications of the contract is, 
as has been stated, in excess of the powers of these officers. They would, there
fore, be liable at the snit of the city for damages measured by the amount of 
damage the city had suffered by paying the contractor more than his work is 
!'easonably worth to the city; that is to say, it being determined that the contract 
has not been substantially performed and that the amount already paid to .the 
contractor and not subject to recovery from him, exceeds the reasonable ya]ue 
of the improvement to the city, the difference thus ascertained woulcl be the 
amount which could be reco\'erecl from the members of the board of public 
service. Inasmuch as no nioney has been paid out since the director of public 
sen·ice has taken office, it is probable that no finding could in any event be made 
against him. lt is true that if the board of public service had acted as they 
might have had the right to act, the city would not have been liable at all to 
the contractor, and hence it might be argued that the measure of the liability of 
the officials should be the full amount paid by the city to the contractor upon 
estimates apprO\·ed by the board. Such a holding, however, would result in the 
city recovering all the money paid for the pavement and keeping the pa,·ement, 
and I do not belie,·e that it is the correct rule. The principles applicable to this 
subject have been discussed in a former opinion to your department. 

It is, of course, to be remembered that the directors as well as the director 
are liable for the entire sum paid, whether the contract has been substantially 
performed or not, if the transactions between the board and the contractor con
stitute a conspiracy to defraud the city, and this fact can be proved. The letter 
of the examiner does not impute any fraud to any person connected with the 
transaction, but I state this principle as one of the rules of law which might 
apply in a. similar ca~e. 

\Vith respect to your second question I beg to refer you to the opinion of 
this department addressed to your department in which the effect of the omission 
of a certificate required by former Section 45 l\1. C. is fully discussed_ To 
recapitulate the holdings of that opinion I may state that so far as that portion 
of the improvement, the cost of which is to be assessed upon abutting property, 
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is conccrne•l. the c~rttttcatt> of th~ auditor is nut n<Juin·•l. an•l thl· ntli<iity "i 
the contract is in no wise afit·ck<l lty its omission. Th~ omis,;i"n oi the auditor's 
certificate as to the pr~sence in the treasury uf the city'~ portion of the cost of 
the imprun·mcnt is, however, probably a defect which would. at least, p;·o /,z;zlo 

deft:at the right oi tht: contractor tu recover in any t:n•nt, hut which woul•l nut 
authorize rl'covery hy the city of any moneys already pai<l to tht: contractor. 
upon the principle above st:t forth. The authorities and the statutes applicable 
to this question will be found set forth in the opinion rderr~d to. The enact
mt·nt of the G~neral Codt: <lid not in any way affect th~ conclusions therein 
reached. 

Answerin!! your third question I he!{ to st;,te that, in my opinion, an ex
memh~r of the hoard of pnhlic service retired from office within the year 
may not legally he appointed chief inspector of impro\'l.:mcnts. Section l~!ll~. 

Genna! Code, formerly Section WlTti, Rc,·ised Statuks. provides in part that, 

"\\'hoe\·er hein:4 an officer of a municipal corporation ~' '~ '' 
acts as commissioner. architect, superintendent or engineer. in work 
undertaken or prosecuted hy such corporation ,:. ·> ':' <luring the 
term for which he \\aS elected or appointed, or for one year there
after, shall be fined ~' ,. ~' and forfeit his office'' 

This section has been amended since the enactment of the General Cod". 
The amendment is unimportant in this connection and [ forbear to quote tt. 
In my opinion, the office of chief inspector of imprm·emcnts must constitute 
"acting as superintendent'' within the meaning of the for~going section, if the 
name of the office accurately indicates the duties to be performed by the officer. 
The official nature of the positions enumerated in Section 12!11:2 indicates clearly 
that the intention of the general assembly was to prevent an ex-officer from 
acting in such capacities on behalf of the city. 

I deem it proper to state, however, that this department has held that the 
phrase "during the term for which he was elected. ':' ':' ':' or for one year 
thereafter" modifies the words "undertaken or prosecuted" an•l not thC' word 
"acts;" so that in a given case the test is as to whether the work is begun by the 
corporation within one vcar after the retirement oi the official. or prosecuted 
by the corporatio;1 durin~ that period of time, an•\ not as to th<' dalt• when tlw 
individual hegins his service as commissioner, architect, superintendent or en
gineer. It is apparent. of course, that the chief inspector of imprm·eml·nts could 
not perform any services within the year excepting upon work being prosecuted 
at that time hy the municipal corporatinn, apr) for this reason tl1l' answer to your 
third question is unequivocally in the negative. 

Your fourth question is sufficiently answered in the •liscussion relating to 
your first question. For the sake of clearness T may add that th<' <letPrmination 
of municit:al officers as to the proper execution of a contract is conc-lusive upon the 
city only in the absence of fraud, and when the contract has heen, irrespective 
of their action. substantially performed. 

\\'ith respect to your fifth question T beg to state that this department has 
heretofore held that sinking fund trustees may not im·est the funds in their 
possession in notes issued hy the city under authority of section !l:Ja :'IL C. 

Very truly yours. 

\\'. H. :\fiLLER, 

./ssis/altf ./1/orucy (;c,zcra/. 
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<;OUXTY SURVEYOR MAY COMPEL COC':\TY COMMISSIOXERS TO 
FIX AGGREGATE COMPEXSATIOX OF ASSISTAXTS. 

August 24th, 1910. 

Bureau of Inspection and Super-.;isioll of Public 0 f}ias, Department of Auditor 
of State, "Columbus, Ohio. 

GENTLEMEN:- I beg to acknowledge receipt of your letter of August 18th 
requesting the opinion of this department upon the following question : 

"If the county commissioners refuse to make an allowance for 
all necessary assistants, deputies, draughtsmen, inspectors, clerks or 
employes in a surveyor's office, as they are required to do by section 
2787, General Code, may the county snrHyor proceed in any way 
to compel the commissioners to take the necessary action?'' 

Section 2787, General Code, provides in part as follows: 

"* * * The county surveyor shall file with the commissioners 
* * * a statement of the number of all necessary assistants * * * 

September first next succeeding. 
The countv commissioners shall 
making st;ch alter~tions therein 

in his office for the year beginning 
and their aggregate compensation. 
examine such statement, and after 
as are just and reasonable, fix an 
pended therefor· for such year." 

aggregate compensation to be ex-

The duty of the county commissioners to examine a statement and to exer
cise their discretion in the matter of making alterations. and as to the amount 
to be expended, is mandatory, although such discretion as to alterations and 
amount can not itself be controlled. The duty to exercise discretion and to 
act in some way is one which may be enforced by mandamus upon proper re
lation. In my opinion the county surveyor has such an interest in the matter 
as to entitle him to sue as relator in. such an action. 

Very truly yours. 
,, .. H. :.\fiLLER, 

Assistant A ttomey General. 

TREASURER- COU:\TY, FEES 0:\' TAXES COLLECTED THROUGH 
BAXKS PRIOR TO JAXU:\RY 1. HI07. 

August 16th, l!llO. 

Rurcau of !11spcction a11d Super~·isioll of Public Offices. Department of Audita•· 
of State, "Co!zunbus, Ohio. 

GE:'iTLEM EX:- T beg to acknowledge receipt oi your letter of August 11th 
requesting my opinion upon the following question: 

"In an opinion rendered to this department recently you hold that 
the fees which accrued to the county auditor's office at the February 
settlement. 1!107, should ha\'e been di,·ided between the auditor and 
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his fee fund in proportion to the amount of taxes collected prior to 
January 1, 1!107, and the amount collected after that date, and that 
in cases where auditors failed to retain their proper proportion in 
accordance therewith adjustments may be made at this time. 

"In one instance a county treasurer designated a numher of 
banks throughout the county to recei,·e taxes and said banks col
lected a large amount prior to January I. I!JOI, but the same was not 
turned over to the county treasurer until some time after that date. 
Should this amount be considered as collected before January 1st, 
in making the adjustment referred to a hove?" 

393 

I assume that your question arises under some of the local laws contained 
in sections 1084-1 et seq. and 1088a and lO~~h of Hates' Re,·ised Statutes. Re
garding these statutes as constitutional, and the method therein provided for the 
-collection of taxes as legal, I am of the opinion that when taxes were received 
under authority of said sections by the persons or corporations designated by the 
treasurer, they are to be regarded as ha,·ing been "'collected" ·within the meaning 
·of section 106!J, Revised Statutes, as the same was effective prior to January 1, 1907. 

I am informed, however, that in many counties of the state, treasurers have, 
for convenience, designated banks at which taxes might be paid without any 
warrant of law whatever. \Vherever this is the fact, the opposite conclusioa 
follows and taxes paid to a bank under such circumstances are not to be regarderl 
.as "collected" within the meaning of section 10{)0, Re,·ised Statutes. 

Very truly yours, 

\V. H. ~hLLER, 
.·lssistant Attomey General. 

CLERK OF TOWNSHIP BOARD OF EDUCAT!O?\ \VILL NOT DEVOLVE 
ON TOWNSHIP CLERK UXTIL REORG.\~IZATION OF BOARD. 

May 27th, 1910. 

Bureau Df !nspectiou al!d Supen•ision of Public 0 fficcs, Department of Auditor 
of State, Columbus, Ohio. 

GEXTLDlEN :-Your letter of May 21st i.s received in which you request 
my opinion on the following question: 

Shall clerks of township hoards of education elected by said 
boards, under ~ection 4141 of the General Cnde, serve out the terms 
for which they were so elected, or are such clerks deprived of their 
office by the amendment of section 4141, as passed by the General As
sembly April 21, 1910, approved by the Governor April 28, 1910? 

In reply thereto I beg leave to submit the .following opinion: 
Section 4747 of the General Code prior to its amendment reads as follows: 

"The board of education of each school district shall organize 
on the first Monday in January after .the election of members of such 
board. One member of the hoard shall be elected president and a 
person, who may or may not be a member of the board, shall be 
elected clerk. The president shall scn·e for a term of one year and· 
the clerk for a term not to t"Xceed two years. The board shall fix 
the time of holding its regular meetings." 
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Section 47-!7 as amended reads as follows: 

"The board of education of each school district shall organize 
on the first Monday of January after the election of members of such 
board. One member of the board shall he elected president, one as 
vice-president and in township school districts the clerk of the town
ship shall be clerk of the board. The president and vice-president 
shall sen·e for a term of one year and the clerk for a term not to 
exceed two years. In all other districts a person who may or may 
not be a member of the board shall be elected clerk. The board shall 
fix the time of holding its regular meetings." 

It is a well settled principle of statutory construction that all statutes must 
be given a prospective operation unless the intent of the legislature clearly appears 
to the contrary. 

Cincinnati v. Seasongood, 46 0. S. 30-!; 
2 Lewis' Sutherland Statutory Construction, 6 Am. & Eng. Ency. 

of Law, !139; 
Sedgwick on Stat. & Const. Construction (2nd Ed:) 346. 

The above quoted amendment to section 4747, therefore, must be held to be 
prospective in its operation, unless the intention clearly appears to the contrary 
from the wording thereof. This, however, is not the case but, on the contrary, 
the whole section is prospective in its intent. The first paragraph of the amended 
section, "The board of education of each school district shall organize on the first 
Monday of January after the election of members of such board", in my opinion 
governs and modifies the other provisions of the section and plainly shows the 
intention of the legislature in the enactment of this amendment to have been that 
this section, as amended, should apply to future organizations of such boards. 
In other words. all its provisions govern and apply to boards of education upon 
their organization "on the first Monday of January after tile election of members 
of such boards.':_ 

I am, therefore, of the opinion that the pro\·isions of this amended section, 
"in township school districts the clerk of the township shall be the clerk of the 
board", will operate only upon future organizations of such boards and, there
fore, that the preset}! clerks of township boards of education, holding office by 
virtue of their election by such boards of education, under section 4747 prior 
to its amendment, should sern out the terms for which they were so elected. 

Very truly yours, 
\\'. H. MILLER, 

Assistant Attonzey General. 

COUNTY LAW LIBRARY- DISPOSITlO::\ OF FINES, ETC. 

Under section 3056 Ge11era/ Code as amended common pleas a11d probate 
clerks must together contribute fi~1e hundred dollars out of fu11ds assessed in such 
courts of law library fund; co11tributions of respective clerks need not be equal 
in amount; amounts on hand at e11d of first quarter must be paid over until amount 
paid by both clerks together exceed five hundred dollars. 

August 24th, 1910. 
Bureau of lnsj>ectiou a11d Supervision of Public Offices, Department of Auditor 

of State, Columbus, Ohio 

GENTLE~1E:N:- You have referred 'to this department a Jetter addressed to 
you by Ron. Frank \V. Geiger, Probate Judge of Clark County, in which he 
submits the following questions: 
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"On ~lay lOth, l!llO, section :lfi:Jti of the Gencml Code was 
amended so as to provide that not to cxcet!cl $:}1111.110 be paid to the 
library trustees, out of tines assessed in common pleas and probate 
court. I desire to be informed on the following: 

"1. Is the amount to bt· paid not to t!xcccd · $-illil.fiiJ each court 
or a total of $-)00.00 for both courts? 

":!. Am I protected in paying this money to the library associa
tion by virtue of this law? 

":~. The question has also arisen as to whether the probate court 
which has sufticient money to pay the $500.00, should pay the total 
amount or half of the amount, and whether we may pay the whole 
amount at once, or must wait and pay in quarterly?" 

Senate Bill ~o. 85, being tht! act referred to by Judge Geiger, provides m 
part as follows: 

Section 3056 : 

"'' '~ * T n all counties the fines and penalties assessed and 
collected by the common please court and probate court for offenses 
and misdemeanors prosecuted in the name of the state, shall be re
tained and paid quarterly by the clerk of such courts to the trustees 
of such library association, but the sum so paid from the tines and 
penalties assessed and collected by the common pleas and probate 
courts shall not exceed five hundred per annum." 

It will be observed that the statute provides for no apportionment as be
tween the two courts. It will also be noted that it imposes a duty upon the 
"clerk of such courts." If the singular number is to be retained then the statute 
is meaningless for there i> no such officer. The obvious meaning of the statute, 
however. requires that the word "clerk" he read "clerks." Such a meaning im
poses a duty upon the clerk of courts as clerk of the common pleas court and 
also upon the probate judge as clerk of his own court. 

The latter portion of the sentence above quoted which prescribes the limita
tion called directly into question by the inquiry of Judge Geiger is very obscure. 
In the first place it will be noted that the word "sum" is in the singular number. 
Undoubtedly this fact alone lends support to the conclusion that the primary 
meaning of this portion of the sentence is that the sum paid into the library 
fund in any one year from both courts shall not exceed five hundred ($500.00) 
dollars. On the other hand, the lack of a provision for apportionment would 
seem to justify the conclusion that the intention was that each of the two courts 
should contribute the sum of five hundred ($:)00.00) dollars to the fund. This 
latter view, however, presupposes a legislati\·e intent which, while reasonable, 
can not he assumed, viz., that the two courts should contribute equally or ratably 
to the fund. T n other words, at first glance it would appear that this must haYe 
been the legislative intent, but upon careful analysis it appears that there is no 
,ustification for such a conclmion. The foregoing considerations all lead to the 
conclusion that no more than five hundred ($:)00.00) dollars per annum can be 
contributed to the library fund from both the common pleas and probate courts 
together, and that the trustees of the library association have no power to accept 
more than that sum in the aggregate from both of these sources. This state
ment answers the first question asked by Judge Geiger. 

Answering Judge Geiger's third question, I beg to state that the above quoted 
provision requires that the fines and penalties collected in each of the courts 
be paid in quarterly. As I read it this provision means that the entire amount 
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available at the end of a given quarter is to be paid in and that if one or more 
such quarterly payments exhaust the amount which may be paid under the act, 
then the duty to make subsequent quarterly payments is discharged. 

From all the foregoing it is apparent that the trustees of the law library 
association are entitled to receive such sums as the clerks of both of the courts 
have on hand at the end of the first quarter. If the clerk of the probate court, 
i. e., the probate judge first pays over the sum of five hundred ($500.00) dol
lars, by reason of having collected more than that amount from fines, during 
said quarter, then the trustees would be entitled to accept such a tender, and the 
clerk of the common pleas court would not be liable for any payment whatever. 
In short, the clerk first offering to pay must pay all that he can and his payment 
discharges the other clerk pro tanto. If both of the clerks refuse to pay and 
both have on hand sums which, in the aggregate, will exceed five hundred dollars, 
a very difficult question would be presented. I do not attempt to say what the 
holding of the court in such an instance would be. In fact, the law is very de-

' fective, and its practical operation is subject to grave difficulty. 
The second !]uestion of the judge is sufficiently answered by the foregoing. 

Very truly yours, 

W. H. ·MrLLER, 
Assistant Attorney General. 

COMMON PLEAS JUDGE-MANNER OF COMPUTING COMPENSATION. 

March 16th, 1910. 

Bureau of Juspection a11d Supervisioll of Public Offices, Departmellt of Auditor 
of State, Columbus, Ohio. 

GENTI.E:IfEN:- Your letter of January 27th, in which you ask my opinion 
upon the following queStion, is received: 

"\Ve desire your written opinion as to the salary of common 
pleas judges payable out of the county treasuries under section 
1284a, Revised Statutes. Is the amount of additional compensation 
to be allowed under this section based upon the population of the· 
county in which the judge resides at the time of his election, or is 
it based upon the population of the whole judicial subdivision when 
such subdivision comprises more than one county?" 

ln reply thereto I beg leave to submit the following opinion: 
Section 2252 of the General Code reads as follows: 

''In addition to the salary allowed by the preceding section, 
each judge of the court of common pleas and of the superior court 
shall receive an annual salary equal to sixteen dollars for each one 
thousand population oi the county in which he resided when elected 
or appointed, as ascertained by the federal census next preceding his 
assuming the duties of such office, if in a separate judicial sub
division. Such additional salary shall be paid quarterly from the 
treasury of the county upon the warrant of the county auditor. If 
he resides in a judicial subdidsion comprising more than one county, 
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such additional salary shall be paid from the tn:asuries of the se\ era! 
counties of the subdivision in proportion to such population thereof 
upon the warrants of the auditors of such counties. In no case shall 
such additional salary be less than one thousand dollars or more than 
three thousand dollars." 
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Section ]:{H.Ja of the Revised Statutes of Ohio reads, in part, as follows: 

"'Each judge of the court of common pleas and of the superior 
court shall recein, in addition to the salary allowed by section 13~4 

of the Re,·ised Statutes, an annual salary equal to sixteen dollars 
per thousand ior each one thousand population of the county in which 
l:e resided at the time of his election or appointment, as ascertained 
by the federal census next preceding his assuming the duties of his 
office, payable quarterly out of the treasury of the county of which 
he is a resident as aforesaid, if said county is ~ separate judicial 
subdivision, npon the warrant of the county aurlitor of said county, 
or, if he resides in a judicial subdivision comprising more than one 
cot•nty, out of the treasuries of the several counties comprising such 
judicial subdivision, in proportion to the population of the several 
Ct>Unties of said judicial subdi,·ision ascertained as aforesaid. upon 
the warrants of the county auditors of said counties; provided, that 
in no case shall such annual salary so payable to such judge out of 
the county treasury or treasuries be less than one thousand dollars 
or more than three thousand dollars; * * *" 

It will he noted that in the above quoted section 2'2:)2 of the General Code, 
in the seventh line thereof, there is an apparent error in punctuation and par
agraphing. That is. the comma appearing after the words "suchoffice" in 
that line shovld he a period and the period appearing in the eighth lint: after 
the word "'suhcli\·ision" should be a comma, and the second sentence of that sec
tion shot:ld read as follows: 

.. If in a separate j uclicial subdi \'ision, such additional salary 
shall he paid quarterly from the treasury of the county upon the 
warrant of the county auditor." 

That this erroneous punctuation and paragraploing is due to clerical error 
becomes apparent from a reading of this section and of section 12R4a, R. S. 0., 
supra. Section 22.-,:2 of the General Code, thus corrected, subdi,·ides itself into 
three divisions. The first paragrhp of which deals with the computation of the 
extra compensation therein provided; paragraph 2, as thus corrected, fixes the 
mode in which such compensation shall be paid when the judge entitled thereto 
resides in a county comprising a separate judicial suhdi\·ision; the :lrd para
graph thereof tixes the mode of payment of such compensation when the judge 
entitled thereto resides in a judicial subdivision comprising more than one 
cmmty: and the 4th paragraph thereof places a minimum and maximum limita
tion upon such extra compensation. 

I am, tl·erefore, of the opinion that the amount of additional compensation 
to he allowed. l'nder such section, to a common pleas judge is hased upon the 
population of the county in which such judge resided at the time n f his election 
or appointment: hut. wh~:re such common pleas judg~ resides in a judicial sub
di\'ision comprising more than one county, then the amount of such additional 
compensation, computed from the population of the county in which he resided 
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as aforesaid, is to be divided for payment among the several counties of such 
subdivision in the same proportion as the population of each county bears to the 
total population of the whole judicial subdivision. 

Very truly yours, 

BOARD OF EDUCATION. 

U. G. DENMAN, 
Attorney General. 

Clerks of 107.l'11Ship boards elected b:;• board Ja11uar:;•, HHO, not deprh•ed of 
office by ame11dmcnt of scctio11 4747, Ge11eral Code, e11acted April 21, 1910. 

May 27th, 1910. 

Bureau of 111s/'ectio11 a11d Superz•isiou of Public Offices, Departmmt of Auditor 
of State, Columbus, Ohio. 

GENTLDIEX:- Your letter of May 21st is received, in which you request 
my opinion on the following question: 

Shall clerks of township boards of education elected by said 
boards, under section 47-!7 of the General Code, serve out the terms 
for which they were so elected, or are such clerks deprived of their 
office by the amendment of section 4747, as passed by the General 
Assembly April 21, HJliJ, approved by the Governor April 28, 1910? 

In reply thereto I beg leave to submit the following opinion: 
Section 4747 of the General Code, prior to its amendment, read as follows: 

"The board of education of each school district shall organize 
on the first Monday in January after the election of members of 
such board. One member of the board shall be elected president and 
a person, who may or may not be a member of the board, shall be 
elected clerk. The president shall serve for a term of one year 
and the clerk for a term of not to exceed two years. The board 
shall fix the time of holding its regular meetings." 

Section 47-!7 as amended reads as follows: 

"Tiie board of education of each school district shall organize 
on the first Monday of January after the election of members of 
such board. One mt:mber of the board shall be elected president, one 
as vice-president and in township school districts the clerk of the 
township shall be clerk of the board. The president and vice-presi
dent shall sen-e for a term of one year and the clerk for a term 
not to exceed two years. In all other districts a person who may 
or may not be a member of the board shall be elected clerk. The 
board shall fix the time of holding its regular meetings." 

It is a well-settled principle of statutory construction that all statutes must 
be given a. prospective operation unless the intent of the legislature clearly 
appears to the contrary. 

Cincinnati v. Seasongood, 46 0. S., 304. 
2 Lewis' Sutherland Statutory Construction, 6 Am. & Eng. Eric. 

of La,,·, 939. 
Sedgwick on Stat. & Const. Construction (2nd Ed.) 346. 
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The above quoted amendment to section Jj II, tht:rdorc, must be held to 
be prospective in its operation, unless the intention rlear!y appears to the con
trary from the wording thereof. This, hawever, is not the case, hut, on the contrary, 
the whole section is prospecti\·e in its intent. The t1rst paragraph of the amended 
section, '·the hoard of education of each school district shall organize on the first 
::\fonday uf January after the election of members of such board," in my opinion 
governs anrl moclities the otl~er provisions oi the section, and plainly shows the 
intention of the legislature in the enactment of this amendment to have been 
that this section as amended should apply to future organizations of such boards. 
In other words, all its provisions govern and apply to boards of education upon 
their organization "on the first Monday of ]am1ary after the election of members 
of such boards." 

I am, therefore, of the opinion that tl:e prodsion of this amended section, 
"in township school districts the clerk of the township shall be clerk of the 
board,'' will operate only upon future organizations of such boards, and, there
fore, that the present clerks of township hoards of education holding office by 
virtue of their election by such boards of education, under section 4747 prior to 
its amendment, should serve out the t~:rms for which they were so elected. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

ELECTIONS- EXPENSES, PA Y:\1ENT OF. 

What election expenses, properly payable or•t of the county treasury, require 
the ailowance of the county commissioners? 

April 22nd, 1910. 

Bureart of Inspection a11d Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLD!EX: -1 beg to acknowledge receipt of your letter of April 20th, in 
which you request my opinion upon the following- questions: 

"Does the statute require the allowance by the county commis
sioners of expenses incurred by the deputy state supervisors of elec
tions for the following purposes: 

1. For the purchase of supplies, such as poll books, tally sheets, 
ballots and other st<ttionery for election purposes. 

2. For furniture, carpets and other supplies for the office of the 
deputy supervisors. 

a. For the compensation and mileage of judges and clerks of 
election. 

·1. For the personal expenses incurred by members of the board 
under the direction of the board as a whole. 

Should such expenditure be allowed and approved by the county 
commissioners before payment, or may the county auditor legally 
issue his warrant upon the county treasury upon the certificate of 
the deputy state supervisors?" 

You state specifically that the questions all arise under the Revised Statutes, 
but not under the General Code. I, therefore, heg to make the following quota
tions as embodying the statute law hearing upon the different inquiries submitted 
by you. 
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Section 2926t Revised Statutes: 

"Each deputy state supen·isor. Ill counties containing cities in 
which registration is required, shall, in addition to the compensation 
provided for in * * ':' section (2866-·1) receive * * * the sum 
of five dollars for each election precinct, in such city; * * * 

"The additional compensation provided by this section shall be 
paid monthly from the city treasury. on warrants drawn by the city 
auditor upon vouchers signed by the chief deputy and clerk of the 
board." 

"The registrars of each election precinct shall be allowed and 
paid four dollars per day. aud 11() l'lorc, nor for more than six days 
in any OIIC electiQn * * *. In cities containing a population of 
thirty thousand or more, the judges of election, including registrars as 
judges, and the clerks of election. shall each be allowed and paid 
five dollars for each election at which they serve, and no more either 
from the city or county. anrl in other cities they shall each be allowed 
and paid three dollars for each election at which they may serve, and 
no more, either from the city or county. But no registrar, judge or 
clerk shall be entitled to the compensation so fixed except upon the 
allowance and order of the board of deputy state supervisors * * * 
certifying that each has fully performed his duty * * * and stat
ing the number of clays' service actually performed by each, and 
signed by the chief deputy and clerk of the board to the city or 
county auditor. 

"But for all :\'ovemher elections the county in which such city 
is located shall pay the general expenses of such election other than 
the expenses of registration: and such allowance and order for such 
expenses and compensation to such judges and clerks shall be signed 
by the chief deputy and clerk of such board to the county auditor 
* * * who shall issue his warrants upon the county treasury for 
such amounts." 

Section 2966-4: 

"* * * the compensation paid to each of (the) deputy super
visors under this section * * * shall he paid quarterly out of the 
general revenue fund of the county treasury upon vouchers of the 
board made and certified by the chief deputy and the clerk thereof. 
Upon prese!ltation of such voucher or vouchers, the county auditor 
shall issue his warrant uf>on the treasurer for the amount thereof, and 
the treasurer shall pay the same. 

"All pr'Jper necessary expenses of such board of deputy state 
supervisors shall be defrayed out of the county treasury as other 
county expenses * * *'' 

Section 2966-27 : 

"All expenses ansmg for printing and distributing ballots, cards 
of explanation to officers of the election and voters, blanks, and all 
other proper and necessary Pxpenses of any general or special election, 
including compensation of precinct election officers, shall be paid out 
of the county treasury as other cou11ty exf>euses * * * The amount 
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of all >tu:h expenses shall be ascertaii<erl ancl proportioned by the 
deputy state supen·isors to the se,·eral political divisions and certi
fied to the county auditor." 

Section 1<!1-! Revised Statutes provides that, 

·~ ':· '~ Xo claims against the county shall be paid other
wise than upon the allowance of the county commissioners * * * 
except in those cases in which the amount due is fixed by law, or is 
authorized to he fixed by some other persou or tribunal." 

401 

The first three sections above quoted justify the following classification of 
election expei1ses: 

1. The CU111j>e11satiou of the deputy state supervisors of elections and the 
regl1l:tr clerk of the board. This, under sections :2026t and 2fl66-4, is to be paid 
<•Ut of the county treasury directly without allowance by the county commis
sioners. 

2. The compensation of registrars, judges and clerks in registration cities, 
under section 2fi2Gt, is to be paid upon the allowance of the board of deputy state 
supen·isors and without that of the county commissioners. 

:3. The compensation of judges and clerks outside of registration cities. 
This, under section 2!JGG-27, is to be paid out of the county treasury, "as other 
county expenses," but uj>o11 t!ze certificate of the deputy state supervisor. This 
language is somewhat ambiguous. Inasmuch, howe,·er, as Section 2fiGG-.i2 pro
,·ides a specific compensation for each .. election day" I am of the opinion that 
this, at least. does not need the allowance of the commissioners. 

4. Expenses of electious as such, in counties containing registration cities, 
are to be paid upon the certificate and order of the deputy state supervisors 
under section 2!l~lit. \\'hat are such expenses of elections is indicated by section 
2!loG-27, which enumerates some of the items as follows: printing and distribut
ing ballots, cards of t-xplanation to officer~ of the election and voters, blanks, etc. 

"· Expenses of elections a'i such, outside of counties containing registra
tion cities, and of special elections e\'erywhcre. These, under section 2!JGG-27, 
are to be paid .. as other COLI'Jty expenses," and in spite of the ambiguity of the 
latter provision of tht· same section, I am of the opinion that they must be 
allowed for by the county commissioners. 

ti. Expense<; of the hoard of deputy state supervisors other than those in
curred in holding elt•ctions and conducting registration. These, under section 
~!liW-4, are to be paid .. as other county expen~es," and must be allowed for hy the 
county commis~ioner'i . 

. \nswering your questions specifically l beg to state: 
I. Expenses incurred in the purchase of supplies such as poll books, tally 

sheets, etc .. for election purposes require the allowance of the county commis
sioners, excepting such as are t·tmmeraterl for Xovember elections in counties 
containing registration cities. 

2. The expenses of purchasing furniture, carpets and other supplies for 
the office of the deputy state supervisors. may only be paid upon allowance by 
the county commissioners. 

:t The compensation of judges, and clerks of election need not be allowed 
for hy the county commissioners; the mileage of such officers is subject to 
allowance. 

:!li .\. G. 
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4. Personal expenses incurred by members of the board of deputy super
vtsors under the direction of the board, as a whole, may only be paid upon allow
.ance by the county commi~sioners. 

Very truly yours, 
u. G. DENMAN, 

A ttoruey General. 

FUGITIVE FROM JUSTICE-ALLO\VANCE BY COUNTY COMMIS
STONERS TO OFFICER. 

Allowa11ce by county commissioners to officer for retuming fugitive from 
justice without requisition may be made, but may not be included il' cost bill 
if defe11da11t is convicted. 

June 1st 1910. 

Bureau of Inspection a11d Su,hervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLE~!EN:- I beg to acknowledge" receipt of your letter of May 28th, in 
which you state that the village marshal of Oxford, Butler County, at the request 
of the proper authorities pursued into another state, and returned without requi
sition papers, a person charged with a felony. After conviction of the prisoner 
the marshal requested the county commissioners to pay his expenses under 
section 1310 Revised Statutes. Upon this statement of facts you submit the fol
lowing questions: 

"1. May the allowance under Section 1310 be made in any case 
except where the state fails to convict?" 

"2. If the allowance may be legally made in this case wherein no 
requisition was had, is the state liable for' the expenses thus paid by 
the county commissioners under section 7332 Revised Statutes?" 

Section 1310 Revised Statutes is in full as follows: 

''The county commissioners may allow and pay any necessary 
expense incurred by an officer in the pursuit of a person charged with 
a felony, who has fled the country, in addition to the allowance pro
"l•ided for in the preceding section." 

l n my opinion this section, while embodied in an act relating to the payment 
of costs in criminal cases, is, by the last phrase thereof, sufficiently disassociated 
from other sections of the original act to make unnecessary any qualification of 
its terms in the light of such other sections. Therefore, in my opinion, not only 
would it do violence to the real meaning of section 1310 to read into it the 
qualification "In causes of felonies wherein the state fails" but it is equally im
proper to regard the allowance made as in the nature of "costs" at all. To put 
it in another way, this section, in my judgment, confers upon the county com
missioners a broad and unqualified power and they may pay the expenses of 
any officer incurred in the pursuit of a person charged with a felony with or 
without requisition papers, and whether or not the person pursued is apprehended 
and tried, or is or is not indicted. 

To answer your questions specifically then I may say: 
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1. The allowance under section 1310 may be made in cases in which con
viction follows the apprehension of the fugitive without requisition. 

2. The allowance thus made may not be included in the cost bill. It is 
not costs of a trial at all. 

Very truly yours, 
u. G. DENMAN, 

Attorney General. 

DEPUTY STATE SUPERVISORS OF ELECTIO~S-COMPE~SATION 
OF- SPECIAL PRIMARY ELECTIONS. 

December 31st, 1910. 

Bureau of Inspection and Superuision of Public 0 ffices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN:- Your letter is received in which you inquire as to the com
pensation of deputy state supervisors of elections and their clerks in conducting 
specfal primary elections. 

Section 4964 of the General Code provides for the holding of special primary 
elections. There is no special provision for compensating election officers for their 
services in conducting special primary elections, but section 4990, General Code, 
provides for the compensation of election officers in primary elections and is as 
follows: 

"For their services in conducting primary elections, members of 
boards of deputy state supervisors shall each receive for his services 
the sum of two dollars for each election precinct in his respective 
county, and the clerk shall receive for his services the sum of three 
dollars for each election precinct in his county, and judges and clerks 
of election shall receive the same compensation as is provided by law 
for such officers of general elections." 

The compensation received by the deputy state supervisors and their clerks 
for conducting primary elections is measured by the number of election precincts 
in their respective counties, the deputy state supervisor receiving two dollars and 
the clerk three dollars for each such election precinct. The primary election laws 
providing therein for the holding of special primary elections and failing to 
make special provisions for the payment of election officers for holding such 
special primaries and in the holding of primary elections the compensation of 
said election officers being measured as above indicated, it is evidently the in
tention of the legislature that the same measure of compensation should be used 
for special primaries. 

I am therefore of the opinion, that in the holding of special primary c;:lec
tions, the deputy state supervisor of elections is entitled to receive as compensa
tion for his services in conducting such special primary election, the sum of two 
dollars for each election precinct required for the holdi.ng of such special primary 
election and the clerk is entitled to receive the sum of three dollars for each 
such special primary election precinct. 

Yours truly, 
u. G. DENMAN, 

Attorney General. 
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COU:'\TY AL'DITOI( DEPCTY OF, MAY SERVE AS CLERK OF CITY 
TIOARD OF APPRAISERS. 

June 1st, 1910. 

Bureau of luspectiou c111d Supen·isiou of Public Offices, Departme11t of Auditor 
of State, Columbus. Ohio. 

GE!':TLDIEX:- Your communication is recei\·ed in which you submit the 
following question : 

May a deputy connty anlitor legally be appointed as clerk of a 
city board o i appraisers and receive compensation out of the county 
treasury in both capacities at the same time? 

1 n reply I beg to say tltL" county officer<> salary law authorizes a county 
auditor to fix the compensation and the number of deputies, assistants, clerko, 
etc., in his office. and the statutes contain no provision whereby a deputy auditor 
is prohibited from accepting other employment in connection with his services a::. 
deputy auditor. lt follows. therefore, that a deputy county auditor may serve 
as clerk of a city hoard of appraisers and receive compensation therefor unless 
the two positions. ,·iz: deputy county auditor and clerk of a city board of ap-· 
praisers be incompatible. Cpon an examination of the duties devolving upon 
tlie incumbent of each position under the statutes, I am unable to find that the 
duties of one position in any wise conflict with the duties of the other. 

I am, therefore. of the opinion that no legal objection may be made to the 
same person occupying both positions. There is another phase of this question, 
howevl'r, that sl·ould he considered, and that is the question of administrative 
policy. This question, howc,·er. is to be determined by the county auditor and 
the city hoard of appraisers. The deputy auditor is under the control and 
direction of the county auditor and it rests with the county auditor as to whethe; 
or not the deputy's entire time shall or shall not he devoted to the duties of the 
auditor's office. lt is to he presumed that a county auditor will, in the economic 
administration of his office. employ on!~· such assistants as are necessary to per
form the duties of the office. and if· this policy is adhered to a deputy auditor's 
time will all he taken up in the auditor's office, and his services as clerk would 
consequently not he ayailahlc to a city board of appraisers. 

Yours very truly,. 

U. G. DENMAN, 

A !forney Ge11eral. 

SHERIFF. 

A llowa11ce to sheriff for lost costs 11of required to be placed to the credit of 
fee fu11d. 

June 1st, 1910. 

Burear1 of lllspcctiou a11d Super~•isio11 of Public 0 ffices, Departme11t of .Auditor 
of State, Columbus, Ohio. 

GENTLEMEX:- \"our communication is receiYecl in which you submit the fol
lowing inquiry: 

"At the time of the passage of the salary law it was held hy you 
that sheriffs were entitled to retain for their own use the allowance 
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made to them by the court under section 1:!:11, }{c,·iscd Statutes, by 
reason of the exception found in section :!:1 of the county officers 
salary law. Said section 2:3 of the salary law is incorporated in the 
General Code as section 2fl98, but the wording seems to be different 
in the code from that in the original section and docs not seem to 
exempt the allowance from the provisions of the salary law requiring 
that all fees and allowances be paid into the county treasury. 

Query: Under the law as it now is in section 2998, General 
Code, are sheriffs required to pay the allowance into the county 
treasury to the credit of the fee fund?" 
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In reply I beg to say section 23 of the county officers salary Ia w (Sec. 1296-33 
R. S.) is as follows: 

"That all acts or parts of acts inconsistent herewith be and the 
same are hereby repealed. Provided further that this act shall not 
affect the provisions of section 12:11, Revised Statutes of Ohio." 

Section 1231 of the Revised Statutes provides that, 

"The court of common pleas in each county shall make an al
lowance of not more than $:300.00 per annum, for the sheriff, for 
services in criminal cases, where the state fails to convict, or the 
defendant proves insolvent, and for other services not particularly 
provided for to be paid out of the county treasury." 

This section authorizes the common pleas court to make an allowance of not 
more than $300 as "lost costs" to the sheriff for services in criminal cases, and 
the courts in construing section 23 of the county officers salary law have held 
that the language therein used, to-wit, "provided further that this act shall not 
affect the provisions of section 1231, Revised Statutes of Ohio" did not require 
sheriffs to pay the allowance made to them under sectun 1231 into the county 
treasury to the credit of the fee fund. 

Section 23 of the county officers salary law is incorporated in section 2998, 
General Code, and is as follows: 

"X othing in this chapter shall affect the power of the court of 
common pleas in each county to make an allowance of not to ex
ceed $300 each year to the sheriff for services in criminal cases where 
the state fails to convict or the defendant proves insolvent and for 
other services not particularly provided for hy law." 

The language in this section, to-wit, "nothing in this chapter shall affect the 
power of the court of common pleas in each county to make an allowance, etc.," 
should in my judgment be construed to have the same effect as the language used 
in section 1296-33, Revised Statutes, to-wit, "provided further that this act shall 
not affect the provisions of section 1231 of the Revised Statutes of Ohio," and that 
sheriffs retain the same rights under section 2998, General Code, as was giveP 
them under section 1296-33, Revised Statutes. 

Yours very truly, 

U. G. DENMAN; 

Attorney Ge11eral. 
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COUNCIL- TRANSFER OF FUNDS- MANNER OF. 

City council may transfer money from one fund to another: 1st, by vote 
of three-fourths of all the members elected thereto and the approval of the 
mayor; 2nd, by filing a petition in the common pleas court. 

June 2nd, 1910. 

Bureau of l11spection and Supervision of Public Offices, Departmeut of Auditor 
of Stale, Columb1M, Ohio. 

DEAR SIRs:- Your communication of May 16th is received, in which you 
ask for a written opinion upon two questions, as follows: 

1. A city has a surplus in its general fund of $50,000 which is 
idle and not needed at the present time for the uses of said fund. Is 
there any method by which this money can be legally used to pay 
estimates on special assessment improvements, the same to be returned 
to the general fund when bonds are issued after the payment of the 
final estimate? 

2. Is it legal for the Board of Sinking Fund Trustees of a city 
to invest its surplus funds in notes issued under authority of section 
95a of the Municipal Code? 

In reply to the first question I beg to say that in addition to the semi
annual appropriation by council, there are two methods provided by statute for 
the transfer of money from one fund to another. 

Section 43 of the Ohio Municipal Code, after providing for semi-annual 
appropriations by council, reads as follows: 

"Provided that councils of cities or villages may at any time, 
by a vote of three-fourths of all the members elected thereto, and the 
approval of the mayor, transfer all or a portion of one fund or a bal
ance remaining therein, to the credit of one or more funds, but there 
shall be no such transfer except among funds raised by taxation upon 
all the real and personal property in the corporation, and no such 
transfer shall be made until the object of the fund from which the 
transfer is to be effected has been accomplished or abandoned." 

The other statute providing for a transfer of money from one fund to 
another, is the Act of May 6th, 1902, (95 0. L. 371) now known as sections 2296 
to 2303 inclusive, of the Revision of the General Statutes of Ohio. 

This Act provides for the filing of a petition in the Common Pleas Court 
by the proper municipal authority, setting forth the facts and asking for an 
order directing the transfer of such fund or funds as council may desire. The 
statute sets forth in detail the different steps to be taken, provides that such 
cases shall have priority over all other cases upon the docket of said court, and 
is so broad in its terms as to provide a method for the transfer of any desired 
fund. 

In reply to your second question I desire to call your attention to section 
109 of the Municipal Code of Ohio, as amended in the 99th Ohio Laws, page 136, 
which reads as follows: 

"The trustees of the sinking fund shall invest all moneys received 
by them in bonds of the United States, the State of Ohio, or of any 
municipal corporation, school, township or county bonds, in said state, 
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hold in rcscn·e only such sums as may hl' needed for effecting the 
terms of this Act, and all interest recei\·ed hy them shall be re-invested 
in like manner." 
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The prm·ision requiring the investment of all moneys receh·ed by the sink
ing fund trustees in honds, is mandatory, and I am of the opinion that the sink
ing fund trustees o i a city cannot law fully invest its surplus funds in notes 
issued under authority of section fl.')a of the Ohio Municipal Code. 

Yours very truly, 

STATE OIL I::'\SPECTOR. 

u. G. DENMAN, 
Attomey General. 

Outgoing Stale Inspector of Oils way not receive compeusatiou as such 
inspector after his successor has been duly apf'oiutcd and qualified and assumed 
the duties of the office. 

June 14th, 1910. 

RoN. E. M. Ft:LJ.IXGTON, Auditor of State, Columbus, Ohio. 

DEAR SIR:- Your communication received in w'hich you submit the fol
lowing statement of fact, and request my opinion thereon: 

that, 

"The term of oAice of the State Inspector of Oils is for two 
years from the l:'ith day of May of each even numbered year, and 
until his successor is appointed and qualified, and the annual salary 
of the State lmpector of Oils is $-1,500.00. 

\V. H. Phipps was appointcrl State Inspector of Oils, was quali
fied, and rqJOrted to the office May 19th, 1908. 

Mr. findlay (his predecessor) drew salary as State Oil Inspector 
from May l:}th to May 31st, $14:}.8:~. 

Mr. Phipns drew salary as State Oil T nspector from the time of 
his appointment and qualification during the two years for which he 
was appointed to May l:}th, 1!110, $7,000.00, and no more. 

From this, it appears that during th<' two years from May 15th, 
]!)OR, to May 10th, 1!110, there was paid as salary for State Inspector of 
Oils, $7,145.R~. of which Mr. Phipps received $7,000.00 ~nd Mr. Find-· 
lay $145.R~. 

Was Mr. Phipps legally entitled to receive the $7,000.00 as salary 
for two years' service as State Inspector of Oils? 

\Vas Mr. Findlay entitled to receive the $14;').~:1 for services from 
May li\, l!lOR, to May :11, !!lOR? 

l n reply I beg to say section RH General Code (Sec. :195 R. S.) provides 

"The gon:rnor, with the advice and consent of the senate, shall 
appoint a state inspector of oils, who shall hold his office for the term 
of two years from the fifteenth day of May of each even-numbered 
year, and until his successor is appointed and qualified. 
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Section 848 General Code (Sec. 39u R. S.) pro,·ides that, 

··The state inspector of oils shall recei,·e an annual salary of 
thirty-five hundred dollars, and an allowance for salary of a stenogra
pher, not to exceed seven hundred and twenty dollars in any year". 

These two provis;ons just quoted answer your first inquiry in the affirmative. 
That is, Mr. Phipps was entitled to receive $7,000.00 as salary for two years' 
sen-ice as state inspector of oils, provided he sen·ed the two years. The state
ment of fact, however, discloses that Mr. Phipps did not assume the duties of 
the office of oil inspector until May HI, 1!108, and while Mr. Findlay's term ex
pired on the 15th day of May, HIOi<, he was authorized by law to continue in 
office until his successor qualified, which was on May 19, 1908. It follows, there· 
fore, that Mr. Phipps was not entitled to draw compensation for the four days 
beginning May 15, 190R, and ending May 1!1, !!lOR. 

Following the· same reasoning Mr. Findlay was entitled to receive com
pensation as oil inspector f~om May 1.5, 1908, to May 19, 1908, and no longer. 
In other words, Mr. Phipps is not legally entitled to the compensation received 
by him co,·ering the period of time from May 15, 1908, to May "19, 1908, and 
Mr. Findlay is not legally entitled to the compensation received by him covering 
the period of time from May 19, 1908, to May 31, 1908. 

Yours very truly, 
u. G. DENMAN, 

.(lttorney General. 

:\W)[ICIPAL BO;-JD LI:\HT. 

Bonds. issued uj>nn the approval of the electors of municipality must be 
cou•nted in·detcrmini11g as to the four per cent. bond limitation. 

Sectio11s 2835, 2835b, 2837 R. S. Sections 39-/2. 3943, 3945. 3946, 3948 and 
3954 GC'ueral Code. 

June 29th, 1910. 

Bureau of lusj>ectiou and Superz•isiou of Public Offices, Department of Auditor 
of State. Columbus, Ohio. 

GE::\'Tr.EMEX: .. _You ask whether bonds which have been issued by a vote of 
the people are to be included in determining whether or not a subsequent issue 
of bonds must he submitted to a vote of the people under the four per cent. 
limitation of the Longworth act. 

Prior to the adoption of the General Code, section 2835 R. S. provided that: 

"Provided, howe,·er, that the net indebtedness incurred by any 
township or municipal corporation, after the passage of section 2835, 
Hevised Statutes, as amended April 2!1, 1902, for the purpose herein 
enumerated, shall never exceed four ( 4) per cent. of the total value 
of all property in such township or municipal corporation, as listed 
and assessed for taxation, unless an excess of such amount is author
ized by vote of the qualified electors of such township or municipal 
corporation in the manner hereafter provided in section 28.'37, Revised 
Statutes. 

"In arriving at the net indebtedness incurred, allowance shall be 
made only for the amount held in the sinking fund for the redemption 
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of bonds theretofore issued under the prU\·isions of section ~~l.:i as 
amended April 29, 1902, and subsequently, and the net indebtedness 
shall be held to be the difference between the par value of all such 
outstanding and unpaid bonds and the amount held in the sinking fund 
for their redemption." 

Section 28~.jb prodded that: 

"Provided further that the limitations of one per cent. and four 
per cent. prescribed in section 28-'l-J, Revised Statutes, shall not be con
strued as affecting bonds issued under authority of said section 2835 
upon the approval of the electors of the corporation, nor shall bonds 
which are to he paid for by assessments specially levied upon abutting 

~ property, nor bonds issued for the purpose of constructing, improv
ing and extending waterworks when the iucome from such waterworks 
is sufficient to cover the cost of all operating expenses, interest charges 
and to pass a sufficient amount to a sinking fund to retire such bonds 
when they become due, nor any bonds issued prior to the passage of 
section 2835 Revised Statutes as amended .--\pril 29, 1902, be deemed 
as subject to the provisions and limitations of said section, or be con
sidered in arriving at the limitations therein provided." 

Section 2837 R. S. provided that: 

" * * All bonds heretofore issued in good faith under the 
authority of section 28:1.5, Revised Statutes, as amended April 29, 1902, 
and April 2::1, 1904, which at the time of issue, were within the limita
tions herein provide~!. shall be valid obligations of the township, city, 
village or other municipal corporation which issued them and in arriv
ing at the limitations of 8 per cent. herein provided, and of 4 per 
cent. in section 28~ii Revised Statutes pro1•ided, all such bonds, except 
those excluded by the provisions of section 28~5b, Revised Statutes, 
shall be considered." 
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It is to be noted that. under the above quoted language of section 2837 R. 
S., all bonds "except those excluded by the pro,·isions of section 2835b," were to 
be counted "in arriving at the limitation of * * 4 per cent. in section 2835." 
It seems from this language that every type of bond mentioned in section 2835b 
was not to be counted in arriving at the 4 per cent. limitation. Among the 
types mentioned in section 28%b are those "bonds issued under authority of 
section 2835 upon the approval of the electors of the corporation." It seems, 
therefore, th~t. under the law prior to the adoption of the General Code, bonds 
issued by a vote of the people were to be excluded from enumeration in deter
mining whether a subsequent issue of bonds must be submitted to a vote of the 
people under the 4 per cent limitation of the Longworth act. 

The General Code now provides as follows: 

Section 3942 : 

"The net indebtedness incurred by a municipal corporation for 
such purposes shall never exceed four per cent of the total value of 
all the property in such corporation, as listed and assessed for taxa
tion, unless the excess of such amount is authorized by vote of the 
qualified electors of the corporation in the manner hereafter provided." 
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Section 39-!3 : 

"To ascertain the net indebtedness incurred, allowance shall be 
made only for the amount held in the sinking fund for the redemption 
of bonds then lawfully issued for such purposes, and the net indebted
ness shall be the difference between the par value of such outstanding 
and unpaid bonds and the amount held in the sinking fund for their 
redemption." 

Section 3945 : 

"Such limitations of one per cent. and four per cent. hereinbe
fore prescribed shall not affect bonds lawfully issued for such pur
poses upon the approval of the electors of the corporation." 

Section 3946 : 

"Bonds to be paid for by assessments specially levied upon abut
ting property, bonds issued for the purpose of constructing, improving 
and extending waterworks when the income from such waterworks 
is sufficient to cover the cost of all operating expenses, interest charges 
and to pass a sufficient amount to a sinking fund to retire such bonds 
when they become due, and bonds issued prior to April 29, 1902, shall 
not be considered in ascertaining such limitations." 

Section 3948: 

"Before any bonds in excess of such limitations of one per cent. 
and four per cent. are issued or tax levied, the question of issuing 
them shall be submitted to the voters of the cor.poration at a general 
or special election." 

Section 3954 : 

" * * Bonds issued in good faith for such purposes, which at 
the time of issue were within the limitations herein provided, shall be 
valid obligations of the municipal corporation which issued them. In 
ascertaining the limitations of such eight per cent. and of such four 
per cent, all such bonds shall be considered except those hereinbefore 
excluded." 

The language of section 3945 plainly construed now means simply that 
bonds lawfully issued by a vote of the people in excess of the four per cent. 
limitation, shall be valid in spite of such excess, but does not exempt such bonds 
from being counted in ascertaining whether new bonds can be . issued only by a 
vote of the people. 

The language of section 3946, in enumerating those classes of bonds which 
"shall not be considered in ascertaining such limitations," by implication provides 
that all other classes of bonds shall be considered in ascertaining such limitations. 
Since bonds issued upon the approval of the electors are not enumerated in 
section 3946, they must therefore be considered in ascertaining such limitations 
in the absence of a specific provision of the statute to the contrary. I am unable, 
however, to find any such specific provision. For this reason, ·the language of 
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section 3954: "in ascertaining the limitations of such * * four per cent., 
all such bonds shall be considered except those hereinbefore excluded," referS
to bonds excluded by section 3946 but cannot apply to bonds issued upon the 
approval of the electors, for the reason that neither section 3946 nor any other 
provision of the statutes now specifically excludes bonds issued upon the approval 
of the electors. 

I am, therefore, of the opinion that a change in this law has been made by 
the adoption of the General Code and that, under the law as it now exists, bondS
which have been issued upon the approval of the electors of the corporation by 
a vote of the people, are to be counted and included in determining whether the 
four per cent. limitation has been reached and in determining whether or not a 
subsequent issue of bonds must be submitted to a vote of the people. 

Yours very truly, 
u. G. DENMAN, 

Attorney Gmeral. 

DEPUTY SUPERVISORS OF ELECTIONS. 

Expenses, livery hire 110tifying judges and clerks. 

January 21st, 1910. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GE~TLDtEN :-Your c~mmunication is received, in which you submit the 
following question with a request for an opinion thereon: 

A board of deputy state supervisors of elections authorizes pay
ments out of the county treasury to each member of said board, of 
the sum of thirty dollars designated as expenses. Upon inquiry it is 
stated that such payments were for the expense of the deputy super
visors in personally notifying the judges and clerks of the various 
precincts in the county of their appointment, said expense being fo.r 
liYery hire incurred. 

Query: Are these items legal expenditures from the county 
treasury, and if not, may they be reco\·ered from the parties re
ceiving them? 

In reply I beg to say, section 2966-6 of the Revised Statutes authorizes the 
board of deputy state supervisors of each county to appoint the judges and clerks. 
of election for the various precincts in the county. The paragraph in said section. 
granting this authority is as follows: 

"At least ten days before any general election the deputy super
visors of each county shall appoint, in all precincts in which the 
voters are not registered, four judges and two clerks of election, resi
dents of the precinct, who shall constitute the election officers of 
such precinct." 

Under this provision of the section the deputy supervisors have the authority 
to appoint the judges and clerks, but I find no provision in this or any other sec
tion of the statutes where it is required of such deputy supervisors to give notice 
of appointment to the appointees. I assume, however, that the legislature in pass-
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·ing this provision contemplated that the duty would rest upon the deputy super
visors of elections to notify all the persons whom they had appointed of their ap
pointment. Certainly such information would haYe to be ~rought to the knowledge 
-of the appointees in some way. Therefore, in the absence of any statutory direc
tion as to the manner of notice, I am of the opinion that the same will be go\·
erned by custom, and the general custom is, I am informed, to deli,·er to eath 
.appointee, through the mails, a certificate of his appointment. 

It is my opinion that, in the instance cited in your inquiry, the board of 
deputy state supervisors were without authority· to incur the expense of livery hire 
in notifying the judges and clerks appointed by them in person, and I am further 
of the opinion that the money so drawn by the members of said board of deputy 
supervisors to reimburse themselves for such expense may be recovered back for 
the use of the county in a suit at law. 

Very truly yours, 
U. G. DENMAX, 

Attorney General. 

MUNICIPAL CODE-COUXCIL OF VILLAGE-WHAT CO~STITUTES 
QUORUM. SEC. 119. 

January 27th, 1910. 

Bureau of Inspection and Supervision of Public Offices, Dcpartmell/ of Auditor 
of Stale, C o/umbus, Ohio. 

GENTLDIEN:- Your communication is received in which you state that of 
the six members elected to the village council but three met for organization in 
January next after their election. You also state that the three members qual
ified as councilmen, organized and proceeded to levy special assessments against 
abutting property owners. You inquire if these proceedings are legal. 

Section 196 of the Municipal Code pro,· ides that councils of villages shall 
be governed by the provisions, so far as applicable, of sections 119, 120, 121, 122, 
124 and 125. 

Section 122 provides that no ordinance shall be passed by council without 
that concurrence of a majority of all members elected thereto. 

Section 119 provides that a majority of all the members elected shall be a 
quorum to do business, and a less number may adjourn from day to day and 
-compel attendance of absent members, etc. 

The question now is, do the three of the six members elected to the village 
·council under section 19:3 of the Municipal Code, when qualified, constitute a 
majority of all the members elected to council so that they may. proceed to organ
ize and transact business of a general and permanent nature. 

Three is not a majority of six and therefore no quorum was present to do 
business at this meeting. (State v. Orr, 61 0. S. 386, Commissioners v. Cam
bridge, 7 C. C. 72). If the three members who failed to qualify succeeded out
going members, the old members who would. continue to serve until their suc
-cessors qualified; but this fact would not make a quorum present to do business. 

From these considerations I reach the conclusion that these three members 
of council, when qualified, were without authority to organize or transact busi
ness, and that they should have adjourned to await attendance of out-going mem
bers, if any, the qualification of the newly elected members or the filling of the 
-vacancies existing as provided by section 120 of the Municipal Code. 

Yours verv truly, 
u. G. DENMAN, 

Attorney Gmeral. 
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DEPCTY SCPERVISOI<S OF ELECTIOXS. 

C omprusatimz, hzcrcase dui• tv iii crease i;z prccillcfs, 'IA•Izcn tv bcgilz. 

January 21st, 1!1111. 

Hureau of flzspcctio;z and Super~·isioll of Public Offices, Depari/IZCIZI of .·luditor 
of Stale, [' olumbus, Ohio. 

GEXTLDIEX:- Your communication is received in which you submit the! 
following iuquiry : 

The compensation of deputy super\"isors of elections is fixed by. 
section 2%G-4, Revised Statutes. If the number of precincts in a 
county is increased at the annual election, 1!!0!1, may the deputy super
visors draw from the county treasury the increased compensation 
occasioned thereby immediately after the X ovember election, 1909, 
or should such increased compensation begin with the next official 
year which hegins August 1, 1910? 

In reply I beg to say the provision in section 296G-4 which fixes the com
pensation of deputy state supervisors is as follows: 

''Each deputy. state supervisor shall receive for his services the 
sum of three dollars for each election precinct in his respective 
county, and the clerk shall receive for l1is services the sum of four 
dollars for each election precinct in his respecti ,,e county; and the 
compensation so allowed such officers, during any year, slzal/ be de
tcrlllilzed by tlzc IWIIlbcr of precincts ill suclz cowzty at the N oz•embcr 
clectioll of the llext prcccdillg year." 

The ahove quoted portion of section 2fllju--1 clearly prO\·ides that the com
pensation ·'during any year" shall he determined by the number of precincts in 
such county at the Xovemher election of the next preceding year. It follows, 
therefore, that if the number of precincts is increased at the Xovember election 
]f!Ofl. ~uch increased number of pre<in<ts shall not he regarded in fixing the com
pensation of the deputy supen-isors for the official year 1909, hut the whole 
mtmher of precincts, including the increase at the Xovemher election, l!lll!l, shall 
be the basis for the compensation of deputy supervisors for the next succeeding 
official year, to-wit, WIO. 

Very truly yours, 
U. G. DEX~I.\X, 

A ttonzey General. 

PCilLJC.\ TIOX- \\'EEKLY XE\\'SPAPER. 

January 17th, 1!}111. 

Bureau of l1zspcction and Super~·ision of Public Offices, Departmellt of "ludit01 
nf State, 1...~olu111bus, 0/zio . 

. GEXTtDtEX:- T beg to acknowledge receipt of your letter of January [.-, 
suhmitting ior my opinion thereon the following questions: 

".\ statute requires a notice to he published in two weekly 
m·wspapers of different politics. printed in the county, if there are 
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two papers thus published; if not, then publication in only one is 
required. 

"Will publication in two semi-weekly papers of opposite politics 
comply with said statute: (1) ·when there is one weekly paper 
published in said county; . (2) when there are two or more weekly 
newspqpers. published in said county? 

"vVill publication in a daily newspaper on the same day of two 
successive weeks comply with said statute?" 

If the statute expressly requires publication in a weekly newspaper the 
publication must be so made, if there is such newspaper in the county. Au
thorities on this point are decidedly meagre. However, it is a well-known fact 
that weekly newspap~rs reach an entirely different class of subscribers from 
that reached by daily newspapers. At the time the statute was enacted the genera! 
assembly evidently intended that the notice in question should circulate among the 
members of that class. Accordingly, publication once in a week in some other 
kind of a newspaper would be insufficient. 

See Bank vs. Jacobson, 66 N. W. 453. 
By applying the foregoing principles all of the specific questions submitted 

by you may be answered. 
Very truly yours, 

U. G. DENMAN, 
Attorney General. 

SUPPLEMENT TO OPINION OF ---

April 4th, 1910. 

Bureau of Inspection and Supervision of Public 0 ffices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN:- I beg to acknowledge receipt of your letter of February 17th 
in which you submit certain additional information relating to the employment 
<>f an attorney at law to represent the county treasurer in certain cases for the 
collection of omitted taxes. Certain questions arising under the same facts were 
-considered and answered in an opinion of this department addressed to you 
under date of December 1st, 1909. In that opinion it was held that if the em
ployment of the attorney was made illegally, nevertheless, the money expended 
under such an illegal contract would not be subject to recovery under section 1277. 
R. S.,- the only section under which such recovery might be effected.. (Fronizer 
v. State, 77 0. S. 7). 

It. appears from the additional information furnished by you that the em
ployment was undoubtedly made without any authority of law. This being th•? 
-case the principles set forth in the former opinion are applicable to the facts as 
now presented. As a corollary to the principal question submitted with respect 
to this employment you ask my opinion as to whether, under the resolution of 
the county commissioners, the employment should have been made by the treasurer, 
<>r whether the person named in the resolution could consider the same as suf
ficient authority for entering upon his employment. 

The resolution recites that: 

"Charles E. Roth, the treasurer of Hamilton County, Ohio, be 
and he hereby is, authorized to employ Alfred B. Bendict to repre-
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sent and act for him, the said treasurer, as attorney and counsellor at 
Jaw in the following cases pending in the courts of this state, involv
ing the collection of taxes * * * Said attorney * * * shall 
prosecute said cases to final judgment in each case, or until adjusted 
or compromised. Said attorney's compensation is hereby fixed at, and 
shall be a sum equal to four percentum of the amount of taxes actually 
recovered and paid into the treasury, whether upon judgment or ad
justment or compromise, a!ld said compensation shall be payable im
mediately upon the payment of said taxes into the treasury in any of 
said cases". 
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Upon consideration of' all of the foregoing I am satisfied that while the 
whole contract was illegal, the attorney would be justified in regarding this resolu
tion as authority to represent the treasurer. Every thing which could be done 
in order to fix the terms of his employment was accomplished by this resolution. 
The authorized "employtpent" by the treasurer would be a mere formality. Let 
it be reiterated, however, that I do not intencl to approve any of these proceedings. 
They were all illegal. 

You submit another question under the abo,·e quoted language of the reso
lution, viz., as to whether the attorney would be entitled to his percentage there
under on the amount of interest accruing on the judgment for taxes or only 
on the amount of the original judgment. 

In my opinion the amount of money actually paid into the treasury is the 
sum upon which the percentage should be based. 

You also enclose a copy of a contract entered into by the county com
missioners of Hamilton county with another person as tax inquisitor, and request 
my opinion as to whether, under such contract the inquisitor was entitled to 
his percentage upon the whole amount paid into the treasury including interest, 
or upon the amount of the original judgment without interest. The contract 
in question provides that, 

"\Vhenever any payment shall be made to the treasurer of said 
county on account of any such charges on the duplicate, said (in
quisitor) shall be entitled to receive for his services therein, one
fourth or twenty-five percentum thereof, and the county auditor shall 
thereupon draw his warrant or order in favor of said (inquisitor) 
on the county treasurer for the payment of the sum of 25% of the 
money so paid in the county treasury, but no payment shall be ordered 
by the auditor or made by the treasurer * * * under this agree
ment except as aforesaid, out of money actually paid into the county 
treasury on such omitted property". 

This contract, in my judgment, authorizes the computation of the inquisitor's 
percentage on the sum or money paid into the treasury as a result of the ser
vices of the inquisitor, whether the same be composed in part of interest or not. 

Yours very truly, 

u. G. DENMAN, 

A ttomey General. 
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MU~ICIPAL CORPORATlO~S- BONDS. 

Bo11ds maJ' 1101 be issued 1111dcr paragraph 24 qf the Longworth act, sectio11 
3939 Ge11era/ Code for the purpose of creating a general fu11d for the purchase 
or condemnatiou of laud ueccssary for street or highway purposes. 

April ldth, 1910. 

Bureau of lnspl'Ction and Supcr;:ision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLDIEX:- I beg to acknowledge receipt of your letter of April 13th, 
submitting for my opinion thereon the question presented to you by Hon. Edward 
M. Ballard, City Solicitor of Cincinnati. Mr. Ballard~s question is as follows: 

May a city issue bonds under paragraph 2.J. of the Longworth 
act, section 3939 General Code, for the purpose of creating a general 
·fund out of which to purchase or condemn land necessary for street 
or highway purposes, without designating in the ordinance the par
ticular land necessary to he purchased or condemned? 

Mr. Ballard states that he has been unable to find any case directly in point 
on this question, and I may say that I have been unable to find any such case. 
It is clear that the case of Heffner v. Toledo, 75 0. S. 413, which decides that 
a city may not issue bonds to provide a fund from which to pay its part of cost 
of improvements that may be made from time to time is not authority for either 
an affirmati,·e or a negati,·e answer to the question you now submit. lt seems 
to me, however, that section :1!1:~9 of itself affords an excellent reason for holding 
that bonds may not be issued in the manner described. Said paragraph 24 of 
that section provides that : 

"vVhen it deems it necessary, the council of a municipal corpora
tion * * by resolution or ordinance, may issue and sell bonds * '~ 

for purchasing or condemning any land necessary for street or high
way purposes * *"'. 

The power thus created is on~ which involves the expenditure of money to 
be raised by general taxation- the pledging of the credit of the municipality. 
The Ia w creating it must be strictly construed. In order that the power may 
exist in a given case there must be a present uecessit.v for the acquisition of land 
for highway purposes. If this necessity exists the location of the land would 
be known and it could be described in the ordinance or resolution. On the other 
hand an attempted issue of bonds for such a purpose as that described by you 
would not be based upon any present necessity, but simply upon speculative pos
sibility of future necessity. 

On this ground alone T am inclined to the opinio11 that bonds may not be 
issued under favor of the Longworth act for the purpose of creating a fund to 
pay for lands to be purchased or appropriated for highway purposes in the future. 
However, there are other reasons supporting the same conclusion. In case the 
issue would ha,·e to be submitted to a vote of the people by reason of its causing 
the bonded indebtedness to exceed the limitations of the Longworth act, then 
it seems to me that the spirit of that act would require that the electors should 
be apprised of the exact location of the land to be purchased. There is no dis
tinction in the law between the degree of exactness required in proceeding where 
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it is not necessary to submit a proposed isoue to the people and that required in 
case of such submission . 

. \gain, section :{!II~ of the General Code referrecl to by :I.Ir. Ballard re
CJUires that, 

··Bonds issued under authority of this chapter ohall express on 
their face the purpose for which they were issued". 

\\'hile not of itself conclusi\·e of the question under consideration, this sec· 
tion in connection with the 2-lth paragraph of the Longworth act serves to strengthen 
the construction of the latter law as above outlined. In other words, unless the 
Longworth act clearly permits the issue of bonds for the creation of a general 
fund this section :~!llil serves to emphasize the implied requirement of the other 
law, that the specific purpose shall be exactly described in all the proceedings by 
which bonds are issued. 

I therefore condude that an issue of bonds for the purpose above described 
may not be made under favor of the Longworth act. 

I return herewith Mr. Ballard's letter to your department. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

PROSECVTI.:\G ATTOR.:\EY- EXPE.:\SES. COSTS IX FELONY CASES 
- GRA.:\D JURY TRAXSCRIPTS. 

H/frat expenses may be allowed 011 voucher of prosecuti11g attorney 1111der sec
tion 12!JR, R. S., Ge11era/ Code, section 3004. 

F.ec of official court stenographer far making transcripts of grand jury pro· 
ceedings at request of prosecuting attorney may be taxed as costs in penite11tiary 
cases. 

March 4th, 1910. 

Bureau of Juspcction and Superz•isio11 of Public 0 jjiccs, Depart mel!/ of Auditor 
of State, Columbus, Ohio. 

GEXTLDIEX:- Referring to your letter of January 20th, receipt whereof is 
hereby acknowledged, in which you refer to a large number of expenditures 
which have been made, ostensibly under section 1298, Revised Statutes, and 
allowed upon the voucher of the prosecuting attorney as "reasonable and neces
sary expenses incurred in the performance of his official duties, or in further
ance of justice" by the prosecuting attorney, you request me to indicate the 
kinds of expenses which may be allowed under favor of this section. 

You also requl·st my opinion as to whether the fees of the official stenog
rapher for making transcripts of testimony before the grand jury in its investi
gation of a felony charge may, upon the ultimate conviction of the defendant, 
he included in the cost bill when paid by the state. 

Answering your tirst question, I beg to direct attention to the opinion of 
my predecessor to your department rendered August g, 1906, Annual Report of 
the Attorney General, page 26-1~ In that opinion it was held that the primary 
meaning of the ahove quoted provision of section 12!JR is limited to personal ex
penses of the prosecuting attorney. By implication the statute was held applicable 
to the expenses of a secret service officer regularly employed under section 470-1, 

27 A. G. 
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Redsed Statutes, to aid the prosecuting attorney in the collection and discovery 
of eYidence to be used in the trial of criminal cases. 

As to what constitutes personal expenses of a prosecuting attorney some 
latitude must undoubtedly be given to the discretion of the prosecutor and the 
commiSSIOners. The phrase "in furtherance of justice"' has a somewhat indefinite 
meaning. However, it is not every expenditure that may be authorized under 
this language. In the first place, expenditures authorized and directed to be 
made under other sections of the statutes may clearly not be made under favor 
of this section. In the second place, expenditures in matters in which there is 
not a criminal prosecution, or, at least, a complaint pending on which the defend
ant has been arrested should not be authorized, as the prosecuting attorney in 
his official capacity has no authority to institute such proceedings. Legitimate 
expenses incurred by the prosecutor in procuring testimony aside from the fees 
lawfully paid to witnesses, and the expenses of the secret service officer, may, 
in my opinion, be paid under this section. These expenses would seem to be "in 
furtherance of justice" and if the prosecuting attorney bears them in the first 
instance he may be recompensed. I trust that the foregoing principle will" enable 
you to answer the specific questions submitted. 

Your second question involves consideration of section 474-5 et seq., Revised 
Statutes, being the act providing for the appointment of an official court stenog
rapher. Section 2 of that act provides that, 

"Upon the trial of a case * * * if either party to the suit, 
or his attorney, requests services of such stenographer, the trial judge 
shall grant same." 

Section 3, being section 474-7, Revised Statutes, provides that, 

"In every case reported, as hereinbefore provided, there shall 
be taxed for each day's service * * * a fee of four dollars, to 
be collected as other costs in the case * * *" 

Section 5 of the act provides that, 

"\Vhen shorthand notes have been taken in any case as herein 
provided, if * * * either party to the suit, or his attorney, re
quest transcripts of all or any portion of said notes * * * the 
official stenographer * * * shall cause a full and accurate tran
-script to be made * * * 

"The compensation of such stenographers for making such tran
scripts shall be not more than eight cents per folio of one hundred 
words, to be fixed by the common pleas judge, * * * all tran
scripts made in criminal cases, either by request of the prosecuting 
attorney or the defendant * * * shall be paid for out of the 
county treasury, and when so paid shall be taxed and collected as 
other costs in the case. * * * 

"The costs of all such transcripts so made in criminal cases 
when ordered by the prosecuting attorney * * * shall be taxed 
as costs in the case, and collected as other costs * * * When 
the testimony of witnesses is taken before the grand jury in any 
county by such stenographers in pursuance of section 7195 of the 
Rc~1ised Statutes thev shall receive the same compensation per 
folio for such transcript as may be ordered by the prosecuting 
attorney and be paid therefor in the ma1111er herein provided." 
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Section 7195 Revised Statutes provides in part that, 

"The official court stenographer of the county ~hall, at the re
quest of the prosecuting attorney, take shorthand notes of the tes
timony (before the grand jury) and furnish a transcript of the 
same to the prosecuting attorney * •:• •:··· 
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\\'hile the earlier provisions of the statutes abo\·e quoted limit the taxation 
of stenographers' fees as costs to services in connection with cases, which would 
not include grand jury proceedings, yet the last provision of section 5 of the 
Stenographers' Act, is clearly effective to permit the payment of the expense of 
making transcripts of grand jury testimony out of the county treasury. While 
there may be some doubt as to whether the fees in such cases should be taxed 
as costs, yet it is my judgment that the same may be done, and that the state, 
in a proper case, is liable therefor. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

MUNICIPAL CORPORATIONS- CO~STRUCTIO:-J CO~TRACT, ALTER
AT£0NS IN BY BOARD OF PUBLIC SERVICE-SAME-DEPOSIT 
OF MONEYS. 

Stipulation for liquidated damages for failure to complete waterworks con
struction contract b~· certain date is enforcible by the numicipality and subject 
to alteration. by a,r;reement under section 143 Mlmicif'al Code, section 433! General 
Code. 

Said section must be complied with in making any alteratio_n regardless of 
the terms o.f the contract; change of plans necessitating different quantities of 
materials from those originally specified is an alteration within the meaning of 
said section, regardless of rovisions of contract. 

Consulting engi11eer 11eed not be employed under section 143 Municipal Code, 
sections 4328 and 4329 General Code; such employ111ent govemed by section 145 
llfunicipal Code (since amended); such employment, however made, subject to 
rescission a11d terminable at will of board of public service, for satisfactory cattse. 

Board of public sen•ice had discretie>nary power to divide certain portions 
of work included i11 co11struction of municipal waterworks among bidders. Notice 
Jo bidders may be looked to to determine whether such bids are on separate 
branches of work as well as upon aggregate. 

Bor1rd of public service might purchase fuel for waterworks plant in small 
quantities without comp~Jtitive bidding. 

When amolmt of money in ha11ds of city treasurer exceeds amount which 
city depository, duly designated, is qualified to receive, treasurer may lawfttlly 
deposit the excess in any bank in the co1111ty, wzder sectio11 135 111unicipal Code, 
section 4294 General Code; bank may not derh•e interest or profit from said 
funds, or commingle the same with its general funds; "finance committee" of 
comtcil has no authority respecting such deposits. 

Board of public service might not purchase 011 extension to waterworks 
system constructed by pri-/;ate enterprise, for sum e.rceeding five hzmdred dollars 
•without authority of council. 

Personal liability of members of board of public serz·ice who sanction illegal 
payme11ts to co'lltractors discussed. 
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Various questio11s ansmg upo11 the special examination conducted by Bureau 
of Iuspectioll a11d Super<·ision of Public Offices into construction of mtmicipcLl 
waterworks pla11t at Xewark, Ohio. 

February 24th, 1910. 

Bureau of 111spection and Super~·ision of Public Offices, Departme11t of Auditor 
of Stair, Columbus, Ohio. 

DE.\R SIR:- Pursuant to your request I have given consideration to various 
questions submitted by your examiner in regard to the construction of a municipal 
water works plant at X ewark, Ohio. For convenience I shall state the questions 
,;eparately. 

1. l s a pro\'IS!On in a contract for the construction of a muni
cipal water works plant whereby the contractor agrees to pay to the 
city a certain stipulated sum for each and every day required by him 
to complete the work beyond the time stipulated in the contract, en
forcible by the city, it being expressly recited that time is of the 
essence of the contract? 

i'\o statute expressly directs the inclusion in municipal contracts of any such 
clause. Howe\·er, it is, in my judgment, competent for the corporation to enter 
into such a contract. Section l-!:1 M. C. does, it is true, provide that, 

''where a bo11Us is offered for completion of the contract prior to a 
specified time, the department may exact a pro-rated penalty in like 
sum for every day of delay beyond a specified elate." 

However, this clause does not, in my judgment, by inference or otherwise 
prohibit the department of public service from inserting in the contract a pro
vision of this sort where there is no co-ordinate provision for a bonus. 

It will be noted that the statute uses the word "penalty." In this connection 
it may be remarked that if the contract in question provides for a penalty, such 
.1 penalty is not enforcible as such. The question for determination in the con
struction of such contracts is as to whether such provisions constitute penalties 
or liquidated damages. 

In view of the fact that the contract submitted to me recites not only that 
time is of the essence, hut also that the amount per day is agreed upon as 
liquidated damages for such delay, T am of the opinion that this provision should 
be regarded as one for liquidated damages in spite of the rule which favors the 
opposite construction. 

See Page on Contracts, Chapter 5.), and especially Section 1183, 
and cases cited. 

Inasmuch as the code does not prohibit such a contract being made, and at 
the most prescribes the terms upon which a Pe11alty as distinguished from liquidated 
damages may be provided for by the directors of public service, I am of the 
opinion that this cla~tse of the contract could lawfully be entered into by the di
rectors of public service, and that the same is enforcible. 

~- Is a stipulation such as that described in the first question sub
ject to alteration by agreement under section 143 M. C.? The per
tinent provision of section 143 is as follows: 

"\Vhenever it becomes necessary in the opinion of the directors 
of the appropriate department m cities, or of the council in vii-
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)ages, in the prosecution of any \\·ork or improvement under 
contract to make alterations or modifications in such contract 

such alterations or modifications shall only be made by such 
directors in cities or council in villages, by resolution, but such 
resolution shall be of no effect until the price to be paid for 
the work and material, or both, under the altered or modified 
contract, has been agreed upon in writing and signed by the con
tractor, and the' mayor in villages, and the directors of the ap
propriate department in cities, on behalf of the corporation ; and 
no contractor shall be allowed to recover anything for work or 
material, caused by any alteration or modification, unless such 
contract is made as aforesaid; nor shall he, in any case, be al
lowed, or reco\·er for such work and material, or either, more 
than the agreed price." 
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have examined the decisions relating to the power of municipal authorities 
to make alterations and modifications in contracts, and I find the courts have 
laid down the very reasonable rule that a municipal contract after being entered 
into by both parties may lawfully be modified and altered if such modifications 
and alterations do not change an essential element of the contract, that is, make 
an entirely new contract bttween the parties. 

Mc:\1aken vs. Cincinnati, 7 ~- P. :203; 
Ampt vs. Cincinnati, 6 ~- P. :20~, GO 0. S. 621. 

I am of the opinion that a stipulation of the kind in question is one which 
may lawfully be changed hy alteration or modification. It is clear to me, how
ever, that the above quoted pro\·ision of section 143 M. C. prescribes the only 
method which may lawfully be followed hy the municipal authorities in making 
such alterations and modifications. 1 n other words, in order that a purported 
alteration or modification may bind the municipality, the directors of public 
service must enter into an agreement in writing signed by themselves and by the 
contractor setting forth the altered terms and reciting_ the price to be paid for 
the work and material under such altered contract. 

I am, therefore, of the opinion that a stipulation of the kind mentioned by 
you, in a municipal contract, may lawfully be altered or modified by proceeding 
under section 143 l\L C.; but tlzat witlzout proceedi11g 1111der section 143 M. C., 
the directors of public sen·ice may 11ot release tlze riglzts of tlze city, if a11y, u11der 
such a stipu/atioll. In other words, if the contractor has incurred liability by 
virtue of such a provision for liquidated damages, it would be unlawful for the 
directors of public sen·ice to apprO\·e the payment of the contractor in full without 
deduction. 

3. .\ clause in a municipal contract is as follows: 

"Should the city, at any time during the progress of said 
work request any alteration, deviation, addition or omission 
from this contract, it shall he at liberty to do so, and the same 
shall in no way affect or make \·oid the contract or bond given 
to secure its performance, but the value thereof shall be added 
to or deducted from, the contract price, as the case may he, 
by a fair and reasonable valuation to be ascertained by the 
engineer whose decision shall be final and conclusive on both 
parties." 

Does this saving "to the city," of the right to make alterations, 
etc., obviate the necessity of the board of public service complying 
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with the aboYe quoted provisions of section 1-B ::\I. C. relative to 
the alteration and modification of contracts, or, in short, is there any 
manner in which a contract may be altered after having been entered 
into regardless of its p~ovisions without complying with said section 
143M. C. 

As above indicated, I am of the opinion that the board of public service can 
alter contracts only as provided in section 143, above quoted. It is not com
petent for the board to enter into any agreement enlarging or restricting its own 
powers in the premises. .In other words, section 143 is virtually a part of every 
municipal contract, and when it conflicts even remotely with any portion of 
any such contract drawn by the parties themselves, it must over-ride such other 
portion. The clause above quoted does not conflict with section 143, it simply 
provides a convenient method of bringing the directors (who, of course, constitute 
the "city"), and the contractors together upon such a modified contract as that 
described in section 143. The clause is binding upon both parties, but does not 
excuse non-compliance with the statute. 

4. The specifications of a municipal contract relating to the 
construction of a water works system provide in part that, 

"All parts after having been freed from sand and thor
oughly cleaned shall be tested for thickness by calipers. )J o pipe 
or casting will be accepted when the thickness of metal shall be 
found to be more than 1! inches less than that called for by 
the plans. 

The weight of straight bell and spigot pipes in the dis
tribution system and all other places where fire pressure is to 
be maintained shall be approximately: 

24-inch pipe 
16-inch pipe 
12-inch pipe 
10-inch pipe 
8-inch pipe 
6-inch pipe 

\Vt. per ft. 
279.2 
143.8 
91.7 
70.8 
52.1 
3-5.8 

Lead._ 
38.0 
25.0 
18.0 
15.5 
12.5 
9.5 

The margin of four per cent., either above or below weights 
will be allowed the pipe before laying, and no pipe will be ac
cepted that weighs less than ninety-seven per cent. of the 
standard required. The aggregate weight of pipe shall not be 
in excess of the weight calculated upon the weights noted 
above, and actual length of pipe delivered. 

The actual length of pipe shall be construed as the lay or 
run, exclusive of bells. 

In estimating the lay or run of the pipe, no allowance will 
be made for the length or depth of the bells, and in computing 
the weight of the pipe, the weight specified above for the run 
will be multiplied by the net length or weight of pipe." 

"For what purpose is the weight of the pipe to be computed as 
described in the last paragraph above quoted, and what effect, if any, 
does such computation have upon determining the tonnage of pipe for 
purposes of payment, when bids are for furnishing pipe, so much 
per ton." 
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This qu~stion calls for a practical cpnstruction of the ~ntirc clause a!Jon: 
quoted. 

\\"ithout entering into a lengthy discussion permit me to state that, in my 
opinion, the margin of four per cent. referred to in the third paragraph relates 
to the acceptance or rejection of the indi\·idual pieces of pipe, that is to say, if 
a given length of pipe weighs in the aggregate four per cent. either above or 
below the weights set forth in the preceding paragraph, the same should not be 
accepted by the city. 

All that follows this pro\·ision regarding the margin of four per cent., etc., 
relates not to the weight of the individual pieces, but to the aggregate weight of 
the pipe furnished. For the purpose of preventing the contractor from so con
structing his individual pieces of pipe as to cause an undue amount of weight 
to be lodged in the bells where the same is immaterial as affecting the quality 
of the pipe, it is provided that the aggregate weight of pipe as actually deliverer! 
shall not exceed a certain artificial or theoretical weight to be computed in the 
manner described. This theoretical weight is determined by ascertaining the 
actual length of the pipe as it will appear when laid in the trenches; that is, by 
subtracting the aggregate length of the bells from the aggregate length of the 
pieces of pipe. This actual length, or "lay, or run," is to be multiplied by the 
approximate weight fixed by the table in paragrapl1 two. The product is the 
theoretical weight above referred to. If this theoretical weight exceeds the ag
gregate weight of pipe actually delivered, or if the two weights are equal, then 
the contractor may be paid for the actual tonnage delivered; if, however, tlze 
actual I01111age delh•ered exceeds the theoretical weight as co~~tputed, the11 t/ze 
director is entitled to 1'ecch•c pay for the theoretical weight 011ly. It will thu·< 
be seen that the computed weight fixes the tonnage of pipe for payment only when 
such computed weight is less than the aggregate weight delivered. 

5. The directors of public service desire to engage the services 
of a consulting engineer for the purpose of supen·ising the con
struction of a municipal water works plant. It is supposed that the 
compensation of such consulting engineer will exceed five hundrecl 
dollars. Should council authorize such employment and should the 
directors advertise for bids, and let the contract under Section 143 
~f. C., or is this an employment in the departme11t of public service, 
arid therefore, not subject to the provisions of said section? In either 
event, is the contract for the employment of such a consulting en
gineer terminable at will. and if not, may it lawfully be rescinded? 

Section 1·!:1, ~funicipal Code, providt>s 111 part as follows: 

"The directors of public sen·ice may make any contract or pur
chase supplies or material or provide labor for any work under the 
supervision of that department not involving more than five hun
dred dollars (S-500). \\'hen any expenditure within said department, 
other than the compensation of persons employed therein, exceeds 
five hundred dollars, such expenditure shall first be authorized and 
directed by ordinance of council and when so authorized and directed, 
the directors of public service shall make a written contract with the 
lowest and best bidder after advertisement for not less than two nor 
more than four consecutive weeks in a newspaper of general circula
tion within the city. The hids shall be opened at 12 o'clock noon, on 
the last clay for filing the same hy the clerk of such department of 
public service and publicly read hy him. Each bid shall contain the 
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full name of every person or company interested in the same, and shall 
be accompanied by a sufficient bond or certified check on some solvent 
bank, that if the bid is accepted a contract will be entered into and 
the performance of it properly secured. If the work bid for em
braces both labor and material they shall be separately stated with the 
price thereof. The board may reject any and all bids. The contract 
shall be between the corporation and the bidder, and the corporation 
shall pay the contract price in cash." 

Section 145, Municipal Code, before its amendment by the Paine Law, 99 
0. L. 562, provided as follows: 

''The directors of public service may employ such superintend
ents, inspectors, engineers, harbor masters, clerks, laborers, and other 
persons, as may be necessary for the execution of the powers and 
duties of this department, and may establish such subdepartments 
for the administration of affairs under said directors as may be 
deemed proper. The compensation and bonds of all persons appointed 
or employed by the department of public sen·ice shall be fixed by 
said directors, and no person shall be removed except for cause 
satisfactory to said directors, or a majority of them." 

I assume that your question relates to the powers and duties of the 
directors of public service as the same were prescribed by law prior to the 
adoption of the Paine Law. 

On consideration of the two sections above quoted I have reached the con
clusion that contracts of this nature must necessarily fall within one of the two 
classes indicated thereby. It will be noted that section 14:1 excepts the com
pensation of persons employed i11 the departme11t of public service. In my 
opinion this exception relates to all employments made under favor of section 
140 ahO\·e quoted. That section authorizes the directors of public service to 
employ such engineers and other persons as may be necessary for the execution 
of the powers and duties of the department, and to fix the compensation of 
such persons. This section does not expressly, or by implication limit the power 
of the directors of public sen·ice in making employments to the filling of fixed 
positions; temporary employments are quite as clearly within the scope of this 
section as such permanent appointments. The mere fact that section 143 exempts 
the ''compensation of persons employed therein" which might in one view of 
the case be held to refer only to permanent employes, does not change the 
view above expressed. The two sections must be read together. I, therefore, 
conclude that the board of public service was not required by the old municipal 
code to advertise for bids in employing a consulting engineer. 

From this it follows that an employment of such a consulting engineer, 
however made, is subject to termination by rescission o( the contract of employ
ment. It is also terminable at the will of the directors upon cause satisfactory 
to them. The compensation of such consulting engineer, which could be fixed 
in the first instance by the directors, could be changed by them at will, there 
being no provision of the old code vrohibiting this action. Therefore, if a board 
of public service employed a consulting engineer upon competitive bids, and there
after by mutual consent such contract of employment was rescinded anrl a new 
one entered into without advertisement and competitive bidding, such a trans
action would not violate the law relating to the powers of the directors of public 
service. 
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"G. :\lay the hoard of pu!Jlic sen·ice in letting a contract for 
the construction of a water works systen reasonably divide among 
the bidders certain portions of the \\·ork, or must th~y award the 
contract to the party bidding the lowest on the aggregate of the 
items specified in the bid? Is the answer to this question dependent 
in any way upon the form of the notice to bidders?''· 

Section 14:!, :'lfunicipal Code, provides in part that, 

"The provisions of section 794 of the Re,·ised statutes of Ohio 
so far as the same may apply. shall remain 111 full force and effect," 

Section 7fl4, Revised Statutes, provides that, 

"when any * * * board of directors of * * * any city 
* * * of the state * * * or other municipal authority, who 
are now or at any time shall be authorized to contract or engage 
for the erection * * * of any * * * public building or im
provement, and who are now or hereafter may be required by law 
to advertise for and receive proposals for the furnishing of mate
rials and doing the work necessary for the erection of the same, 
such officer, board or other authority shall require separate and dis
tinct proposals to be made for furnishing the materials or doing 
the work, or both, in their discretion, for each separate and dis
tinct trade or kind of mechanical labor, employment or business 
necessary to be used in making such public improvement; and in 
no case where more than one such trade or kind of mechanical 
labor, employment or business is required to furnish the mate
rials for, and do any such work, shall any contract for the whole 
of the job, or any greater portion thereof, than is embraced in one 
trade or kind of mechanical labor, employment or business, he awarded 
by any such officer, board, or authority, unless the separate bids do 
not' cover all the work and materials required, or the bids for the 
whole, or for two or more kinds of \\·ork or materials are lower than 
the separate bids in the aggregate; and in all cases the contracts for 
the doing of the work belonging to each separate trade, or kind of 
mechanical labor, employment or business, or the furnishing of the 
materials for the same, or both, at the discretion of said officer or 
board, or other authority, shall be awarded to the lowest and best 
separate bidder therefor, and a contract for the same shall in all 
cases be made directly with him or them by said officer, board, or 
other authority, in the same manner and upon the same terms, con
ditions and limitations as to gi,·ing bonds •:• •) '-' as arc now pre
scribed by law, unless the same is let as a whole or to bidders for 
more than one kind of work, or materials, as aforesaid; but the 
provisions of this section shall not apply to the erection of build
ings and other structures of a less cost than ten thousand dollars." 
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Under this section it has been held that where all bidders furnish bids 
covering every item in detail, the public authorities have the discretionary power 
to award separate contracts to those bidding lowest on the separate items, and 
may not be compelled to award the contract as a whole to a bidder whose ag
gregate bid is lowest. 

State ex rei vs. Commissioners, 36 Bulletin, 176. 
State ex rei vs. Hanna, 13 Decision 321. 
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The rule laid down by this case sufficiently answers the first branch of 
your question. In my judgment, the notice to bidders may be of service in de
termining whether the bids made in compliance therewith are bids on the entire 
work or on the separate branches thereof. See, 

State ex rei. vs. Hanna, supra, page 325. 

However, it is clear to me that where nothing is said in the notice as to 
whether bids on the separate branches are invited, and the bids themselves are 
capable of either construction, they will be judicially construed as being bids 
on the separate branches of the work. In the case submitted to me, I am satis
fied that such a construction should be given to the bids in view of the fact 
that the notice specifically reserves to the board the right "to accept any portion" 
of any bid, and that in such case there can be no doubt but that the board 
had the right reasonably to divide among the bidders the separate portions of 
the work. It is to be kept in mind, however, that they could not be compelled 
to do this, and that they had discretionary power to award the contract to the 
bidder bidding the lowest on the aggregate in the item specified in the bid. 

7. In the specifications of a water works contract there are a 
number of estimates of quantities of materials and the bids are in
vited and the contract is let with reference to such estimated quan
tities. It is specifically provided that, 

"These quantities are approximate, being given only as a 
uniform basis for comparison of bids, and the city of ::--.rewark 
reserves the right to increase or diminish the amount of, or 
omit entirely, any class or portion of the work as may be 
deemed necessary." 

Has the board of public service the right either to increase or 
decrease the quantities specified in the estimate of the engineer with
out entering into an altered contract as provided by section 143 :\fu
nicipal Code. 

Permit me to suggest an amendment to the form of this question. It seems 
to me that the quantities are not to be regarded independently of the rest of 
the contract. On examination of the whole contract it appears that the agree-

- ment is, in effect, to construct a water works plant and distribution system com
plete, not to furnish so much pipe and to do so much excavating, etc. These 
estimates or approximate quantities are based upon the plans prepared by the 
engineer, which, in turn, were offered for inspection of bidders in the same man
ner as the estimates were offered. Accordingly, the plans thus prepared consti
tute an element of the contract, and, in my judgment, this is the controlling ele
ment. The above quoted clause, therefore, should be construed as a reservation 
to the city of the right to alter the plans. If the construction of the work in 
strict accordance with the plans and specifications will not require the exact 
quantity of material estimated by the engineer, such a deviation would not re
quire any action of the city whate\·er, but the quantities actually furnished 
should be paid for according to the rate specified in the bid. If, however, the 
plans are changed, this in my judgment. is such an alteration of the contract 
as must be made under section 143 M. C., and the board of public service had 
no right so to change the plans whether or not a change in quantities of materials 
fttrnished was necessitated by such change of plans, without complying with 
section 143 M. C. 
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R. A contractor bids a lump sum for "carpenter work anrl 
hardware in pumping station". Has the board of public service the 
right to increase the quantity under this lump sum bid and hold 
the contractor to the price bid? This question arises under the clauses 
quoted in questions three and seven. 
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This question is in part answered in my discussion of your seventh ques
tion. There could be no increase in quantity in such a case as this without a 
change of plans, and this change of plans could only be affected under section 
143. If section 143 has been complied with and the contractor has not seen fit 
to stipulate that another price should be paid, and to make such stipulation a 
part of the modification, then the board not only may but must hold the con
tractor to the price paid. It would be proper, howe\·er, for the contractor and 
the board to agree upon a different price in the course of their compliance with 
section 143 M. C., and this is what the statute contemplates .. 

!l. Has the board of public service the right to pay for extras 
resulting from changes in the plans and specifications in the absence 
of altered contracts under section 143 :\L C., and what is the effect 
of such payments, if made? 

As above indicated, no change of plan is valid and binding upon either 
party to the contract unless the same is effected by alteration or modifica
tion undersection 113 Municipal Code. If the result of such change of plan 
entails the furnishing of more material than that required by the original plans, 
specifications and e'timates, there is nevertheless no liability created against 
the municipality for such excess, and payments made by the directors of public 
service on .account thereof are illegal. 

10. Is the board of public service required to advertise for and 
let at competitive bidding, a contract for the necessary fuel for the 
running of a water works plant? 

The statutes relating to the powers and duties of the board of ·public ser
vice did not direct the board of public service to purchase fuel or to enter· 
into similar runnmg expense contracts in any particular way. If they attempt 
to contract for all the coal to be needed during an appropriation period, they 
should determine the maximum amount to be furnished under such contract, 
and if the price thereof exceeds five hundred dollars they should proceed as. 
directed in section 140 :\funicipal Code. The board could not, however, be com
pelled to make such a contract. It has the power to purchase coal and like sup
plies in carload lots in the open market, paying for each carload as it is fur
nished. In so doing they would not be obliged to advertise for bids under 
section 14~. 

11. On December 19, 1904, water works bonds to the amount 
of $300,000 were sold and the proceeds of said bonds placed in the 
custody of the treasurer. Ostensibly an order was given by the 
Finance Committee of council to divide said money equally among 
five banks, said money being deposited upon demand certificates, this 
money remaining in said banks from December 20, 1904, to March 
3d and 5th, 1906, during which· time one of said banks was the legal 
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depository of the furids belonging to the city, a bond having been 
filed by said depository for $50,000, said depository paying interest 
on daily balances at the rate of 3.86 per cent per annum. 

(Query: \Vould the Finance Committee of council have a 
right direct to the treasurer as to the disposition of the $300,000? 

(b) Query: \Vould the treasurer have a right to distribute this 
money as stated above upon demand certificates without interest? 

(c) Query: Such money having bee placed with the general 
funds of said banks, would the city have a right to recover interest on 
the same? 

Section 130, Municipal Code, provides in part as follows: 

"The treasurer * * * may, ·by and with the consent of his 
bondsmen, deposit all funds and public moneys of which he has 
charge in such bank or banks, situated within the county, which may 
seem best for the protection of said funds, which said deposit shall 
be subject at all times to the warrants and orders of the treasurer 
required by law to be drawn a11d all profits arising from said deposit 
or deposits shall inure to the benefit of said fwzds * * *." 

'·The council shall have authority to provide by ordinance for 
the deposit of all public moneys coming iuto the ha11ds of the treas
urer, in such bank or banks, situated within the county, as may 
offer, at competitive bidding, the highest rate of interest and give 
a good and sufficient bond * * * in a sum uot less than twenty 
per cent. 111 e.rcess of the maximum amount at any time ·to be 
deposited * * *" 

So much of the foregoing section as relates to the designation of a city 
depository is designed to provide for the deposit of . all the moneys in the 
hands of the treasurer. However, it is clear to me that such depository or de
positories may not at any time receive money on deposit under the special con
tract pro\·ided for in the section in an amount so large that the amount of the 
bond shall not be twenty per cent. in excess thereof. 

\\"hen the proceed; of the sale of the bonds came into the hands of the 
treasurer, such proceedings should have been had under authority of the ordinance 
already in force as would have invited bids from all the banks in the county 
for the use of such money. It ise apparent, however, that no such bids were 
in fact im·ited. The money being then in the hands of the treasurer, and no 
lawful depository being provided for it, the treasurer could, in my judgment, 
proceed under the first paragraph above quoted and make general deposits in 
such bank or banks situated within the county as might seem best for the pro
tection of the funds, this being done at his own risk and that of his bondsmen. 
In my judgment, the action described by you should be considered as having 
been taken under favor of said first paragraph, as the "order" of the finance 
committee of council is of no effect whatever, said committee having no au
thority in law whatever except as a legislative committee. 

In my judgment also the form of the certificate of indebtedness given to 
the treasurer by the banks is immaterial. The statute does not prescribe that 
any particular form shall be exacted, and in this respect also the action of the 
treasurer was a compliance with the statute. 

In my opinion the banks so obtaining such money are liable to the city for 
any profit reaped by them from its use. These moneys being public moneys 
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an: m the nature of trust funds, and the princip:c that all pwtits deri\ e<l by 
;u:y person haYing the custody thereof frnm :1-:e t!Sl' oi ::my trust fur.c! !:~ure 

to the fund itscl f, applies with especial force. This woulcl prn1Ja'1ly be the 
case were there no express prm·ision of law applying to such cases. But what
ever might be the Jaw, in the ab:>ence of any statutory pronswn, it seem' to 
me there can he no doubt as to the effect of that clause of the lirst paragraph 
ahm·e quoted which prO\·ides that, 

·'.\11 profits arising from said deposit or deposits shaH inure to 
the benefit of saicl funds." 

This provisi< .n is Yery broad. It is not limited in its scope, by implication 
or otherwise to profits .ell-rived by the treasurer; it can only mean that whatever 
profit or increment is earned by the use of such funds so deposited shaJI become 
a part thereof. It is possible that this clause is more far-reaching than the 
rules of common law and equity, but it can not be doubted that its practical 
effect is to declare a constructi\·e trust as against any person having the cus
tody, possession or control of municipal funds, otherwise than under a depository 
contract, and to make such person or corporation answerable to the city for all 
profits derived by him or it from such funds. 

Accordingly, l am of the opinion that a finding should be made against 
the hanks in which the three hundred thousand dolars was deposited during the 
period between December 211, Hl04, and March 3, and 5, 1906, for all interest and 
profits which, upon examination, may be found to have been earned and reaped 
by said hanks irom the use of such funds. 

Your question, however, suggests another contingency. If the banks did 
not keep such funds separately from their general fund, and there is no way 
to determine what, if any, profits were derived from the use of such funds by 
said banks because they have commingled the funds with their general funds, 
then and in that event, l am of the opinion that the banks would he liable 
for interest at the rate of six per cent. from the time when such funds were 
so commingled to the time when the equi\·alent of the principal was repaid 
to the city. Ha\·ing decided that the substantial effect of the above quoted 
provision of section ];J.j, Municipal Code, is to impose upon the hanks a con
structive trust, it follows that such a commingling of the public funds with 
their own funds constitutes a conversion thereof. ln such cases the trustee 
is liable for interest at t!·e legal rate. 

See Pomeroy's Equity Juris prudence, section 1076, and cases cited. 

12. An extension of the ='Jewark \Vater \Vorks distribution 
system was made by the Board of Trade of said city and known 
as the Wehrle extension. At the time of the letting of the contract 
under the second distribution this extension was still in the posses
sion of the Board of Trade. Arrangements subsequently were made 
by which said extension was purchased by the Board of Service 
ffom the Board of Trade under an ostensible estimate, made by the 
York Construction Company, the contractor of the second distribu
tion system, of >;2.fllfi.OO. \\' ould such a purchase be legal, there 
having heen granted to the Board of Sen·ice no authority for such 
purchase, hy council? 

The facts stated by you in this question do not fully advise me as to all 
the circumstances surrounding this transaction. It appears to me, however, that 
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this was an attempt by the board of public service to accomplish indirectly what 
could not be done by direct means, to-wit, making an expenditure in the depart
ment, amounting to more than five hundred dollars without direction of council 
and without ad\·ertising for bids. Indeed, I am uncertain as to the power of the 
directors of public service to make such a purchase unless they are designated by 
-council to act as its agents. I have heretofore held that out and out pur
chases of municipal utilities should be made by council, such matters not relat
ing, in the first instance, to the "management and supervision of all public 
works" (Section 1398, M. C.), "the co11struction of public improvements and 
public works" (Section 141, M. C.), nor to the "management of municipal water 
plants" (Section 141, M. C.), which activities constitute the scope of the powers 
of the department of public service, as the same were defined prior to the 
-enactment of the Paine Law. In either view of the case, however, this ex
penditure was illegal and this illegality could not be avoided or cured by in
cluding the expenditure in a payment to a contractor for another similar public 
-work who did no part of the work thus paid for. 

13. Where amounts are illegally paid to contractors, such il
legality being known by the board of service, can recovery be had 
against the members of such board? 

The answer to this question involves a discussion of several related pro
-visions and principles of law. There are certain important distinctio;1s which 
·must be kept in mind. 

In the first place the municipal code did not specifically designate the au
thority which should accept, on behalf of the city, the performance of work under
taken under a contract with it. There can, however, be no doubt but that the 
board of public service was the proper authority to do this; its power r.jses by 
clear implication from the power to manage and supervise the construction of 
public works and to enter into contracts therefor. The city auditor, although 
he has the right, under Section 133 of the code, to examine into the validity of 
every claim presented to him, has also the right to depend upon the approval of 
the board of public service for his authority to pay such claims. \Vhere th~ 

face of the claim or voucher presented to the auditor does not disclose the 
illegality of the payment ordered by such claim or voucher, he· is justified in 
honoring the same and issuing his warrant on the treasurer for the amount thereof. 

The city then must depend upon the fidelity and diligence of its board of 
public service to protect its treasury from being mulcted by over-payments and 
illegal changes made in favor of those who have contracted with it through said 
board. It follows that, as a general rule, the members of the board of public 
·service are liable to the city for any such loss so incurred. · 

This rule is, however, as above suggested, subject to certain very important 
exceptions and qualifications. In the first place the members of the board would 
not be primarily liable for payments illegally made to the contractors, as long 
as the contractor remains himself liable, and this liability can be enforced. There 
is no doubt in my mind but that the city solicitor, upon being required so to do 
by resolution of the council, may bring suit in the name of the corporation under 
section 1774 Revised Statutes to recover moneys illegally paid to the contractor. 
Such recovery would follow as a matter of course, granting the illegality of 
the payment, unless the contractor might have a defense. The only defense 
which it would be possible for him to have would be that successfully interposed 
in the case of State ex rei vs. Fronizer, 77 0. S. 7. It was held in that case 
that where the authorities of a political sub~division have accepted, on behalf 
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.of the public, the fruits of an illegal contract, and where the plaintiff in an action 
to recover moneys paid under such a contract does not or can not come into 
.court tendering back to the contractor the things paid for, received, accepted and 
converted to the use of the public, there can be no recovery against the con
tractor. The operation of this rule would probably prevent recovery against the 
contractor in a great majority of the particular cases of the kind described in 
your question. However, it is not all illegal payments to contractors that are 
affected thereby. As an instance of a case in which the contractor remains liable, 
.and in which the finding of your department should be against him in the first 
instance, permit me to cite the first question above submitted and discussed. If 
the liquidated damages stipulated for under a contract of the kind therein de
~cribed have not been released on behalf of the city, by appropriate legal pro
-ceedings, the directors of the board of public service should deduct from the 
amount paid the contractor the ascertained amount of such liquidated damages. 
If they fail to do so such failure must necessarily constitute an over-payment in 
the nature of a mere gift or gratuity for which the contractor has not parted 
with anything of value which the city would be obliged to tender back in case 
-of a suit brought for the recovery of such excessive payment. Previous action, 
under section 143, Municipal Code, or subsequent action by the council, after suit 
brought in directing a compromise of such claim, which is merely a right of 
action, would justify the board in such failure; otherwise, the members would 
be liable. 

Eliminating cases of the sort above described and illustrated, the question 
-of thl" exact liability of the members of the board of public service for sanction
ing illegal payments is still subject t.o qualification. In the first place they would 
not be liable at all in cases where it appears that they have exercised due care 
and diligence. However, this qualification is unimportant inasmuch as failure 
to obsen·e the plain requirements of the statute defining the method of the 
execution of their powers would per se, constitute failure to exercise due care, 
and amount to mal feasance in office. 

It may be then that a technical liability does exist against directors of pub
lic service who authorize the payment of public moneys in cases where no liability 
exists against the city, and in which the payment of such moneys could have 
been enjoined by an action brought in time. The real difficulty here arises in 
fixing the measure of damages, i. e., the amou11t of a finding of your department 
predicated upon such a liability. If, for instance, ''extras" have been allowed 
without altered or modified contract, and such work has been put in by the con
tractor and accepted by the city so that the city could not recover the sum paid 
to the contractor, the same plaintiff could not recover against the members of 
the board of public service anything more than nominal damages unless it could 
be shown that the city suffered actual damage by: virtue of the payment of its 
money for the particular work unlawfully done. The practical question would 
be, has the city paid more for this unauthorized work than the same is reasonably 
worth? It will be seen at a glance that to fix the amount of a given finding under 
this rule would be a very difficult matter if the same is possible at all, for the 
actual damage so described is the measure of damages in an action by the city 
against the members of the board. 

Very truly yours, 
u. G. DEN!IrAN, 

Attorney General. 
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TO\YXSHIP TRE_\SCRER-·'EXPEXSES'' CAXXOT BE PAID. 

School teacher- C outract for emplo)'llleHt- resolution for, roll must be 
called and ~·otes e11tered 011 records or contract im•alid. 

March 16th, 1910. 

Bureau of luspcc_tioll aud Supcr<•ision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLDIEN:- Your request of recent elate is at hand in which you ask my 
opinion on the following statement of facts and questions: 

First: Four years ago the township treas~rer of Greene town
ship, Hocking Count~·, was appointed to a position in the federal rev
enue office with headquarters at Chillicothe, Ross county, and was at 
the office in said city notified to meet the state inspector at Logan. 
He came to Logan and met the inspector and charged the necessary 
expense to the school board and the township trustees. The trustees 
paid their part but the school board refuses. Can the school board 
legally pay their share of the expenses? 

S eco11d: On June :20th, HID-!, the school board of Greene town
ship, Hocking county, elected two teachers under eighteen years of 
age, one a Mr. Brown and the other a Miss \Vol~. Both opened their 
schools and taught until the new board of five members came into 
office. Some six months after they started to teach the school board 
refused to· pay their back salaries for the previous three months, and 
both of these teachers resigned. Brown subsequently filed suit to re
cover compensation for the time he taught. He recovered a judgment 
in the common pleas court for his full contract time. The circuit court 
sustained the judgment of the lower court. The case was taken to the 
supreme court 'on error but before the time for filing defendant in 
error's brief the board of education compromised with Brown for the 
amount of his salary for the time he had actually taught. Thereupon 
Brown's attorney failed to file an answer brief in the supreme court 
and that court re\·ersed the judgments of the lower courts. 

May the present board of education pay Miss \Volf under her 
contract in view of the above facts. 

In reply thereto I beg leave to suhmit the following opmwn: 
I am unable to find in the statutes any authority for the payment of "ex

penses" to a township treasurer, and I am, therefore, of the opinion that the 
board of education of Greene township cannot legally pay their proportion of 
the expenses of the township treasurer from Chillicothe to Logan. In this con
nection T call your attention to section 3:261 General Code, (Sec. 1451 R. S.) 
which reads as follows: 

"If by reason of non-acceptance, death, or removal of a person 
chosen to an office in any township, except trustee, at the regular elec
tion, or upon the removal of the assessor from the precinct or town
ship for which he was elected, or there is a vacancy from any other 
cause, the trustees shall appoint a person having the qualifications 
of an elector to fill such vacancy for the unexpired term". 

From the above section it would appear, and this department has hereto
fore held, that one of the qualifications for the office of township treasurer is 
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that he shall he an elector of such township. It \\·o:.~:d sel·m clear, therefore, that 
if your township treasurer took up his permanent legal residence in Chillicothe 
during the term of his office as township treasurer, he thereby forfeited such 
office, and such office became \'acant. 

In regard to your second question, I have examined the papers in the case 
of the Doard of Education of Greene township, Hocking county v. Brown, on 
file in the supreme court clerk's office, and find from the journal entry and man
date of that court, that the supreme court re\·ersed the circuit and common pleas 
courts in that case on the authority of Board of Education v. Best, 52 0. S. 138. 
The syllabus of this case reads as follows: 

''I. The clause in section ~!18:?, of the Revised Statutes, to-wit: 
'Cpon a motion ':' '' * to employ a * * *teacher * * * the 
clerk of the hoard shall call, publicly, the roll of all the members com
posing the board, and enter on the record required to be kept, the 
names of those voting aye, and the names of those voting no,' is a 
mandatory provision and must be strictly pursued." 

'·2. \\'here the minute book, containing a record of the proceed
ings of a board of education, shows that all the members of the board 
were present: that motion to proceed to the election of teachers was 
carried by a unanimous vote; and that an applicant for the position of 
teacher was declared elected by a unanimous vote, but that the clerk 
did not call the roll of the members, and the names of those voting 
aye were not entered on the record, the requirement of the statute was 
not sufficiently complied with, and the election was invalid". 

From the printed record as filed in the clerk's office, it would appear that 
the records of the board of education of Greene township for the 20th day of 
June, HI04, did not show that the vote was properly taken in order to make the 
employment of either Brown or Miss \Volf legal, and it was upon this point that 
the supreme court decided the case. 

T am of the opinion, therefore, that the board of education of Greene town
ship cannot legally pay the compensation of Miss \Vol£ under such contract. 

Enclosed herewith please find letter from Mr. C. \V. Cox, addressed to Mr. 
Sam A. Hudson, enclosed by you in your request for an opinion. 

Yours very truly, 
u. G. DENMAN, 

Attomey Gettera/. 

BOARD OF EDUCATIO~ -AUTHORITY TO PAY WATER RE~T. 

May 7th, 1910. 

Bureau of Inspection and Super'vision of Public Offices, Department of Auditor 
of State, Co/mnbus, Ohio. 

GEXTLDIEX:- You state that the Village of Hartwell procures its water by 
contract from the Village of Wyoming, paying to the Village of \Vyoming the 
minimum charge of five dollars per day for one hundred thousand gallons a day 
and an additional sum for (jUantities in excess of this amount. I understand 
from your .:ommunication that the Village of Hartwell takes charge of such water, 
distributes it through its own pipes to such village and supplies water throughout 
such \'illage at rates fixed hy the Village of Hartwell. 

28 A. G. 
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You inquire whether, under these circumstances, the proviSIOns of section 
2417 of the Revised Statutes apply to the Village of Hartwell and whether 
the Village of Hartwell can legally collect water rent from the board of educa
tion of the Hartwell school district for water furnished for the use of public 
school buildings within such village. 

Section 2417, as now contained in section 396:3 of the General Code, pro
vides that: 

"No charge shall be made by such director for supplying water 
for extinguishing fires, cleaning fire apparatus or for furnishing or 
supplying connection~ with fire hydrants and keeping them in repair 
for fire department purposes, the cleaning of market houses, the use 
of public school buildings, nor for the use of any public building be
longing to the corporation, nor any hospital, asylum or other charit
able institution devoted to the relief of the poor, aged, infirm or 
destitute persons or orphan children." 

J n the case of Gallipolis v. Trustees, 2 Nisi Prius 161, at page 163 the 
Court holds that such section 2417, R. S. is constitutional; that 

"The legislature has provided how the expenses of conducting 
and managing city water works are to be raised"; 

that the collection of water rent is provided for 

"by way of assessment rather than by tax"; 

that Section 2417 R. S. is 

"an enactment in harmony with other acts of the legislature exempt
ing institutions of purely public charity and other public property 
used exclusively for public purposes, from taxation"; 

and that 

"this view is strengthened by a consideration of the fact that the as
sessment of water rents provided for in section 2411 is made a charge 
tlpon the tenements and premises supplied with water and is to be 
collected in the same manner as other city taxes, which means that if 
they are not paid when due the premises may be sold to pay them." 

In the case of Ramsey v. Columbus, 12 Ohio Decisions, page 729, the 
Court say that: 

"The power to assess and collect water rents is limited by the 
terms of the legislation concerning it." 

And since municipalities have only those powers which are gi\ten to them by 
law, the express prohibition of section ~963 of the General Code would prevent 
a municipality which has a water works system from making a charge for water 
used in a public school building within the municipality. 

This view is strengthened by the fact that by section 2732 R. S. public 
school property is exempt from taxation and by section 3973 R. S. school 
property is exempt, not only from taxation, but also from "sale on execution, or 
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write, or order in the nature of an execution''. It was held, too, in the cases of 
Toledo v. Board, 48 0. S. 83, and Board v. Toledo, 48 0. S. 87, that school 
property is not liable for street or sidewalk assessments and this department 
has held that, under section 63 of the ::\Iunicipal Code, a board of education 
is without authority to pay for paving a street abutting upon school property, 
even if such board of education desires to make such payment. The language 
of section 3963 of the General Code is much stronger than the language of sec
tion 63 of the ::\Iunicipal Code and in my opinion amounts to a positive negation. 

I think that if the Village of Hartwell purchases its water from the Vil
lage of \Vyoming, such fact does not change the situation. The purpose of 
section 3963 of the General Code is to provide that wherever a municipality 
has full charge of furnishing water throughout the entire municipality, it shall 
furnish water free of charge for the use of public school buildings. A munici
pality can furnish such water only through pipes and by means of other ap
paratus owned by it and it is operating a water works system, even though it 
purchases the water which it distributes from another municipality. 

I am, therefore, of the opinion that the board of education of the Village 
of Hartwell is without authority to pay for water furnished for the use of public 
school buildings within the municipality. 

Yours very truly, 
u. G. DENMAN, 

Attomey General. 

PROSECUTING ATTORNEY-PJKE CO:MMISSIONERS MAY NOT 
EMPLOY. 

Sept. 20, 1910. 

The Bureau of Inspection and Supervision of Public Offices, Department of 
Auditor of State, Columbus, Ohio. 

GENTLEMEN:-You ask this department for an opinion upon the following 
question: 

"::\fay a prosecuting attorney be employed by the board of pike 
commissioners, organized under the one mile assessment pike law, 
and be legally paid for his services out of the funds of the pike 
district in addition to his salary as prosecuting attorney?" 

Your inquiry seems to involve the question whether improvements carried 
out under the one mile assessment pike law, sections 72::12 et seq. of the General 
Code, are in reality improvements of the county under the control of the county 
commissioners with the board of turn pike directors as the agents of the county 
commissioners, in which case the prosecuting attorney would ge the adviser of 
the board of county commissioners as to such matters, or whether the board 
of turn pike commissioners is a county board within the meaning of Section 2917 
of the General Code. 

The present one mile assessment pike law was originally contained in 
the act of ::\larch 29. 1875, 72 0. L. 93, entitled ".\n Act to authorize the board 
of county commissione~s to lay out and establish free turn pike roads, and to 
repeal certain acts therein named." The present law, while varying in details, 
provides for a procedure in the main like the procedure under the original act, 
some sections of which were amended by the act of 73 0. L. 96. 
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From an inspection of the present one mile assessment pike law, it is seen 
that the laying oct and establishing of free turnpike roads under such law is 
Yery largely l'.nder the control of the county commissioners. The original 
petition is filed before tl~e county commissioners; the county commissioners ap
point the three turn pike commissioners, fill \'acancies and may remoye such 
commissioners; the map, profile and plans for such road are presented to such 
commissioners, who direct the county auditor to make a levy in case they ap
pro,·e of the construction of such road; the turnpike commissioners file the bond 
of the county commissioners; the county commissioners may order the road 
commissioners to extend the bounds of the free turnpike road; the road com
missioners must annually make a full settlement with the county commissioners. 
If they fail it is- the duty of the county commissioners to institute proceedings 
against them, which prceedings "shall he conducted by the prosecuting attorney 
of the county;" the county commissioners prescribe a name by which the road 
commissioners shall be known; upon completion of the road the county com
missioners make an examination of it to see whether the road is "in suitable 
condition to be receiYed as complete<]:" "the expense of receiving and locating 
the road sholl be paid out of the county treasury;" the county commissioners. 
may change the location of any part of a free turnpike road; "the county com
missioners shall build bridges and cuh·erts upon the roads provided for in this 
chapter and contract and pay for all material used in the construction of such 
roads." 

From the aboYe references and from many provisions of the law it is seen 
that, while certain powers are giYen to the board of turnpike commissioners, 
ne\·ertheless one mile assessment pikes are laid out and established under the 
control and direction of the county commissioners and that expenses. other 
than the amount receiYed from the Jeyy upon property within the road district, 
are paid out of the county treasury. 

1 f, therefore, the turnpike commissioners are officers at all, it would seem 
that. they are county officers because they are engaged in county work. It is. 
difficult, however, to term them county officers for the reason that. under sec
tions 1 and 2 of the Constitution, county officers are elected, whereas turnpike 
commissioners are appointed by the county commissioners. I believe, there
fore, that it is better to l:ake the view that turnpike commissioners are the 
agents of the county commissioners in the construction of one mile assessment 
pikes. 

Taking this latter Yiew, it would be the duty of the prosecuting attorney 
to advise the county and turnpike commissioners as to all legal questions arising 
under the one mile assessment -pike law. Taking the former view and consider
ing the turnpike commissioners as a board with powers of its own, their work 
is nevertheless so largely of a county nature that I believe it would be the duty 
of the prooecuting attorney to serYe the turnpike commissioners in the same 
manner as he serves county commissioners and county boards. Even if the tum
pike directors were avthorized to employ an attorney for their work, it appears 
to me contrary to pt>.blic policy, if not illegal. for them to employ and pay the 
prosecuting attorney who, t!nder the law, may be required by the county com
missioners to proceed ;>gainst the turnpike commissioners under section 7264 
of the General Code and who must, from time to time, be the attorney for the 
county commissioners on questions relating to the work of the turnpike com
miSSioners. 

I am, therefore, of the opinion that the board of turnpike commissioners. 
under the one mile assessment pike law, may not legally pay to a prosecuting 
attorney for t:is sen·JCe~, out of the funds of the pike district, any amount in 
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addition to his salary as prosecuting attorm:y, but that it is the duty of the 
prosecuting attorney as such to be the legal adviser of the county commissioners 
and such ruad commissioners in laying out and establishing ·one mile assessment 
pikes. 

Yours very truly, 
U. G. DE:O!AN, 

Attomey Ge1zeral. 

ORDIXAXCES AND RESOLUTIONS-MANNER OF PUBLISHING. 

May 4th, 1910. 

Bureau of Inspection and Superz,ision of P11blic Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-You request my opinion upon the following question: 

''The council of a city fails to make contract with the pub
lisher of a democratic paper (said paper being the only paper of 
that political faith published in that municipality) for the publication 
of its ordinances and resolutions, and therefore said ordinances and 
resolutions are only published in the republican paper. Does such 
publication comply with the requirements of the law and are such 
ordinances and resolutions of legal effect?" 

The followiJ1g portions of the following sections of the General Code apply 
to this subject: 

"Section 4227. * * * Ordinances of a general nature, or 
prodding for improvements, shall be published as hereafter pro
vided before going into operation. Xo ordinance shall take effect 
until the expiration of ten clays after the first publication of such 
notice. * * *" 

Section 4228. Ordinances and resolutions requiring publication 
shall be published in two newspapers of opposite politics, pub
lished and in general circulation in such municipality, if such there 

be, * * *." 
"Section 42:?9. Except as otherwise pro\·ided in this title, in 

all municipal corporations the statements, ordinances, resolutions, 
orders, proclamations, notices and reports required by this title, or 
the ordinances of a municipality to be published, shall be published 
in two newspapers of opposite politics of general circulation therein, 
if there are such in the municipality, * ':' ':'" 

Section 4::?32 provides that : 

"In municipal corporations in which no newspaper is published, 
it shall be sufficient publication * '' to post up copies thereof * * 

and that 

"Advertising for bids for the construction of public improve
ments shall be published in at least one newspaper of general circula
tion in the corporation. * *" 
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Section 4233 provides that: 

"It shall be deemed sufficient defense to any suit or prosecution 
under an ordinance, to show that no such publication or posting as 
herein required was made." 

Other provisions, such as section 3878, provide for the particular form of 
publication in specific cases. 

Section 4616 provides as follows: 

"\Vhere in this title a notice is directed to be published in a news
paper, and no such paper is published at the place mentioned, or if 
such newspaper is published at the place, but the publisher refuses 
on tender of his usual charge for a similar notice, to insert it in his 
newspaper, a publication in any newspaper of general circulation at 
such place shall be sufficient. Nothing in this section shall be con
strued to dispense with posters where they are provided for." 

Section 6251 sets out the rates which newspapers may charge for publishing 
ordinances, resolutions, etc. 

Where the statutes require that an ordinance or resolution be puhlishecl "in 
two newspapers of. opposite politics, published and of general circulation in such 
municipality", and where there are two such newspapers published in a munici
pality, I believe that such provision is mandatory and that publication must be 
made in such newspapers, provided fhey will publish ordinances, etc., at rates not 
exceeding those provided for in section 62iil of the General Code, and if such 
conplete publication is not made such ordinance. etc., while of legal effect, will 
be subject to the defense provided for in above section 4233. This view is sus
tained in the case of State v. Commissioners, 7 N. P. 239. 

\Vhere ordinances, etc., must be published "in two newspapers of opposite 
politics, published and of general circulation in a municipality", and there is only 
one such newspaper in the municipality, or one of two such newspapers refuse 
to publish at the rates provided for in Section 6251, in that case, under the pro
visions of section 4676, publication must be made in a newspaper published in 
the municipality and also in a newspaper of opposite politics published elsewhere 
but of general circulation in such municipality. 

In construing a similar provision of section 4367 of Bates' Revised Statutes, 
now section 6252 of the General Code, the Circuit Court, in the case of Columbus 
v. Barr, 6 0. C. C., N. S., 151, at page 155, says: 

"The purpose of the legislature was to provide for the widest 
publicity of the public acts of the municipal council under a general 
law. It is common knowledge that this purpose would be best accomp
lished, as a general rule, by publication in the newspapers of opposite 
party politics, for the reason that when applied to all municipalities 
they are the local papers that generally reach the most people. * * it 
still remains that extended publicity is the governing purpose of the 
statute, and must be kept to the fore when seeking to discover the 
legislative intent." 

I am, therefore, of the opinion that where the statute requires the publication 
of an ordinance or resolution in two newspapers of opposite politics, the pub-
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lication as set out in your question does not comply with the law and that the 
want of such complete publication will he a sufficient defense to any suit or 
prosecution under such ordinance or resolution. 

Yours very truly, 
C. G. DEX!11AN, 

A ttonzey General. 

COUXTY SUR\TEYOR-CITY EXGIXEER-TAX :VIAP DRAUGHTSMAN 
-:\SSIST.\XT ST.\TE HIGHWAY CO:\D.IISSIOXER

COMPEXSATIOX. 

County sun·eyor may only recei"<·e one day's pa-y,- for a particular day's 
work. 

City engineer may 1101 ,·ecei"<'C pay for work for which he is employed when 
such work is performed by a deputy. 

County sun•eyor may recei·ve pay as tax map draughtsman and other pub
lic work not co11flicti11g <cith duties of sun•eyor. 

Assista11t state highway commissiouer, an engiueer appoi11ted under 1182 
G. C., may not act as sur"<'eyor, city engineer, resident engineer or county tax 
map draughtsman. 

June 20th, 1910. 

Bureau of Inspection and Supervisioll of Public 0 /fices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEX:- You ask: 

1. How many of the following postttons the same person may 
hold: county surveyor, assistant engineer of the state highway de
partment ( hy which I believe you mean engineers under sections 
llRl or liN~ of the (;eneral Code), city engineer, resident en
gineer for the construction of a road under the state highway law, 
and tax map draughtsman. 

2. \\'hether a county sun·eyor, employed hy the day under 
section llt<:l, K S., U<'<~:2, General Code), may legally receive for 
services on the same day a day's pay as surveyor and also a day's 
pay as resident engineer employed by the day, or ten hours' pay as 
city engineer employed by the hour, or full compensation as tax map 
draughtsman employed by the month, or full compensation as civil 
engineer of the state highway department employed by the year. 

~. \Vhether a person, employed as city engineer by the board 
of public .service of a city at the rate of 40 cts. per hour, may legally 
perform the services of a deputy whom he pays l:J cts. per hour and 
still receive the 40 cts, per hour. 

Section llRl of the General Code, as amended, provides that: 

"Subject to the approval of the governor, the state highway 
commissioner may appoint an assistant highway commissioner who 
shall be a competent ci\·il engineer, experienced in road building and 
sen•e duri11g flu: pleasure of the commissio11er. In addition to his 
salary, the assistant highway commissioner shall be paid his neces
sary tra\·eling expenses not to exceed ten hundred dollars in any 
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year. The commissioner may require the assistant highway com
missioner to give bond in such amount and with such sureties as 
he approved. The assistant state highway commissioner• shall per
form such ~uties as shall be required of him by the state highway 
commissioner, and may, when authorized in writing by the state 
highway commissioner, act officially for him." 

Section 1182 of the General Code, provides that: 

"The state highway commissioner may also appoint three com
petent civil engineers, each of whom shall be· allowed in addition 
to his salary his nec~ssary traveling expenses, not to exceed seven 
hundred and fifty dollars in any year, a chief clerk, and not to 
exceed six additional clerks or stenographers. Each such additional 
clerk or stenographer shall receive such compensation as the com
missioner allows, not to exceed nine hundred dollars in any year.· 
The commissioner may require each such appointee to give bond in 
such amount and with such sureties as he approves." 

Section 2250, General Code, provides that: 

''The annual salaries of the appointive state officers and em
ployes herein enumerated shall be as follows: 

* * *; assistant highway commissioner, one thousand, eight 
hundred dollars: civil engineers, each, one thousand, five hundred 
dollars; * * *" 

Section 12lfi, General Code, provides as follows: 

''The state highway commissioner shall use a competent engi
neer to make the necessary surveys and plans for a proposed high
way improvement. Such engineer may also be employed to super
intend the work of construction of such improvement. Such person 
shall be compensated for each clay employed in such service, not to 
exceed the amount allowed by law." 

There, is no permanent office of assistant highway commissioner because 
the state highway commissioner ''may appoint," but is not required to appoint, 
an assistant highway commissioner, and also because an assistant highway com
missioner, when appointed, serves only "during the pleasure of the commissioner" 
and may be removed at any time. The law requires that such assistant shall 
be "a competent civil engineer, experienced in road building," and I take it from 
the abon that the assistant highway commissioner is employed for the reason 
that there is sufficient engineering work to keep him engaged during the entire 
time of hi~ employment. I believe that the general assembly, by the language 
above quoted, intended that such assistant highway commissioner should, during 
the time of his employment, devote all his engineering skill to the interests of 
the state and -that he should not undertake engineering work outside of his 
employment as assistant highway commissioner. It is clearly impossible for an 
assistant highway commissioner to give satisfactory service as such when his 
services may be required in any part of the state, and at the same time to be 
under obligation to perform sen·ices by the day, hour, or otherwise, in a par
ticular locality. In addition to this, it is clearly contrary to public policy for 
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an employe of the state, who is paid a regular salary and expenses, to render 
services and receive pay for work performed for a political subdi1ision of the 
state. Such a position is clearly incompatible with the position of county engi
neer since the assistant highway commissioner's services may be required at any 
time in a particular part of the state while the sen·ices of a county surveyor 
may be required at the same time within his county. Since, as stated below, 
the county surveyor is the only person who may be directly employed as a tax 
map draughtsman, the assistant highway commissioner may not be employed 
as draughtsman. Also, for the reasons abO\·e stated, the assistant highway com
miss.ioner may not perform engineering services as city engineer, neither can he 
be a resident engineer in charge of the construction of a particular road under 
the state highway law, because the assistant highway commissioner's duties are 
general all over the state, whereas the resident engineer's duties, under section 
1215 of the General Code, apply only to a particular road improvement, be
cause the assistant highway commissioner is paid a regular salary while the 
resident engineer is paid by the day, and also because the assistant may now 
act for the commissioner. 

The rules above laid down for the assistant highway commissioner apply 
equally well to the civil engineers appointed under section 1182 of the General 
Code. The state highway commissioner "may," but is not required, to appoint any 
or all three of such civil engineers. Having the power to appoint in the absence of 
specific provisions of the statutes to the contrary, he has the right to remove 
any of such civil engineers at any time. Such engineers draw a regular salary 
as engineers during the . time of their services and it seems to be the intention 
of the general assembly that such engineers shall be employed only as long as 
there is sufficient work in the state highway department to require their full 
services. 

I am, therefore. of the opinion that such civil engineers may not, while 
in the employ of the state. perform work and receive compensation in any 
capacity as county surveyor, city engineer, resident engineer, ·or tax mf!p 
draughtsman. 

Section 1183, R S., is now contained in section 2788 of the General Code 
which provides that, 

''The county sun·eyor shall appoint such assistants, deputies, 
draughtsman, inspectors, clerks or employes as he deems neces
sary for the proper performance of the duties of his office, and fix 
their compensation, but compensation shall not exceed in the ag
gregate the amount fixed therefor by the county commissioners," 

and also in section 2!322 of the General Code, which provides that: 

''\Vhen employerl by the day, the surveyor shall receive five 
dollars for each day and his necessary actual expenses." 

and that "when not so employed he shall be entitled to charge and receive" the 
fees set out in such section. 

It is seen from this that the county surveyor is paid not a salary but 
compensation for the actual services rendered, either by the day or in per
formance of particular work. 

As to the tax maps, sections 5549 and 5550 provide for the preparation 
of the same by contract with competitive bidding. The county commtsstoners, 
however, may have such work done by employing the county surveyor and 



442 ANNUAL REPORT 

draughtsman under the following prvisions of sections 5551 and 5·552 of the 
General Code: 

"Section 5331. The board of county commissioners may ap
point the county sun·eyor, who shall employ such number of as
sistants as are necessary, not exceeding four., to provide for making, 
correcting and keeping up to date a complete set of tax maps of 
the county. * * *" 

"Section 5552. The board of county commissioners shall fix the 
salary of the draughtsman at not to exceed two thousand dollars 
per year. They shall likewise fix the number of assistants not to 
exceed four, and fix the salary of such assistants at not to exceed 
fifteen hundred dollars per year. The salaries of the draughtsman 
and assistants shall be paid out of the county treasury in the man
ner as the salary of other county officers are paid." 

vVhile a salary is provided for the county surveyor as such tax map draughts
man, it is clearly seen from the fact that provision is m;i'de for the doing of 
such work by contrad, from the fact that the county surveyor is given a number 
of assistants deemed sufficient by the county commissioners, and from the fact 
that such work is not to interfere with the county surveyor's other duties, that 
the salary provided in section 5ii.52 is not so much a salary within the ordinary 
meaning of that term, but rather a particular compensation for a particular piece 
of work not requiring the entire time of the county surveyor. 

For these and other reasons the positions of county surveyor and tax map 
draughtsman are not incompatible and the county surveyor may receive com
pensation for work as a tax map draughtsman. In addition to this, the county 
surveyor may, subject to the limitations below stated, also draw pay for par
ticular service rendered as resident engineer employed by the day under section 
1215 of the General Code, or as city engineer employed by the hour under sections 
4365 and 4366, General Code, for the reason that in each case he is performing 
a particular piece of work for a particular compensation, so long as he does not 
bind himself to perform work at such times as will conflict with his duties as 
county surveyor. 

\A/ e come now to the question whether such county surveyor may receive 
for services, on the same day, a day's pay as surveyor and also a day's pay as 
resident engineer, or ten hours' pay as city engineer. 

While it is recognized that an officer who holds two or more separate and 
distinct offices not incompatible with each other may recover the compensation 
provided by law for each office, it is held that: 

''\Vhere the compensation is a per diem allowance, the officer can
not have such an allowance for the same day's service, in each of two 
or more offices held by him." 

See Throop on Public Officers, Sec. 496, k[echem on Public 
Officers, Sec. 859. 

On this subject it is held in the case of Commissioners v. Bromley, 108 
Ind. 158, that: 

"\Vhere a township trustee during his term intermingled his ser
vices for the township and as overseer of the poor, and receives full 
compensation from the township fund for every day when he per
formed an official duty, he cannot recover compensation from the 
county for services as overseer, on the ground that he is liable to re-
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imburse the township fund for the amount over-charged for other 
official services."' 

The Court further say, page 16~: 

""\\" e further interpret the section under consideration to mean 
that, as applicable to both classes of service, an allowance of only two 
dollars can be made for an actual day's service, without reference to 
the manner in which the day may have been divided between the two 
classes of sen·ice, and that, consequently, a township trustee is not 
entitled to receive, out of any fund, more than two dollars for official 
services performed during any one day. "' "' Having intermingled 
his services as O\"erseer of the poor with his other official duties, and 
ha\·ing received full compensation from the township fund for every 
day during which he performed any official duty, he is now precluded 
from recovering any further compensation from the county, or from 
any other fund." 
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I take it from the above authorities that a county surveyor can receive for 
a particular day only one full day's compensation and that if he draws pay either 
as county surveyor, or ·as resident engineer, he thus disqualifies himself from 
drawing pay in any other capacity, either for an hour or for any fraction of a 
day. A county sun·eyor cannot. therefore, after having drawn pay for a full 
day as county surveyor, draw further pay for any number of hours of the same 
day as city engineer, or for a day, or any fraction, or all, of the same day, as 
resident engineer. 

As to your third question, when a person was employed as engineer by the 
board of public sen·ice of a city at the rate of 40 cents per hour, it is clear, in 
the absence of a specific agreement to the contrary, that the board desired to 
procure the personal services of the engineer employed, and that such engineer 
had no authority to employ another person as a deputy, or otherwise, to perform 
such work. Had it been the intention of the city, through its board of public 
service, to permit a deputy to perform the work for which the engineer was 
employed, it is clear that the board of public service would have directly em
ployed such a deputy at 15 cents per hour instead of giving to the engineer em
ployed a profit of 25 cents per hour on the deputy's work without the performance 
of engineering work hy the engineer employed. An engineer is employed because 
of his own personal character and ability and I believe the board of public service 
was without power to employ an engineer at a given compensation per day and 
at the same time permit the work to be done by some person chosen hy such 
engineer instead of by the boarri of public service. 

Yours very truly, 

U. G. DENMAN, 

Attorney General. 

BRIDGES-CONSTRUCTION OF BOND GIVEN FOR FAITHFUL PER
FORMANCE TO BUILD. 

August 18th, 1910. 

The Bureau of lns,~ection and Supervision of Public 0 ffices, Department of 
Auditor of State, Co/.unbus, Ohio. 

GENTLE:.! EN:- In your communication of August 11th, you submit a form 
of bond which contains the following language: 
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"The condition of the above obligation is such that whereas the 
said . . . . . . . . . . . . . . . . . . . . is engaged in contracting for the construc
tion of sundry bridge work in said County in a manner in sundry con
tracts and specifications on file in the office of the County Auditor 
of Butler County, Ohio, set forth. 

"Now therefore if the said .................... shall honestly 
and faithfully discharge and perform all and singular the obliga
tions of any contract and specifications entered into within a period 
of one year from the above date, and hold the County of Butler free 
and harmless from any damage suits that may arise during the con-
struction of any work awarded the said .................... and also 
hold said County free from any damage resulting from faulty con
struction within a period of one year from the completion of any con
tract, then the above obligation to be void, oth@rwise to remain in full 
force and virtue." 

You ask whether such a general bond is in compliance with the law relating 
to the building of bridges. 

It appears that the form of bond presented is intended to be a blanket bond 
for a certain sum of money, in this case five thousand dollars, which bond is to 
cover all contracts made during the year between the county and the person 
giving such bond in connection with bridge work in such county. 

Some of the provisions of the General Code, relating to bonds given in con
nection with bridge contracts, are the following: 

Section 2346 : 

"* * * At such time and place, or at a time to which they 
shall publicly adjourn the consideration thereof, they shall publicly 
open, read and examine the proposals made, and award the contract 
for furnishing the material and for the erection of such superstruc
ture to the person or persons giving security as required by the pro
visions of this chapter, who is the lowest or best bidder or bidders, 
considering price, plan, material and method of construction." 

Section 2355 : 

"* * * Such contract, so far as it relates to public buildings or 
bridge substructures, shall be awarded to and made with the person 
who offers to perform the labor and furnish the materials at the lowest 
price, and gives good and sufficient bond for the faithful performance 
of the contract in accordance with the plan or plans, descriptions or 
specifications herein required, which shall be made a part of the con
tract." 

Section 2365 : 

''The bonds provided for in this chapter required to be taken by 
a board or officer of the county, township, city, village or school dis
trict of the state shall not exceed fifty per cent. of the estimated cost 
of such public building, bridge substructure or superstructure, or re
pairing, altering or rebuilding thereof. The officers mimed herein may 
require the person or persons on the bond of the successful bidder or 
bidders to qualify that they are residents of the state, and jointly worth 
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a greater sum than the amount named in the bond oYer and almn~ al! 
liabilities and exemptions allowed by law." 
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It appears to me, from the language of these s~ctions and from the general 
policy of our law in relation to the giving of bonds as security for the faithful 
performance of contracts, that it was the intent of the general assembly that a 
separate bond should be given for each and every separate bridge contract and 
that no such blanket bond as is presented by you can be permitted as m com
pliance with the law relating to the building of bridges. 

I am, th~refore, of th~ opinion that such a bond as you present should not 
be accepted by the county. 

Yours very truly, 
\V. H. l\lrLLER, 

Assistant Attorney General. 

DEPUTY STATE SUPERVISORS OF ELECTIO~ MAY EMPLOY 
ASSIST AXT CLERK. 

December 6th, 1910. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of November 23rd 
requesting my opinion upon the following questions: 

"1. Are the provisions of Section 4877 of the General Code, 
relating to the payment of a deputy clerk and assistants applicable 
to all counties, or do they only confer such authority in counties 
containing registration cities? 

"2. If it is held that the provisions of Section 4877 of the 
General Code do not apply to counties not containing registration 
cities, does the provision of Section 4821 that all proper and 
necessary expenses of the board shall be paid out of the county 
treasury, authorize the board of deputy state supervisors of elec
tions, or that board in conjunction with the county commissioners, to 
employ a deputy clerk or assistant clerk? 

''3. If the second question is answered in the negative, how 
are the examiners of this department to distinguish between a deputy 
clerk or assistant. clerks that may not he legally employed and 
'clerks to assist the board of election in canvassing and tabulating 
returns' that may he legally employed?" 

Section 4R77 of the General Code provides in part as follows: 

"\Vhen necessary, the board (deputy state supervisors or the 
supervisors and inspectors of elections) may employ a deputy clerk 
and one or more clerks as temporary assistants of the clerk at a 
Ealary of net to exceed the rate of one hundred dollars per month 
each and prescribe their duties. * * *" 

This section is a part of the chapter relating to the registration of electors. 

and, in my opinion, applies only in counties containing registration cities. 
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In connection with your second and third questions you cite for my con
sideration the case of State ex rei Vail v. William E. Craig, 21 C. C. 180. That 
case inYolved a construction of Section 2966-4 R. S., now Section 4821, of the 
General Corle. \Vhile, as you state, the case was decided before the present 
election law was enacted, nevertheless, the law then in force and construed 
therein was the same as that involved in your second and third questions. The 
carefully considered opinion of Marvin, J., is very aptly summed up in the 

.:syllabus which is as follows: 

(1) "Under Section 2966-4 R. S., the compensation for a 
necessary assistant to the board of deputy ~upervisors of elections 
may be allowed and paid as necessary expenses. 

(2) "But the county auditor can not issue his warrant on the 
treasurer to pay for such services unless the amount has first been 
allowed by the county commissioners." 

I am, therefore, of the opinion that a board of deputy state supervisors 
-of elections, with the approval of the county commiSSioners, has authority under 
Section 4821 of the General Code, to employ assistants to its clerk. This holding 
makes it unnecessary for me to answer your third question. 

Yours very truly, 

u. G. DENMAN, 
A ttomey General. 

SHERIFF MAY ACT AS PROBATION OFFICER. 

December 8th, 1910. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :--You ask: 

First, Whether a sheriff may be legally appointed as probation 
officer of the juvenile court; 

Second, Whether a sheriff, who is also a probation officer and 
who acts under Section 1660 of the General Code, may retain the 
fees arising under such section, or pay the same into the county 
treasury to the credit of his fee fund as sheriff; 

Third, whether a sheriff may receive compensation out of 
the county treasury as a probation officer and, if so, whether he 
may retain the same, in addition to his salary as sheriff, or must 
return the amount of such compensation into the county treasury. 

Section 1662 of the General Code provides for the appointment by the 
judge of a chief probation officer and as many as three assistant probation 
officers. The Jaw also provides that: 

"The judge may appoint other probation officers, with or with
out compensation." 

Section 1663 of the General. Code sets out the duties of such probation 
o0fficers in the following language: 
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"\\'hen a complaint is made or filed against a minor, the pro
bation officer shall inquire into and make examination and investi
gation into the facts and circumstances surrounding the alleg~ 

delinquency, neglect, or dependency, the parentage and surround
iags of such minor, his exact age, habits, school record, and every 
fact will tend to throw light upon his life and character. He shall 
be present in court to represent the interests of the child when the 
case is heard, furnish to the judge such information and assistance 
as he may require, and take charge of any child before and after 
the trial as the judge may direct. He shall serve the warrants 
and other process of the court within or without the county, and 
in that respect is hereby clothed with the powers and authority of 
sheriffs. He may make arrests without warrant upon reasonable 
information, or upon review of the violatiton of any of the provrnions 
of this chapter, detain the person so arrested pending the issuance 
of a warrant, and perform such other duties, incident to their 
offices, as the judge directs. All sheriffs, deputy sheriffs, consta
bles, marshals and police officers shall render assistance to proba
tion officers, in the performance of their duties, when requested so 
to do." 
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It appears, from a review of the history of the juvenile court law, that 
the purpose of having probation officers was to secure individuals, other than 
the then existing officers, to assist in the handling of juvenile cases. Among 
such officers who have, under the juvenile court law, been largely supplanted 
in the handling of these cases by such probation officers, are the sheriffs and 
their deputies. The section above quoted shows that a probation officer, in the 
serving of "warrants and other process of the court," is "clothed with the 
powers and authority of sheriffs." A probation officer not only performs all 
the duties in such cases which were formerly performed by the sheriffs, but he 
performs additional duties, such as making "examination and investigation into 
the facts and circumstances", being "present in court to represent the interests 
of the child," furnishing "to the judge such information and assistance as he 
may require," etc. In other words, the probation officer may perform all duties 
of the sheriff in such cases, and also a number of additional duties. The law 
provides that "sheriffs * * * shall render assistance to probation officers 
in the performance of their duties, when reque~tcd so to do", but the law does 
not specifically state that a sheriff may be a probation officer. 

It appears to me from the above that a probation officer must perform certain 
duties in addition to those which are to be performed by the sheriff and that 
the performance of all the duties of a probation officer by a sheriff would at 
least interfere with the faithful performance of the duties of his office as sheriff. 
Since section 1663 requires a sheriff to render assistance to a probation officer, 
it would seem that the statute differentiates the two positions and considers them 
as positions which should be held by different persons. Such differentiation is 
also emphasized by section lfl60, which provides that: 

"The warrants * '-' * may issue to a probation officer of any 
court or to the sheriff of any county, *" 

J t appears to me, therefore, that it is the policy of the juvenile court law 
that probation officers should be persons other than regular officers of the law 
such as sheriffs. If, however, a sheriff could also act as a probation officer, in 
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such case, under section lGliO, warrants, etc., shou)d issue to him as sheriff be
cause he is a regular officer of the county for the serving of such warrants, etc., 
and since practically the only reason for issuing such warrants, etc., to a proba
tion officer, under the changed condition of the law, is to procure a person other 
than the sheriff to serve such warrants, etc. A further reason for this conclusion 
arises from the fact that if the warrants issued to the sheriff, as such, he must, 
under section 2977 of the General Code, pay all fees, costs, etc., arising there
from into the treasury of the county, whereas if such warrants issued to the 
sheriff not as sheriff but as probation officer, he could, as probation officer, retain 
to his own personal use such fees or expenses as might be incurred in the handling 
of such warrants, etc. In other words, if the sheriff could act as a probation 
officer in such matters, he could evade the provisions of the county salary law. 

As to your third question, it might be argued that a sheriff could act as 
probation bfficer to the extent that he would perform services not required of 
a sheriff but rather the additional services which are required of a probation 
officer and that he could, under section 1662, General Code, receive some com
pensation for such additional services. To argue thus would be to say that a 
person, namely a sheriff, may be appointed as probation officer but may not per
form all the duties of such position of prob'ltion officer, for the reason that he 
would be compelled to perform some of such duties as sheriff. Such a con
dition is so inconsistent as to be impossible for the reason that one probation 
officer must have as much power and be able to perform as many duties as 
another. 

I am, therefore, of the opinion that a sheriff may not act as probation officer 
or recetve any compensation or fees of any kind in the capacity of a probation 
officer. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

CORONE-R-EFFECT OF REMOVAL FROM COUNTY -INFIRMARY 
PHYSICIAN- REMOVAL FROM COUNTY. 

December 12th, 1910. 

Bureau of Inspection a11d Supemision of Public Offices, Department of Auditor 
of State .. Columbus, Ohio. 

GENTLEMEN:- I have before me your letter of December 1st, in which you 
submit to me _for an opinion thereon the following questions: 

"1. If the person occupying the office of coroner of a county re
moves from the county and becomes a resident of an adjoining county, 
does such removal operate to create a vacancy in the office, or is any 
action required to declare the ofiice vacant, or may said person con
tinue to hold the office notwithstanding his removal? 

"2. If the coroner above mentioned is also employed by the in
firmary directors as infirmary physician, does he forfeit this employ
ment by reason of his removal, or may he continue to act in the ca
pacity of infirmary physician and receive the compensation under his 
contract?" 

After carefully searching the statutes I can find nothing authorizing the 
removal of the coroner or creating a vacancy in that office by reason of the 



ATTORXEY GEXERAL. 

remcn·al of the coroner from the county in \\·hich he h L:tctt:cl during hi;, term 
of office . 

. \rticle 1\ St'Ction -! of the Con<;titutiun provides: 

"X o person shall be elected or appointed to any office m this 
state, unless he possesses the qualifications of an elector." 

Article 5, section 1 of the Constitution provides: 

''Every white male citizen of the L"nited States, of the age of 
twenty-one years, who shall have been a resident of the state one year 
next preceding the election, and of the county, township, or ward, in 
which ht: resides, such time as rna)· be provided by law, shall ha\·e the 
qualifications of an elector, and be entitled to vote at all elections." 

From a reading of this section it will be readily seen that the coroner must 
be a resident of the county in which he is located at the time of his election to 
the office, and it is unreasonable to think that· it \\·as the intention of the legisla
ture and the framers of the Constitution that the coroner after his election, and 
during his term of office, could take such action as would render him ineligible 
to be elected to the office in t·he first place. 

lt would be contrary to public policy for a public officer, during his term 
of office, to be permitted to take such action as would disqualify even a can
didate for the oflice which he holds. It is a well-settled principle of law that a 
vacancy in office will occur when the incumbent, before the expiration of his 
term, remo\·es with the intention of permanently remaining away from tile po
litical division in and for which he was elected or appointed to perform the 
duties oi the office; and a judicial determination is not necessary to establish 
the fact of such vacancy. 

T am, therefore. of the opinion that the office of county coroner, in the 
absence of statutory provisions, is vacated by reason of the coroner taking up 
his residence in another county than the county in which he was elected, and 
that no action is necessary to declare the office vacant, and, further, that the 
county commissioners may consider the office as vacant and proceed to fill the 
vacancy as proviflecl for in section :!R:2!l of the General Code. 

J am further of the opinion, replying to your second question, that the re
moval of the infirmary physician from the county operates a forfeiture of his em
ployment on the ground that the continuation of his employment would be con
trary to puhlic policy, and also hy reason of the fact that his removal operates 
as an abandonment of the office. 

Yours very truly, 
U. G. DENMAN, 

Attorney Ge11eral. 

COVXTY OFFICERS- DATE COMPE)-;fSA TIO;-J WILL CHANGE BASED 
0?\T FEDERAL CEXSUS OF I!JlO-FULLY DISCUSSED. 

December 12th, 1910. 

Bureau of luspectio11 and Supervisiou of Public Offices, Departmellt of Auditor 
of State, Co/Jtmbus, Ohio. 

GEXTLD!E:o."":- I have before me your letter of November 30th, m which 
you submit to me for an opinion the following questions: 

:!!J A. G. 
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1. "At what date will each of the officers receiving salary 
change the basis of his compensation to the federal census of 1910 ?" 

2. '"If a probate judge is elected at the X ovember election, 
1910, to fill out the unexpired term. ending in February. HJ13, would 
his salary be based upon the census of 1900 or that of 1910 for the 
period from K ovember 8th, 1910, to February fJth, 1m:P" 

Sections 2990 et seq. of the General Code, fixing the salaries of the various 
county officers, provide that each of the following officers: auditor, treasurer, 
probate judge, clerk, sheriff, recorder and prosecuting attorney, shall receive 
so much money, fixing the amount based on the population of the county "as 
shown by the last federal census next preceding his election." The meaning 
of the statute is so perfectly clear that it seems incapable of misconstruction. 

-The only questionu for solution is the question of what was the last federal 
cel!sus next preceding the election of the officer iu question. 

Section 2 of the Act of Congress passed July 2nd, 1909, entitled "An Act 
to provide for the thirteenth and subsequent decennial censuses" is as follows: 

Section 2. '"The period of three years, beginning the first day 
of July next preceding the census provided for in section one of 
this act shall be known as the decennial census period, and the re
ports upon the inquiries provided for in said section shall be com
pleted and published within such period." 

Section 1 of the abo,·e act provides that the census shall be taken in the 
year 1910 and every ten years thereafter. The decennial census period, there
fore, covers the three years beginning July 1, 1909, and ending June 30, 1912. 
The act requires the completion and publication of the census within the said 
period of three years. 

Section 2 of the Municipal Code of Ohio provides in substance that the 
classification of cities and villages shall be determined by their population as 
shown by the federal census, when the same is officially made known by the 
director of census to the secretary of state of Ohio, and by him transmitted to 
the mayor of the municipal corporation affected. The provisions of the Munici
cipal Code do not touch the question at issue except that the classification of 
cttles and villages and the salaries of county officers have this much in com
mon, that they are both determined by the federal census. The Municipal 
Code, howe,·er, goes a step further than the statutes fixing the salaries of 
county officers and specifically provides the manner in which the different muni
cipalities shall be officially notified of the fact of their respective populations 
as shown by the federal census. 

The statutes of Ohio, except those referred to in the Municipal Cod~, are 
silent on the proposition of the manner 111 which what constitutes the last fed
eral census shall be ascertained. It is a well settled principle of law, how
ever, that courts will take judicial notice of the population of a state,- of a 
county, or of a municipality as shown by· the federal census. The statutes 
provide absolutely no way in which the fact of the last federal census shall 
become known, as affecting the salaries of county officers. The county com
missioners, in making appropriations covering the salaries of the various county 
officers, must, however, necessarily take notice of the federal census if it has 
been officially completed and published, but if the census is not completed and 
published, or if the enumeration is completed and not published, the county 
commissioners are certainly not bound to take notice of the census as having 
been made. The last general election at which the various county officers were 
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elected was held XO\·ember 8th, 1910. That much of the federal census of 
1910 showing the population of the various counties nf the state of Ohio was not 
given out by the Director of the Census Durand until :\0\·ember 23, 1910,
more than two weeks after the county officers were elected. The giving out 
by the director of census was of itself an official act, but I may say that the 
official certification showing the population has not yet been made by the sec
retary of state. 

Section 20, Article 2 of the Constitution of Ohio, of 1851, provides that: 

''The general assembly, in cases not prO\·ided for in this con
stitution, shall fix the term of office and the compensation of all 
officers; but no change therein shall affect the salary of any officer 
during his existing term, unless the office be abolished." 

If the population of the counties of Ohio as shown by the federal census 
had not made known or published before the officers elected on Xovember 8th 
began their respective terms in office, the question would be settled by the above 
section of the Constitution, and the decision of the courts under it, which have 
firmly establshed the rule that the compensation of a county officer can not 
be changed during his existing term of office. However, as the publication of 
the population of the counties of Ohio was made by the federal director of 
census, before the county officers elected :\0\·ember 8th began their terms of 
office, we must look to the statute itself for the solution of the question. 

The statute provides in the case of the auditor, treasurer, probate judge, clerk, 
sheriff, recorder, and prosecuting attorney, that the salary of such officer shall be 
based upon the population of his county "as shown by the last federal census 
next preceding his election." The last federal census preceding the general 
election of November 8th, 1910, was the census of 1900. It is certainly not the 
meaning of the statute, nor was it the intention of the legislature that the sal
aries of county officers should be based upon a fact which was not known to 
the public at the time of their election. So far as the public was concerned, so 
far as the county officers were concerned, and so far as the county commis
sioners were concerned, the last federal census next preceding the election of 
November 8, 1910, was the census of 1900. The fact that the census figures of 
the population of the counties of Ohio was given out on Xovember 23rd is a 
.fad of no consequence as affecting the county officers elected Xovember 8th. 
So far as was known outside of the census department at that time, the figures 
might be legally withheld until June 30th, 1!)] 2. The meaning of the word 
"election., is perfectly clear. It means, 

"a public meeting of the electors within a prescribed election district 
* 1

' '-' proceeding by ballot to the choice of persons to fill the 
various offices." 

lt is a perfectly obvious fact that by no possible distortion of the word 
"election" as it is used in section 2990 of the General Code et seq. can it be con
strued as to have any other meaning. 

I am, therefore, of the opinion, answering your first question, that the 
basis of compensation of county officers elected Xovember 8, 1910, will be the 
federal census of 1900, and that, under the existing statutes, the salaries of 

. county officers elected at the next election, and thereafter until .the census of 
1920 is completed and published, will be based upon the census of 1910. 
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I am further of the opinion, replying to your second question, that the sal
ary of a probate j udgc, elected at the :'\ ovember election of 1910, to fill out an 
unexpired term ending in February, l!JI:l, will be based upon the census of 1900. 

Yours very truly, 
u. G. DENMAN, 

Attonzey General. 

:\lUNICTPAL CORPOT~.\TIO:\-CO::\TRACT-SPECIFICATIONS-MUST 
.\!'FORD CO:\!PETITTO::\ DJ BIDDING. 

December 13th, 1910. 

Bureau vf Inspectiou aud Supcr<:isivll of Public Offices, Departmeut of Auditor 
of State, Colu111bils, Ohio. 

GENTI.F.ME"' :-] beg to acknowledge receipt of your letter of December 7th 
'in wh!ch you state that a certain villag<> council 'tas entered into a contract for 
the purchase of the equipment for an electric light plant, and that the specifica
tions approved by council and upon which the contract was let are so drawn as, 
in effect, to limit the purchaoe to the products of a single manufacturer. You 
request my opinion as to whether or not a taxpayer may enjoin the payment 
of any money under such a contract. 

Section 3811 of the General Code, formerly Section 45b M. C., provides in 
part as follows: · 

":\ o municipal corporation shall adopt plans or specifications 
for a public improYCment r<>quired by law to be made by contract 
let after competitive bidding, which requires the exclusive use of 
* * * an article or process wholly controlled by any person, firm 
or corporation or combination thereof." 

The purposes and intent of this section are clear. It aims to secure true 
competition in bidding on municipal contracts. The letter enclosed in your 
letter discloses that the specif1cations do not expressly require any particular 
article, but that they are so drawn as to make it impossible for any articles 
produced by other manufacturers to conform thereto, although such articles. 
are of the same kind and intended for the same use. It appears, therefore, that 
an attempt has been made to accomplish by indirect methods what would clearly 
be a violation of law if directly undertaken. 

1 am, therefore, of the opini01i that the contract has been unlawfully 
entered into, and that an injunction suit could be maintained for the purpose 
of restraining its performance. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

TAXES-DELJ)l'QUENT-SALE. 

December 17th, 1910. 

Treasurer's office must be open for payment of delinque~Jt taxes until sec01ta 
Tuesday in February. 
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Deliuqueut tax sale must be lzeld ou secoud JJ 01!da:y; in Fcbntar:y tlzough it 
cannot be completed before semi-aunual settlement. 

Bureau of luspection and Supervision oj PuNic Offices, Department of A11ditor 
of State, Columbus, Ohio. 

GENTLE:>! EN :-1 beg to acknowledge receipt of your letter of December lOth 
enclosing a letter addressed to you by the Treasurer of \Vood County in which 
he requests an opinion upon the following facts: 

''Section 2649 of the General Code provides that the office of 
the County Treasurer shall be kept open for the collection of taxes 
from the delivery of the duplicate until the 25th day of January. 
Session Laws 101, pages 164 and lti.) show that the notice should 
read thus: 'And notice is hereby given that the whole of such sev
eral tracts, lots or parts of lots * '' •) will be sold by the county 
treasurer at the court house in such county on the second Tuesday 
of February, ---, unless the taxes and penalty are paid before 
that time.' Section 2596 provides that settlement must be made or on 
before the 13th day of February. Section 2600 provides that the 
county auditor shall send a copy of settlement papers to the state 
auditor within. ten days after he has made semi-annual settlement 
with the treasurer. 

"1st. If the notice is published as provided by Session Laws 
101, pages 164 and 165, taxpayers will he mislead if the treasurer's 
office is only open until January 20th for the collection of taxes. 

"2nd. It will be impossible in this county to have the delin
quent sale February 14th and include the amounts received in the 
February settlement, which is to be made on or before February 15th, 
and if the proceeds of the delinquent sale are not included in the 
February settlement the penalty should be added for the first half 
of the 1910 taxes. So the amount the various pieces would have 
to sell for on February 14th, lilll, would be more than what the 
owners would have to pay if they paid their taxes before January 
25th. This would conflict with the provisions of Sections 5704 and 
5705, as amended in 101 Session· Laws." 

The following provisions of the General Code may be quoted for the pur
pose of defining the machinery of delinquent tax proceedings: 

Section 5R7R of the General Code: 

"If one-half of the taxes charged against an entry of real estate 
is not paid on or before the twentieth day of December, in that year, 
or collected by distress or otherwise prior to the February settlement, 
a penalty of fifteen per cent. thereon shaJl be added to such half of 
said taxes on the duplicate. If such taxes and penalty, including the 
remaining half thereof, arc not paid on or before the twentieth of June 
next thereafter, or collected by distress or otherwise prior to the next 
August settlement, a like penalty shall be charged on the last half of 
such taxes. The total of such amounts shall constitute the delinquent 
tax on such real estate to he collected in the manner prescribed by 
law." 
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Section i56i9 : 

·'If the total amount of delinquent taxes and penalty * * * 
together with one-half of the taxes charged against such real estate 
for the current year, is not paid on or before the twentieth day of De
cember, of the same year, the delinquent taxes and penalty, and the 
whole of the taxes of the current year, shall be due, and be collected 
by the sale of the real estate, in the manner authorized by 
law. * * *" 

Section 5i04 (as amended 101 0. L. 164) : 

"Each county auditor shall cause the list of delinquent lands in his 
county to be published weekly for two weeks between the twentieth 
day of December and the second Tuesday in February next ensuing 
* * * There shall be attached to the list a notice that the de-

. linquent lands will be sold by the county treasurer, as provided by 
law.'' 

Section 5i05 of the General Code (as amended 101 0. L. 164) .: 

"Such notice shall be in substance as follows: * '' ·~ The 
lands, lots and parts of lots returned delinquent by tht! treasurer 
* * * with the taxes and penalties charged thereon, * * * are 
contained and described in the following list, * * * And notice 
is hereby given that the whole of such several tracts, lots or parts of 
lots, or so much thereof as may be necessary to pay the taxes and 
penalty charged thereon, will be sold by the county treasurer at the 
court house in such county on the second Tuesday in February, 
* * * unless the taxes and penalty are paid before that time, and 
that the sale will be continued from day to clay, until the several tracts, 
lots and parts of lots, ha,·e been * ·~ * offered for sale." 

Section 5ill of the General Code (as amended in 101 0. L. 165) : 

"The county treasurer * * •:• shall attend at the court house 
* * * on the second Tuesday in February, * * * and at and 
after the hour of ten in the forenoon, offer for sale, separately, each 
tract of land, * * * contained in such advertisement, on which 
the taxes and penalty have not been paid. * * * The treasurer shall 
continue such· sale from clay to clay until each of such tracts * * * 
have been offered for sale." 

Section 2649 : 

''The office of the county treasurer shall be kept open for the 
collection of taxes from the time of delivery of the duplicate to the 
treasurer until the twenty-fifth clay of January, and from the first day 
of April until the twentieth day of July." 

The conflicts noted by the county treasurer are more apparent than real. 
It is true that it may be misleading to taxpayers to notify them that their lands 
will be sold for taxes unless the taxes are paid by a certain date, when, as a 
matter of fact, they can not be paid later than another date previous to the date 
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speciti.:u in the notice. It is tru.: also that the procerlure in the matter oi the 
sale of delinquent lands mctst he >trictly a'lhert•<l t11 in nrder that its \·a:idity 
may be upheld and that e\ ery opportunity for the payment oi taxes by the person 
charged therewith afforded hy the st·•te mu~t he in point oi fact presented. For 
this reason, l inclin,· to the \'iew that ;ection :!li l:l of the General Code shoulrl 
be regarded as reierring only to the payment of taxes not delinquent. The section 
immediately precerlin~ it, <;ection :!litl' of the Gen,·ral Code, provides for the 
collection of tht• current taxes, anrl it is perfectly logical to regard section ~6!9 

as applicable only to the payment of this class of taxes. I do not find that said 
section :!fi-l!l, which was form.:rlv section IO~x R. S., has e\·er been construed. 

I am, therefore, of the opinion that, in order to carry out the manifest in
tention of amended section .jj"fi:J, the treasurer shoulcl not close his office for 
the collection of delinquent taxes on the twenty-fifth day oi January, hut should 
recei,·e such delinqn~nt taxe~ np to the date of the delinquent tax sale. 

The second conflict noted by the treasurer grows out of a practical rather 
than a theoretical difficulty. It is clearly the (!ttty of the treasurer to hold the 
delinquent tax sale on the second Tuesday of February, which may occur, of 
course, as late as February l-Ith. So long as the tax sale is completed on the 
fourteenth it is still logically possible for the proceeds thereof to be included in 
the settlement to be made on the fifteenth, so that the treasurer would have no 
right to anticipate the fact that land sold on February 1Hh would ha\·e to be 
sold for an amount sufficient to cover the penalty on the current taxes which 
had accrued under section ,)()7~ of the General Code; on the other hand, such 
penalty should not be included in the amount for which the land should sell if 
it were sold on February lith. 

If, however, the sal<" is continued from clay to day and lands are sold after 
the settlement, then the penalty of fifteen per cent. must be added and included 
in the amount for which the property is to sell. It is thus apparent that this 
difficulty can he surmounted and that these apparent conflicts can be worked out 
satisfactorily. In proceeding under the delinquent tax law it is of vital impor
tance that all the pro\ is ions for the protection of the delinquent taxpayer he 
strictly adhered to, and for this reason if the treasurer published the delinquent 
list as provided in amencll'll section .170-! and thus. so to speak, puts the machinery 
in motion, he must permit it to run its crntrse regardless of any practical incon
venience to which it may submit him at the time of the February settlement. 

The treasurer refers also to section :!liOI of the General Code which pro
vides that, 

"During the month of August of each year, the auditor shall 
make and record, in a honk prm·ided for that purpose, a list of all 
lands and town lots returned by the treasurer delinquent at the pre
ceding settlement, * '~ * charging thereon the unpaid taxes for 
the year next preceding, together with the penalty thereon, and also 
the taxes of the current year. ':' '~ '~" 

As the treasurer observes, this is the section which provides for making up 
the delinquent tax list for real estate. If there is a conflict between this section 
and amended sections ,)iO-! and .')iO.i of the General Code, it is no greater than 
the apparent conflict between sections 2fl0l and .5fli!l of the General Code above 
quoted, which provide that the whole of the taxes of the current year shall be 
due and collected by sale of the real estate iP case the first half of the taxes 
arc not paid on or before the twentieth day of December, and in case the taxes 
on the same property were not paid at all during the preceding year. The solu
tion of this difficulty, it appears to me, is as follows; 
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In case a tax once becomes delinquent, the lien fpr such tax is to be dis~ 
charged by a single sale, and such sale must be made for a sum that will include 
all taxes and penalties accrued at the date of the sale. That is to say, if taxes 
on a certain tract become delinquent in such manner as to be included in the 
delinquent list sold for taxes in February of a given year, the amount realiz~ 
from such sale must be sufficient to pay the taxes originally delinquent, and those 
which have accrued for the preceding year as well; the property is not twice 
delinquent. Under such a construction of the law section 2601 of the General 
Code must be held to apply only t~ taxes for the first time delinquent; that is to 
say, the delinquent list made each August is not under any circumstances to include 
lands previously returned as delinquent and sold or offered for sale for taxes 
before the preceding February settlement. 

Yours very truly, 
U. G. DENJI!AN, 

Attorney General. 

BOARD OF PUBLIC WORKS-CERTATX EXPEi'JDlTURES FULLY 
DlSCCSSED. 

December 12th, 1910. 

The Bureau of Uuiform Accollll!illg, Dej>art•ltcllt of Auditor of State, Columbus, 
Ohio. 

GENTLEliiEN:- I am in receipt of your letter enclosing copies of pay rolls 
and vouchers relating to the public works of the state and submitting a number 
'of questions relating to expei1ditures in connection with the public works. The 
matters 3ubmitted are stated by you as follows : 

''1. Voucher X o. -!, $8.0U, rt>nt of house to ~1rs. :\1arie Aylward, 
wife of James Aylward, locktender at Lockland; 

James Aylward's salary at the time of his appointment was fixed 
at $2:.!.00 per mvnth, ami no mention was made of house rent. Re
ferring to the officer's pay roll you will see that he is receh·ing the 
ahm·e salary. 

The questions arising are: Has yfrs. :\ylward, the wife of a 
regularly appointed officer or employe of State Board of Public \Vorks 
the legal right to contract in any way with said Board? Has Mrs. 
Aylward the legal right to receive any remuneration in addition to his 
salary fixed by this lloard and for which he performs no additional 
labor other than those for which he is p~id his regular salary? 

<> Voucher Xo .. 5, $fi.Ofl, rent of house to Mrs. J. \V. Gorman, 
is identical with the above case. 

If these bills \\·ere submitted in names of husbands would the 
application of the law be the same? 

Some locktenders li\'e in stale dwellings, while others do not and 
receive no extra pay for rent. 

8. Voucher X o. 7 has one item for telephone rental one month 
in dwelling of foreman. Is the allowance of that item legal? 

4. Voucher X o. 9 is similar to Voucher No. 7. 
!i. Voucher )Jo. 14 is not itemized. 
G. Voucher ~o. 17,-If James K. Aylward and James Aylward 

are one and the same person, is the allowance of this bill legal? 
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7. Has a regularly appointed employe of Hoard of Public \\"orks 
the legal right to sell any material of any kind to same department? 

8. Has a regularly appointed employe of the Board of Public 
\\" orks the legal right to receive any remuneration for labor other 
than that for which he was appointed, providing said labor does not 
in any manner lesseli his efficiency for the position to which he was 
appointed? 

9. ::O.Iay any employe of Board of Public \Yorks legally receive 
any remuneration for labor or material by written contract or other
wise, other than the fixed salary and necessary hotel and traveling 
expenses? 

10. Has a regularly appointed employe of Board of Public 
\Vorks the legal right to hold two positions, for each of which he re
ceives a separate salary, and to each of which he has been regularly 
appoir.ted? 

11. Pay roll Xo. I.-Millie Cable, $:.?0.00, cook on boat No. 1. 
Pay roll X o. I.- Anna Brown, $~0.00, cook on boat No. 2. 
The members of the crews connected with these boats pay $4.00 

apiece each week to the foreman for their hoard. They live in the 
boats which are their homes for all intents and purposes and receive 
a wage of $1.7.5 each per day, being the customary price paid in other 
parts of the state for similar work. 

On the other repair boats the cooks are paid by some one other 
than the state. 

Under these conditions, are the ahm·e hills allowable?" 

457 

As to matters 1 and ~. records on file in the office of the board of public 
works indicate that from the beginning it was the policy of the State either to 
own houses for their locktender~ or to lease houses in the name of the State, 
the use of which houses was given to the Jocktcnr!ers free of charge in addition 
to their salaries. Prior to the leasing of the public works in 18131 most of the 
locktenders of the State lived in Jock houses owned by the State. 

That this policy of providiug Jocktenders with homes at Jockhouses adjoining 
their posts of duty was continued since the public works were reco,·ercd from the 
lessees in 1~78, is shown by a perusal of the annual reports of the board of public 
works. For example, the . \nnual Rl'pnrt of the hoard of public works for the 
year ending Xm·ember 1!:i, 1~Ril, shows that H. M. Skillman, then Jocktender at 
Lockland, who seems to be a predecessor of James Aylward, receiver! a salary 
of $:22.00 a month (see page ;:; of Report), and in addition received $8.00 a month 
for "rent of locktender's house" (see page 111 of Report). The H.e!)ort of the 
board of public works for the year ending X ovemher l!:i, 189G, shows (page 8) 
that French Whitehead was at that time predect>ssor of Mr. Aylward at $22.00 
a month and that (see page 9:.?) he received $~.on a month for "rent, Lockland". 
The Report for JWio also shows that during that year J. \V. Gorman was lock
tender at Crescentville at $10.00 a month (page 8) and that he received $6.00 a 
month for "rent, Crescentville". The reports of the board of public works show 
this to have been the uniform policy with the various Jocktenders so far as I 
have been able to investigate, no data on this subject having been submitted with 
your letter. \Vhen, therefore, the board appointed a Jocktender to one of these 
posts at a given salary such as $~:2.00 a month or $10.00 a month from year to 
year, or appointed one locktender as successor to another, it was clearly under
stood on all sides that such locktender should receive both the amount stipulated 
as salary and the amount necessary for rent of lockhouse in which such lock
tender must have Jived. And the fact that the board of public works during all 
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these years made separate proyi;;ion for rent of lockhouse showed that in their 
opinion it was advantageous to the state to make such arrangements rather than 
to permit the various locktenders to make indi\·idual provision for securing homes 
in which to live. I believe, therefore. that it is legal for the .board of public 
works to pay the rent for such lockhouses in addition to the salary stipulated in 
their resolution employing a locktender. 

Since section 41;! of the General Code provides that: 

"The board of public works shall have the care and control of 
the public works of the state, and shall protect, maintain and keep 
them in repair * *, it may purchase on behalf of the state such real 
and personal property, rights and privileges as it deems necessary to 
accomplish such purposes". 

Under this language the board has a large discretion as to the busmess methods 
to be employed in handling the public works of the state. 

As to the person to whom such rent should be paid, it has usually been the 
policy of the board of public works, as far as l have been able to ascertain, to 
consider the amount of such rent as a part of the expense account of the lock
tender and to pay such amount to him. I believe that it would be a better policy 
to make the voucher payable direct to the person owning the premises if this 
would not work unnecessary incom·enience to such persons in cashing their 
vouchers. If such a lockhouse belongs to the wife of a locktender, the board 
has the legal right to pay rent to her, since under the laws in Ohio a wife has 
a separate and independent right to contract and may own real estate as well as 
personal property separate and independent from her husband who has no legal 
interest whatever except inchoate right of dower in such property or in such 
contract during her lifetime. 

As to matters 3 and 4, I find that the policy of the board of public works 
for many years past in relation to telephones for foremen and superintendents 
of repairs has been of the same nature as their policy in relation to rent of the 
lockhouses. For example, on pages 102, 10:1, etc., of the Annual Report for the 
year ending November 15, 1886, I find that such telephone rent has been paid; 
likewise in the report of the board of public works for the year ending 
November 15, 1896, pages 88, 89, 90, 91, etc., I find similar payments for tele
phones. When,. therefore, the· board employed a foreman or superintendent of 
repairs at a certain salary it was understood by all parties that telephones were 
to be paid for by the board in addition to the salaries fixed. Since telephones 
for such persons are absolutely necessary for the proper maintenance and care 
of the canal system, and, since it is for the board to determine in what manner 
the state can receive the best results for the money expended, the board can 
provide for the payment of such telephone bills. l f there is any objection, of a 
business nature, to the payment of these bills separately, the board can, of course, 
fix a salary for any of its employes and make it a condition of their employ
ment that they personally pay for the telephones which they use. 

As to matter No. 5, relating to voucher ~o. 14, this voucher is as follows: 

"The State of Ohio, Board of Public \Vorks, Debtor, to 
Thomas Dowling for supplies furnished as per bill itemized below, 

Material ............................................... $9 00 
Plasterers and labor ..................................... 21 40 

$30 40 
Plastering side walls and ceilings in three rooms, state house, 

Cumminsville." 
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Section 430 of the General Code provides that: 

". \t the clo>e of each month the superintendent of each division 
shall file with the chief engineer of public works duplicate time rolls 
of employes, itemized bills of materials purchased for the state, and 
other contingent expenses." 
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While the extent to which bills shall be itemized is largely a matter to 
be determined by each department, I believe that the above quoted provision of 
law requires that the bills should set out names of the persons who do the 
work, the time each person works, and the amount due each person for the 
time worked, also the amount of each kind of material purchased and the 
cost of each kind of material. Since the above bill does not con form with these 
requirements, such bill should be itemized before payment is made . 

. -\s to matters 6, i, 8, and 9, section 12914 of the General Code provides 
as follows: 

"\Yhoenr, being a member of a board of public works, engineer, 
superintendent, collector of tolls, gatekeeper, weighmaster, inspector, 
secretary, clerk or other person holding office under such board, 
during the location or construction of a canal or feeder, is inter
<'sted in a contract for purchase of lands, town lots or water priv
ileges for hydraulic purposes on or adjacent to a canal or feeder 
under the charge of such board, or for labor, construction or sup
plies thereon, shall be fined not less than one hundred dollars nor 
more than one thousand dollars and forfeit his office." 

This is a codification of section 10 of the act of May 13, 1878, 75 0. L. 
584, which reads as follows: 

'':\ o member of the board of public works, engineer, super
intendent, collector of tolls, gate-keeper, weighmaster, inspector, 
secretary, or clerk, or any other person holding office under said 
board during the location and construction of any canal or feeder, 
shall become interested, either in contract or purchase, directly or 
through another, in a11y lands, town lots or water privileges for hy
draulic purposes, on or adjacent to ·any such canals or feeders under 
the charge of such hoard, until after the expiration of his term of 
office; or be engaged or concerned, either directly or through an
other permn, in any contract for labor, construction, or supplies of 
any description whatever. Every person found guilty of violating 
the provisions of this section, on conviction thereof in any court of 
competent jurisdiction, on indictment or in formation, shall be ad
judged to pay a tine of not less than one hundred dollars, nor more 
than one thousand dollars, and shall, moreover, forfeit his office." 

The ahm·e revisions of section 10 occur in a number of provisions of the 
canal laws which were made in the early years of the canals and are found 
in section 10 of the act of .)7 0. L. 73, in section 11 of 55 0. L. 110, and per
haps in earlier acts of which the act of 55 0. L. is a revision. Since such 
section 12914 is a criminal section, it must, according to the rules of statutory 
construction, (see Sutherland), be strictly interpreted according to the exact 
language of the statute. A reading of the statute shows that the words "during 
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the location or construction of .a canal or feeder" precede the words "is inter
ested in a contract." Immediately following the words "is interested in a con
tract" are the words ''for purchase of lands, town lots or water privileges for 
hydraulic purposes, on or adjacent to a canal or feeder under the charge of 
such board, or for labor, construction or supplies thereon." Remembering the 
strict nile of construction which must be applied to criminal statutes, it cannot 
be said that the words "during the location or construction of a canal or 
feede_r" can be made applicable only to one or more classes of contracts men
tioned immediately following the verb "is interested," since, in the absence of 
specific language to the contrary, the words "for labor, etc.," are co-ordinate 
with the words "for purchase, etc.," and are both equally affected by the modi
fying language of the verb "is interested." For these reasons the statute refers 
only to contracts, etc., entered into at a time "during the location or construc
tion of a canal or feeder," since the plain language of the statute, so far as it 
relates to the questions asked, is as follows: 

"\Vhoever, being a member, * * * or other person hold
ing office under said board during the location or construction of a 
canal or feeder, is interested in a contract * * * for labor, con
struction or supplies thereon." 

Taking into consideration the history of the above statute, and the plain 
construction of its language, it apears that the statute was not intended to 
cover transactions occurring in connection with the maintenance and repair of 
a part of the canal system, but was meant to apply only during the location 
or construction of a new canal or feeder. \Vhile it would, of course, be im
proper for a member of the board of public works to enter into a contract with 
the board of which he was a member, it is not difficult to mention many situ
atiom in connection with the maintenance of the public works in which it 
might be ad\·antageous for the state to enter into contracts for material or 
services with individuals who, at the time, hold positions under the board of 
public works, such as lock tenders, collectors, etc., who could perform services 
to the state during emergencies. For example, if James Aylward, mentioned in 
matters X os. 1 and 6, were a lock tender receiving a salary of $22 a month 
and also the only blacksmith within a distance of several miles, it might be a 
di~:inct ,,,;\·: ntage to the state to pay him the 70 cents set out· in voucher No. 
17, complained of, for blacksmithing, rather than to consume a day's time in 
having the same work done by some blacksmith residing at a considerable dis
tance from the canal. I therefore, answer your questions 6, 7, 8 and 9 in the 
aft;rmati ve. 

As to the matter X o. 10, the board, in employing lock tenders, foremen, col
lectors and others, may employ them without stipulating that ·they shall give 
ali of their time and effort to the work of the state. That this has been the 
policy is evidenced by the low salaries which have been paid to many of such 
employes. This being the case, the board of public works may either pay such 
an employe an amount in excess of his fixed salary for work done which is not 
a part of the regular work for which he is paid, or the board may, if it so 
desires, combine two or more positions and pay to a single person the com
pensation for the work performed in each of such positions. 

Even in the case of public offices, the same person may hold two or more 
offices, in the absence of statutory prohibition, unless the duties of the offices 
held are incompatible with each other. Since most of the persons connected 
with the ·public works are not officers of the state under Article 2, section 20 
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of thO! Constitution, and since either their term of office, or t:JCir coaJ~<::Jsatio::, 

or !Joth, as well as the duties to be performed, are in most cases proyidetl f,r 
by the board of public works, for these reasons the rules of law re!ating tn 
public offices do not apply on the one hand, and, on the other lland, th..: hoard 
of public works, in exercising its discretion in the management of the pu!Jiic 
works, may legally determine that the interests of the state will be best pro
moted by the consolidation of two or more posttlons not incompatible with 
each other and one person may, in such case, legally hold two or more of 
such positions. 

As to matter );o. 11, section 218-3 of the Revised Statutes contains the 
following language: 

.. The superintendent * * * shall * * * file * * ~· bills 
for the subsistence of horses and for the board of hands, where 
the state is liable for such board, and other contingencies." 

Cnder this section, as well as under its general powers to maintain the 
public works of the state, the !Joard of public works may, if it so desires, pay 
for a cook on a state boat in any case in which it deems that such payment will 
be ach·antageous to the interests of the state. The fact that a cook is paid on 
one state boat and not on another does not affect the legal situation since the 
hoard of public works, in handling the business of the state, is clearly em
powered to handle each situation independent of any other. Such bills for 

·cooks may, therefore, be legally paid. 
Yours very truly, 

U. G. DE:>OlA:-l, 

Attorney Geuera/. 

X.\TIO~AL CONFERENCE DEVOTED TO CHILD SAVI~G-:\1A~~ER 
OF fRUSTF.ES OF CHILDREN'S HO:\fE SELECTING DELEGATE. 

December 20th, l!HO. 

flureau of Iuspection a11d Supervisioll of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GE:-\TLEliiE:-\ :-1 am in receipt of your letter of recent date, 111 which you 
submit the following for my opinion: 

Section 3087, General Code, is as follows: 

''The trustees shall not receive any compensation for their 
services, but they and the superintendent shall be allowed 
their necessary expenses while on duty, including expenses as 
duly accredited delegates to state and national conferences 
devoted to child-saving, and other charitable and correctional 
work, and such expenses shall be paid in the same manner 
as other current expenses of children's homes, and shall not 
exceed four hundred dollars in any year for any county." 

In ont> instance in the state a superintendent of the children's 
hom!! received a letter from the governor of the state designating 
him as a delegate to the national conference to be held in St. Louis. 
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\Vithout any other authority from the board of trustees of the insti
tution, the superintendent attended the conference. After his return 
he preseented a bill for his expenses to the board of trustees for 
their allowance; two of the members of the board approved the bill 
and signed a voucher for its payment; the other two members re
fused and still refuse to sign this voucher. 

Query; 1. Was such superintendent, under the circumstances, 
a duly accredited delegate to the conference and are his expenses to 
be paid by the board of trustees? 

2. Was the county auditor authorized to draw a warrant on 
the county treasurer upon the allowance of only two members of the 
board? 

You will note that Section 3087, General Code, provides that the trustees 
and the superintendent shall be allowed their necessary expenses while attending 
a state or national convention as a duly accredited delegate. Nowhere have I 
been able to find where the governor is authorized to select the accredited del
egates to a national convention, nor do I find anywhere any method provided 
for the selecting of any duly accredited delegate,- and for this reason I am of 
the opinion that the selecting of the dnly accredited delegate is within the 
power only of the board of trustees of the institution. 

From a reading of Sections 3077 and 3108, inclusive, of the General Code, 
you will note that the trustees are given the entire control of the children's 
home. They elect superintendents, appoint matrons, assistant matrons, etc., and 
have entire control of the home, and I am of the opinion that Section 3087 grants 
a power to the trustees to select the duly accredited delegate to national and 
state conventions and any person selected in any other manner is not the duly 
accredited delegate within the meaning of Section 3087, General Code. 

Answering your second question, I beg to call your attention to Section 
3081 of the General Code, which provides that the trustees of children's homes 
shall consist of four members. I am, therefore, of the opinion that the county 
auditor is without authority to draw a warrant on the county treasurer for any 
expense incurred at the home without the apvroval of a majority of the trus
tees. 

Yours very truly, 
u. G. DENMAN, 

Attome.v General. 

TAXATION-QUADRENNIAL APPRAISEMENT. 

County auditor in printing pamphlets 11eed not advertise for bids. 

December 20, 1910. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of October 19th 
in which you submit for my opinion thereon the following questions: 

1. Must the county auditor in printing the pamphlets required 
to be mailed . to each owner of real estate by section 5546, General 
Code, let the contract for same at competitive bidding? 
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2. :.\lay the county commissioners refuse to allow bills for 
printing pamphlets for any reason whatever? 

463 

Replying to your first question I beg to state that section 5546, General 
Code, simply requires the auditor to "cause to be printed in pamphlet form a list 
showing all the real estate" in townships and villages. There is no provision 
requiring the auditor to invite competitive bids, and I am, therefore, of the 
opinion that the auditor is not required to do so. 

Answering your second question I beg to state that section 5546, General 
Code, provides that "the expense of ~J * ':' printing * * * such pamphlets 
in cities shall be paid out of the county treasury upon the order of the board of 
assessors and the warrant of the county auditor", but said section is silent as 
to the manner of paying the expenses of printing and circulating such pamphlets 
in townships. 

Inasmuch as the same is clearly a charge upon the county funds, I am of 
the opinion that it must be paid as other claims against the county, viz., upon 
the allowance of the county commissioners. It is clear, therefore, that the county 
commissioners may refuse to allow such bills for any good reason, but the 
fact that such bills were not incurred after competitive bidding is not in law 
a reason which would justify the county commissioners in refusing to allow the 
same. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

ROADS AND HIGHW A YS-BOXDS-::.\L-\::\::\ER OF ADVERTISING
NOTICE OF SALE. 

December 28th, 1910. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of recent date 
in which you request my opinion as to the number of insertions of the adver
tisement of the sale of bonds by the commissioners of road districts authorized 
to be made under Section 7123 of the General Code. 

Your letter makes it apparent that you have had before you the original 
form of said section, which was as follows: 

"The sale of all such bonds shall be advertised for at least 
thirty days in two newspapers in the county * * *." 

There would seem to be no difficnlty as to the construction of this section 
as applied to a daily newspaper. The law rloes not require simply thirty days' 
notice of a thing; it stipulates that an :1dvertisement shall be made for thirty days. 
This being the case I am of the opinion that sn far as a daily newspaper is 
concerned, an insertion in each of its is<;ues during a period of thirty days will 
be necessary to comply with the law. 

On the same principle I am of the opinion that in counties in which there 
is no daily newspaper, or in cases in which the commissioners have chosen to 
arlvertise in the we~kly or semi-weekly newspaper in the county, the number 
of . insertions requirerl and authorized would be such a number as would em-
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brace all the issues of the paper clurin~ the period of thirty days; that is to say, 
the statute above quoted, in my judgment, means that an advertisement shall be 
inserted in the newspapers referred to and published from issue to issue during 
a period of thirty days, 111 all oi the issues of the newspaper published during 
that period. 

I have been unable to find any authority as to the question which you pre
sent which is not free from difficulty. The foregoing is, in my judgment, the 
best practical solution of the matter. 

J have considered ~-our question with respect to Section 7125 in its original 
form, because you have informed me verbally that· the question now before your 
department arose under the same while it was in force in the foregoing lan
guage. Permit me, howe,·er, to call your attention to the fact that said Section 
7125 of the General Code was amended by the Act of March 15th, 1910, 1.01 0. 
L. 33, to read as follows: 

''The sale of all such bonds shall be advertised once each 
week, for four consecutive weeks, in two newspapers in the county. 

* * *" 

It will be readily observed that no question arises as to the proper construc
tion of the amended statute. 

Yours· very truly, 
u. G. DENMAN, 

Attorney General. 

COUNTY C01-L\1JSSIO~ERS-ALLOW ANCE TO AUDITOR FOR CLERK 
HIRE UNDER SECTIO~ 2629-U)JEXPENDED BALANCE OF 1909 
MAY BE USED I)J 1910. 

December 29th, 1910. 

Bureau of Inspection and Super·vision of Public Offices, Department of Auditor 
. of State, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of December 20th 
in which you request my opinion as to the following question: 

"If the count:v commissioners make an allowance under Sec
tion 2629" of the General Code, for additional clerk hire in the auditor's 
office, for the year 1910, and such allowance is not used in whole 
during said year, may the balance be used by the auditor during 
the year. 1911 ?" 

The section which you refer to is as follows: 

''The county commissioners * * * shall make ail ad
ditional allowance to the county auditor, for clerk hire, not ex
ceeding twenty-five per cent. of the annual allowance made in 
the preceding sections in the years when the real property is 
required by law to be reappraised." 

I have previously advised you that this allowance is not properly a part 
of the fee fund of the county auditor unless the county commissioners, in fixing 
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the amount to be cxpcnded by the county auditor for clerk hire for a given year, 
have taken the extra clerk hire occasioned by the apprai>ement of the real estate 
into account, in whtch event, of course. an additional allowance may not be 
made under authority of Section ~(i~9 of the General Code. 

1 have also ad vised you that the allowance authorized under section :!ti:!9 
extends not only to the year in which the actual primary valuations arc required 
to be made, but also to such other years within the quadrennial period as in 
which work connected with the quadn·nnial re-valuation of real estate devolves 
upon the office of the county auditor. 

From these two facts the conclusion follows that the allowance made for 
any one year doe3 not revert to and become a part of the general fee fund of 
the county auditor to be re-apportioneed hy the commissioners as required by 
the county salary law at the end of a given year, but until the purpose for 
which it was originally made is accomplished it remains available for that pur
pose and may be ('xpended. 

In my judgment also the fact that the language in which the commissioners 
have recorded their allowance specities a gi\·en year for which the same is made, 
is immaterial. It is mandatory upon the county commissioners under Section 
2629 to allow to the county auditor a sum sufficient to defray the expense of 
such additional clerk hire as is necessitated by the work of re-appraisement, so 
long as such expense does not in the aggregate exceed the twenty-five per cent. 
of the annual allowances for the years in which the" additional allowances are 
made. 

From all the foregoing I am of the opinion that a balance of an additiontl 
allowance to the county auditor for clerk hire occasioned by the re-appraisement 
of the real estate made in terms for the year 1910, unexpended at the end of 
such year, may be used by the auditor for the purpose for which it was origi
nally made and. of course, only for such purpose, during the year 1911. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

COUNTY OFFICERS-SALARY LA V'/- EXTEXSIO~ OF ALLOW A~CE. 

If count)• recorder who retires in September exhausts all the allowance to 
his office for calendar year made by county commissioner, co-unty auditor is liable 
if he issues warrants to clerks af'Pointed by. incoming recorder. 

December 29th, 1910. 

Bureau of lusfrcction a11d SufrCY'i!isiou of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

Go:TLD!EN:- I heg to acknowledge receipt of your letter of December 
lflth, in which you submit for my opinion thereon the following question: 

"A county recorder made a legal contract with the commissioners 
for transcribing records under the law, drew the compensation pro
vided by law under said contract and paid the whole amount drawn 
into the county treasury to the credit of his fee fund. He employed 
clerks in addition to his regular force, certified them to the county 
auditor under the salary law, fixing their compensation at 6 cents. 

30 ). G. 
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per one hundred words and 12~- cents per one thousand words and paid 
their compensation out of the recorder's fee fund. The only allowance 
made by the commissioners for clerk hire in the recorder's office for 
the year 1909 was $1,380.00. The recorder paid his wife as deputy 
at the rate of $115.00 per month up to the first Monday in September, 
1909, when he retired from office. During the year 1909 he paid $437.42 
to transcribing clerks in addition to the amount of $9:39.16 paid to his 
wife, making the total for that part of the year to the first Monday 
·of September, $1,376.58, leaving $:3.42 of the amount appropriated by 
the commissioners for the use of his successor for clerk hire for the 
remaining four months of the year. His successor paid clerk hire at 
the rate of $115.00 per month, or $440.84 for the remainder of the 
year. In the whole year there was, therefore, paid for clerk hire the 
sum of $1,817.42 which exceeded the allowance made by the com
missioners in the sum of $437.42. 

"Who is responsible for this overdraft in the ·allowance for 
clerk hire and against whom should this department make a finding 
for recovery?" 

Your question arises under the Revised Statutes, or, more properly speak
ing, under the county officers' salary law, 98 0. L. 90, sections 1291-11 et seq. 
Bates' Revised Statutes. Section 3 of the act, section 1296-13 Bates' Revised 
Statutes, provided in part as follows: 

"On November '20th, 1906, each of the aforesaid officers (in
cluding the county recorder) shall prepare and file with the county 
commissioners a detailtd statement of the probable amount necessary 
to be expended for deputies, assistants, bookkeepers, clerks, and other 
employes of their respective offices, for the year 1907; * * * and 
on the twentieth day of each November thereafter shall file a like 
detailed statement showing in detail the requirements of their offices 
for the year beginning January first thereafter. The county com
missioners shall * * * determine and fix an aggregate sum to be 
expended tor the period covered by said statement, for the compensa
tion of all such deputies, assistants, bookkeepers, clerks or other em
ployes of said respective officers, which shall be reasonable and proper, 
regard being had to the amount of labor necessary to be performed by 
those to receive the same * * *" 

"The officers .herein named shall appoint and employ such depu
ties, assistants, clerks, bookkeepers or other employes as may be neces
sary for their respective offices, and discharge them and fix their com
pensation, and shall file with the county auditor certificates showing 
such action; but such compensation shall not exceed in the aggregate 
for each office the amount so fixed for that office by the commissioners 
as herein provided. The compensation of all such deputies, assistants, 
bookkeepers, clerks and other employes, duly appointed or employed, 
after being so fixed, shall be paid monthly to those entitled to the 
same, out of the county treasury, upon the warrant of the county 
auditor." 

The plain requirement of the law is that the necessities of the office for 
the calendar year following a given November shall be set forth in a statement 
to be filed with the county commissioners by each of the county officers governed 
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thereby. It would seem in one view of the case that the compensation to be 
fixed under the second paragraph of the section by the certiticatc of the officer 
to the auditor in the case of each deputy or clerk, should l.Je an annual com
pensation. This requirement would seem to follow from the fact that the com
pensation so fixed is to be paid monthly to those entitled to the same, and also 
from the fact that when a certificate is once made as to a given person, it re
mains in force for the guidance of the auditor until it is supplanted by another 
certificate as to the same position, without any further action on the part of 
the officer. Again it would seem that the fact that the compensation certified 
to the auditor by an officer at the beginning of a calendar year does or does not 
exceed the aggregate allowance made by the commissioners, should be determin
able at the time of its filing. 

All these views, however, are superficial. The power and duty to appomt 
and employ deputies and assistants is coupled with the power to discharge them 
and to fix their respective compensations anew at any time during the year, so 
that it can not be said that the amount certified for a given position will con
tinue to be expended during the entire year. That is to say, the recorder might 
discharge all his deputies at the end of four months, and thus relieve the auditor 
from the obligation of paying anything out of the fee fund of his office for the 
remainder of the year or until such time as he should certify the appointment 
of other deputies and clerks. 

From this fact follows the conclusion that the county auditor can not be 
held liable for or criticized for paying the amounts certified to him up to such 
time as the allowance of the commissioners is exhausted. If the amount cer
tified to him at the beginning of the year, is paid throughout the year, would 
exhaust the allowance of the commissioners as in the case submitted by you, 
nevertheless, the auditor is entitled to presume that, before the year is ended, 
the recorder will discharge some of his clerks or reduce their salaries as the 
case may be. 

It also follows from the foregoing that the determination and certification 
made by the recorder in the first instance was lawful, and that no finding can be 
made against him because he certified to the auditor amounts which, if continued 
throughout the year, would exhaust the aggregate allowed by the commissioners. 

Your letter states that the incoming recorder "paid clerk hire at the rate 
of $115.00 per month, or $440.1\4 for the remainder of the year." You do not 
state the manner in which this was paid. Clearly it was paid without authority 
of law. Regardless of the equities of the case the allowance of the commissioners 
for clerk hire for the entire year had been exhausted by payments to the deputies 
and clerks of the outgoing treasurer. There was, therefore, no fund from which 
the compensation of the deputies and clerks of the incoming auditor could be 
paid. If the auditor drew warrants under the salary law for the payment of 
these sums, paid after the allowance of the commissioners had been exhausted 
whether with or without a supplementary certificate from the incoming recorder, 
he is clearly liable primarily for such payments. If the incoming recorder made 
a supplementary certificate, he might be deemed liable on the theory that his 
certificate amounts to an allowance. Inasmuch, however, as such certificate could 
in no way authorize the auditor to pay the deputy of the incoming recorder, and 
could in no way protect him in making such payments, J am of the opinion that 
the incoming recorder is not liable to any extent. 

If the county auditor drew his warrants on the fee fund, and the county 
treasurer paid them without question, the county treasurer is also liable as he 
should have refused payment on the warrants and endorsed them as provided 
by law. I refer, of course, in each of these instances, to the warrants drawn in 
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favor of the deputy of the incoming recorder. On the other hand, however, if 
the auditor's warrants were drawn on the general fund of the county, then the 
auditor is solely liable. 

In equity and in jtistice the outgoing recorder should be held primarily 
liable. However, I am unable to ad\·ise that he is liable in law. The reasons 
for my holding appear in the above discussion. I think it may safely be said, 
however, that, under the county officers' salary law as it stands, each county 
officer whose term expires during· the year may be said in a way to have the 
legal right to exhaust his aitowancc during his term, and to leave his successor 
with no money availahlc for clerk hire during. the remainder of the calendar 
year. That this is the case results from what is a glaring defect in the law. 
This defect should, in my opinion, be remedied at an early elate by the general 
assembly 

l can not forbear to state that the outgoing recorder in this case has evi
dently acted most culpably; he bas taken advantage of a legal technicality in 
such a way as to virtually cripple the administration of his successor during the 
first few months thereof. J n so doing he has not only escapee\ the consequences 
of his own acts, but he has in addition thereto and through what was doubtless 
the well-intentioned ignorance of the auditor and the treasurer, imposed upon 
those officials the liability which he escaped and for which he was morally 
responsible. 

It is with great regret, therefore, that T feel obliged to hold that the out
going recorder in the case submitted hy you is not subject to any liability. and 
that the auditor and the treasurer, whose motives may have been good, may be 
required to make good the over-draft occasioned by his conduct. 

Yours very truly, 

U. G. DEN:O.fAN, 

Attomey Ge11era/. 

PROBATE JVDGE-COMPE~SATIOX OF CLERKS, ETC., FOR RE
FlLING PAPERS I.:\ OFFICE-FULLY DISCVSSED. 

December 30th, 1910. 

Bureau of fllspectioll a11d Supcruisio11 of Public Offices, Departme11t of Auditor 
of State, Columbus, Ohio. 

GEKTLEMEN:- I beg to acknowledge receipt of your letter of December 
19th, submitting for my opinion thereon the following question : 

""The probate judge entered into a contract with the county com
missioners for refiling the papers in the probate judge's office as 
authorized by section ;,~:1-2, R. S. The commissioners, in their jour
nal entry, authorized the probate j·udge to employ additional clerks, 
if necessary, and the cost of said service and clerks was not to 
exceed 20 cents per case, which is the statutory compensation. All 
the compensation paid under this contract was paid to the probate 
judge's wife. amounting to $1,.529.60. 

'"\Vas this a legal transaction, or should the amount have been 
allowed to the probate judge and by him paid into his fee fund 
and the clerks, if any, received their compensation out of the regular 
appropriation made by the county commissioners for clerk hire in the 
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probate judge's office? If the transaction was not legal, may the 
amount of Sl,.i29.60 be recovered from the person recei\·ing the 
same?" 

Sl·ction ,j;33-2, I~evised Statutes, provides in part as follows: 

"Such probate judge shall be entitled to receive compensation 
for assorting, arranging, preserving and marking said * * * 
papers as required in the preceding section, in such amount as may 
be allowed by the commissioners of such county * * *" 

The county officers' salary law, section 1296-2-lcb, Revised Statutes, pre
scribed an annual salary for the probate judge, and in section 12!16-28 provides 
that, 

"Said salary shall be in lieu of all fees, costs, penalties, per
centages, allowances, and all other perquisites of whatever kind which 
any of the officials herein named may now collect ai1d receive 

* * *" 

It is apparent that under section .j:3:J-2 before the enactment of the salary 
law the probate judge himself was entitled to receive the allowance for re
filing papers and doing similar work. He might employ clerks to do the actual 
work and receive the compensation for his own use. Upon the adoption of 
the salary law, however, this allowance, while still authorized to be made to 
the office was clearly required, under section 12!l6-2H above quoted and under 
section 1296-16, Revised Statutes, which provided that, 

"Each of the officers named herein shall at the end of each 
quarter, pay into the county treasury * * * all ~, * * allow
ances collected by his office during said quarter, for his official 
services, * * *" 

to be credited to the fee fund of the probate judge. 
Cnder section· 3 of the salary law, section 1296-13, R S., the county corn

missioners are authorized to allow an aggregate sum to each of the offices to 
which the act relates including that of probate judge for clerk hire during the 
calendar year. As a general rule no compensation may be paid to any clerks 
in any of these offices excepting out of this aggregate allowance. The com
missioners are without authority to prescribe the number of clerks which any 
office may have; each of the county officers has authority to employ as many 
clerks as he may deem necessary, and to fix their compensation, it being re
quired merely that he shall file with the county auditor certificate showing his 
action, and that the compensation so fixed shall nut exceed in the aggregate 
the amount allowed by the commissioners. 

The compensation of a clerk or clerks employed by the probate judge to 
do the class of work referred to in your question is, in my opinion, clearly 
included within the intendment of section 1296-13, R. S., and may only be paid 
out of the allowance for the year fixed by the county commissioners. The 
probate judge has authority to employ clerks without the action of the com
missioners which was in that respect void and of no effect. 

From all the foregoing it follows that the county commissioners should 
have taken into account this additional work in fixing the aggregate amount 
to be paid by the probate judge to his deputies and clerks during the calendar 
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year in which it was done, and that the payment of compensation of such 
additional clerks out of any fund other than the annual allowance made by 
the county commissioners for clerk hire in the office of the probate judge, was 
illegal. 

You also ask whether the amount paid under the contract which you describe 
may be "recovered from the person receiving same. Assuming what is the fact 
unless circumstances other than those stated in your letter appear, to-wit: that 
the appointment of the wife of the probate judge to do this work was itself 
legal, so far as the relationship between the appointee and the appointing 
authority was concerned, the same was otherwise a legal appointment. As above 
indicated, the probate judge has authority to appoint as many clerks as he sees 
fit, and his appointment of this clerk would be presumed to have been made 
under authority of section 1296-13, Revised Statutes, above referred to. The 
person thus appointed I presume rendered services and was compensated there
for. Unless it clearly appears then that the employment of this clerk was made 
in such a way as to preclude any possibility of regarding her as having been 
employed under section 3 of the county salary law, and unless also the ser
vices which she rendered were not reasonably worth the amount paid to her
and they were reasonably worth that amount, which is the statutory rate- no 
action could, in my judgment, be maintained against her to recover the sums 
paid to her. 

I assume from your question that the amounts paid to this clerk were 
paid out of· the general revenue fund of the county as if upon allowance by 
the county commissioners. If they were so paid the liability for their pay
ments rests upon the county auditor and upon the commissioners of the county. 
The commissioners are liable because they had no authority to make the allow
ance in question in the manner in which they made it. As above indicated it 
should have been made to the fee fund of the probate judge instead of to the 
probate judge himself, or to the person employed by him. The auditor is liable 
because he is not protected by an allowance of the commissioners made un
lawfully, but his liability is clearly secondary to that of the commissioners. 
The probate judge himself is liable if he drew vouchers for the compensation 
of this clerk,- a thing which he had no power to do; although in this in
stance the liability of the judge is secondary to that of the auditor who had 
no right to rely upon such voucher and should have refused to pay it. 

Yours very truly, 

u. G. DENMAN, 

Attorney General. 

JUSTICE OF THE PEACE-WITNESS FEES IN MISDEMEANOR CASES. 
MAYOR-FEES OF WITNESSES AND JURORS IN MISDEMEANOR 
CASES. 

Fees of witnesses in ordinary misdemeanor cases before Justice of the 
Peace m·e not payable out of county treasury . 

. Fees of witnesses and jurors in ordinary misdemeanor cases in Mayor'sl 
court are pa)•able out of county treasury; jury fees equal in amount. to witness· 
fees. 
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December 31st, 1!110. 

Bu;·eau oj lus,nutio11 a11d Sz!1her'i"isiou of l'ublic Offices, Department of Auditor 
of State, Colwllbus, 0/zio. 

GEx rLDIEX :-I heg tD acknowledge receipt of your letter of December 20th 
111 which you request my opinion upon the following questions: 

"Are the fees of witnes~es in misdemeanor cases before a jus
tice of the peace payable out of the county treasury? 

"Are the fees of witnesses in misdemeanor cases in the mayor's 
court payable out of the county treasury? 

""t\re the fles of jurors in misdemeanor cases in mayor's court 
payable out of the county treasury? If so, to what fees are such 
jurors entitled?" 

You inform me \"erbally that your first question relates to misdemeanor 
cases other than those within the special original jurisdiction of a justice of the 
peace such as prosecutions for the violation of certain pure food laws, those 

arising under the fish and game laws, and other similar cases. 

The language of your question indicates that you desire to be advised as 
to ·costs in cases heard and determined by the justice, and this you inform me 
is the meaning which you intend to cotl\·ey. It follows, therefore, that the 
only class of cases to which your first question relates is that arising under 
Section 13011 of the General Code, which provides in part as follows: 

"\Vhen the accused is brought before the magistrate and there 
is no plea of guilty '~ ··· ··· If the offense charged is a misdemeanor 
and the ac~used in a writing subscribed by him and filed before or 
during the examination, waive a jury and submit to be tried by the 
magistrate, he may render final judgment." 

As you have been previously advised in an opinion from this department, 
this section states the only circumstances under which a justice of the peace 
may hear and determine a criminal prosecution other than in one of the special 
classes of cases in which he is given final jurisdiction as above referred to. 

I have carefully examined the provisions of the General Code and find 
therein nothing authorizing the fees of witnesses subpoenaed by a justice of 
the peace in a proceeding under Section r'l-'i11 of the General Code to be paid 
out of the county treasury in any event. The fees to which the witnesses are 
entitled arc prescribed by Section 1011 of the General Code, and amount to 50 
cents for each day's attendance and the mileage specified by Section 1012 of 
the General Code. 

Section 3014 of the General Code, which makes provision for the payment 
of fees of witnesses in criminal cases before a court of record or before the 
grand jury, provides that, 

"When certified to the county auditor by the clerk of the court, 
fees under this section shall be paid from the county treasury." 

The inclusion of this specific provision in the section providing for the 
fees of witnesses in criminal cases in courts of record by negative inference· 
establishes the necessity of a like provision for the payment of witness fees in 



472 AXNUAL REPORT 

courts of inferior jurisdiction. That is to say, the ..presence 111 this section of 
the provision above referred to illustrates the impossibility of relying upon 
implication to authorize the payment of like fees from the county treasury in 
cases before justices of the peace. 

Sections 3016, 3017 and 3018 cited by you in your letter contain provisions 
similar to that in Section 3014 and from which a like inference may be drawn. 

Section 3017, however, which provides that, 

* * 
"In no other case whatever shall any cost be paid from the 
* county treasury to a justice of the peace, police judge or 

justice * * * or constable." 

might be regarded as immaterial m this connection on the ground that it merely 
prohibits the payment of fees to these officers and is not intended to prohibit 
the payment of witness fees in criminal cases before justices of the peace from 
the county treasury. Howe,·er, as aho\·e indicated, the question is as to whether 
the payment of such fees from the county treasury is authorized: not as to 
whether or not it is prohibited. 

Sections 301!1 and ::!020 of the General Code contain the following related 
provisions which te1irl to cast some doubt upon the question: 

"* * * In misdemeanors wherein defendant proves insolvent, 
the county commissioners, at any regular session, may make an allow
auce to all)' such officers" (referring _to the officers mentioned in 
3017 above quott>d) "'in place of fees * * *" 

"Until satisfied by the certificate of such justice of the peace, 
police judge or justice, or maycir, or by other proof, to the satisfaction 
of the commissioners, that the prosecuting witness was indigent and 
unable to pa_,. the costs or procure security thereof, and that the 
officer exercised due care in taking such security, such officer's fees 
Ill such cases shall not he included in ascertaining the amount so 
to be allowed." 

The doubt to which T refer arises from the last clause above quoted which 
indicates clearly that fees other than officer's fees are to be included in the 
amount which m'ly he allowed by the county commissioners in lieu of fees. 
However. closC'r reading of the related sections dispells the doubt. The '·offiicer's 
fees" referred to in Section 80:20 are the fees of the officer required to make 
the certificate referred to in the same sentence and to ta.ke security for costs. 
Perso·1s other than such officer and possible witnesses may, in a given case, be 
entitled to fees: thus. a justice of the peace ami a constable are both entitled 
to fees in a gi,·en criminal case. and if the defendant is convicted and proves 
insolvent. the commissioners are authorized to make an allowance to the con
-stable for his lost costs in the case regardless of the diligence of the justice of 
the peace. J mention these sections not because they have any bearing upon the 
question, hut because there is in them an element upon which an argument op
posed to the conclusion which I have reached might be based. 

Section 8022 of the General Code provides as follows : 

"T n a!! cases in which a justice of the peace may fine a per
son charged with the l'Ommission of an offense, such justice shall 
render jurlgment for such fine, and tax such costs for himself, the 
constable and witnesses as are allowed by law." 
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This section authorizes the justice to tax the witness fees provided for in 
Section :~oll above referred to, and without this section a justice of the peace 
rendering judgment under favor of Section 1:1:;11 abo\·c quoted, would have no 
authority to tax any costs at all. L"nder authority of Section ao:2:2 then the jus
tice may lawfully include the costs in his judgment, and if the defendant is 
able to pay them the witnesses will get their fees. If the defendant is acquitted, 
howe\·er, or if, upon being convicted. he is found to be insolvent, I know of no 
provision under authority of which the witnesses may have their fees. 

Referring again to Section :\Olfl and :l0:20 which provide an allowance in 
case the defendant is com·icted and proves insolvent, permit me to point out 
the fact that it refers to an allowance in lieu of fees-fees due the magistrate 
and certain other officers-not in lieu of costs in the case. 

The sections of the General Code above quoted and referred to are the 
only ones which relate in any way to the suhject matter of your question. Upon 
consideration thereof the conclusion which I have already stated becomes the 
more apparent, viz., That there is no authority of law for the payment of fees 
of witnesses in a mis·ctemeanor case before a justice of the peace other than a 
case in which such justice has special final jurisdiction. 

Your third question relates to jury fees in the mayor's courts. At this 
time permit me to state that no similar question can arise in the court of the 
justice of the peace proceeding under Section 1:\.ill above quoted. A justice of 
the peace so exerci3ing the jurisdiction therein provided for is without power 
to empanel a jury. 

Your second question invokes consideration of Sections 455i and 45-15 of 
the General Code. formerly Sections lR-11 and 1842 Revised Statutes, which 
provide in part as follows: 

Section 4-154 : 

"" * ''' Except as herein otherwise pnn ideu, witnesses and 
jurors'' (in the mayor's court) ·'shall receive the same compensation 
as witnesses before justices of the peace." 

Section 4.)55: 

"In cases for the violation of ordinances, the fees of witnesses 
and jurors shall he paid, on the certificate oi the officer presiding at 
the trial, from the corporation treasury, and in state cases on like 
certificate on the county treasury." 

These two sections haq~ always been of general application to mayor's courts 
in all municipalities. It follows from section 4.).;:; that witnesses in an ordinary 
misdemeanor case in the mayor's court are entitled to have their fees paid from 
the county treasury when properly certified under section 453:;. 

The question as to the fees of jurors in such cases is, however, more diffi
cult. The jurisdiction of a mayor to empanel a jury in the trial of a criminal 
prosecution for violation of a state law is not established by the foregoing sec
tions but must depend upon other provisions, in spite of the inference in these 
sections that jurors may be empaneled in such cases. 

Section 4.WR of the General Code provides as to the mayor of a city that, 

uHe shall have final jurisdiction to hear and determine any 
prosecution for a misdemeanor, unless the accused is, by the consti-
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tution, entitled to a trial by jury, and his jurisdiction m such cases 
shall be co-extensive with the county." 

This section standing by itself would seem to deny the mayor any jurisdiction 
in jury cases- at least in cases wherein a jury is, by constitution, granted. It 
is supplemented, however, by section 4532, also applicable to all city mayors, which 
provides that, 

'•J f the charge is the commtsston of a misdemeanor, prosecuted 
in the name of the state, and the accused, being entitled to a jury, 
does not waive the right, the mayor may, nevertheless, impanel a jury, 
and try the case on the affidavit, in the same manner, and with like 
effect, as such cases are tried in the court of common pleas on the 
indictment." 

It follows, therefore, that the mayor of a city has jurisdiction and power 
to empanel the jury which is a misdemeanor merely and to try the same, and 
it is clear that in case the jury is empaneled the fees of the jurors are governed 
by sections 4554 and 4555 above quoted. 

Mayors of villages have exactly the same jurisdiction in this respect as 
mayors of cities. Sections 4536 and 4540 of the General Code relate to village 
mayors and are identical in language with sections 4528 and 4532 above quoted. 

From all the related sections above referred to I am of the opinion that 
fees of jurors summoned by a mayor in the trial of an ordinary misdemeanor 
case are, when certified by the officer presiding at the trial, payable from the 
county treasury as provided in section 4555 above quoted. 

The amount of fees, however, is not, as you inform me the contention is, 
governed by section 4579 of the General Code. That section applies to jurors 
in the police court and has no application whatever to mayor's courts. It is 
expressly provided by section 4554 that jurors in the mayor's court shall receive 
the same compensation as witnesses in the justice's court. As previously pointed 
out, witnesses in the justice's court are entitled to 50c for each day's attendance 
and mileage. These are the fees to which jurors in the mayor's court are 
entitled. 

Yours very truly, 
U. G. DENMAN, 

Attomey General. 

MAYOR MAY NOT EMPLOY SECRET SERVICE OFFICER, PAY HIM 
FROM HIS PERSONAL RESOURCES, AND RECEIVE REIMBURSE
ME:-JTS FROM THE MUNICIPAL TREASURY. 

February 23rd, 1910. 

Btireau of Inspection and Supervision of Public Offices, Department of Auditor 
of State. Columbus, Ohio. 

DEAR Sms:- You_have submitted to this department for an opinion thereon 
the inquiry of Hon. Charles F. Leeper, Mayor of Marietta, who states to you 
that councii has appropriated the. sum of six hundred dollars to be used by the 
mayor for s"ecret service pu_rposes, and that it is desired by him to pay the per
sons employed by him as secret service officers and to receive reimbursement by 
warrants drawu in .his own name by the city auditor, thus concealing the identity 
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of the secret service officers and safe-guarding the efficiency of their service. 
He desires to be ad,·ised as to the legality of this plan. 

It seems to me that there is a legal infirmity in the plan other than that 
suggested by the mayor. \Yhile it is true that the mayor is the chief conservator 
of the peace within the corporation, yet in cities detectives arc members of the 
police department, and within the classified service. I do not believe that the 
mayor has any authority whatever to appoint detectives and to exercise control 
and supervision over their work independently of the director of public safety 
and the chief of police. 

Aside from the foregoing, which sufficiently answers the mayor's question, 
I am clearly of the opinion that it is unlawful for the city auditor to issue 
warrants to the mayor in the manner described. 

I herewith return 11r. Leeper's letter. 
Yours very truly, 

U. G. DEX:IIAN, 

Attomey General. 

YLUXJCIPAL CORPORATIONS- TRA~SFER OF FUNDS. 

The terms "f111zds" and "appropriatio•l" as used in sectio11 43 1vf. C., 3797 
General Code defined and distinguished. 

Council may transfer balance from o11e fund to another but not from one 
appropriation to auother; contingent fund may be expended only by direct action 
of council. 

March 2nd, 1910 

Bureau of lJzspectioll a11d Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN:- I beg to acknowledge receipt of your letter of February 25th, 
submitting for my opinion thereon the following questions: 

"1st. Has council under section <13 of the code the authority 
to make transfer of moneys from the safety fund to the general fund 
of a city? 

:2nd. Does the authority given council in said section to transfer 
funds authorize said body to make transfers between funds created 
by the semi-annual appropriating ordinance? For instance-

a. Has council the authority to make transfers from one appro
priation account to another, within the same fund? 

h. Has council authority to make tran$fers from an appropria
tion account of one fund to an appropriation account in another fund? 

c. Has council the authority to make transfers from the con
tingent fund for the use of an appropriation account, or fund, in an
other fund? 

If council has no authority to transfer between appropriation 
funds, or accounts, is there any legal way of increasing the amount 
fixed by council for a specific purpose as expressed in the semi-annual 
appropriating ordinance?" · 

The following terms in said section 43 M. C. require definition in order 
that a clear understanding of the various provisions thereo.f p1ay .be reached and 
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in order that the questions submitted by you may be answered, VIZ.: "appropria
tion", ''balances., and "funds". 

The first of these terms, the meaning of which must be ascertained, is 
"funds". 1 n ascertaining such meaning cognizance must be taken of the fact 
that section 4:3 is in that portion of the municipal code which relates to the 
raising and expenditure of public revenues by means of taxation and in pari 
materia with all the other sections relating to that general subject matter. The 
section itself affords no intimation as to the meaning of this or the other terms 
now under consideration; but if in the related sections above alluded to such 
a meaning is defined that meaning must control. 

The prO\·isions which prescribe the machinery of taxation and the expendi
ture of moneys raised thereby are sections 32 to 49 inclusive of the municipal 
code. The actual working machinery of taxation is prescribed in those suc
cessive sections of which section 35 is the first. That section provides: 

"On or before the first Monday in March of each year the several 
officers, boards and departments in every municipal corporation, shall 
report an estimate, in itemized form, to the mayor and auditor or 
clerk of the corporation, stating the amount of money needed for their 
respecti,·e wants for the incoming year and for each month thereof". 

Section 36 provides: 

·'On or before the first Monday in April of each year the audi
tor of every city and clerk of every village shall furnish to the 
mayor and council and to each member thereof the following state
ments, which council may require to be printed. 

1. A statement showing the balance standing to the credit or 
debit of the several funds on the balance sheet of the corporation at 
end of the last fiscal year immediately preceding said first Monday 
of April. 

·) A statement showing the monthly expenditures out of each 
fund in the twelve months, and the monthly expenditures out of all 
the funds in the twelve months of the fiscal year immediately preced
ing said first Monday of April. 

:l. A statement showing the annual expenditures from each fund 
for each year for the five fiscal years immediately preceding said date. 

4. A statement showing the monthly average of such expendi
tnre5 from each of the se,·eral fu11ds for the preceding fiscal year, 
and also the total monthly average from all of them for the five pre
ceding fiscal years". 

Here is the first use of the term now under consideration m the sense in 
which it must be used in section 43. 

Section 37 provides in part that: 

"To enable the mayor to make up his annual budget, it shall be 
the duty of each director * * on or before the last Monday in 
March of each year, to make and file with said mayor * * * an 
* * itemized estimate of the amount of money needed in such de
partment for all purposes for the ensuing year * *" 
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Section :lfl provides in part that: 

''He (the mayor) shall on the tirst day of .\IJril of ~ach year 
submit th~ annual hurlget of current expenses of the municipality, 
any itl·m of which may he reduced or omitted by council, hut council 
shall not increase the total of said budget * ~·" 

Section :l!J provides in part that: 

"The council shall examine and revise the annual budget sub
mitted by the mayor * ,., ~· and after it shall have determined by 
ordinance the percentage to he levied fc,r the several purposes allowed 
by law * * * on the grand duplicate the same shall be submitted 
'~ ~· to the board of tax commissioners ~· * * which * '~ shall 
examine and return the same to the council * ·~" 

Section 40 provides in part that: 

"Council shall cause to he certified to the auditor of the county, 
on or before the first Monday in July annually, the rate of taxes levied 
by it on the real and personal property * * * on the grand dupli
cate who shall place the same on the tax list of the county in the same 
manner as township taxes are by law placed thereon, the ordinauce 
prescribing the lczoy shall sf>.:cify distiuctly each mzd every purpose for 
which the' lc"<'Y is made mul the per cent. thereof * *" 

Section 41 provides m part that: 

·'The taxes of the corporation shall be collected by the county 
treasurer and paid into the treasury of the corporation * * * and 
the corporation treasurer shall keep a separate account with each fund 
for which taxes are assessed ·~ * * unless expressly otherwise 
provided by law, all money collected or received on behalf of the cor
poration shall be promptly deposited in the corporation treasury 111 

the a/'i'ropriate fund * * *" 

4:77 

The foregoing provisions all relate to the management of moneys raised 
by taxation on the general duplicate of the corporation. They sugge't the fol
lowing partial definition for the word 'fund," viz: A fund is the proceeds of a 
tax le<'.\' made for a f>articu/ar purpose. This is a partial definition only be
cause there are other funds such as proceeds of special assessments and the 
proceeds of bond issues, etc.; hut in no case is the amount determinecl hy the 
appropriating ordinance. Funds exist independently of any appropriation ; they 
are themselves the source from which appropriations are made. (Opinion of 
Attorney General, June 29, l!l06, page !l~. Annual Report). 

The term "appropriations" is used in section 4:3 in its ordinary significance 
and refers to accounts within the various funds created by council through 
the semi-annual ordinance. Appropriatiou accouuts are not funds. To use the 
two terms interchangeably would lead to endless con fusion. 

The meaning of the term ''balances'' as used in section 4:J, M. C., is clearly 
ascertainable from an examination of the context. This section provides in 
part that : 
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"All expenditures within the following six months shall be 
made with and within said appropriations and balances thereof. 
All unexpended appropriations or balances remaining over at the 
end of the year, and all balances remaining over at any time after 
a fixed charge shall have been terminated * * 1

' shall revert to 
the funds from which they were taken, etc., * * * provided that 
councils * * * may * * * transfer all or a portion of one 
fzmd or a balance remaining therein, to the credit of one or more 
funds." 

There are two kinds of balances referred to in the above quoted language, 
balances in the appropriation accounts, and balances in funds. Balances of 
appropriation accounts remaining unexpended at the end of the half yearly 
period expiring in July of each year, may be used to defray expenses arising 
in such half yearly period and which have not previously been paid. Balances 
remaining at the end of . the year, viz., on December 31st and balances (of 
appropriation accounts) remaining unexpended at any time after the object of 
the appropriation has been satisfied or abandoned, revert to the funds from 
which the appropriations have been made. No other possible disposition of 
balances in appropriation accounts is suggested in the section. 

The term "balances" as it is used in the latter portion of the section, is 
used with reference to the term ·fund. It is this balance which may be trans
ferred. 

With these definitions and distinctions established the answers to your 
several questions become almost apparent. With respect to your first question 
I am clearly of the opinion that council may make a transfer of moneys from 
the safety fund to the general fund, subject to all limitations and in accord
ance with the procedure defined in section 43, M. C. It is true that said sec
tion provides that, 

"there shall be no such transfer except among funds raised by tax
tion upon the real and personal property in the corporation," 

and that both the general fund and the safety fund of a corporation may re
ceive additions from sources other than the levy of taxes, such as the city's 
portion of the excise tax on the business of trafficking in intoxicating liquors; 
the fines collected in prosecutions for violations of the local option laws, etc. 
The authority to transfer balances consisting of moneys derived from such 
sources is not questioned in the inquiries submitted by you and no opinion is 
expressed thereon. 

However, the general character of each of these funds is that of a fund 
raised by taxation, and at least so much of such funds as is so derived may be 
transferred to another similar fund. 

The first two sub-divisions of your second question relate to the authority 
of council to "transfer" from one appropriation account to another. This 
cannot be done. In this respect I feel obliged to differ with my predecessor 
who, in the opinion above referred to, held that council could transfer from 
one appropriation account to another either within the same fund or between 
different funds. I have, however, given careful consideration to this question 
and am convinced that to permit such a so-called transfer would not only 
necessitate reading into section 4!'1 language that is not there, but it would also 
do violence to the express provisions of said section. In fact the word 'trans
fer" as atJplied to the appropriation account is a misnomer. An appropriation 
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account or an "appropriation" is the legislative determination of the amount of 
money which may be expended for a given purpose. .\ "fund," on the other 
hand, is a sum of money in the treasury or estimated to come there into from 
the returns of taxation and other means of raising revenue. It is true in a 
sense that the effect of an appropriation is to set apart a definite sum of 
money for a specific purpose; but that is only one aspect of the matter. I 
am convinced not only th section 43 does not authorize transfers to be made 
. between appropriation accounts as such, but that such a provision, if it existed, 
would be quite inconsistent with the scheme of public finance which has been 
adopted with respect to all our taxing districts, and which is merely exemplified 
in the above quoted sections of the municipal code. (See Stem v. Cincinnati 
{), X. P. 15, decided under former sections 2690, etc., known as "Cincinnati 
Charter," which sections embodied a scheme of taxation and appropriation sim
ilar to that now under consideration). 

In the use of the term "contingent fund," the general assembly is some
what unfortunate. The phrase is probably used for the sake of brevity. In 
reality the contingent fund is not a fund at all but an appropriation account 
within the general fund. This is clear from an examination of the entire 
section. It follows that there is no authority to transfer from the contingent 
fund. There are, however, weightier reasons for returning a negative answer 
to the third sub-division of your second question. To permit the contingent 
fund to be diminished by a transfer in favor of another appropriation account 
would violate the very purpose for which the contingent fund is created. This 
is an appropriation account not within the control of any department of ·the 
executive branch of the municipal government. It is expended only by ordi
nances passed by two-thirds of all the members elected to council and approved 
by the mayor. When any other appropriation account is exhausted because 
of the occurrence of an unforeseen emergency, council may pay bills properly 
chargeable to such appropriation account out of the contingent fund directly 
and without transfer of any kind. However, council may only do this in cases 
of unforeseen emergency and to an amount equal to the expenditure caused by 
such unforeseen emergency. (Ampt \'. Cincinnati, 1 X. P. 3i9). This is the only 
11WIIIter in which deficiencies in appropriation accounts may be met. The ma
chinery thus provided is adequate for all purposes. Municipal administrative 
officers must keep within their estimates, but they are not required by the 
municipal code to foresee every emergency. There is nothing here which im
pedes proper and expeditious management of the departments of the municipal 
government. If extravagance is indulged in and the end of a fiscal year finds 
outstanding bills incurred during the preceding six months unpaid and charge
able against an appropriation which is exhausted, the municipality may not pay 
such bills in any event, and the persons in whose favor they exist must look 
to the officer authorizing such expenditures for satisfaction thereof. 

I consider it proper to remark that section 45, M. C., which requires the 
certificate of the auditor or clerk to the effect that the money necessary for the 
payn1ent of a contract is in the treasury to the credit of the fund from which it 
is to be drawn, etc., and that all contracts entered into contrary to the pro
visions of that section shall be void, serves only to bear out the foregoing 
conclusion. 

Yours very truly, 
U. G. DENMAN, 

Attomey General. 
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CLERK OF COl:XCIL XOT EXTITLED TO CO~IPEXSATIO~ ADDI
TIOX.\L TO TH.\T FIXED IX SALARY ORDI~A~CE. 

}larch 2nd, 1910. 

Bureau of fnspertio11 and Super<:ision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GE.>TLEMEX :-You have submitted to this department for an opinion thereon 
a question raised by } our examiner of the accounts of the city of Canton, which 
is as follows: 

~lay the clerk of council, whose salary is fixed at $1,000 per 
year be paid additional amounts for certifying notices under section 52 
~f. C., and for making transcripts for the issue of city bonds? 

Section 52 ~f. C. prO\·ides that: 

"A notice of the passage of the resolution required in the last 
preceding section shall be sen·ed by the clerk of council, or an as
sistant, upon the owner of each piece of property to be assessed". 

There is no pro,·ision authorizing the clerk to receive additional compen
sation for services performed under this section, which services are clearly 
required of him in his official capacity. 

I am, therefore, of the opinion that it is not lawful for the clerk to 
receive additional compensation for performing such services. 

As to the second question submitted I am not informed as to the source 
of the payment for making transcripts for the issuing of city bonds. In any 
event, however, the pro\'isions of section 126 ~1. C., to the effect that, "all fees 
pertaining to a~y office shall be paid into the city treasury" would govern this 
matter, as there is no other provision inconsistent therewith. 

I am of the opinion, therefore, that the clerk is not entitled to additional 
compensation for making such transcripts, whether such compensation is paid 
by the city or by the person ordering the same. 

Yours very truly, 

U. G. DENMAN, 

A lloYiley Gmeral. 

FEES-SHERIFF. ;;A~!E-:\1£:\!RER OF POLICE FORCE. SA:\IE-PROS
ECUTIXG A TTORXEY. EXPEl\SES-OFFICER PURSUING FELON. 

Sheriff uot e11titled to commitme111 fee in case of co11vict kept in county fail 
1111der subpoena as witness. 

Members of city police forre e11fitled to fees in stale cases if taxed for 
services of process. 

Commissiouers may allo·w alld pay nccessar:y e:rpenses of a11y officer in pursuit 
of fugitive from justice. 

Sheriff and prosecuti11g altonzey must pay.' fees and compe11sation into the 
cou11ty treasur.\' ill cases ill which sheriff is appointed rccei·ver, trustee or 
master commissioner, alld prosecuting attomey acts as his counsel. 
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February 21st, lfJlO. 

Bureau ,,j lllsf'ectiou a11d S1tf'l'Y'i:ision of Pul,li,· (Jfjiccs, JJeparlmenl of Audi•or 
"! Slttit', Co!wlilllts, ()lzio. 

GEXILDi!:X :-I ueg to acknowledge receipt of your letter of February 5th 
whc:rein you submit for my opinion numerous questions, which, for my conven
ience, I shall discuss separately. 

"1. Ii1 cases wl1erc convicts in tl1e penitentiary are conveyed to 
a county seat under subpoena and placed in the county jail for safe
keeping, as provided by section 72!)2 R S., may the sheriff charge 
the fee<; authorized hy section 12:l0 for "committing to prison and 
dischargi:-~g therefrom, sixty cents; attending a person before judge 
or court, sixty cents;" to be t?.xed in the bill of costs in the case in 
which the com·ict is subpoenaed as a witness?" 

Section 72fll of the Revised Statutes makes it the duty of the warden, super
intendent or keeper to whom the subpoena for the prisoner is issued, to 

"Take such witness 0r cause him to be taken, before the court, at the 
time and place named m the subpoena and hold him until he is dis
charged by the court. * * *" 

Section 72fl2 cited by you provides that, 

''when such witness is in attendance upon any court, he may be placed 
for safe-keeping in the jail of the county; and the expenses of the 
officer in transporting him to and from the court to which he is sum
moned, including compensation for such guard or attendant of such 
prisoner * * * shall Le a1Iowerl by the court, and taxed and 
paid as other costs against the state." 

1t is clear to me from an examination of these two sections that the pris
oner whose attendance as a witness is reql!ired is in the legal custody of the 
keeper upon whom the subpoena is served, or his duly authorized agent at 
all times during his absence from the penitentiary, workhouse or prison. in 
which he is confined. His confinement in the county jail "for safe-keeping" 
does not constitute a "commitment to prison" as contemplated by Section 1230, 
nor, in my opinion, can the sheriff be said to "attend" him before the court, 
that duty being imposed upon the keeper. In my judgment the only costs 
which may be taxed for official services in such case are those mentioned in 
Section 72fl2 above quoted. 

··2. -:-.Jay a patrolman or detective receiving salary as a member 
of a city ·police force tax fees ;n a state case for the services and 
return of a warrant, suhpoena or other writ?" 

In an opinior. to your department under date of June 9, 1909, which said 
opinion relater! to the right of a chief of police to retam for his own use fees 
taxed in his name for services performed by patrolmen, detectives and other 
inferior officers, J made the statement that "patrolmen may not, of course, 
receiv~ such fees and retain them for their 0\\'P. use, and, in my judgment, they 
should be paid into the treasury." This statement was not absolutely necessary 

31 .\. G. 



482 ANNUAL REPORT 

to the decision of the question submitted at that time. However, I desire to 
adhere to it as a correct answer to the question arising out of the main inquiry 
then bubmitted, viz., as to the right of the patrolman or inferior officer to 
retain fees which are not taxed in his name. I understand the question now sub
mitted to relate to the right of the clerk to tax fees in state cases for services 
<md return of a warrant, subpoena or other writ in the name of the detective 
or patrolman sen·ing the same. 

The decision of the circuit court in the case of Portsmouth vs. Millstead, 
8 C. C., N. S. 114, affirmed by the supreme court, construes section 126 M. C., 
which provides in part that, 

"except as otherwise provided 111 this act, all fees pertaining to any 
office shall be paid into the city treasury." 

as referring to ··municipal fees solely", or to such fees as may be fixed by 
municipal authority. I have been unable to find any general statute expressly 
forbidding police officers and detectives from receiving fees for service of process 
in state cases. The court in the Portsmouth case having decided that section 126 
does not apply to such fees, and having questioned very strongly the authority 
of the general assembly to delegate to municipalities the right to regulate fees 
in state cases at all, l am led to the conclusion that police officers and detectives 
are entitled to fees of this character earned in state cases, and that the same 
may be taxed in their names. 

'·3. Section 1310 R. S., provides that the county comtmss10ners 
may allow and pay any necessary expense incurred by an officer in the 
pursuit of a person charged with a felony, who has Aed the country 
in addition to the allowance provided for -in the preceding section. 
Are the expenses to be paid under this section confined to those of 
the officers named in section 1::106 R. S., or may the expenses of a 
patrolman or detective be paid under its provision, or should the city 
pay such expenses?" 

J have examined section 1310 R. S. in its original form as section 5 of 
the act found i"n the 75 0. L., 50. I find by examination of said original act that 

. the same is substantially identical with sections 1306 to 1314 inclusive R. S. 
Nowhere in said original act is there any reference to any officers other than 
"justic-e of the peace, police judge or justice, mayor, marshal, chief of police, 
constable and witnesses." However, I am of the opinion that the phrase "an 
officer" is not necessarily limited in its meaning, becmse of this fact. Had it 
been the intention of the general assembly to impose such limitation upon a mean
ing otherwise general, it would doubtless have done so by the use of the word 
"such" or some other equivalent relative term having regard to the manifest object 
of the section. I am of the opinion the commissioners may allow and pay the 
expenses of an officer of a city police department incurred in the pursuit of a 
fugitive from justice. 

"4. \Vhen a sheriff receives compensation under appointment by 
the court as recei\·er, trustee or master commissioner, should such 
compensation be paid into the county treasury to the credit of his fee 
fund or may he re~ain same for his own use?'' 

Section 5489 Revised Statutes which regulates the matter of costs in pro
ceedings in ·aid of execution provides that, 
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"The judge shall allow to clerks, sheriffs, referees, recdYers and 
witnesses, such compensation as is allo\\"ed for like serYices in other 
cases to be taxed as costs in cases ~· •:• '>" 

Section 5485 provides that, 

·'If the sheriff be appointed receiver, he and his sureties shall be 
liable on his official bond as such receiver ~· •:• *" 
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These two sections indicate to me that the sheriff when appointing receiver 
in proceedings in aid of execution, acts in his official capacity, and that the fees 
taxed in his name should be paid into the fee fund of his office, and not re
tained by him for his own personal usc. Consideration of other sections author
izing and directing the sheriff to act as receiver, etc .. led to the same conclusion 
(see sections 6543, 4970, 5400, (under which the "reasonable compensation" should 
go into the fee fund) etc.) · 

"5. May a prosecuting attorney who <\Cts as counsel for the 
sheriff in matters of receivership or trusteeship, receive compensa
tion out of such trust funds, or is he required to render such services 
under his salary as prosecuting attorney?" 

Having decided in the consideration of your fourth question that tb~ sheriff 
acts in his official capacity in receivership and trusteeship matters, it would seem 
to follow that the prosecuting attorney would be required by section 1274 Revised 
Statutes, which provides that, 

'The prosecuting attorney shall be the legal adviser of * * * 
of * * * county officers * * * and no county * ·~ officer 
shall have authority to employ any other counsel or attorney-at
law * * *" 

to act as counsel for the sheriff in such matters. 

"6. May deputy state supervisors of election and deputy state 
supervisors and inspectors of election, receive the compensation pro
vided by the Bronson primary election law (9!) 0. L., 223) in addition 
to the maximum compensation fixed by section 2926 ?" 

The primary election law, 99 0. L., 223, provides in section 3:> thereof that, 

"For their services in conducting primary elections, members of 
board~ of election shall each receive for his services the sum of two 
dollars for each election presented in his respective county." 

Section 2926t cited by you, provides in part that, 

''The compensation paid to each of said deputy state supervisors 
under this section, shall in no case be less than one hundred dollars 
per annum * * * and provided further that '* •:• ·~ the whole 
amount of annual compensation paid to each deputy state supervisor 
* * * under this section and under section 4 of the supen·isory 
election law, (section 2966-4) shall not exceed in any one year the 
following:" (here follows a schedule of maximum compensations.) 
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It is my opinion, upon consideration of these related sections, that the 
compensation of deputy state supervisors of elections ·ana deputy state super
visors and inspectors of elections, receivable under the primary election law is 
in addition to the ma·ximum amount prescribed by section 2926t. 

Yours very truly, 

u. G. DENMAN, 

Attorney General. 
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(To the Treasurer of State.) 

PUBLIC UTILITIES- EXCISE TAX- PROCEDURE IX CASE OF 
DELIXQUEXCY. 

Corporatious- franchise tax- same. 
Treasurer of state may uot accept payme11t of taxes on public utilities after 

December 15, although amount thereof has not been determined prior to such 
date; procedure in such cases. 

Procedure in case of delinqumt franchise tax suggested. 

December 20th, 1910. 

HoN. D. S. CREAMER, Treasurer of State, Columbus,· Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of December 16th, 
in which you request my opinion upon the following questions: 

1. On December 15 the Auditor of State certified to this de
partment a list of public utilities on the gross receipts and gross 
earnings of which he had computed the excise taxes, but to none of 
which he had sent notice as provided by section 66 of the act of 
May 10, 1910. I am informed by the Tax Commission that a num
ber of public utilities have not yet reported to the commission, 
and I assume that excise taxes will in the future be computed on 
the gross receipts and gross earnings of such public utilities and 
that the same will be certified in the future to this department for 
collection. 

"Must the Treasurer of State certify either or both of these 
classes of taxes to the Auditor of State for the computation of the 
penalty of 1.5 per cent. thereon unrler section 68 of said act, or 
may he accept payment of the same without penalty? If these taxes 
are not now to be certified to the auditor for computation of the 
penalty, when, if ever, will the penalty accrue thereon, and when 
must the Treasurer of State certify the same to the c\uditor for 
computation thereof? 

"In connection with the foregoing questions, I suggest that you 
take into consideration the fact that this law has been in operation 
but a short time and is doubtless imperfectly understood, which 
fact, I assume, may have caused the delay which has occurred in 
many cases; and the fact, on the other hand, that the reports of 
many public utilities have been delayed through errors and wilful 
failure to return to the Tax Commission the entire amount of gross 
receipts or gross earnings. 

2. ''Section 94 of the above mentioned act provides that cor
porations, other than public utilities, neglecting to pay the fee re
quired by the act within thirty days after the same has been cer
tified to the Treasurer for collection, shall be subject to a penalty 
of 15 per cent. of the amount of such fee. 

"The collection of such fees and penalties is provided for by 
sections 95, 96 and 97 of said act. 

"Should the Treasurer of State certify the delinquency of such 
companies to the Auditor of State, the Tax Commission and the 
Attorney General, or to any of them?" 
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The Tax Commission Act, 101 0. L. 395-409 in that portion of the same 
which provides for the levy and collection of an excise tax on public utilities, 
provides in part as follows : 

Section 47: 

"Each public utility ~ * * shall, annually, on or before the 
first day of August, and each * * * railroad company * * * 
shall, annually, on or before the first day of October, make and 
file with the commission a statement * * *" 

The form of the statement referred to in this section is prescribed by sec
tions 48 to 53 inclusive. Said sections inter alia provide that the gross receipts 
or gross earnings of different classes of public utilities shall be included within 
such statements. 

Sections 55, 56 and 57 of the Act provide that the Tax Commission shall 
ascertain and determine the amount of gross receipts and gross earnings of 
certain classes of public utilities. 

Section 58 provides that interested parties may be heard by the commission 
in the matter of its determination of the gross receipts or earnings of any public 
utility. 

Section 59 provides for the revision and correction of the findings of the 
Tax Commission. 

Section 60 provides as follows : 

"The commission shall, on or before the first day of October, 
report to the auditor of state, the amount of the gross receipts so 
determined * * * On or before the fifteenth day of Novem
ber the commission shall report to the auditor of state the amount 
of the gross earnings cl~termined as aforesaid, of each railroad 
company * * *." 

Sections 61, 62 and 63 provide that "in· the month of October" the auditor 
of state shall charge for collection from certain classes of public utilities an 
excise tax on the amount determined and reported by him to the tax com
mission. 

Sections 64 and 65 provide that "in the month of November" the auditor 
of state shall perform a like duty with respect to the excise taxes of other 
public utilities. 

Section 66 provides as follows: 

"After determining the amount of taxes payable to the state 
as provided in this act, the auditor of state shall thereupon pre
pare proper duplicates and reports, and certify the same to the 
treasurer of state for collection. At the time of so certifying, he 
shall notify the companies charged therewith of the amount due. 
The treasurer of state shall proceed to collect the same and render 
a daily itemized statement to the auditor of state of the amount 
of tax collected and the name of the company from whom collected, 
under all the provisions of this act." 

Section 68 provides in part as follows: 

"* * * If any public utility fail or refuse to pay on or be
fore the fifteenth clay of Decemper the tax assessed against it, the 
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trcasura oi 'tall' shall certi iy the list oi such utilitit·s '" cll'li!~CJUC!~t 

to the auditor of state, who shall ad <I to the tax a penalty of ti fteen 
ptT cent. then·on, and forthwith certify the ~a me to the attorney 
gt•neral f<.r collection. ':' '~ ':'" 
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.\s preliminary to the general discussion of the tirst question raised by your 
letter I deem it proper to say that, in my opinion, the provisions above quoted 
and referred to directing the tax commission and the auditor of state to per
form ctTtain dutic·s, at catain times, are directory as to the time provisions. 
That is to say, a certification of the tax commission or a computation of the 
auditor of state would not be regarded as void because not made within the 
time limited hy the statute. There can he no dissent from this conclusion 
which, I take it, is self-evident. There is no question, therefore, that the taxes 
certified to you by the auditor of state after the fifteenth of December or in 
ca:'es in which he has not notitiecl the companies of the amount, will become clue 
and payable to the state as soon as such notice is serviecl on the companies. 

The first question which you ask may he paraphrased and summarized as 
follows: 

Are public utilities which have not been notified as to the amount of their 
excise taxes before December liith, subject to the penalty provided by section 
6~ oi the tax commission as above quoted? 

It is apparent that the tax is not due and payable to the state until the 
amount thereof is certified to the treasurer for collection, and until the com
pany has had notice of the amount; that is to say, an action can not be main
tained on behalf of the state for the collection of this tax without alleging and 
proving the fact that the amount thereof has been ascertained and certified to 
the treasurer, and that the demand specifically provided for by section 66 of 
the act above quoted has been made. 

On the other hand, however, unless penalties are to he charged against 
companies paying the tax after the fifteenth of December, regardless of the elate 
at which the auditor certifies the amount of the tax in each case to the treas
urer for collection, the penalty provision of the act can not be enforced. The 
law does not fix any date other than December liith for the guidance of the 
treasurer and the auditor in adding the penalty, and if taxes not certified for 
collection until after that date are not subject to penalty as of December l:ith, 
then the treasurer and the auditor being without authority to fix another elate 
upon which they shall become subject to penalty, they must be held immune 
from such penalty entirely. The seeming contradiction in the law may be recon
ciled by considering the whole act as above outlined. It is apparent from such 
consideration that the duty of setting in motion the machinery of taxation 
therein pro\·ided for rests upon the public utility- not upon the taxing officers 
of the state. It is clearly out of the question to urge that, because a public 
utility does not report in the month of August, for instance, it is absolved from 
the duty of reporting at all: and it follows, therefore, that because a public 
utility reports at a date so late as to make the certification of the amount of 
ta., due from it before December l.ith impossible, the company may not be 
absol\'ecl from the payment of the penalty. 

Again, the broad powers conferred upon the tax commission for the \'eri
fication of the returns made to it by the companies and for the re\·iew and cor
rection of its own findings when once tentatively made, make it apparent that 
considerable delay might he occasioned by the exercise of such powers after a 
company had once reporter!. It is clear, however, that if a public utility promptly 
and correctly reports the amount of its gross receipts or gross earnings to the 
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tax commiSSIOn in the first instance, the time offered by the statute within 
which the various determinations and computations provided for therein must 
be made, is ample. 

It is true, as suggested by you, that many public utilities may be ignorant 
of the law respecting their duties and liabilities under this act. Such ignorance 
of law, however, can not excuse their failure to act promptly and to report 
correctly in accordance with the- act. 

Jt is true also that it is possible for delays to occur through the fault, neglect 
or error of some of the taxing .officers of the state. ] f, however, the contention 
that such is the case with regard to a particular company is made, you may 
not, as treasurer, take cognizance of such contention for reasons which I shall 
more fully state. 

The .principle upon which the main question is ultimately to be determined 
i~ the fundamental one that all official acts are presumed to have been duly 
committed; that is to say, that all things done by a public officer are presumed 
to have been properly done. This is especially the case where an irregularity 
may occur as well through the fault of a private inc!ividual as through the 
fault of a public servant or agent. 

The application of the abon mentioned principle to the case at hand is as 
follows: 

The treasurer of state receiving the audifor"s certificate of the amount of 
taxes due from a given company after December 15th, or on that date, in a 
ca~e wherein the company has not been notified of the amount of tax due, is 
entitled to presume and must presume that the failure of the tax to be certi
fied to him for collection before the date on ~vhich the penalty occurs, has been 
due to the fault or neglect of the company, and not to that of the tax commis
sion or tl~e auditor of state. This is the more appar~nt because of the fact 
that the treasurer's duty in the matter is purely ministerial, he being vested 
with t~o discretion whatever as· to the amount which he may collect from a 
given company. 

Because then the section providing for the exaction of a penalty makes no 
exception in favor of companies whose taxes have not been computed, and upon 
which notice has not been served prior to the date at which the penalty occurs, 
and because also in law, so far as the duty of the treasurer is concerned, the 
dela}: resulting in the failure of the tax to be certified to the auditor prior to 
the date on which the penalty occurs is presumed to have been occasioned by 
the fault or neglect of the company, I am of the opinion with respect to your 
first question that all taxes not paid on or before December 15th of any year, 
whether received by certification from the auditor of state before that date or 
not, must be certified by the treasurer of state to the auditor of state for the 
computation of the penalty thereon, and by the auditor of state to the attorney 
general for collection. 

Your second question relates to that portion of the tax commission law 
which was formerly the \"'illis Law, so called. The sections referred to by you 
are in part as follows: 

Section 94: 

"If a corporation other than a public utility required to * * * 
pay the fee prescribed in this act, fails or neglects to * * * pay 
such fee within thirty days after the same has been certified to the 
treasurer for collection, it shall be subject to a penalty of fifteen 
per cent. of the fee required to be paid by it." 
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Section 95: 

"Such penalty * * * and the annual fee * * ''' tv Le 
paid as provided in this act may he r<"cowred by an action in the 
name of the state, and on collection shall be paid into the state 
treasury to the credit of the general revenue fund.". 

Section 96: 

"The attorney general, oa request of the comnusszon, shall 
institute such action in the court of common pleas of Franklin 
County, or any county in the state, irr which such corporation has 
an office or place of business. * * *" 
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In connection with these sections permit me to quote Section 92 of the act, 
also a part of the former \Villis Law as re-enacted, which provides in part as 
follows: 

''Upon tl1e filing of the report and the payment of the fee 
* * * to the treasurer of state, the auditor of state shall make 
out and deliver to the corporation so paying, a certificate of the 
compliance by such corporations with * * * this act, and the 
payment of the annual fee therein provided for. The auditor of state 
shall make a report monthly to the commission of the annual fees so 
collected." 

In the same connection permit me to call attention to Sections 84, 87, 90 
and 91 all of which provide that the tax commission shall certify the companies 
subject to these sections to the auditor of state who shall charge and certify to 
the treasurer of state for collection, the fees provided for in the various sec
tions of this portion of the act. I find no other provision of the tax commission 
act which bears upon the question submitted by you. 

The foregoing sections, in my opinion, are to be read in connection with 
section 247 of the General Code, which is in part as follows: 

"Before paying money into the state treasury, the person shall 
give the au.-Jitor of state a statement showing the liability or indebted
ness on account of which the payment is to be made, and exhibit 
to him all accounts, vouchers and documents necessary to enable 
him to ascertain the amount to be paid, unless the auditor has in his 
office the means of determining such amount. '~ * *" 

Tn order that the auditor of state may have the proper records upon which 
to issue his pay-in warrants to the treasurer for such fees and penalties, the 
treasurer of state should, upon. computing the amount of penalty due from a cor
poration delinquent t•nder the foregoing provisions, notify the auditor of state 
thereof. It is clearly the duty of the treasurer to compute the amount in the 
first instance. The law does not specifically require the auditor to keep any record 
of such penalties. but the necessities of the case seem to require a notification 
such as that suggested. 

At the time he computes the penalty as aforesaid, the treasurer of state 
should not only notify the auditor of state but he should also notify the Tax 
Commission. This is because the Tax Commission is the only body having au
thority to certify claims under the \Villis Law to the Attorney General for col-



490 ANNUAL REPORT 

lection. In fact, as a matter of practice, I believe it is incumbent upon the treas
urer of state to certify the collection of the entire amount due from a delinquent 
corporation to the Tax Commission, by it to be referrel:l for collection to the 
Attorney General at such time as it may deem best. · 

The procedure above outlined is not expressly required by law, but, in my 
judgment, it is made necessary in order to carry out the manifest intention of 
the general assembly. 

Yours very truly, 

U. G. DENl\I.\N, 

Attorney General. 
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(To the State Board of Public Works.) 

BIHOGES .\CROSS C\X.\LS- REQ"CIRE:\IEXTS. 

Plans of bridges across ca;zals m;tsl be approved by tlze Board of Public 
TVorks, and szu·lz bridges must not iuterfere ~.1itlz navigation. 

August 2!)th, 1910. 
The Board of Public Works, Colzwzbus, Ohio. 

GE:-;"TLDIES:- In your letter of recent date you state that certain citizens 
of ::\fassillon have applied to your board as to the right of the county to erect 
a lift bridge across the Ohio Canal at :\lain Street in the city of ::\Iassillon and 
that to grant their request it will be necessary to narrow the channel of the 
canal to twenty-fi,·e feet in width. I understand that the bridge in question 
would have its main abutment upon the benne side and would lift in such a 
manner that the driveway would change from horizontal to vertical, leaving the 
channel entirely open on the tow path side. You ask what authority, if any. 
the board of public works has to grant such a request. 

Section 7-556 of the General Code provides as follows: 

"The council of a city or village, or the commissioners of the 
county in which such city or village is situated, having lawful authority 
to construct or erect a bridge on a road, street, or public highway, 
crossing a canal or feeder thereof, if deemed necessary, may erect and 
maintain for public use. a swing bridge, or self closing bridge, upon 
such street, road or public highway, at such place. Such bridge shall 
not be constructed or erected without first obtaining, for the model and 
location thereof, the consent, in writing, of the board of public works." 

Sections 877-5 and 8776 G. C. provide a~ follows: 

''\Yhen the line of the road crosses a canal or any navigable 
water, the company shall file with the board of public works, the plan 
of the bridge, and other fixtures therefor, which shall designate the 
place of crossing. If the board approves such plan, it shall notify the 
company, in writing, of such appro,·al. If the board disapproves such 
plan, or fails to approve it within twenty days from the filing thereof, 
the company may apply to the court of common pleas, or a judge 
thereof in vacation, and upon reasonable notice being given to the 
members of the board, upon good cause shown, the court or judge 
shall appoint a competent, disinterested engineer, not a resident of a 
county through which the road passes, to examine such crossing, and 
prescribe the plan and conditions thereof, so as not to impede naviga
tion. \Vithin twenty days from his appointment, such engineer shall 
make his returns to the common pleas court of the county wherein 
such crossing is to be made. subject to exceptions by either party. At 
the_ next term after filing the return, the court shall examine, approve, 
and confirm it, unless good cause be shown against such approval. 
Its order of confirmation shall be sufficient authority for the erection, 
use, and occupancy of such bridge, in accordance with such plans." 
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"~o company shall construct over a c'anal any permanent bridge 
less than ten feet in the clear above the top water line of the canal, 
and the piers and abutments of such bridge must be placed· so as not 
in any manner to contract the width of the canal, -or interfere with 
free passage on the tow path. This section shall not prevent the con
struction or continuance of d'raw bridges which do not interrupt navi
gation." 

Sections 12503 and 12504 G. C provide as follows: 

"Whoever constructs or builds a lock, bridge, dam or other struc
ture in, across or upon a river, stream, lake or reservoir with which 
any of the canals of this state are united, connected or communicate 
at a place where such public river, stream, lake or reservoir is navi
gable and used by steamboats, canal boats, vessels or other water
craft, unless he obtains from the board of public works an order 
aljthorizing the construction of such lock, bridge, dam or other struc
ture proposed or contemplated, setting forth that it will not obstruct 
the navigation of such river, stream, lake or reservoir, or injuriously 
interfere with the rights of the public or the business of the persons 
engaged in the use there·of, for the .transportation of produce or mer
chandise, or other navigable or commercial purposes, shall be fined not 
more than one thousand dollars. Such prosecution shall be by indict
ment in the court of common pleas." 

"A lock, bridge, dam or other structure so erected or built with
out the orrler or license provided for in the next preceding section, 
shall be taken and adjudged a common nuisance and may be abated 
accordingly." 

These are the only sections of the statutes that I find relating to the subject 
matter of your inquiry. As to the power of the board of public works, the board 
is specifically enjoined by statute to 

''protect, maintain and keep them (the public works) in repair," 

and it has been decided by our supreme court in the case of State ex rel. v. 
Railway Company, 37 0. S. 157, and in oth-er cases in our courts that: 

"The boarrl of public works possesses no powers except such 
as are necessarily implied, the purpose of which is to perfect, render 
useful, maintai,,, keep in repair, and protect and make the canals use
ful as navi~able highways. * * It may be true that in these days 
of improved methods of commerciai intercourse, canals are relatively 
of more public importance, but so long as the present policy of the 
state, as shown by its laws, st;:nds, the courts must carry out that 
policy. Tt is for the legislature, not for the board of public works, 
nor for the courts to change it!' 

On page· 17::1 of the same case the court, 111 construing section 3317 of the 
Revised Statutes, now sections 8775 and 8776 of the General Code, says: 

"Even the court has no power to approve the plans where the 
bridge is less than ten feet above the top water line of the canal, or 
where the piers or abutments interfere with navigation. * * * 
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"The,e provi,;ions cle;•.rly show the care the lcgislaturl' h:~s take:! 
to prt:st·n·l' c:.11nls. 

"They show furtht'r that, as bet\vccn the two public uses, that 
for purposes of navig-ation is paramount over puhlic uses for rail
roads, even as against the right to cross." 
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\\'hilc the statutes abo\·e quoted make specific provision as to the size, loca
tion and construction of railroad bridges crossing canals, the statutes relating 
to city, village and county bridge> across canals are not so specific. It appears 
to me, howe\·er, that the policy of the general assembly, as shown in the laws 
relating to railroad bridges, should influence the board in its construction of the 
statutt:s relating to city, village and county hrirlges. \Vhile it may with some 
reason he claimed that the boarcl of public works should adopt a more liberal 
attitude in permitting the construction of city, village and county bridges, for 
the reason that such bridges are public structures, and permission to construct 
such bridges of smaller size would he a saving of expenses to the public, the 
hoard could only permit the construction of smaller bridge> in the exercise of 
discretion rather than in pursuance of specific authority of law. \\'hatever the 
extent of the board's discretion, however, it appears to me from the language of 
t.he abm·e cited case that, as between the public use. for purposes of na\·igation and 
the public use for purposes of crossing the canals, the use for navigation is para
mount m·er the use for crossing the canals. 

1 n view of the above, I am of the opinion that your board cannot approve 
of the bridge described in your letter in case such bridge will interfere with the 
navigation of the canal. In determining whether such a bridge will so interfere 
with navigation, I believe you should consider the· minimum specifications for the 
construction of such canal, the facilities provided for the passage of boats and 
the general conditions applying to the canal in the locality. \Vhile no provision 
of law makes it your duty to enforce the same requirements for. public bridges 
as for railroad bridges, I am of the opinion that you should give some considera
tion to the requirements for railroad bridges insofar as such requirements are 
a declaration of the policy of the general assembly, especially in determining the 
kind of a bridge which will not interfere with navigation. 

Yours very truly, 
\V. H. MILLER, 

Assistant Attorney General. 

BOARD OF PL'BLTC \\'ORKS-AUTHORlTY AXD PROCEDURE TO 
SELL CERTAl~ REAL ESTATE TO XORI<'OLK A~D WESTERN 
RAlLWAY COMPAXY. 

June 23rd, 1910. 
The Hoard of Public Works, Columbus, Ohio. 

GEXTLDIEX: -You present to this department the act approved ~lay HI, 
1!110, entitled: 

"An Act to authorjze the Governor, by and with the approval of 
the Board of Public \Yorks, to grant, bargain, sell, and convey cer
tain real estate in Pickaway County, to Norfolk and \Vestern Railway 
Company", 

and ask what steps bhould he taken for the sale of the lands described in said 
act to the Xorfolk and \\"estern Railway Company. 
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Examination of this act shows that the description of the property to b~ 
conveyed and certain conditions as to conveyance are not sufficiently clear to 
obviate future controversy as to such lands. 

The land to be c01weyed is a strip about 2} miles long on the east or berme 
bank side of the Ohio Canal in and north of the city of Circleville. The ex
pression "east water-line of said Ohio Canal" may sufficiently describe this 
boundary line for present purposes under the existing topography of these lands. 
Since, however, such east water-line is on the benne side of the canal and is 
a point at which the water of the canal when at top water-line touches the east 
side of the canal, it can be seen that this line will vary in case that earth, etc., 
is either deposited or removed from this side of the canal. It therefore appears 
to me that such east line should be sun·eyed, definitely fixed and agreed upon 
and that a plat of such survey should be made a part of the deed of conveyance. 
I suggest either that some definite standard line not subject to change be adopted 
as a basis, or that the west water-line of the canal, that is, the water-line adjoin
ing the tow-path, be definitely sun·eyed and fixed with reference to permanent 
monuments and that such west water-line be used as a basis from which the 
·east water-line is described. 

The description also shows that the land to be conveyed extends along the 
bank of Mud Run for several thousand feet. C"nless the line along Mud Run is 
definitely fixed in a similar manner, controversies will no doubt arise in the future 
as to what is meant by the language "westerly line of Mud Run", "west bank 
of Mud Run", etc. For example, such a controversy may arise in case Mud Run 
is filled up or washed away along such boundary line, or in case Mud Run 
changes its channel. And there may also be disagreements as to whether the 
1ine along the bank of Mud Run means the top of the bank or the part of 
the bank left dry at high or at low water-mark. I believe, therefore, that such 
boundary line should be made specific and definite for all time instead of being 
1eft so indefinite and subject to disputes and controversies. 

The language of the last paragraph of the act is also uncertain. My under
-standing from a reading of this paragraph is that Mud Run is not included in 
the conveyance and that the state is the owner in fee of Mud Run as a ditch 
along the line of the lands to be conveyed, and. while it may appear from the 
words in such paragraph that the railway company is in the future to mainta,n 
-such ditch, yet, as a matter of public policy in keeping with the uniform policy 
of the state throughout its canal system, I believe that the state should retain 
full control over such ditch and maintain it itself if the state is and is to be the 
owner. At any rate, the board of public works and the governor should come 
to a definite conclusion on this subject before making an appraisement of the 
property to be sold under this act. The board and the governor should also 
provide in detail as to the terms and conditions under which the company shall 
be given the right to provide another water-way to take the place of Mud Run 
and as to the ownership and maintenance of such new water-way when furnished 
by the company. As this land is now under lease to the Norfolk and \Vestern 
Railway Company, the company should either cancel this lease upon the receipt 
of a deed from the state, or should accept the deed subject to such iea'se. 

I believe that the boundary line of the state, on the side of the canal upon 
which this property is situated, has never been officially fixed so that the state's 
line on the berme side of the canal in this locality has never been legally and 
permanently defined. It appears to me, therefore, that, prior to a sale of thio 
property, all possible information relative to the title of the state in such lands, 
including the original specifications for the construction of this portion of the 
canal, and the various records on file, and information as to the extent of the 
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state's ownership in ::O.Iud Run, should be compiled and that the state may be 
fully satisti~d as to its title in the lands to be conveyed and adjoining lands. \Vith 
-such information at hand, boundary questions between the state and such rail
way company may be settled along this strip of the canal. This being done, a 
survey of the lands to be conveyed, and also of the adjoining lands, claimed by 
the state, can be made and attached as part of the deed of conveyance so as to 
indicate clearly just what lands are conveyed and what lands are retained by 
the state. 

,\s to procedure subsequent to the above, the governor and the board of 
public works should meet together to consider the application of the Norfolk 
and \\"estern Railway Company for the purchase of such property, to decide 
whether such property should be sold, and to determine "the reasonable value 
.of such premises", and the conditions attached to such conveyance. 

The governor may then execute a deed to the company as provided in such 
.act. This deed must be endorsed with the approval of the board of public works 
and, under section 4u4 of the General Code, such deed shall also contain "the 
written approval of the governor and attorney general". 

Since the act itself reserves a berme bank and provides specifically for the 
sale of this land to the Norfolk and \\'estern Railway Company, it is unnecessary 
to go through the procedure described in section 218-231, with the exception of 
the provision that the governor shall execute the deed. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

BO:\RD OF PUBLIC WORKS- CO~STRUCTION OF 101 0. L. 177. 

December 31st, 1910. 
The Board of Public Works, Columbus, Ohio. 

GENTJ.E~!EN:- You call my attention to the following item of the appro
priation bill contained in the act of 101 0. L. 177 at page 180: 

"Owners' assessment paving the highway known as the Independ
ence canal road from the south line of Button road, Newberg town
ship, to the south line of Cuyahoga county $3,000.00." 

You also present a certificate from the county auditor of Cuyahoga County 
<:ertifying "that there has been levied and assessed against the abutting property 
of the State of Ohio, the sum of $5.000 as its share of the cost of the improve
ment of canal road No. 2." 

You ask whether, upon such certificate, you are authorized to pay such 
money to Cuyahoga County. 

The fact that ::\5,000 was appropriated for this purpose does not indicate 
that all of such ~-i,OOO should be paid to Cuyahoga County. Since the above act 
makes an appropriation for "owners' assessment," the act intends that the State 
of Ohio shall be treated as an abutting property owner upon such road. You 
should, therefore, satisfy yourselves that the assessment against the state is made 
on the same basis as the assessment against private abutting property owners and 
that the State of Ohio is treated in all respects in the same manner as a private 
owner of property a butting upon such road. 

Inasmuch as the matter submitted to me does not fulfill completely the above 
named requirements, I suggest that you procure a complete certified copy of all 



496 ANNUAL REPORT 

proceedings held to date in connection with such road improvement and satisfy 
yourselves that the State is being assessed in the same manner as private owners 
in regard to foot frontage, etc. \\'hen you are so satisfied you may issue voucher 
for that portion of such $5,000 as is required to pay the "owners' assessment" 
for the construction of such road. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

BOARD OF PUBLIC WORKS-NAVIGABLE STREAMS- BRIDGE 
ACROSS 11UST BE AUTHORIZED BY. 

January 12th, 1910. 
The Board of Public Works. Columbus, Ohio. 

GENTLEMEN :-You have inquired as to the duties of your board in relation 
to authorizing the construction of bridges across navigable streams of this state. 

Section 9 of the River and Harbor Act approved March 3, 1899, which 
section, I am informed by the war department, is still the law upon this subject, 
provides as follows : 

"That it shall not be lawful to construct or commence the con
struction of any bridge, dam, dike, or cause-way over or in any port, 
roadstead, haven, harbor, canal, navigable river, or other navigable 
water of the United States until the consent of Congress to the build
ing of such structures shall have been obtained and until the plans for 
the same shall have been submitted to and approved by the Chief of 
Engineers and by the Secretary of War: P1·oz•ided, That such 
structures may be built under authority of the legislature of a State 
across rivers and other water-ways the navigable portions of which 
lie wholly within the limits of a single State, provided the location 
and plans thereof are submitted· to and approved by the Chief of 
Engineers and by the Secretary of \Var before construction is com
menced: And Prm•ided Further, That when plans for any bridge 
or other structure have been approved by the Chief of Engineers 
and by the Secretary of War, it shall not be lawful to deviate from 
such plans either before or after completion of the structure unless 
the modification of said plans has previously been submitted to and 
received the approval of the Chief of Engineers and of the ecretary 
of War." 

You will note that the above section makes reference to the "authority of the 
legislature of a state." Such authority for building such structures in Ohio is -
contained in section 3317 R. S., which provides as follows: 

"\\'hen the line of the road of a company crosses a canal or 
any navigable water, the company shall file with the board of public 
works, or with the acting commissioner thereof having charge of the 
public works where such crossing is proposed, the plan of the bridge, 
and other fixtures for crossing such canal or navigable water, which 
shall designate the l)lace of crossing; if the board or acting commis
'sioner approve such plan, he shall notify the company, in writing, of 
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such appro\ a!; but if the board or acting commissioner di-;approYe 
such plan, or fail to approye the same within twenty <lays irom the 
fi!ing t:1erePf, the company tr.ay apply to the court of commor; pleas, 
or a judge thereof in vacation, and upon reasonable notice being given 
to the ml:m:,ers of the board of public works, or saicl acting commis
sio!"ler, the court or judge shall, upon good cau~e shcJ\\-_n, appoint a 
competent, clisinterestec!· engineer, not a resident of any county through 
which the roacl passes, to examine such crossing, and prescrihe the 
plan and condition thereof, so as not to impede navigation; such 
engineer shall, within twenty days from his appointment, make his 
return to the court of common pleas of the county wherein such 
crossing is to he made, subject to exception by either party; thereupon 
the court shall, at the next term after the liling of the return, pro
ceed to examine the return, and· approve and confirm the same, unless 
good cause he shown against such approval; and such order of con
finr.ation shall he sufficient authority for the erection, use, and accu
pancy of such bridge, in accordance with such plan ; but no company 
shall construct over any canal any permanent bridge less than ten feet 
in the clear above the top water-line of the canal; and the piers and 
abutments of such bridge shall be placed so as not in any manner 
to contract the width of the canal, or interfere with free passage on 
the towpath : but this section shall not be construed to prevent the 
construction or continuance of draw-bridges which do not interrupt 
navigation." 
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Under these provisions of law, the company desiring to construct a bridge 
across a navigable body of water in Ohio should file an application with the Board 
of Public Works for their approval or disapproval of the plan for the bridge 
of snch company, and such matters should be determined by the board of public 
works prior to any action which may be taken by the Chief Engineers of the 
United States, or by the Secretary of War. 

Yours very truly, 
u. G. DE~MA~, 

Attor11ey General. 

BOARD OF PUBLIC WORKS- CONSTRUCTION OF LEASE BETWEEN 
COSHOCTON LIGHT & HEATING COMPANY AND E. S. LEE. 

Novemher !30th, 1910. 

The Board of Public Works, State House, Columbus, Ohio. 

GE!I:TLE~rE:->:- You have submitted to me a copy of an agreement between 
The Coshocton Light and Heating Company and Edwin S. Lee, which the board 
is requested to approve by resolution. Mr. Lee at present leases water from the 
State of Ohio and under the agreement he is to continue this lease but permit 
the use of such water by The Coshocton Light and Heating Company in a con
sideration of their furnishing him power by electricity. The agreement also, if 
carried out, would change the terms both of the lease of the State to Mr. Lee 
and also of the lease of the State t0 The Coshocton Light and Heating Company. 

\\'hile it is possihle for Mr. Lee to make an assignment outright of his lease 
with the consent of the board of public works, there is nothing in the lease or 

32 A. G. 
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in the Jaw relating to this subject which authorizes the board of public works to 
appro\'e of an agreement between private individuals which may later produce 
confusion and entanglements in the management of the public works. It is 
rather the policy of the law that the board should deal directly with the par
ticular individual concerned, irrespectiYe of any pri\'ate arrangements he may 
make with third parties. 

If I have a correct understanding of the facts, I believe tnat the object 
aimed at in the agreement cannot be legally accomplished while Mr. Lee holds 
his present lease of water-power from the state, for the reason that the agree
ment sets forth terms and conditions which are not contained in the lease held 
by Mr. Lee and since such lease, if assigned, could not grant rights consistent 
with the terms and conditions of such agreement. 

I am therefore of the opinion that the board of public works is without power 
legally to approve by resolution the above agreement. 

Yours very truly, 

u. G. DENMAN, 

Attorney General. 



ATTORNEY GENERAL, 

(To the Dairy and Food Commissioner.) 

DAIRY A~D FOOD COM:\IISSIOXER-:\CT FEBRl:ARY 28, 1!)08, 
99 0. L. 28. 
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Leroux Cider Vinegar Cou:pall)', unlawful to sell imitation vinegar. 
Vinegar must be labeled "Distilled Vinegar'', must not cout_ain coloring matte1 

other than that imparted bj• distillatiou. 
January lith, 1910. 

HoN. R. \\'. DuNLAP, State Dairy and Food Co1.tmissioner, Columbus, Ohio. 

DEAR SIR:- Your Jetter of January 11th, enclosing letter from the Leroux 
Cider Vinegar Company of Toledo, concerning the sale of imitation cider vinegar 
is received. In their letter the Leroux Cider Vinegar Company state that they 
plan to manufacture and sell a vinegar composed of boiled cider 1-2%, acetic acid 
4-4-2/l Oo/o, caramel 1/20 of 1%, water 94-9.5%, and sell the same under one of 
the following brands: "Sunrise Brand Imitation Cider, Distilled Vinegar", "Sun
rise Brand Vinegar" or "Sunrise Brand Imitation Vinegar". 

In your letter of January 11th, you request my opinion as to whether this 
can lawfully be done. In reply thereto l beg leave to submit the following 
opinion: 

The law regulating the manufacture and sale 
found in the act of February 28, 1908, 99 0. L. 28. 
in part as follows: 

of vinegar in this st'ate is 
Section 1 of this act reads 

"That no person shall manufacture for sale, offer, or expose for 
sale; sell or deliver, or have in his possession with intent to sell or 
deliver, any vinegar not in compliance with the provisions of this act". 

Sub-section 4 of section 1 reads as follows: 

''Any vinegar manufactured for sale, offered for sale, exposed 
for sale, sold or delivered or in the possession of any person with 
intent to sell, under the name of distilled vinegar, shall be the product 
made wholly or in part by the acetous fermentation of dilute distilled 
alcohol, and shall contain in one hundred (100) cubic centimeters (at 
a temperature of twenty (20) degrees centigrade), not Jess than four 
( 4) grams of acetic acid, and shall be free from coloring matter, 
added during, or after disti//ation, and from coloring other than that 
imparted to it by disti/lati011". 

Section 2 reads in part as follows: 

"* * * And all vinegar made wholly or in part from distilled 
liquor shall be branded "distilled vinegar", and all such distilled vine
gar shall be free from coloring matter added during or after distilla
tion and from color other than that imparted to it by distillation. 
* * * And all vinegar shall be made wholly from the fruit or 
grain from which it purports to be or is represented to be made, and 
shall contain no foreign substance, and shall contain not Jess than four 
per cent., by weight of absolute acetic acid". 
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From the letter of the Leroux Cider Vinegar Company enclosed by you I 
gather that the ,·inegar proposed to be manufactured by them is a "distilled 
vinegar" and therefore such ,·inegar mnst, under the above quoted provisions of 
section ~of the :let of Februar.'· ~·", l!lilx, be branded "distilled vinegar", and under 
such section it must be ''free from coloring matter added during or after dis
tillation and from color other than that imparted to it by distillation". This 
would not be true of the vinegar which they propose to manufacture. 

1 am also of the opinion that under said section 2 to manufacture and sell 
such ,·inegar would he unlawful for the reason that it would "contain a foreign 
substance ·•. 

The above quoted part of section I of this act provides that all vinegar 
manufactured for sale or off~red or exposed for sale, sold. or delivered, etc., within 
this state shall be in compliance with the provisions of this act. And sub-section 
4 of section l prm·ides that ·'distilled vinegar'' shall be free from coloring matter 
added during or after distillation and from color other than that imparted to it 
by distillation. As the 1/~0 of l(/, caramel entering into the proposed \'inegar 
is a "foreign substance" and a ''coloring matter" added to the vinegar, I am of 
the opinion that such vinegar "·oul<l not be ''in compliance with the provisions of" 
the act of February ~?. 1 !10~. and that therefore the manufacture for sale or sale,. 
etc., of this vinegar in the state of Ohio is unlawful. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

DAIRY AND FOOD-SA~ITARY I~SPECTION LAW. (100 0. L. 15). 

Commissio11er has f'OZ(•er u11dcr act to inspect places where food products
are kept for sale, /md order same placed in sanitary condition. 

January 11th, 1910. 

HaN. R. 'vV. Dt::o>L.\P, State Co111111issio11er Dairy aHd Food, Columbus, Ohio. 

DEAR SIR:- Your· letter of January 8th, in which you request my opinion: 
on the following inquiry, is received: 

Does the act of I\Iarch U, 1909, ( 100 0. L. 15) known as the 
Sanitary Inspection Law or any other law confer authority on the 
Dairy and Food Department to prohibit dealers from exposing, offering 
for sale or selling. meat>, cheese, bread, butter and other similar 
food products, on the streets or other places without being protected 
by coverings to pre,·ent insects, flies, dust, etc., coming in contact 
therewith? 

In reply thereto beg lea ,.e to submit the following opmton : 
The act of March 1'2, 1!)09, (lOll 0. L. 15) reads in part as follows: 

"Sec. 1. That. no person or persons shall operate any bakery,. 
confectionery, creamery, dairy, dairy barn, milk depot, laboratory, 
hotel, restaurant or eating house, packing or slaughter house, or ice· 
cream plant. or all.\' p/ace wherr a11y food products are IIIUIIII/ac
turcd, packed, stored, deposited. collected, prepared, produced or· 
sold for any purpose wlrate<·cr, where the same is in a filthy, tm
cleall or unsauitary coJJditioJJ * * *" 
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"Sec. 2. That if in the opinion of the dairy and food commis
::;ioner, hi, assistant commis,ioners, inspectors or agents or either or 
them, after an investigation thereof, any bakery, confectionery, cream
ery, dairy, dairy barn "' (, (, or any place where any food prod
ucts are manufacturer, packed, stored, deposited, collected, prepared, 
produced or sold for any purpose whatever, is operated in violation 
of section 1 of this act, the dairy and food commissioner, his assist
ant commissioners, inspectors or agents shall notify in writing the 
proprietor or proprietors, owner or owners, manager or managers of 
such bakery, etc., * * * or any place where any food products are 
manufactured, etc., * * (' to place the same in a clean and sanitary 
condition within a reasonable time to be stated in said notice, which 
time so stated shall in no case he less than ten days." 
proprietors, owner or owners, manager or managers of such bakery, 
etc., * * * or any place where any food products arc manufac
tured, etc., * * * to place the same in a clean and sanitary con
<lition within a reasonable time to be stated in sairl notice. which time 
so stated shall in no case he less than ten days." 

"Sec. 3. Any person violating any of the provisions of this 
act after the time stated in the notice provided for in section two 
hereof, shall be deemed to be guilty of a misdemeanor, and upon 
conviction thereof, shall be fined not less than fifty dollars, nor more 
than two hundred dollars for the first offense, and for each subse
quent offense, etc., * * *" 

"Sec. 4. A justice of the peace, mayor or police judge shall have 
jurisdiction within his county in prosecutions for violations of the 
provisions of this act, and all of the provisions of section 3718a of 
the Revised Statutes of Ohio shall apply to said proceedings." 
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Under the above quoted act J am of the opinion that not only have you au
thority, but it is your duty, through your inspectors, to investigate places where 
food products are exposed or offered for sale, and that should you determine upon 
such investigation that the place where any such food products arc manufactured, 
packed, stored, deposited, collected, prepared, produced or sold for any pur
pose whatever is in a filthy, unclean or unsanitary condition, you should then 
serve the notice, provided for by section 2 of the above act, upon the persons 
therein specified, to rectify the conditions of such place found, upon your in
vestigation, to be "filthy, unclean or unsanitary.'' 

The question whether such places are in a "filthy, unclean or unsanitary 
condition," is, under this act, one of fact and not of law, and the investigation 
by yourself or your inspectors must be such as to show that such condition 
exists before you notify the person or persons specitied in section 2 as therein 
provided. 

Yours very truly, 

u. G. DEN~lAN, 
Attomey Gmera/. 
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INTOXICATIKG LIQUORS-MALT LIQUORS- VINOUS LIQUORS, 
WHAT ARE, WITHIN MEANING OF DOW-AIKIN LAW. 

Wholesale druggist liability to Dow-Aikin tax. Malt liqttOrs containing 
110 alcohol now subject to Dow-Aikin tax. Unfermellted grape juice containing 
no alcohol uot subject to Dow-Aikin tax. Wholesale druggist selling intoxicat
ing liquors to retail druggists liable to Dow Aikin tax unless liquor is sold for 
exclusively mechanical, pharmaceutical or sncramental purposes- burden rests on 
·wholesale druggists to show fact. 

HoN. R. \V. Du::-<LAP, State Commissioner Dairy and Food, Columbus, Ohio. 

DEAR SIR:- Your letter of March 29th and March 30th are received, in 
which you request my opinion upon the following questions: 

1. What malt liquors come within the provisions of the Dow
Aikin Law as interpreted by the late decision of the supreme court 
in the case of La Follette, Treasurer, v. John Murray, et a!.? 

2. Do different brands of grape juice come within the pro
visions of the Dow-Aikin Law, and are they, therefore, subject to 
the tax therein provided? 

3. Are wholesale druggists, doing business within this state 
and selling intoxicating liquors to retail druggists, within the pro
visions of the Dow-Aikin Law, and subject to the tax therein pro
vided? 

J n reply thereto I beg leave to submit the following opinion: 

!n the case of La Follette, Treasurer, v. Murray, decided by the supreme 
court February 23rd, 1910, being case ~o. 11855 in that court, the supreme court 
merely holds that the substitution, in section 4364-9, R. S. 0., by the amendment 
of 1906 (98 0. L. 100) of the word "other" for "any" intoxicating liquors did 
not change the meaning of this section, and that, therefore, the interpretation 
placed upon this section by the supreme court in State ex rei Guilbert, Auditor 
of State v. Kauffman, Auditor of Montgomery county, 68 0. S. 635, was still 
applicable to the section as it now stands. 

In State ex rei Guilbert v. Kauffman, the supreme court, 111 a per curiam 
decision, uses the following language: 

"Section 4364-9, Revised Statutes, imposes a tax upon the busi
ness of trafficking in any intoxicating liquors, and also on the busi
ness of trafficking in spirituous, vinous or malt liquors. The general 
term 'malt liquors' includes both non-intoxicating and intoxicating 
malt liquors. * * *" 

The decision by the supreme court was upon a demurrer to a petitiOn in 
mandamus praying that the Auditor of Montgomery county be ordered to place 
upon the duplicate of his county as liable to the Dow-Aikin tax, one Brinkle 
and one Reading. The petition alleged that Brinkle and Reading were engaged 
as partners in 

"the sale of a malt liquor or beverage, commonly known as 'Bishop's 
Beer' * * * which malt liquor or beverage contains less than 
two per cent. of alcohol and is not intoxicating." 
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In the La Follette case there wa' an agreed statement of facts from which 
it appeared that the defendant, :\furray, had been engaged in the business of 
selling 

"what is known as 'Fricdon Beer,' a malt liquor containing forty
sc\·en hundredths of one per Cl'Bt. of alcohol, but not intoxicating." 

It will thus be seen that the supreme court in these two decisions has 
not gone to the extent of saying that the business of trafficking in malt liquor 
which contains no alcohol is liable to the Dow-Aikin Tax, and that question is, 
therefore, still open in this state. It becomes necessary, therefore, to decide 
what the term "malt liquor" as used in section 4364-9, R. S. 0., means. 

The following detinitions are found in the Standard Dictionary: 

"Li(]no;·, any alcoholic or intoxicating liquor." 
·':Halt Liquor, any alcoholic beverage brewed from malt." 

and 111 the Century Dictionary: 

"Liquor, an alcoholic or spirituous liquid, either distilled or 
fermented." 

":\fait Liquor, a general term for an alcoholic beverage pro
duced merely by the fermentation of malt. as opposed to those ob
tained by the distillation of malt or mash." 

:\fait Liquor has bern defined by the courts of last resort of various states 
as follows: 

"The <:0111111011 and approved u~age of the term 'malt liquor' is an 
alcoholic liquor. as beer, ale or porter, prepared by fermenting and 
infusion of malt." 

State vs. Gill, 89 :\finn. 502, 
Adler vs. State, 5-'i Ala. 23, 
C. S. vs. Cohn, 2 Ind. T. 474, 
u. S. vs. Ducournau, i:i4 Fed. 139. 

And it has heen held that the word "liquor" is used in this connection to 
describe an alcoholic or spirituous fluid. 

Brass vs. State, S4 Southern (Fla.) 308, 
Houser vs. State, 18 Ind., 107, 
State vs. Giersch, 98 ::\'. C. 720, 
People vs. Crilly, 2 Barb. (X. Y.) 248. 

And the supreme court of .\labama has more particularly defined the term 
"malt liquors" as follows: 

"':\fait Liquors' are the product of a process by which grain is 
steeped in water to the point of germination, the starch of the grain 
being thus converted into saccharine matter, which is kiln-dried, then 
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mixed with hops, and, by a further process of brewing, made into a 
beverage." 

Allread vs. State, 89 Ala. 112, 
Tinker's Case, 90 Ala. 647, 
:\Jarks vs. State, 48 Southern (Ala.) 868. 

Jt will thus be seen that both the lexicographers, in generally defining the 
term "Malt Liquors," and the courts, in interpreting that term, as used in liquor 
laws, have uniformly held that they contain some percentage of alcohol; nor do 
I think that onr courts or the courts of any state will go so far in the enforce
ment of liquor laws as to hold that beverages produced by the malting process, 
from which the alcohol resulting from such process has been entirely extracted, 
come within the meaning of the term ":\fait Liquors" as used in section 4364-9 
R. S. 0., and are subject to the liquor tax. The very use of the word "liquor" 
in conjunction with the word "malt" in this phrase. in the light of the above 
quoted definitions, bears out this construction. A malt beverage containing no 
alcohol would, in my opinion, be a "malt beverage" or "malt liquid" and not a 

."malt liquor." 

The question, therefore, is not as to the percentage of malt contained therein, 
hut is whether the particular heverage in question is one which is produced by 
the malting process as above defined, and which contains alcohol in any percentage, 
no matter how small. Our supreme court. as I have above stated, has. merely 
declarerl that the intoxicating quality of such a malt liquor does not enter into 
the question. but it l1as n~ver declared that the trafficking in non-alcoholic malt 
beverages is taxable under the Dow-Aikin Law. · 

In regard to your second question. The following definitions are found In 
the Century Dictionary: 

''Vinous Liquor, liquor made from grapes; wine." 
"Vinous, having the qualities of wine." 

And in the Standard Dictionary: 

"Vinous. of or pertaining to wine; of the nature of wine." 
"\Vine, the fermented juice of the grape." 

In 21 Cyc. 60 we find the following definition: 

"Vinous liquor means liquor made from the fermented juice of 
the grape." 

The supreme court of .\labama, in Adler vs. State, supra, gives the follow
ing definition: 

"Vinou~ liquors are those liquors made from the juice of the 
grape." 

And in Eureka Vinegar Company vs. Gazette Printing Company, 35 Fed. 
571, is the following definition: 

"Vinous liquors are liquors which have undergone vinous or 
alcoholi'c fermentation." 
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It will thus be seen from the above quotations and from the definitions of 
"liquor" herein gin~n. that grape juice which is unfermented and which does not 
contain alcohol, is not a vinous liquor within the meaning of section 4.16!-9 R. S. 
0., ant! the traffic therein i> uot subject to the Dow-.\ikin Tax. In other words, 
unfermented grape juice containing no alcohol might properly be called a "vinous 
liquid or beverage" but, in my opinion, it is not a "vinous liquor." 

The determination of your third question invoh·es the construction of section 
4364-15 R. S. 0., which reads as follows: 

"The phrase 'trafficking in intoxicating liquors,' as used in this 
act, means the buying or procuring and selling of intoxicating liquors 
otherwise than upon prescription issued in good faith by reputable 
physicians in acti\·e practice, or for exclusively known mechanical, 
pharmaceutical or sacramental purposes, but such phrase does not in
clude the manufacture of intoxicating liquors from the raw material, 
and the sale thereof at the manufactory, by the manufacturer of the 
~:ame in quantities of one gallon or more at any one time." 

It has heretofore heen held by the supreme court in Senior vs. Ratterman, 
44 0. S. 661, that wholesale dealers in intoxicating liquors who are not manufac
turers arc within the terms of the Dow-Aikin Law, and are liable to the tax 
therein imposed. It is clear, therefore, that if the wholesale druggists spoken 
of in your third question are to be exempted from liability for the liquor tax, 
the sales of intoxicating liquors made by them to retail druggists must come within 
the exemption of sales "for exclusively known mechanical, pharmaceutical or 
sacramental purposes." and the burden of showing that they do come within such 
exceptions rests upon them in each individual case. 

:\fcBean vs. Sears, Trea~urer, 8 Xisi Prius, 189. 
nlack on Tntoxic~ting Liquors, section 511. 

It would seem. and I understand that the Auditor of State has so practically 
interpreted the law, that wholesale druggists selling intoxicating liquors in good 
faith to reta:l rlrugg-ists wonlrl be protected, but where the circumstances are such 
as would put a reasonable man upon his notice that the liquor so bought by retail 
druggists was t1')t intended for "exclusi\·ely pharmaceutical purposes," I think 
that such wholesalers would thereby render themselves liable to the tax, if, as a 
matter of fact, the intoxicating liquor so 'old was not used for exclusively 
pharmaceutical purposes: and in any case, under the above authorities. the burden 
would rest on the wholesaler to show that such sales were within the above named 
exemptions, and each case. were the question t0 arise: would have to be decided 
upon the facts peculiar t0 it. 

Yours very truly, 
u. G. DEN~iAN, 

A ttonzey General. 

FLOUR- :\fA::--JNER OF BRA::--JDING. 

November 17th, 1910. 

RoN. R. \V. DuxLAP. DairJ,• and Food Commissio11er. Col11mbus, Ohio. 

DEAR SIR:- I am in receipt of your letter of October 15th, asking for con
struction of sections .')999. and 6000 of the General Code of Ohio. 

Th"e above two sections are as follows: 
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Sec. 5999. "A miller or mill owner shall brand or cause to be 
branded on the head of each barrel or side of each sack the weight 
and quali.ty of the flour or meal contained therein, and the initial letter 
of his christian name and his surname in full; or if the mill is owned 
or operated by more than one person, then the name of such persons 
or such company. If a miller, mill owner or company neglects to so 
brand such flour or meal, or packs or exposes it for sale in a barrel 
or sack of a less quantity or poorer quality than is branded thereon, he 
or they shall forfeit and pay for each offense ten dollars for the use 
of the county, and be liable to the person injured in double the amount 
of damages sustained." 

Sec. 6000. "A miller or mill owner manufacturing flour for per
sons having private brands, may place the name and brand of such 
persons upon the barrels or sacks containing such flour, or such flour 
may be shipped by the miller or mill owner in blank packages to such 
persons, who shall place thereon their names and brands before offer
ing it for sale. Persons receiving flour in blank packages shall be 
liable to the penalties of this chapter whenever it is offered for sale 
without the name and brand of such persons stamped upon the pack
ages containing it". 

You will note that section 5999 applies to the branding of each barrel or 
sack of flour sold by a miller, mill owner or persons operating a mill, and has 
no application whatever to the branding of flour by a retail dealer, while section 
6000 has reference to private brands. In this case a miller, mill owner or persons 
operating a mill may place the name or private brand of such person upon the 
barrel or sacks containing the flour, or may ship the flour in blank packages 
to such person, but in such case all packages in which the brands are offered 
for sale by the retail dealer must have such private brand on such package before 
the same is offered for sale by such retail dealer. 

I beg to remain, 
Yours very truly, 

u. G. DENMAN, 

Attorney General. 
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(To the Commissioner of Common Schools.) 

BOARD OF EDUCATIOX -RESIGX.\TlOX OF ::O.IE::O.IBER, TillE OF 
TAKING EFFECT OF- VACAY.CY IY. BOARD, HOW FILLED
QUORUM-ORGAXIZATIOX OF BOARD. 

March 11th, 1910. 

HoN. }OHN \\'. ZELLER, State Commissioner of Commo;z Sclzools, Columbus, Ohio. 

DEAR SIR:- Your letter of March Tth, in which you request my opinion on 
the following question, is received: 

'The board of education of Piqua, Ohio, composed of six mem
bers, is unorganized on account of a deadlock in the selection of a 
president. A member has resigned. Can the remaining members, 
upon the filing of the resignation with the clerk, proceed to or
ganize and fill the vacancy under section 3981 ?" 

In reply thereto I beg leave to submit the following opinion: 

Section 4i48 of the General Code oi Ohio (section 3981 R. S. 0.) reads as 
follows: 

"A vacancy in any board of education may be caused by death, 
non-residence, resignation, removal from office, failure of a person 
elected or appointed to qualify within ten days after the organization 
of the board or of his appointment, removal from the district or ab
sence from meetings of the board for a period of ninety days, if such 
absence is caused by reasons declared insufficient by a two-thirds vote 
of the remaining members of the board, which vote must be taken and 
entered upon the records of the board not less than thirty days after 
such absence. Any such vacancy shall be filled by the board at its 
next regular or special meeting, or as soon thereafter as possible, by 
election for the unexpired term. A majority vote of all the remaining 
members of the board may fill any such vacancy." 

Section 47.52 of the General Code (section 3982 R. S. 0.) reads as follows: 

"A majority of the members of a board of education shall con
stitute a quorum for the transaction of business. Upon a motion to 
adopt a resolution authorizing the purchase or sale of real or personal 
property or to employ a superintendent or teacher, janitor or other 
employe or to elect or appoint an officer or to pay any debt or claim 
or to adopt any text book, the clerk of the board shall publicly call 
the roll of the members composing the board and enter on the record 
the names of those voting "Aye" and the names of those voting "No." 
If a majNity of all the members of the board vote aye, the president 
shall declare the motion carried. Upon any motion or resolution, a 
member of the board may demand the yeas and nays, and thereupon 
the clerk shall call the roll and record the names of those voting "Aye" 
and those voting "No". Each board may provide for the payment 
of superintendents, teachers and other employes by pay-roll, if it 
deems advisable, but in all cases such roll-call and record shall be 
complied with." 
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Under section 4752 of the General Code, supra, I am of the opinion that 
a majority of all the members of your board of education (which would be four in 
number) constitutes a quorum sufficient for the "transaction of business" and, 
theref0re, sufficient for them to proceed to the organization of such board by 
the election of a president as provided for by section 4747 of the General Code, 
(section 38D7a R. S. 0.) But by the provisions of section 4752 the election of 
such officer, in order to be valid, must be by the assenting vote of a majority 
of all the members of the board." 

Such board having, by such procedure, "organized", it may immediately 
proceed, by virtue of section 4748 of the General Code, supra, to fill the vacancy 
caused by the resignation of the member spoken of in your question, but such 
vacancy must be filled by a majority 1·ote of all the remaining members of the 
board as provided in said section. 

The Yiew above taken of the question presented in your letter renders it 
unnecessary to consider the question whether the resignation of the member 
spoken of in your query takes effect from its date, or from its acceptance by the 
board, but in this connection I beg leave to call your attention to the case of 
Reiter vs. State, 51 0. S. 74, which holds that a resignation of an office without 
acceptance creates a vacancy, to the extent, at least, of giving jurisdiction to 
appoint or elect a successor, unless otherwise provided by statute. 

Yours very truly, 
u. G. DENMAN, 

Attomey General. 

BOARD OF EDUCATION-MEMBERS HOLD UNTlL SUCCESSOR IS 
ELECTED AND QUALIFIED-COXSTITUTJO~AL LAW-Al\fE~D

MENT OF NOVEMBER 7, 190-'i. 

Right of member of towllslzip board of education elected November 7, I905, 
to hold until successor elected and qualified, uot cha11ged by Article' XVll of 
Schedule. 

April 1st, 1910. 

HoN. JoHN 'vV. ZELLER, State Commissio11er of Common Schools, Columbus, Ohio. 

DE.IR Sm :-Your letter of March 30th is received in which you ask my 
opinion on the following facts and query: 

"In Prairie Township, Holmes County, no members of board 
of education were elected last X ovember. The term for three mem
bers expired. 

"Query: 'vVill the three .members whose terms should have ex
pired January, 1!!10, 'hold over' as provided under Section 3915, 0. 
S. L., or will the two remaining members proceed to select three 
members as provided under Section 3981 0. S. L. ?" 

In reply thereto I beg leave to submit the following opinion: 
Section 3915 R. S. 0. reads in part as follows: 

"The board of education of township school districts shall con
sist of five members elected at large at the same time and in the same 
manner as the township officers are elected, for the term of four 
years from the first Monday in January after their election (or) until 
their successors are elected and qualified. At the first township elec-
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This section as it now stand~ was enacted .\pril 2::ith, 1!104, :md the ··first 
township election held after the passage of this act" was held :-\0\·emhet· ith, 
1!!03. I take it, therefore, that the three members of the Prairie Township board 
of education whn<;e terms expired January, 1!110, were elected by virtue of Section 
3!11.), on Xovemher 7th, 190.). 

Section 8 R. S. 0. reads as follows: 

"Any person holding an office nr public trust shall continue 
therein until his successor is elected and appointed or qualified, unless 
it is otherwise provided in the constitution or laws." 

Tt is, therefore, clear that unless .\rticle XVIf, Section 2, of the Schedule 
in the Constitution which was adopted at the X 0\'ember election, X o1·emher 7th, 
1!!05, applies to officers elected to office at that election, the three membtrs ot 
the hoard of education of Prairie Township will, by virtue of the provi,ions of 
Sections 8 and 3fll:J, supra, hold o1·er until their successors are elected anrl qual-. 
ifiecl. 

Article XVII, Section 2, of the Schedule above referred to, reads in part a" 
follows: 

''* * * the ten11 of office of all elective county, township, mu
nicipal and school officers shall be such even number of years not 
exceeding four ( 4) years as may he so prescribed (by the general 
assembly)." 

1t was held by the supreme court in State vs. Pattison, 7::1 0. S. 20.J, the pro
visions and limitations of Article XV I I of the schedule adopted X ovember '7th, 
]!10.), do not apply to the tenure of office of officers elected at the electwn held 
X ovember 7th, HJO::i, but that the terms of such officers are governed and fixed 
by the provisions of the laws and of the constitution in force on that elate. 

It would seem, therefore, and I am of the opinion that the terms of office 
of the three members of the Prairie Township school board spoken of in your 
letter are governed by Sections R and :~~)J:; Revised Statutes, supra, and that, 
therefore, they are entitled to hold their offices as members of such board until 
their successors are elected and qualified. 

Very truly yours, 
U. G. DEN~fAN. 

Attorney Geueral. 

SCHOOLS-TEACHERS' lXSTlTCTES-JOlXT COUXTY TEACHERS' 
IXSTJTCTES C\XXOT BE ESTABLISHED. 

July 14th, 1910. 

Hox. Jonx \V. ZELLER, State Counuissiouer of Common Schools, Columbus, Ohio. 

DEAR SIR:-\' our letter of July ~th is received in which you request my 
opinion upon the following question : 

"Section 'iR.'J9 G. C., provides for the organization of a county 
teachers' institute. 



510 AX?\UAL REPORT 

Query: May two or more counties unite to hold a teachers' 
institute and each county in the union thus formed pay over to a com
mittee of this joint county institute the funds paid into the treasury 
of the respectiYe counties by the teachers as examination fees as 
pr~vided by law?" 

In reply thereto I beg leave to submit the following opinion: Section 7859 
of the General Code reads as follows: 

"A teachers' institute may be organized in any county, by the 
association of not less than thirty practical teachers of the common 
schools residing therein, who must declare their intention in writing 
to attend such institute, the purpose of which shall be the improve
ment of such teachers in their profession". 

The above quoted section and section 7871 of the General Code, providing 
for the establishment of teachers' institutes in city and school districts, are the 
only provisions in our statutes authorizing the establishment of such institutes, 
and nowhere is there any provision, by virtue of which joint county teachers' 
institutes may be established. 

Boards of education are, under the school code, bodies corporate, the powers 
of which are limited by the provisions of that code, and it may, therefore, do 
and perform only such acts as are authorized therein. 

I am, therefore, of the opinion that two counties may not unite to organrze 
and maintain a joint teachers' institute. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

TEACHERS' PENSION FUND- VARIOUS MATTERS FULLY 
DISCUSSED. 

A teacher who has not bee1~ employed in public schools since enactment of 
teachers' Pension law is not entitled to receive a pension. 

A teacher who has rejected privileges of pension fund may upon re-employ
ment, acce/>t same and such teacher will not be required to. make back payments 
covering period of rejectiQn excePt as provided by section 7884 of the General Code. 

A teacher need n.of pay six hundred dollars requr'red by section 7884 in lump 
sum e11en if financially able to do so. 

November 17th, 1910. 

HoN. JoHN W. ZELLER, State Commissio1ur of Common Schools, Columbus, Ohio. 

DEAR SIR:- I have before me your letter in which you submit the following 
for my opinion: 

1. May a teacher who has served three years in the public 
schools of this state prior to the enactment of the teachers' pension 
fund, but who has not taught at all since the enactment of the above 
law, be entitled to a pension? 

· 2. May a teacher who rejected the provisions of the pension act 
now accept the same? 
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3. l f the answer to the second inquiry is in the affirmative, will 
such teacher be expected under the provisions of the act to pay into 
the fund the dues that the board of education would have deducted 
from her salary during the last two years? 

4. \\'ill it be necessary for a teacher retired or retiring to pay 
the specific sum into the fund before becoming a beneficiary if finan
cially able? 
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Answering your first question I beg to advise that I am of the opm10n that 
the teachers' pension act only applies to persons who were teachers at the time 
of the enactment of the law, or who have taught at some period since rts enact
ment. This seems clearly to be the intention of the entire act. 

You will note by sections 7/lii and 7Ri8 of the General Code that no ac
ceptance of the provisions of the pension act on the part of teachers is neces
sary before they may become beneficiaries under this act. It would, therefore, 
have been impossible for a teacher who had not taught any period of time since 
the enactment of the pension act to accept the provisions of the same. 

Answering your second inquiry: You will note section 7877 of the General 
Code provides that teachers who are employed in the public schools at the time 
of the enactment of the pension act were required either to accept or reject the 
provis.ions of the law creating a pension fund. This section standing alone would 
lead one to the opinion that a teacher employed in the public schools at the time 
the pension act was enacted who refused to accept the provisions of such law 
would be forever barred from doing so, but you will note that section 78713 of 
the General Code provides that, 

"All teachers hereafter appointed in such public schools * * * 
within thirty days after their appointment shall be notified by the clerk 
of such board of education of the election of the board of trustees 
of such pension fund, and within six months thereafter be required 
to notify the board of education whether they consent or decline to 
accept the provisions of law hereafter." 

By the above quoted section you will see that all teachers hereafter ap
pointed are given the privilege within sixty days after such appointment to accept 
the provisions of the pension act. This section does not limit the privilege of 
accepting the pension act to 1li?1U teachers hereafter appointed, but expressly ap
plies to all teachers hereafter appointed and does not make any distinction what
ever between teachers who some time before may possibly have held an appoint
ment. 

I am, therefore, of the opinion that a teacher who has rejected the provisions 
of the pension act may accept the same within sixty days after a new appointment 
by the board of education. 

Answering your third inquiry I beg to call your attention to section 7884 
of the General Code which is as follows : 

"~ o such person shall be paid until the teacher contributes, or 
has contributed, to such fund a sum equal to twenty dollars a year for 
each year of service rendered as teacher, but which sum shall not ex
ceed six hundred dollars. Should any teacher retiring be unable to 
pay the full amount of this sum before receiving a pension, in paying 
the annual pension to such retiring teacher, the board of trustees must 
withhold on each month's payment twenty per cent. thereof, until the 
amount abO\·e provided has been thus contributed to the fund." 
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You will note the above section requires that a teacher shall ha\·e contributed 
equal to twenty dollars a year to the pension fund for each year's service as 
teacher, provided, however, that such sum shall not exceed six hundred dollars 
before such teacher would be entitled to be a beneficiary under the pension fund 
for the full amount of pension allowed. X ow here in the entire act is there any 
provision for a teacher to make up any clues in the teachers' pension fund which 
are due by reason of such teacher failing to accept the provisions of the pension 
act. The general assembly seems to ha,·e provided section 7884 of the General 
Code as the method for equalizing the burden between teachers who have pald 
for the full term of service and those who have not. 

Answering your fourth question, I am of the opinion that it is not com
pulsory for a teacher, even if financially able, to pay the entire sum of six 
hundred ($600.00) dollars, as prO\·idecl in section 7884, before being able to 
receive a pension under the pension act. The wording of the above act, in my 
opinion, makes the payment of this fund discretionary with such teacher. 

Yours very truly, 

U .. G. DENMAN, 
Attor11ey General. 

BOARD OF EDUCATIOX -COMMOX PLE.-\S JUDGE-INCOM
PATIBILITY OF OFFICE. 

A member of a board of cducatio11 vacates such office by qualifyiag for 
the office of com111011 pleas judge. 

September 13th, 1910. 

HoN. JoHN \V. ZELLER, State Commissio11cr of Commo11 Schools, Columbus, Ohio. 

DEAR SIR:- Your request of September l:?th for an opinion upon the fol
lowing question is received: 

"A member of a board of education of Elyria, Ohio, is a can
didate for common pleas judge. Are these two offices incompatible?" 

In reply thereto I beg lea,·e to submit the following opinion: 
Section 14 of Article 4 of the Constitution of Ohio reads as follows: 

"The judges of the supreme court, and of the court of common 
pleas, shall, at stated times, receive, for their services, such compensa
tion as may be provided by law, which shall not be diminished, or 
increased, during their term of office; but they shall receive no fees or 
perquisities, 11or hold Oil.\' other office of profit or trust, 1111der the au
thority of this state, or the U11ited States. All votes for either of 
them, for any elective office, except a judicial office, under authority 
of this state. given by the general assembly, or the people, shall be 
void." 

Inasmuch as the Constitution has prohibited the holding of any other office 
of trust or profit by a judge of the common pleas court, I am of the opinion 
that should the member of the board of education of whom you speak in your 
inquiry be elected to the office of common pleas judge and qualify therefor, he 
would thereby immediately vacate his office as member of the board of education. 

Yours very truly, 

U. G. DENMAN, 
A ttomey General. 
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llO.\IW OF EDCl".\TIOX- DEPOSITIXG OF FCXDS-CLERK ACTIXG 
.\S TRE.\SCRER \YHEX :\IE:\IllE1<. OF IlO.\RD. 

Clerk uf board uf cducatiou 1.dzo is also meml1cr of boa;·d ;;zay act as 
treasurer u:lzcu suc!z hoard has elected to deposit its fzmds. 

January 5th, HHO. 

Hox. JoHx \\'. ZELLER, State Commissioucr of Commo;z Sc!wols, Columbus, Olzio. 

DEAR SJR:- Your communication of January 4th, in which you request 
my opinion upon the folowing query, is received: 

":\1ay a board of erlucation who has elected one ot tts own 
members clerk, select a depository as pro1·ided in section 40!2a, sup
plement to the Ohio School Laws, and may said clerk perform the 
duties of treasurer as provided in said section 4042a, supplement to 
the Ohio School Laws?" 

In reply thereto I beg leave to submit the following opmwn: 
Sections :JI<9ia, 3911, 3920 and 0!J33 of the Re1·ised Statutes of Ohio pro

l'ide that a member oi a board of education of a city, village, township, or 
special school district, respectively, may be elected by the board of which he 
is a member, upon its organization, to act as clerk. 

Section 4042a as enacted April 2i, 1908, fl9 0. L 205, provides in part 
as follows: 

?.\Vhen a depository has been pro1·ided for the school moneys 
of any district as authorized by section 0968 of the Revised Statutes 
of Ohio, the board of education of such district may, by resolution 
duly adopted by the majority of its members, dispense with a treas
urer of the school moneys belonging to such school district; and 
in such district the clerk of the board of education thereof shall 
perform all the services and discharge all the duties, and be subject 
to all obligations that are required of the treasurer of such school 
district by the statutes of Ohio. \\'hene1·er such treasurer is dis
pensed with as herein provided, then all the duties and obligations 
required by the statutes of Ohio of the county auditor, county treas
urer, or other officer or person, relating to the school moneys of 
such district, shall be complied with by dealing with the clerk of the 
hoard of education of such district. Such clerk, before entering upon 
such duties, shall give an additional bond equal in amount and in 
the same manner as is prescribed by law for the treasurer of such 
5chool district. * * *" 

It has h<'retofore been held by this department that the offices of treasurer 
of a school district and member of the board of education of such district were 
incompatible. The enactment, however, of section 4042a, supra, necessarily 
changes this ruling. In enacting this section the legislature must be held to 
have taken cognizance of the fact, that, under the above quoted provisions of 
the statute, the clerk of a board of education may be a member of such hoard. 
Hy section 4042a, therefore, the general assembly has, in cases of this kind, 
removed the clisahility to hold the office of treasurer of a schoot district which 
had, before the enactment of such section, existed in members of the hoard of 
education of such district. 

~3 A. G. 
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I am, therefore, of the opinion that a board of education which has 
elected one of its own members clerk, may select a depository as pro-
vided in section 3968 of the Revised Statutes of Ohio, and that the clerk of such 
board may perform the duties of treasurer as proYided in section 4042a, supra. 

Very truly yours, 

U. G. DENMAN, 
A ttoruey General. 

SCHOOLS-CENTRALIZATION BY TOWNSHIP BOARD OF EDUCA
TION- SUBMISSION OF QUESTIO?\ TO VOTE. 

Township boards of education must submit question of centra/i.::atio11 of 
.schools to vote of electors at general election. 

February 23rd, 1910. 

RoN. JoHN \V. Z.ELLER, State Commisisoner of Common Schools, Columbus, Ohio. 

DEAR Sm:- Your letter of February 23rd, in which you request my 
opinion upon the following question, is received: 

"Can a township board of education, under section 3927-2, R. 
S. 0., submit the question of centralization to a vote of the people 
at any other except a general election; or, in other words, can the 
question be submitted at a special election called for this purpose?" 

In reply thereto I beg leave to submit the following opinion. 
Section 3927-2 of the Revised Statutes reads as follows: 

"A township board of education may submit the question of 
centralization, and upon the petition of not less than one-fourth of 
the qualified electors of such township district, must submit such 
question to a vote of the qualified electors of such township district, 
and if more votes are cast in favor of centralization than against 
it, at such election, it shall then become the duty of the board of 
education, and such board of education is required to proceed at once 
to the centralization of schools of the township, and if necessary 
purchase a site or sites and erect a suitable building or buildings 
thereon; provided, that if, at the said election, more votes are 
cast against the proposition for centralization than for it, the ques
tion shall not again be submitted to the electors of said township 
district for a period of two years." 

As will be noted from the above quoted section, no provision is made 
therein for the calling or holding of a special election and, under such circum
stances, I am of the opinion that section 2996-2 of the Revised Statutes is ruling 
upon this question. 

Section 2996-2, R. S. 0., reads as follows: 

"Unless the act so providing for the submitting of any ques·· 
tion to the qualified voters of any township, county, village or city 
also provides for the calling of a special election for that purpose, 
no special election shall be so called, and the questions so to be voted 
upon shall be submitted at a regular election in such township, county, 
village or city, and notice that such question is to be voted upon 
shall be embodied in the proclamation for such election." 
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This department has frequently held that where an act prm·iding for the 
submission of any question to the voters of a township, county, village or city 
contains no provision for the calling of a special dection for that purpose, then 
such special election is unauthorized and such question must be submitted to the 
voters of such political sub-division at a regular election, and that notice that 
such question is to be voted upon must be embodied in the proclamation for 
such election, as provided in the above quoted section 2996-2; and such section 
will rule unless specific provision is made for such special election in such act; 
in other words, the power to call such special election cannot be drawn by 
inference from the wording of the act but such power must be plainly granted 
by its provisions. 

I am, therefore, of the op11110n that a township board of education cannot, 
under section 3927-2 of the Revised Statutes, submit the question of centralization 
to a vote of the people at any other except a general election. 

Yours very truly, 

U. G. DENMAN, 

Attorney General. 

SCHOOLS- BOARD OF EDUCATION- TEACHERS' PE.:-.JSI00T FUND
WHEN CREATED. 

Dut.v of board of education to pay into peusion fund portion of contingent 
fU1td of school district. Teachers' Pension Fund created within meaning of section 
3897~ Revised Statutes, upon election of trustees. Boord of education must pay 
from one to two per cent. of gross receipts from ta.ration to pension fund semi
annually after creation of such fund. 

April 12th, 1910. 

RoN. ]. W. ZELLFR, State Commissioner of Common Schools, Columbus, Ohio. 

DEAR Sm: -Your letter of April 7th is received in which you ask my opinion 
on the following statement of facts and query: 

"A city board of education in June, 1008, passed a resolution 
looking to the establishment of a teachers' pension fund. The follow
ing September the teachers of that city, by vote, agreed to same. The 
board of education passed a resolution that pension board should con
sist of three members. The board selected one member of said board, 
the teachers, two. Beginning September, Hl08, the board of education 
deducted $2.00 per month from the salary of each teacher and has 
continued that practice up to the present time. The board of educa
tion declined to set aside one or two per cent. of receipts from taxa
tion for school year of 1908-9 on the grounds that at the time they 
passed the resolution to establish the pension fund, June, 1908, they 
had already certified the levy for that year to the County Auditor, and 
the amount for 'pension fund' was not included. The board had a 
surplus in its treasury at the close of the school year Hl08-!J more than 
sufficient to cover the amount of their payment of said 'pension fund' 
as required by law." 

"Query: \Vas the board of education for year of 1008-!l obliged 
to pay the amount of one to two per cent. as law directs?" 
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In reply thereto I beg leave to submit the following opinion: 
Your query calls for a construction of section 389il which reads as follows: 

"The board of education in any school district which has created, 
or shall hereafter create, a teachers' pension fund, shall pay, semi
annually, from the contingent fund of such school district into said 
teachers' pension fund, not less than one per cent. nor more than two 
per cent. of the gross receipts of said board of education raised by 
taxation, which shall be applied to the payment of teachers' pensions, 
as herein and hereinbefore prO\·ided." 

Under this section the question arises as of what time such board of educa
tion shall be deemed to have created a teachers' pension fund. 

Section :{SH7b reads in part as follows: 

"\Vhenever the board of education of any school district shall 
declare by resolution, adopted by a majority vote of the members of 
said board, that it is ach·isable to create a school-teachers' pension 
fund for such school district. said school-teachers' pension· fund shall 
be under the charge. management and wntrol of a board to be known 
as the board of trustees of the school-teachers' (pension fund for such 
school) district, which board shall be composed of not less than three, 
nor more than se\·en, members, as said board of education shall by 
resolution declare: if composed of less than five members, one of the 
members of said board of trustees of the school-teachers' pension fund 
of such school district shall be elected by the board of education of 
such school district, an<i thl' remaining members by the teachers of 
the public schools, including the teachers of any high schools, of such 
district, who have accepted the provisions of this act, as hereinafter 
provided: if such bnard is to be composed of five or more members, 
two of the members of said board of trustees of said school district 
shall be~lected by the hoard of education ·of such school district, and 
the remaining members by the teachers of public schools, including the 
teachers of any high schools of such school district, who have accepted 
the provisions of this act, as herein provided; such election of the 
members of said board by the teachers to be at a meeting called by the 
superintendent of schools of such school district, the first election to 
be at a meeting to be called by such superintendent when one-third of 
the teachers of the public schools of such school district shall have 
accepted the pro,·isions of this act; * *" 

Section :~R97 c reads in part as follows: 

"\Vhenen~r the board of education of any school district shall 
ha \'e cleclarerl the a• h·isability of creating a school-teachers' pension 
fund, as herein pro,·ided, the clerk of said board of education shall 
notify l'ach and e,·ery teacher in the public schools and high schools, 
if any, of s;1id sc110ol distri;:t, by notice In writing of the passage of 
such resolution. and require said teachers to notify said board of edu
cation in writing within thirty days from the date of said notice 
whether they consent or decline to accept the provisions of this act; 
anrl from and after the election of the board of trustees herein pro
vided for, the sum of two dollars ($2.00) shall be deducted by the 
proper officers from the monthly salary of each teacher who may have 
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accepted the provisions of this act, ancl from t!1c salary of such new 
teachers as may hereafter accept the same, as herein prodded, said 
sum to he paid into and applied to the credit of said school-teachers' 
pension fund, and shall continue to so deduct said sum during the 
n:mait<der of the term of service of said teacher. '' * *" 
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l.'nder the above quoted sections I am of the opinion that such school
teachers' pension fund is created within the meaning of Section 38971 R. S. 0., 
upon the election of the trustees provided for by section 3897b R. S. 0., for it is 
provided in section 3897c that, 

"from and after the election of the trustees herein pro\·ided for, the 
sum of two dollars ($2.00) shall be deducted by the proper officers 
from the monthly salary of each teacher who may have accepted the 
provisions of this act." 

It, therefore, seems clear that, under the statement of facts given in your 
letter, the teachers' pension fund of the city school district concerning which 
you speak was created within the meaning of section 3~!)71 R. S. 0. in September, 

I have heretofore held in an opinion to Hon. E. A. Jones, Commissioner 
of Comn~on Schools, under date of :'\' ovember 14th, l!JOR, to be found in the 
Annual Report of the Attorney General for the year 1908, at page 150: 

"That the words, 'not less than one per cent. nor more than two 
per cent. of the gross receipts,' mean not less than one per cent. nor 
more than two per cent. of the gross receipts since the last semi-annual 
payment of the board to the teachers' pem:ion fund, and that such per 
cent. is to be computed semi-annually upon the receipts of the previous 
hal £-year." 

And in the same opinion it was held that the words "gross receipts 
raised by taxation" included only funds raised by local taxation, and do 

not apply to funds received from the state. 
I am, therefore, of the opinion, in this case, tbat it became the duty of the 

board of education on and after September, HlOS, to pay semi-annually, from the 
contingent fund of the school district into the teachers' pension fund, not less 
than one per cent. nor more than two per cent. of the gross receipts of said board 
of education raised hv taxation; such percentage to be computed semi-annually 
upon such receipts for the previous half-year, the first of such computations to 
be made upon such receipts at the first semi-annual settlement succeeding the 
election of such trustees. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

~CHOOL CO~DHSSTOXER- EXPE~SES FOR GRA DI~G MANUSCRIPTS. 

July 14th, 1910. 

HoN. JoHN \\'. ZELLER, State Commissioner of Common Schools, Columbus, Ohio. 

DEAR SIR:- Y rmr letter of July 8th is received in which you request my 
opinion upon the following question: 

"An 'An act to provide for the certification of teachers in the 
public schools' passed May 10, l!HO, section 5 reads in part as follows: 
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'\Vhen any holder of a diploma as provided in sections 1, 2 and 
4 of this act makes application to a board of county examiners for a 
certificate under this act, said applicant shall pay a fee of $1.50 to the 
clerk of the board of county examiners, 50c of said fee to be paid 
into the institute fund of the county in which the applicant writes the 
examination, and one dollar of it to be forwarded to the state com
missioner of common schools to be used in defraying the expenses of 
grading the manuscripts of the said applicant who shall pay the same 
into the state treasury to the credit of the general revenue fund.' 

Query: Is it legal for the State Commissioner of Common 
Schools to issue a warrant on the state treasurer for one dollar to 
pay the expenses for the grading of said manuscripts " 

In reply thereto I beg to beg leave to submit the following opinion: 
Section 22 of Article 2 of the Constitution of Ohio reads in part as follows: 

"No money shall be drawn from the treasury, except in pur
suance of a specific appropriation made by law; * *". 

As the fifth section of the act of May 10, 1910, quoted in yelur inquiry 
prescribes that you shall pay into the state treasury, to the credit of the general 
revenue fund, the fee of one dollar provided to be paid to you by such section, 
and as no appropriation "for receipts and balances" was made to you by the 
general assembly at its last session, I am of the opinion, under ~he above quoted 
section 22 of Article 2 of the Constitution, that you cannot legally draw a war
rant on the state treasury for the one dollar to pay the expenses of the grading 
of the manuscripts of applicants under this act. , 

Yours very truly, 

u. G. DENMAN, 

Attomey General. 
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(To the Various Appointive State Officers.) 

(To the Highway Commissioner.) 

STATE HIGHWAY C0:\1:1-USSIOXER :\IAY PER:\IIT COXTR:\CTOR TO 
Sl'BSTITUTE SlJPERIOR :\L\TERI:\L 

February 8th, 1910. 

HoN. ]A~IES C. \\"oxuEKS, State Jfiyln..:ay Commissimzer, Columbus, 0/zio. 

DEAR SIR:- I have your Jetter of February t<th, in which you ask my advice 
on the following statement of facts: 

'"The State Highway Commissioner and the county commissioners 
of :\iahoning county, Ohio, on the :Wth day of July, 1909, entered into 
a contract, on behalf of the State of Ohio and :\lahoning County, 
respectively, with John C. Devine, of Alliance, Ohio, for the construc
tion of a highway known as the Sebring Road, in Smith Township, 
Mahoning county. 

This contract ca11s for the construction of a macadam road from 
Station 0 + :2:2.:;' to Station 28, and from Station 61 to Station 9!) 
+ 50'; this macadam to he of the standard specifications of the State 
Highway Department and to be 14' wide. From Station :28 to Station 
til, the contract provides that the road shall be surfaced with brick; 
this brick pavement also to be 14' wide. The estimated cost of the' 
brick pavement, exclusive of the grading, is $2.27 per lineal foot, and 
the estimated cost of the macadamized road, exclusive of the grading, 
is $1.:'37 per lineal foot. 

The contractor, :\[ r. Devine, now proposes to construct the en
tire road of brick itEtcad of macadam, and I am asking your advice 
as to whether [ would be justified in permitting him to substitute this 
more expensive construction for that on which the contract is based. 

1 n my opinion there can he no objection to your permitting the contractor 
to substitute the proposed construction, providing the proposed construction is 
superior to that called for in the contract, and providing further that you do 
not waive any of the rights of the state under the contract as entered into and 
that no expense in addition to the contract price be incurred or apportioned by 
you as State Highway Commissioner. 1 f the proposed superior construction shall 
be completed to your satisfaction you would be justified in accepting it on the 
above conditions. 

Yours very truly, 
U. G. DE:-!:IlAN, 

Attorney General. 

December :30th, HJlO. 

HoN. ]AMES C. \\'oxnERS, Stale Iliylr<.,·ay Commissioner, Columbus, 0/zio. 

DEAR SIR :-In your letter of December 2!Jth you state that certain counties 
have a balance remaining from the state aid appropriations of 190!1, that these 
counties made application for the state aiel appropriation for construction work 
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for the year 1910, and that no contracts were let for construction work in the 
year l!llO so that there is remaining for such counties all the balance of 1909, 
and the total apportionment of state aid money for such counties for the year 
1910. 

You ask whether the balance of the 1909 appropriation which is to the 
credit of o·r.e of these counties. not applying for state aid for 1911 should be 
reapportioned to the other counties of the state, as provided in Section 1196 of the 
General Code. 

You also ask whether one of these counties which has filed an application for 
state aid for 1!)]1 will be entitled to use the balance of the 1909 appropriation 
during the year Hill in pursuance of their application for state aid money for 
the year 1911. 

Section 1196 of thte General Code pro\·icles that, 

"On the fifteenth clay of January next following the pas<;age of 
an act making an appropriation of money for state aid in the construc
tion and repair of roads, if the commissioners of a county, or trus
tees of a township thereof, have not made application therefor as 
provided in this chapter, the state highway commissioner shaH re
apportion the amount so apportioned to such county, among the 
other counties of the state which have made applications as pro
\·ided by law. The amount so apportioned shall be in addition to that 
originally apportioned tto such counties." 

Sectioi1 1185 of the General Code provides that, 

''* '~ * Such application shall he filed with the commiSSIOner 
before the first clay ot January preceding the date when such appro
priation becomes available. If such appropriation becomes available 
during the year in which it was made, the apportionment thereof to 

a county remaining unexpended in such year shall become a part of 
the apportionment to such county for the succeeding year and be 
subject to an application for such year." 

~either these sections nor other proviswns of the General Code specifically 
authorize the apportionment of the 1909 state aiel money to any counties which 
have applied for state aid during the year Hlll, and the specific provisions of 
the two sections above makes it appear that the general assembly die! not intend 
that balances should he re-apportioned in cases not specifically mentioned in the 
statute. In addition to this it is a rule of law that no expenditures of money 
should be made which are not affirmati\·ely authorized by law. Since the con
stitution also prm·icles that ·'no appropriation shall be made for a longer period 
than two years," it will be seen that the appropriation of 1909 will lapse early in 
the vear 1011. 

In view of the above T am of the opinion that the balance of the state aid 
appropriation for the year 190!) can not be apportioned or re-apportioned to coun
ties in this state in the m~nncr suggested in both of the questions submitted by 
you. 

Yours very truly, 

U. G. DE!HIAN, 

Attomey General. 
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ROADS :\XD HIGH\\'.\ YS-JX RE-.\PPL!C.\T!OX OF HRO\\'X CO"C:\TY 
FOR ST.\TE .\ID. 

December lOth, t!llO. 

Hox. ]AMES C. \\'ONIJERS, State Higll'u!aJ' Commissinuer, Columbus, Ohio. 

DEAR SIR:-You state that under the State Highwty law Brown County, on 
December 28th, 1!108, filed an application for state aid for new construction of 
a highway and on the same day filed an application for state aid for repairs, such 
state aid to be gi,·en from the appropriation made by the general assembly for 
the year l!JO!J; that no construction work was done during l!JO!J and no money 
was distributed to Brown County for state aid for repairs; and that, during the 
year 1909 Brown County made application for state aid for repairs but not for 
new construction work. 

You ask whether, u•1der this ~tate of facts, you should distribute the 1909 
apportionment for Brown County to such county for repairs in addition to the 
HlJI) apportionment. 

Section 1185 of the General Code provides for "application to the state 
highway commissioner for aid from an appropriation by the state for the con
struction and repair of highways" and Section 1218 of the General Code provides 
for a s1milar application for state aid money for the repair of improved roads. 
There appears to be no provision for making two applications, one for construc
tion on<i oue for repairs, as was done in this case. However, Section 118.) pro
vides that: 

"If such appropriation becomes available during the year in which 
it is macle, the apportinnment tht>n·of to a county remaining unex-
pended in such year shall become a part of the apportionment to such 
county for the succeeding year and be subject to an application for such 
year." 

In view of such prO\'ISion of Section 11Fti of the General Code, and since 
Brown County actually made an application fnr state aid for repairs from the 
money appropriated for the year 1!109, and since, also, the application for the 
3 ear 1910 was for state aid money for repairs, I am of the opinion that, under 
the state of facts presente,J, you should give the application for repairs for the 
year 1909 preference over the application for new construction for the ye;Jr 1909 
and should distribute the 1!)0D apportionment to Brown County ior repain as a 
''part of the apportionment to such collnty" for the year l!JlO. 

Yours very truly, 

U. G. DEN~!.\X, 
Attonzey Ge11era/. 

ST.\TE HIGH\\'.-\Y CO:\I:\lTSSIO:\ER- ::.\I.\Y LOAN HIGHWAY ::\1APS 
TO .\:\OTHER STATE OFFICER. 

October 6th, 1910. 

Hox. ]A~JES C. \VoxDER~. State fliyl11 .. :ay Commissioner, Columbus, Ohio. 

DF.AR SIR:- You state that: 

"The director of the state geological survey has requested the 
use of the original tracings of the highway maps prepared by the 
highway department for Logan, Fairfield and Perry counties," 
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and you ask as to your duty under the circumstances. 
Since your department and that of the state geologist are both departments 

of the state, and since it appears that the use of your highway maps will be of 
service to the other <lepartment and will be a saving of expense and trouble to 
the state, I believe that you should turn such maps over to the state geologist, 
provided no injury will be done to such maps and the rights of the state in such 
maps will not be interfered with. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

STATE HIGHWAY LA\V-K\1PLOYMENT OF ENGINEER
FULLY DISCUSSED. 

April 15th, 1910. 

HoN. }As. C. WoNDERS, State Highwwy Commissioner, Columbus, Ohio. 
DEAR Sm:- You ask for an opinion of this department upon the following 

questions: 

0 

1. Whether, in work under the State Highway law, a resident 
engineer, other than the county surveyor, may be compensated to the 
same amount as a county surveyor who performs the same kind of 
work. 

2. Whether a resident engineer may employ an engineer to assist 
him in the performance of his work. 

3. Whether such engineer may be compensated to the same 
amount as a resident engineer. 

Section 1215 of the General Code provides that: 

"The state highway commissioner shall use a competent engineer 
to make the necessary surveys and plans for a proposed improvement. 
Such engineer may also be employed to superintend the work of con
struction of such improvement. Such person shall be compensated 
for each day employed in such service, not to exceed the amount 
allowed by law." 

Under this section any engineer employed either to make surveys and plans 
or to superintend the work may be compensated in the same manner and to the 
same amount as a county engineer or county surveyor who performs such work 
may be compensated, since the service rendered in each case will be the same 
arid is to be performed by a "competent engineer." 

If the engineer, employed by you to superintend the work of construction 
of an improvement under the State Highway Law, is unable at any time to 
perform his duties during the progress of the work, I am of the opinion that 
you may employ an engineer to take his place temporarily or permanently as 
superintendent of the work of construction. In case the superintendent requires 
an enginee·r to assist him. an engineer may be employed with your approval for 
such work as you may deem necessary to be performed by him. 

The compensation of mch engineer, in either case, may equal but should not 
exceed the amount allowed by law to the engineer employed to make surveys 
and plans 9r to stiperintend the work. 
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\\"bile the State Highway law is somewhat indefinite as to your second and 
third questions, I believe it is clearly the intention of the law that such efficient 
superintendence should be provided as will ensure a strict compliance with con
tracts and the best possible results generally in the construction of state aid im
provements. 

Yours very truly, 
u. G. DE::OIAN, 

Attomey General. 

ROADS AXD HIGH\\"AYS-STATE CO~IMISSIO~ER ::.\IAY BE REIM
BURSE_D FOR TRAVELIXG EXPEXSES I::\'CURRED OUT OF STATE. 

May 7th, 1910. 

Hox. ].\~IES C. \\"oxnERS, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR:- In your letter of :\lay 5th, you call attention to the following 
provision of section 1183 of the General Code, referring to the state highway 
commissioner, which reads: 

"He shall make inquiry in regard to systems of road building and 
management throughout the United States, conduct investigations and 
experiments in regard to the best methods of road making, and the 
best kinds of road material, examine the chemical and physical char
acter of such materials, and prepare, publish and distribute bulletins 
and reports on the subject of road improvement." 

\"ou ask whether, under this section, the state highway commtsswner is en
titled to tra,·eling expenses in making the inquiry above referred to in traveling 
out~ide of the State of Ohio. 

This section either means that you must make your inquiry through corre
spondence and the reading of books, publications, etc., or that, in addition to this, 
you may make such inquiry by traveling and personal inspection of road building 
and road management in this and other states. In view of the importance of high
ways in our state, and the rapid progress now being made in various other states, 
and also in view of the fact that a proper inquiry, as provided in section 1183, 
can be made only by supplementing a reading knowledge of the subject by prac
tical observations of road building and the management of road improvements, 
I am inclined to the opinion that the language of this section contemplates this 
more complete and ,·ita! feature of making inquiry by personal observation which 
necessitates travel. 

Section 1181 prO\·ides that "in addition to his salary," the state highway 
commissioner "shall he allowed his necessary traveling expenses incurred in the 
discharge of his official duties, not to exceed seven hundred and fifty dollars in 
any year." Since the amount you may spend for traveling expenses is thus 
limited by law, and since the general assembly has made a definite appropriation 
for the coming year beyond which you cannot go, I believe that you may, under 
section 1183, use your discretion as to the disbursement of money for your ex
penses in traveling outside of the limits of this state for the purpose cif making 
inquiry as to road building and road management. 

Yours very truly, 
u. G. DENMAN, 

Attorney Qeueral. 
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ROADS AND HIGH\VAYS-COXSTRUCTIOX OF COXTRACT TO BUILD 
STATE ROAD. 

:May 5th, 1910. 

Bo~. }AMES C. \Vo~WERS, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:- You state that your department, during the year 190i, entered 
into a contract with Mr. P. S. Covan for the construction of a state highway 
under the state highway law and that a clause of the specifications for such work 
read as follows: 

"Before final payment, the contractor shall furnish satisfactory 
evidence that all labor, material and damage by reason of the work has 
been paid for." 

You state that this contract has been completed by :\Ir. CO\•an in full and in 
a satisfactory manner, but that certain claims have been filed with the Auditor 
of Highland County and also with you against :\Ir. Covan for labor and material 
furnished to him in connection with the construction of such state highway. 
You ask whether, under these circumstances, you are authorized to make out the 
final certificate provided for in section 15 of the state highway law and issue 
a voucher to :\'fr. Covan for the balan<;:e of the state's share of the cost and expense 
of such improvement. 

Since I am unable to find any statute in force at the time this contract was 
made providing for the insertion of the clause above quoted in the contract with 
:\Ir. Covan, and since I find no law concerning the enforcement of any such 
daims or liens in the case of work performed for the State of Ohio, and especially 
in view of the decision of the court on this subject in the case of Stewart v. 
Gardner et al, 10 0. C. C., X. S., 408, I am of the opinion that the clause above 
quoted should be disregarded and that you should prepare your final estimate 
and certificate provided for in section 13 of the state highway law and arrange 
for payment to :\I r. Co van of the balance still due him from the State of Ohio 
for the construction of such state highway. 

Yours very truly, 

u. G. DE~MAN, 
A ttomey Ge11eral. 

ROADS AND HIGHWAYS-STATE ATD-.-\PPLICATIOX OF COM
MISSIONERS OF ROSS COUXTY -FCLLY DISCUSSED. 

June 23rd, 1910. 

HoN-. }AMES C. \Vo~DERS, State Highway Commissio11er, Columbus, Ohio. 

DE.\R SIR:- In your letter of June 14th, you state that the commissioners 
-of Ross County, prior t-J the 1st day of January, l!HO, made application under 
the state highway law for state aid in the construction of four sections of roads 
located in different parts of the county, three of these sections being one-half 
mile in length and one but fifteen hundred feet in length. You state that after 
consideration of the construction of one of such roads of one-half mile in length 
known as the Frankfort Road near the city of Chillicothe, on being advised that 
such city had tompleted arrangements to pave such road with brick as far as 
the city limits, you approved of the construction of such road and ordered it 
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sun·eyecl, hut that Y"U han~ since heen informecl that the city of Chi11ic•Jt!~e \,.;n 
n•1t pave such road t•' the city limits, so that th.: h;!lf-mile of the Frankfort l{oad 
applied for will n.,t he an extension of or cunm:cted with a permanently improved 
street or high\\·ay of imprnved c0nstructinn. 

You ask what your duty i<; as to such ro;uls applied for, and whether you 
have any authority to proceed with the construction of said Frankfort Roacl. 

Section 11!!7 of the General Code prO\·ides that: 

"The commissioners of a county by resolution may order the 
improvement of a public road or section thereof at least one mile in 
length, or, less than one mile in length if it is an extension of or con
m·ctcd with a permanently imprO\·ed street or highway of approved 
construction The order shall direct that such road be improved by 
the construction of a macadamized, tel ford or other stone road, or a 
road constructed of gravel, brick, or other suitable material, in such 
manner that with reasonable repairs such road shall be firm, smooth 
ancl convenient for tra\·el at all seasons of the year." 

The last sentence above quoted seems to define what is meant by the words 
·'permanently improved street or highway of improved construction." Unless, 
[herefore, a road less than one mile in length applied for is an extension of or 
connected with a street or highway of the character described in section 11!17, 
such road less than one mile in length cannot be improved under the provisions 
of the state highway law. The fact that, under misinformation as to the real 
situation, you apprO\·ed of the application for the Frankfort Road and ordered 
a sun·ey, -does not alter the conditions, for the reason that you were without 
power as state highway commissioner to approve of such application or to order 
a sun-ey under the actual facts existing as to the Frankfort Road. 

Yours very truly, 

u. G. DENMAN, 

Attorney General. 

ROADS AXD HTGHWAYS-COXSTRL:CTTOX OF APPROPRIATIOX TO 
HIGH\V.'\Y DEPARTMEXT. 

-\ugust 3rd, 1910. 

HoN. }.\~!ES C. \\'oxoERS, State lligh<cay Commissia11er, Columbus, Ohio. 

DE.\R SIR:- You state that, under the act approved March 19, 1910, entitled: 

"An Act to make partial appropriations for the last three-quarters 
of the fiscal year enrling Xo\·emher 10, 1!110, and the first quarter of 
the fiscal year ending February ):), Hill", 

the general assembly made the following appropriation for the state highway 
department: 

"State aid in road building, appropnatton of 1!110, and receipts 
and balances of an act 'To provide for the registration, identification 
and regulation of motor vehicles', passed :\fay !J, HlOR, and acts amen
datory and supplementary thereto"; 
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that the auditor of state has certified to the state highway department, under this 
item, the sum of $118,654.32, and that, by the act approved M;y 11, 1910, entitled: 

"An Act to make appropriations for the last three-quarters of 
the fiscal year ending November 15, 1910, and the first quarter of the 
fiscal year ending February 15, 1911", 

the general assembly made the following appropriation for the state highway 
department: 

"State aid in road building .............................. $440,000.00 
The appropriation in this act to the state highway department 

for "State aid in road building, $440,000.00" shall not be paid out by 
said department or used in any other manner than in new construction 
or repair of macadam gravel or brick roads and no part of such appro
priation shall be paid to any county for repairs on dirt or unimproved 
roads. The purpose and intention of this appropriation is hereby de
clared to be for the encouragement of the construction of new maca
dam, gravel or brick roads." 

You ask what your duty is in regard to the payment of money from these 
items to counties that have applied under the state highway law for their appor
tionment of state aid for pike repairs under the provisions of section 1218 of 
the General Code. 

\Vhile the state highway Jaw was written pri'inarily for the purpose of state 
aid in the construction of new improved roads, or in the re-construction of im
proved roads, section 1218 authorized counties, which had permanent improved 
roads prior to the establishment of the state highway department, to make appli
cation for the state aid money to be apportioned to their county for the repair 
-of improved roads within the county. It was, however, provided (see section 1219 
-of the General Code), that: 

"The county commissioners, with the consent of the state high
way commtss10ner, may use a part of such apportionment for con
struction, and the remainder thereof for repairs". 

This provision enabled a county which had, prior to the 1st day of January of 
any year, made application for their portion of the state aid money for repairs, 
to arrange later with the state highway commissioner for the use of all or part 
-of such money for new construction under the provisions of the state highway law. 

As to the $118,654.32, this money is to be used by your department for con
struction work under the provisions of the state highway Jaw in the case of all 
counties which have applied for state aid money for construction work. In the 
case of counties which have applied for" this year's state aid money for repairs, 
and which have or will apply for the use of part or all of their portion of this 
sum for construction, you may, upon giving your consent to such application as 
provided in section 1219 of the General Code, use part or all of such sum for 
construction work under the state highway law. If, however, a county has ap
plied for state aid money for repairs and has not entered into an agreement 
with you for the use of part or all of the money for construction work, it is 
your duty to distribute such county's portion of such $118,654.32 to such county. 
The county commissioners of such county shall use such sum as a board of turn
pike directors under section 7445 for the repair of improved roads only, instead 
-of distributing it among the townships, for the reason that the county com-
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missioners are now charged with the duty of the repair of all improved roads 
within their county under the provisions uf sections 7 41J7 to 74!):{, inclusive, of 
the General Code. 

In other words, the appropriation contained in the act approved :\larch 19, 
1!!10, under which you have such fund of $ll~,li::i!.:3:?, is not different from pre
vious appropriations made under the state highway law, with the exception that 
under the General Code the county commissioners now use state aid repair money 
directly for the repair of improved roads instead of indirectly through distribu
tion to the townships. Such a distribution of money is in full accord with the 
motor vehicle law through which the above fund is obtained, section 6309, General 
Code, providing that: 

"The revenues derived by registration fees provided for in this 
chapter, * * shall be a separate fund for the improvement, main
tenance and repair of the public roads and highways of this state, and 
be apportioned as the state highway fund is apportioned." 

As to the appropriation of $440,000.00 in the act approved May 11, 1910, the 
situation is different. Had the general assembly used onfy the language "State 
aid in road building ........................ $440,000", such money should be 
apportioned in the same manner as above described for the $118,654.32, and in 
practically the same manner in which the various appropriations for state aid, 
since the establishment of the state highway department, have been distributed, 
because the al;JOve quoted words of this sentence arc the same words used in 
former appropriation bills for such appropriations. If the language of the ap
propriation bill describing what should be done with such $440,000 means anything 
at all, it must mean that such appropriation of $440,000 shall be distributed in 
a manner different from former distributions of state aid moneys. The language 
qualifying this year's appropriation of $440,000 while involved and somewhat 
ambiguous, is the result of an effort made on the part of many persons thro1.)gh 
the legislature to procure better results in the distribution of State aid money, 
especially in the distribution of such money to those counties which had applied 
under section 31 of the act of 99 0. L., 308, now sections 1218, 1219 and 1220 of 
the General Code for State aid money for repair work in the counties. 

Investigations of the state highway commission and the bureau of inspection 
and supervision of public offices show a considerable looseness in methods in 
handling state aid money and in many cases a failure to apply such money only 
to improved roads of the standard prescribed by law. Objections also were made 
to the effect that counties receiving money for repairs reduced their local levy 
for such purposes. An effort was made to prevent any distribution of any of 
this year's appropriation to tounties for repairs. However, the presence of the 
language, "New construction or repair" in the appropriation bill indicates that 
the general assembly did not intend to eliminate the repair feature in the use 
of this year's appropriation of $440,000. However, the language of the appro
priation bill indicates that it was the intention of the general assembly that great 
care should be taken in the distribution of this year's State aid money and that 
none of the $440,000 appropriated should be used except for the construction or 
repair of macadam, gravel or brick roads, and the general assembly indicated its 
displeasure at the disposition which some counties had previously made of State 
aid mcney given to such counties for repair purposes by insisting that "no part 
of such appropriation shall be paid to any county for repairs on dirt or un
improved roads," thus adding a negative to the positive language of the statutes 
and this year's appropriation bill. 
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In case of counties which ha\'e made application for this year's State aid 
money for new construction only, the qualifying language attached to the appro
priation of $440,000 will require practically no change in your procedure as com
pared with your procedure under previous appropriations. In such construction 
work you are limited to the "new construction . . . . . . of macadam, gravel or 
brick roads" and are to that extent denied certain discretion which the general 
provisions of the code would otherwise give you as to the character or standard 
of roads to be constructed. 

ln the case of counties which ha\'e applied for under sections 1:218. 1219 
and 1n0 of the General Code we must take especial care to see that none of 
this money is used on "dirt or unimproved roads" and that no part of this money 
is used except upon "new construction or repair of macadam, gravel, or brick 
roads." Tn case a county which has applied for state aid money for repairs, 
determined under section 1:2Hl of the General Code, to use such a portion for 
construction, such money can be used only upon macadam, gravel or brick roads. 

In order to insure the proper disposition of money which is distributed to 
counties for repairs, I believe that it is your duty prior to the issuing of a 
voucher to such county to have filed with you a proper certificate of the county, 
setting forth that there is in the county treasury or levied and in process of 
collection, an amount of money "sufficient to equal the amount so appropriated" 
and ready for distribution to such county and that such an amount of money 
is in a fund to be used only for new construction or repair of macadam, gravel 
or brick roads. Such certificate should also set out that no money in such funds 
can be used for repairs on dirt or unimproved roads and there should be filed 
with you a resolution of the county commissioners agreeing that they will use 
the money received from the state only for the particular purposes for which 
apprQpriated. You should also make sure that none of the money in the county 
treasury upon which the county depends to procure state aiel money is money 
which belongs to any former apportionment of state aid money to such county 
for repairs. 

In further carrying out the provisions of the law relating to the $440,000 
appropriation, I believe you should, through your department, require reports 
from county receiving moneys for repairs, setting out in itemized form, the dis
position of such moneys and that you should also ask the State Bureau of In
spection and Supervision of Public Offices to make reports as to such money in 
their examinations among the various counties. 

Very truly yours, 
U. G. DENMAN, 

Attorney General. 

COUXTY COMMISSTOXERS MAY ASSL'ME DIRECT COST OF CO~
STRUCTIOX OF STATE HIGH\.YAY OTHERWISE APPOR

TIONED TO COUXTY. TOWXSHJP AXD ABUTTING 
0\VXERS. 

C ounly commzsszoners calwol assume to expend state aid money under state 
highway law; money should be spent by township trustees or officers of special 
r(lad dislricts or by cozmty commissioners acti11g as tum-pike directors. 

January 26th, 1910. 

HoN. ]AMES C. \VoNDERS, Stale Highway Commissio11cr, Columbus, Ohio. 

DEAR Sm:- You inquire whether section 16 of the state highw;:ty law, 
(99 0. L. 308), authorizes a county "to assume the entire cost of the con-
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struction ,,·hich should be paid by the county, without cn:Jccting the town,hip 
~~r pnlpl rty t 1\\"J~l'r:,' appt ,rtifll1Jnent. ., 

Section IIi of the a hove act prm·idcs that: 

.. Xothing contained in this act shall pren:nt any hoard of county 
commissioners or township trustees from agreeing to appropriate a 
larger amount for any road improvement than the amount specified 
in this act, up to the full cost and expense of •the same." 

I am of the opinion that this provision, which is inserted in section 16, 
is an exception to the general rule for making an apportionment of the cost of 
a road constructed under the state highway law and that such provision author
izes the county commissioners of a county to assume the entire cost of ·construc
tion which would otherwise be shared by the county, township and abutting 
property owners so that the township and abutting property owners may he 
relieved from paying any portion of the cost and expense of such road. 

You also inquire whether, under section 31 of the state highway Jaw, 
county commissioners have the right to expend state aid money forwarded to 
the county for repairs, directly in the repair of the improved roads of the 
county, or whether the county commissioners must apportion such money among 
the townships for expenditure by the township trustees, and also as to the effect 
of the recent decision of the supreme court declaring unconstitutional section 
4903 R. S., upon the powers of county commissioners as turnpike directors 
111 various counties of the state. 

Section :H af the state highway law provides that: 

"Such appropriation and levy shall become a part of the pike 
repair fund of the several townships and shall be apportioned to the 
townships pro rata to the amount of the fund arising in each town
ship or such road district by said levy and the township trustees 
or other authority that has charge of the repair of improved roads 
in such county shall proceed to apply said fund in the repairing of 
such improved roads in the same manner as other pike repair funds 
are applied, etc." 

I am of the op11110n that the county commissioners have no right to ex
pend directly money received as provided in section 31 of the above act, but 
that they must apportion such money to the townships in the case of counties 
mentioned in section 4RR9 and to the road districts in the counties referred to 
in section 4R9G or other counties in which special road districts have been 
specifically provided for by law. However, after money has been apportioned 
to the road districts, as provided in section 4897, the county commissioners, 
as turnpike directors, will expend such funds in the manner provided for in 
section 4R97 et seq. 

In expressing this view I am assuming that the road laws relating to these 
matters are constitutional for the reason that the courts have not as yet spe
cifically declared them unconstitutional. However, the reasoning of the supreme 
court in declaring section 4!103 unconstitutional is such that I believe the court 
would, if called upon, declare all special road Jaws, including sections 4RR9, 
4!<96, etc., to be unconstitutional. 

34 A. G. 
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The condition of the road laws involved 111 your second inquiry is so 
chaotic and deplorabie that the enactment of a new law without constitutional 
objections is absolutely necessary at this time. 

Yours very truly, 

U. G. DENMAN, 

Attorney General. 
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(To the Oil Inspector.) 

STATE IXSPECTOR OF OILS-DC'TY TO IXSPECT OILS. 

Iuspector o11ly required to inspect oils sold to be co11sumed within this 
state. 

January 5th, 1910. 

RoN. \V. H. PHIPPS, State Inspector of Oils, Columbus, Ohio. 

DEAR SIR:- Your letter of January 4th, enclosing communication from the 
Sun Oil Company, in regard to shipments made by it to Portsmouth, Ohio, con
signed to the Xorfolk & \Vestern Railroad Company, and requesting my opinion 
upon the question whether or not such shipments were within the meaning of 
the inspection statutes and should have been inspected in Ohio, by you, is 
received. 

In reply thereto beg leave to submit the following opmwn: 
The sections of the act of May 9th, 1908, applicable to this question are 

in part as follows: 

Section 10: 

'"All mineral or petroleum oil, or any fluid or substance which 
is a product of the petroleum, or into which petroleum or any prod
uct of petroleum enters or is found as a constituent element, whether 
manufactured within this state or not, shall be inspected, as provided 
in this chapter, before bei11g offered for sale to a consumer for con
sumption for illuminating purposes within U1e state; * * *" 

Section 11: 

"* * * and when called upon for that purpose to promptly 
inspect all oils herein mentioned, and to reject for illuminating pur
poses, for consumption in this state, * * *. The Inspector and his 
deputies are required to make the flash test of all mineral or petro
leum oils, or any oil, fluid or substance, which is a product of pe
troleum, or into which pertoleum or any product of petroleum enters, 
or is found a constituent element, which is offered or intended to be 
offered for sale to a consumer for illuminating purposes in this state, 
* * *" 

Section 12: 

"Any oir intended for sale for illuminating purposes within this 
state, as defined herein, shall be inspected within this state, * * *" 

Section 13: 

"All gasoline, petroleum-ether or similar or like substances, hav
ing a lower flash test than provided herein for illuminating oils, under 
whatever name called, whether manufactured within this state or not, 
shall be inspected by the State Inspector of Oils or his deputies, 
* * *. The ·provisions of this chapter relating to the inspection 
of oil intended to be sold or offered for sale for illuminating purposes 
in this state which is shipped to distributing stations in tank cars, 
shall be construed by the Inspector of Oils as governing, so far as 
practical, similar shipments of gasoline, petroleum-ether, or similar 
or like substances." 
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Section 397 of the Revised Statutes reads in part as follows: 

"lf any person for or as agent for any other person shall sell, 
or attempt to sell, to any person in this state any such oils to be cOli· 

sumed within this state for illuminating purposes, whether manufac
tured in this state or not, before having the same inspected as pro
vided in this chapter, he_ shall be fined,. etc. * * *" 

Section 401 'Revised Statutes reads in part as follows: 

"\\"hoever shall sell or keep for sale, to be consumed in the state, 
any illuminating oil manufactured from petroleum or its products, 
and not inspected as provided for in this chapter, shall be responsible 
to the party or parties injured, etc. * * *" 

The above quoted pro\·isions of the .statutes governing your inspectiOns of 
oil in this state, clearly evidence the intention of the legislature to provide for 
the inspection of such oil only as is intended ''for consumption in the state," and 
that such must have been the intention of the legislature in enacting these statutes 
also appears from the fact that these laws are police regulations and not enact
ments for the purposes of producing revenue. 

I am, therefore, of the opinion that if you are satisfied that the shipments 
in question made by the Sun Oil Company were not intended "for consumption in 
the state" it would not l!e your duty to inspect the oil so shipped. In other words, 
it is a question of fact·for you to decide whether or not such shipments were for 
consumption in this state, :\11d if you df'cirle this question in the neg:::tive, then 
such shipments were not liable to inspection. 

Enclosed please find letter of December 29th Sun Oil Company enclosed 
by you in your communication of January 4th. 

U. G. DENMA~, 
Attomey General. 

STATE IXSPECTOR OF OILS-COMPENSATION OF DEPUTY 
IXSPECTORS OF OILS. 

Compensation of deputy state inspector of oils employed from May 15 to
May JI, l9IO, limited by pro~·isious of Section 849 General Code to be fifty
dollars, although fees for inspections made by him in that time amounted to $97.29. 

September lOth, 1910. 

HoN. "'- L F1:nEY, State lus,~ector of Oils, Columbus, Ohio. 

DEAR SIR:-Your letter of recent date is received in which you request my 
opinion upon the following statement of facts: 

"Mr. F. M. Barber, of Chagrin Falls, Ohio, was formerly a deputy 
in this department. His sen-ice> were dispensed with on May 31st,, 
l!JlO. From May 15th to May 31st inclusive he inspected 3243 barrels 
of oil and ga'ioline at Clevelancl, Ohio. His fees at 3 cents per 
barrel amounted to >;!l7.29. I paid him $50.00 for the half month's 
work on my interpretation of a former ruling by your department. 
1Ir. Barber insists on receiving the full amount of fees, $97.29. Is 
his claim lawful? 
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In reply thereto I beg leave to submit the following opinion: Section 849 
of the General Code reads as follows : 

'"For inspections under the pro\·isions of this chapter, each deputy 
inspector of oils shall receive a fee of three cents for each barrel of 
oil of fifty gallons inspected by him. Such fees shall be paid from the 
fees collected under the provisions of the next following section, but 
no deputy inspector shall receive more than twelve hunrlred dollar~ 

in any year." 

I have heretofore held in an ommon rendered to former St:tte Inspector of 
Oils, Ron. William H. Phipps, unde~ date of Feb. 8, 1!JO.!J, that by reason of the 
provisions of section 844 of the General Code the limitation of compensation to 
deputy inspectors provided for by section 849 Gcner:!l Code should be based upon 
the total amount of inspection fees earned during each inspection year, and chat 
such inspection year begins on the 15th ciay of !\by annually. 

The limitation on the salary of deputy inspectors imposed by the above 
quoted Section 849 of the General Code ig a salary limitation placed upon the 
office of deputy inspector, in my opinion, and not upon the individual who may be 
the incumbent of such office. It seems clear, therefore, following the reasoning 
of my opinion of February 3rd. 1909, to the former State Inspector of Oils that 
where the incumbent of such office serves for only fifteen days of the inspection 
year, the amount of compensation to which he is entitled under Section 849, supra, 
should properly be one-twenty-fourth of tweh·e hundred dollars, or fifty dollars, 
regardless of the actual amount of fees earned hy him UL'ring that period. If 
this were not the case a hardship might he worked on the individual succeeding 
to such office of deputy inspector, for it is conceivable that, under certain cir
cumstances, a deputy inspector might in that period of time make a sufficient 
number of inspections to entitle him, at the rate of three cents for each harrel 
of fifty gallons, to as much as one-half of the compensation to which the deputy 
inspector is annually limited by Section 849 of the General Code. Under such 
circumstances you would have the unjust situation of employmg a successor to 
such retiring deputy inspector, who, no matter how diligent he were in making 
inspections, could only earn six hundred dollars. 

In my opinion Section 849 of the General Code was never intended by the 
legislature to accomplish such a result and I am, therefore, of the opinion that 
Mr. Barber, having received fifty dollars for his work from :May 15th to :May 31st, 
1910, is entitled to no further compensation. 

Yours very truly, 
u. G. DEN~iAN, 

Attorney General. 
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(To the Chief Inspector of Mines.) 

MINES A~D ?-liNI~G- SEALING UP OF ABANDONED MINES. 

September 22nd, 1910. 

HoN. GEORGE HARRISON, Chief Inspector of Mines, Columbus, Ohio. 

DEAR SIR:- I am in receipt of your letter of September 16th, in which yc:.u 
ask my opinion upon the following questions: 

"Would it be contrary to the provisions of section 925 of the 
General· Code, which provides for the removal of standing gas in all 
available parts of old abandoned workings in mines, to permit the 
sealing up of such old abandoned workings and prevent gases generat
ing therein from flowing out into the air current passing through 
other parts of the mine where miners are working? 

"In the event that it will not conflict with the provisions of 
section 925, will this department be justified in advising or requiring, 
through its inspectors, the sealing up of the abandoned parts of 
mines; provided, however, that the sealing up of such abandoned parts 
will, in the judgment of the inspectors, increase protectibn to the 
lives of persons working in other parts of the mine?" 

The part of section 925 of the General Code material to your inquiry is as 
follows: 

"Each mine generating fire-clamp so as to be detected by a safety 
lamp, shall be kept free from standing gas. All traveling ways, en
trances to old workings, and places not in the actual course of work
ing, shall be carefully examined with a safety lamp by the fire boss 
not more than three hours before the appointed time for persons em
ployed therein to enter. Parts of the mine not in the actual course 
of working and available, shall be examined not less than once each 
three days, and shall be so fenced as to prevent persons from inad
vertently entering therein." 

You will note that section 925 of the General Code deals exclusively with 
mines which are in some degree being worked and does not apply to abandoned 
mines. If the abandoned workings of a mine are so sealed up as to cease to be 
a part of the mine, I am of the opinion that the above section will not have any 
application in such a case. However, the sealing up of old workings should be 
done in a manner satisfactory to the mining department and in a manner which 
would prevent the standing gas of such old workings, which have been sealed 
up, passing through other parts of the mine where miners are working or are 
likely to be stationed. The sealing of the abandoned parts of a mine must also 
not in any way affect the air passages of the mine. 

I particularly call your attention to the fact that after such abandoned work
ings of a mine are sealed up. that part shall in effect be an abandoned mine and 
be governed by the provisions of section 938 of the General Code relating to 
abandoned mines. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 
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(To the Chief Inspector of Workshops and Factories.) 

BUILDIXGS- COCXTER FLOORS- CHIEF IX SPECTOR OF WORK
SHOPS AXD F.\CTORIES H.\S Xp POWER TO E~FORCE LAW 
RESPECT! X G. 

October 3rd, 1910. 

HoN T. P. KE.\•txs, Chief fllspec/or of TVorkslzops and Factories, Columbus, Ohio. 

DE \R Sm:- I heg to acknowledge receipt of your letter of September 21st, 
in which you suhmit for my opinion thereon the following question: 

Is the enforcement of section 12376 General Code enjoined by 
law upon the chid inspector of workshops and factories? 

Said section 12.".7() General Code, provides in part as follows: 

"\\'hoe\·er being- ~ ~ ~ engaged in and having supervision or 
charge of the building, erection or construction of a block, building 
or structure, neglects or refuses to place or have placed upon the 
joists of each story thereof * * counter floors * ~ * such* * 
as to rend.:r perfectly safe the going to and from thereon of all 
mechanics, laborers and other persons engaged upon the work of con
struction ':' ~· shall be fined * *." 

This section was formerly a part of section 4238-20 Revised Statutes. The 
remainder of said section 4208-20 Revised Statutes is now enacted in section 
12577, which pro\·ides in effect that each day such person neglects to place such 
counter flo0rs "after written notice by the building inspector or from a person 
whose life or personal safety may be endangered by such neglect ur refusal" 
shall he a separate offeme. 

So far as these sections thPmselves are concerned they present the question 
as to whether th<· building inspector referrecl to therein is the chief inspector 
of workshops and factories. 

In my opinion the phrase "building inspector" does not refer to the chief 
inspector of workshops and factories. The section is penal and must be strictly 
construed. If the intention hitS been to provide that the notice required by .';ection 
12577 should he sen·cd by the chief inspector of workshops and factories he 
should have been aptly referred to. Furthermore there are in numerous cities 
officers known as building inspectors and the general assembly must have been 
presumed to have referred to such officers and not to the chief inspector of work
shops and factories. 

I have carefully examinecl the sections of the General Code which define 
the general power> and duties of the chief inspector of workshops and factories, 
and I fine! therein nothing from which it might properly be inferred that his 
duties inclurle the enforcement of this section. On the contrary his jurisdiction 
seems limitecl to the inspection of and enforcement of the laws relating to work
shops and factories, bake shops, the storage of explosives, tenement houses, 
apartments, stores, the employment of females, places used for public assemblage, 
manufacture of wearing apparel or tobacco goods, the employment of child labor, 
etc. 

The term "shops and factories" is specifically defined in section 1002 Gen-. 
era! Code, and the definition therein set forth does not include a building in 
course of construction. l nasmuch, therefore, as sections 12576 and 12!i77 do not 
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themselves impose any duties upon the chief inspector of workshops and factories 
and inasmuch also as the chapter defining the powers and duties of that officer 
give him no jurisdiction as to buildings in the course of construction, I am of 
the opinion that it is not his duty to enforce section 12576 relating to the placing 
of counter floors upon buildings in course of construction. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

WORKSHOPS AND FACTORIES-CHIEF INSPECTOR-AUTHORITY 
RESPECTING OFFICE BUILDI~G. 

Enforcement of orders respecting places of public assemblage. 

July 14th, 1910. 

Hox. T. P. KEARNS, Chief f11spertor of Workshops a11d Factories, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of July 13th, in 
which you request my opinion on the following questions: 

1. Has the Chief Inspector of \Vorkshops and Factories any 
authority with respect to office buildings? 

2. "When the mayors of the different municipalities or the prose
cuting attorneys of the different counties fail to carry out the pro
visions of section 1033 of the General Code of Ohio, relative to the 
enforcement of public buildings orders, has the department any further 
jurisdiction, and what would be the proper procedure? 

I have carefully examined the various provisions of the General Code relat
ing to the powers of the Chief Inspector of \ Vorkshops and Factories and those 
regulating the safety and sanitary conditions of buildings. I find therein nothing 
pertaining in any way to office buildings excepting in section 1006 which pro
vides that, 

"In * * business offices of professional men * * all public 
buildings and other rooms or places of public resort or use * * * 
the '~ * * proprietors thereof shall provide and maintain for the 
·otairs or stair-ways * * a substantial hand rail * *" 

The fact that office buildings are thus mentioned in this one connection and 
are excluded from the some-what lengthy catalogue of buildings set forth in 
other sections pertaining to the powers of the Chief Inspector of \Vorkshops and 
Factories indicates very clearly, it seems to me, that such omissions must be 
admitted to have been by design, and that except in this one respect the Chief 
Inspector of \Vorkshops and Factories has no powers respecting such office 
buildings. 

Answering your second question, I beg to state that with respect to the en
forcement of the orders of the Chief Inspector of Workshops and Factories 
regarding fire escapes on school houses and other public buildings, the provisions 
of section 1033 General Code are in no wise different from its provisions in 
section 3 of the act found in 9!1 0. L. 233. It was the opinion of this department 
with respect to that section that the duty of local authorities to prevent the use 
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of a condemned public building for public a;;scmhlage until notihed as directed 
by the Chid Inspector of \Yorkshops and Factories is one that can !Je enforced 
only at the instance of resident taxpayers and others directly interested, if at 
all, and that the Chief Inspector of \\' orkshops and Factories after serving copies 
of the notices as provided by law has no further jurisdiction in the premises. 
Upon comparison of the modified sections with the previou; law, as above in
dicated, I am satisfied not only that the former ruling applies to the former section 
but that it is correct 

Said modified sections are as follows: 

Section 1031 General Code. "The Chief Inspector of workshops 
and factories shall cause to be inspected all school houses * * with 
special reference to precautions for the prevention of fires, the pro
vision of fire escapes, exits, emergency exits, hallways, air-space * *". 

Section 1032 General Code: 

"* * * the district inspector of workshops and factories shall file 
with the chief inspector a written report ~· * *- If it is found that 
* * * means for the safe and speedy egress of persons assembled 
therein have not been provided, such report shall specify what appli
ances, additions or alterations are necessary therefor. Thereupon the 
chief inspector shall notify in writing the owner or persons having 
control of such structure of the necessary appliances, additions or al
terations to be * ~· made in such structure". 

Section 1033 General Code: 

"If such structure is located in a municipality, a copy of such 
notice shall be mailed to the mayor thereof * *- Thereupon the 
mayor with the aid of th~; police ~· ':' ~, shall prevent the use of 
such structure for public assemblage until the appliance, additions or 
alterations '~ * •:• have been ~· * * made in such structure". 

Section 1034 General Code: 

"Upon receipt of such notice the * * * person in control of 
such structure shall comply with every detail embodied therein * *"-

There is nothing in the foregoing provisions which expressly or by implica
tion confers upon the Chief Inspector power to compel the mayor to perform 
his duty. 

It is, therefore, my opinion that it is beyond the power of the Chief Inspector 
of Workshops and Factories to compel the mayor or the prosecuting attorney to 
perform his duty under section 1033 General Code. 

However, section 1037 General Code makes it a criminal offense for "a per
son, firm or corporation or a member of a board * * *being the owner or in 
control of any (public) building * *" to fail "to comply with ~n order * * * 
relating to the change, improvement or repair of such building". 

In my opinion a district inspector of workshops and factories or any other 
person may make affidavit and cause a warrant to he issued under this section. 

I am of the opinion, therefore, that while the Chief Inspector of Work
shops and Factories and his district inspectors have no power to prevent a public 
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building from being used in Yiolation of law, they may properly institute criminal 
proceedings against those responsible under the law for the unlawful use of such 
building. Yours very truly, 

u. G. DENMAN, 
Attorney General. 

CHIEF INSPECTOR WORKSHOPS AND FACTORIES MAY INSTALL 
TELEPHO:\ES AT BRANCH OFFICES. 

October 29th, 1910. 

HoN. T. P. KEAR:\'S, Chief Inspector Workshops and Factories, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of October 21st, 
in which you state that your department maintains branch offices in the cities 
of Cincinnati and Cleveland, and inquire whether or not you may lawfully 
install telephones therein, and pay the exchange service bills therefor out of 
your appropriation for contingent expenses. 

I beg to advise that, in my opinion, it would be perfectly lawful for you 
to do this. Telephone service has always been regarded as a charge properly 
payable out of an appropriation for contingent expenses, and if the interests 
of your department require the maintenance of branch offices at the cities 
named, it would be lawful to install telephones therein. 

Yours very truly, 
u. G. DENMAN, 

A ttomey Gc11eral. 

MINOR- vVITHHOLDH\G WAGES- LAW APPLIES TO ALL PERSONS 
UNDER LEGAL AGE. 

December 17th, 1910. 

HoN. T. P. KEARNS, Chief Inspector Workshops a11d Factories, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your Jetter of December 15th, 
in which you request my opinion as to the meaning of the word "minor" as used 
in sections 12989, 12990 and 12991 of the General Code. You state that it is 
contended by some that these sections are to be read in connection with other 
sections of the Revised Statutes pertaining to child labor, in which the age 
limits are sixteen for boys and eighteen for girls, respectively. 

Said sections 12989, et seq., are in part as follows : 

Section 12989 : 

"\¥hoever * * * retains or withholds from a minor in his 
employ the wages or compensation * * * agreed to be paid and 
due such minor * * * because of presumed negligence * * * 
shall be fined not more than two hundred dollars * * *" 

Section 12990: 

"\Vhoever * * * receives a guarantee * * * or other 
form of security to obtain or secure employment for a minor, or 
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to insure faithful performance of labor, guarantee strict observ
ance of rules or make good losses which may be charged to such 
mmor's incompetence '> >:< >:• shall be tined not more than two 
hundred dollars ':' ':' ')" 

''\\'hoever '~ '~ •:• gi,·es employment to a minor, without 
agreeing with him as to the wages or compensation he shall receive 
'' ., •) and without furnishing such minor with written evidence of 
such agreement, and '; •) * with a statement of the earnings due 
and the amount thereof to be paid to him or changes the wages 

., * ,; of a minor without giving him notice thereof at least 
twenty-four hours previous to its going into effect, when a written 
agreement thereof shall be gi\·en to such mnwr (< ~· ,;, shall be 
fined not more than two hundred dollars * * ''" 

53d 

I know of no principle upon which the word ''minor" as used in these 
sections is to be qualified or regarded as having a meaning different in any 
respect from its ordinary meaning in law. It is true that sections 12993, et seq., 
for example, provide certain police regulations prohibiting the employment of 
children under certain ages in certain kinds of work. This fact, however, can 
have nothing whatever to do with the construction of the sections under con
sideration. So also the compulsory education law, sections 12974 and 12988 of the 
General Code, immediately preceding the sections under consideration, imposes 
another set of age limits, within which children are required to attend school 
or to present an age and school certificate as provided by law, etc. These sec
tions, howenr, are palpably all parts of the same original act and can not be 
regqrded as i11 pari materia with the sections under consideration. 

If it is competent for any reason to inquire into the mischief intended to 
be remedied by these !-.tatutes, it seems to me that such an inquiry will only 
serve to confirm the view that the word "minor" is used therein in its ordi
nary legal sense, for it is clear that all three of these sections relate to and 
regulate the. contractual relations existing between the employer and the minor 
laborer. It may be proper to infer that the general assembly considered such 
minor laborers worthy of particular protection because of the legal disabilities 
under which they rest. Such disabilities are visited by the law upon all boys 
under the age of twenty-one and upon all girls under the age of eighteen. 

Section 80:23 of the General Code so provides in the following language: 

":\ll male persons of the age of twenty-one years and upward 
and all family persons of the age of eighteen years and upward 
'' (< * shall be capable of contracting '' * * and, to all in
tents and purposes be of full age." 

From all the foregoing considerations I am of the opmton that the word 
"minor" as used in the three sections above mentioned denotes male persons 
under twenty-one years of age and female persons under eighteen years of age. 

Yours very truly, 
u. G. DEN~!AN, 

Attorney General. 



.S-!0 AXXUAL REPORT 

(To the Superintendent of Insurance.) 

INSURANCE-POWERS OF SGPERI:XTEXDE~T OF-FOREIGX IXSUR
AXCE COMPAXY -0\\'XERSHIP OF CAPITAL STOCK BY HOLD-
1:\"'G COMPAXY. 

Superintelldeut of insurauce has power to refuse· license to foreign insurance 
company whose stock is owned by lzoldiug company, such holding company being 
prohibited by the policy and statutes of this stale from ow11i11g the stock of Sitch 
i11s1trance company. License refused to Union Natioual Accide~1t Company. 

October 1st, 1910. 

HON. C. C. LEMERT, Superinte11dent of Insurauce, Columbus, Ohio. 

DEAR SIR:-Your communication of recent date in which you request my 
opinion upon the following question is received: 

The Union I\ ational Accident Company, a Pennsylvania insur
ance corporation, has filed with this department an application for a 
license to do business in the State of Ohio. Among other things 
this company states that over seventy· per cent. of its capital stock is 
owned by the Columbus Securities Company, a New Jersey corpora
tion, organized for the purpose of "purchasing, holding, se!ling, assign
ing, transferring, mortgaging, pledging, or otherwise disposing of 
the shares of the capital stock of insurance companies. Granting 
that the Union X ational Accident Company has complied with all 
other provisions of the laws of Ohio regulating the admission of in
surance companies of its kind to transact business in this state other 
than with respect to the ownership of its stock should I issue to it a 
license to transact its business in this state? 

In reply thereto I beg leave to supmit the following opinion: 
I have he!etofore, in an opinion addressed to you, under date of January 

19, 1!110, dealing ''"ith the holding by the Columbus Securities Company of the 
stock of i.he Columbw: Casualty Company, held that the Columbus. Securities 
Company is by Section 8683 of the General Code forbidden to hold the stock of 
an insurance comp;,ny of this state, and your inquiry presents the further ques
tion whether a foreign insurance company, the controlling stock of which is 
owned in a manner forbidden to corrorations in this state, may be licensed to 
transact business in Ohio. The principle is well settled, both in this state and 
in other jurisdictions, that a foreign corporation can exercise only such corporate 
powerf within this state as are not contrary to the laws or the policy of this 
stat~, and that they cannot exercise such corporate powers as are forbidden by 
the laws of this state to be exercised by domestic corporations. 

State V'". Aetna Life Insurance Company, 69 0. S. 317. 
State ex rei vs. Laylin, 73 0. S. 90. 
Falls v£. U. S. SaYings Loan, etc., Co., 97 Ala. 417. 
Iowa Land Corporation vs. Secretary of State, 76 Mich. 162. 
White vs. Howard, 46 N. Y. 144. 
Clark vs. Ga. Central R., etc., Co., 50 Fed. 338. 

In this connection the point has been made oy the attorneys for the Union 
National Accident Company that the holding of the capital st9ck of that com-
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l'any by the Columbus Securities Company i,; no~ the ex<:rcisc of a corporate 
I'O\':er in vi0~ati'J!l of the Ohio laws hy ,he l:ni11n Xatin!!::I .\c,·i•!vnt Cor.1pany. 
The principle has been well settled in this <tate, since the decision of St;:te ex 
rei vs. Stanrbrrl Oil Company, 4!1 0. S. I:li, that 

"\\'here all, or a majority, of the stockholders compri..;iug- 'I 

corporation, do not act which is designed to affect the property and 
business of the company, and which, through the control their num
bers give them oyer the selection and conduct of the corporate agen
cies, does affect the property and .business of the company, in the 
same_ mauner as if it had been a formal resolution of its boarrl of 
directors; and, the act ::o done is ultra z·ires of the corporation ancl 
against public policy, and was done by them in their individual capacity 
for the purpose of concealing their real purpose and object, the act 
should be regarded as the act of the corporation; and; to prevem 
the abuse of corporate power, may he challenged as such by the state 
in a proceeding in quo warra11to." 

The above quoted language is that used by Judge Minshall, on page 184 of 
the repc>rt, in rendering the opinion of the court in that c::~se. In that case a 
ciecree was entered by the supreme court ousting thte Standard Oil Company of 
Ohio from in any menner recognizing the transfer of stock made hy its indiviclual 
stockholders to the Standard Oil trust of X ew J er~ey, the court thereby recog
nizing that the transfer of the stock of the Star:dard Oil Company of Ohio to 
the Standard Oil Trust of :1:\ew Jersey by a controlling number of stockholders of 
the former company, was the exercise of a corporate power by the corporation 
itself. The case presented by your question seems to be on all fours m this 
particnlar with the Standard Oil ea"e above reierred to, ancl I am of the opinion 
that the transfer of the controlling stock of the Union Xational .\ccident Com
pany by the individual stockholders to the Columbus Securities Company was 
and is a corporate action on the part of that company, and as such is violative 
of the laws and policy of thi~ state. Having so decirled. the C]He,tinn arises 
wloether it lies within your discretion, upon being satisfied of the illegal exercise 
of this corporate power by the applying company, to refuse to license it to 
transact its business within this state. 

Section (i46 •Jf the General Code, dealing with the general powers and <iuties 
of the Superintendent of Insurance in regard to the issuance of licenses to insur
ance companies to transact their business in this state, reads in part as follows: 

''* * * The superintendent shall issue to each newly apply
ing company or association which he ji11ds should be authori:;ed to do 
busi11es iu this stale, a certificate that it has complied with the laws 
of this state, which certificate shall contain a statement of the amounts 
of its paid up capital stock, etc. * * *" 

"Cnder this section I am of the opinion not only that it is within your discre
tion, but that it is your duty to satisfy yourself that a foreign insurance company 
<tpplying for admission to do bHsiness within this state has complied with all ot 
our laws applicable to such company, and to see that the powers which it desires to 
exercise in Ohio are not contrary to the laws of policy of this state before issuing 
to it a license to transact its business here. Your powers on the premises are 
hroad('r than those granted to the Secn:tary of State in re::;-ard to the admission 
of foreign corporations other than insurance to tran,act business in Ohio, yet 
the supreme court in State ex rei. vs. Laylin, Secretary of State, supra, held 
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that the Secretary of State could not be compelled by mandamus to issue a cer
tificate to a corporation authorizing it to transact business in the State of Ohio 
as a foreign corporation, the business sought to be done by which corporation 
being vi9lative of the laws of Ohio. The section of the statutes under which 
this case was decided was Section 148d Revised Statutes, Section 178 of the 
General Corle, and reads in part as follows: 

"Before a foreign corporation for profit transacts business in 
this state, it shall procure from the secretary of state a certificate 
that it has complied with the requirements of law to authorize it to 
do business in this state, and that the business of such corvorauon to 
be transacted in this state, is such as may be lawfully carried on by 
a corporation, organized under the laws of this state for such or 
similar business. * * *" 

The similarity of the provisions of the above quoted section liS of the 
General Code and 'those of Section 646 of the General Code, supra, should be noted 
in this connection. 

In the case under consideration you inform me that it appears from the 
application and statement of the Union National Accidei1t Company as filed with 
you that a majority of its capital stock is owned by the Columbus Securities 
Company. This circumstance, in my opinion, puts this case practically on all four!> 
with that of State ex rei vs. Laylin, supra, for the reasons hereinbefore given. 
I feel constrained to say, however, that there is an element of doubt whether the 
above quoted provisions of Section 646 of the General Code authorize y.ou to 
refuse to license a foreign insurance company until satisfied that it has complied 
with all the laws of this state, or whether such section authorizes you to compel 
compliance on the part of such foreign insurance con1panies with the insurance 
laws only. The language of Section 646 of the General Code, supra, would seem 
to be broad enough to authorize you to exercise the former power, however, ana 
it is my judgment, therefore, that, notwithstanding the element of doubt above 
expressed, it is your duty as superintendent of insurance to resolve such doubt 
in favor of the possession of that power by yourself. 

I, therefore, advise you to refuse to license the Union National Accident 
Company to transact its business in this state as a foreign insurance company. 
Should that company take issue with your right to refuse it a license under 
the above quoted Section 646, and the reasoning hereinbefore given, the question 
can be tested out in the courts by it. 

Yours very truly, 
u. G. DEN1\IAN, 

Attorney General. 

FOREIGN FIRE INSURANCE C0~1PA:i\'Y-CAPITAL STOCK-WHAT IS 

In re application of the German American Fire hzsurance Company of Bal
timore. 

August 31st, 1910. 

HoN. CHARLES C. LniERT, Superintendent of Insurance, Columbus, Ohio. 
DEAR SrR:- I beg to acknowledge receipt of your letter of August 20th, 

enclosing letter of Hon. A. I. Vorys addressed to you. In your letter you state 
that the German American Fire Insurance Company of Baltimore, a foreign fire 
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insurance company, h:1s applied for a license to do business in this state, and 
request my opinion as to the amount of the capital stuck of said company which, 
under section 9560 General Code, must be paid up before it may be admitted to 
this state. The facts upon which this question has arisen are set forth in ~:Ir. 
Vorys's letter, and are substantially as follows: 

The German American Fire Insurance Company of Baltimore 
was organized under the general incorporation laws of the State of 
::\iaryland in 1880. The certificate of incorporation of the company 
recited that the company might have an aggregate capital stock of 
two hundred and fifteen thousand ($215,000.00) dollars. This aggre
gate capital stock was subsequently reduced to two hundred thousand 
($200,000.00) dollars by proceeding-s duly had in conformity to the 
general laws of the State of ::'1-Iaryland. 

On April 1, 1904, the general assembly of the State of ::\Iaryland passed 
an act entitled "An Act to amend the charter of the German American 
Fire Insurance Company of Baltimore City by increasing its capital 
stock, enlarging its powers, and giving it perpetual succession." 
(Laws of :Maryland, 1904, Chapter 209, page 345.) This act provided 
in effect that the capital stock of the company might be increased by 
the directors to one million ($1,000,000.00) dollars. The general law 
under which the company was organized prescribed that the capital 
stock of any insurance company should not exceed the sum of two 
million ($2,000,000.00) dollars. 

The corporation has never increased its actual capital stock under 
the special act, nor has it ever filed a certificate of increase, as pro
vided by the general law of the State of Maryland. 

Query: Is the "capital stock" of the company within the mean
ing of section 9560 General Code, two hundred thousand ($200,000.00) 
dollars or one million ($1,000,000.00) dollars. 

I have given very careful consideration to this question and to the brief 
of Mr. Vorys presented in behalf of the company. Speaking generally the question 
involves the construction of section 9560 General Code, and of both the special 
act of the legislature of Maryland and the general laws of that state. 

Section 9560 applies to foreign insurance companies other than life, and 
provides in part as follows: 

"~o company, association or partnership organized under the 
l::tws of another state shall * * * transact business of insurance in 
this state * * ~' unless possessed of the amount of actual capital 
required by similar companies formed under the provisions of this 
chapter, nor unless the capital stock of the company is paid up and 
invested as required by the laws of the state where it was organized 

* * *" 

As Mr. Vorys points out in this brief, the phrase "capital stock" has no 
fixed and certain meaning in the general law but may refer to various corporate 
incidents. The general corporation laws of Ohio, as well as those applying to 
insurance companies as such, provide for several things which might be termed 
capital stock. It may be fairly assumed that our own statutes are representative 
of the statutes of all the states, and, as I shall hereafter point out, there are 
reasons for determining the meaning of the phrase "capital stock" as used in 
section 9.'i60 by the provisions of the Ohio laws, and not by any .common law 
rule or general principle. 
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The following kinds of capital stock, so to speak, which a corporation may 
be said to have exist under our Ohio laws: 

1. The authorized capital stock. This is the amount of capital stock fixed 
by the articles of incorporation. (Section 8625 General Code.) 

2. The determined capital stock. This is the amount of capital stock which 
the corporation, through its proper agents, and within itself, so to speak, de
termines to offer for sale. The determined capital stock of a mercantile corpora
tion may, a~ far as section 8623 et seq., General Code require, be smaller in 
amount than the authorized capital stock. That is to say, the corporation may 
not desire to sell ·or issue all of its authorized capital stock. The determined 
capital stock of an insurance company other than life must, of course, be equal 
in amount to its authorized capital stock (section 9.524 General Code.) I mention 
it, however, with a view to stating the different possible meanings of the phrase 
in question. 

3. The subscribed capital stock. The laws of this state, sections 8631 and 
9513 General Code, provide that books shall be opened for subscription to the 
capital stock of the company. The subscribers thereby agree to purchase shares 
of stock and become liable to the general creditors of the company by virtue 
thereof. The amount of the subscribed capital stock at a given time may be less 
than that of the determined capital stock. 

4. The issued and outstanding capital stock. General corporations are 
authorized to provide, as they may see fit, for the terms upon which shares of 
stock are issued. They may provide that a share shall be issued when a certain 
portion of the par value thereof is paid in. lt is conceivable, of course, that 
the amount of the issued capital stock as thus determined may be less than that 
of the subscribed capital stock. 

5. The paid up capital stock. The meaning of this title is clear. 
The forego-ing are the only kinds of capital stock which our laws relating 

to domestic corporations provide for or recognize. It is, of course, logically in
correct to designate them as "kinds of capital stock"; I use the term for conven
ience merely. It seems reasonable to me that in enacting section 9560 General 
Code the general assembly of this state must have intended to use the phrase 
"capital stock" in one of the above enumerated senses. In fact, I am satisfied 
that the general assembly must be presumed to have intended to do so; in con
struing a statute of this state a doubtful_ phrase is to be interpreted according to 
other statutes of this state in pari materia- statutes of other states could not 
be taken into account by a court in seeking for a judicial interpretation thereof. 

In my opinion the "capital stock" required to be paid up by section 9560 
is the authorized capital stock of the corporation. :\fany reasons for such a 
holding will appear. Other statutes i11 pari materia will be found upon investiga
tion invariably to use the phrase in this sense. If the manifest object of the 
statute is to be taken into consideration the same supports this conclusion. I 
deem it, however, unnecessary to state at length my reasons for reaching this 
conclusion, inasmuch as the letter of :\1r. Vorys discloses that this has been the 
ruling of your department ever since the statute, formerly section 3639 R. S., 
was first enacted, and inasmuch also as :\fr. Vorys virtually concedes the correct
ness of the ruling while pointing out certain considerations which tend to raise 
some question as to the same. 

Assuming then that the general assembly, in enacting section 9560 General 
Code. intended to require that no foreign fire insurance company should be ad
mitted to do business in Ohio unless its authorized capital stock should have 
been fully paid up, another difficulty is encountered. It is conceivable, and an 
investigation discloses it to be a fact. that the laws of the several states provid
ing for the orga'lization of corporations are far from uniform, and that some 
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of tiH~se kinds of capital stock as characterized by me do not exist m some of 
the states, while otlwrs not existing in Ohio arc found in other statt:s. Thus, 
the guH:~rai laws of the State of :.raryland pertaining- to tire insurance companies 
abon: rdnred to prO\·ide a limit upon the amount of authorized capital stock 
su'h companies •nay ha\·e. This limit, which might be termed the "permissive 
authorized capital stock" is unknown to our statutes. It is also apparent upon 
reflection and im·estigation that different terms and names may be employed in 
the sc,·eral states to designate different kinds of capital stock. The general 
assembly of this >tate could not have intended to adopt or refer to Hames created 
by the laws of other states. On the contrary, they must have intended that that 
which should be paid up should be the same or substantially the same with respect 
to all foreign corporations. 

From all the foregoing it is apparent that the capital stock which must be 
paid up under section !).)60 is that capital stock of a foreign insurance company 
most nearly iJentical with what is known in Ohio as the "authorized capital 
stock." I 11 a given case then, it is necessary to compare the charter of the 
foreign corporation with that of a similar Ohio corporation for the purpose of 
ascertaining what attribute of the foreign corporation corresponds to the author
izer! capital stock of an Ohio corporation . 

. -\ccurate comparison of two things necessitates exact definition of both of 
them. I deem it proper. therefore, to comment on certain incidents of the author
ized capital stock of an Ohio corporation. .\s above indicated, the laws relating 
to the formation of corporations generally in this state and those statutes relating 
t0 the organization of insurance companies as such, both require that the articles 
of incorporation filed in the office of the Secretary of State shall set forth the 
amount of the capital stock which the corporation is to have, the number of shares 
into which it is to be divided, and the par value of each share. The power to 
have the capital stock thus designated emanates from the state, and it is im
material, in my judgment, that the determination of the amount under authority 
of law rests with the incorporators. :.rore accurately, the amount of the author
ized 'apital stock is at the same time a grant of a corporate franchise to individuals, 
and a limitation upon the exercise of the same. So, therefore, if this capital stock 
so dP'icribed is exceeded without complying with the statutory requirements as to 
increase of authorized capital stock, the corporate franchises of the company would 
thereby be violated, and the state would thereby acquire a grievance or right of 
action iu quo zvarra;tlo against the company (See Cook on Corporations, sections 
2!ll, et seq., wherein the distinction between what is there termed "over issued 
stock" and "irregularly issued stock" is discussed; see also Clark & :Marshall on 
Pri,·ate Corporations, section 407a.) 

Tt is this aspect of authorized capital stock which rlistinguishes it from the 
other kinds of capital stock above enumerated as existing under the laws of 
Ohio. It is true that the power to increase the determined capital stock, so 
long as the authorized capital stock is not exceeded, may be said to exist by 
virtue of ~tatute law, and to he one of the corporate powers or franchises of the 
persons composing the corporation. But the distinction between the two is 
otn·ious. \\'ithin the limit of the authorized capital stock, determined capital stock, 
subscribed capital stock, and issued capital stock may be increased in amount 
hy the corporation itself without hindrance by the state, the question as to the 
validity of such increase being >olved in each case by the regularity of the acts 
of the corporate officials ha\·ing the same in charge. In other words, as to such 
increases, the officers and stockholders participating therein are accountable pri
marily to the members and creditors of the corporation, and the assent or waiver 
of such members or creditors will cure any defects in the proceeding. But no 
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act of any stockholder or creditor of the corporation, nor oi the corporation itself, 
can render legal an increase or issue of capital stock in excess of the authorized 
capital stock defined in the articles of incorporation. 

Having in mind then the fact that the authorized capital stock of an Ohio 
corporation is the limit placed by the law of this state upon the amount of actual 
capital stock which the corporation or any private interests concerned may make 
or assent to, that this limit is a qualification of the corporate franchise as such, 
and that in a given case, under section 9560 General Code, the limitation, if any, 
imposed by the law of its parent state upon the capital stock of a foreign cor
poration, most similar to this limitation, must be ascertained, the special act of 
the general assembly of the state of Maryland above quoted must be construed 
with a view to ascertaining the authorized capital stock of the German American 
Fire Insurance Company. 

The special act above referred to is as follows: 

'·An Act to amend the charter of the German-American Fire In
surance Company of Baltimore City by increasing its capital stock, 
enlarging its powers and giving it perpetual succession. 

·'Section l. Be it enacted by the general assembly of Maryland, 
That the German-American Fire Insurance Company of Baltimore 
City, a corporation created under the general laws of this state 
* * * may from time to time as the directors of the corporation 
may determine and upon such terms as they shall prescribe, increase 
its capital to one million dollars, divided into the requisite 1111111ber of 
shares not exceeding fort:.• thousand of the par value of twenty-five 
dollars per share; and in addition to the power of insuring property 
* * * against loss or injury by fire * * * shall have the power 
of insuring property against loss or damage from tornadoes, wind
storms and cyclones; and * * * to acquire * * * any lands, 
chattels or shares of stock of any corporation, including corporations 
having all or some of the same or similar powers as those possessed 
by the said German-American Fire Insurance Company of Baltimore 
City, or any bonds, certificates of indebtedness, notes or any kind of 
securities of any * * * property of any kind or character, or any 
interest or estate therein; and * * * to hold, enjoy, sell * * * 
or in any other manner dispose of any property it may be authorized 
to acquire; and to invest its capital * * * in any form, or in any 
property which it may be authorized to acquire * * *; and the 
said German-American Fire Insurance Company of Baltimore City 
shall also have all the rights, powers and privileges conferred upon 
corporations incorporated under Article 23 of the Code of Public Gen
eral Laws of .Maryland, and under any amendments and supplements 
thereto." 

"Section 2. Be it enacted that the said German-American Fire 
Insurance Company of Baltimore City shall by that name have per
petual succession * * *" 

"Section 3. And be it enacted, that this act shall take effect from 
the date of its passage." 

Mr. Vorys states in his brief that the general law of Maryland under which 
this corporation was organized, and which was in force in 1904 was known as 
Article 23 of the Code of Public General Laws of Maryland, and I take it that 
the reference in the special act is to the provisions of the general law, some of 
which are abstracted in Mr. Vorys' brief. 
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Section 8~ of said Article 23 provided that any corporation formed unde~ 
the article or under any special law and having a capital stock, might increase 
or diminish the same by complying with certain statutory requirements, as fol
lows: Upon notice by the directors, stockholders at a meeting by a vote of 
two-thirds of the shares might determine to increase or diminish the capital stock, 
such increase or diminution became effective upon the filing with the clerk of the 
superior court of a certificate similar to that required to be filed with the secretary 
of state in case the increase oi the authorized capital stock of an Ohio cor· 
poration. 

This law was amended in 1908 but no essential change was made in the 
manner of increasing or diminishing capital stock. Corporations were, however, 
given perpetual succession by this amendment. 

\\'ithout fear of contradiction it may be safely assumed that the amount to 
which a corporation might, under the general laws thus abstracted, increase its 
capital stock, would be "authorized capital stock" of the corporation. The gen
eral law then presents instances of two of the above prescribed kinds of capital 
stock, viz., permissive authorized capital stock, the limit being two million dollars, 
and authorized capital stock, the limit being the amount fixed by the certificate 
filed with the clerk of court. Mr. Vorys' argument correctly assumes that the 
one million dollar limit of the special act constitutes one of these two things, and 
the question is, therefore, presented as to whether it is in itself the authorized 
capital stock of the corporation, or whether it is the amount of authorized capital 
stock which the corporation may be permitted to have or to acquire by following 
a certain extraordinary procedure. 

Mr. Vorys assumes that the corporation still has the power to increase its 
authorized capital stock under the general law from one million dollars, the 
amount which he claims is now the true measure of such capital stock, to two 
million dollars, and that this right is in addition to the right conferred by the 
special act. 

Some question has arisen in my mind concerning the constitutionality of 
the special act under consideration in view of the fact that the constitution of 
Maryland expressly provides that no special law shall be passed touching a subject 
already covered by a general law. I am restrained, however, from considering this 
question because of the impropriety of the Attorney General of Ohio considering 
the constitutionality of an act of the general as>embly of Maryland, and I, 
therefore, assume that the act is constitutional. 

Still another question must be disposed of before considering the meaning 
of the special act. It is contended on behalf of the company that the special 
act, whatever its meaning, is not operative to change or in any way to affect 
the corporate powers of the co111pany, unless the company has acted under it. 
That is to say, it is claimed that a mere special legislative act pertaining to a 
corporation and purporting to enlarge or restrict its charter, is not binding 
upon the corporation unless the corporation accepts the same; and that, in the 
absence of any formal acceptance by the corporation, the only evidence of such 
acceptance would be the exercise of some of the powers authorized by the spe
cial act. Thus in the case at hand the contention is that the German-American 
Fire Insurance Company is not bound by the special act of 1!104 unless its directors 
have attempted to increase its capital stock without a vote of the stockholders 
or unless the corporation has exercised the power of insuring property against 
loss or damage from tornadoes, etc., that of acquiring the property and interest 
permitted to be acquired under the act, etc. It is clear, and I think not ques
tioned by counsel that the ·act can not be accepted in part and rejected in part, 
and that if, for instance, the company has, since 1901, issued tornado policies
the power to issue which policies was not embraced in its original articles of 
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incorporation- then the special act has been accepted and all its pronswns 
including that relating to the increase of the capital stock of the company are 
now binding upon the latter. 

Such a theory of tl~e law raises a question of fact as to the exercise of 
certain specific corporate powers by the company since the date of the special 
act. The statement of facts which I have before me does not disclose an answer 
to such a question, although Mr. Vorys has made certain statements verbally 
concerning the same. 

I am unable, however, to accede to the proposition that the effectiveness 
of this special act in changing or enlarging the corporate powers of the Ger
man-American Fire I nsnrance Company depends upon its acting in pursuance 
of the new powers conferred upon it. 

In the celebrated Dartmouth College case the supreme court of the United 
States established the doctrine that a corporate charter is a grant emanating from 
the state, and that such a grant, when accepted by the corporation, constitutes 
a contract binding upon both the sovereignty and the corporation. The federal 
con,titution ha,·ing prohibited the several states from passing or enforcing laws 
impairing the obligation of contracts, the conclusion followed that a corporate 
charter once issued could not be altered or amended in any way by the state, 
through its legislati,·e department, without the assent of the corporation, any more 
than the corporation itself could acquire new powers without the assent of the 
state. 

:\s is well kno\nl, the establishment of this principle in American juris
prudence led to the adoption of new constitutions in many of the states of the 
union about the year 1850. Among the constitutions adopted at that time was 
tl•"t of the state of Maryland. Section 48 of Article 3 thereof provides in 
part that, 

"* 
section, 
repeal 
pealed 

* * all charters granted or adopted in pursuance of this 
and all charters heretofore granted and created, subject to 

or modification may be altered from time to time, or be re

* * *" 

This reserved power to alter, amend or repeal corporate charters, granted 
since 1850, or thereabouts, enabled the general assembly of the state of Mary
land to exercise an option as to the manner in which it would carry the same 
into effect. It might choose, on the one hand, to amend a special or general 
corporation law and to provide that the same should not' be effective as to existing 
corporations in the absence of some formal acceptance by any such corporation, 
or of some act committed or power exercised by such corporation under the 
amemled law. On the other hand, there is no question that the legislature had 
the power simply to amend all outstanding charters without affording to the· 
corporations thus affected, any option as to the acceptance or non-acceptance of 
the amendment. 

Referring again to ti··e special act above quoted, and without quoting there
from, it is apparent from the title of the act, the last clause of the first section. 
thereof, and the third section. that the general assembly of Maryland, has in 
this instance acted in the second of the two ways above referred to, and has. 
gi,·en to the German-American Fire Insurance Company no choice ~s to the· 
acceptance or non-a~ceptance of the terms of the special act. The question is 
thus presented as to the effect of such action by the general assembly upon the· 
powers and liabilities of the corporation. 

£yen though the state reserves to its legislative department the power to 
alter, amend or repeal corporate charters, it can not compel the acceptance of 
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any alteration, amendment or repeal, made unrler authority thereof. That is 
to say, the state may no more compel individuals to exercise '!Jeci!ic corporate 
powers when they are already organized as a corporation than it can compe! 
them to accept a general grant of corporate powers in the first instance. The 
reservation of a right to ame11d did not change the fundamental contractual 
nature of the grant of corporate powers to this extent. However, such reserva
tion certainly has some effect- it is not a mere nullity. l:pon investigation of 
the athorities l am of the opinion that the rule is as follows: lJ nder a reserved 
power to alter, amend or repeal corporate charters a state may repeal such a 
charter and thus put an end to the existence of the corporation (assuming, of 
course, that- specific acts may be passed by the legislature) ; so also a state may, 
by amendment, restrict the corporate powers of a corporation, thus putting an 
end to the right to exercise certain specific franchises, regardless of the accept
ance or non-acceptance of the corporation; and a state may, by amendment, 
enlarge the corporate powers of a corporation, but it can not compel the cor
poration to exercise such enlarged powers. \\'hen the state acts in this last 
described manner, and does not provide by law for the specific manner of ac
ceptance, acceptance will be presumed, not as suggested by counsel, whe11 the 
terms of the ame11dme11t as such are accepted, but, if the corporation C01l
tinued to act as such and to exFcise its ge11eral corporate power. Putting it 
in another way, the act of the legislature is fully effective to amend the charter 
of the corporation, which, from the elate of such amendment forth is entire and 
unseverable in its amended form; the members of the corporation then have 
the right to continue under the amended charter in which case they will be 
bound by it, whether they proceed at once to exercise their new powers or not, 
or, on the other hand, to dissolve the corporation, abandon the charter and go 
out of business. 

In still other words, continued corporate existence is sufficient evidence of 
acceptance of an amended charter, when the constitution resen-es the power to 
amend. 

Clark & Marshall on Pri,·atc Corporations, sections ::J7c, 2i!J, 
and cases cited. 

l have heretofore referred to the title and to the last clause of section 
of the special act under consideration, as evidencing the intention of the gen
eral assembly of Maryland to effect thereby an amendment to the charter as 
such without acceptance of the amendment as such hy the corporation. Care
ful consideration of the act not only emphasizes this view, but demonstrates 
that the act itself is more than an amendment; it is, in fact, a substitute. The 
title recites that it is ''an act to amend the charter of the German-American 
Fire l nsurance Company of Baltimore City by increasing its capital stock, en
larging its powers and giving it perpetual succession." The act proceeds in 
section 1 to con fer upon this corporation certain powers not enjoyed by other 
corporations organized under Article 2:-1 of the Code of Public General Laws 
of :\iaryland, and concludes in such section by conferring upon the company, 

"all the rights, powers and privileges cullferred upou corporatiolls 
illcorporatcd 1t11der Article 2:3 of the Code of Public Gc11eral Laws 
of .llarylalld, a11d 111zder a;zy amendmc11ts a11d supplemc;zts thereto." 

It seems to me perfectly clear that, under this clause of this special act, 
the German-.\merican Fire Insurance Company acquired all that it ever could 
have had under its former articles of incorporation and a great deal more. 
Therefore, taking either view as to the necessity of any given kind of accept-
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ance by the· corporation of the amendment, it follows that the company could 
not exercise any powers conferred upon any corporations under Article 23 of 
the Code of Public General Laws of Maryland without bei11g presumed to have 
exercised them under the sPecial act. 

From all the foregoing it follows that eYery reason supports the conclusion 
that the fact that the directors of the corporation have never taken any action 
increasing it!l capital stock beyond two hundred thousand ($200,000) dollars is 
immaterial, as affecting the question as to whether the special act is in any way 
binding upon the corporation. The special act, if valid as a special act, is the 
charter of the German-Ametican Fire Insurance Company. 

Coming now to the consideration of the first clause of section 1 of the 
special act, I have already stated that the question regarding it is as to whether 
the one million (::;1,000,000) dollars is in itself the ·authorized capital stock of 
the corporation or the permissive authorized capital stock thereof. The cor
relative question is as to whether an amount between two hundred thousand 
($200,000) dollars and one million (81,000,000) dollars, to which the directors. 
might at any time increase its capital, would be the authorized capital stock 
of the company or the determined capital stock. 

In my opinion the amount determined by the directors would be the de
termined capital stock -not the authorized capital stock, and the one million 
($1,000,000) dollars is in itself the authorized capital stock, not the permissive 
authorizeq capital stock of the corporation. 

Among the considerations which have induced this conclusion are the 
following: 

1. The first clause of section l of the act provides in part that the cor·· 
poration, by its directors, may "increase its capital to one million dollars,"
not "its capital stock". On the other hand, the title of the act employs the phrase 
"increasing its capital stock". It is to be presumed, I take it, that this difference 
in phraseology is not accidental, and that the two phrases do not mean the same 
thing. It is doubtless a mere coincidence but worthy of mention, ne\·ertheless, 
that section 9560 General Code uses both the phrase "actual capital" and that of 
"capital stock." I am of the Ot3inion that there is a similar although not id.entical 
distinction in both statutes. The thing which, under the special act of Maryland, 
the directors of the German-American Fire Insurance Company are authorized 
to increase is not the capital stock- it is the capital, which, I take it, means at 
the most the determined capital stock as above defined. It can not mean the 
authorized capital stock, for reasons which I shall hereafter point out, but, on 
the face of it, it means something different from what is meant by the phrase 
"capital stock" as used in the title of the act. 

2. The general legislative policy of the state of Maryland as evinced by 
its general laws pertaining to corporations, and particularly those pertaining to 
insurance companies, is similar to that of Ohio with respect to the creation and 
increase of authorized capital stock. In both states some public evidence or record 
of the amount of the authorized capital stock is required by the general laws. 
In fact, as above suggested, I am strongly of the opinion that without such public 
record no corporation can properly be said to have that which corresponds to the 
authorized capital stock of an Ohio corporation. At any rate, however, it seems 
to me that it should be presumed that the general assembly of Maryland in enact
ing the special law under consideration, did not intend to depart, as lo this com
pany, from its well-founded policy with respect to similar companies. If the 
special act is to be construed in the way for which the company now contends, 
and if we are to hold that the authorized capital stock of the German-American 
Fire Insurance Company, under the special act, is such amount as the directors 
may, from time to time, determine, then the presumption above referred to would 
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haH! to he i~n, •n·•l. For there is no n· tuircmcnt in the .;pccial !a\\· that the 
director,;, in ;:1L'rl';:,in~ the capital of the L'nm:•any, shall ~ilc ~ny cl'rtifcate thereof 
with any puhlk ;wthnrity; and the act rloe~ not admit of the cnnstructimc that 
if the din·ctor.; d" '" act the stockhol<lers must proceed as the _general law re
quires. Therefor.·, I am satistierl that the <lct~·rmination of the director>, creating 
as it doe; a limit l"lknm\·n to the public generally, with which apparently only 
the stockholders and creditors of the corporation haYc anything to do, could not 
create that which corresponds to the "authorized capital stock" of an Ohio cor
poration; that not only is such a limit so determined by the directors under the 
said special law, not ti--e :mthorized capital stock of the corporation measured by 
the Ohio law. hut that it is not the capital stock of the corporation measured by 
the act itself and by the general legislati\·e policy of the state of :Maryland. 

On the other hand, the one million dollars limitation has all the characteristics 
of the authorized capital stock of an Ohio corporation. Jt is a matter of public 
record. J t is a part of the charter of the corporations as such. There is coupled 
with it a proYision as to the number of shares and the par value of each share, 
a pro,·ision which is customarily coupler! with the recital of the authorized capital 
stock of corporations organized under the laws of yarious states and particularly 
Ohio. Tt is not the permissiYe authorized capital stock, as that, by faYor of the 
general law, is two million dollars. The contention of counsel that the company 
has two separate permissiYe authorized capital stocks, so to speak, the one limita
tion to he reached hy following one procedure, and the other to be reached by 
following another, is untenable. 

In fact, I am of the opinion that, ~tanding by itself, the first clause of section 
1 of the special act under consideration, might he thus paraphrased: 

''The authorized capital stock 0f the German-American Fire 
Insurance Company of Baltimore city is hereby increased to and con
stituted one million dollars, di,·ided into the requisite number of shares 
not exce~ding forty thousand of the par value of twenty-five dollars 
per share; and the directors of the corporation may determine the 
times at which the terms upon which the actual capital may h<" in
cr~ased up to said sum of one million dollars." 

:~. The foregoing discussions all relate to the meaning of the first clause 
of section I standing by itself, except in so far as the use of the two terms 
''capital" and "capital stock" may shed a light upon the same. 

There is still another consideration, however, which has induced me to 
reqch the conclusion above defined. It seems to me that the most that can he 
claimed by counsel is that said first clause of section I, standing hy itself, is 
ambiguous and fairly susceptible to the meaning for which the company now 
contends. 1 t certainly can not he claimed that the clause cle<!rlY and un
equivocally possesses that meaning. If the clause is to be regarded as of doubtful 
meaning in itself, then, before considering any matters extraneous to the act 
itself, a court construing the same would turn to the title of the act for the pur
pose of ascertaining the legislati,·e intent. The title in plain terms declares that 
the act is ''an Act to amend the charter of the 9erman-,\merican Fire lnsurance 
Company of Baltimore City by ill<YCL'sing its capital stock." If there may be 
a difference of opinion as to the independent meaning of section 1, there can be 
no difference as to the meaning of this language of the title. The same under 
the circumstances is absolutely conclusi,·e anrl lea\·es no ground for dissent from 
the proposition that the "capital stock". meaning the "authorized capital stock", 
of the German-American Fire Insurance Company was increased hy the special 
act under consideration, and placer! at one million dollars. 
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To summarize, it is my opinion that, within the meaning of section 9560 
of the General Code, the capital stock of the German-American Fire Insurance 
Company of Baltimore City, Maryland, IS one million dollars. 

Yours very truly, 
U. G. DEI>}IAX, 

A ttomey General. 

1:\SlJRA:\'CE- U:\'IO)J CASUALTY CO::'vlPAXY OF PHILADELPHIA
DEPOSIT BY FOREIGX DlPLOYERS' LIABILITY CO~IPAXIES. 

Foreign emplo}•ers' liabiltlJ• companies 11103' make required deposit out of their 
capital. 

April 18th, 1910. 

Hox. C. C. LEMERT, Superintendent of lnmrance, Columbus, Ohio. 

DEAR Sm:- Your letter of April 12th is received in which you request my 
opinion upon the following question : 

"The Union Casualty Company of Philadelphia was incorporated 
early last year with an authorized capital of one hundred thousand 
dollars. It was admitted to transact the business of health and acci
dent insurance in thia state with an authorized capital of one hundred 
thousand dollars and a very small surplus. The company now desires 
to do, in addition to the health and accident business, employers' 

· liability insurance and under the provisions of subdivision 2 of section 
:=!641 R. S., it is required to make a deposit with this department of 
;:;:;o.ooo.oo. It tenders to this department as such deposit S-50,000.00 of 
its authorized capital. \Nill you please advise me if this department is 
authorized to accept the S-50,000.00 out of such capital." 

In reply thereto I beg lea,·e to submit the following opinion: 
Section 9524 General Code (section 36:~4 R S. 0.) in part reads as follows: 

'·Except as hereinafter provided, no joint stock insurance com
pany shall be organized under this 2hapter, or permitted to do busi
ness in this state with a less capital than one hundred thousand dollars, 
which must be paid up bdore the company can transact business. 
But on the payment of twenty-five per cent. of its capital stock, a live 
stock company may do business." 

Section 9510 of the General Code (section 0641 R. S. 0.) reads 111 part as 
follows: 

"A company may be organized or admitted under this chapter 
to-

* * * 
2. ~rake insurance on the health of individuals and against 

-per~onal injnry. disablement or death. resulting from traveling or 
general accidents by land and water: make insurance against loss or 
damage resulting from accident to property, from cause other than 
fire or lightning: * * * make insurance to indemnify employers 
against loss or damage for personal injury or death resulting from 
accidents to employes or persons other than employes and to in-
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demni fy persons and corporations other than employers a1rainst loss 
or damage for personal injury or death resulting from accidents to 
other persons or corporations. But a company of another state, terri
tory, district or country admitted to transact the business of in
demnifying employers and others, in addition to any other deposit 
required by other laws of this state, shall deposit with the superin
tendent of insurance for the bc11ejit a11d security; of all its policy 
holders, fifty thousand dollars in bonds of the United States or of 
the State of Ohio, or of a county, township, city or other municipality 
in this state, which shall not be received by the superintendent at a 
rate above their par value." * * * 

553 

The question which you ask requires a construction of the above two quoted 
sections of the General Code, and in its ultimate analysis is whether the words 
"for the benefit and security of all its policy holders" in section 9.:i10 supra, 
means for the benefit and security of all its ''employers' liability policy holders" 
or ~f all the policy holders of the company, for if it be held that this deposit 
is held by the superintendent of insurance in trust for the employers' liability 
policy hol<lers alone, and such deposit is made from the one hundred thousand 
($100,000.0tl) doll.1rs of capital of the company, then such capital would be to that 
extent impaired, hecause the fifty thousand (~.)0,000.00) dollars of securitie~ thus 
placed in trust would be thereby primarily devoted to the payment of claims by 
employers' liability policy holders to the exclusion of the health and accident 
policy holders of the company. 

The result of such an interpretation would be that this deposit would have 
to be made either from capit.1! in addition to the minimum one hundred thousand 
(~100,000.00) dollars require<! hy the statute, or from surplus belonging to the 
company. Such interpretation might rLasonahly he made of the statute were 
not the words abO\·e quoted so clearly unambiguous, for the losses incident to the 
conduct of employers' liahility insurance would naturally be greater, and such 
business would be conducted with greater risk to the soh·ency of the company; 
but had the legislature deemed it expedient to require a greater amount of capital 
or of capital and surplus for a company doing an employers' liability insurance 
business in addition to any of the other classes of husiness enumerated in sub
division 2 of fl510, supra, in my opinion, it could and would have specifically 
provided therefor. .-\nd it can not be said that the requirement of a fifty thou
sand ( ~:;0,000.00) dollars rleposit from companie~ doing emplo);ers' liability insur
ance accomplishes nothing, or is based on no good reason, if such companies be 
allowed to make such deposit from their minimum capital of one hundred thou
sand (!<100,000.00) dollars, for so much, at least, of their capital as is thus de
posited, can not he dissipated by injudicious management, but will be kept intact 
and inure to the benefit of the policy holders of the company should such com
pany become insolYent. 

I am, therefore. of the opinion, in Yiew of the clear and unambiguous terms 
of the ahoYe section f).jlO, that this company may make the deposit of fifty thou
sand (~.jO,OfiO.OO) dollars, therein provided for, out of its capital of one hundred 
thousand (~100,000.00) dollars. 

Yours very truly, 
u. G. DEN!11A!'I, 

Attomey Ge;zera!. 
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JNSURANCE-AMEKDMEXT OF A PRJL 26, HllO, OF SECTTO)J 636 GEN
ERAL CODE U~CO)JSTlTUTIONAL, AS FAR AS AFFECTS 
CONTRACTS OF Cm1PA~1ES WITH XON-RESlDEXTS OF OHIO 
MADE PRIOR TO SUCH AME~D:IIENT. 

Deposits with superintendent of insurance. Insurance compaaics may not 
withdraw qeposits uader authoritv of act of April 26, I9IO, 1t11fi/ all debts and 
liabilities 011 contracts with 11011-resideats made prior to date of act ha"L·,• beea 
satisfied. The Ocean Accidellt and Guarantee Association. 

July 14th, 1910. 

RoN. C. C. LEMERT, Superi11tende1tt fJf Insurance, Columbus, Ohio. 

DEAR SIR :-Your letter of July 9th is received in which you request my 
opinion upon the following question : 

"I enclose herewith copy of letter from the Ocean Accident 
and Guarantee Corporation, Limited, relative to its deposit of 8150,000 
with this department. This deposit was made on October 3rd, 1907, 
and as the Jaw then stood it was made for the benefit and security 
of all the policy-holders of this corporation in the United States. 
The recent legislature passed Senate Bill No. 156 which purports to 
authorize this department to surrender and deliver up such securities 
when it appears that all debts and liabilities due to residents 0f 
Ohio have been paid and extinguished. 

Can this department surrender such securities when it is shown 
that all debts and liabilities due to residents of Ohio have been paid 
or can it surrender such securities when it is made to appear to the 
department that all debts and liabilities due policy-holders anywhere 
in the United States on the elate of the passage of this bill have been 
paid and extinguished?" 

In reply thereto I beg leave to submit the following opinion: Section 656 of 
the General Code, prior to its amendment, April 26, 1910, read as follows: 

"When an insurance company or corporation, other than life, 
which has made a deposit with the superintendent of insurance, in
tends to discontinue its business in this state, the superintendent 
upon application of such company or .corporation shall give notice, at 
its expense, of such intention at least once a week for six weeks 
in three newspapers of general circulation in the state. After such 
publication, the superintendent shall deliver to such company or asso
ciation its securities held by him, if he is satisfied by the affidavits of 
the principal officers of the company and 011 an examination made 
by himself, or by some competent disinterested person or persons 
appointed by him, if he deems it necessary, that all debts and lia
bilities which the deposit was made to secure and which are due or 
may become due upon any contract or agreement made with any cit
izen or resident of the state of Ohio are paid and e:ctinguished.'' 

This section was amended by the last general assembly by an act passed 
April 26, 1910, and approved April 28, 1910, to read as follows: 

"When any insurance company or corporation other than life, 
which has made a deposit with the superintendent of insurance, in-
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tends to <liscontinue !t,; bu,;ine,;s in thi- state, the superintendent, 
upon application of such company or corporation, shall give ::ot:ce 
at its expense of such intention at least once a week for six weeks 
in three newspapers of general circulation in the state. .\fter such 
publication, the superintendent shall deliver to such company or asso
ciation its securities held by him, if Ire is satisfied by the affidavits 
of the principal officers of the company and on an examination maae 
by him or by some competent, disinterested persons or persons 
appointed by him, if he deems it necessary that all debts a;zd liabilities 
which are due, or may become due, upo11 any co1ztract or agreemc;zt 
made with Oil}' citi::en or resident of the state of Ohio, are paid and 
extinguished." 

You will note irom the underlined portions of the above sections that 
the legislature, by the amendment of section G"i6, has empowered you to surrender 
the securities of an insurance company discontinuing its business in this state, 
when all the debts and liabilities clue or which may become due upon any con
tract or agreement with any citizen or resident of the state of Ohio are paid 
and extinguished, and has removed the requirement in old section 636 that "all 
debts and liabilities which the deposit was made to secure, must be paid and 
extinguished before you might surrender such securities. 

The question arises whether the amendment of section 6.~6 of the General 
Code is constitutional in so far as it applies to debts and liabilities due or to 
become clue from such an insurance company upon contracts made with persons 
not citizens or residents of the state of Ohio. In other words, whether section 
656 of the General Code, as amended, does not ''impair the obligation of con
tracts" made by such company with non-residents of Ohio. This question was 
passed upon by our supreme court in the case of State ex rei the Fidelity & 
Deposit Company v. A. I. Vorys as Superintendent of Insurance of the state of 
Ohi'o in an unreported decision to be found in 72 0. S. 679. The facts in that 
case are practically on all fours with the one which you present in your inquiry. 
The relator company in that case had deposited securities in the amount of 
~30,000 with the superintendent of insurance by virtue of the provisiom of !)() 

0. L. 1!57. Subsequently the act of !10 0. L. 1.j7 was repealed, as to the require
ment of a ~:10,000 deposit, by the act of !l.i 0. S. 81. This S~O.OOO deposit was 
by the fornwr act required to be marie by insurance C'Jll1panies ''for the purpose 
of pa~·ing any judgment obtained against them in this state." To the petition 
for :1 writ of mandamus a general demurrer was filed by the then superintendent 
of insurance. The question raised in that ca<e b~· the pleadings and the briefs 
of co•msel was sole!v whether the repeal of the original provision requiring a 
deposit of ~:10,000 in securities impaired the obligation of contracts made by 
the Fidelity & Depo>it Company with citizens of Ohio, li:thility upon which had 
not yet accrued or been reduced to judgment. The supreme court sustained the 
demurrer and dismissed the !)etition of the relator without rt>porting the rlecision. 

1 am of the opinion, therefore, under the authority of the above entitled 
ca5e, that the amendment of April 2G. 1!l10, of ~ection G06 of the General Code 
is in contravention of section 28 of article 2 of the Constitution of Ohio, and sec
tion 10 of article 1 of the Federal Constitution in so far as it concerns contracts 
between the Ocean Accident and Guarantee Corporation and non-residents of 
Ohio, and it is my judgment, therefore, that you can legally surrender the 
securities constituting the deposit of ~1:)0,000 made by that company with your 
department only when it is made to ?ppear to your s1tisfaction, as provided in 
section 6.~r; of the General Code, that all debts and liabilities due to policy
holders anywhere in the L"nite<l States on the date of the pas~age of this bin 
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have been paid and extinguished, for it seems to me clear that the law as tt 
existed prior to the amendment of ,\pril 26, 1910, became and still is a part oi 
all contracts made during the time it was in force by and between tne Ocean 
Accident and Guarantee Corporation and policy-holders not residents of the state 
of Ohio, and therefore, that the amendment of section 6-)6, in ~o far as it affects 
such contracts, is unconstitutional and inoperati,·e. 

Yours very truly, 
U. G. DENMAN, 

Attorney Ge11eral. 

INSURAXCE-COXSTRCCTIOX OF ACT l)J 101 0. L. 147. 

December 31st, 1910. 

HoN. C. C. LniERT, Superillfelldellt of lllsura11ce, Columbus, Ohio. 

DEAR SIR :-Pursuant to your written request I have reconsidered my for
mer opinion relative to the operation and effect of the Act of April 26th. HllO, 
101 0. L. 147 amending Section 656 of the General Code. 

As pointed out in the former opinion, being the opinion of July 14th, 1910, 
the change in the section effected by this amendment relates to the withdrawal 
uf deposits made to secure the payment of debts and liabilities due or to become 
due from a foreign insurance company other than life 11pon contracts made with 
persons not citizens or residents of the State of Ohio. The ionner law, by 
implication, prohibited the Superintendent cf Jns11rance from delivering such 
securities to such a company unless he \vas satisfied that all debts and liabilities 
v,rhich such deposit was made to secure were paid an(] extinguished. The amended 
section permits the Superintendent of Insurance to authorize such a withdrawal 
when he is satisfied that all r\ehts and liabilities which are d;,te or may become 
due upon any contract or agreement made with any citizen or resident of the 
State of Ohio, are paid and extinguished. 

The verbal distinctions between the two sections were pointed out in the 
former opinion, in which it w2.s helJ that because the amendment might be 
deemed to authorize the withdrawal of a deposit, before the superintendent was 
satisfied that all the debts and liabilities which a deposit \Vas made to secure, 
had been discharged, the amendment was "in contravention of section 28 of article 
2 of the Constitution of Ohio, and section 10 of article 1 of the Federal Con
stitution in so far as it concerns contracts between The Ocean Accident ana 
Guarantee Corporation and non-residents of Ohio." 

I then further held that, 

"You can legally surrender the securities constituting a deposit of 
one hundred and fifty thousand dollars made (in 190i) by that com-. 
pany, (The Ocean Accident & Guarantee Corporation) only when it 
is made to appear to your satisfaction, as provided in section 656 
of the General Code, that all debts and liabilities due to policy
holders anywhere in the United States on the date of the passage 
of this bill have been paid and extinguished." 

And that, 

"The law as it existed prior to the amendment of April 26, 
1910, became and still is a part of all contracts made during the time 
it was in force, by and between The Ocean Accident & Guarantee 
Corporation and policy-holders not residents of the State of Ohio, 
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and, therefore, that the amendment of section [j.-,[j, in so far as it afiech 
such contracts, is unconstitutional and inoperative." 
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I am asked to reconsider the opinion for the purpose of statmg more 
clearly whether or not the amendment in question does affect contracts with 
persons not residents or citizens of Ohio entered into prior to April :?lith, 1!!10. 
L'pon such re-consideration I am of the opinion that the amendment does not 
apply to such contracts and that the amended section does not authorize the 
withdrawal of deposits made prior to that date save upon conditions imposed 
in original section ().)() of the General Code. 

The general principle of statutory construction is "that a statute is to be 
taken or construed as prospective unless its language is inconsistent with that 
interpretation." 

Lewis' Sutherland Statutory Construction, section 335. 
[t is true that at the time section lj.)G was amended, the original section was, 

111 pursuance to the constitutional rule, repealed, and that there is nothing in the 
amended act expressly saving the rights of policy holders which had accrued prior 
to the d::tte of the enactment of the amended section. It does not necessarily 
follow, however, that rights which had accrued under the old law are not to be 
regarded as protected under the new law. 

The principle embodied in the above quoted authority is, in my judgment, 
sufficient in itself to sustain this view of the law. This principle, however, is in 
part supported by the express provision of section 2G of the General Code, formerly 
section 7!1 Revised Statutes, which provides in part that, 

"\v:henever a statute is repealed or amended, such repeal or 
amendment shall, in no manner, affect pending actions, prosecutions or 
proceedings 1

' * * nor shall any repeal or amendment affect 
causes of such ac-tion, prosecution or proceeding existing at the time 
of such amendment or repeal, unless otherwise expressly provided in 
the amending or repealing act." 

It is clear that by force of this section all debts and liabilities due at the time 
of the amendment of section {);)6 of the General Code, would continue to be 
afforded protection under the original law, which was pro tanto continued in force 
for that purpose without necessarily postponing the prospective operation of the 
amended section. It is necessary to ha\·e recourse to the general principle above 
stated only for the purpose of affording like prote.ction to liabilities and debts 
to become clue. That is, to such liabilities and debts as lzave not become causes 
of action prior to the amendment of the law. 

In view, however, of the nature of this deposit as defined in the former 
opinion, ami in view also of the existt'ncc of the principle above described, I 
am of the opinion that former section li.)li is to be regarded as continuing in force, 
in spite of its express repeal, for the purpose of affording protection to citizens 
and residents of other state~ than Ohio who had entered into contracts with 
such companies prior to April 21ith, HllO. 

It is, therefore, my opinion that the amended law should be regarded as 
prospective only: that it is constitutional in every respect so far as its impairment 
of the obligation of contracts is concerned: and that original section 6::i6 must 
still be regarded as in fnrcf' as controlling the action of the superintendent of in
surance with respect to authorizing withdrawal of deposits of foreign insurance 
companies other than life, made prior to April 26th, 1!110. 

Yours very truly, 
U. G. DE:ou~. 

Attoruey Geueral. 
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I~SURAXCE CO:.IPA~IES OF OHIO l.IAY )JOT 0\V~ STOCK IN AN 
I~SURA:NCE COl.IPANY OF NEW JERSEY. 

l.1ay 28th, 1910. 

HuN. CHARLES C. Ln!ERT, Superintendent of Insurance, Columbus, Ohio. 

DEAR SIR:- Your letter of this date is received in which you ask my opinion 
upon the following statement of facts and questions : 

"The Columbus Casualty Company, a corporation with a capital 
stock of one hundred thousand dollars divided into one thousand 
shares of one hundred dollars each, located in Columbus, is transacting 
a general casualty insurance business. An examination of this com
pany's books discloses that 316 shares of its stock have been exchanged 
for like shares of stock in the Columbus Securities Company, a New 
Jersey corporation, organized for the purpose "of purchasing, holding, 
selling, assigning, transferring, mortgaging, pledging, or otherwise dis
posing of the shares of the capital stock of the Columbus Casualty 
Company." 

''In January, 1910, John R. Horst, Frank Shinn and S. D. Hutch
ins were appointed trustees of The Columbus Casualty Company to 
receive from stockholders of such company shares of stock to be de
posite'(i by such trustees as security for $26,000.00 to be borrowed by 
two directors of this company individually and donated by them to 
the company to make good an impairment of that amount. Stock of 
the par value of $65,000.00 was so pledged under this arrangement and 
the money borrowed, which is still unpaid. Recently these stock cer
tificates were cancelled and a new stock certificate was issued for 
650 shares in the name of \Y. U. Cole, who was neither a trustee nor 
a maker of the note, and such stock is now held by a New York Bank 
as security for the payment of such note. 

''In view of your opinion to this department under date of Janu
ary 19th, HllO. I would be pleased to have your addce as to the legality 
of this transaction." 

Confirming my opinion heretofore rendered to you as of January 19th, 1910, 
I beg leave to say that, in my opinion, the ownership of the stock of the Columbus 
Casualty Company by the Columbus Securities Company, a New Jersey corpora
tion, is contrary to the statutes of this state and illegal, and that, therefore, the 
stock of the Columbus Casualty Company now held by the Securities Company 
should be transferred to its original 0\\·ners. and the stock of the Securities Com
pany now held by them in exchange for their Casualty Company's stock should 
be surrendered to the Securities Company. 

It appears from the statement in your letter that the $65,000 of the Columbus 
Casualty Company stock therein referred to was never, in conformity to our 
former opinion of January 19, 1910, assigned to John R. Horst, Frank Shinn 
and S. D. Hutchins, the trustees appointed by the Columbus Casualty Company 
to receive from stockholders of such company the shares of stock to be deposited 
by such trustees as security for the $26,000 to be borrowed by them and donated 
to the company to make good the impairment of that amount, but that said shares 
of stock were assigned in blank. and a certificate therefor has been issued to 
W. U. Cole. 
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I am of the opuuon that the Columbus Casualty Company, in view of the 
condition upon w:1ich such stock was so assigned in blank, to-wit, that a certificate 
therefor should be issued to the above named trustees for the aforesaid purpose, 
should not have issued the certificate for $6:i,OOO of its capital stock to ~1r. Cole, 
and said stock should be transferred by ~Jr. Cole to the aforesaid trustees, and 
the renewal of, or further negotiations in connection with the loan of $26,000 
heretofore made on such stock should be conducted and made in the name of 
such trustees. 

Yours very truly, 
w. H. MILLER, 

Assistant Attor11ev General. 
<' -

SUPERINTENDE~T OF I~SURA~CE- CERTIFICATE ISSUED TO 
NEWSPAPER-EFFECT OF. 

A certificate issued by the superintendellt of insurance certifying that paper 
is of general circulatioa is conclusive evidence of that fact. 

July 30th, 1910. 

HoN. CHARLES C. LEMERT, Superintendent of Insurance, Columbus, Ohio. 

DEAR SIR:- Your Jetter of July 27th is received, enclosing affidavit of 
Agnew Welsh, Editor and owner of the Ada Record, and requesting my opinion 
upon the following statement of facts : 

"The Ada Record on September 1:3, 1 !JO:i, filed in this department 
an affidavit showing it had at that time a bona fide circulation of 800 
in Hardin county and was authorized to publish notices required by 
section 2R4 R. S. Recently allegations have been made that it does 
not have such circulation and its right to puhlish certificates of com
pliance of insurance companies under the provisions of said section 
has been challenged. 

On July 1Rth, the editor and owner of said paper filed with this 
department an affidavit, a copy of which is enclosed. In the issue 
of July 20th, certificates of compliance were published in said Ada 
Record. Please advise if these publications are legal." 

In reply thereto I beg leave to submit the following opinion: 
Section 1148 of the General Code reads as follows: 

"Annually, and before the time of making its report to the 
superintendent of insurance as hereafter pro'vided, such company or 
association shall publish its certificate of compliance in every county, 
where it has an agency, in a newspaper published and of general 
circulation in such county." 

Section 649 of the General Code reads as follows: 

"Xo newspaper shall be deemed to be a newspaper of general 
circulation as defined in the preceding section unless it has been es
tablished for at least one year, is printed in the English language 
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and has a circulation in the county in which it is published as fol
lows: In a .:ounty having at the last preceding federal census a 
pop~lation not more than thirty thousand, six hundred; in a county 
having a population of over thirty thousand and not more than fifty 
chousand, eight hundred; in a county having a population of onr fifty 
thousand and not more than one hundred thousand, twelve hundred; 
in a county having a population of over one hundred thousand, and 
not more than one hundred and fifty thousand, two thousand; in 
counties having a population of more than one hundred and fifty 
thousand, three thousand." 

Section G:JO of the· General Code reads as follows: 

··Before publication of any such certificate the manager, editor or 
proprietor of a newspaper shall certify under oath on a prepared 
blank, furnished him on application by the superintendent of in
surance, the information prescribed in the preceding section, and if 
such affidavit shows that such newspaper is one of general circula
tion under the provisions of such section, the superintendent shall 
deliver to him a certificate that such newspaper is one of general 
circulation, as defined by the preceding section." 

Section G52 of the General Code reads as follows: 

"If any such company or association fails to comply with the 
laws relating to the publication of such certificate, the superintendent 
shall suspend its authority to do business in any county where such 
publication has not been made, until such publication is made; pro
vided that if it appears that through mistake or oversight such pub
lication has not been made in any county, such authority shall not 
be suspended in such county if such publication is made within a 
time designated by the superintendent". 

Section 653 of the General C0de reads as follows: 

"Publication in a newsparer shall not be approved by the super
intendent of insurance unless prior to such publication he has cer
tified that such newspaper is one published and of general circula
tion in the county, but if publication has been made in any such 
newspaper without such certificate and a report as herein provided 
filed and such certificate of the superintendent is procured within 
such time as he designates, publication in such newspaper shall be 
approved. The superintendent shall keep a book in which shall be 
recorded the names of the newspapers so certified as newspapers of 
general circulation, which book shall be open to inspection, and every 
such certificate of circulation shall remain in force until revoked, 
provided that whenever he deems proper the superintendent may 
demand further certificates as to the circulation of any such news
paper." 

It seems clear from a reading of the above quoted provisiOns of the General 
Code, that insurance companies have complied with the requirement in regard 
to the publication of their certificates issued by you to them as authority to 
transact business in this state, when they have caused such publication to be made 
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in a newspaper, the editor or proprietor of ,vhich holds at the time of such 
publication a certificate issued by you that such new~paper is one of general 
circulation, as defined by section litH of the General Code. In other words, I am 
of the opinion that such a certificate issued by you to the editor or proprietor 
of a newspaper that such paper is one of general circulation, as defined by section 
G49 of the General Code, is conclusive evidence of the fact therein certified, and 
publication in such a paper constitutes a compliance with the above quoted pro
visions of the code; and I am further strengthened in this opinion. by the fact' 
that power is gi,·en to you by section ():):J, supra, to re,·oke such certificates of 
circulation, and by the further provision in that section that such certificates shall 
remain in force until so re\·oked. If, however, the affidavit required to be filed 
with you by the editor or proprietor of a newspaper under section G::iO, supra, 
should be found by you to be false, then, in my opinion, it would become your 
duty to revoke the same, but until such re\·ocation, it seems clear that a newspaper 
holding a certificate of general circulation issued by you, is a proper medium for 
the publication required by section 648, supra. 

Yours very truly, 
u. G. DENMAN, 

A ttor11ey Ge11eral. 

INSURANCE-IMPAIRMENT OF CAPITAL OF COMPANY-HOW 
MADE GOOD. 

Insurance Compmzy whose capital becomes impaired may not make qood such 
impairme11t b·y organizing holding company, trmzsferring its stock to such com
pany, and havi11g such company borrow amount of impairment on stock so trans
ferred; such plan co11trar:y to policy of this state. 

January 19th, 1910. 

Ho:-.". C. C. LEMERT, Superinte11dent of lllsurance, Columbus, Ohio. 

DEAR SrR :-Your communication of January 19th enclosing copy of letter 
from the attorney for the Columbus Casualty Company, also copy of notice of 
assessment of stock, and copy of form letter sent by the Columbus Casualty 
Company to its stockholders, also copy of purpose clause of proposed New 
Jersey holding company organized to hold the capital stock of the Columbus 
Casualty Company, is received. 

In this Jetter you request my opinion as to whether the plan for making 
good the impairment of its capital should be authorized by you. In reply thereto 
I beg leave to suhmit the following opinion: 

As shown by your letter and the enclosures therein the capital of the 
Columbns Casualtv Company, an Ohio corp0ration, organized for th~ purpose 
of doing a casualty insurance business in this state, was found to be impaired to 
the amount of 26 per cent., and, under Section 274 of the Revised Statutes, you 
have heretofore made an order upon such company to make good such impair
ment within thirty days. They propose to do this by organizing a ~ew Jersey· 
holding company for the sole purpose "of purchasirl';:-, holding, selling, assu~ning, 
tranferring, mortgaging, pledging, or otherwise disposin~ of tht: shares of the 
capital stock" of this corporation. The stock of the Columbus Casualty Com
pany, or, at least, 70 per cent. thereof, will then be transferred to such holding 
company in exchange, share for share, for the stock of the holding company, which 
is the same in amount as that of the Columbus Casualty Company. The holding 
company will then borrow the twenty-six thousand dollars of impairment, using. 

36 A. G. 
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the Etock of the Columbus Casualty Company as collateral, and transferring the 
amount of such Joan to the Columbus Casualty Company. 

The plan as above outlined is, in my opinion, in contravention of the laws 
of this state. The only circumstances under which a private corporation may, 
in this state, purchase and hold shares of stock in other private corporations, are 
·those outlined in Section 3256 of the Revised Statutes, which reads in part as 
follows: 

"* * * and a private cor.poration may purchase, or otherwise 
· acquire, and hold shares of stock in other kindred but not competing 

private corporations, whether domestic or foreign, but this will not 
authorize the formation of any trust or combination for the purpose 
of restricting trade or competition." 

. The grant of this power given by the above quoted section, under the well
established rule of "enumeration and exclusion," prohibits corporations from 
acquiring stock in other corporations under any other circumstances. The rule 
also that a corporation may, by comity, transact such business in a foreign state 
as it is authorized to transact in ·the state of its domicile, has no effect in this 
connection, for it is well established that this comity does not extend so far as 
to permit a foreign corporation to exercise powers within this state wh1ch a 
domestic corporation of the same kind is not permitted to exercise under the 
constitution, laws or policy of this state. This proposition is well settled, both 
in Ohio and other jurisdictions. 

State vs. Aetna Life Insurance Co. 69 0. S. 317. 
Falls vs. U. S. Savings Loan, etc. Co. 97 Ala. 417. 
Iowa Land Corporation vs. Secretary of State, 76 Mich. 162. 
White vs. Howard 46 N. Y. 144. 
Clark vs. Ga. Central R. etc. Co., 50 Fed. 338. 

The legislature has, by the enactment of the abov·e flUOted section, evidenced 
the policy of this state in regard to the holding by private corporations of stock 
in other private corporations, and as the proposed New Jersey holding company 
is not a corporation "kindred but not competing" with the Columbus Casualty 
Company, I am of the opinion that the contemplated transfer of its stock to 
such holding company by the Columbus Casualty Company would be in contra
vention of the Jaws of this state and, therefore, that you should not sanction 
the plan as above outlined by said company for restoring such impairment. 

I enclose herewith papers submitted with your Jetter. 
Yours very truly, 

u. G. DENMAN, 
Attorney General. 

INSURANCE SUPERINTENDE~T-LAWFUL EXPENSES OF EMPLOY
ME="JT OF EXPERTS. 

Superintendent may pay out of co11tingent fwtd proportion of compensatioll 
r;f expert empioyed by committee of insurance commissioners to value all secur
.illlis held b·y insurance companies in United States December JI, I909. 

March 31st, 1910. 

HaN. CHARLES C. LEMERT, Superintendent of lnsurance, Columbus, Ohio. 

DEAR SIR :-Your letter of Mar~h 28th is received, in which you request my 

~·;>inion on the following statement of facts: 
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"'The Xational Convention of Insurance Commis;ioners, througn 
its committee, employed ::\Ir. ::\!arvin Scudder to appraise all secur
ities held by all insurance companies doing business in the United 
States on December 31st, HJ09. The contract price for this wort<: 
was $3,000.00. It was agreed that each of the Commissioners of the 
various states would contribute what he could officially to this funa. 
I agreed to contribute one hundred dollars (t;lOO.OO) upon condition 
that the same could be legally paid from the contingent fund of 
this department. My own judgment is that it can be so legally paid, 
but I prefer to have an expression of your opinion upon the subject 
before paying it. The '·aluations furnished by ::\ir. Scudder were of 
inestimable value in auditing the annual statements of companies 
doing business in this state and saved a great amount of time and 
correspondence, and 1 think the S100.00 would be well spent .. 

563 

In reply thereto I beg leave to submit the following opinion: Section 269 
R. S. 0. reads in part as follows: 

"* * * The superintendent may employ from time to time sucn 
other clerks as the prompt dispatch of business req'-lires; and he may 
c!so from time to time. employ skilled and competent persons to 
examine the business and affairs of insurance companies and report 
thereon." 

Under the above quoted provio:ion of this section you are empowered to 
employ, and therefore to pay, skilled persons ''to examine the business and affairs 
of insurance companies and report thereon.'' 

By sections 272, 274, 275, 277, 360.5, 36:39, and other sections of the insurance 
laws of this state, it is made your duty to dscertain the value of securities in which 
the funds of insurance companies are invested. Yon would, therefore, be author
ized by the above quoted provision of section 269 to employ, and compensate, 
experts to make snch valuations, and I am of the opinion that the payment of the 
one hundred dollars, proposed to be made by yourself, to apply on the compen
sation of Mr. Scudder for his printed report of valuations of securities held by 
insurance companies, fixed as of December 31, 190!J, comes within the power given 
you by said section 269 R. S. 0., and that, therefore, you are authorized to pay 
the same ($100.00) from the contingent fund of your department. 

Yours very truly, 
"C. G. DENMAN, 

Attomey General. 

INSURANCE-AGENTS- VEXDI~G POLICIES BY AUTOMATIC 
POLICIES. 

Insurance policies may be sold by nzea11s of automatic vendi11g machines 
if sample copies of policies displayed, a11d all perso11s in charge of such ma
chines are lice11sed as age11fs. 

May 3rd, 1910. 

HoN. C. C. LEMERT, Superintendent of Insurance, Columbus, Ohio. 

DEAR SIR:- Your letter of April 27th is received, in which you ask my 
opinion upon the foil wing question: 

The Automatic Vending ::\lachine Company proposes to make a 
machine for the automatic vending of insurance policies issued by 
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established casualty companies. The machine is operated by the pros
pective purchaser stepping on the platform of the machine, deposit
ing a nickel and pushing down a lever, when the machine dates 
(day of year, hour and minute) both the policy and coupon at
tached thereto, cuts it off and delivers it. The purchaser then writes 
his name and address and the name and address of his beneficiary 
on the coupon, detaches it and deposits. it in a suitable receptacle 
in the machine, thereby making application and accepting the policy 
contract. A policy is conspicuously shown on the front of the ma
chine so that the purchaser knows beforehand exactly what he will 
receive. 

Query: Is this proposed method of selling policies of accident 
insurance contrary to the laws of this state? 

In reply thereto I beg leave to submit the following opu11on: 
Section 644 of the General Code (Sec. 283, R. S. 0.) reads as follows: 

"No person, company or corporation in this state shall procure, 
receive or forward applications for insurance in any company· or 
companies not organized under the laws of this state, or in any man
ner aid in the transaction of the business of insurance with any such 
company, unless duly authorized by such company and unless duly 
licensed by the superintendent of' insurance." 

You will note that the language of the above quoted section is not restrict
ive in the same sense that it in any way limits the methods by which insurance 
agents shall solicit and sell such insurance, but merely requires that they shall 
be licensed. In other words, this section does not say that the business of 
insurance can only be transacted by means of and through licensed agents, but 
merely requires that a person, firm or corporation which procures, receives or 
forwards applications for insurance in any company or companies not organized 
under the laws of this state, shall be licensed by you. 

As I view the matter, such an automatic yending machine is not an agency 
for the procuring of applications for insurance, but is rather a method or in
strumentality by means of which the agents of such companies procure such 
applications, and its only office is to obviate the personal solicitation of such 
agents heretofore customary in the making of insurance contracts. 

I am, therefore, of the opinion that this proposed method of vending pol
icies of accident insurance is not contrary to the insurance laws of this state, 
but such machines must display sample copies of the policies which they con
tain in such a manner as that all of the terms and conditions. of the same may 
easily be read by the person purchasing such policy before depositing the coin 
in the machine. 

I am further of the opm1on that all of the persons having charge of such 
machines, or having any part in the placing of policies of insurance therein, 
or the taking of money therefrom, and the forwarding of policy stubs, etc., to 
insurance companies, must be properly authorized as agents of such companies, 
as provided in section 644 of the General Code. 

I enclose herewith papers submitted by you with your letter. 
Yours very truly, 

u. G. DE~MAN, 
Attorney General. 
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(To the Superintendent of Banks.) 

Baults may 110t establish bra11clzes outside of mzuzicipality in 'v.:lziclz principal 
located. 

January 21st, 1910. 

Hox. B. B. SEnrot'R. Supcri11ttnzdc11t of Ba;zks, Columbus, Ohio. 

DE.\R SIR:- Your communication is received in which you ask me for an 
opinion as to whether or not branch hanks are permitted under authority of an 
act "Relating to .the organization of banks and inspection thereof," 99th Ohio 
Laws 2G9. 

In reply thereto, I beg to say that there is no provision contained in this 
act expressly conferring upon banks the authority to establish branch banks. 
Sections 3 and 3o of said act make reference to a bank's "principai place of 
business," from which the inference may be .drawn that there may be branch 
banks. Whether this inference is sufficient authority for the establishing of 
branch banks under this act is nry questionable. In fact, this inference is 
overcome by the provision contained in section 96 of the act in defining the 
duties of the superintendent of banks as follows: 

"He shall also ascertain if any such corporation, company, 
society or association is conducting its business in the manner pre
scribed by law and at the place designated in its articles of incor
poration." 

Corporate powers rest in the state and that the legislative enactments con
ferring corporate powers are to be construed strictly is well settled. The busi
ness of a corporate bank is, in many respects, distinctly different from the 
business of an ordinary commercial corporation. \Vhile the analogy between 
federal and state banks is not complete, it is instructive upon this point to state 
the fact that while the federal banking Ia ws do not expressly prohibit branch 
banks, yet the Government has always construed such law as not authorizing 
the establishing of branch banks and in this holding has not been successfully 
challenged. From these considerations I am inclined to the opinion that branch 
banks may not be established under authority of the act inquired about. 

Yours very truly, 
u. G. DEX~fAN, 

Attoruey Ge11eral. 

R.\XKS .\XD B.-\XKIXG-OUTST:\XDIXG MORTGAGES MUST BE 
LISTED .\S LIABILITY OF BA~K. 

Hox. F. E. B.\XTER, Superillteudellt of Bauks, Columbus, Ohio. 

Ih:,\R SrR :-Your communication is received in which you submit for my 
opinion fll'reon tre statement of facts and inquiry referred to you by :O.fr. R S. 
Holbn '"!<· of Toledo, as follows: 

In 1!107 The Continental Trust & Savings Bank Company of 
~,,!_.,',, 1-ou!.!: t from the Rt·zHlrag Building Company its bank build
:.:g. a-;;t'm:ng- as part of the purchao;e price therefor two mortgages 
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which were at the time outstanding upon the property. Later the 
building company, for a valuable consideration to it from the bank, 
adopted a resolution formally releasing the bank company from any 
and all personal liability incurred by it accepting the deed for said 
property in which was contained the express provision that the bank 
assumed the payment of said mortgage. 

The inquiry is then made as to whether or not these outstandmg mortgages 
are such liability of the bank as that the bank is required to list them on its 
books as a liability. 

In the deed conveying the property to the bank it assumed the payment of 
the two outstanding mortgages thereon. The right of the mortgagee to fore
close is not disturbed by reason of this or other subsequent transfers of the 
equitable interest; it follows the property. Since the purchase of the property by 
the bank it has held an equity in the property. The fact that there may be no 
privity of contract between the mortgage and the bank will not be a good defense 
on the part of the bank to prevent the sale of the bank building under fore
closure proceedings. 

· Assuming that the resolution adopted by the Rendrag Building Company 
gives to the banking company the right to look to the building company for 
reimbursement in case of foreclosure, does not, in my opinion, exempt the bank 
property from liability for the payment of these mortgages. The mortgagee does 
not have to specially recognize the liability of the bank property for the satisfaction 
of the mortgage in case of transfer of the equity therein. 

The resolution is aoubtless intended in good faith to absolve the bank from 
liability under the' mortgage, but that will not save the bank building in the 
foreclosure proceeding in the first instance in case of failure on the part of the 
building company to satisfy the liability prior thereto, even though as above said 
the bank may seek reimbursement from the building company under the terms 
of said resolution. 

The rule laid down in the case of Trimble v. Strother 25 0. S. 378 that in an 
action to recover a debt in which A. may have agreed with C. to pay B. a debt 
which C. owed to B., and in which it would be a good defense to show that before 
B, assented thereto or acted on the phomise made in his favor, the agreement had 
been rescinded, is not, in my opinion, wholly decisive of the question here because 
of the liability in rem as heretofore stated. 

I, therefore, conclude that the books of this bank and its report should show 
that this mortgage liability still continues as against the bank prope~ty, but such 
books need not show such mortgage indebtedness as a personal or direct liability 
against the banking company because under the resolution above spoken of and 
the authority of 25 ·o. S. 378 the bank has been relieved of such personal liability. 

Yours yery · truly, 
U. G. DENl\L\S, 

Attorney General. 

BANKS NOT HA Vn-'G ELECTED TO OPERATE U~DER THOMAS BANK
ING ACT MAY ~OT CHANGE CORPORATE NAME TO END WITH 

WORD "BANK" AFTER APRIL 1, lDlO. 
February 4th, IDIO. 

HoN. B. B. SEYMOUR, Superinte11dent of Ba11ks, Columbus, Ohio. 

DEAR SIR:-Your communication is received in which you inquire if a bank
ing company incorporated under the general savings and loan association laws of 
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this state, and not having elected to avail itself of the privileges and powers 
conferred upon such banks by an act "relating to the organization of banks and 
the inspection thereof," passed May 1, 1!"!08, may change its corporate name so 
that such name shall end with the word "bank" or name other than tne word 
"company." 

In reply thereto I beg to say that section 3!"!97 Revised Statutes directs the 
Secretary of State, before filing the same to refer articles for the incorporation of 
such banks to the Attorney General for his approval thereof, provided, "the same 
are in conformity to law and sufficient." 

To be in conformity to law such articles, as to the name of the corporation, 
should comply with the provision of section 3236 Revised Statutes, which requires 
that the name shall begin with the word "The" and end with the word "Company." 

Section 1 of the act of 1908 provides that the name of such corporation shall 
begin with the word "The" and end with the word "Bank" or "Company." But 
the provision of this section is not available to the bank inquired about for the 
reason that it has not elected to come under the privileges and powers conferred 
by this act as per section 36 thereof. 

In my opinion such proposed change may not be made in the corporate 
name prior to April 1, 1910. Yours very truly, 

U. G. DENMAN, 

Attorney General. 

COMMERCIAL PAPER-WHAT CONSTITUTES INDORSEMENT
INDORSEME~T :.JUST BE ON OR ATTACHED TO PAPER. 

November 21st, 1910. 

HoN. F. E. BAXTER, Superintendent of Banks and Banking, Columbus, Ohio. 

DEAR SIR:-Your communication is received in which you submit to me for 
an opini0n thereon the following inquiry: 

"The question is raised as to whether or not a separate assign
ment of a mortgage note and deed, instead of the actual indorsement 
on such note or mortgage, 'is sufficient and binding, and I therefore 
beg to submit the matter to you for an opinion." 

In reply thereto I beg to say that "indorsement," strictly speaking, means 
writing one's name on the back thereof. 

Section 8136 General Code provides that, 

"The indorsement must be written on the instrument itself, or 
upon a paper attacherl to it. * * '~" 

Such indorsement of commercial paper which is secured by mortgage car
ries with it such security. J n my opinion this statute does not contemplate 
separate assignments of commercial paper. When by reason of rapid circulation 
the instrument becomes filled with indorsements, the law merchant permtts the 
holder to paste on a slip of paper for his own and subsequent maorsements. 
This is called an allonge. Xorton on Biils and Notes, page lOii; Daniel's on ~ego
tiahle Instruments, Vol. I, section 666, etc. Evidently the legislature has ex
pressly declared this rule in said section 813(] General Code. 

Yours very truly, 
u. G. DENMA::-l, 

Attomey Geueral. 
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BA.'J"KS AND BANKING-MAY BE REGISTRAR OF OHIO 
CORPORATION. 

July 25th, l!JlO. 

J\fR. F. E. BAXTER, Superillteudelll oj Bauks and Ba11kiug, Columbus, 0/zio. 

DEAR SIR :-Your communication is received in which you inquire if a bank 
organized and operated under the "Thomasc Banking Ace" may serve as registrar 
for an Ohio corporation's stock. 

In reply thereto I beg to say that if such bank confines itself exclusively 
to that of registrar for an Ohio Corporation, and thereby not cncroachmg upor. 
the function of . banks and trust companies nor in any way im·olving the faith 
and credit ot tbe baEk, I am of the opinion that an Ohio bank may act as re;;;strar 
in a clerical capacity for an Ohio corporation's stock. 

Yours very truly, 

u. G. DENMAN, 
Attorney Geueral. 

SUPERINTENDENT OF BANKS-WHEX MA\' TAKE POSSESSION 
FORTHWITH OF A BANK. 

Sections 729, 730 and 731 General Code construed. SuPeriHtcndellf of Banks
powers. Bauks-liqttidatioll of. 

October 12th, 1910. 

RoN. F. E. BAXTER, Superintendent of Banks, Columbus, ·o!zio. 

DEAR SIR:-Your communication of the 5th inst. is received m which you 
submit to me for my opinion thereon the following inquiry: 

"'Would I be justified, under the law, in permitting the volun
tary liquidation of a bank in the event it is known to me that there 
js an impairment of its capital stock? 

In reply thereto I beg to advise that under the provisiOns of sections 729, 
730 and 731 of the General Code the Superintendent of Banks is authorized to 
take possession of the property and business of any banking corporation within 
this state when either of the following two conditions exist: First, when the 
officers of any such corporation, company, society or association refuse to submit 
the books of said institution to the Superintendent of Banks for examination or 
to be examined on oath touching the affairs of such institution. ::iecond, when 
such corporation, company, society or association refuses or fails, after written 
notice, to make good any deficiencies appearing or found to exist by the Superin
tendent of Banks. 

When either of these conditions exist the Superintendent of Banks may 
"forthwith take possesion of the property and business of such corporation, com
pany, society or association until its affairs be finally liquidated by him," as pro 
vided in sect'ons 731 and 742, etc., of the General Code. Xothing short of an abid
ing faith in the efficiency and the discretion of the Superintendent of Banks and 
Banking, present and prospective, would have proqpted the legislature to have 
conferred upon such officer these smnmary powers. 

Under these statutes the Superintendent of Banks, in the exercise of his 
~ound discretion, is to determine the condition of the bank at the time wnen 
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he will he j U>tifie(l as such officer in "forthwith" taking po•,ession of the bank 
for the purpose of liquidating its affairs. Xo fixed rule can be laid down in 
this connection. I think it is fair to assume, however, th'lt banks arc not dis
posed to voluntarily admit inability to continue to do business, but if a hank does 
enter into voluntary liquidation prior to said bank having- reached that place 
in its course towards insolvency at which the Superintendent of Banks feels 
justified in taking possc,sion ''forthwith," then, under the statutes, I do not find 
the power vested in the Superintendent to interrupt or prevent such voluntary 
.liquidation. Yours ,·ery truly, 

U. G. DEX~!.\:'-0 • 

. l ttonzcy Ge11 c1 al. 

B.\XK :\fAY XOT PURCH:\SE 0\V~ STOCK 

December 22nd, 1910. 

Hox. F. E. BAXTER, Superintendent of Banks and Banking, Columbus, Ohio. 

DEAR SIR:-Your communication is received submitting to me for opinion 
thereon the following inquiry: 

May a bank legally purchase and own its own capital stock, 
and if so, may it use its entire surplus fund toward payment of said 
stock? 

In reply thereto I beg to say that the decided weight of authority is against 
the existence of the power in a corporation to traffic in its own stock unless 
conferred by express grant or clear implication. ~o such grant is conferred upon 
corporations in this state. 

Section 9684 of the General Code contains the inhibition that, 

"X o ban kin':(' company shall be the holder or purchaser of any 
portion of its capital stock, * * * unless such purchase be nec
essary to prevent loss upon a debt previously contracted in good faith, 
on security which, at the time, was deemed adequate to insure its 
payment, independent of any lien upon such stock. * * *" 

\Vhile this section was originally enacted as a part of the free banking act, 
yet its general terms furnish reason for its application to all banks. Further
more, for a bank to traffic in its own stock at pleasure seems to be inconsistent 
with the principles of the pre!'ent constitution, Article 13, section 3, which reads 
as follows: 

"Dues from private corporations shall be secured by such means 
as may he prcscr'he·l hy law, hut in no case shall any !'tockholder be 
indivirlw•lly liable ot:1crwi!'e than from the unpaid stock owne.l hy 
him or her." 

Clearly the langua•{e of thi~ section dc.c; not contemplate the m\·ner'ihlp of 
its own 'tock hy a corpora6l'1. If a corporation can huy o•1e share of its ~tock 
at ple:J~urc· it may huy every ~hare, ~nd' if this should he the ca-;e there is no 
pro\·ision for tl:e henetit of tht· creditor'. This would n:;t b.: the security to 
whi,:h the l'onstitution invites the creditors of corporations. 
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I am, t.herefore, of the opinion that both branches of your inquiry should 
be answered in the negative. 

Even if the first branch of your inquiry were to command an affirmative 
answer there would still be the limitation on the disbursement of the surplus fund 
as contained m section 9735 General Code as follows : 

"* * * Before any such dividend is declared, not less than 
one-tenth of the net profits of the company for the preceding half 
year, or for such period as is covered by the dividend, shall be carried 
to a surplus fund until such fund amounts to twenty per cent. of its 
capital stock." 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

BANK MAY AMEND ARTICLES OF INCORPORATION AND INCREASE 
OR DECREASE AUTHORIZED CAPlT AL STOCK, AS SOON AS 
REQUISITE AMOUNT OF CAPITAL STOCK IS SUBSCRIBED
PROCEDURE. 

August 24th, 1910. 

HoN. F. E. BAXTER, Superintendent of Banks and Banki11g, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of August 18th 
requesting the opinion of this department upon the followiug question: 

Articles of incorporation of a banking corporation organized for 
the purpose of establishing a savings bank and trust company have 
been filed with the secretary of state, but the amount of capital stock 
required by statute for such company has not been subscribed and 
paid in. The incorporators of the company now desire ·to surrender 
the power to establish and maintain a trust company, and to reduce· 
the authorized capital stock from one hundred thousand ($100,000) 
dollars, as originally contemplated, to fifty thousand ($50,000) dollars, 
and to acquire instead of the power to establish a trust company, 
those of establishing a commercial bank and a safe deposit company. 

You request my opinion as to the power of the incorporators to do this, 
and the procedure, if any, by which the same may be accomplished. 

The General Code, Sections 9703 and 9714 inclusive, provide for the pre
liminary organization and the corporate government of banking corporations. 
Without quoting specifically from these statutes I deem it proper to say that the 
authorized capital stock to which the incorporators desire to reduce is sufficient 
for companies of the type which they desi~e now to organize. 

The sections above referred to provide a method of organization similar to 
but exclusive of the general statutes regulating the incorporation of companies. 
Section 9714, however, provides that, . 

''In all other respects such corporation shall be created, organ
ized, governed, conducted in the manner provided by law for other 
corporations in so far as not inconsistent with the provisions of 
this chapter." 
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Tl·e chapter relating to the organ:zat:on of banks proYicles for a reduction. 
oi capital st•>ck (Section 97:!u General Code), 

.. in tr.e manner provided for other corporations, but notice of 
such reduction shall be publisher! in a newspaper of general circulation 
in the city, village or county in which it is doing business." 

Set! also Section 9743 General Code authorizes a banking corporation to . 

.. engage the objects or purposes for which it was formed, so as 
to combine on(; or more of the different classes of business herem 
authorized with that for which it is already incorporated 
to diminish the objects or purposes for which it was formed, 
by amendments to its articles of incorporation in the manner 
for other corporations." 

* $ * 
* * * 

provided 

The foregoing sections, in my opmton, authorize a banking corporation or
ganized as a going concern to change the objects of its incorporation by amend
ment to the articles, and to reduce its capital stock so long as such reduction 
does not violate the requirements of the banking law. W'hetlier a company which. 
is not fully organized and doing business may take such action, however, depends. 
upon the provisions of the general incorporation act referred to and adopted by 
the provisions above quoted. 

Section 8700 General Code provides for the reduction of capital stock by. 
general corporations. It is in part as follows: 

"\Vith the written consent of the persons in whose names a 
majority of the shares of the capital stock thereof st~mds on it> 
books, the board of directors of such a corporation may reduce the 
amount of its capital stock and the nominal value of all shares thereor 
and issue certificates therefor. * * * A certificate of such action 
shall be filed with the secretary of state." 

Section ~720 General Code, relating to amendments to articles nf incorpora
tion, pro\ ides that the same may be made . 

.. ,, * * at any meeting of the members or stockholders thereof, 
of which, and of the busi01ess to come before it, thirty days' notice 
has been given by a majority of the directors in a newspaper pub
lished and of general circulation in the county where the company's 
principal place of business is located, and by a vote of the owners of at 
least three-fifths of its capital stock tthen sub;,cribed. •:• * *" 

Section 8721 being in pari materia with Section 8720, provides that, 

"* * * A copy of such amendment with a certificate thereto 
affixed * * * signed by the president and secretary of the corpo
ration * ~· * shall be recorded in the office of the secretary of 
state. * * *" 

Section 8723 provides in effect that the notices required to be given to· 
stockholders may be waived in writing by all the holders of capital stock. 

It is apparent that in order to amend its articles of incorporation, the 
capital stock of a banking company must ha\'e been in part subscribed, a board: 
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of directors must have been elected, and the company must have a president and 
secretary. So also in order to reduce the capital stock the company must have 
directors and officers. 

It appears, under Section 9711 General Code, that the directors of a banking 
-corporation may be elected "as soon as ten per cent. of the capital stock of such 
corporation is subscribed and paid in,"-that is to say, before the company can, 
under the provisions of Section 9720 General Code, certify that the corporation 
·has complied with the law and can be authorized to commence business. As 
soon as the directors are elected they may, of course, elect officers. 

Section 9711 which refers to subscribers to capital' stock as "stockholders'· 
is. in my opinion, to be read in connection with the above quoted sections of the 
general incorporation chapter of the General Code, so that such action as is re
quired to be taken by "stockholders" may lawfully be taken by subscribers to 
'the capital stock who have not yet actually paid in fifty per cent. of their respective 
subscriptions. 

From all the foregoing it follows that if the incorporators of the bank in 
question so desire, they may, under their present name and powers, open books 
for subscription to their capital stock; when the required proportion of ten per 
cent. of the capital stock is subscribed they may organize and elect directors and 
officers, thereupon they may follow the above outlined procedure to amend their 
articles of incorporation and to reduce the capital stock of the company. It is 
to be notea, however, that the amendment of the articles of incorporation must 
precede the reduction of capital stock. All these steps may be taken before the 
company is authorized by the superintendent of banks to commence business, 
but can be taken only in the order above indicated. Each one of these steps is 
necessary in order to effect the purpose of the ili.corporators. I may state that 
the incorporators may, of course, surrender their articles of incorporation and 
procure new ones if this is desired. 

The inquiry is also submitted as to whether the name of a banking com
pany may be changed by amendment to the articles of incorporation. It will be 
·observed that, while Section 9743 above quoted does not refer to a change of name, 
Section 0714, also above quoted, provides that the corporation shall be governed 
.except ~s 0therwise provided by the general incorporation act. 

Section 8719 General Code, being a portion of the latter act, provides that, 

"A corporation * * * may amend its articles of incorporation 
* ·~ * so as to change its corporate name-but not to one already 
appropriated, or to one likely to mislead the public. * * *" 

In my opinion, under the joint operation of the two sections last above cited, a 
·banking corporation may change its name by amendment to the articles of incor
poration. Such action may be taken at the same time, in the same manner, and 
under the same certificate as above described with reference to changing the 
•objects of the incorporation. 

V cry truly yours, 
'vV. H. :\hr.LER, 

Assistant Attomey Ge11eral. 
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(To the Adjutant General.) 

OHIO XATIOX.\L GCARD-POSTAGE 1.:\CCRRED BY ADJCT.\XT GEX
ERAL'S DEPART~IENT FOR ~IAl.:\TE.\"ANCE OF, ~lAY BE PAID· 
O"CT OF APPROPRIATIOX FOR ~L\1:\TE:\AXCE OF OHIO XA
TIO:\AL GUARD. 

December Oth, 1910. 

Ho!-1. CHARLES C. \\'EYBRECHT, .ldjuta11t Gc11eral, Columbus, Ohio. 

DEAR SIR :-I be~ to :~cknowlerlge receipt oi your letter of December 6th. 
requesting my opinion as to, 

"\Vhether the cost of postage incurred by this department tor 
maintenance of the Ohio national guard can be paid out of funds 
alotted by the general assembly to the fund ':Maintenance Ohio X a
tiona! Guard.' " 

You state that, 

"Heretofore postage has always been paid out of tpe 'Contingent 
Fund', but it has not been sufficient for the. past six years to pay 
charges properly belonging to that fund." 

The appropriation made by the last session of the general assembly for the· 
use of the Adjutant General's Department includes the following item: 

"Contingent Expense ................................. 82,000.00" 

For the Ohio National Guard the following appropriation is made: 

"Maintenance Ohio National Guard ................. $263,000.00." 

This latter appropriation is in pursuance of the authority set forth in Section· 
5266 of the General Code, which is as follows: 

"The general assembly shall appropriate annually, and divide into 
two funds, the amount authorized by the preceding section (and known 
as the 'State Military Fund'). Such funds shall be respectively 
known as the 'state armory fund' and 'maintenance Ohio national 
guard fund.' " 

The authority to disburse the fund known as ":Maintenance Ohio ill' attionaf 
Guard" is found in Section 5267 of the General Code, which provides as follows: 

"From the 'maintenance Ohio National Guard fund' the adjutant 
General shall pay the per diem, transportation, subsistence, and inci .. 
dental expenses of militia companies, inspections and incidental ex
penses of camp, including horse hire, fuel, lumber, forage of horses, 
and medical snppiies.'' 

It will be noted that postage on correspondence _conducted by the Adjutant 
General in matters in connection with the National Guard, is not specifically enum
erated in this section. 

Section 82 of the General Code provides that, 
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"The Adjutant General shall be in control of the military de
partment of the state." 

Section 146 of the General Code provides that, 

··By virtue of his office, the adjutant general shall be superin
tendent of the state house." 

It will thus be seen that the Adjutant General is charged by law With the 
performance of two kinds of duties. The specific duties devolving upon him 

-<>n the military side of his office, so to speak, are enumerated in the title per
taining to the organization of the militia. Among these provisions, and typical 
-of them is the following, being a portion of Section 6310 of the General Code: 

"The adjutant-general shall furnish to commandants, of regi
ments, battalions, troops, batteries, and unattached companies, blank 
forms of rolls, bonds, and returns required to be made to him. 

* * *" 

This and other related provisions make it clear that the Adjutant General, 
in the exercise of his duties pertaining to the maintenance of the )J ational Guard, 
must incur considerable expense for postage. 

Upon careful consideration of the question thus presented, I am of the 
-opinion that this is an item of expense of the Adjutant General's Department as 
such, and not an expense of the National Guard. It is an expense incidental to 
the discharge of a duty of the Adjutant General, and it is in no sense an expense of 
.any militia company, within the meaning of Section 5267 of the General Code. 
Inasmuch as there is no other class of expenses enumerated in Section 5267 
within which this particular expense could be, with any show of reason, included, 
the conclusion follows that postage of the Adjutant General may not be paid out 
of the ":Maintenance Ohio National Guard Fund," although it is made necessary 
by the duties of the Adjutant General relating to the maintenance of the National 
.Guard. 

The contingent fund appropriated by the general assembly for the use of 
the Adjutant General's Department, is in my opinion, appropriated for this pur
:pose. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

()HIO NATIONAL GUARD CLAIM FOR DAMAGES NOT PAYABLE OUT 
OF MAINTENANCE FUND. 

October 3rd, 1910. 

•CoL. EDWARD T. MILLER, Ass't Quartermaster General, Columbus, Ohio. 

DEAR SIR :-T beg to acknowledge receipt of your letter of September 19th 
enclosing reportf of survey in the matter of the claim of William Hurley for the 
killing of a horse belonging to him, and hired by your department for camp pur
-poses at camp Judson Harmon, Marietta, Ohio. ou request my opinion upon the 
following question arising by virtue of the award of the surveying officer in this 
matter, viz.~ 



ATTORNEY GENERAL. 

::O.lay the amount of this award be paid from the fund appropri
ated by the general assembly of the state of Ohio and known as 
"maintenance Ohio Xational Guard fund" or must the claim be sat
isfied by an appropriation specifically made by the general assembly 
as was the case prior to the enactment of the act known as the "State 
armory board law"? 

Sections 0266 :1nd 5267 of the General Corle provide in part as follows: 

''Sec. 0266. The general assembly shall appropriate annually 
~' ':' * funds * * * known as the 'state armory fund' and 'main
tenance Ohio Xational Guard fund.'" 

"Sec. 5267. From the 'maintenance Ohio National Guard fund,' 
the adjutant general shall pay the * * * incidental expenses of 
camp, including horse hire, fuel, lumber, forage for horses and 
medical supplies." 

575 

lr~ my judgment the phrase "incidental expenses of camp" as used in section 
·5267 is defiined by what follows. The statutory principle known as the rule of 
·ejusdc111 ye11eris compels this conclusion. That is to say, other incidental ex
penses of camp aside from those enumerated must be of the same kind as those 
specifically referred to, viz., "horse hire, fuel, lumber, forage for horses and 
medical supplies"'; the word "including" is thus made synonymous with the phrase 
·'.'such as." 

In view of the constitutional prohibition against paying any money out of 
lhe state treasury except in pursuance of a specific appropriation made by law, 
the ahoye state,] principle of statutory construction, and that which applies the 
rule of strict co:1struction of grant of power to a public officer, I am of the 
"Opinion th.1t a cla;m arising from the destruction of a horse or some other 
similar •asualty is not an incidental expense of camp within the meaning of 
sectio:1 0•1 67, and th~n such claims against the state must be presented to the 
General Assembly for satisfaction as in the past. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

OFFICERS OF THE 0. N. G. ENTITLED TO LONGEVITY PAY. 

May 11th, 1910 

Hox. CHARLES C. \VEYBRECHT, Adjutant General, Columbus, Ohio. 

DEAR SIR :-1 am in receipt of your letter of May lOth in which you submit 
the following for my opinion: 

Are the commissioned officers .of the Ohio National Guard enti
tled to receiYe /o11gevity pay which is allowed officers in the United 
States army? 

I beg to call your attention to section 5292 of the General Code of Ohio 
which provides in part as follows: 

"V/hen in actual service, in case of riot or insurrection, or when 
C"llled upon in aid of the civil authorities, caclz commissioned officer 
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shall receive such sum per day for each day's service performed as 
is allowed commissioned officers of like grade in the army of tlze 
U11ited State. * * *" 

To determine what compensation commissioned officers of the Ohio Nat;onar 
Guard are entitled to it will be necessary to look to the federal statutes gov
erning the compensation of commissioned officers of the army of the United 
States. · 

Section 1261 of the Compiled Statutes of the United States fixes the salary 
of certain commissioned officers of the United States army. 

Section 1262 of the Compiled Statutes of the United States provides for ser-· 
vice pay and is as follows : 

"There shall be allowed and paid to each commissioned officer 
below the rank of Brigadier General, including chaplains and others 
having assimilated rank or pay ten per cent. of their current yearly 
pay for each term of five years of service." 

From sections 1261 and 1262 of the Compiled Statutes of the United States~ 
an officer of the United States army who has had five years' service would be 
entitled to the compensation mentioned in section 1261 for his particular service, 
and in addition thereto ten per cent of his yearly compensation, and I am of the 
opinion that the compensation of a commissioned officer of the National Guard" 
shall be governer! by the same sections of the Federal Statutes. This 1s sup
ported by a recent decision of the Supreme Court of the State of Indiana in 
the case of the State of Indiana v. Alvin W. Dudley, !l1 Northwestern Reporter, 
228, in which it was held that a statute which rovided that "each officer of the Ya
tional Guard shall be entitled to pay at the same rate in every respect as the corre
sponding grades may at the time be entitled to in the United Stares army," and· 
that an officer ir: the National Guard was entitled to the longevity pay provided in 
section 1262 of the Federal Statutes. ·However, I . desire to call your attention 
to section 1~63 of th·~ Compiled Statutes of the United States which limits the 
total amount of sul'l1 increase for length of service, and provides that no such 
increa~e shall exceed forty rer centum of the yearly pay. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

NATIONAL GUARD-ARMORY RENT-LIABILITY FOR RENT UNLAW
FULLY PAID IN CERTAIN CASE. 

July 11th, 1910. 

HoN. CHARLES C. WEYBRECHT, Adjutant General, Columbus, Ohio. 

DEAR SIR :--.:.1 beg to acknowledge receipt of your letter of July 8th submit
ting additional information with respect to the liability of the National Guard 
Company located at Zanesville, Ohio, for armory rent under the following state
ment of facts: 

"On July 3, 1889, the county commiSSIOners of Muskingum 
county leased to the trustees of the soldiers' and sailors' monumental 
association of Muskingum county certain real estate located in the 
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city of Zancs\'ille, upon which a building containing a room used for 
armory purpos~s was then, and still is !CJcatt:d." 
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Thi~ action, I pre~~nnc, was takt.:n in pur~uanr" of the special act relating 
to the ~Iu;,kingum county soldit.:rs' monumental association, with a copy of 
which you ha,·e furnished me, and so far as l am able to sec from examination 
of the act and the kase, the latter is in full r• •mpliance ,,·ith the former. 

In the description of the property thus leased is the following clause: 

"Excepting from said premises ht.:rein de,;cribed that part or por
tion of the building and real estate devoted to armory purposes and 
which shall be used for armory purposes only and now occupied for 
that purpose. .\nd also excepting a certain room 71 feet in length 
and 38 feet in width now occupied by Hazlett Post G. A. R. which 
is to be a place of deposit for the safe keeping for the emblems 
and relics of the G. A. R. posts of said county perpetually and a 
place of meeting for said Hazlett Post number 81 so long as it shall 
have an existence," 

Since' the date of this lease the militia company occupying said armory has 
been payil'g armory rent to the trustees of the Muskingum Monumental Associa
tion and to their agents. 
· Complying with your request for an opinion as to the question thus pre
sented, I beg to state that the trustees certainly have no right to collect such rents, 
and the militia company has the right to occupy the room in question for armory 
purposes 1 ent free, so far as the trustees are concerned. In oth.er words, the 
trustees simply do not have any title to or interest in the armory room. 

It would appear from the foregoing that in the future the militia company 
should refuse to pay armory rent to the trustees or their agents. Whether or 
not the moneys already paid can be recovered back is a doubtful question. 

As I understand the law, the company, under section 3085 R. S., is entitled 
to money from the state known as "armory rent" only 

"to pay the necessary rental and expenses of such armory each 
year, but before these sums are paid the (commanding) officer shall 
execute bond to the state of Ohio * * * conditional for tne 
proper expenditure of the amount, and to account for any unex
pended balance on hands." 

Under this section it is clear that so far as the state is concerned the 
commanding officer of the local company is liable for the money unnecessarily 
paid out by him. The lease is clear and the officer should have had knowleoge 
of its provisions. Unless there are circumstances of which I am unable to con
ceive which would excuse the commanding officers for paying rent under this lease 
they may be held liable therefor by the state. 

Having regard to the question of recovery by the officers from the trustees 
of the money paid f01 armory rent the following are the possible facts: 

1. The commanding officers may haYe been ignorant of the exact terms 
of the lease and may have made these payments under a mistake of fact as to 
the same. 

2. The commanding officers may have had full knowledge of the terms 
of the lease and knowing the same have voluntarily paid the various installments 
of rent, either in ignorance of the legal effect thereof or in disregard of the. 
same. 

37 A. G. 
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The law in ·this state is, that payments made under mistake of fact may be 
recovered regardless of the ignorance of the mistaken party giving rise to the 
mistake; this is especially the case where, as under the facts submitted by you, the 
pavment is absolutely without consideration. On the other hand, in this state, 
payments made voluntarily with a full knowledge of the facts and through a 
fflistake or a disregard of the law cannot be recovered back and this principle 
applies both to private individuals and to public agencies. 

(See Vindicator Printing Co. v. state 68 0. S. 362. 
Ottawa Co. v. Auditor, 7 N. P., 400. 
Broombaugh v. Chapman, 45 0. S. 368 . 

. Railway Co. v. Iron Co., 46 0. S. 44. 
Wolley v. Staley, 39 0. S. 354. 

Yours very truly, 
w. H. MILLER, 

First Assistant Attorney General. 

,CONDEMNATIO?\' OF LA~D FOR STATE RIFLE RANGE-PROCEDURE 

April 15th, 1910. 

HoN. ~HARLE!\ C. WEYBRECHT, Adjutant General, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of April 14th en
closing corrected copy of House Bill No. 320 which has been passed and approved, 
and requesting my opinion as to your powers and duties thereunder . 
. ' The act in question appropriates the sum of sixteen thousand dollars 

($16,000.00) for the purchase of additional land for the State Rifle Range, des
jgnating the land to be purchased by particular description. 

Section 3 of the act under which your questions arise, is as follows: 

"If, in the judgment of the Adjutant General, he is unable to 
purchase this tract of land, or any part thereof, at a reasonable cost 
to the state, it is further provided that for the purpose of carrying 
-out the provisions of this act, the Adjutant General shall have the 
same power to appropriate such lands as has the Board of Public 
Works, or any member thereof, to appropriate property for a public 

· 'necessity, as now authorized by law." 

You state that, i~ your judgment, the amount appropriated is not a reason
able'. price· foi:· the land~ and ask to be advised "as to the proper method to 
pursue, 

1st. In endeavoring-to negotiate with the owners at a reasonable 
;price. 

·•·· Default of satisfactory negotiations the plan of procedure 
necessary to appropriate the land as provided for." 

Answering your first question I beg to state that, in my opinion, the Adju
tant Gerieral is· empowered by this act to negotiate with the owners of this 
prdp·~rty', and, if possible, to purchase it at a reasonable price without observing 

.;:my formalit!e• whatever, just as if he were conducting his own private business. 
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Your second question assumes that the Adjutant General may be unable, 
by informal negotioations, to agree with the owners for the purchase of the 
property at a price deemed by him to be reasonable. 

The above quoted section of the law provides that in the e\·ent of sucn 
failure to agree on price the "\djutant General shall have the same power to 
appropriate such lands ?.S has the Board of Public \Vorks to appropriate property 
for a· public necessity. 

In the first place it is clear to me that the procedure which the Adjutant 
General is thus directerl to pursue need not be followed except upon failure of 
informal negotiatiOns. The Board of Public \Vorks is vested with power to 
appropriate hnds in two different ways. One of these ways is that which must 
be. followed by the Adjutant General in case he is unable to agree with the 
owners. The powers of the Board of Public \Vorks to appropriate land and the 
procedure to be followed by them in making such appropriation, arc prescribed 
in sections 43.) to 454 inclusive General Code. 

Sections 435 to 441 provide the method to be followed in case of "a public 
exigency. The distinguishing feature of this proceeding is that the board is 
given power to take possession of the lands in advance of any proceedings to 
determine the amount of compensation (Section 436). 

I do not believe that in enacting House Bill No. 320 the present general 
a~sembly intended, by the employment of the phrase "for a public necessity," 
trJ refer to the powers of the Board of Public Works in case of a "public exi
gency." The term "exigency" has a signification quite different from that of the 
word "necessity." All appropriation proceedings must arise from public necessity; 
while it is only when the necessity is urgent and immediate that it become5 an 
"exigency." 

I am, 1herefore. of the opinion that the procedure outlined in Sections 442 
to 454 inclusive General Code is that which should be followed by the Adjutant 
General in .:ase he is unable to agree with the owners upon a reasonable price. 

Section 442 provides that, 

"\Vhen the board of public works deems it ilecessary to appro
priate property in cases other than where a public exigency· exists. 
the board shall make and subscribe a certificate which shall contain 
the following: 

1. A full description of the property, the name of the owner, 
and a declaration of intention to appropriate such property for the 
state. 

2. The amount of money which the board deems just and will 
pay as compensation for the property sought to be appropriated. 

3. The date when proceedings will be commenced to appropriate 
the property if the owner fails within a time specified in the cer
tificate to accept the compensation offerer!." 

The certificate thus made out mu~t be server! upon all the owners of the 
property (Section 443.) The owners then ha\·e the time between service of the 
notice and the commencement of proceedings within which to accept tne com
pensation named in the certificate (Section 4H). 

The court proceedings are commenced by filing a copy of the certificate with 
date and proof of service or publication, in the probate court of the county in 
which the property is situated (Section 415). 

Sections 446, 447 and 448 provide for the impaneling of a jury, and the 
fixing of the date of the trial. 
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Section 449 provides the order in which testimony shall be produced. 
Sections 450 and 451 provide for the compensation and payment oi costs 

which are paid by the owner unless the board declines to make the appropriation 
on the ground that the compensation awarded is excessive, in which case the 
costs shall be paid by the state; in the case in question such costs would properly 
be payable out of the appropriation. 

Sections 452 and 453 provide for special cases, and Section 454, for the fees. 
By examining the sections above cited, and substituting in each section the 

Adjutant General for the Board of Public \Vorks, you may inform yourself as to 
all the details of the proceeding. 

If, at any time, you are satisfied that it will be necessary for you to 
avail yourself of the condemnation proceedings, I shall be glad to ass1st you m 
any way within my power. 

Enclosure. Very truly yours, 
u. G. DENMAN, 

Attorney Ge11eral. 
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To the Various Appointive State Boards. 

(To the Board of Health.) 

:\ICXICIPAL L\\\'-DO.\RD OF HEALTH :\IAXDATORY I~ CITIES. 

·Sec. 187 Jl. C. co;zstrued, General Code 4101 co11strued. 

DR. C. 0. PRoBsT, Secretary State Board of H ealtlz, Columbus, Ohio. 

June 17th, 1910. 

DE.\R SIR:-Your communication is received in which you incJuire, if, under 
the provisions of section 4104 of the General Code of Ohio, as enacted by the 
Ohio legislature at its session in HllO, it is necessary for all cities to have a board 
of health composed of five members. 

In reply thereto I beg to say that this section as amended reads in part as 
follows: 

'"The council of each municipality shall establish a board of 
health, composed of five members to be appointed by the mayor and 
confirmed by council who shall serve without compensation and a 
majority of whom shall be a quorum. The mayor shall be president 
by virtue of his office, etc." 

Then follows the provision that in villages it is optional with the councii 
thereof whether there shall be a board vf health or a health officer. This sec
tion before amendment provided that the board of public service of ~uch mu
nicipality should be the duly authorized hoard of health thereof. That is, the 
section provided th::t a municipality could have either a board of health con
sisting of five members or as a substitute therefor, the council might declare 
by ordinance that the board of public service of the municipality should act 
as a board of health therefor. The legislature amended this section to read as 
above quoted. We have a right to assume that the legislature intended to 
change the meaning of the statute in its amendment thereof, and this, together 
with the plain provision contained in the statute that, "the council of each munic
ipality shall establish a board of health, etc.," and the elimination from the 
amended section of the optional provision as to a substitute board of health, 
makes it clear to my mind, and I am of the opinion, that it is now mandatory 
that all cities in the state of Ohio shall have a board of health composed of five 
members. 

Section l:J!J of the :\Iunicipal Code as amended by the Paine law, 99 0. L. 
;,():~ provides as follows: 

''The director of public service shall manage and supervise 
all public works and undertakin~s of the city, except as otherwise 
pnl\·idcd hy law and shall have all the powers and perform all duties 
mnil·rred hy law upon tr.c d1rcctor.< of public service or the board 
of puhlic service, c:xet·pt as otherwise provided by law." 

Section 1~<7 of the: :\Iunicipal Code, as amended 97 0. L. 460, Bates Anno
tate l C lhin Statutt·s, Sixth Eel., se~. J:i:lfi-7:!:~ provided in part as follows. 
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"The council of each city and village shall establish a board oi 
health; such board of health shall be composed of five members to 
be appointed by the mayor and confirmed by the council who shall 
serve without compensation and a majority of whom shall constitute 
a quorum; provided, that whenever the council of any city shall 
declare by ordinance that it will be for the best interests of said 
city, then upon the passage of said ordinance the board of p~blic 

_ service of said city shall be the duly authorized board of health 
thereof, and shall have all the powers and perform all the duties 
prescribed by law for boards of health; and the mayor shall be pre;· 
ident by virtue of his office." 

Under section 187, as above quoted, this department held in September of 
last year that the board of public service became and was the duly authorized 
board of health in any city in which the council had passed an ordinance declar
ing it to be for the best interests of that city that the board of public service 
act as the board of health, and that under section 139, as quoted above from the 
Paine law, the director of public service who should be appointed pursuant to that 
law and take office on January 1, 1910, would have the powers and would be 
called upon to perform the duties of the board of public service that he would 
succeed, and that among these duties he would be in charge of the department 
of health. Such ·an ordinance as the one referred to, or authorized by old section 
187, was passed in each of several of the cities of the state, and on January 1 
of this year the director of public service, beginning with January 1, 1910, under 
section 139 of the Municipal CoJe, as amended in the Paine law, and herein 
above quoted, was vested with the powers and required to perform the duties 
of the former board of public service as a board of health. The law remained in 
this situation until the passage of the General Code and its approval on Feb
ruary 15, 1910. On this last named date section 4404 of the General Code took 
effect, and the former provision of old section 187, authorizing the council to 
pass an ordinance such as is referred to therein, was repealed, the same having 
been dropped from the section in the enactment of the General Code. 

Looking now to the language of section 13!.J, as amended in the Paine Law, 
and hereinbefore set out, I am of the opinion that since February I:J, I!JIO, it is 
"otherwise provided by law", and that the director of public senice does not 
any longer possess the powers, nor is he required to perform the duties hereto
fore conferred and incumbent upon former boards of public sen·ice ·where such 
declaratory ordinance had been passed. Since February 15, 1910, the date of the 
taking effect of the General Code, it has been mandatory upon council of each 
city to establish a board of health, composed of fi,·e members, to be appointed 
by the mayor, and confirmed by council, etc., pursuant to said section 4404 of 
the General Code. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 
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TUBERClJLOSIS HOSPITAL-CO~l::\IlSSIOXERS )IAY PURCHASE 
LAXD FOR SITE. 

Sectiol's 2433 and JI29 General Code construed. Commissioners-powers of. 

~lay 9th, 1910. 

DR. C. 0. PRousT, Secretary State Board of H ealtlz, Columbus, 0/iio. 

DEAR SIR:-Your communication is received in which you submit to this 
department for an opinion thereon the following inquiry: 

"Must a county tuberculosis hospital provided by the county 
commissioners under authority of sections 3130-3147, inclusive, of 
the General Code, (0. L. V. 100 p. 86) be located on land now 
owned a;1d occupied for county infirmary purposes, or is it lawful for 
the commissioners, under authority granted in section 2433, General 
Code (R. S. 870) to acquire by purchase or otherwise, additional land 
for said hospital, contiguous to or distant from said lands used for 
infirmary purpose~?" 

In reply thereto I beg to say that sections 3130-3147, inclusive of the Gen
eral Code make such tuberculosis hospitals a part of the county infirmary affairs 
of the county. If the land now owned by a county for county infirmary pur
poses is not of sufficient acreage to admit the convenient location thereon of 
the proposed tuberculosis hospital, then, in my opinion, the county commissioners 
may, under authority of section 2433 General Code, (R. S. Sec. 870) acquire 
by purchase or otherwise the necesary land, and it need not necessarily be con
tiguous to the land owned for infirmary purposes. 

Yours very truly, 
u. G. DENMAN, 

Attorney GeneraL 

HEALTH OFFICER-STATE BOARD OF HEALTI:;I-SECRETARY STATE 
BOARD OF HEALTH-GENERAL CODE SECTIONS 4427 AND 4432 
CO~STRUED-OSTEOPATH-POWERS OF. 

April 15th, 1910. 

DR. C. 0. PROBST, Secretary State Board of II ealtlz, ColumbHs, Ohio. 

DEAR SIR:-Your communication is received in which you submit to .this 
department for an opinion thereon the following inquiry: 

''Has an osteopath, licensed under the laws of Ohio, authority 
to care for and treat cases of a contagious disease making the re
port to the local board of health as required by section 4427 of the 
General Code and the certificate provided for in section 4432 of the 
General Code?" 

In reply thereto I beg to say that an osteopath whose preliminary educa
tion is such as is required by law of applicants for examination to practice 
medicine or surgery, and who has successfully taken the course and passed 
the examinations prescribed in sections 1288 to 1292 inclusive of the General 
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Code, is thereby authorized to practice osteopathy- in this state; but such osteo
path is, by section 1288 of the General Code denied the right to prescribe or 
administer drugs or to perform major surgery. As I understand osteopathy it 
depends entirely on the manipulation of the body for the cure of diseases. It 
administers no drugs. While the legislature has, subject to the limitations above 
set forth, recognized the practice of osteopathy in this state, it is evident that 
the question you present was not considered by the general assembly in the 
enactment of these statutes. 

In section 4432 of the General Code is found the word "physician" as being 
required to make the report to the board of health, and the word "osteopath" 
is not found therein. But the absence of this word in the statute is not con
clusive ;{"s to the answer to your inquiry. The statutes contain no prohibition 
against a person afflicted with any of the contagious or infectious diseases 
enumerated in section 4427 or section 4-132 of the General Code from employing 
an osteopathic physician to treat them. X either does the statute expressly deny 
to the osteopath the right to attempt -such treatment, notwithstanding the fact 
that such osteopath is not authorized to prescribe or administer drugs or to per
form major surgery; but the fact remains that if the course of study and exam
inations which qualify an osteopath to practice osteopathy in this state are not suffi
ciently comprehensive as to warrant his treatment of such contagious or in
fectious diseases and to make such report to the board of health as to the time 
when the quarantine may be lifted with safety to the public, as is provided in 
section 4432 of the General Code, the resultant liability rests primarily with 
the osteopathic physician. 

If an osteopathic physician does undertake the treatment of such con
tagious or infectious disease, then it is his duty to make the report to the local 
board of health as required by section 4427 of the General Code and also the 
certificate provided for in section 4432, General Code. 

':{ours very truly, 
U. G. DE"'MAN, 

Attorney Gmeral. 

HEALTH OFFICER-SECRETARY STATE BOARD 
POWERS OF RELATING TO TUBERCULOSIS. 

OF HEALTH
GE.:-JERAL 

CODE, SEC. 4413 CONSTRUED. 

April 14th, 1910. 

DR. C. 0. PROBST, Secretary State Board of Health, Columbus, Ohio. 

that, 
DEAR SIR:- I acknowledge receipt of your inquiry in which you state 

"There is a glove and shirt factory in a village of this state 
that employs some seventy or more girls and women, and six or 
eight men. The man who does the cutting for this factory has con
sumption, having had the disease for a year or more, and every 
piece of goods that is handled by these girls and women first passes 
throt\gh his hands. The man expectorates in various places about the 
factory, and has a se,·ere cough, so that there is undoubtedly oppor
tunity for infection." 

You then inquire if the !neal hoard of l:ealth has authority to make an 
order which wonld prohibit tbe nrn referred to from continuing to work in 
this factory. 
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In reply thl·reto, I beg to say that this question so dtally important, is 
not witlw:It ih pl·rplcxities. The principle im·oh·cd herein is one so far reach
ing in its e~!ect that I ha\·e given it the mu"t careful consideration. The 
health of the community is of paramount importance, and if the law of the 
state will justify the making of such an order as this local board evidently 
desires to make, it is clearly my duty to so advise. The state of Ohio is 
rapidly coming to a full appreciation of the insidious spread of, and casualty 
caused by, consumption. This fact is evidenced by the legislature appropriating 
large sums of money for the establishment ancl maintenance at :\It. Vernon, 
Ohio, of a tu1aTculosis sanatorium for the treatment of tl:ose in the incipient 
stages of the disea!'e. 

It is admitted by our best medical authorities that in the association with 
a person in an advancecl stage of tukn:uloois the di~ea'e is infectious to a 
marked degree. It is the duty of local boards of health to guard the public 
at the source of the trouble. 

In my opinion the legislature has so conferred this power on boards of 
health in the enactment of section 4413 of the General Code, as follows: 

"The board of health of a municipality may make such orders 
and regulations as it deems necessary for its own government, for 
the public health, the prevention or restriction of disease, and the 
pre,·ention, abatement or suppression of nuisances, etc." 

Every girl and man referred to in your inquiry is in the greatest danger 
of being infected with tuberculosis from this consumptive cutter, and through 
them the families from which they come, and the public. Therefore, an order 
of the local board of health prohibiting a person having consumption· in the 
advanced stage from working under such circumstances as are described in 
your inquiry comes within the law as effecting the "prevention or restriction 
-of disease." 

''The care of the public health, it h;~~ been held, is an impor
tant object, ancl laws conferring powers upon the agencies for its 
pre<en·ation should receive a liberal construction in order to effect 
an :uh·ancement of the ends and an accomplishment of the pur
poses for which they are established." 

.\bhott on Municipal Corporations, Sec. 120. 
Hlne \'. Beach 115 Ind. 121. 

I reach the conclusion that the board of health of a municipality within 
this state has ample authority to make an order that will prohibit the man com
plained of in your inquiry from working under the circumstances therein de
scribed, and which will apply with equal force to all similar circumstances within 
the jt•ri,dictirm of the hoard making such order. I am impressccl with the fact 
that the enforcement of an order of this character may, in Cl'rtain instances, 
work a -<t~eming h:.rd<hip as ag-ainst the person amenable thereto, and therefore 
the order shot•l<l he inn·kcd and applied with the greatest judgment anrl dis
cretion; het the t.rotecti<•n of tl:e ''public l~ealth" is the tirst consideration, and 
the kgislatT•re !·as eX!Jfl•ssly proyir\ed agenC'ies for such protl'ction, en·n though 
it mi~ht mean tl:e transposing of a person from a po~ition of self support to 
that of a pnhlic charge. 

Yours very truly, 
l:. G. DE:O!.\X, 

A ttorne:y Gmeral. 
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BOARD OF HEALTH MAY NOT CHARGE PUBLIC WITH EXPENSE 
OF MORE THAN ONE DELEGATE TO NATIONAL CONFERE~CE. 

January 14th, 1910. 

·DR. C. 0. PROBST, Secretary State Board of Health, Columbus, Ohio. 

DEAR SIR:- Your communication is received in which you inquire as to 
the authority of local boards of health to pay the expenses of more than one· 
delegate to annual conferences as provided for in an Act "To revise and con
solidate the laws relating to the appointment powers and duties of the state 
board of health, etc.," 99 0. L., 495. 

In reply thereto I beg to say that section 16 of said act provides that, 

"The said board of health may provide for one annual con
ference of representatives of city boards of health, another for rep
resentatives of village boards of health, and one or more for repre
sentatives of township boards of health, or make such other division 
of conferences as it deems best * * *." 

Section 15 of the act provides that, 

"Each board of health or other body or person appointed or 
acting in the place of a board of health shall appoint a delegate to· 
such annual conference. The city, village or township shall pay the 
necessary expenses of such delegate upon the presentation of a 
certificate from the secretary of the state board that the delegate 
attended the session of such conference." 

It is the plain provision of this section 15 that the local health authority 
"shall appoint a delegate to such annual conference." Three times in this 
section has the legislature used the word "delegate" and each time in the 
singular number. It seems from this section that the necessary expenses may not 
be allowed to more than one delegate, and such is my opinion. Futhermore, 
as to the expenditure of public funds for this purpose this section is conclusive. 

Very truly yours, 
u. G. DENMAN, 

Attorney General. 

STATE BOARD OF HEALTH- POWER OF. 

Officer may make and enforce local regulations subject to approval of State 
Board of Health. 

September 23rd, 1910. 

DR. C. 0. PROBST, Secretary State Board of Health, Columbus, Ohio. 

DEAR SIR:- Your communication is received in which you inquire if under 
authority of section 4404 of the General Code the following order may be 
adopted by a health officer of a municipality and if the same is enforcible. 

"1. It shall be the duty of each householder, or, whene there 
is no one living on the premises, then of the property owner, within 
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the \ illa1-e "f I:ridgeport, hetwet·n the tirst and twentieth days of 
] l'' ll' ;!!Hi i.ttwe,·n the ti r-t and t\vcntieth days of August and be
t\\ten tr.e Iir~t and twentieth days of September of each year, to 
cut or destroy, <,r cause to he cut or destroyed, all brush, briars, 
burrs, vines, Russian, Canadian or other common thistle, or other 
noxiou' weeds, growing on the premises occupied or owned by such 
hou~eholder or property owner." 

''2. On failure of any householder or property owner to cut 
an<! remo\·e the weeds from his premises, or destroy the same, as 
aforesaid, or cause the same to be cut and removed, or destroyed, 
the health officer will cause the same to be cut and removed or de
stroyed, and the cost. of having the same so cut and removed or de
stroyed shall be recoverable in a civil action, together with the costs 
of such suit, from such householder or freeholder; and any one 
violating any of the provisions of this order shall in addition be 
fined on conviction, not more than S·"iO.OO, nor less than ~::i.OO." 

Said section 4404 provides that, 

'·But in villages the council, if it deems advisable, may appoint 
a health officer, to be approved by the state board of health, and fix 
his salary and term of office. Such appointee shall have the powers 
and perform the duties granted to or imposed upon boards of health, 
except that rules, regulations or orders of a general character and 
required to be puhlished, made by such health officer, shall be ap
proved by the state board of health." 
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Subject to the aforesaid limitations on the powers of the health officer 
appointed under this section, he shall have all the power that a board of health 
would have if established in such village. 

Section 4416, General C:ode, provides that, 

"The board of health of a municipality may make such orders 
and regulations as it deems necessary for its own government, for 
the public health, the prevention or restriction of disease, and the 
prevention, abatement or suppression of nuisances. Orders and reg
ulations nut for the government of the board, but intended for 
the general public, shall be adopted, advertised, recorded and certified 
as are ordinances of municipalities, and the record thereof shall 
be given, in all courts of the state, the same force and effect as is 
given such ordinances." 

In my opmwn this section confers upon such health officer the power to 
make and enforce the requirements contained in section 1 of said order. Sec
tion 2 of the penal provision of the order is questionable for the reason that 
section 4414 of the General Code provides that, 

"Whoever violates any provision of this chapter, or any order 
or regulation of the board of health made in pursuance thereof, or 
obstructs or interferes with the execution of such order, or wilfully 
or illegally omits to obey such order, shall be fined not to exceed 
one hundred dollars or imprisoned for not to exceed ninety days, 
or both, but no person shall be imprisoned under this section for 
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the first offense, and the prosecution shall always be as and for a 
first offense, unless the affidavit upon which the prosecution is insti
tuted, contains the allegation that the offense is a second or re
peated offense." 

It will be seen from this that the legislature has fixed the penalty for vio
lations of such orders and regulations as are made by a board of health or health 
<Jfficer. The legislature has the full power to do this. The penalty provided 
by the legislature and that proposed in the aforesaid order are dissimlar. For 
instance, the fine in the statute is not to exceed S100 with no minimum fine 
provided, but the order under consideration has a minimum fine of 85.00. In 
my opinion section 2 of the order. cannot prevail against the different provision 
of the statute treating with the same subject matter. In fixing the penalty in the 
statute the legislature evidently intended that municipalities should be guided 
thereby and, hence, the result would be uniformity. 

I, therefore, suggest that the provisions contained in section 2. of the order 
be either eliminated entirely therefrom or that said section 4414 be substituted 
for said section 2, changing the language in the first two sentences thereof to 

· read as follows: ''vVhoever violates any provision of this order, or obstructs 
or interferes with the execution thereof or wilfully or illegally omits, etc." 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

BOARD OF HEALTH- POWER THEREOF. 

J.funicipality may compel sewer connection under certain circumstances. 

October 6th, 1910. 

DR. C. 0. PROBST, Secretary State Board of Health, Columbus, Ohio. 

DE.\R SIR:- Your communication is received, in which you submit for my 
approval thereon, the following inquiry: 

"Has the council of a city or village where a system of sewers 
has been provided, the authority to adopt an ordinance or a resolu
tion requiring that all properties accessible to the sewerage system be 
connected whether or not said properties are already provided with 
private sewers sufficient for drainage purposes?" 

Under the provisions contained in our statutes relating to assessment, a 
definite answer cannot be given to your inquiry for the reason that in each par
ticular instance the obligation of an abutting property owner to make connection 
with the municipal sewer system will depend upon the inefficiency of the pri

"Vate system. 

Section ::]g):1, General Code, provirles that: 

"Each municipal corpor<!ticn shall ha,·e special power to le,·y 
ancl collect special assessments. to be exerci~ecl in the manner pro
vided by law. The council of a municipal crrporation may assess 
upon the abutting, adjacent and contiguous or othrr specially henc-
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fited lots or lands in the corporation, any part of the entire co,t 
of and expense connected with the improvement of any street * * * 
sewers, drains, water courses * '~ '~ by one of the following 
methods, etc., :z: * *" 

Section :Jill!! of the General Code provides that: 

"The council shall limit all assessments to the special benefits. 
conferred upon the property as>essed '~ ':' "· Assessments levied 
fur the construction of main sewers shall not exceed the sum that 
in the opinion of council would be required to construct an ordinary 
street sewer or drain of sufficient capacity to drain or sewer the lots 
or lands to be assessed for such improYcment, nor shall any lots or 
lands be assessed that do not need local drainage or which are pro
vided therewith." 

58& 

Our courts have had occasion many times to construe these sections and 
in each instance seem to have reached the conclusion that in order to justify 
special assessment or cost to the property owner, some special benefit must be 
given in return by the city. 

City of Cincinnati v. Hess et al, 9 0. C. C. 252. 

But in order to exempt the lot owner from the duty of connecting with 
the city sewer system, and incur the expense incident thereto, the lot must, either 
as a result of natural drainage or by privately constructed artificial drainage, 
be kept and maintained so far as its drainage is concerned in a manner sub
stantially equal in comparison to that afforded by the city, and the municipal 
authorities are to be the judge of the efficiency of the provate sewer. Courts 
will not interfere with the discretion given municipalities in this connection 
unless the same is flagrantly misused. The controlling object of a sewer system 
with a municipality is to promote the health and comfort of its citizens. It is 
a public question, and the manner of drainage in each instance is to be passed 
upon by public officials, subject, of course, to judicial restraint. These conclu
sions arc supported by many authorities, part of which are as follows: 

Johnson et al v. Avondale, etc., 1 0. C. C. 22fl. 
Toledo v. Railroad Co., 4 0. C. C. 11:3. ~ 
Stanley v. Cincinnati, 1 0. N. P. (Xew Series) 23:.i.' 

The "local drainage" contemplated by section :381!), General Code, is: 

"That which provides the lot or land with adequate drainage 
for the necessary and usual purposes of sewerage; and it is not 
enough to entitle the lot or land to exemption from assessment, that 
it is provided with sufficient surface drainage, or docs not need drain
age of that kind." 

Ford et al v. City of Toledo et al, 6! 0. S. 92. 

From these decisions it will be seen that lot or land owners within a muni
cipality must not only have "private sewers sufficient for drainage purposes," 
but that such sewers must be equal to serving the usual purposes of sewerage; 
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otherwise the council of a city or village may compel the sewer connections 
from such lot to be made to the sewer system of the municipality, and become 
a part thereof. 

Yours very truly, 
U. G. DEX~fAN, 

Attomey General. 

OHIO SANATORIUM COMMISSION -MANNER OF LETTING 
CONTRACTS. 

July 25th, 1910. 

DR. C. 0. PROBST, Secretary Ohio State Sanatorium Commission, Columbus, Ohio. 

DEAR SIR:- Your communication of the 19th in st., is received as follows: 

"At a meeting of the Ohio Sanatorium Commission held today, 
at which you were unable to be present, the following action was 
taken: 

"The architect was authorized to ask for bids from not less 
than ten bidders to install gas line, water line, heaters, and equip
ment and to complete eight cottages at the Sanatorium, in accord
ance with specifications submitted by the architect, provided that the 
Attorney General advises the Commission in a written opinion that 
contracts cannot be let without advertising for bids, and that if he 
so advises, advertisement for bids shall· be made at once. 

"\'Vill you please give me your opinion, in accordance with this 
motion?" 

I assume that the money sought to be expended by the Commission in the 
manner indicated in your inquiry, is the appropriation made by the general as
sembly in House Bill No. 536, under elate of April 30, 1910, and which reads as 
follows: 

"Gas line, water line, heaters and equipment. ....... $10,000 00" 
"Completing eight shacks at $500.00 each............ 4,000 00" 

Section 2314 of the General Code of Ohio provides that, 

"Before entering into contract for the erection, alteration or 
impronment of a state institution or building, * * * the aggre
gate cost of which exceeds $3,000 each * * * board * * * 
charged with the supervision thereof shall make or cause to be made 
the following: full and accurate plans, showing all necessary details 
of the work, with working plans suitable for the use of mechanics 
and other builders in such construction, so drawn and represented 
as to be plain and easily understood, etc." 

Section 2315 of the General Code provides for the submission of these plans 
to the governor, auditor and secretary of state for approval. 

Section 2316, General Code, provides for the giving of public notice of the 
time and place said bids will be received. 

Section 2317 of the General Code provides that, 
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''The notice shall be published weekly for four consecutive 
"·eeks next prc·ccding the day named for awarding the contract, in 
the paper ha\·ing the largest circulation in the county where the work 
is to he let, and in one or more daily papers having the largest cir
culation and published in the cities of Cincinnati, Cleveland, Colum
bus and Toledo. Such notice shall state when and where the plans, 
description,, bills and specifications can be seen, and they shall be open 
to public inspection at all business hours between the date of the 
notice and the making of the contract." 
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It will be seen from these sections that the Commission is authorized by Jaw 
to make contracts amounting to less than 83,000 without advertising, but are 
bound to ad\·ertise for bids for all contracts amounting to a larger sum than 
$3,000. .\pplying this rule to the aforesaid items to be expended by this Com
mission, the result plainly appears that in order to obviate the stautory require
ment for advertising, these items must be separated,- for instance, there must 
be a separate contract for "gas line" amounting to $3,000 or Jess; a separate 
contract for '·water line" amounting to $3,000 or less; a separate contract for 
''heaters and equipment" amounting to $3,000 or less, and the second or $4,000 
item for the "completion of eight shacks" must be separated into separate con
tracts and applying to separate shacks so that no contract relating to the com
pletion of one or more shacks shall exceed $3,000. 

\Vithout a further written analysis of this statutory rule to the appropria
tions under consideration, I reach the conclusion that such a sub-division and 
separation of these items of appropriation as would take the contracts outside 
of the requirement for advertising, would be a violation of the spirit and letter 
of said section 782, Revised Statutes, now section 2314, General Code. 

It, therefore, follows that the Sanatorium Commission should advertise 
for bids as provided in the aforesaid sections. A consideration of the opposite 
view that may be taken of this question immediately suggests the possibility of 
injunction by disgruntled contractors and the delay of the work. 

I believe the conclusion above expressed is supported by the authorities. 
\\'ing v. Cleveland, 15 Bulletin, 50; Lancaster v. Miller, 58 0. S. 558. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

HEALTH OFFICER EKTITLED TO S.\LARY FIXED BY BOARD OF 
HEALTH. 

Board of II calth fixes salary of health officer. 
January 31st, 1910. 

DR. C. 0. PRon!'T, Secretary State Board of Health, Columbus, Ohio. 

DEAR SIR: -Your communication is received in which you inquire of this 
department if the salary of health officer of a municipality of this state as fixed 
hy the board of health of the municipality, is subject to the approval of the 
municipal council; and, if not, if it is the duty of council to appropriate a suffi
<";l'nt st11n to pay the salaries of the health officer and his subordinates as fixed 
hy the board of health. 

In reply thereto I beg leave to say that, by the provisions of section 1536-
<:!7. Hl·\·iserl Statutes, a board of ·health of a municipality, 



692 ANNUAL REPORT 

"may appoint, with the consent of council, as many ward or district 
physicians, or one ward physician for each ward in their city, as they 
may deem necessary * * *" 

The statute also provides that, 

"the board of health shall have power to appoint, with the consent 
of council, as many persons, for sanitary duty, as in its opinion the 
public health and sanitary condition of the incorporation may re
quire * * *" 

By this further pro1·ision of the statute, 

"the board shall have exclusive control of their appointees, and de
fine their duties, and fix their salaries, and no member of the board 
of health shall' be appointed as health officer." 

From these provisions I conclude that, while council may exercise its dis
cretion as to the number of subordinates which the board of health may appoint 
to the health officer, as district or ward physicians, or for sanitary duty, the· 
exclusive power to "fix their salaries" when appointed, is vested in the board. 
of health. And it, therefore, follows that it is the duty of council to appro
priate a sufficient sum of money to pay the salary of the health officer, and• 
the salaries of the employes of the board of health as fixed by said board. · 

Yours very truly, 
U. G. DE:-nrAN, 

Attorney General. 

STATE ~OARD OF HEALTH-AUTHORITY OF BOARD TO ISSUE 
CERTAIN ORDER TO CITY OF TROY. 

December 2d, 1910. 

DR. C. 0. PROBST, Secretary State Board of Health, Columbus, Ohio. 

DEAR SIR:- I have your letter of November 27th, in which you submit 
to me the following statement of facts and inquiry: 

"At the request of the board of health of the city of Troy, the 
State Board of Health made an investigation of the public water 
supply of that city, said supply being deri:ved from a series of wells 
The examination gave some evidence of a slight pollution of the 
water supply, colon bacilli having been found present. 

"In reporting to the local authorities the result of this exam
ination the Board suggested that in order to protect the supply wells 
from danger of contamination that privies and other sources of pol
lution in the vicinity of the wells should be removed or recon
structed in such manner as to prevent chance of pollution and that 
the board of health establish a district having a radius of 1,000 feet 
from the wells in which no vault, unless constructed in accordance 
with the regulations of the board of health, shall be permitted. 

"The authority to enforce such an order has been questioned 
by the board of health of Troy. 
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"\\"ill you please give me your opm10n as to the authority of 
the State or local board of health to enforce such an order as 
contemplated a bon~?" 
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ln reply thereto I beg to say that the power of the board of health to 
enforce an order such as may be based upon the facts submitted in your letter 
will depend upon whether or not the pollution of the water supply exists in 
such marked rkgrce as to make dangerous to health the use thereof. \Vhen 
this danger actually exists the power of the board is plenary, section 4427, 
General Code, prilviding that, 

"The board of health may * '; ~' regulate the location 
~' ':' '~ oi water-closets, privies, cesspools, sinks, plumbing, drains, 
or other places where offensive or dangerous substances or liquids 
are or may accumulate. '' * * 

The statute further provides that, 

"When a * * * excavation, premises * * * or the sew
erage, drainage, plumbing * * * is in the opinion of the board 
of health, in a condition dangerous to life or health * * * the 
board of health may declare it a· public nuisance and order it to be 
removed, abated, suspended, altered, or otherwise improved or pur
ified by the owner * * * and may prosecute them for the re
fusal or neglect to obey such order. The board may also by its 
officers and employes, remove, abate, suspend, alter, or otherwise 
to the county auditor, to be assessed against the property, and thereby 
improve or purify them and certify the costs and expense thereof 
made a lien upon it and collected as other taxes." 

This power may be invoked in the correction of conditions dangerous to 
health or which are prospective to an alarming extent. A board of health will 
not be legally justified in seeking to enforce an order made pursuant to this 
section on mere conjecture or assumption. The dangerous substance or liquids 
must be a present reality or may be expected to accumulate to a dangerous 
degree, to be within the meaning of this section. 

Your inquiry does not state that the water supply of Troy has caused to· 
the citizens inconvenience, as result of pollution, sickness or death; so that the 
case resolves itself into one question, docs the evidence of slight pollution occa
sioned by the existence of colon bacilli in the water supply emanate from 
privies within a radius of one thousand feet from the municipal wells, and if so, 
does it exist to such a degree as would justify a demand in the interest of the 
public, of the making and enforcement of an order that would require their 
abatemmt within the distance designated? 

While it is unquestionably true that the protection of the public health is 
the primary duty imposed upon the boards of health, and is properly so, I am 
unable to reach the conclusion that the conditions sur;rounding the supply wells 
referred to in your inquiry, and the information which I have gathered outside 
of your inquiry, will justify at the presl'nt time the making or enforcement of 
an abatement order by the board of health of Troy. Xo contagious or infectious 
disea~c exists in the municipality of Troy or is threatening to become epidemic 
therein; and even if such disease should exist, not until the local authorities 
would neglect or refuse to enforce efficient measures for its prevention would 
the State Board of Health be authorized to take charge of the situation and. 

38 A. G. 
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enforce its orders pursuant to sections 1237 and 1244 of the General Code of 
Ohio. Conditions may arise at any future day that would make such an order 
highly essential, but under the facts submitted to me, I refer the matter back 
to the board of health of Troy to rest in the sound discretion of that board 
for its application. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

STATE BOARD OF HEALTH-COMPENSATIO:\r OF ENGINEERS. 

December 2d, 1910. 

DR. C. 0. PROBST, Secretary State Board of Health, Columbus, Ohio. 

DEAR SlR:- Your communication is received in which you submit to me 
for my opinion thereon, the following statement of facts: 

"This board granted a leave of absence of one year without 
pay to Mr. Pratt, its chief engineer. Mr. Paul Hansen, first assist
ant engineer, was made acting chief engineer during that time. On 
Mr. Pratt's return, July 1, 1910, the engineering work was in such 
condition that the services of Mr. Hansen were needed for one 
month to straighten up matters that could only be looked after by 
him. 

"The question arose with the board as to the legality of pay
ing Mr. Hansen for an extra month's service. Our appropriation 
for the engineering department reads: 

Chief Engineer ........................................ $3,000 
Six assistant engineers. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6,340 

"At no time, even including this month's service of Mr. Hansen, 
have we had more than six assistant engineers." 

"Please advise me whether the board may properly pay Mr. 
Hansen for his month's service." 

In reply thereto I beg to say that there is no legislative instruction as to 
the salary that an engineer in the employment of the State Board of Health shall 
receive except that of Chief Engineer. Upon Mr. Pratt's resuming the office of 
chief engineer and drawing the specific salary provided for that service, Mr. 
Hansen would be precluded from a continuation of service in the capacity of 
chief engineer, but in view of the wording of the appropriation for the assist
ant engineers as found on page 21 of the 101 Ohio Laws, I see no objection to 
the Board making Mr. Hansen one of the assistant engineers, not exceeding six, 
in which capacity he might complete the work in his personal charge, and which 
he had begun while acting as chief engineer. 

I, therefore, conclude that the board may legally allow Mr. Hansen for 
his month's service as above indicated. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 
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~IE~IBER OF BOARD OF HEALTH, AFTER RESIGX.\TIOX, :\lAY BE 
APPOIXTED HE.\LTH OFFICER. 

December 5th, 1910. 

DR. C. 0. PROBST, Secretary State Board of Health, Columbus, Ohio. 

DEAR SIR:- Your communication is received in which you request my 
opinion on the following inquiry: 

"\Vhere a health officer of a city proposes to resign his office, 
and the board of health wishes to appoint as his successor a person 
who is a member of the board, can this be legally done, provided the 
said member first resigns his position as a member of the board, and 
his successor is appointed before the present health officer resigns?" 

Section 4412, General Code, contains the provision that, 

"No member of the board of health shall be appointed a health 
officer." 

It is apparent, therefore, that for a member of the board of health to become 
eligible to the position of health officer there must first be a complete severance 
of his relationship to the board of health. This being done, it is my opinion 
that he would be eligible to appointment as health officer, even though his suc
cessor on the board of health might not as yet be appointed. 

Yours very truly, 

u. G. DENMAN, 
Attorney General. 
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(To the Board of Agriculture.) 

AUTHORITY OF STATE BOARD OF AGRICULTURE TO LEASE STATE 
FAIR GROUNDS TO COLUMBUS CHAMBER OF COMMERCE. 

January 11th, 1910. 

The Ohio State Board of Agriwlture, Columbus, Ohio. 

GENTLEMEN:- I am in receipt of your Jetter presenting the following ques
tion: 

"Ohio State Board of Agriculture wishes you to advise whether 
or not it has authority to permit use of Ohio State Fair Grounds 
and buildings thereon to any firm, organization or association not 
strictly agricultural, for exhibition purposes." 

On examination of all the Jaws relating to the powers and duties of the 
Ohio state board of. agriculture, I find no authority expressed or implied author
izing any such use of the Ohio state fair grounds and buildings. Since our 
supreme court holds that state officers have only those powers and duties which 
are specifically granted or necessarily implied, and since the use mentioned in 
your letter does not have to do with the encouragement or promotion of agri
culture in the state of Ohio, I must advise you that you are without authority 
to permit such use of the Ohio state fair grounds and buildings. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

AUTHORITY OF STATE BOARD OF AGRICULTURE TO LEASE OHIO 
STATE FAIR GROUNDS TO COLUMBUS CHAMBER OF 

COMMERCE. 
January 31st, 1910. 

The Ohio State Board of Agriculture, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of the following inquiry from you: 

"At a meeting of the Ohio State Board of Agriculture Jawuary 
13th, attached communication was received from the Columbus 
Chamber of Commerce. In response to this communication the 
Board adopted the following resolution : 

'Resolved, That permission be granted to the Columbus 
Chamber of Commerce for the use of the State Fair Grounds in 
holding thereon an Industrial Exposition of the nature and scope ex
pressed in its written request dated January 12, upon its compliance 
with all conditions which it has included in said request, and any 
other reasonable request the Board may incorporate; and that fur
ther, the Secretary be instructed to submit a copy of said written 
request and a copy of this resolution to the Attorney General to 
ascertain whether or not the granting of said request is in violation 
of law.'" 

The communication from the Columbus Chamber of Commerce sets out 
that such Chamber of Commerce desires "the use of the State Fair grounds. 
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and such of the buildings thereon as may be needed, for a period of two weeks 
from and after June 21st, 1!110, for the purpose of exhibiting the manufactured 
products of this city," sets out the advantages uf such exhibition, offers to fur
nish a bond and indemnify the State board of agriculture against loss or dam
age from the holding of such exhibition, agrees to put the grounds and build
ings of the state in as good condition at the end of the exhibition as before, 
and offer~ "to ha,·e a committee appointed hy your board to act with us in an 
advisory capacity," or "to appoint some members of your board on some of 
the committees in charge of the exposition." 

l n a recent communication you asked this department "whether or not it 
has authority to permit use of Ohio State fair grounds and buildings thereon 
to any tirm, organization, or association not strictly agricultural, for exhibi
tion purposes." ln an opinion rendered to your department January 11th, 1910, 
I state that ''on examination of all the laws relating to the powers and duties 
of the Ohio State Board of .\griculture, I find no authority express or implied 
authorizing any such use of the Ohio State fair grounds and buildings." I be
lieve that the opinion then gh en fully answers your inquiry uf January 14th. 

I will state further, however, that the Ohio State fair grounds arc the 
property of the State of Ohio, held in trust for the state by the Ohio State 
board of agriculture. It is fundamental that state property, as well as other 
public property, cannot be turned over to private individuals for any purpose 
except n pursuance of specfic laws provding for the use, lease, or sale of such 
public property. Our general assembly has passed no such laws relating to the Ohio 
State fair grounds and your board have no power, express or implied, to enter 
into any agreement for turning over such grounds and buildings to the use of 
any private individuals or organizations, or in any other way to give up your direct 
control as trustees in charge of such property. 

The objects desired by your board and by the SColumbus Chamber of Com
merce can be legally obtained only upon the enactment of a law by the general 
assembfy authorizing the board of agriculture to permit such use of such ground& 
and buildings. Aside from the lack of legal authority to make the arrangement 
propo,ed between your board and the Chamber of Commerce, I see no objection 
but, on the contrary, feel that if the board were given authority under the law 
to permit such use of the grounds and buildings, much advantage might be 
gained by both the state and the various organizations which might desire. 
from time to time, to use them. On request for my opinion, however, as to 
the present state of the law on the matter, I can only give the law as it now 
exists. If the board so request, I shall be pleased to assist in the preparation 
of a bill for such purpose. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

BOARD OF AGRICULTURE-CEXSUS OF 1910 TO BE USED IN COM
PUTIXG COMPEXSATIOX OF COU~TY AGRICULTURAL SOCIETY. 

December ~1st, 1910. 

Ho:-; .. \. I'. S.\XIIU:i, Secretary, JJcpartmc11t of Agriculture, Columbus, Ohio. 

Ih:.\R Sm:- In your letter of December 2~d. you call attention to sections 
:lti!Ji to :lfi!lfl, Hevised Statutes, now sections !)~80 to 9~84, General Code, and 
ask whether agricultural societies, during the year 1911, shall receive, under 
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such sections, a sum of money on the basis of the 1900 census or on the basis 
of the 1910 census. 

Section 9880 of the General Code provides that: 

"Upon presentation to the county auditor, of a certificate from 
the president of the state board attested by the secretary thereof, 
* * * the county auditor of each county wherein such agricultural 
societies are organized, annually shall draw an order on the treas
urer of the county in favor of the president of the county or dis
trict agricultural society for a sum equal to two cents to each in
habitant thereof, on the basis of the last previous national census." 

The act of Congress providing for the 1910 census provides that: 

"The period of three years, beginning the first day of July next 
preceding the census provided for in section 1 of this act, shall be 
known as the decennial census period and the reports upon the in
quiries provided for in said section shall be completed and pub
lished within such period." 

Such three year period ends June 30th, 1912, but in the absence of any law 
to the contrary, an official report upon any "inquiry" provided for in the law 
when once completed and published, becomes the final act of the Government 
under the act providing for the 1910 census as to such "inquiry." 

I am informed that the 1910 census has been completed and published in
sofar as the census relates to the population of the various counties of this 
state and that you have obtained from the United States Government a state
ment of the population of the various counties of this state under the new 
census. 

I am, therefore, of the opm10n that, in fixing the amount due to the agri
cultural societies of the various counties during the coming year, you should 
be governed by the population returned by the census of 1910. 

Yours very truly, 

U. G. DENMAN, 

A !forney General. 



ATTORXEY GEXERAL. 599 

(To the Tax Commission.) 

TAXATIOX -LAXGDOX TAX ACT-REPORTS OF CORPORATIOXS 
TO TAX CQ:IDIISSIOX XOT :..tATTERS OF PUBLIC RECORD. 

October 1st, 1910. 

The Tax Commission of 0/zio, Columbus, 0/zio. 

GENTLEMEN:- Your letter of September 27th is received in which you 
ask my opinion upon the following statement of facts and questions: 

"The Tax Commission is in receipt of letters,- copies of which 
are attached- one asking for a copy of the report of a foreign cor
porations and the other asking for in formation contained in the 
reports of certain named telephone companies- filed with the Com
mission in compliance with the provisions of the Act of May 10, 1910. 
(101 0. L. 33!.l.) As many similar requests are being received the 
Commission desires your opinion upon the following questions: 

''1. Are the reports and statements required to be filed with 
the commission under the provisions of the Act of May 10, 1910, 
(101 0. L. 3!19) by public utilities and corporations, public records 
and as such open to public inspection? 

•·2. If such reports and statements are public records, is the 
Commission upon demand and tender of proper fee, required to 
furnish copies of the same to any and all persons applying therefor?" 

In reply thereto 1 beg leave to submit the following opinion : 
Section 4 of the Act of May 10, 1910, reads in part as follows: 

"* * * All of the proceedings of the commission shall be 
shown on its record of proceedings, which shall be a public record, 
and all voting shall be by calling each member's name by the secre
tary, and each member's vote shall be recorded on the record of 
proceedings as cast." 

Section 17 of the Act reads in part as follows: 

"* * * Except in his report to the commission, or when 
called on to testify in any court or proceeding, any such agent who 
shall divulge any information acquired by him with respect to the 
transactions, property or business of any public utility, while acting 
or claiming to act under such order shall be filed not less than 
fifty dollars nor more than one hundred dollars, and shall there
after be disqualified from acting as agent or in any other capacity 
under the appointment or employment of said commission." 

Section 25 of the Act of :May lOth, 1910, reads as follows: 

"A transcribed copy of the evidence and proceedings, or any 
specific part thereof, on any investigation, taken by the stenographer 
appointed by the commission, being certified by such stenographer 
to be a true and correct transcript of all the testimony on the in
vestigation, or of a particular witness, or of a specific part thereof, 
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carefully compared by him with his original notes, and to be a cor
rect statement of the evidence and ·proceedings had on such investi
gation so purporting to be taken and transcribed, shall be received 
in evidence with the same effect as if such reporter were present 
and testified to the facts so certified. A copy of such transcript 
shall be furnished on demand, to any party on payment of the fee 
therefor, as provided for transcripts in courts of common pleas." 

The above quoted sections are the only provisions of the Act of May 10, 1910, 
dealing with the question of the publicity of the records of your commission: 
Sections 4 and 25 are the only provisions making any part of your records mat
ters of public record, and these two sections, in my opinion, apply only to 
hearings held by the commission and to findings formally made by the commis
sion. At no place in this act is there any pro\·ision that reports required by 
the act to be made by corporations or public utilities shall be matters of public 
record and as such open to the inspection of the public at large. Indeed, pro
visions to that effect would seem to have been expressly limited by the legislature 
as I have above stated. The well known rule of statutory construction, known 
as the rule of enumeration and exclusion, therefore, leads me to the opinion 
that only such records of your commission as are expressly specified to be such 
by the act, are matters of public record, to-wit: hearings held by your com
mission and formal determinations made by it. 

Section 17 of the act above quoted further strengthens me in this con
clusion for in it the legislature has proYided for the penalization of any of your 
agents who may disclose any information acquired by him in respect to the 
transactions, property or business of any public utility. 

I am, therefore, of the opinion that your first question should be answered 
in the negative, and the answer to your first question disposes of your second 
one also. 

Yours very truly, 

u. G. DENMAN, 
Attoruey General. 

TAXES AND TAXATION -FOREIGN CORPORATIONS-MANNER Of 
COMPUTTKG-FULLY DISCUSSED. 

July 22d, 1910. 
The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:- Your letter of July 19th is received in which you ask for a 
construction of section 87 of the Langdon Tax Commission bill, act of May 10, 
1!>10. 

In this connection I beg leave to inform you that the language of this sec
tion has heretofore been construed by this department in an opinion rendered 
by Ron. Wade H. Ellis, Attorney General to Ron. Carmi A. Thompson, Secre
tary of State, under date of June 1-~. 1!'07, frcm which opinion I quote as 
follows: 

''The language of the statute to be construed in this connection 
IS 2s follows: 

'Every foreign corporation, incorporated for the purposes of 
profit, now or hereafter cluing business in this state, and owning or 
using a part or all of its capital or plant in this state, shall, within 
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thirty clays after the passage of this act, or, m case of a company 
here a iter coming- into this >tate, then before it proceeds to do any 
business in this 'tate, under the oath of the president, secretary, 
treasurer, superintendent or managing agent in this state of such 
corporation make and file with the secretary of state, a statement, in 
such form as the secretary of state may prescribe, containing the 
following facts: 

1. The numher of shares of authorized capital stock of the 
company, and the par value of each share. 

~- Thl' name and location of the oftict: or offict:rs of the com
pany in Ohio, and the name and address of the officers or agents of 
the company in charge of its business in Ohio. 

:J. The valt'e of the property owned and us~:d. by the company 
in Ohio, where situate, and the value of the property of the company 
owned and u>ed outside of Ohio. 

4. The proportion of the capital stock of the company which 
is reprcs~:ntcd by property owned and used (and) by business trans
acted in Ohio. 

From the facts thus reported, and any other facts coming to his 
knowledge hearing upon the question, the secretary of state shall 
determine the proportion of the capital stock of the company repre
SCilted by its property and business in Ohio, and shall charge and 
collect from the company, for the privilege of exercising its fran
chises in Ohio, one-tenth of one per cent. upon the proportion of the 
authorized capital stock of the corporation, represented by property 
owned and business transacted in Ohio." 

"'Foreign corporations have no inherent right to exercise cor
porate powers within this state, and may only be admitted to trans
act their business here under the conditions imposed by the statute. 
This doctrine is established in this state by the supreme court in the 
following language: 

'Foreign corporations can exercise none of their franchises or 
powers within this state except by comity or legislative consent. 
That c•msent may he upon such terms and conditions as the general 
assembly, umJ...r its legislative power, may impose.' 

\\'estern Union Telegraph Co. v. Mayer, 28 0. S. 521. 
"Other jurisdictiOns have upheld a similar doctrine. 
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Delaware R. R. Tax case, 18 \Vall. 206; .\ttorney General v. 
1\ay City Mining Co., 99 Mass. 148; Ducat v. Chicago, 10 
\\"all. 410; Pembina Mining Co. v. Penn. 125 U. S. 191; 
Horn Silver Mining Co. v. ~ew York, 143 U. S. 305. 

It remains then only to determine the meaning and intent of 
the language of the statute, and however arbitrary or capricious it 
may seem or whatewr of hard,;hip in special instances may result 
from the o: cra:ic n d th: hw it wt•st he t•pheld. 

This 'tatute, known as tl-:e '\\"illis Law,' r~:quires that foreign cor
poratic ns fe~r tl e rri,·ilq:f' of exercising their corporate powers in 
Ohio, >hall pay c tH:-tcnth of one per cent. upon the proportion of 
tht•ir al'tl:orized capital "tc:ck \\·hich is repr~:sented by propt:rty owned 
and ust•cl ;·ncl business transacte•l in this state. It will he 'een, first. 
that tl e tax is not one-tenth of one per cent. upon the property 
owm·d in ( lhio; s~:cond, it i' tl'Jt one-tenth of <lilt: per cent. upun the 
property t•sc·d in Ohio; all(! third, it is not one-tenth of one per 
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cent. upon the business transacted in Ohio. It is one-tenth of one 
per cent. of that part of the total authorized capital stock which rep
resents the proportion which the property owned and used and the 
business transacted in Ohio bears to all the property owned and 
used and all the business transacted everywhere. In a literal con
struction of the statute, therefore, we may make use of the follow
ing algebraic proportion : The property and business in Ohio is to 
the total property and business as the capital stock in Ohio is to the 
total capital stock; the unknown quantity to be determined being 
the capital stock in Ohio. Thus if a foreign corporation has prop
erty and business in Ohio of the value of $10,000, a total of prop
erty and business of the value of $100,000, and a total authorized 
capital stock of $200,000, the proportion of such capital stock sub
ject to the Willis tax would be ascertained by the following sum: 

$10,000 : $100,000 ::X : $200,000. 

The unknown quantity x is thus $20,000, and such corporation 
would pay one-tenth of one per cent. upon $20,000 for the privilege 
of doing business in this state." 

It will be noted that the language of the statute construed by former Attorney Gen
eral Ellis in the above quoted opinion is in its essentials the same as that of sec
tion 87 of the act of May 10, 1910, and the reasoning contained in that opinion~ 
therefore, is in every way applicable to said section 87. It should be borne in 
mind, however, in this connection, that said section 87 authorizes your com
mission to "determine the proportion of the authorized capital stock of the com
pany represented by its property and business in this state," and your com
mission is, by the terms of said section, invested with a reasonable discretion 
in such determination. It will be necessary, therefore, for you, in making such 
determination, to decide whether this method of figuring the proportion of au
thorized capital stock of a company represented by its property and business. 
in this state will result in an amount which fairly represents the amou~t of 
capital stock of such company used by it within this state within the purview 
of said section 87. In other words, I am of the opinion that your commission 
may lawfully, in making such determination, give more weight to either of the 
factors of the above ratio than to the other if by doing so you will in your 
opimon be able more accurately to determine the proportion of authorized 
capital stock of the company under consideration which is represented by prop
erty and business in this state. 

With the above additions and qualifications, I am of the opinion that the 
method laid down by Attorney General Ellis in his opinion of June 14, 1907, 
is the proper one to be used in making the determinations provided in section 
87 of the Act of May 10, 1910. 

Yours very truly, 

u. G. DENMAN, 

Attorney General. 
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TAX.\TIO:\" -- L\:\"GDO:\" TAX ;\CT- GROSS RECEIPTS OF PUBLIC 
l"TILITIES. 

All sums eamcd or charged by public utilities for business done in Ohio 
are "gross receipts"' ,,·ithin the meaning of the Langdon Tax Act- various re
ceipts of ·mrious cumfa~zies held to be "gross receipts." 

October 6th, 1910. 
The Tax Commissi011 of Ohio, Columbus, Olzio. 

GENTLD!EN :-Your communication of recent date is received in which 
you request my opinion upon the following questions: 

I. The Hillsboro Light and Fuel Company, an Ohio corpo
ration, in its annual statement of gross receipts to this commission, 
reports its entire receipts as 823,735.00, and advises that this is all 
the receipts of the company from its business as a lighting com
pany, but states that "the company is also engaged in the sale of 
coal and the manufacture and sale of ice, the gross receipts from 
these branches of the business not being included in the statement 
enclosed." This company is only authorized by its charter to man
ufacure and sell electricity and gas for heating, lighting and power 
purposes. 

Query: Should this company include in its report as a part 
of its gross receipts its receipts from the sale of coal and the man
ufacture and the sale of ice? 

2. The Buclleye Pipe Line Company contends that the only 
items in the detailed statement of its gross receipts given below, which 
should be considered in fixing the amount of its gross receipts, 
are the two items shown in the detailed statement, as follows: 

Transportation ....................................... $2,002,404 
Storage . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 128,227 

and that all the other items therein contained should not be con
sidered as a part of the receipts of the company from business. 

It will be noted in this connection that there is included in 
these items an item of "Coal to employes, $522.00 ;" rentals from 
"Lima office and tank farm, 8:i,::iH3 ;" and "rent of land, $5.00." Rent 
receipts from employes, being, as the commission understands it, 
from rental of certain houses owned by the company and rented to 
its employes- $877.00. Interest, $11,039; receipts from pasturage and 
hay, $33.00. 

Query: Should the tax commission only consider the amounts 
reported by the Buckeye Pipe Line Company under the head of 
"transportation" and "storage" as the "gross receipts" of that com
pany, or should it include in the "gross receipts" of that com
pany all of the items given above? 
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Detailed statemeut of receipts of tlze Buckeye Pipe Line Company, 
excluding therefrom all receipts derived from Interstate 

business. 

ITEMS. 

Sales of M ercha11dise and Supplies: 

Tools sold .................................... . 
Material sold 
Old tank iron sold ............................. . 

Total ..................................... . 

Empty barrels ................................ . 
Scrap iron .................................... . 
Empty sacks .................................. . 
Scrap rubber .............................•.... 
Coal to employees ............................. . 
Pipe, fittings, etc .............................. . 
Tank iron .............................•........ 
Scrap iron and junk ........................... . 
Pump·s, engine and dynamo .................... . 
Automobile ................................... . 

Total 

Rentals: 

Lima office and tank farm rentals .............. . 
Rent receipts from employees .................. . 
Rent of land ..........................•........ 

Total .............................•....•• 

Service Work for which a price has been charged: 

$3,324 00 
2l.iil0 00 

151 00 

$24,98ii 00 

$235 00 
2,866 00 

63 00 
36 00 

522 00 
484 00 

18 00 
2,566 00 
1,825 00 

500 00 

$9,115 00 

$5,583 00 
877 00 

5 00 

$6,465 00 

Transportation ................................. $2,002,404 00 
Storage . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 128,227 00 

Total .................................... $2,130,631 00 

Miscellaneous sales: 

Logs, refund of freight and pole rental, etc ..... 

•Other Items: 

Interest 
Mileage refund .............................. . 
Pasturage ..................................... . 
Hay sold ...................................... . 

Total 

$154 00 

$11,039 00 
?iii 0() 
23 00 
30 00 

$11.147 00 
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3. Tlzc N ortlzu:estem Ohio Xatural Gas Comf'all~' contends 
that receipts from the following sources should not be considered by 
the commission as a part of the gross receipts of the company, viz: 

Oil earnings .................................. . 
:O.lisccllaneous earnings ........................ . 
Interest ....................................... . 
Shop earnings at Toledo ....................... . 

Total ................................... . 

Sl0,161 60 
1,747 22 

741 71 
36,498 65 

$49,149 18 

The oil earnings arc from sales of petroleum collected from the 
company's gas wells and the shop earnings at Toledo cover work done 
for consumers practically at cost. 

605. 

Query: Should the commission include the above items as part of 
the gross receipts of the above company? 

4. The i1,fountain State Gas Company contends that receipts 
from: 

Sales of merchandise ........................... . 
Service work for which a price has been charged. 

Total ................................... . 
should not be considered as receipts. 

$198 08 
125 85 

$323 93 

Query: Should the commission include the above items as part 
of the gross receipts of the above company? 

5. The River Gas Company makes a like contention for sim
ilar items as those in the above statement of the :Mountain State 
Gas Company, amounting to $1, 730.26. 

Query: Should the commission include the above item as part 
of the gross receipts of the above company? 

6. The Cle·veland Gas Liglzt & Coke Comf>awy contends that 
an item for 

Service work for which a price has been 
charged and miscellaneous sales ......... $18,039 00; an item of 
Interest . . . . . . . . .. . . . .. . . . . . . . . . . . . . . . . 3, 418 00; an item of 
Rentals . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . G, 7!),) 00 

Total ............................ ~2~,:~:;2 00 
should not be counted. 

Query: Should the commission include the above items as 
part of the gross receipts of the above company? 

7. The People's Gas Light Company contends that items amount
ing to :::9,667.00, made up of sales of merchandise and miscellaneous 
sales, should not be counted. 

Query: Should the commission include the above item as part 
of the gross receipts of the above company? 

8. The East Ohio Gas Company contends that items amount
ing to $168,231.00, covering items for sales of merchandise, rentals, 
miscellaneous sales and interest, should be deducted. 

This company also makes a contention which is stated as fol~ 
lows: 
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"For the year ending May 1st, 1909, the company reported $181,-
022.00 more than it should have reported. This amount is shown 
by report of Mr. J. H. McGiffert, Special Examiner, made to the 
Auditor of State after his examination of the books of The East 
Ohio Gas Company. :\Ir. ::-.IcGiffert informed the officials of the said 
company that they could deduct this amount from the report for the 
year 1910, and there is a resolution of the old board in their minutes 
to the effect that they would allow such deductions be made where 

over-payments had been made. I think it should be made, and it 
would leave the total taxable receipts of The East Ohio Gas Com-

pany ................................................ $6,099,709 
Less . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 181,022 

Amount taxable ..................................... $5,918,687" 

Query: Should the commission include the items for sales of 
merchandise, rentals, etc., in the gross receipts of The Ea~t Ohio 
Gas Company, and should the commission allow such company to 
make the deduction for over-payment contended for by that company? 

9. The C oshocto1l Gas_ C ompa11y of Coshocton, Ohio, makes the 
following contention concerning its gross receipts which, the com
pany states in its annual statement filed with the commission, amount 
to $27,725.00 derived from intrastate business. 

"These facts may explain the situation-Nat ural gas is 
brought to Coshocton by The Buckeye State Gas & Fuel Com
pany, a corporation owning a pipe line from the Utica field 
in Licking county, and delivered to the Coshocton Gas Com
pany for distribution in Coshocton under a written contract. 
By the terms of this contract the Coshocton Gas Company, 
among other provisions, is to collect the money and pay to 
The Buckeye State Gas & Fuel Company 70% of the gross 
amount received for all gas sold and retains for itself the 
remaining 30%. 

"Consequently, the Coshocton Gas Company has reported 
and reports this year its proportion of these receipts, to-wit, 30%. 

"The Buckeye State Gas & Fuel Company has been seek
ing to avoid payment of its share of this amount, but our 
position is that under the existing agreement the Coshocton 
Gas Company must report for the amount it actually receives, 
i. e., 70%. It seems to me clear that the Coshocton Gas Com
pany is under no obligation contractual or otherwise, to bear 
the burdens that should be borne by The Buckeye State Gas & 
Fuel Company." 

It appears that the same contention existed last year and that 
the auditor of state increased the amount of its receipts $50,111.00, 
the tax upon which amounted to $501.11, which the company has not 
paid. 

The questions suggested are: Should this company report its 
entire receipts without deduction on account of the payment of 70% 
to the Buckeye State Gas & Fuel Company, and, likewise, should 
the Buckeye State Gas & Fuel Company include in the statement 
of its gross receipts as a part of the same the receipts from the 
Coshocton Gas Company? 
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In reply thereto I beg leave to submit the following opm!Dn: 
The above quoted questions involve a consideration of the following sec

tions of the Act of :\Iay 10, 1910, the provisions of which are applicable to such 
questions I quote below: 

Section 53: 

'·In the case of all public utilities, except railroads, street, 
suburban and interurban railroads, such statement shall also contain 
the entire gross receipts of the company, including all sums earned 
or charged, whether actually received or not, for business done 
within this state for the year next preceding the first day of May, in
cluding the company's proportion of gross receipts for business done 
by it within this state in connection with other companies, firms, cor
porations, persons or associations, but this shall not apply to receipts 
from interstate business, or business done for the federal govern
ment." 

Section 55: 

"The commission shall ascertain and determine, on or before 
the first day of September, the entire gross receipts as aforesaid, 
of each electric light, gas, natural gas, pipe line, water-works, ex
press, telegraph, telephone, messenger or signal, union depot, heating, 
cooling and water transportation company for business done within . 
Ohio for the year then next preceding the first day of May, exclud
ing therefrom all receipts derived wholly from interstate business 
or business done for the federal government. The amount so as
certained by the commission, in such instance for the purposes of 
this act, shall be the gross receipts of such electric light, gas, natural 
gas, pipe line, water-works, express, telegraph, telephone, messenger 
or signal, union depot, heating, cooling, water transportation com
panies for business done within Ohio for such year." 

Section 60: 

"The commission shall, on or before the first day of October, 
report to the auditor of state, the amount of the gross receipts so 
determined, of electric light, gas, natural gas, pipe line, water
works, express, telephone, telegraph, messenger or signal, union 
depot, heating, cooling and water transportation companies, * * * 
for the year then next preceding the first day of May. * * *" 

Section 61: 

"It shall be the duty of the auditor of state, in the month of 
October, annually, to charge for collection from each electric light, 
gas, natural gas, water-works, telephone, messenger or signal, union 
depot, heating, cooling and water transportation company, a sum 
in the nature of an excise tax, for the privilege of carrying on its 
intra-state business, to be computed on the amount so fixed and re
ported by the commission as the gross receipts of such company 
on its intra-state business for the year then next preceding ·the first 
day of :May, by taking one and two-tenths per centum of ail such 
gross receipts." 
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Section 65: 

"In the month of November, the auditor of state shaH charge
for collection from each pipe-line company, a sum in the nature of 
an excise tax, for the privilege of carrying on its intra-state busi
ness, to be computed on the amount so fixed and reported to him 
by the commission, as the gross receipts of such company on its. 
intra-state business for the year then next preceding the first day 
of May by taking four per centum of all such gross receipts." 

The ultimate question here involved is what meaning shall be given to the 
term "gross receipts" as used in the above quoted sections. The following , 
definitions of that term are given by the lexicographers: 

"Gross receipts, Receipts without any reduction." 
"Receipts, Money received."- English's Law Dictionary. 
"Receipt, the amount or quantity of what is received from 

other hands." 
"Gross, whole, entire, total, specifically, without reduction, as 

for charges or waste material."- Century Dictionary. 

In Philadelphia, etc., Railroad Company vs. Commonwealth, 104 Pa., 115, 
the court held that a "tax on gross receipts" of a common carrier was a tax on 
the money of the carrier after it had reached the treasury of the corporation, 
and in Commonwealth vs. United States Express Company, 157 Pa., 584, it was held 
that when a tax is levied upon "gross receipts" an express company has no right 
to deduct from the amount on which it pays taxes, the amounts paid various 
railroad companies for transporting express matter, even though the railroad 
companies have paid all the taxes accrued in respect to their gross earnings, 
including the amount received from such express company; and in this case 
the supreme court of Pennsylvania adopted with approval the interpretation 
of the term "gross receipts" as laid down by the supreme court of that state in 
Philadelphia Railroad Company vs. Commonwealth, supra. 

The syllabus in People ex rei vs. Roberts, 52, N. Y. Supp., 859; 32 App. 
Div. 113, reads as follows: 

"Under Laws of 1896, c. 908, section 184, providing that every 
steam surface railroad company shall pay an annual tax 'upon its 
gross earnings within the state, which shall include its gross earn
ings from its transportation or transmission business originating 
and terminating within the state, but shall not include earnings de
rived from business of an inter-state character,' the gross earnings of 
a company of every kind are taxable excepting only those deriwd 
from inter-state commerce. 

· "A corporation taxed on its earnings can not complain that a 
part of the earnings was derived from a business in which it is not 
authorized to engage. The question of double taxation is one of 
expediency, for the consideration of the legislature, and not of power, 
for the consideration of courts." 

This case was affirmed by the supreme court of appeals of New York in 
157 N. Y. 677, without report. 

The provisions of the statutes of New York under which the above de
cision was rendered are no more general in their scope than those of section 53 
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of the Act of :\lay 10, 1910, above quoted. In interpreting the same provision 
of the statutes of ::\ew York the .-\ppellate Division of the Supreme Court of· 
that state in People ex rd vs. Roberts, 32 App. Div. (::\. Y.) 113, held that the 
term ""goss earnings" as med in that section of the statutes include~ ""all re
ceipts arising from or growing out of the employment of the capital of a com
pany, whether that capital is employed in the transportation or transmission 
business or otherwise, and the court in that case held that the receipts of a rail
road company from stocks and bonds of other corporations held by it were cor
rectly classed as a part of its gross earnings as a railroad corporation, and as 
such taxable under the ::\ ew York statute, the provisions of which are aboVf.: 
given. 

In Commonwealth vs. Brush Electric Light Company, :-!04 Pa., 24!1, at pagt: 
252, the supreme court of Pennsylvania in an opinion rendered by ::\1r. Justice 
Brown uses the following language: 

"By section 23 of the Act of June 1, 1889, P. L. 420, electric 
light companies are taxed eight mills upon the gross receipts from 
their business. The appellant, such a company, claims exemption 
from this tax upon certain items in its gross receipts, because they 
are not derived from electric lighting. They are for electric power 
furnished to individuals and corporations for manufacturing pur
poses and for sales of electric supplies, such as lamps, drop lights. 
fans, etc. The contention of the appellant is, that, as it is incor• 
porated as· an electric light company, only its gross receipts from 
electric lighting are taxable. But such are not the words of the 
statute. They are clear and unambiguous, as they must be, if the 
commonwealth is entitled to the taxation imposed; Boyd . v. Hood,. 
;j7 Pa. f!R. The tax is not to be paid upon the gross receipts from 
electric lighting, but upon the gross receipts from the business of the 
company for the purpose of enlarging and swelling the volume of 
its l)usiness, it furnishes no~ only electric light, but electric power 
to manufacturers and sells electric supplies. Having so extended its; 
business beyond the mere furnishing of light by electricity, the com
pany has largely increased its revenues, and it would be a strained 
construction of the words of the statute if the gross receipts from 
its business should be interpreted as meaning only its gross re
ceipts from electric lighting, simply because it is called an electric 
light company. It is taxed on what it does. The statute imposes 
the tax not upon a portion of its receipts-those derived from a 
particular commodity it supplies to the public-but upon all of its 
receipts from its general business conducted under its franchises. 
Having, under what it regards as its franchises, not questioned by 
the commonwealth, enlarged its business by extending the same 
beyond the mere furnishing of light, and having realized largely in
creased revenue from so doing, its plea for abatement of the tax 
claimed by the state is ungracious, and cannot avail it in the face 
of the statute declaring what it shall pay. This, in a very clear 
opinion, to which nothing can be profitably added, was the view of 
the learned judge below, and the judgment is affirmed." 

The identity of the provisions of the laws of Pennsylvania under which the 
above opinion was rendered, with the provisions of section 53 of the Act of May 
10, 1!110, above quoted, should be noted. 

:)!) .\. G. 
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The . \ppellate Di\ ision of the Supreme Court of Xew York in pointing out 
·the distinction between •·gross earnings" and "gross receipts" in People ex rei 
vs. i\lorgan, !I! I X. Y. S., 711, 114 App. Div. 266, where the comptroller had in
cluded as part of the gross earnings of a gas company, under the provisions 
of section J~o of Chapter 8 of the Laws of 1896, the total amount of money 
received by such company from sales of gas, although such total sums included 
the cost of raw materials used in the making of such gas, on page 267 used 
the following language: 

"The Comptroller has thus fixed the tax, not on the "gross 
earnings" of the relator as required by the statute, but on its gross 
receipts. Capital of a corporation which must first be invested be
fore it begins to earn anything cannot be said to be a part of the 
earnings of such corporation merely because it is turned into cash 
and thus in one sense becomes a receipt of the corporation. Earn
ings do not include capital but are the productions or outgrowth of 
capital. In some cases like the one now under consideration the 
capital must be supplemented by labor and such other expenditures as 
may be incidental to the development of the manufactured product 
from the raw material. Such incidental expenditures are doubtless part 
of the "gross earnings." If the coal in question had been used under 
the boilers for developing heat, such coal like labor would be merely 
an incidental expenditure in the process of converting the capital 

.from one form into another, and should p;obably be included as a 
part of the "gross earnings" of the relator. But the evidence is that 
the coal in question was not used for generating heat, but was of a 
different kind and was converted into gas. In fixing the "gross 
earnings" of the relator there should, therefore, have been deducted 
from the gross receipts the cost of the raw material, which amounted 
to the said sum of $!147,546.28." 

The provisions of the law under which this tax was laid required the gas 
company to 

"pay to the state for the privilege of exeretsmg its corporate 
franchises or carrying on its business in such corporate or organized 
capacity in this state, an annual tax which shall be five tenths of one 
per centum upon its gross earnings from all sources within this 
state." 

The above decisions are the only ones which I have been able, by a care
fd search of the authorities, to discover in which the courts have interpreted 
the meaning of the term "gross receipts" and "gross earnings," as used in the 
taxing laws of the various jurisdictions with a view to determining what items 
should be included in "gross receipts" or "gross earnings" of corporations com
ing within the prm·isions of such laws. 

Under the above authorities the various items concerning which you ask 
• in your questions above quoted should, in my opinion, be excluded from or 

included· in the "gross receipts," of the companies spoken of, in accordance 
with the following list which I have categorically arranged: . 

Query 1. Should the Hillsboro Light & Fuel Company include 
if! its report as a part of its gross receipts, its receipts from the sale 
of coal and the manufacture and sale of ice? 
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. \n~\H:r. Yes. Ec::cause such receipts wc::re ··earnnl or charged 
f~>r im,inc~' d"::l· within this state" within the ml·;m:r.g uf sectiur. .J3 of the 
Act "f ).lay Inth, lfllO, and the fact that such company \\'as not authorized to 
engagt· in th" business of selling coal and manufacturing and selling ice doe:; 
not, 111 my opinion, alter the fact that the receipt-; from such business are a 
;part of the "gross receipts" of that company within the meaning of section 53. 

Sec People ex rc::l vs. Roberts, and Commonwealth vs. Brush 
Electric Light Company, supra. 

Query 2. Should the tax commission only consider the amounts 
reported by the Buckeye Pipe Line Company under the head of 
"transportation" and "storage" as the "gross receipts" of that com
pany, or should it include in the "gross receipt'<" of that company all 
of the items given in your second question? 

Answer. The committee should include the amounts of all items reported by 
the Buckeye Pipe Line Company as shown by th edetailed statement given in your 
quc::stion 2. The sums set forth in such detailed stat~ment by that company 
were, in my opinion, "earned or charged >~< ~, ':' for business done within 
this state" within the meaning of section 53 of the Act of May lOth, 1910, and 
should, therefore, properly be included in the gross receipts of that company 
as found by your commission. 

See People ex rei vs. Morgan, People ex rei vs. Robeds and 
Commonwealth vs. Brush Electric Light Co., supra. 

Query ~. Should the commission include the items given in this 
question as part of the gross receipts of the ~orthwestern Ohio 
X atural Gas Company? 

Answer. Yes; for the same reason as given in the answer to question 2, 
:supra. 

See People ex rei vs. Roberts, Commonwealth vs. Brush Electric 
Light Co., supra. 

Ouery 4. Should the commission include the items given in this 
question as part of the gross receipts of The Mountain State Gas 
t 'ompany? 

,\nswer. Yes; for reasons and under the authorities heretofore discussed. 

Query ii. Should the commission include the sum of $1,730.26 
reported as accruing from sales of merchandise and service work 
for which a price has been charged by the River Gas Company as 
part of the gross receipts of that company? 

Answer. Yes; for the same reasons as above. 

Query 6. Should the commission include the item' gi\Cil in 
question (j as part of the gross receipts of the Cleveland Gas Lig-ht 
& Coke Company? 

Amwer. Yes; for the same reasons as aho,·e. 
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Query I. Should the commission include the items gi,·en in 
question I as part of the gross receipts of the People's Gas Light 
Company? 

Answer. Yes: for the same reasons as above. 

Query 8. Should the commission include the items for sales of 
merchandise, rentals, etc., given in question 8 as part of the gross 
receipts of the East Ohio Gas Company? 

Answer. Yes; for the ·same reasons as above. In regard to the second 
contention for a reduction in tl:e amount of its gross receipts made hy the East 
Ohio Gas Company I am of the opinion that such deduction 'hould· he made 
if the commission is satisfied that the facts alleged by the company exist. It 
would be manifestly unjust and inequitable to compel this company to pay more 
taxes than the law requires, and I am inclined to the opinion that this method 
of remitting the excess of taxes paid by the East Ohio Gas Company on its last 
year report of gross receipts would come within the power conferred on your 
commission by section 80 of the Act of May lOth, 1910. It should be noted, 
however, that the old law under which this company has heretofore been taxed 
imposed a tax of only one per cent. on such gross receipts, where as the act of 
May lOth, 1910, imposes thereon a tax of one and two-tenths per cent. The com
mission should, therefore, so calculate the gross receipts of this company that the 
state shall not Jose the amount of taxes represented by the two-tenths of one 
per cent. of the omitted gross receipts. 

Query 9. Should the Coshocton Gas Company report its entire 
receipts without deduction on account of the payment of 70%' to 
the Buckeye State Gas & Fuel Company, and likewise, should the 
Buckeye State Gas & Fuel Company include in the statement of its 
gross receipts, as a part of the same, its receipts from the Coshoc
ton Gas Company? 

Answer. Yes. In the above quoted authorities the situation here presented 
has arisen in the state of New York, and the decision of -the court of last resort 
of that state is found in the opinions above quoted. I am, therefore, oi the 
opinion that both companies should report as suggested in my affirmative answer 
to your questions for, as I take it, the contract here is one of sale between the 
two companies. 

The above determination of your question may appear to work a hardship 
upon these companies, but that is not a question which should concern your 
commiSSIOn. The legislature, in enacting the above quoted sections of tl]e Act 
of May 10, 1910, has fixed the method by which the franchise taxes on these 
corporations shall be computed and that method must be followed by your com
mission. 

The question of the justice or of the injustice of the method is one to be 
resolved by the Jegisla~ure, and when the intention of the legislature is discover~d 
in regard to the manner in which such taxes should be computed, such intention 
must prevail. 

I am, therefore, of the opinion, as above stated, that your commission should 
answer the contention of the various companies, included in your questions, as 
outlined above. 

Very truly yours, 
u. G. DENMAN, 

Attorney Genua/. 
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T.\XATIOX- EXE:\IPTIOX FRO ::'II- COLLEf;I·:. 

Xovemher 2Rth, HlltJ. 
Tlzc Tax Commission of Olzio, Columbus, Olzio. 

GEXTLDIEX:- You have submitted to this department for an opmwn a 
letter addressed to you by the Auditor of Butler County, Ohio, enclosing an 
application addressed to him by the President and Secretary of the Oxford 
College for \\"omen. The facts disclosed by the correspondence are as follows: 

Prior to October 15, 1910, the institution known as Oxford Col
lege was operated by a corporation chartered for profit. On that 
date said corporation sold its entire assets including all of its real 
and personal property to the Oxford College for \Vomen, a corpora
tion not for profit incorporated on the 7th day of June, 1906, for the 
purpose of conducting a college for the education of women. This 
corporation now makes application to the county auditor for ex
emption from taxation, and the question having been referred to you 
by the county auditor you submit the following inquiries in regard to 
the same: 

1. In whom is authority vested to determine the question 
raised by the application? 

2. Is the Oxford College for \Vomen entitled to any exemp
tion from taxation, and if so, as to what property? 

The transfer of the title and possession of the property in question having 
taken plate on October 15th, 1910, it is safe to assume that the real property 
was ,·alued and assessed hy the real estate assessor of the village of Oxford in 
which it is located, and was included in his return made to the county auditor 
under section .i.ifi!l, General Code, and not excluded and separately listed by the 
assessor as provided in section :;.)70. The lien for taxes for the current year 
having been attached on the day preceding the second Monday in :\pril, no 
exemption from the payment of such tax can now be claimed, hut the exemp
tion, if any, applies only to the payment of taxes for the year Hlll collectable 
in December of that year, and in June of the following year, and to the taxes 
for succeeding years during which the facts giving rise to the exemption con
tinue to exist. So with respect to the personal property, moneys and credits 
of the first corporation returned as of the date preceding the second Monday 
in .\pril, HJlO. The lien for these taxes attached on that elate and no exemption 
can be claimed for them. The valuation of the personal property involved, 
upon which a tax corresponding to that based upon the valuation of the real 
estate, made during ·the past year by the quadrennial assessor, will be paid, 
will not he fixed until the return is made in • \pril, lf)J 1. 

l:ncler section 208~, General Code, the county auditor is expressly vested 
with authority to "correct all errors which he disco,·ers in the tax list and 
duplicate '' * * when property exempt from taxation has been charged with 
tax l:: :;: ::::_., 

This power is manifestly calculated to pro\'ide for the transfer of specitic 
property from the general tax list to the exempt list when the same has been 
erroneously placed O!l the former hy the assessor, or as the result of return of 
personal property, moneys and crl'dits by the owner of the same. \Vhether or 
not it enables the county auditor to place on the exemtp list property proper:y listed 
a;; suhject to tax, hut which has hecomc exempt since the date of the listing is 
l'lllrt' doubtful. It is cll'ar, howe\·er, that if no oth(·r procedure can he found 
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to provide for such contingency this provision should be im·oked ior that pur
pose. The only other provision of law for the determinati01~ of the question 
of exemption of specific property i rom taxation is that found in section 80 of 
the act to create a Tax Commission, 101 0. L. 399, which prm·ides in part as 
follows: 

··The commission may remit taxes and penalties thereon, found 
by it to haYe been illegally assessed, * * * It may correct an 
error in an assessment of property for taxation or in the duplicate 
of taxes in a county. ?\ o such taxes, assessments or penalties in 
excess of one hundred dollars shall in any case be remitted until 
after at least ten days" notice of the application to have the same 
remitted shall haYe been served upon the prosecuting attorney and 
the county auditor of the county where such taxes or assessments 
were levied, and proof of such service has been filed with the com
mission. * * * 

"It may receive complaints and carefully examine into all cases 
where it is alleged that * * '~ the law (has been) in any man
ner eYaded or violated, and may cause to be instituted such proceed
ings as will remedy improper administration of the taxation laws 
of the state." 

This section is palpably a substitute for section 258, General Code, repealed 
by section 123 of the Tax Commission Law. Said section 258, General Code, 
imposed upon the auditor of state, and upon the governor, auditor of state 
and attorney general powers similar to those vested in the commission by sec
tion 80 of the Tax C01;nmission act above quoted. 

\Vhile the machinery proYided for by section 80 is more appropriate for 
the remission of taxes already assessed, and which would otherwise be a lien 
upon the property involved, yet in my judgment the grant of power to the 
commission is broad enough to authorize the commission to order specific prop
erty transferred fronr the general list or returns of the assessors to the exempt 
list upon the ground that it is exempt from taxation, and before the grand 
duplicate has been made up or levies of taxes have been charged thereon against 
such property. It is to be observed, however, that the commission may not 
remit taxes in excess of one hundred dollars without following the procedure 
outlined iq section 80. It is apparent that in the case at hand no taxes have 
been assessed against the property since it has become exempt, if at all. 

It is clear to me that section 2.388, General Code, and section 80 of the 
Tax commission law read in connection with one another lead to the conclusion 
that the Tax Commission should not undertake to remit taxes or to correct 
duplicates and tax lists until the county auditor has refused to act under sec
tion 2588. In other words, ·the power conferred upon the auditor by section 
2:J88, which refers specifically to the tax list, while not clearly applicable to cases 
like the one at hand, is more appropriate than that conferred upon the Tax 
Commission by section 80 of the act of 1910 and both powers being fairly ap
propriate for the correction of a tax list upon which no taxes have been levied, 
yet they are to be regarded as cumulative rather than as co-ordipate---'the power 
of the Tax Commission being appellate rather than original. 

I am, therefore, of the opinion that the application of the Oxford College 
for \\1omen to the county auditor is properly made, and that it itwokes the 
power possessed by that officer under section 2588, General Code. 

The question as to whether or not the property of the institution known 
as Oxford College for \\"omen is exempt from taxation may be more than a 
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mere (jtll''ti~>n of law. This Is the precise CJUestiun which the cunnty au<litor 
will bt: ~>i>ligt:ll to ckcick It is probably, strictly spl'aking, improper iur me tu 
advise you <letinitely thereon. Inasmuch, h nve\·er, as the county auclitor has 
~ubmitted tht: qul'stion to you and has sought your advice thereon, ancl inasmuch 
further as the Tax Commis,ion may have 'imilar questions for cletc.-rmination 
in the future, I take it that I may with propriety state the law relating to ex
emption oi the property of educational institutions from taxation so that you 
may USl' the same for your guidance in determining this and relatl'd questions. 

Tht· Constitution oi the state of Ohio, Article 1~. section Z, provides in 
part a' f,ll, ,,, ': 

"Lt\\·s shall be pass<:!d taxing by a uniform rule all moneys, 
credits, imTstments in bonds, stocks, joint stock companies or other
wi,e; and also all real and personal property according to its true 
,-alue in money ··· ··· '''; but burying ground' •:· •) ··· i11stitutions 
of /'llrcly /'11blic charity, public property used exclusively ior any 
public purpose, and personal property to an amount not exceeding in 
value two hundred dollars for each individual 111<1}' hy general laws 
be exempt from taxation (< ':' *" 

.\s is apparent on the face of this section it is not self executing. It is a 
grant of power to the general assembly, which the general assembly may choose 
to exercise within the limits prescribed. Thus the general assembly may exempt 
"institutions of purely public charity" from taxation, but it need not exempt all 
of such institutions; it may classify such institutions and exempt t~em by classes, 
and it may classify the subjects of taxation of such institutions, such as their 
real property, their personal property, their moneys, credits and investments, etc., 
and exempt some and refuse to exempt others. :\11 this is apparent upon the 
face of section 2 of .\rticle 12, and it is horne out hy the history of legislation 
and judicial decisions und.:r this constitutional provision. 

Prior to the adoption of the General Code of 1!110, the authority granted 
to the general assem),)y by section 2 of article 12 of the l'onstitution was exer
cised through section 2i:t! and succeeding :,ections of the Revised Statutes. Sec
tion 2n2 itself was amended several times but it is not necessary in thi' connection 
to trace its history. The following exemptions created by section ~i:l2 R. S., 
are of interest: 

"First, ':' ··· '~ all public colleges, public academie:;, all build
ing' connected with the same, and all lands connected with public 
in,titutions of learning not used with a view to profit (• •:• •:• 

"Sixth. :\11 buildings belonging to institutions of purely public 
charity, ancl all buildings belonging to and used exclusivdy for armory 
purpo,es by lawfully organized military organizations " •:• and 
all moneys and credits appropriated solely to 'ustain, ancl hdonging 
exclusively to such institutions and military organization' '0 ':' •:• •• 

Although the 'ectiun was a long one, thl· foregoing are the only pronswns 
directly applicable to institutions of learning. l quote these pro\·isions not only 
because they have been mnstrued by the supreme court, hut aho as a basis for 
comparison with the (;eneral Code of 1!110 as will hereafter morl' fully appear. 

The tirst case in which the eon,titutional provision and the statute above 
qtwtecl \H'f<' c<>n,truecl wa' that of Gerke \'. Purcell, 2-'i 0. S. ~~fl. It was there 
helcl in the langu;q.,:l· oi the ,,.,·,nd branch of the syllabus: 
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• "In section 2, article 12, of the constitution, * '' '' the word 
'public' is used, in some instances, to describe the ozc'llerslzip of the 
property, in others as merely descriptive of the use to which the prop
erty is applied. As applied to school houses, it is used in the former 
sense; * * *" 

And in that of the fifth branch of the syllabus, that: 

"Schools established by private donations, and which are carried 
on for the benefit of the public, and not with a view to profit, are 
'institutions of purely public charity' within the meaning of the con
stitution, which authorizes such institutions to be exempt from tax
ation." 

. . 
So it is apparent that the general assembly has the power to exempt privately 

owned institutiGns of learning not carried on with a view to profit, on the ground 
that the same are "institutions of purely public charity." 

The court further held as to the construction of the statute (Sec. 2732 R. S.) 
then S. & S. 761 in the language of the eighth branch of the syllabus that, 

''In the description of the property exempted from taxation in 
section 3 of the tax law, * * * the word public as therein applied 
to school houses, colleges, academies, and other institutions of learning, 
is descriptive of the uses to. which the property is devoted. The 
schools and instruction which the property is used to support must be 
for the benefit of the public; and when private property is thus ap
propriated without any view to profit, it constitutes a 'purely public 
charity' within the meaning of the constitutional provision." 

This c.a.~e remains unaffected by any subsequent decision, and it establishes 
the rule that a college maintained by a private enterprise, but without a view to 
profit, is a "public college" within the meaning of the first sub-division of section 
2732 above quoted. 

I have already pointed out that in Gerke v. Purcell, Supra, the court held 
that a college privately owned and maintained without a view to profit is an 
"institution of purely public charity" within the meaning of the co11stitution. 
There might be some question as to whether this oroad phrase so employed in 
the constitution, and re-enacted in the statute, is intended in the latter to include 
public colleges and academies, inasmuch as some provision is made for this class . 
of institutiOJ1S in the first sub-divisions of section 2732 above quoed and discussed. 
This question, however, was settled by the supreme court in the case of Little v. 
Seminary, 72 0. S. 417, in which it was held in the language o.f the syllabus that: 

"The sixth subdivision of section 27:32 Revised Statutes "' * * 
exempts from taxation an endowment fund of a college which belongs 
exclusively to it, and which is devoted solely to deriving an income 
for its support." 

Section 2732 R. S., became sections 534!> to ii::J60 inclusi,·e, General 
Code. Section 5349 incorporated all of the first sub-bidivision of old section 
2732, and the language of the new section is substantially identical with that of 
the old, so that it is unnecessary to make any comment with respect to the 
same, excepting that the rules laid clown in Gerke· v. Pt•rcell are stil! applicable. 

The sixth sub-division of section 2732 R. S., is partly includt:d within section 
5353 and partly within section .i3:J4, General Code, which 2r~· in part as follows: 
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··section ."i3.J3. "~' >:< ''' property belonging to institutions of 
puhlic charity only ~hall be exempt from taxation." 

Section .;:\.j!. ''Buildings belonging to and usc<! cxclusin·ly fo;· 
umwry purposes by lawfully organized military organizations '' •:< 

and monep and credits appropriated solely to ~ustain, and uelonf!ing 
exdusi\·ely to such organizations shall be exempt from taxation." 

617 

.\ssuming that the above quoted provisions of the General Code are of mean
ing identical with the corresponding provisions of the Re\'ised Statutes, I am of 
the opinion that, under existing laws, an institution of learning privately owned 
and operated without a view to profit, is both a "public college" and an ''institution 
of puhlic charity only'' within the meaning of the exemption statute. 

\T ery truly yours, 

u. G. DEX~L\X, 

Attonzey Gc11eral. 

TAXATIOl\' -FLORISTS XOT T.\X.-\BLE AS MERCHAXTS. 

Florists are not merchauts within meaui11g of Sectiou 5381 General Code, 
whe11 they propagate their o·wn /'fonts. 

October Gth, 1910. 
The Ta.r Commission of Ohio, Columbus, Ohio. 

GE:>TLDfE!'::- Your communication of recent date is n:cei,·ed together with 
copy of letter from the President of the Board of Review of \Vashington Court 
House, Ohio, upon which you request my opinion. The letter is as follows: 

"Mrs. L. Buck, florist, by reason of annexation of territory now 
makes h.er first return for taxes in the city. She has never made any 
return of averaged merchandise. She propagates her own plants, but 
buys \·ery little for re-sale; her establishments cover some four acres, 
irom which she subsequently replants and pots her flowers and takes 
them into her green-house. In the winter, for instance, she will 'slip: 
some ten or fifteen thousancl geraniums, and place same in pots; some 
sixty per cent. of these will later be marketable at from four to seven 
cents per plant. 

"Should there be a return hy her as a merchant in view of the 
fact that section 5381, defining a merchant, seems to contemplate that 
the personal property has 'been purchased with a view to being sold 
at an adnnced price or profit'? 

''\Ve understand this question is being litigated in Clark County." 

Tn reply thereto I beg leave to submit the following opinion: 
The question involved here is whether the florist named in the above quoted 

letter is a merchant within the meaning of section 5381 of the General Code, 
and must, therefore, make a return of her merchandise for taxation as provided 
in section .-,:1~2 of the General Code. 

5ection :J:lRl of the General Code reads as follows: 
I 

·'.\ person who owns or has in possession or suhject to his control 
pt'r,.mal property within thi, state, with authority to sell it. which has 



618 AX::'\VAL REPORT 

been purchased either in or out of this state, with a new to being 
sold at an advanced price or profit, or which has been consigned to 
him from a place out of this state for the purpose of being sold at a 
place within this state, is a merchant." 

The supreme court in Engle vs. Sohn & Company, 41 0. S., 691, at page 694~ 
in pointing out the distinction between a merchant as defined by Section 5381 of the 
General Code and a manufacturer as defined by section .~385 of the General 
Code, used the following language: 

'"In both definitions there is the common clement of purchasing 
personal property, with a view of making a gain or profit. But the 
definition of a manufacturer contemplates the attainment of such 
object by adding to the value of the property after purchase, by some 
process or combination with other materials, while the merchant is 
supposed to get his advanced price or profit by selling the article as 
it is, without subjecting it to any change by hand, by machinery, or 
by art. The material entering into the manufactured article may 
be modified, more or less, in its identity, as it passes through the sev
eral stages of a manufacturing process; but the merchant deals in the 
manufactured article itself, or its constituents, by buying and selling 
them in the same condition in which he purchases them. His business 
is that of exchanges, and not of making or fabricating from raw 
materials." 

In the above quotation the supreme court has specifically pointed out the· 
distinctive features of the occupation of merchant within the meaning of section 
5381, supra, and I do not think that the florist in question can be held to be a 
merchant within the meaning of section 5::181 General Code as the same is inter
preted by the supreme court in the above quotation, for such florist, I take it 
from the letter which you enclose, propagates her own plants from the seeds, 
and does not buy plants for the purpose of re-sale at a profit. Under such 
circumstances it seems to me that should she be held to be a merchant within 
the meaning of section 5~~81 then all market gardeners and even perhaps farmers 
must be held to be merchants, a thing clearly not contemplated by the legislature 
in the enactment of section 5il81. 

I am, therefore, of the opinion that the florist in question is not a merchant 
within the meaning of the above mentioned section, and, therefore, is not re
quired to make the return prm·ided for by section .}182 of the General Code. 

I am unable to t1nd any report of any decision of a case involving this 
question either arising in Clark County, as suggested in the letter from the 
President of the Board of Review, or any place else. I enclose herewith letter 
enclosed by you. 

Yours very truly, 

C. G. DEXMAN, 

Attorllcy Ge11eraf. 
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T.\X.\TIO:'\-L\:'\(;Do:'\ T.\X BILL-TR.\:'\SCRIPTS OF EYIDEXLE _\.X• 
PIWCEEDI:'\GS .\T HE.\RIXGS HELD BY TAX CO~DIISSIOX o:t· 
OHIU, \\ HO EXTITLED TO DE:\L\XD-FEES TO BE CH.\RGEL' 
FOR SL'CH TR.\XSCRIPTS-HO\Y DISPOSED OF BY TAX 
CO~DIISSIOX. 

011ly "parties" to heurilzgs a11d i11vestigatio11s had before Tax Co111111issio;z of 
Olzio c11titlcd to dema11d tra11scripts of e;•ide11cc a11d proccediugs at sucl; 
lzcarill!J. Tax Commissiou slzould charge fee of eiglzt cents for l'aclz oae lzm:
dred ~,·ords of suclz tra11scripts. Fees derh•ed from fzmzislziug suclz trauscripts 
slzould ill' rcco<>ered iuto state treasury on or before JI ouday of eaclz ~.;eek, 

a11d detailed -;•aificd statcmmt of same slzould be filed ~,·itlz tlze auditnr of 
state at same time. 

October 6th, 1!110. 
Tlze Tax Commissiorz of Ohio, Columbus, Olzio. 

GEXTLOI F.:>O:- Your letter of September ~6th is rccch·ed in which ) ou rt
quest my opinion upon the following statement of facts and questions: 

"The Superintendent of the Adams Express Company demands 
transcripts of the evidence and proceedings taken by the stenographer 
appointed by the Commission, in certain hearings before the Commis
sion relati\·e to the assessment of the property of the American, 
Adams, \\'ells Fargo and Pacitic Express Companies .. \Vhile these 
hearings were all held upon September 1-)th, 1!110, they were inde
pen<lent proceedings and the Adams Express Company was a party 
to the proceedings only in so far as they related to the valuation of 
its property. 

"Before complying with such demand or furnishing the tran
scripts, the Commission desires your opinion upot~ the following ques
tions: 

"1. l s the ,\dams Express C<;mpany .,ntitlnl to have furnished 
it upon its demand therefor, a transcript of the proceedings had in 
an investigation relating to the assessment of its property? 

--~- Is the Adams Express Company entitled to have furnished 
it upon demand a transcript of any proceedings had in investigations 
rdating to the assessment of the property of other express com
panies, the Adams Express Company not being a party to such pro
ceedings? 

--:1_ If said company is entitled to have furnished it any such 
transcript or transcripts what fee if any must the Commission ch;.n.:( 
and collect therefor? 

".J. If any such fee is collected, what disposition must IH' marie 
of it hy the Commission?" 

ln reply thereto I heg leave to submit the iollowing- opinion; 

Section :i-W!I of the General Code, being Section ~--, of the .\ct oi :\lay loti;. 
1!110, as the ~arne appears in 101 0. L., page !0:1, n·;ub as follow~ : 

".\ transcribed copy of the evidence awl pron·l·ding,, or any 
spt•cific part thereof, on any izn-estigation, takl·n loy the 'tenog-raplwr 
appointee] IJy the commission. hcing certitil·<l hy ,udJ stenographl-r teo 
he a true and correct transcript of all the !l--timony con the inH·<ti-
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gation, or of a particular witness, or of a specific part thereof, care
fully compared by him with his original notes, and to be a correct 
statement of the evidence and proceedings had on such investigation 
so purporting to be taken and transcribed, shall be received in evidence 
with the same effect as if such reporter were present and testified to 
the facts so certified. A copy of such transcript shall be furnished on 
demand, to any party on payment of the fee therefor, as provided for 
transcripts in courts of common pleas." 

The answers to your first and second questions require an interpretation of 
the word "party" as used in the above quoted section of the General Code. The 
legislature in using the word "party" in section 546!) of the General Code must, 
under the well known rules of statutory construction, be deemed to have intended 
that such word be given its commonly accepted meaning in this connection, and in 
determining what that meaning shall be it is necessary, therefore, to seek a 
definition given to it by the courts. The following is the definition of the word 
.. 'parties" as given by the authorities: 

"Parties. In the larger legal sense, are all persons having a 
right to control the proceedings, to make a defense, to adduce and 
cross-examme witnesses, and to appeal from the decision, if an ap
peal lies." 

1 Greenleaf Ev., section 535, 
Green v. Boue, 158 U. S., 503, 
6 Words & Phrases Judicially Defined, 5203. 

Under the above definition T am of the opinion that your lirst question must 
be answered in the affirmative, and that the Adams Express Company is entitled 
to have furnished it, upon a demand therefor, the ranscript of the proceedings 
had in the investigation relating to the assessment of its property. I am also of 
the opinion that the answer to your second question must be in the negative, and 
that the Adams Express Company is not entitled to have furnished it, upon de
mand, a transcript of any proceedings had in the investigation relating to the 
·assessment of the property of other express companies, the Adams Express Com
pany not being a party to such proceedings. In other words, the Adams Express 
Company was a party to the proceedings spoken of in your first question and 
was not a party to the proceedings spoken of in your second question. 

In regard to your third question, I am of the opinion that the fee provided 
to be paid by any party for a copy of the transcript spoken of in section 546!) 
-of the General Code, supra, is that provided to be paid to clerks of courts of 
common pleas by the following quoted provisions of sections 2!100 and 2!10 of the 
•General Code : 

· Section 2900 : 

"For the services hereinafter specified, when rendered. the clerk 
shall charge and collect the fees provided in this and the next follow
ing section and· no more; * * *" 

Section 2001 : 

"For * ') * making out copies of process, pleadings. records, files, 
or any proceedings in a cause with the seal annexed, when required by 
-a party or the law, eight cents for each one hundred words: * * *" 
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The answer to your fourth qu"stion is found in section :!J of the G"neral 
Code, which read~ a' iollmn: 

"On or heiore ~londay oi each week, every state officer, depart
ment, board, or commission sha:l pay to the treasurer of state all 
moneys, checks, and drafts recei,·ed for the state, during the preced
ing week, from fees, penalties, tines, costs, sales, rentals, or otherwise, 
and tile with the auditor of state a detailed verified statement of such 
receipts.·· 

\'ery truly yours, 

u. G. DE:>r:IIAN, 

Attomey General. 

T.\X,\ TIOX-QL\DRE.\".\"1.\L EQC.\LIZ:\ TIO.\"-COL'.\"TY llO.\RDS MAY 
TRA YEL \\"ITHJ .\" COL' X fY FOR PL'RPOSE OF YIE\\"IXG PROP
ERn:, A.\"D Ml:ST DO SO IF T.\X CO~nilSSIOX SO ORDERS. 

August 11th, 1910. 
The Tax Commissiou of Ohio, Columbus, Ohio. 

GEXTLDIEX: -I beg to acknowledge receipt of your letter .of . \ugust 3rd 
in which you submit for my opinion thereon the following question: 

Have Boards of Equalization authority to travel within the ter
ritory comprised within their jurisdiction for the purpose of viewing 
property, the valuation of which is subject to equalization by them? 
\\"hat. if any, authority m·er such boards in this matter has the 
Tax Commission of Ohio? 

\\'ithout quoting the statute defining the powers and duti<>'i of the county 
and city boards of equalization I beg to state that I am clearly of the opinion 
that they ha,·e discretionary power to act as you suggest. The power to ''equalize" 
carries with it the power to employ any means which may be necessary to the 
acquisition of the information on which the equalization is based. Indeed there 
could be no better way of acquiring the knowleclge which the members of the 
boards of equalization should have in order intelligently to discharge tJle powers 
and duties of their offices. 

l:nder section 81 of the Act of ~fay 10, 1!110, the Tax Commission of 
Ohio is empowered and directed to 

··issue such orders and instructions to the different taxing officers 
as will carry into effect the provisions of law relating to taxation, 
and shall enforce the same agreeably to the provisions of this act." 

And also to 

''prepare and transmit to the auditors of the several counties 
'~ ·~ ':' such instructions as it rleems conducive to the best interests 
of the state upon a subject affecting taxation, the execution of which 
devoh·es upon any county or local officer." 

It is further prcl\·ide<l hy said section that, 
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··· <' ':' Each such officer shall obey and obsen·e all such 
,Jrdcrs and instructions, and upon failure shall be subject to the 
penalties herein provided.'' 

l:nder this section the Tax Commission of Ohio undoubtedly has the power 
to order members of all boards of equalization in the state to visit the various 
taxing districts within their se\·eral jurisdictions, and personally to view the 
property the valuation of which is subject to equalization by them. The effect 
of such an order would bG to foreclose the discretion otherwise existing in the 
boards of equalization; what had pre,·iously been a power would become a 
duty. 

Such an order of the Tax Commission could be enforced by the penalty 
9rescribed in Section 111 of the Act of HllO, which is as follows: 

"\\'hoeyer •·i-olates any provision of this act * * '-' or neg
lects or ·refuses to obey any lawful requirement or order made by 
the commission, for every such violation, failure or refusal, shall 
be fined not less than twenty-fi,·e dollars nor more than one thou
sand dollars for eacl1 offense.'' 

'fours very truly, 
\\'. H. :\fiLLER, 

First Assista11t Attor11cy General. 
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(To the Railroad Commission.) 

RAILROAD COMMISSIOX -ACTHORI1 \ TO REQClRE THIWCGH 
TICKETS TO BE SOLD. · 

July 21st, 1910. 

Railroad Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-Your communication is received in which you enclose cor
respondence relating to the Erie Railroad Company's neglect and refusal to make 

.a through rate and ticket from Galion to Loudonville via :\fansfield, thereby 
necessitating re-checking of trunks and excess baggage at Galion, with additional 

·charge for excess baggage. 
In reply thereto I beg to say that there is no statutory provision whereby it 

is mandatory that this or other railroads in Ohio should sell through tickets, 
carrying baggage and excess baggage over connecting lines. 

Section 512 of the General Code provides that, 

"When passengers or property are transported o\·er two or more 
connecting lines of railroad between points in this state, and the 
railroad companies have made joint rates for transportation of such 
passengers or property, such rates and all charges in connection there
with shall be just and reasonable, and every unjust and unreasonable 
charge is prohibited and declared to be unlawful; * * "'" 

While it appears from the inquiry, and is a fact, that if a ticket may he 
purchased at Galion to Loudonville instead of from Galion to Mansfield, and then 
from 11ansfield to Loudonville a re-checking of baggage would not be required, 

.anli therefore, the cost of excess baggage would be but one-half of what it is, 
yet under this section it will be seen that the question of transportation of per
-sons or property over connecting lines, as result of joint rates for such trans
portation, is not maodatory but optional with the railroad. However, the subject 
has received further attention from the legislature. Section 540 General Code 
_provirles that, 

"Whenever railroads refuse or neglect to establish a joint rate 
or rates for the transportation of persons or property, the commission 
may, upon notice to the railroads and after opportunity to be heard, 
fix and establish such joint rate or rates. If the railroads party 
thereto fail to agree upon the apportionment thereof within twenty 
days after service of such order, the commission may, upon a like 
hearing, issue a supplemental order declaring the apportionment of 
such joint rate or rates which shall take effect of its own force as 
part of the original order." 

It will be observed that the provisions of this section are slightly at 
variance with said section 512 General Code, in that section .'i12 leaves the question 
of joint rate transportation optional with railroads to he determined by expe
diency and facility, while section ."itO empowers the railroad commission, anrl in 
my opinion section 512 to the contrary notwithstanding, to lix joint rates upon 
the neglect and refusal of the railroad so to rio in the manner provided for 
in the section. Yours very truly, 

U. G. DEN~L\X, 

A ltomey General. 
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RAILRO.-\D C0::\1MISSI0l'J-FREE TRANSPORTATIO~ BY RAILROADS 
-FULLY DISSCUSED. 

July 21st, 1910. 
Railroad Co111111issio11 of Ohio, Columbus, Ohio. 

GEXTLEMEN :-Your communication is received in which you submit to me 
for an opinion thereon the following inquiries: 

1. May a railroad company carry the property of its own em
ployes free of charge, or at reduced rates? 

2. Ylay a railroad company carry the property of tlte employes 
oi other railroads free of charge or at reduced rates? 

~1. :\I ay a railroad carry the property of the employes of an 
express company operating over its line free of charge, or at re
duced rates? 

4. May a railroad ·carry the property of the employes of 
other express companies not operating over its line free of charge, 
or at reduced rates? 

5. May a railroad carry the property of the employes of an 
express company operating over a different division of its lines or 
system free of charge, or at reduced rates? 

6. May an express company carry the property of its own em
ployes free of charge, or at reduced rates? 

7. May an express company carry the property of the employes 
of another express company free of charge, or at reduced rates? 

8. May an express company carry the property of the em
ployes of a railroad over whose line it operates, free of charge, or 
at reduced rates? 

9. May an express company carry the property of the employes 
of railroads, other than those over who;:e line it operates, free of 
charge or at reduced rates? 

10. May an express company carry the property of the employes 
of a roailroad over whose line it operates, but of a different division, 
free of charge, or at reduced rates? 

ln reply thereto I beg to ~ay that the answers to these several· inquiries arP. 
to be obtained from a consideration of section 515 of the General Code, as 
amended by the General Assembly of Ohio May 10, 1910. 

The section as amended is as follows: 

'":\ othing in this chapter shall prevent the carriage, storage or 
handling of freight free or at reduced rates, for the Uniterl :States, 
the state, any political subdivision or municipality thereof, for char
itable purposes, to and from fairs and expositions for exhibition 
th·~reat, or th<! property of railway employes for their own exclusive 
use or consumption or that of their families: or the issuance of 
mileage, commutation or excursion passenger tickets, if obtainable by 
any person applying therefor without discrimination, or of party 
tickets, if obtainable by all persons applying therefor under like cir
cumstances and conditions." 

Tn amending the section as aforesaid the legislature changed the language, 
to-wit. "or household goods the property of railway employes" to read "or the 
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property of railway employes for their own exclusive use or consumption or 
that of their families." 

Section :;o1 of the General Code, section 2 of the Railroad Commission act, 
prO\·icles that, 

"The term railroad as used in this chapter * * * shall 
mean and embrace express companies * * * ." 

So that this section 51.5 is equally applicable to express companies. An 
analysis of the language constituting the amendment makes clear that the legis
lature gaye to railroads and express companies within the state a wide latitude 
in free transportation of the character designated in said statute. 

I am of the opinion that a proper construction of this amended section re
quires that your inquiries all be answered in the affirmative. 

40 A. G. 

Yours very truly, 

u. G. DENMAN, 

Attomey General. 
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(To the Board of Veterinary Examiners.) 

STATE BOARD OF VETERI~ARY EXAl\II~ERS-~LAS~ER OF ISSU
ING CERTIFICATES TO PRACTICE. 

December 1st, 1910. 

MR. DAYID S. \VHITE, Secretary Ohio State Board of Veterizzar)' E.ra111iners, 
Columbus, Ohio. 

DEAR SIR:- Your communication is recei\"ed in which you state that the 
Ohio State Board of V cterinary Examiners prepared and submitted to applicants 
for certificates entitling them to enter upon the practice of \"eterinary medicine. 
and surgery in this state, pursuant to section lli-!-1 General Code of Ohio, a 
blank form of application on which was propounded for answer twel\"e separate 
inquiries and requests, the twelfth being, ··~a me 12 citizens and residents of 
Ohio, giving post office address of each, for whom you did \"eterinary work 
prior to May 21st, 1894." You then inquire whether your board may be com
pelled to issue certificates under this exemption statute to those persons who 
refuse to submit affidavits corroborating answers to question tweh·e of the appli
cation. 

The section to which you refer provides that, 

"Any person who within six months after the passage of this 
act, submits satisfactory evidence to the state board of veterinary 
examiners that he was engaged in the practice of veterinary medicine 
and surgery in this state prior to May 21st, 1894, and who pays a 
fee of $2.50 to said board shall be entitled to practice veterinary medi
cine or surgery in this state and shall receive a certificate from the 
said board signed by the members thereof; and no person shall, after 
six months following the passage of this act, practice veterinary medi
cine and surgery in this state without first having obtained from the 
state board of veterinary examiners a certificate entitling him to en
gage in such practice." 

In section 1174 of the General Code is found the names of the branches in 
which applicants shall be examined for certificates, and the manner in which 
they shall be examined and the grade required to be made for certificates of 
those who are not entitled to be given a certificate pursuant to said section 1174-1. 

In order to procure the certificate under section 1174-1 the applicant must 
have practiced veterinary medicine and surgery prior to ~lay 21st, 18!H, and 
upon application to the state board for certificate under this exemption statute 
he must submit ·"satisfactory evidence" to the board that he did so practice 
veterinary medicine and surgery in this state prior to ~Iay 21st, 1894, etc. 

Any person who held himself out to the public as a veterinary surgeon 
and did, to some extent at least, practice veterinary medicine and· surgery prior 
to May 21st, 1894, and submits "satisfactory evidence" to the board to that effect 
completes his qualification for the exemption certificate subject, of course, to the 
payment of the fee and some other minor matters of detail. Now the board 
asks the applicant under this waiver clause for the names of twelve persons for 
whom he practiced veterinary surgery prior to May 21st, 1894, and I infer from 
your inquiry that some applicants have perhaps given names that are fictitious 
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or not obtainable b,· ,·our board for verification or further information concern
ing the qualification of the applicant. To support the names given, you have 
asked that the applicant furnish you affidavits as to the names being bona fide, 
and seemingly this has been refused by the applicant. 

The statute confers a broad discretion upon this board. The evidence sub
mitted must be ··satisfactory evidence" to the board. In the case presented the 
board considers such affidavits as necessary in order that the evidence in a par
ticular case be satisfactory to the board. Courts of equity have long since estab
lished the rule that they will not interfere with the discretionary powers con
ferred upon a board or commission by a legislature unless there is a flagrant 
abuse and misapplication of that discretion and have exercised the discretion in 
an arbitrary manner to the prejudice of the parties interested. I do not be
lieve the request of the board herein comes within the rule established by our 
courts. I do not read the inquiry as meaning that twelve affidavits must be pro· 
cured as corroborating the answers, it may be two affidavits or five affidavits. 

I, therefore conclude, and express ·the opinion, that the board is justified 
in asking for further evidence of the good faith and correctness of the appli
cant in the furnishing of the twelve names asked for in inquiry ~o. 12 in the 
application for certificate contained. 

I return herewith to you blank forms of application and affidavits submitted. 

Yours very truly, 

u. G. DENMAN, 

Attorney General. 
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(To the Board of State Charities.) 

BOARD OF STATE CHARITIES-NO FU~D PROVIDED TO P:\Y FOR 
INVESTIGATING RESIDEXCE OF NO:\'-RESIDEl\'T IXSAXE PER
SON. 

February 17th, 1910. 

HoN. H. H. SHIRER, Secretary .. Board of State Charities, Columbus, Ohio. 

DEAR SrR:- I am in receipt of your letter of recent elate in which you 
si:bnit the following for my opinion : 

Sections 632a and li3:0b of the Revised Statutes, 99 0. L. 3:23, pro
vides a system of investigating residences of non-resident insane per
sons by the Board of State Charities, and where the legal residence 
Las been positively established such insane persons may be trans
ported at the expense of the State of Ohio to the place of legal 
residence. You desire to know from what fund such transportation 
expenses may be paid. 

Section 632b of the Re,•isecl Statutes, which provides that the expense 
shall be paid by the state, is in part as fo!lows: 

"* * * at any time after investigation is made, as aforesaid, 
:a non-resident person, whose legal residence has been positively estab
lished, before or after admission in or commitment to a state insti
tution, may be transported at the expense of the State of Ohio to 
such place of legal residence." 

The entire act relating to investigating the residences of non-resident insane 
persons does not mention what fund is to be drawn on to pay the transportation 
expenses, but the act merely states that such persons may be transported at the 
expense of the State of Ohio. I do not think this expense may be paid from the 
~urrent expense fund of any benevolent institution or from the contingent fund 
of the State Board of Charities, but [ am of the opinion that it will be necessary 
for the general assembly to make a specific appropriation for such expenses as 
provided in section 22 of article 2 of the Constitution of Ohio. 

Yours very truly, 

U. G. DE.'OL\1'1", 

:. Attomcy Ge11era/. 

BENEVOLENT lNSTITUTIO:\S- LIABILITY OF RELATIVES FOR SUP
PORT OF INMATES-COl\S rRUCTJON OF EXEMPTION IN FAVOR 
OF HONORABLY DISCHARGED SOLDJERS, ETC. 

August 11th, 1910. 

The Board of State Charities. MR. H. H. SHIRER, Secretary, Columbus, Ohio. 

GENTLEMEN:- I beg to acknowledge receipt of your letter of August 9th, 
requesting my opinion as to the effect of section 1Slii-10, General Code, as 
enacted April 1R, HJlO. Your specific questions are as follows: 
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"1. An honorably discharged soldier is the husband of a patient 
in a state hospital. Can he be ordered to pay for the support of his 
wife in case it is found that he is abundantly able to do so? 

"2. An honorably discharged soldier is the father of a patient 
in a state hospital. Can he be ordered to pay for the support of this 
patient if found able to do so? 

··~. A soldier's widow is a patient in a state hospital and re
ceives a pension. This pension and other property is in the custody 
of a lawfully appointed guardian. Can the guardian be ordered to 
pay for the support of said patient?" 

629 

1 quote sections 1il1::i-9 and 1815-10 of the act of April 18, 1910, which sec
tions I am satisfied, upon careful examination of the act, arc the only ones con
cerned in the solution of the questions submitted by you: 

Sec. 1il13-9. "It is the intent of this act that a husband may be 
held liable for the support of a wife while an inmate of any of said 
institutions, a wife for a husband, a father or mother for a son or 
daughter, and a son or daughter, or both, for a father or mother." 

Sec. 1815-10. "Sections 1815-1, 181::1-2, 1815-3, 1815-4, 1815-5, 
1815-6, 1815-7, 1815-8 and 1815-9 of this act shall not apply to hon
orably discharged soldiers and sailors of the United States who are 
inmates of the institutions in this act." 

It is my opinion that under section 1815-10, above quoted, no exemption 
exists to the provisions of section 1815-9 unless the inmate himself is an hon
orably discharged soldier or sailor. The status of the inmate's relative is of no 
importance whatever in th(s connection. 

Yours very truly, 
\V. H. MILLER, 

Assistant Attorney General. 

BEXEVOLEXT INSTITUTIONS-PAY PATIEXT LAW-FULLY 
DISCUSSED. 

September 8th, 1910. 

Hox. H. H. SHIRER, Secretary, Board of State Charities, Columbus, Ohio. 

DEAR SIR:- I am in receipt of your letter of recent date in which you 
submit the following for my opinion: 

"First. A young man when twenty-two years of age was com
mitted to a state hospital. He has no estate of his own. His father 
admits that he is able to support, but holds that he is not liable 
because his son was committed after he became of age. 

"Second. A married woman became insane at the age of 
twenty-five. Her husband cannot pay for her support on account of 
inability to work regularly because of being crippled through a recent 
accident. Her father has means but claims that he cannot be compelled 
to pay for her support because his daughter is of age and because of 
marriage her husband only can be held liable for her support. 
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"Is one or both of these persons liable according to section 
11315-9? 

"Third. A guardian reports that he has a fund of $750, held in 
trust for an aged ward who has been an inmate of a state hospital 
for many years and undoubtedly belongs to the incurable class. He 
has no wife, children or other near relatives dependent upon this fund 
for support. The small income barely pays taxes and furnishes cloth
ing for the patient. The guardian is willing and desires to use part 
of the principal, if it is lawful to do so, to pay for the support of his 
ward." 

Part of· "An act to amend section 1815 of the General Code, relating to the 
support of inmates in benevolent institutions at the expense of the state", is as 
follows: 

"* * * Sec. 1815-2. Within thirty days after the passage of 
this act and thereafter within thirty days after the close of each 
fiscal year, the board of state charities shall determine the amount 
per week which relatives, guardians and friends shall pay for the 
support of patients in each of said institutions. The amount shall not 
be greater than the average gross per capita cost of the preceding 
year; provided, that in no case shall the amount exceed four dollars 
per week. 

"Sec. 1815-3. * * * Said agent shall investigate the financial 
condition of the inmates now in the aforesaid institutions, or here
after committed or admitted thereto, and of the relatives liable for 
the support of such inmates, in order to determine the ability of any 
inmate or such relatives to make payment in whole or in part for the 
support of the said inmate; provided, that in all cases due regard shall 
be had for others who may be dependent for support upon the estate 
of said inmate. 

"Sec. 1815-4. * * * The board, or a committee thereof, ap
pointed for that purpose, shall determine whether such relatives shall 
be required to pay for the support of such inmates or whether such 
charges shall be made against the estate ·of such inmate. * * * 

"Sec. 1815-7. In case the estate of any inmate is sufficient for 
his or her support, without hardship to any others who may be de
pendent thereon, and no guardian has been appointed for such 
estate, the agent shall petition the probate court of the proper county 
to appoint a guardian. 

"Sec. 1815-9. It is the intent of this act that a husband may be 
held liable for the support of a wife while an inmate of any of said 
institutions, a wife for <\ husband, a father or mother for a son or 
daughter, or both, for a father or mother." 

The object of the above quoted act is to provide for persons who have 
either a wife, husband, child or ward confined in a benevolent institution .of 
this state and when, after investigation, it is found that the estate of such inmate 
is not sufficient to pay the expense of confinement, but that such person related as 
wife, husband, child or guardian has sufficient funds to pay part or all of the 
expenses of such inmate, such person sha'l be required to do so. In no case is much 
of a burden placed upon any one as the a nount that may be charged is limited by 
section 1815-2. The persons required to pay are morally b::lund to support such 
inmates and it is but right that they should be required to support those who 
should be the natural object of their bounty and not leave them to be supported by 
the public. 
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In construing this Jaw it is important to look to the history of legislation 
of this nature. The first statute of this kind was passed in England in 1601, 43 
Elizabeth, Chap. 2. This statute provided that the father, mother, grandfather 
and grandmother of poor, old, blind, lame and impotent persons shall maintain 
them. This statute, being of such ancient origin, should probably be regarded 
as in force and to have become a part of our common law. You will therefore 
note that the law passed by our last general assembly, insofar as relates to 
parents supporting indigent inmates· of benevolent institutions, is declaratory of 
the common law and should be liberally construed. Bearing this construction in 
mind, you will note section 1815-9 General Code, above quoted, holds a husband 
liable for a wife when an inmate of a benevolent institution of this state, and a 
wife for a husband, a father or mother for a son or daughter, and a son and 
daughter, or both, for a father or mother. This section places an absolute lia
bility· upon a parent to support a child, conditioned only upon financial conditions 
of such parent. The fact that a child was of age at the time of commitment to 
a benevolent institution will not exempt a parent from paying the expenses of 
such child, nor will a parent be exempt from liability merely because a daughter 
is married. True, the statute also holds the husband liable, but the parent is also 
held liable and in case the husband is not financially able to pay such expense 
and a parent is able to do so, such parent must pay. However, in case the hus
band is able to pay part of the expense, he must do so and the parent will then 
be held only for the balance. I have assumed in both cases that the parent is 
financially able to pay the expenses. 

I am, therefore, of the opinion that, in the first and second inquiries pre
sented by you.· the parents are liable according to Section 1815-9 of the General 
Code . 

. \1iswering your third inquiry, I call your attention to the part of sections 
1815-4 and lRt.'i-7, abo\·e quoted. .\s in the case cited by you, the inmate has no 
wife or other near relati,·e dependent upon his estate for support, I am of the 
opinion that your board, under section 1815-4, may determine whether or not the 
expense of such inmate shall be made against his estate and, if your board 
decides in the affirmative, I am of the opinion that you may charge the same to 
the principal of the fund in the hands of the guardian of such inmate. 

I desire to advise that I will be glad at any time to meet with you and 
discuss the numerous questions which I am sure are being presented to your 
board rclati,·e to putting this law into operation. 

Yours very truly, 
\V. H. 11rLLER, 
Asst. Attorney General. 

BLJ:\"D RELIEF- TI1IE OF P XDfE:\"T- EFFECT OF RE1IOVAL TO 
AXOTHER COUXTY- DE.\TH BEFORE PAY~IEXT. 

).farch 21rd, l!llO. 

Ho:-;. H. H. SHIRER, Secretary, Hoard of State Charities, Columbus, Ohio. 

DE.\R Sm:- I am in receipt of your letter of recent date in which you sub
mit the following for my opinion: 

"1. .-\ man was regularly granted an allowance by the blind re
lil·f commission, payments to be made at the close of each quarter 
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for the preceding three months; on March 1st he removes to another 
county but claims that he is entitled to a pro tata amount from Janu
ary 1st to date of removal. Is his contention correct or does his 
removal within the quarterly period forfeit claim to any amount 
during that period? 

"2. Does one, by removal to another county, lose all claim for 
similar relief in the county to which he has removed until one year 
has expired? 

"3. A woman is granted allowance by the blind relief commis
sion subject to the same regulations as in the first case submitted; on 
March 6th the woman dies. Is the person who cared for her entitled 
to receive the amount due from January 1st to ~Jarch 6th?" 

This department, under date of January 13, 1909, rendered an opinion to 
Hon. ]. C. Williamson, Prosecuting Attorney at Mt. Gilead, to the effect that 
payments for blind relief should be made at the end of the quarter. However, 
this does not mean that if a person, who is entitled to blind relief, removes to 
another county prior to the time that payment is due for the entire quarter, 
thereby barrs himself from all relief. I am of the opinion that such person 
would be entitled to a pro rata amount, that is, would be entitled to relief for 
the actual period which he resided in the county, which amount would be pay
able at the end of the quarter. Therefore, the person mentioned in your first 
inquiry would be entitled to pro rata amount of relief from January 1st to date 
of removal. 

Answering your second question, section 2966 of the General Code provides: 

"In order to receive relief under these provisions, a needy blind 
person must become blind while a resident of this state, and shall be 
a resident of the county for one year." 

You will note the above quoted section requires that one to be entitled to 
blind relief must be a resident of the county for one year. I am, therefore, of 
the opinion that a blind person, by removing to another county, is not entitled 
to blind relief in the county to which he has removed until one year has expired. 

Answering your third question, Sections 2966 to 2970, inclusive, of the Gen
eral Code of Ohio, relate to blind relief. These sections provide relief for the 
poor and therefore should be liberally construed so as to make them answer the 
purpose for which they were intended. I, therefore, am of the opinion that if 
the person, who cared for the blind person before death, would have a cause 
of action against the blind person if living, the blind relief commission should 
pay, from the amount that would be due the blind person, the amount due for 
care of the blind person, for the reason that the amount that would have been 
received by the blind person, if living, from the commission, would have been 
applied to pay for such care. 

Yours very truly, 

u. G. DENMAN, 

Attorney General. 



.\TTORXEY GEXERAL. 633. 

BO.\RD OF COCXTY VISITORS-TER::O.f OF OFFICE. 

:\fay 18th, 1!110. 

Hox. H. H. SHIRER, Sccrctan•, Board of State Charities, Columbus, Ohio. 

DE.\R S1R:- I am in receipt of your letter of :\lay 17th in which you submit 
the following for my opinion: 

Section (i:}:l-1-"i Revised Statutes provided that two members of 
the board of county visitors be appointed each year between the first 
day of March and the first day of April for a term of three years. 
section ():l3-1.) Revised Statutes is now section 2971 of the General 
Code, and provides that between the first clay of :\larch and the first 
clay of April the probate judge shall appoint six members of the 
board of county visitors, but no term of office is indicated anywhere 
m this or other sections. 

Query: Shall the probate judge appoint six members to serve 
indefinitely, or shall he continue under the provisions of the old law? 

1 beg to advise that under old section 633-15 the board of county visitors con
sisted of six members, and the term of office of each was definitely fixed. 

Section 633-15 is now repealed, and section 2971 of the General Code covers. 
the same subject matter, and provides in part as follows: 

"Between the first day of March and the first day of April the 
jmlge of the probate court in each county shall appoint six persons, 
not more than three of whom shall have the same political affiliation, 
who shall constitute a board of county visitors, for the inspection of 
all charitable and correctional institutions supported in whole or in 
part from the county or municipal funds. * * * " 

This section provides that six members shall be appointed between the first 
day of March and the first day of April. I do not think it was the intention of 
the general assembly to have the members serve indefinitely, but, on the other 
ham!, each year, between the first day of March and the first day of April, the
probate judge is to appoint a new board, and the term of office of each member 
of the board would, therefore, be from elate of appointment until the elate be
tween the first day of March and the first clay of April upon which the probate 
judge makes his new appointments. 

It is further provided in the same section (2!171 General Code) that all 
vacancies in the board shall be filled in the manner provided hy the original ap
pointment for the Ullexpired term only. You will note that thl' words ''unexpired 
term," as above used, has reference to a definite term. This also leads me to the 
conclusion that the term of the members of the board of county \·isitors is for 
one year. 

Very truly yours, 
u. G. DE!OIAX, 

Attnmey General. 
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(To the Dental Board.) 

DENTAL LAW -EXEMPTIONS. 

Instructor in dental college, licensed in another state, but not in Ohio not 
liable to prosewtion under deutal law. 

January 13th, 1910. 

DR. F. R. CHAPMAN, Secretary Ohio State Dental Board, Columbus, Ohio. 

DEAR SIR:-I beg to acknowledge receipt of your letter of January 13th, 
enclosing letter of Dr. W. H. McGehee, from which I have ascertained the fol
lowing facts, upon which you desire my opinion, viz.: 

Dr. McGehee is licensed to practice dentistry in the state of Virginia, ·be
tween the dental board of which state and that. of the state of Ohio there is no 
·reciprocity agreement. The Doctor contemplates engaging in the work of instruc
tion in a dental college in the state of Ohio, such work including demonstrations 
in operative dentistry. For such work he would, of course, receive a salary. Is 
it lawful for him to do so without securing a license from your board? 

Section 18 of the act regulating the practice of dentistry, 99 0. L. 66-79 
would seem to apply to the case of Dr. McGehee in two respects, viz.: 

1. In his work in the dental college he "performs dental .operations" and 
"treats .diseases or lesions of human teeth or jaws, etc.," for a "salary" as 
therein prohibited. 

2. I have no doubt but that Dr. McGehee will continue the use of the 
letters "D. D. S." in. connection. with his name. 

However, secticm 20 of the act provides that, 

"Nothing in this act· applies * * '~ to a legal practitioner of 
dentistry of another state, making clinical demonstrations before a 

* * * dental college." 

\Vhile a strict construction of this section would seem to confine its meaning 
to single demonstrations as against continuous employment in a dental college, I 
am clearly of the opinion that the spirit of this proviso would make it applicable 
to the case at hand~ 

I a1p, therefore, of the opinion that Dr. McGehee would not violate the law 
by engaging in the work of instruction in a dental college as described by him. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

DEXTAL BOARD MAY NOT WAIVE CLINICAL PART OF STATE 
EXAMINATION. 

April ~9th, 1910. 

RoN. L. L. YoxKER,'Sec'y Ohio State Dental Board, Bowling Green, Ohio. 
DEAR SrR: I am in receipt of your letter of April 27th in which you submit 

-the following for my opinion : 

Last June an applicant before the State Dental Board failed to 
pass the required 75 per cent in the theoretical branches, but passed 
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the 80 per cent in the clinical. At the October examination he failed 
again in the theoretical. You now assume that if this applicant 
comes before you the third time he comes as a new applicant, making 
another application and paying the full fee. 

Query: May the Dental Board, if they see fit, waive that part 
of the examination which he successfully passed and only require 
him to try the theoretical? 

635 

l beg to call your attention to Section 1322 of the General Code, which IS as 
follows: 

''An applicant for a license to practice dentistry shall appear 
before the state dental board at its first meeting after the filing of 
his application, and pass a satisfactory examination, consisting of prac
tical demonstrations and written or oral tests, or both, in the following 
subjects: anatomy, physiology, chemistry, materia medica, thera
peutics, and metallurgy, histology, pathology, bacteriology, prosthetics, 
operative dentistry, oral surgery, anesthetics, orthodontia, and oral 
hygiene." 

You will note the above section enumerates what ar: examination shall con
sist of. I assume by clinical work you refer to practical demonstrations, and 
by theoretical work you refer to the written or oral tests. You witl note the above 
section requires an examination to consist of both. If your board should divide 
the subjects, the applicant would not be given an examination within the meaning 
of the above section, and I am, therefore, of the opinion that your board is 
without authority, at the coming examination, to examine the applicant referred 
to in your inquiry only in theoretical work, but are required to examine such 
applicant in both theoetical and cliiiical work. 

Your assumption that the ahove applicant will· be required to make new 
application. and pay the full examination fees at the coming examination, is correct. 

Very truly yours, 

U. G. DE:>MAN, 

Attomey Ge11cral. 
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(To the Medical Board.) 

MEDICAL BOARD-MANXER OF DETERMINATION OF STANDING 
OF MEDICAL IXSTITCTIOXS. 

September 21, HHO. 

DR. }AMES A. DuNCAX, Member, Ohio State Medical Board. Toledo, Ohio. 

DEAR SrR:- I beg to acknowledge receipt of your letter of September lith, 
enclosing copy of Jetter addressed to you by Dr. John Scudder· and submitting for 
my opinion thereon the following question: 

May the state medical board determine m advance the standing 
of particular medical colleges, or may the action of the board respect
ing the standing of such institutions be taken only upon presentation 
to it of a diploma from such institution by an applicant before it? 
How, in short, should the action of the board enjoined upon it by 

law respecting the standing of medica! colleges be taken? 

The following provisions of the General Code are in point: Section 12.70: 

"* * * The applicant * * * must produce a * * * di
ploma from a legally chartered medical institution in the United States,. 
in good standing as defined by the board, at the time the diploma was 
issued * '~ * " 

Section 1272: 

"If the state medical board finds that * * * his diploma 
':' * * granted by a legally chartered medical institution in the 
United States in good standing· as determined by the board * * * 
the board shall admit such applicant to an examination." 

I am aware that former Attorney General advised the then Ohio State Board 
of Medical Registration and Examination that its action respecting the standing 
of a medical institution could only be predicated upon the presentation to it by an 
applicant of a diploma issued by such institution. While I have not compared 
the present law with the one under which the opinion was written, suffice it to 
say that, in my judgment, the opinion as applied to the present law is only in part 
correct. The two sections above quoted impose not one but two sets of powers 
and duties upon the state medical board, viz: 

1. The adoption of a definition of what constitutes a medical institution 
in good standing. This definition must be framed generally and, in my opinion, 
is beyond the power of the board to adopt a resolution specifying by name various 
institutions as being either of good standing or as failing to conform to such a 
standing. The rule must be general and uniform. 

2. The determination upon a particular diploma presented by an applicant 
as to the good standing of the institution issuing the same measured by the defini
tion adopted by the board itscif, and in force at the time the diploma was issued. 

That the "definition" under Section 1270 is not the same thing as the "deter
mination" to be made under Section 1272 is clear from the fact that the former 
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--ection requir.-s th.- applicant 1t1erely to produce a diploma from an institution in 
good standing as detined by the board at the time the dip!oma -u:as is.-ucd, while 
the lattl·r section re4uires the determination or finding of the board to be made at 
the time the application is presented to it. 

Putting it in another way, the board must adopt a rule delining •·good 
standing··; but it can not investigate the standi11g of a particular college as 
measured by such rule until the particular application is before it for considera
tion. \\"hen such application is before it for consideration, however, it must 
determine the good standing oi the particular college, not by any view as to 
the present standing of the college but by the application of the rule adopted 
by the board to the college or institution as it existed at the time the diploma 
was issued. ::\lore specifically, the question raised by an application accompanied 
by a diploma i..; as follows: 

"\Vas the institution issuing this diploma in good standing as defined by 
this board at the elate on which the diploma was issued?" 

I have reached the foregoing conclusion not only upon consideration of the 
sections involved, but also because a contrary ruling would permit the state 
medical board to act retroactively with respect to the specific credentials. Such 
.a legislative intention is never presumed. 

Very truly yours, 

u. G. DENMAN, 

Attome;y Ge11cral. 
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(To the Pharmacy Board.} 

PHARMACY LAW -APPLICATION OF. 

Purchasing agent of the Ohio Horticultural Society not criminally liable w1der 
the pharmacy law for purchase of chemicals from manufacture, etc. · 

February 15th, 1910. 

DR. FRANK H. FROST, Secretary Ohio State Board of Pharmacy, Columbus, Ohio. 

DEAR SIR:- You have submitted to me for my opinion thereon the following 
questi:m. presented hy a letter addressed to you by Mr. F. H. Ballou, Secretary of 
the Ohio State Horticultural Society. 

The Ohio Horticultural Society has established a purchasing 
agency in charge of a person to whom the members of the society 
address orders for chemicals and poisons to be used as insecticides. 
This purchasing agent buys such chemicals and poisons in wholesale 
lots from manufacturers. The manufacturers in turn ship the orders 
in separate lots to the individual members of the society or in 
such separate lots to the purchasing agent who then distributes them to 
the several members to whom they are addressed, the selection of the 
goods from the stock being made by the manufacturer at the manu
factory. 

Query: Does this method of doing business violate the pharmacy 
law. 

Section 77 of the act "To revise and consolidate the laws relating to the 
state board of health, etc.", 99 0. L. 492-507, provides in part that, 

"No person not a legally registered pharmacist shall open or 
conduct a pharmacy or retail drug or chemical store * * * No 
person not a legally registered pharmacist shall compound, dispense 
or sell any drug, chemical, poison or pharmaceutical preparation 

* * * 

Manifestly the purchasing agent cannot be convicted of conducting a retail 
drug store, nor in my opinion does he act, under the scheme of business above 
detailed,. in violation of the other provisions above quoted. In the first place he 
appears, in the light of the assumed facts, to be the agent of the members of the 
society to purchase on their account, and not the agent of the manufacturer to 
sell, consequently he cannot be found guilty of selling anything. 

Again the technical question as to the place of the sale may be eliminated 
for the reason that in the phrase "compound, dispense or sell", the word "sell" 
is, in my opinion, to be limited in meaning by the application of the rule of 
ejusdem generis, so that a person would not be regarded as selling within its 
meaning unless he selects from a stock of poisons the particular poison desired 
by the purchaser. In short I can conceive of no view of the case in which the 
purchasing agent could be held accountable under the pharmacy Jaw. 

If there is a violation of the law in question under the above statement of 
facts, it could only occur in the manufacture. In my judgment the law necessi
tates the employment of registered pharmacists and assistant pharmacists by 
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wholesale or manufacturing druggists for the purpose of handling sales thus 
made directly to the consumer, or rather made otherwise than to a retail druggist. 

I take it, however, that the question submitted relates to criminal liability 
of the purchasing agent alone. The abO\·e quoted provisions of the pharmacy law 
are the only ones in that law applicable to the question at hand. 

It is my opinion, therefore, that the purchasing agent of the Ohio Horticul
tural Society, conducting his business on the plan above described, does not 
violate the pharmacy law. 

I herewith return the letter of :0.1r. Ballou. 

Yours very truly, 

U. G. DENMAN, 

Attorney General. 
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(To the Armory Board.) 

ABSTRACT OF TITLE TO PROPOSED ARMORY SITE lX POMEROY
IXFORMATIO:\' AS TO. 

July 6th, 1910. 

CoL. BYRON L. BARGAR, Secretary State Aarmory Board, Columbus, 0/zio. 

DEAR Sm:- I am in receipt of an abstract of title and deed of county com
missioners of Meigs County" for a certain tract of land situatc'd in the \·illage of 
Pomeroy which it is proposed to convey to the state for armory purposes. I 
am requested to direct my opinion as to the sufficiency of tht d;oed to yo.t. 

I have carefully examined the abstract of title and find therein no serious 
'(jefects. The title appears to stand in the name of the board of co:mty C:llmmis
.sioners of Meigs County and their successors, although the statute ~ection 2433 
-General Code, formerly section 870 Revised Statutes, requires that ''the title of such 
xeal estate (purchased for county purposes) shall be conveyed in fee sirnple to the 
·county." I regard this matter, however, as unimportant. ?\ o exami;tation has. 
heen made in the federal courts for pending snits or judgments. Xo examination 
has been made for municipal assessments. 

Subject to the foregoing qualifications, 1 am of the '!pinion that the title 
-of the board of county commissioners of Meigs County to the property sought to be 
-conveyed by them to the state is free and clear of encumbrance. 

The deed recites that the county commissioners have been paic the sum of 
two thousand ($2,000.00) dollars "by certain public-spirited citizens of the county 
-of Meigs", and the same is given as a consideration for the conveyance. There is 
no recital, however, as to any determination by the commissioners concerning the 
J)olicy of making the sale. Section 880 Revi::ed Statutes, at present section 2447 
-General Code, provides that, 

"If in their opinion the interest of the county so rer1uires, the 
commissioners may sell any real estate belonging to the county, and 
not needed for public use." 

In my opinion, this section makes necessary formal action on the part of the 
•commissioners, determining that the interest of the county requires the 
-sale of the real estate in queston. This determination should be spread upon 
the minutes of the commissioners in the form of a resolution, and the fact of 
such action should not only be made to appear upon the abstract of title, but 
·should also be recited in the deed. 

I advise, therefore, that you do not accept the deed of the board of county 
-commissioners of Meigs County until the provisions of the statute are complied 
with. Yours very truly, 

W. H. MILLER, 
First Assista11t Attorney Ge11eral. 

:MUNICIPAL CORPORATIONS-STATE ARMORY BOARD-WITHOUT 
AUTHORITY TO DONATE LAi\TD TO. 

May 16th, 1910. 

H<JN. B. L. BARGAR, Secretary, Ohio State Armory Board, Columbus, Ohio. 

DEAR SIR:- Referring to your letter of May 13th in which you submit a 
<draft of deed by which the village of Manchester proposes to donate lands to 



ATTORXEY GEXERAL. 6U 

the State of Ohio for armory purposes, asking the opinion of this department 
as to the sufficiency of the proposed conveyance . 

. \n .\ct to prO\·ide for the carrying into eifect of provisions of Article 9 
of the Constitution of Ohio, 100 Ohio Laws, page 25, authorizes the State 
Armory Board to receive gifts or donations of land, money or other property 
for the purposes of aiding in the purchase of building, furnishing or maintaining 
of any armory building, but requiring that "all lands acquired .shall be deeded 
to the State of Ohio." This act is sufficient authority for your board to accept 
the land which the \·illage of ~[anchester desires to donate to you for armory 
purposes, but there is no authority whatever for the village of :Manchester to 
donate its lands for such purposes. .\ municipal corporation has only such 
powers as has been given to it by the legislature. .\uthority to donate lands to 
the State .\rmory Board for armory purposes is not one of the powers given to 
a municipal corporation. 

I am therefore, of the opinion that, although your board has authority to 
accept the clonation of land from the village of ~ranchester, and the deed con
ve}:ing the same is in regular fc!rm, the village of ~lanche"tt:r is without authority 
to make a deed donating land to your board. 

Yours very truly, 
L". G. DENMAN, 

Attorney Ge11eral. 

AR:'IfORY BOARD MAY XOT DETERMIXE RESPO.'JSIBILITY OF 
BIDDERS. 

October 3rd, 1910. 

CoL. BvRox L. BARGAR, Secretary, Ohio :;'tate Arlllory Board, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of recent date 
requesting my opinion as to the construction of section 5258 General Code, form
erly section 3 of the State Armory Law, so called, 100 0. L. page 25. Said 

• section provides in part as follows: 

"The board shall advertise for sealed bids for the erection of 
such armory * * *. Upon the day specified in the advertisement 
the bids received shall be opened by the board, and the lowest bid 
which complies with the plans and specifications submitted may be 
accepted. The board may reject any and all bids and re-advertise 
for bids." 

Your questions are as follows: 

"1. Under this provision, is the Board required to accept the 
lowest bid or none?" 

"2. Or may the Board accept the lowest responsible·bid ?" 

I have carefully examined the authorities relating to the discretion of admin
istrative boards and other public officials charged with the construction of public 
improvements, and with the duty of inviting competitive bidding therefor and 
awarding the contract. I have, however, failed to find any case in which a 
statute precisely like the one under consideration has been construed. While 
the provision respecting the acceptance of the lowest bid which complies with 

41 A. G. 
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the .plans and specifications is in form a grant of power, it amounts, in my 
judgment to a mandatory limitation upon the power of the board, that is to 
say, the power to accept the lowest bid is not by implication to be extended to 
the acceptance of any other bid upon ~he principle that the expression of one 
thing is . the exclusion of all others. Putting it another way the word "may" 
should be read "shall." The doubt as to the meaning of the section arises by · 
reason of the last sentence. It is quite apparent that the General Assembly has 
thereby conferred upon the board power to reject bids, and it will be observed 
that. t:.e statute does not enumerate the causes for which bids may b<: rejected. 
Therefore, such causes must be gathered by implication from the entire section. 

On the one hand it is clear that the board may reject any number of bids 
less than the whole numher submitted and accept the lowest bid of those remain
ing unrej ectcd. ln my judgment. however, the board in taking such action may 
lHlt predicate the same upon the irresponsibility of the bidder, or his supposed 
inability to perform the work in a workman-like manner. The power to do this 
must appear in the statute, and as has already been observed, the section not 
only does not contain any such specific grant of power but really contains a 
provision having an exactly opposite meaning. There are other reasons for 
which a bid may be rejected, one of them is apparent from the section itself, 
viz., failure to comply with the plans and specifications. This fact together with 
other considerations suggests the true rule as to what causes may be acted upon 
by the board in rejecting the bid as follows: Any irregularity or insufficiency 
in any bid appareut 011 the face thereof, is a proper ground for rejection of 
such bid. In order to pass upon the responsibility of the bidder or his ability 
to complete the work in a proper manner, the board would of necessity have to 
rely upon sources of information other than the face of the bid. This under 
the section they would have no right to do. 

As above stated I have found no cases directly in point and therefore cite 
none. I deem it proper to state, however, that my conclusion is based upon a 
careful examination of. all of the authorities, and that in my opinion the State 
Armory Board in rejecting any bid under section 5258 General Code may not 
determine the responsibility of the bidder, his ability to complete the work satis
fac~orily or any other matter not apparent upon the face of the bid. 

Yours very truly, 

U. G. DEX;\IAN, 
Attorney General. 

ARMORY BOARD-ABSTRACT OF TITLE OF PROPOSED SITE .\T 
NORWALK. 

July 15th, 1!!10. 

CoL. BYRON L. BARGAR, Secretary Ohio State Armory Roard, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt oi your letter of June lOth sub
mitting deed· from F. B. Case and wife to the State of Ohio coll\·eying the fol
lowing premises, situated in the city of ~ orwalk, County of Huron and State 
of Ohio and being part of In-lot number Twelve hundred and thirty-four (12::\4) 

. fronting on the northerly side of Monroe street in said city, described as fol
~ows: beginning at a point on the north line of said Monroe street 15 feet east 
9f .the Gilger Theater, thence easterly along the north line of said Monroe ,street, 
6.5 feet; thence northerly parallel with the east line of said In-lot 150 feet; thence 
westuly parallel with the north line of said Monroe street, 65 feet~ thence 
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southerly paral:d with the east line of said In-lot 1-iO feet to the place of begin
ning, at:rl ':eing the same premises conveyed to the State of Ohio uy dt:ed dated 
June 1, ]!1!0, by F. B. Case and wife. 

1 ha\·e carefully examined the abstract and find no serious defects in the 
title as disclosed thereby. The affida>its furnished at my instance disclose that 
Charles ]. Battell, who owned the property involved about the year 1861 was a 
bachelor. Charles B. Stickney, who owned the property between the years 1872 
to 18~1, was personally known to a member of this department and was a bachelor. 
Accordingly I have ignored the failure of the abstract to disclose this fact. 

I find that the property stands on the tax duplicate of Huron county, Ohio, 
in the name of the State of Ohio by virtue of the conveyance effected by the 
deed submitted to me. The title conveyed by this deed is subject to the encum
brance created by the following language: "If at any time said premises shall 
cease to be use as a site for an armory or other public building then said 
premises shall re,·ert to the said F. B. Case, the grantor, his heirs or assigns." 

In this connection I refer you to section .3256, General Code, which author
izes the Armory Board to receive gifts or donations of land. Said section pro
vid<:s in part that: 

''The land so acquired shall be deeded to the state of Ohio, and 
the property received under the provisions of this section from any 
source shall become the property of the state." 

I doubt the power of the board under this section to accept a qualified or 
defeasible title on behalf of the state, and submit this point for your consideration 
in that connection. 

Taxes for the .Jast half of the year 1909 amounting to 82.86 and taxes for 
the first half of the year 1910, amount undetermined, are a lien. No examination 
has been made in the federal courts for pending suits and judgments. No ex
amination has been made of the records of the city of Norwalk for special assess
ments. 

Subject to the foregoing qualifications I beg to advise that the title of the 
State of Ohio under the deed in question is good. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

ARMORY BOARD-ABSTRACT OF LANDS AT BOWLING GREEN, OHIO. 

July 20th, 1910. 

CoL. BYRON L. BARGAR, Secretary Ohio State Armory Board, Columbus, Ohio. 

DEAR SIR:- I have carefully examined the accompanying abstract of title 
to lots Nos. 208 and 209 in Alfred Thurstin's Addition to the city of Bowling 
Green, \Vood county, Ohio, prepared by Robert Dunn, attorney and abstracter, 
under date of July 2, 1910, and from such examination, assuming that lots 111 
and 112 and lots 208 and 209 of Thurstin's addition are the same lots, said ab
stract shows a good marketable title of record at the date thereof in Earl \V. 
:\ferry, subject to the 1909 taxes, amounting to 846.10 and the 1910 taxes unde
termined. 

I' ha\·e also examined the accompanying deed purporting to convey said lots 
t<J the city of Columbus and believe the same is sufficient to convey the premises 
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to the state, but suggest that the plat book and page of the addition might be 
inserted in the description in the deed. I am herewith returning to you the ab-
stract and deed. Very truly yours, 

u. G. DE:S~IA::--', 

Attonzey General. 

STATE AR:.IORY BOARD-CO)JSTRUCTIOX OF :\R}.IORY 

Compensatio11 of architect e111p/oyed by Stale Armory Board in coils/ruction 
of armory included withi11 lllaxilllll/11 lllllOWII of $I5,00o which may be e:rpe11ded 
in such COIISfrHCfiOII. 

X ovember lith, 1!)10. 

CoL. BYRON L. BA]{GAR, Secretary State Annory Board, Columbus, Ohio. 

DEAR SIR: -1 beg to acknowledge receipt of your letter requesting my 
opinion upon the following question: 

;<The max1mum amount for the building of a one company 
armory is $10,000.00. Does this amount necessarily cover architect's 
fees and expenses, or may such fees and expenses be paid in addition 
to $15,000.00 for the construction of one such armory?" 

Section 5257 of the General Code provides that, 

"W,hen the board deems it to the best interests of the state and 
advisable to erect an armory * * * it shall cause plans, specifica
tions and estimates to be prepared for an armory at the place it has 
so selected, and proceed to erect such armory as hereinafter pro
vided in this chapter." 

Section 5261 of the General Code provides in part that, 

"The maximum amount to be expended by the state for the 
building or purchase of an armory for a company or single organiza
tion, shall not exceed fifteen thousand dollars. * * *." 

I am of the opm10n that said maximum amount of $1.5,000 includes the 
compensation of the architect. The following reasons for such a holding appear: 

l. The limitation of section 5261 is upon the amount to be expended "for 
the building or purchase of an armory." If an armory _were purchased it would 
be acquired complete, while if the word "building" is to he construed in its 
narrowest sense it would not include all of the proceedings necessary to the 
acquisition of an armory in this manner. In other words the fact that t~e 

limitation is both upon the building and the purchase tends to indicate that the 
$15,000 limit is upon the amount of money that may he expended in any way 
for the acquisition of an armory for the state. -

2. The section relates to the powers of the board, a public agency. It is 
held that power to "build" an edifice includes the power to have plans and 
specifications prepared and to employ an architect for that purpose. (Peterson 
v. N. Y., 17 N. Y. 44!1). It is true that the duty to cause plans, specifications 
and estimates to be prepared is specifically imposed upon the boanl by the above 
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quoted pronston of section .32-17. However, it will he obsen-ecl th:1t the board 
is required to have a separate set of plans, specifications and estimates pre
pared for each armory to be constructed by it, and that the board is not required 
or authorized to employ an architect upon a continuing salary for the purpose 
of preparing plans and specifications. 

In this same connection it has been held that under the laws of this state, 
as well as other states, an architect performing services in the way of the 
preparation of plans and specifications and sHperintendence of construction of 
a building is entitled to a laborer's lien upon the premises. (Phoenix Furniture 
Co. v. Put-in-Bay Hotel Co., GG Fed. Rep. 683). See generally 2 Am. & Eng. 
Enc. of Law, page 824 and cases vited in the note. 

It will be observed that some of the cases cited in the note above referred 
to create a distinction between the services of an architect acting as superin
tendent and his sen·ices in the preparation of plans and specifications. It is 
not clear, however, that this is the law in Ohio, and even if it were, I am of 
the opinion that under the state armory law no such distinction exists. I cite 
the mechanic's lien decisions for the purpose of showing that in law the services 
of the architect constitute a part of the services necessary for the construction 
or building of an edifice. That is to say, the architect stands in the same situa
tion with respect to the construction of the building as docs any laborer who 
performs sen·ices thereon. 

For both the foregoing reasons I am of the opinion that the limitation of 
$15,000 imposed by section ."i2G1 General Code includes e\·ery initial expense in
curred by the state arm<?ry board for the acquisition of an armory for a com
pany or single organization, and that in case such acquisition is by way of con
struction the compensation of the architect who prepares the plans, specifica
tions and estimates and superintends the construction of the building on behalf 
of the board must be included in said 815,000. 

Yours very truly, 
U. G. DENMAN, 

Attonzey General. 

STATE .\RMORY BOARD MAY ACCEPT COXDITJOX.\L FEE. 

July 2:1rd, 1!110. 

Cor.. B\'ROX L. B.\RGAR, Secretary State Armory Board, Columbus, 0/zio. 

DF..\R SIR:- I beg to acknowledge receipt of your letter of July :!2nd re
ferring to my recent opinion as to the title com·eyed to the State of Ohio by the 
deed of F. B. Case for a site for an armory. You state that the grantor .refuses 
to execute a proper convqance releasing the condition of the deed, and in view 
thereof request my opinion upon the following questions: 

'·]. l s it within the 1~owers of the Board to accept any hut a 
fee simple title? 

"2. l s it within the powers of the Board to accept the title 
tendered by ;'\fr. Case in this deed, and erect thereafter an armory on 
the site?"' 

I deem it proper to state that the formt·r opinion was designed merely to 
call your attention to the incumbrances createcl by the condition in the deed, 
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upon the· supposition that the same could be removed by further negotiatiOn with 
the grantor; I did not ·at that time express an unqualified opinion as to the 
powers of the board in acquiring title for the State by donation. Your present· 
inquiry makes it necessary for me to investigate carefully the· provisions of law 
relating to the powers of the State Armory Board. 

Section 5256, General Code, provides: 

"The board may recei,·e gifts or donations of land, money or 
other property for the purpose of aiding in the purchase, building, 
furnishing or maintaining of an armory building. All lands so ac
quired shall be deeded to the state of Ohio, and all property received 
under the provisions of this section from any source, shall become 
the property of state." 

It is elementary that the State Armory Board, being a public agency of lim
ited powers, cannot bind the state by a contract beyond the scope of its actual 
authority. The effect of accepting a deed which provides for a reversion to the 
grantor in case the property is not used for a given purpose, is to all intents and 
purposes the same as if a contract had been made binding the State to use the 
property for a certain purpose and for no other purposes. 

Standing by itself the section above quoted certainly does not confer upon ., 
the Armory Board the power to accept a qualified title as, upon the principles 
above suggested, it must be construed in favor of the State. However, the sec
tion does not stand alone, but is a portion of an act known as the State Armory 
law. Section 5260, General Code, also a portion of that act is in pari materia. 
It provides as follows: 

"The board shall have like powers to condemn and appropriate 
land for public use, as the state board of public works. Land to 
build armories upon is hereby declared to be a public necessity." 

This section must be considered in determining the exact scope of the 
authority of the armory board to make contracts on behalf of the state. It is 
not sufficient in itself, of course, to determine this question, as it refers to 
another law. The powers of the board of public works in the appropriation of 
property for a public necessity (as distinguished from a public exigency) arc not 
defined in the General Code. The procedure is outlined in section 442 et. seq. 
Said section 442, General Code, provides that the board of public works in ap
propriating property shall first make and subscribe ·a certificate which shall con
tain a full description of the property intended to be appropriated without pre
scribing whether or not anything less than a fee simple title may be appropriated. 
Standing by itself this section might be construed either as a grant of power 
limited to the appropriation of a fee or as permitting the appropriation of a right 
or interest less than a fee. Indeed, it seems that the latter interpretation is the 
correct one inasmuch as it has been decided that the state can take only such 
interest as is necessary for the public use. 

McArthur v. Kelly, 5 Ohio 140. 
Giesy v. Ry. 4 0. S. 308. 

The meaning of said section 442 is then at least doubtful, and we are jus
tified in referring to the pre-existing law for its interpretation. This upon the 
principle that, a revision or codification not being presumed to change the law, 
ambiguous or doubtful phrases in it may be construed by reference to the prior 
acts. 
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Section 218-21 R. S., defining the scope of the power of the board of public 
works in appropriating private property, provided in part as follows: 

"When the public use of the property will be temporary, or at 
intervals only, or when for any other reason it may be unnecessary 
or inexpedient to appropriate the fee simple therein, or absolute right 
thereto, an easement, or right, commensurate with the use to be made 
thereof, may be appropriated * * *." 

It follows from the foregoing that the Armory Board as well as the board 
of public works has the power to appropriate on behalf of the state less than a 
fee simple title. This being the case, in my opinion the Armory Board as well 
has the powc:r to accept by donation less than a fee simple title. 

T ha,·e not the deed for the Norwalk armory site before me, and am,. 
therefore, unable to quote its condition. I am of the opinion, however, that your 
board has discretionary power to accept the title as qualified thereby, and to 
erect thereafter an armory on the site conveyed by it. 

Yours very truly, 

u. G. DENMAN, 

Attomey Ge11eral. 
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(To the Embalming Board.) 

BOARD OF EMBALMI.:-\G EXAMINERS- MA.:-\XER OF ISSUING 
LICENSE. 

Embalming board may not issue licenses upon affidavit e·l!en though application 
had been made prior to repeal of law authorizing same. 

June 24th, 1910. 

RoN. W. H. BATEMAN, Secretar}' Ohio State Board of Embalming Exami11ers, 
Zanesville, Ohio. 

DEAR SIR:- Referring to your correspondence relative to the power of the 
Ohio State Board of Embalming Examiners to grant a license without examination 
but upon an affidavit of Mr. Frank Marek, as was formerly provided in section 
4412-16 of the Revised Statutes of Ohio, I beg to advise that T have carefully gone 
over the files which we have in this matter and I find there is some conflict in 
the statement of facts in this case. The records of your board show that on March 
16, 1907, Mr. Marek paid an examination fee of $5 to your board and was 
examined for an e111balming license on April 16 and 17, 1907, at Columbus, Ohio, 
and failed in the examination. Mr. Marek claims that at the time he filed his 
application for license he offered to file with your board an affidavit to the 
effect that he had been in actual practice of embalming for more than five years 
prior to April 30, 190:2, and that he was informed by the board that he would 
have to take an examination as the bo<1rd could not <~ccept his affidavit of pr<~ctice 
in lieu of an examination. 

Under the above statement of facts, your board desire.; to know whether or 
not they have power to issue a license to Mr. Marek under old section 4412-16, 
Revised Statutes of Ohio. 

I call your attention to the fact that section 4412-16, Revised Statutes of Oh.io, 
which formerly authorized your hoard to issue a license upon affidavit of five 
years' practice prior to 1902, has been repealed and the present law (sections 
1335 to 1 34S, inclusive, General Code), which governs your board in the issuing 
of licenses, only permits a license to be issued upon examination. The state 
embalming board is a creature of statute and has only such powers as are conferred 
upon it by statute and, as the present law only authorizes the board to issue a 
license upon examination, I am of the opinion that the board is without authority 
to issue a license to Mr. Marek upon an affidavit of five years' practice, as was 
formerly permitted under section 4412-16 Revised Statutes. By comparing the 
original embalming law, as passed in 1902, and the embalming law in its present 
form, it clearly appears to have been the intention of the general assembly, 
by enacting that part of 4412-16 Hevised Statutes which authorized a license to 
be issued upon affidavit of practice, and, by omitting that feature in the present 
l<~w, to give a limited time for persons who have practiced embalming prior to 
1902 to present their claim to the board for a license upon affidavit. There was 
no assurance given by the general assembly that the embalming law would for any 
definite time authorize a license to he issued in that manner. 1 f Mr. Marek's con
tention that the embalming board, at the time he filed his application for a license, 
informed him that he would be required to take an examination and that a license 
would not be issued to him upon affidavit, is correct. Mr. Marek at that time 
should have taken some action to determine if the infornntion given to him was 
correct and should not have waited until the embalming- Jaw had been changed 
by taking from the embalming board the authority to issue a license upon affidavit. 
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In this connection, it is to be borne in mind that the law favors tht' <liligent and 
not the negligent. 

I have carefully examined the brief filed by ::\fr. ::\Iarck's attorneys and do 
not agree with their contention that ::\Ir. ::\farek's "case" was "pending'' before 
your board at the time the new law went into effect and that therefore he is 
entitled to a lict<nse under the old law. In my opinion ::\f r. :\farek's application for 
.a license by affidavit was never before your board. Xowhere do I find that ::\fr. 
Marek filed an affidavit with your board. He filed an application for a license and 
took the examination and failed, and, after such failure, took no further action 
until 1910, which was two years after the law, providing that licenses to practice 
embalming could only be issued upon examination, was passed. 

In this connection, I desire to add that even if ::\Ir. ::\'Iarek's application for a 
license by affidavit '·was pending" hdore the embalming board at the time section 
4412-1/3 R. S. was repealed, the embalming board would, nevertheless, under the 
present law, be without authority to grant Mr. Marek a license upon affidavit. Mr. 
·Marek's attorneys, in their brief, particularly called my attention to section 26 of the 
·General Code, which is as follows : 

''\Vhenever a statute is repealed or amended, such repeal or 
amendment shall in no manner affect pending :tctions. prosecutions, 
or proceedings, civil or criminal, and when the repeal or amendment 
relates to the remedy, it shall not affect pending actions, prosecutions, 
or proceedings, unless so expressed, nor shall any repeal or amend
ment affect causes of such action, prosecution, or proceeding, exist
ing at the time of such amendment or repeal, unless otherwise ex
pressly provided in the amending or repealing act." 

This section was iormerly section 7!.1 of the Revised Statutes of Ohio. The 
Court, in construing this section in the case of Commissioners of Union County 
v. Green, 40 0. S. ~29, used the following language: 

"In our view the terms 'actions, prosecutions, or proceedings' 
are used in the statute with reference to judicial matters, and relate to 
the prosecution or defense of civil and criminal actions and can have 
no just application to the statutory proceeding under consideration." 

I am, therefore, of the opinion that section 26 of the General Code has no 
application whatever to the matter before us. 

I consider the only question in this case to be, whether or not the embalming 
board of Ohio may, under the present law, issue a license to any one upon affidavit 
and without such applicant submitting to and passing an examination as provided 
in the present law, and I am of the opinion that the board is without such author
ity and that all applicants must submit to and pass. the examination provided for 
in the General Code. I therefore suggest that your board decline to issue a 
license upon the application of Mr. Marek for a license to practice embalming 
upon affidavit of five years' practice. 

Yours very truly, 

U. G. DElOlAX, 

Attomey Ge11eral. 
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(To the Various State Institutions.) 

(To the Boys' Industrial School.) 

BOYS' IKDUSTRIAL SCHOOL-PROBATION CASES-ACTION TO BE 
TAKE~ BY SUPERINTENDENT. 

January 4th, 1910. 

HoN. F. C. GERLACH, Superintendent Bo·ys' Industrial School, Lancaster, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your communication of January 
3rd, in which you enclose letter received from the assistant prosecuting attorney 
of Franklin County requesting that you forward the necessary papers for 
placing a young man on probation who was committed to your institution. I note· 
that you advise that your institution has never had anything to do with these 
cases until the boys have been actually committed to the school. 

I beg to advise that section 3 of House Bill No. 395, ( 0. L. 339), has 
no application whatever to the Boys' Industrial School. This section applies 
only to the penitentiary and to the Ohio State Reformatory. 

Section 10 of the above act, however, applies to the Boys' Industrial School 
and from a readin&" of the same I am~ of the opiniorr that it is not necessary 
for your institution to do anything with probation cases until the boys have 
been actually committed to the school. The assistant prosecuting attorney 
evidently construed. section 3 to apply to the Boys' Industrial School, which is not 
the case, as such section applies only to the penitentiary and the Ohio State Re-
formatory. Yours very truly, 

U. G. DENMAN, 

Attorney General. 

BOYS' INDUSTRIAL SCHOOL-INCIDENTAL EXPENSES. 

Boys' Industrial School may collect for de11tal a11d optical work from countie.s 
under incidelllal expc11ses, but may not collect traveling expe11ses. 

April 11th, 1910. 

HoN. F. C. GERLACH, Superinteudellt, Hoys'.lndustriai School, Lancaster, Ohio. 

DEAR SIR:- Your communication is rec:ei,·ed in which you submit the fol
lowing inquiry: 

''Under 'incidental expenses' would we be allowerl to collect from 
counties for dental and optical work for boys who are homeless or 
boys whose parents are unable to pay for such necessary work:" 

ln reply I beg to say, Section 1816 G~neral Code, is as follows: 

·'In case of failure to pay incidental expenses, or furnish neces
sary clothing, the steward or other financial officer of the institution 
m;1y pay such expenses, and furnish the requisite clothing, and pay 
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therefor from the appropriation for the current expenses of the institu
tion, keeping and reporting a separate account thereof. The account 
·~o drawn, :.igned by such officer, countersigned by the superintendent, 
and sealed with the seal of the institution, shall be forwarded to the 

·anditor of the county, from which the person came, who shall pay the 
amount of such bill from the county funds to the financial officer of 
the institution and charge the amount to the current expense fund. 

The county auditor shall then collect the account in the name of 
the state, as other debts are collected." 

Section 181:-i of the General Code provides that, 

"All per:.ons admitted into a benevolent institution, except as 
otherwise provided in chapters relating to particular institutions, shall 
be maintained at the expense of the state. They shall be neatly 
and comfortably clothed, and their traveling and incidental expenses 
paid by themselves, or those having them in charge." 

651' 

It will be observed that Section 181.:> requires the clothing,- traveling and 
incidental expenses to be paid by the inmates or those having them in charge, 
while Section 181G requires the auditor of the proper county to pay for the neces
sary clothing and incidental expenses, upon failure on the part of the inmate, 
or those having him in charge to pay the same. 

The only question is, are you authorized to include the expense of dental 
and optical watk for boys in your institution in your "incidental expense account" 
against the county. It is my judgment that the expense of necessary dental and 
optical work for the boys in your institution is as much incidental to their welfare 
as medical treatment for other diseases, and that you will be authorized to include 
the expenses of the same in your incidental expense accounts with the various 
counties. 

Your letter contains this further statement, 

''Quite frequently when boys are eligible to parole and we write 
their parents for the necessary transportation, we fino they are paupers 
and they are unable to furnish same, or we find the boys are homeless 
or there is no one to furnish their transportation." 

but you submit no inquiry thereon. I take it, however, that you intended to 
inquire whether or not your institution could pay for the transportation of such 
boys, and charge the same against the county from which they were committ('tl. 

Section 209::! General Code provides that, 

"The expenses incurred in the transportatioll of a youth to the school 
shall he paid by the county from which he is committed, to the officer, 
or person delivering him, upon the presentation of a certain state
ment of accounts thereof." 

This section, however, only provides for the transportation of a yol'th to 
the school when properly committed thereto. 

\Vhile Section 1815, above referred to, requires clothing, tra\'eling and inci
dental expl·nscs to be paid by the iumates themscln:s, or those having them 
in charge, yet the provision in Section 181G which re;ttllrcs the auditor oi the 
proper county to pay such expenses, upon failure of the inmate, or those having 



ANNUAL REPORT 

him in charge, to do the same, omits traveling expenses and only requires thlil 
county to pay the necessary clothing and incidental expenses. I am, therefore, of 
the opinion that you are without authority to include in your incidental expense 
account any item for transportation. 

Very truly yours, 

U. G. DENMAN, 
Attorney General. 

BOYS' INDUSTRIAL SCHOOL-AUTHORITY OF GOVERXOR TO MAKE 
REQUISITION ON GOVER~OR OF OTHER STATES 

FOR RETUR~ OF ESCAPED INMATE. 

Only those ·inmates of boys' industrial school convicted of felouy by com
mon Pleas court or transferred from penitwtiar:y may be retumcd to institution 
upo11 requisitio11 in case of escape iuto another state. 

July 13, 1910. 

HoN. F. C. GERLACH, Superintendent Boys' !ndustrial School, Lancaster, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of July 7th, embody. 
·ing the following request: . ' 

"Please advise if requisition papers can be issued by the Gover
nor of Ohio upon the Governor of another state, for a boy who has 
escaped from this institution to an adjoining state." 

The Constitution of the United States, Article 4, section 2, provides in part. 

"Whenever the executive authority of any stete * * * de
other crime who shall flee from justice and be found in another state, 
shall on demand of the executive authority of the state from which 
he fled be delivered up to be removed to the state having jurisdiction 
of the crime * * * 

This section creates the right of the Governor of a state to iss11~ a re(jUISitton 
for the return of a fugitive. It will be noted in the first place that its pro
visions apply only to persons charged with crime fleeing from justice. Persons 
·not charged with crime and fleeing from process or restraints other than those 
imposed by justice are not within its intendment. 

This section, which is not self executing is supplemented by the act of 
.:ongress, section 5278 United States Compiled Statutes, which is in part as followo: 

"Whenever the executive authority· of an ystate * * * de
mands any person as a fugitive from justice, of the cxccuti\·e au
thority of any state * * * to which such person has fled, and pro
duces a copy of an indictment found or affidavit made before a magis
trate of any state, charging the person demanded with having com
mitted treason, felony or other crime * * * it shall be the duty of 
the executive authority of the state * * * to which such person 
has fled tO cause him to be arrested * * * and to cause the 
fugitive to be delivered." 
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The General Code of Ohio, section 109 et seq., formerly section 9:; Rt·viscd 
Statutt',, att!:mpt to prescribe the powers and duties of the governor as executive 
authority of the 'tate of Ohio in makins and honoring requisitiom. Section 109 
prO\·ides in part that: 

··on application the governor may appoint an agent to demand of 
th~ executi\·e authority of another state or territory a person charg~d 
with fc/ouy who has fled from. ju.stice in this state.'; 

I 

But so far as this is a limitat:on upon the power of the governor as created 
by the Constitution of the l:nitcd States and the above cited act of congress. 
said section 10!1 is n>id. State v. Hudson, 2 X. P. 1, affirmed by the Supreme Court 
.-,:! 0. S. Hi:{. That is to say, the general assembly of the state of Ohio has no 
power to add to or subtract from the power of the governor as the ~xecutiv~ 

authority of the state of Ohio under the federal constitution and laws of the 
Gnited States, although it may enact such laws as may appear to he in aid of the 
le.:sislation of congress. Exparte Ammons 3-! 0. S. 31/l. 

· Therefore, I am disposed to ignore that sentence of section 111 General Code 
which provides that, 

··Fugitive co11victs shall also be surrendered and demanded upon 
certain evidence duly authenticated, satisfactory to the governor." 

which, were it valid, might indicate by exclusion that the governor would have 
no power to demand the return of any person fleeing after trial. unless such per
son should be a "convict." Hence it is unnecessary in the discussion of the ques
tion raised by you to determine the meaning of that word. 

Persons confined in a state institution under conviction of crime are held 
to be "ftigitives from justice" and "persons charged with crime" within the 
meaning of the federal constitution and statutes. 12 Am. & Eng. Ency of Law, 
604, and cases cited. 

Are youths confiued in the Boys' Industrial School, as a result of being 
"charged with crime," and escaping therefrom, "fugitives from justice"? 

I quote the following provisions of the General Code as throwing light 
upon the manner in which the institution receives its inmates: 

Section 2084 General Code . 

"Male youth not over sixteen nor under ten years of age may 
be committed to the boys' industrial school by any judge * * * 
011 convictio11 of an offense against the laws of the state." 

Section 2085 General Code. 

·• Such youth convicted of a crime· or offense, the punishment of 
which in whole or in part is confinement in jail or the penitentiary 
at the discretion of the court giving sentence, instead of being sent 
to the jail or penitentiary may be committed to the boys' industrial 
school." 

In my opmwn those of th~ inmates of the boys' industrial school whose 
commitment papers show them to have been sent there in pursuance of these 
sections are "persons charged with crime" and should they escape into another 
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state, they would be deemed ·'fugitives from justice" subject to return upon the 
requisition of the governor ·of Ohio. (Sec Poage. v. St~te, 3 0. S. 230 where 
confinement in a house of correction upon conviction. of a felony was held to 
be "punishment" as for crime). · ·. · . 

I imagine, however, that you han comparatively few such youths in the 
institution as, under the juvenile act, which I shall quote, !t is no longer pos
sible for a court of general criminal jurisdi~tion to try youth under sixteen 
for a crime other than a felony. · -

Section 2086 General Code. 

"Such youth against whom a cr.ime is charged before a grand 
jury, if the charge is supported by sufficient evidence to put him on 
trial, may be committed by the court to the boys' industrial school. 
on the recommendation of the grand jury, without pr.esenting an . 
indictment." 

The procedure thus described is not criminal in its nature. True the 
formal charge of crime has been made, but the grand jury by its action removes 
the case from the sphere of criminal procedure. Otherwise this section would 
be unconstitutional, for if .the commitment to the boys' industdal school under 
authority thereof should be regarded as punishme11t fo.r crime, then the right of 
trial by jury would be infringed by it. So, the confinement of a youth on recom
mendation of the grand jury is. not "justice"; it is benevolent guardianship. 

Prescott v. State 19 0. S. 184. 

Section 2095 General Code. 

"* * * the governor may cause any juvenile offender confined 
in the penitentiary or a house of refuge or sentenced to the peniten
tiary to be transferred to the boys' industrial school." 

Persons thus transferred, are upon the principles above stated, "persons 
charged with crime," and may become "fugitives from justice" subje.ct to return 
upon requisition. 

The juvenile act,, under which I assume that you acquire a large number 
of those in your charge contains the following provisions: · 

Section 1642 General Code. 

(The) "courts of common pleas, probate courts, insolvency 
courts and superior courts * * * shall have jurisdiction over and 
with· respect to delinquent * * * minors, under the age of seven
teen years * * * " 

Section 1643 General Code. 

"\Vhen a child under the age of seventeen years comes into the 
custody of the court under the provisions of this chapter, such a 
child shall continue for all nece~sary purposes of discipline apd ~ro
tection a ward of the court, untir he * * * attains the age of 
twenty-one years * * · · · .. 
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Section lUH General Code: 

''For the purpose of this chapter, the words 'ddinquent child' 
¥1cludes any child under seventeen Fars of age who Yiolates a law 
of this state or a city or village ordinance, or who is incorrigible; 
or who knowingly associates with thieves, vicious or immoral per
sons; or who is growing up in idleness or crime; or who knowingly 
visits or enters a house of ill repute; or who knowingly patronizes 
or visits a policy shop or place where any gambling device is, or 
shall be, operated; or who patronizes or visits saloons or dram shops 
where intoxicating liquors are sold; or who patronizes or visits a 
public pool or billiard room or bucket shop; or who wanders about 
the streets in the night time; or who wanders about railroad yards 
or tracks, or jumps or catches on to a moving train, traction or 
street car, or enters a car or en!{ine without lawful authority; or 
who uses vile, obscene, vulgar, profane or indecent language; or who 
is guilty of immoral conduct; or who uses cigarettes; or who visits 
or frequents any theater, gallery or penny arcade where lewd, vulgar 
or indecent pictures are exhibited or displayed. A child committing 
any of the acts herein mentioned shall be deemed a juvenile delinquent 
person, and be proceeded against in the manner hereinafter provided." 

Section 164.7 General Code: 

"Any person having knowledge of * * * delinquent * * 
'' children may file with the clerk of the court of the judge exer
cising the jurisdiction, an affidavit setting forth the facts, which may 

. be upon information and belief." 

Section 1618 General Code: 

"Upon the filing of the affidavit a citation shall issue requiring 
such minor to appear * * ·- ; or the judge may in the first in
stance issue a warrant for the arrest of such minor ·~ * * 

·TV hen a per soil charged with violati11g a provision of this chapter 
shall hm.'e fled frol/l justice in this state, such judge shall have all 
tlte pm ... ·crs of a IIW.tJistrafc 1111der the laws of this state relati11g to 
fuyitiz·es fro111 justice." 

t:i55 

I deem it proper here to state that in my optmon this pro\'tston neither 
enlarges nor restricts the essential nature of the juvenile court proceedings. 
If they are determined to be not crilllillal this provision is, under the decisions 
above cited, simply void as to interstate rendition. 

Section Hil!l General Code. 

"The connty commissioners shall provide a special room 110/ 

used for the tri:~l of crimiual cases * * * for the heari11g of 
jll'vemle cases." 

Section Jli.-,o General Code. 

''On the day named in the citation or upon the return of the war
rant of arrest •:• '-' ~· the judge shall proceed in a summary manner 
to hear and dispose of the case, and the person arrested or cited to 
appear may be f>tmislzcd in the manner hereinafter provided." 
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Section lu-14 General Code. 

··In case of a delinquent child the judge may continue the hear
ing from time to time et seq., * * * ; or the judge may commit 
such child, if a boy, to a training school for boys * * * or to any 
state institution which may be established for the care of aelinquent 
boys * * * . A child committed to such institution shall be 
subject to the control of the trustees thereof who shall have power 
to parole such child on such conditions as it may prescribe, and, on 
the recommendation of the trustees, the supe.rintendent shall have 
power to discharge such child from custody." 

Section 1647 General Code. 

·•vVhen a minor under the age of seventeen years is arrested, 
such child instead of being taken before a justice of the peace or 
police ·judge shall be taken directly before such juvenile judge * * * 
who shall proceed to hear and dispose of his case * * * ." 

Section 1648 General Code. 

·'vVhen a complaint is made or filed against a minor the probation 
officer shail inquire into and make examination and investigation into 
the facts and circumstances surrounding the alleged delinquency 
* * * and every fact that will tend to throw light upon his life and 
character. He shall be present in court to represent the interests of 
the child when the case is heard, furnish to the judge such informa
tion and assistance as he may require and take charge of any child 
before and after the trial as the judge may direct." 

Section 1681 General Code. 

"When any information or complaint shall be filed against a de
linquent child under those provisions, charging him with a felony, the 
judge may order such child to enter into a recognizance for his appear
ance before· the court of common pleas at the next term thereof. The 
same proceedings shall be had thereafter upon such complaint as now 
authorized by law for the indictment, trial, judgment and sentence 
of any person charged with a felony." 

Many of the other provisions of the juvenile act are interesting in this 
connection, but enough haYe been quoted, it s·eems to me, to indicate clearly that 
being "juvenile delinquent persons" is not a "crime" except in case of felony. In 
the summary procedure prescribed in the foregoing sections a child is surrounded 
with none of the constitutional protections afforded to persons charged with crime. 
In fact, the intent is plain, clearly to separate juvenile delinquent cases from 
criminal cases. 

I am, therefore, of the opinion that youths committed to the boys' industrial 
school as juvenile delinquent persons, under the juvenile act, and escaping there
from into another state, may not be returned on requisition. Inasmuch as you 
do not receive boys accused of felony upon direct commitment of the probate judge, 
it may be safely stated that no boys committed to the. school by the juvenile 
courts as such can be returned after they flee into another state. In this connec
tion I may also remark that I am informed that your institution has received 
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some boys committed as juvenilt! dependents under the juvenile act. This depart
ment has previously hdd that such commitments are void and that tht: officers o£ 
the boys' industrial school may lawfully refuse to recognize them. It is clear, 
however, that such boys, if any, confined in the school, are not "persons charged 
with crime." 

I have reached the conclusion above stated with respect to boys committed 
under the juvenile act, because of its similarity to pre,•iously existing laws and to 
the compulsory education Jaw. These Jaws also provide for commitment of 
'"jU\·enile delinquent persons," and it has already been held that being a "juvenile 
delinquent person" under such laws, does not constitute a criminal offense. In 
re Kruse, :! Cin. Sup. Ct. Rept. 71; Prescott v. State, l!l 0. S. 184. 

I shall not quote the provisions of the compulsory education act but content 
myself with the statement that youths committed thereunder may not be returned 
from another state into which they have fled from the boys' industrial school upon 
requisition by the governor. I know of no other provisions of law authorizing 
commitment to the boys' industrial school. 

I, therefore, am of the opinion- to summarize- that of the possible 
inmates of the boys' industrial school, enly those confined therein after conviction 
of a felony by the common pleas court, including those transferred thereto from 
the penitentiary. may be returned to the institution upon requisition in case' they 
escape into another state. All others are secure from apprehension. 

Yours very truly, 

U. G. DENMAN, 
Attor11ey General. 

JUVENILE COURT WITHOUT JURISDICTIO:\" TO COMMIT BOYS OVER 
SEVENTEEN YEARS OF AGE TO BOYS' INDUSTRI.AL SCHOOL. 

February 16th, 1910. 

HoN. F. C. GERLACH, Superintendent Boys' Industrial School, La11caster, Ohio. 

DEAR Sm:- Your communication is received in which you submit the fol
lowing inquiry: 

The juvenile law fixes the maximum commitment age to this 
institution at seventeen years. It is not an uncommon occurrence, 
however, to have boys committed here and their age given as sixteen, 
when as a matter of fact they are more than seventeen. The object 
as to this misrepresentation as to age is to keep the boy from hf'ing 
committed to the Mansfield Reformatory. 

Query: By what means, if any, can this violation of the true 
spirit of the law be prevented or corrected? 

In reply I beg to say, if, as a matter of fact, in any particular instance the 
boy is more than seventeen years of age the juvenile court is without jurisdiction 
to commit him to the Boys' Industrial School, and your institution would be 
justified in refusing to receive the boy. Of course the burden would he upon you 
to show that he was above the required age. 

The presumption is that the commitment papers are regular and lawful but 
this presumption can be overcome by evidence. In other words you will have 

42 A. G. 
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tol b~ guided in each particular instance by the facts as known b.y .• .you. If you 
know, and can s}low, that a11y boy committed to your institution under the juvenile 
Mt:iis above the lawful age, you will not be required to receive him. , 

.•····l· Yours very truly, 

Jil 

w. H. MILLER, 

Assistant Attorney Geueral. 

'' 

BOYS'' INDUSTRIAL SCHOOL MAY MANUFACTURE' PRODUCTS FOR 
;,~,; OTHER STATE INSTITUTIONS. 
It\ I. 

l• December 31st, 1910. 

HoN. F. C. GERLACH, SuperintCIIdmt Boys' Ind-ustrial School, Lancaster, Ohig. 

DEAR SIR:~I have your letter of December 28th in which you submit to me 
for' an opinion the following question : 

Do the laws of Ohio permit the Boys' Industrial School to 
manufacture products for other public institutions of the state? 

Section ·2098 of the General Code provides : 

"The board may purchase all needed materials for manufacture, 
sell the products thereof and of the farm. Proceeds of sales may be 
used for the purposes of the institution, but detailed reports of all 
receipts from ~uch or other sources, except appropriations, shall be· 
reported quarterly to the audit~r of state." 

Section 1826 of the General Code provides: 

"Any article of food, raiment or use, produced or that may be 
. •' produced in any benevolent, correctional or penal institution, which 

may be used by any other such institution, or the inmates thereof, 
shall be supplied therefor so far as practicable." 

Section 1827 : 

"When such institution supplies a product, the steward shall make 
charge thereof against the institution so supplied at the lowest prevail
ing wholesale prices and render a bill therefor., payment of which shall 
be made from the funds appropriated for the institution so receiving 
such supplies, which amount shall be paid into the state treasury to 
the credit of the institution which supplied the product. The steward 
Q{ each institution shall include in his report, in a separate schedule, , 
a full statement and account of such supplies." 

T believe that the above quoted sections cover fully the question yo\,1 ask. 
Section 2098 gives the board of trustees .the authority to manufacture, and, 
sections 1826 and 1827 prescribe the manner in which, th.e. ·products of, such 
manufacture shall be dispose{! of to other state instjtuti<ms·; .. } 
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J am. therefore, of the opinion that the law of Ohio does permit your institu
tion to manu facture products for oth~r P.Ublic institutions of the state, and to 
dispose of them in the manner prescribed in the foregoing sections. 

Yours very truly, 

u. G. DENliAN, 

Attorney General. 

BOYS I~DC'STRIAL SCHOOL- CO~TRACT FOR AIR CO~IPRESSOR 
.\~D BOILER- :MANNER OF LETTING. 

June 6th, 1910. 

HoN. F. C. GERL.\CH, Superi11tendent, Boys' Industrial School, Lancaster, Ohio. 

DEAR S1R:....:.... 1' our cotnmunication is received in which you submit t~e fol
lowing inquiry: 

At the last sessi~n .of the legislature there was appropriated f9.r 
the Boys' Industrial School the following items: $5,000 for air com
pressor; $i,500 for 500 horse-power boiler. Inasmuch as the air com
pressor and boiler to be installed should be duplicates of t)l~ on~s 
now in use, I desire to know if, in the purchase of the same, it will 

.. PI!· necessary to advertise for bids. 

In reply I beg to say section 2314 of the General Code provides that, be
fore .entering into contract for the erection, alteration or improvement of a sta~~ 

\nstitittion or building, or. addition thereto, excepting the penitentiary, or for 
the supply of materials therefor, the aggregate cost of which exceeds thre~ 
thousand dollars, full and accurate plans and specifications for the sam~. shall 
be made. 1 

Section 231G provides for. public notice of the time when and place where 
sealed proposals will be received for performing labor and furnishing material 
as required in said plans and specifications. 

Sectioh 2317 provides that the notice required in section 2316 shall be pub
lished weekly for four consecutive weeks next preceding the day named for 
awarding the contract in the newspaper having the largest circulation in the 
county where the contract is to be let, and in one or more daily papers having 
the largest circulation and published in each of the cities of Cincinnati, Cleve
land, Columbus and Toledo. 

Section 2:318 provides that on the day named in the notice, the sealed pro
posals shall be opened and the contract awarded to the lowest bidder. 

lf the air compressor and boiler will cost more than $-'3,000, then the above 
provisions contained in the public building statutes must be complied with. That 
is, plans and specifications must be made, notice given by publication for four 
consecutive weeks, and the contract awarded to the lowest bidder. 

However, if, in the opinion of the officers of the institution, the acceptance 
of the lowest bid is not in the best interests of the State, they may, with the 
written consent of the governor, auditor of state and secretary of state, accept 
a higher bid. 

Yours very truly, 

u. G. DENMAN, 

Attorney Gmeral. 
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(To the Columbus State Hospital.) 

COLUMB~S STATE HOSPITAL-~1ANNER OF EXPENDING 
APPROPRIATION. 

November 29th, 1910. 

DR. C. F. GILLJ.\M, Superinle11dent, Columbus Stale Hospital, Columbus, Ohio. 

DEAR SIR: -1 beg to acknowledge receipt of your letter of November 18th 
in which you sttbmit for my opinion thereon the following question: 

The last session of the general assembly appropriated the sum 
of eleven thousand nine hundred and seventy dollars for two (2) 
350 horse power water tube boilers. The contract for the installa
tion of these boilers has been discharged and the amount d.ue thereon 
from the state paid, leaving a balance unexpended in the appropria
tion account. Certain safety appliances were not included in the con
tract for the installation of these boilers, but the same are desirable, 
and it is the wish of the board of trustees of the State Hospital to 
purchase such safety appliances at competitive bidding, and to pay for 
the same and the installation thereof out of the balance of the appro
priation. May this lawfully be· done. 

I understand from your statement of the question that the safety appliances 
are in fact a part of the equipment of the boilers, not necessary to be sure, but 
reasonably appropriate. I know of no reason why, under these circumstances, 
you may not use the balance of this appropriation account for the installation 
of these appliances, especially since you have observed the requirements of the 

· law relating to public buildings in advertising for competitive bids. 
It is my opinion that the action contemplated by the board of trustees may 

lawfully be taken. 
Yours very truly, 

u. G. DENMAN, 
Attorney General. 
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(To the Girls' Industrial Home.) 

GIRLS' IXDUSTRIAL HO::\IE- POWER OF Sl:PERIXTEXDEXT .\XD 
PROBATIOX OFFICER TO RETURX IXDEXTCRED IX::\L\TE. 

February 9th, 1910. 

HoN. S. D. WEBB, Superiuteudent, Girls' Industrial Home, Delaware, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of February 3rd 
enclosing form of warrant of arrest for use by the probation officer of your in
stitution in returning thereto girls who have been indentured and whose return 
is considered necessary. You inquire concerning the procedure in such cases, 
and further as to the power of such officer under such warrant to arrest a 
fugitive inmate beyond the borders of the State. 

I beg to direct your attention to certain provisions of sections 773 and 886 
of the Revised Statutes, viz: 

Sec. 773. " * * * any inmate at the girls' industrial home 
who escapes from said institution may, if captured before the expira
tion of the time for which she was committed be returned to the 
home by the trustees of the institution and there kept. * * * ." 

Sec. 776. " * * * if the person (to whom the indenture is 
made), for any cause, desires to be relieved from the contract, the 
trustees, upon application, may cancel the indenture and resume the 
charge and management of the girl, and have the same power and 
authority over her as before the indenture was made." 

In this connection section 778 provides that the trustees shall be the guard
ians of every girl so bound or held to service: while section 779 provides _that, 
"the superintendent, with such subordinate officers as the trustees appoint, shall 
have the general charge and custody of. the girls; * * * 

The joint effect of the above quotecl sections, in my judgment, is to make 
necessary, in case the return of the girl is desired, the cancellation of the in
denture. Thereupon the officer of the institution is vested with power to arrest 
and return the girl if she has escaped from the control of the person to whom 
she has been indentured. The use of a form of warrant is to he commended. 
An officer of the institution, with or without process will have no authority to 
exercise any powers outside of the territorial limits of the State of Ohio. 

Yours very truly, 
u. G. DENMAN, 

Attome:,• General. 

GIRLS' IXDUSTRIAL HOME. 

Superinte11de11t requil·ed to receive all girls regularly committed by probate 
courts. 

January :~1. I!HO. 

HoN. S. D. \\'Esn, Supt. Girls' l11dustrial Home, Ddaware, Ohio. 

DEAR SIR:- Your communication is received in which you submit the follow
ing inquiry: 

"During the last week, we han: received two girls here, that were 
badly infected with the scabies (itch). These girls were sent here in 
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regular manner by the Probate Judges of their respective counties. 
Owing to our crowded. condition. I am 1=0mpel-led to refuse to accept any 
more that come here in this condition, providing the Jaw will permit me 

t ~ to do so. Kindly advise what: hiy" po~er is in the matter, and ir" I can 
re'{use. to receive· a girf w"hen our' pnysician finds her in this condition." 

Sections 769 and 770 of the Revised Statutes provide the method for com
mitment' of a girl .above the age of ;1ine years and under the age of sixteen years · 

ItO the Girls'' Industrial' Home, wheH it is shown that such girl ;,has committed 
·an ·offense, punishable by fine or imprisonment, other than imprisonment for life, 
·or .that' she is leading a vicious or criminal life." 

:;·· 

·Section 7i0 is in part as follows: 

"At the time named in the aforesaid order the probate judge shall 
hear such testimony as is presented before him in relation to the case; 
if. it appear~ to his satisfaction that the girl before him is a suitable 
s~bject for the industrial home, he silql/ commit her to that institution, 
and. issue his warrant to the sheriff .q( the proper county, or to some 
suitable person to be appointed by him,. commanding him to take charge 
of the girl, and delive~ her without delay to the superintendent of the 
home." 

Section 12 of the Juvenile Act, 99 0. L. 192, authorizes a probate judge 
to commit a. delinquent child "if a girl over the age of nine years, to the Girls' 
Industrial Home at Delaware", and further provides that a child so committed 
to such institution, 

"shall be subject. to the control of the board of trustees thereof, 
and such board shall have power to parole such child on such condi
tions as it may prescribe, and on the recommendation of the board of 
trustees the superintendent shall have power to discharge. such child 
from· custody;" 

The· statutes above cited are the only ones which provide for the commit
·ment of girls to the Girls' Industrial Home, and in both instances the· probate 
judge is· authorized to order a commitment and issue a warrant to convey 'to the 
Girls' Industrial Home. No such authority as is given to superintendents of insane 
asylums whereby said superintendents are authorized to refuse the acceptance of 
inmates into said insane asylums, is given to either the board of trustees or the 
superintendents of the Girls' Industrial Ho~e. 

It follows, therefore, that you as superintendent of the Girls' Industrial Home 
are without authority to· refuse to accept any girl regularly committed to your 
institution. If, however, a girl is a "delinquent" and committed to the Girls' In

. dustrial Home, under authority of .section 12 of the Juvenile Act, as above 
quoted, such girl is, after her acceptance, subject to the control of the board of 
trustees of the institution, and may, in the discretion of the board of trustees, 
be paroled or finally discharged at any time. 

·Yours very truly, 

U. G. DENMAN, 

Attorney General. 
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CHILD REX OF DIPLOYEES OF GIRLS' IXDUSTRIAL HO).IE ).fAY XOT 
BE SCHOOLED AT STATE EXPEXSE. 

January 25, 1910. 

HoN. S. D. \\"EBB, Supt. Girls' Industrial Home, Delaware, Olzio. 

DEAR SIR:- Your communication is received in which you submit the follow
ing inquiry: 

··\\· e ha\·e employed at this institution .some men who have fami
lies cons1stmg oi two to three children of school age. Application 
has been made to me for their admission in the school for this m
stitution. 

Query: Can I legally permit them to enter said school?" 

In reply I beg to say, the statutes governing the management of the Girls' 
Industrial Home contain no provision whereby children other than those regularly 
committed to such home may be schooled therein at the public expense. 

Yours very truly, 

C. G. DEN~IAN, 
Attorney Gc1teral. 

GIRLS' I?\DUSTRIAL HOME- WOMAN MAY KOT BE PHYSICIAN. 
-ONE PERSOK MAY NOT BE ASSIST AXT PHYSICIAN AND 
MATRON. 

March 24th, 1910. 

HoN. S. D. \\'EBB, Superinteudent Girls' Industrial H omc, Delaware, Ohio. 

DEAR SiR:- I am in receipt of your letter of ::March 18th in which you 
submit the following for my opinion: 

"The law provides that a woman employed in this institution 
must he recognized as an assistant physician. Dr. Kennedy is the 
physician in this institution and does all the work herself, and is not an 
assistant to any one; yet all legal papers have to be executed by 
attaching her name as Assistant Physician. The law further provides 
that her salary is to be fifty dollars per month. 

Query: Has the board of trustees of this institution any legal 
right to pay her any more money for services as such physician? 
If she performs the duties of matron at the hospital in connection 
with her duties as assistant physician, can she be paid an additional 
salary for such services? May she receive both a matron's and a 
physician's salary?" 

Section 18-I(J of the General Code is as follows: 

"Cpon nomination by the superintendent, the board of trustees may 
appoint a steward, matron, physicians, assistant physicians, one of 
whom may be a female, and other needed officers, and may remove such 
appointees and other employes at pleasure. * * *" 
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You will note this section provides that one of the assistant physicians 
may be a female, and by inference prohibits the employing of a woman for the 
pesition of any other physician than that of assistant. 

Section 1842 provides as follows : 

"* * * the compensation of assistant physician shall not exceed 
six hundred dollars for the first year of service, but for each subse
quent year such compensation may be increased not more than two 
hundred dollars over that of the preceding year, but not in any case to 
exceed twelve hundred dollars per annum." 

This section specifically limits the salary of assistant physician. 

I am, therefore, of the opinion that Dr. Kennedy, who is a woman, may not be 
employed as physician in your institution, but may only be employed as an assistant 
physician, and that her compensation for such services must be regulated by the 
above quoted section 1842. 

I am also of the· opinion that she may not perform the duties of matron at 
the hospital of the Industrial Home in connection with her services as assistant 
physician and receive any compensation for the same, and I am further of the 
opinion that you can not combine the offices of matron and assistant physician, and 
pay both salaries to one person. Section 1840 of the General Code above quoted 
contemplates one person appointed to each office. 

Yours very truly, 
U. G. DENMAN, 

Attorney Gmeral. 

GIRLS' INDUSTRIAL HOME- AGE OF GIRLS TO BE COMMITTED: 

July 13th, 1910. 

HoN. S. D. WEBB, Superiuteudeut Girls'. Industrial Home, Delaware, Ohio. 

DEAR SIR: -1 beg to acknowledge receipt of your letter of July 6th en
closing copy of House Bill :No. 278, the general· purport of which is to reduce the 
age of girls which may be committed to the girls' industrial home from seventeen 
to sixteen years, except in certain cases. You state that you have every reason 
to believe that in many cases probate and juvenile judges and other authorities 
have committed girls to your institution, the age of whom, in fact, exceeded the 
statutory limit, but that in such cases the commitment papers recite that the age 
of the girl is less than the statutory limit. In some of these cases, however. you 
say that you are able to detect traces of palpable erasures, and substitutions of 
ages below the limit for those heyond the limit. You request my opinion as to 
whether in case of such apparent erasures you may legally refuse to receive the 
girl from the officer having her in custody. " 

Although I assume from your letter that you have no doubt as to your duty 
in case the commitment papers are regular on their face, J have carefully ex
amined the law relating thereto, and find upon examination of the authoritie.s 
that the superintendent of a correctional institution has no rillrt to question the 
commitment papers presented to him. I do not believe that an apparent erasure 
and substitution of the sort you mention is a defect in a mmm;tment paper. So 
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long as the cxact terms of the mittimus, as signed by the court, are apparent from 
the face thereof, and the same conform to the law you have no choice, and must 
accept the girl and receive her as an inmate into your institution. 

Yours very truly, 
u. G. DEN:I!AN, 

Attorney Gmeral. 

GIRLS' IXDUSTRIAL HO.ME-COMMITMEKT TO-IX ABSE::-JCE OF 
COUXTY BOARD OF VISITORS, VOID. 

August 16th, 1910. 

Hox. S. D. \\'EBB, Superinteudent Girls' Industrial Home, Delaware, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of July 15th m 
which you request my opinion on the following question: 

"Is it necessary, in order to legally commit a girl to this Home, 
that the county board of visitors be notified of the action of the of
ficials of said probate or juvenile court at or before the trial?" 

In reply thereto I beg to state that section 2975, General Code, section 63.3-
18 Bates' Revised Statutes, provides as follows: 

"The probate judge or other officer in each county, whenever 
proceedings are instituted before him to commit a child under sixteen 
years of age to the Boys' Industrial School or the Girls' Industrial 
Home, shall have notice of such proceedings given to the board of 
county visitors of the county * * *" 

Although the effect of this section has never been determined by the supreme 
court, common pleas courts have, as you suggest, generally held that it is juris
dictional, and that failure to comply with it in advance of proceedings to commit 
children under sixteen years of age to the Boys' Industrial School and the Girls' 
Industrial Home invalidates such proceedings. 

Girls' Industrial Home v. Steffen, 7 N. P. 409. 

This decision having stood unchallenged for a number of years I am of the 
opinion that the rule thereby laid down must be followed, and that commitments 
to the Girls' Industrial Home, upon proceedings had without notice to the board 
of county visitors, are void. 

Yours very truly, 
w. H. MILLER, 

Ass't A ttomey General. 

GIRLS' IXDUSTRIAL HOME-AGE OF GIRLS THAT MAY BE 
CO.MMITTED. 

Dec_ember 2, 1910. 

Hox. S. D. \VEBB, Supcri11tendent, Girls' Industrial Home, Delaware, Ohio. 

DE.\R SIR: -I have received your letter in which you state that Lette Terry 
oi Pickaway County, was, on June lOth, 1!!09, committed by the probate judge 
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of that county to the Girls' Industrial Home; that, at the time of said commit
·ment, she was under sixteen years of age; that on. October lOth, ·1910, she w~s 
sent under said sentence to said Home and was recei\·ed and accepted by the 
Home, being, at that time, over sixteen years of age. You desire to know 
what you can now do with Lette Terry, ar:d, also what powers and duties you 
have under section 1563-1, passed by the general assembly May 11, 1910, re
garding the age of commitment of girls to the Girls' Industrial Home. 

Concerning your first inquiry as to what you ought to do with Lette Terry, 
I refer you to Section 2112 of the General Code, which is as follows: 

"A girl duly committed to the home shall be kept there, disciplined, 
instructed, employed and governed under the direction of the trustees, 
until she is either reformed or discharged, .or bound out by them ac
cording to their by-laws, or has attamed the age of twenty-one years. 
With the approval of the governor, after a full statement of the cause, 
the trustees may discharge and return to the parents, guardian or 
probate judge of the county from which she was committed, who may 
place her under the care of the infirmary directors of the county, any 
girl whom they think ought to be removed from the home. 111 such 
case, they shall enter upon their record the reason for her discharge, 
a copy of which, signed by the secretary, shall be forthwith trans
mitted to the probate judge of the county from which the girl ·was 
committed." 

I am of the opinion that said girl, in the case presented by you, having been 
committed to the Home before reaching the. age of sixteen years, although not 
received in the Home until after that age was reached, should be managed, de
tained and discharged in accordance with the provisions of the above section, 
as the age at the time of commitment by judge controls, rather than the time 
of reaching the Home. 

Concerning the commitment of girls over sixteei! years of age to the 
Girls' Industrial Home, as referred to above, Section 1653-1, passed May 11th, 
'1910, in the latter part of the section provides: 

"nor shall any child, under ten years or over sixteen years of age, 
be committed to the Girls' Industrial Home, except as provided in Sec
tion 2111 of the General Code." 

I am of the opinion that the legislature intended that girls, under the age 
of ten years and over the age of sixteen years, should not be committed to the 
Girls' Industrial Home, and that your powers in this regard are to refuse to 
accept them, except as provided in Section 2111 of the General Code. 

Very truly yours, 

u. G. DENMAN, 

Atton1ey Ge1zeral. 
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(To the Ohio Penitentiary.) 

PE.\"ITE.XTIARY -DCTY OF BOARD OF ::\IA.XAGERS i:XDER LAW 
RESPECTIXG SCPPORT OF FA::\IILIES OF THOSE COX

VICTED OF .\"0.\"-SCPPORT A:XD APPROPRL\TIO:X 
1:.\" PCRS1:AXCE THEREOF. 

r.:ude1· Scctiou 13019 Geueral Code and appropriation of 1910, 101 0. L. 175-

. Jrjo, boMd of mauagers of Penitentiar:y should pay to trustee of person confined 
thereiu uuder com•ictiou for llOIJ-support a sum equal to forty cents per day for 
each 'i.\Jorking day,· begiuuiny with Feb mary 15, 1910. 

August 30, HllO. 

Hox. GEORGE C. MAR\'IN, Secretary, Board of J1auagers, Ohio Peniteutiary, Col
limbus, Ohio. 

DE.\R SIR:- 1 beg to acknowledge receipt of your Jetter of August 29th, 
requesting my opinion upon the following facts : 

"Benjamin F. F. Brodt was a prisoner in this institution from 
January ZO, 1909, to June 23, 1910, when he was pardoned by Gover
nor Harmon. He was sentenced to serve three years for neglect and 
refusal to prO\·ide for three mi'nor children. His wife, as trustee of 
the children, has represented to the hoard of managers here a bill of 
~lii.:W as allowance for the maintenance of the children from January 
20, J!JO!J, to June 2::\, 1910, under the law enacted !:ly the legislature for 
the support of children thus situated. This is at the rate of forty cents 
a day for each working day during the time the father was in prison. 

'"The board is in doubt about its power in the matter. To what 
portion of this ·is Mrs. Brodt, as trustee, entitled, if any? When 
rlirl the· operation of the law begin? If the appropriation ghen Ly 
the legislature is not sufficient to meet aJI of the claims what claim' 
shall be paid?'' 

Thl· ·following are the pertinent provisions of the law: 

Section ]:~019 General Code. 

"The board of managers of the penitentiary ''' ~· ~· to which'a 
person is sentenced anrl confined under this subdivision of this chap
ter, shall credit such persou with forty cents for each workin<:{ day 
during the period of such ,confinement, which 'hall he paid, or cause t" 

he paid, hy such hoard of such trustee." 

The word "of" in the last line of the foregoing section is evidently a 
mistake ·and should be read "to". This section was Section I of the act of April 
2P, 190P, !)!I 0. L. 228, 229. Thi~ act went into effect on the date of its passage 
and, in my opinion, it imposed upon the board of managers a mandatory duty. 

·.That is to say, it was the duty of the board of managers, from the <latl' of the 
enactment of this law, to credit each· person confined in the penitentiary with 
forty cents per day for each working day for the purpose of paying the sum 

. s~J dekrmined, to the trustee duly appointed, in accordance with the other pFl
vi,ion' of the above cited act. 
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The actual payment of money to the trustee could not, of course, be made 

without an appropriation by the general assembly. No such an appropriation, 
I am informed, was, in fact, made until the last session of the general assembly. 
The general appropriation bill, so-called, approved May 11, 1910, carried the 
following item in favor of the board of managers of the Ohio Penitentiary: · 

"Maintenance of families of those convicted of non-support, 
twenty-five hundred dollars." 

Section 2 of the appropriation bill, 101 0. L. 175-190, provides in part that, 

"The moneys appropriated in the preceding section shall not be in 
any way expended to pay liabilities or deficiencies existing prior to 
February 15, 1910." 

The law itself- not the board of managers by its voluntary or discretionary 
action- created the liability, if any, existing by virtue of the act of 1908. Your 

. statement of facts discloses that the person in question was confined in the peni
tentiary during a period of time subsequent to the enactment of the original law 
and, in part prior to the approval of the appropriation :)ill. In my opinion, there
fore, the state became l-iable, under the law, to pay the amount ascertained by the 
application of the statutory rule, and the sole question is as to whether this liability 
can lawfully be discharged out of the appropriation in question. · I assume, of 
course, that the appointment of the trustee was .in all respects regular. 

\Vhile, under section 13019 above quoted, the duty of the board of man
agers to pay to the trustee does not become fixed until the date of .the release 
of the prisoner, yet I am of the opinion that for the purpose at hand each work
ing day is to be regarded as creating a separate and distinct liability, and that, 
therefore, the amount to be paid may be lawfully separated. This being the 
case I am inclined to the belief that section 2 of the appropriation bill above 
quoted, indicates a legislative intent that the money thereby appropriated shall 
not be expended for the purpose of discharging liabilities existing prior to Feb
ruary 15th, 1910, and that such liabilities include such portions of liabilities under 
section 13019 as may have accrued, so to speak, prior to that date. 

From all the foregoing I am of the opinion that it is now the duty of the 
board of managers to pay to the trustee the sum of forty cents per day for each 
working day from February 15th, 1910, to the date of the release of the prisoner. 
It is also the duty of the board of trustees to credit the prisoner with forty 
cents ~er day fdr the remainder of his period of confinement, but this sum may 
not be paid until the general assembly, by an appropriation, specifically authorizes 
the same. In other words, the appropriation of 1910 is not available for the 
payment of per diem dues, so to speak, accruing. prior to February 15, 1910. 

You ask also what shall be done if the appropriation of twenty-five hundred 
($2500.00) dollars is not sufficient to meet all of the claims arising under this 
statute between the present time and the next meeting of the general assembly. 
It is my opinion that the claims should b~ met in full and paid out of the appro
priation in the order in which they become payable; that is to say, as the various 
convicts are from time to time released. The board of managers may and should, 
of course, inquire into the legality of the appointment of the trustee and require 
from him the report and accounting mentioned in section 13016 General Code. 
If all the requirements of the statute are complied with, however, the board is 
not permitted to discriminate upon at'y other ground as between trustees for 
different prisoners' families. The amounts determined under section 13019, should, 
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therefor~. bt" paid in full as they becomt! dut! until tht! appropnatJOn is t!xhausted. 
Claims, if auy, remaining unpaid upon the exhaustion of tht! appropriation must 
be provided for hy future action of the general Assembly. 

Yours very truly, 

w. H. ).li.LLER, 

Assistant Attorney General. 

OHIO PE:\ITE:\TIARY- Fli:\ERAL EXPE.\'SES OF EXECUTED 
PERSOXS-~IA.\':\ER OF PAYI.\'G. 

April 16th, 1910. 

Hu!'i. GEORCiE C. ~l.-\R\"IX, Secretary, Huard of Jla11agers, Ohio Pe11ile11fiary, 
Columbus, Ohio. 

DEAR SIR:- Your communication under date of April 14th is received in 
which you submit the following inquiry: 

"Charles Davis was executed here on March 11, 1910, and at the 
request of his friend, ).Ir. George Stewart, his body was turned over 
to C. D. \Vhite & Son for burial. Stewart now refers the bill, 
amounting to $48.00 to this board for payment." 

Query: Is the board of managers of the Ohio Penitentiary 
authorized by law to pay this expense? 

In reply thereto 
follows: 

beg to say section 137:33 of the General Code is as 

"The body of the executed person shall be returned for burial 
to friends in any county in the state that make written request there
for, if made to the wardcu the day before or on the morning of the 
execution. He may draw his order on the auditor of state, and he on 
the state treasurer, for paying the transportation and other funeral 
expenses, not to exceed fifty dollars; and if no request is made by 
such friends therefor, such body shall be disposed of as provided by 
law for such cases." 

Under the statement of fact, as presented in your communication the re
quest of ::\fr. George Stewart, as the friend of Charles Davis, was made as pro
vided in the above section "on the morning of the execution," and the section 
provides that when such request is made the warden, and not the board of man
agers of the penitentiary, is authorized to draw his order on the Auditor of 
State "for paying the transportation and other funeral expenses." 

I am, therefore, of the opinion that if the warden is satisfied that the bill 
presented for funeral expenses in the sum of S!S.OO is correct, he is authorized 
to draw his order on the Auditor of State for that sum of money, and upon 
receipt thereof to pay such funeral expenses. 

Yours very truly, 

w. H. l\lrLLER, 
Assistant Attorney Ge11eral. 



ANX.UAL REPORT 

OHIO PEXITEXTIARY- COMPEXSATIOX OF CHIEF AXD "ASSI'STA~T 
. ·: .. : PHYSICIAN. . ... , 

June 11th; i9t0:' 1 ··i 

HoN. GEORGE U. MARVIN, Secretary, Board of 11fanagers Ohio Peuite11tiary, Colum
bus, Ohio. 

DEA~ Srn~_:Your communication is received in which you submit the fol
lowing inquiry: 

"Dr. ]. W. Clark and Dr. A. ]. Shoemaker, Chief and Assistant 
Physicians of this institution, have presented to the Board of Man

, agers. a bill of Twenty-five ($25.00) Dollars for profes,sional services 
'rendered to a female pri;oner ()f the penitentiary during the time she 
was at Mount Carmel Hospital for confinement. . 

"Query: Is the board authorized to compensate Dr. Clark and 
Dr." Shoemaker for this service?" 

In reply I beg to say section 2180 of the General Code authorizes the warden 
of the penitentiary to appoint a physician who shall recei,;e a salary not,in

1 
excess 

of Thirteen Hundred and Twenty ($1,320.00) Dollars a year. · 
Section 2181 of the General Code authorizes the employment of a day ;~sist~ 

ant physician at a salary not in excess of Ten Hundred and _Twenty ($1,020.00) 
Dollars a year." · · ' · 

The duties to be· pei:formed by the physician and assistant physician are not 
defined in the Code. I presume, however, that thei~ services are performed I under 
the direction of the wardet( and in accordance· with the rules and regu'J~tions 
made by the board of managers. 1 f this be true and the physicians performed 
the services under instructions from the warden or the board of managers, it is 
my judgm!'!nt that the annual compensation provided by law covers the services, 
and that they ·are not entitled to any additional comperisation. 

. ·l' 

•.· 

Very truly yours, 

u. G. DENMAN, 
Attornej' General . 

.: I .I 
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(To the Ohio State Reformatory.) 

OHIO STATE REFORMATORY -EXPEKSES OF FIELD OFFJCERS
::\Il:ST BE ITE:\IJZED. 

June 9th, 1910. 

Ho~. F. H. MARQlJIS, Secretary, Board of Jlauagers, Ollio State Reformatory~ 
Mansfield, Ollio. 

DEAR SIR:- Your communication is received in which you submit the fol
lowing inquiry: 

"The Board of ::Vlanagers of the Ohio State H.eformatory have 
under consideration the question as to the best method of paying the 
traveling expense of the field officers while looking after inmates on 
parole and persons under suspended sentence to the reformatory. 

"Your opinion is requested as to whether or not it would be 
legal to pay said field officers a fixed per diem allowance for traveling 
expenses, and maintenance while on duty in the field instead of pay
ing their expenses by voucher based upon an itemized statement of 
expenses actually incurred." 

In reply I beg to say that section 9 of an Act entitled, "An Act to provide 
for probation of persons convicted of felonies and misdemeanors," approved May, 
9th, 1~08, 99 0. L., page ~41, provides that, 

I')~ 

"The auditor of state shall issue his warrant on the state treas
urer. to pay from the appropriation for conviction and transportation 
of convicts, the salaries and necessary expenses of the field officers, 
upog, presentation of itemized vouchers properly approved by the board 
s>f .managers." 

This provision. authorizes the payment of the salary and 11ccessary expenses, 
and further provides for itemized vouchers to be approved by the board of man
agers. 

I am, therefore, of the opinion that the hoard of managers of the Ohio Re
formatory is without authority to pay any fixed per di(m in lieu of actual ex
penses incurred hy the field officers of said institution. The field officers must keep 
an accurate and itemized account of all the expenses actually incurred, and from 
that itemized account an itemized voucher is to be made which is to he approved 
by the board of managers. 

Very truly yours, 

u. G. DE~l\1.\~, 

Attorney General. 
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(To the Ohio Soldiers' and Sailors' Orphans' Home.) 

MECHANIC'S LIEN -NOT ENFORCIBLE AGAINST THE ST:\TE. 

May 9th. HHO. 

HoN. D. Q. l\loRRow, President Board of Tmstees, Ohio Soldiers' a11d Sailors' 
Orplians' Home, Hillsboro, Ohio. 

DEAR SIR:- Your communication is received in which you submit the 
following inquiry: 

The board of trustees of the Ohio Soldiers' and Sailors' Orphans· 
Home is constructing a sewage disposal plant for that institution, and 
an attempt is being made by a sub-contractor and material man to en
force a mechanic's lien on the amount due from the state to the con
tractor. 

Query: Is the board of trustees required by law to recognize the 
lien and pay to the sub-contractor the sum of money claimed thereon 
out of the money due the contractor under the terms of the origmal 
contract? 

In reply I beg to say this department has heretofore advised the Auditor 
of State that a sub-contractor's lien for labor and material in the construction 
of buildings or other improvements for the State is not enforcible as against 
the state. This conclusion is based upon the fact that the Auditor of State is 
required by law to i<ssue vouchers for work done and material furnished to the 
contractor to whom the State has awarded the contract under the provisions of 
the "Public Building Statutes". Such vouchers issued by the Auditor of State 
are based upon estimates prepared by the board of managers or trustees of the 
institution ·or its architect. In as much as a suit may not be brought against 
the State for the enforcement of a mechanic's lien there is no method by which 
a court can decree its enforcement, and, as above stated, in the absence of such 
decree the Auditor of State is without authority to recognize the lien. 

Very truly yours, 

U. G. DENMAN, 
.4ttomey General. 

OHIO SOLDIERS' AND SAILORS' ORPHANS' HOME-EXTRA COM
PENSATION TO INSTRUCTOR OF PRINTING. 

December 21, 1910. 

HoN. D. Q. MoRROW, Preside1it Board of Trustees, Ohio Soldiers' a11d Sailors' 
Orphans' Home, Xenia, Ohio. 

DEAR SIR: -I have before me your letter of recent date in which you sub
mit t,o me for an opinion the following question: 

Can the board of trustees allow extra compensation to the instruc
tor of printing of the Ohio Soldiers' and Sailors' Orphans' Home for 
extra work done by him during extra hours? 
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Section 193u of the General Code provides for the establishment of cc.:r
tain schools at the home, and provides further that the superintendent may employ 
proper tmchers, and for cause dismiss them. 

Section 1!14u General Code fixes the compensation of these teachers so em
ployed by the superintendent at thirty-five dollars per month for the first year 
and forty doilars a month for subsequent years. This compensation is clearly 
paid to these teachers for their work of instruction. 

ln the case you submit to me for an opinion, you state that the trustee~ 

had authorized the employment of additional help for the purpose of publish
ing the annual report of the board, and that the superintendent and instructor 
of printing concluded to ha,·e the instructor do the extra work during extra hour~. 
There is nothing in the statute prohibiting the instructor of printing, or any 
other teacher at the home receiving extra compensation. lt is tr<te that the 
statute fixes their compensation for teaching and they could receive no extra pay 
for extra work in that line. However, the tru,tees had provided for the extra 
work of getting out the annual report of the board and the work has been done 
by the instructor of printing during extra hours. From your statement of facts 
I conclude that this did not interfere with his work as instructor. The work was 
wholly outside and foreign to the work of teaching printing. lt is certainly 
not against public policy to allow this man compensation for extra work done 
during extra hours that was authorized to be done. 

I am, therefore, of the opinion that the board of trustees may alhnv the 
instructor of printing compensation for this extra work done by him during 
extra hours. 

43 A. G. 

Very truly yours. 

U. G. DENMAN, 

Attomey General. 
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"·' ,_ ... (To the State School for the Blind.) 

BLHW, STATE SCHOOL FOR, ADMISSIOX TO. 

·Legal 'rtiside11ts only, not citizenship, ~qualification for admission to St!lte 
School for Blind. 

January iJ, 1910. 

Ho.:s-. E.JW,ARD M. VA!\ CLEn, Supt. Ohio State School for the Blind, Colulll
bus, Ohio. 

DEAR SIR:- l peg to acknowledge receipt of your letter of December 30, 190!), 
enclosing a commmiication addressed to you by Hon. ]. R. McCleary, Probate Judge 
of Jefferson County, in which he states that a certain unnaturalized person of 
foreign birth, aged twenty-ti\·e years, and unmarried, who has lived in Jefferson 
County for more than one year, has become blind as the result of an accident. 
The probate judge desires to know whether the person so described may be ad
mitted to the State School for the Blind, and your inquiry, based on the judge's 
letter, is as to whether or not the person referred to is a citizen of this state, and 
eligible from that vie'Y-point to admission as a pupil in the school. 

The Jaws of this state do· not require citizenship as a qualification for ad
mission to any of its benevolent institutions. Section 665 Revised Statutes, in 
defining tH~ authority of the truste~s of your institution to admit pupils, provides 
in part, that 

':The trustees . * * ·~ are authorized to receive into the mstitu
.tion such_ blind .and pur-blind persons, residents of the state, as they 
and the superintendent are satisfied * * * are * * * suitable 
* * * to receive instructions * * * 

This section, in common with similar sections in the acts pertammg to other 
state institutions, has been modified to a certain extent by the adoption of Se::
tion 632a Revised Statutes, ~!9 0. L. 323, which provides that, 

"No person who has not gained a legal residence in the State of 
Ohio shall be admitted to any benevolent institution of this state." 

In an opinion addressed to Hon. H. H. Shirer, Secretary of the Board of 
State Charities, under date of April 26, 1909, this department held that the word 
"legal" as qualifying the term ''residence" signifies a continuation of the condition 
defined by the principal term for. the period of one y"'!ar. This opinion related 
to the construction of Section G:12a above quoted. Thus the residence of a person 
is the place which he inhabits regardless of the duration thereof; but a legal 
residence is not established until a person having the same shall have lived in 
the jurisdiction in question for twelve months. However, citizenship is not neces
sary in order to establish such a legal residence. 

It appears from the facts submitted by the probate judge that the person 
described by him has acquired a legal residence in this state and in Jefferson 
County. 

I am, therefore, of the opinion that, so far as his qualification in this respect 
is concerned, he may be admitted to the Ohio State School for the Blind. 

Very -truly yours, 

U. G. DENMAN, 
Attorney General. 
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(To the Ohio University.) 

ABSTR.\CT OF TITLE TO OHIO UXIVERSITY LAXDS APPROVED .. 

July 12th, 1910. 

Ho:> .. \LsTON ELLIS, Prcside11t Ohio University, Atlzells, Ohio. 

DEAR SIR:- You have submitted to me an abstract of title to the following 
described real estate situated in the village of Athens, Athens county, Ohio, and 
being inlots Xos. 12, 13, 14, 15, 16 and 17 and outlots Nos. 5, 19, 20, 21, 22, 23, 
24, 25 and 26, in E. H. Moore's Richland Subdivision of a part of farm lot No. 
61 in sections 9 and 15, Township 9, range 14, Ohio University lands, and inter
lying unopened streets and the land lying between said lots and the middle of the 
Hocking River, all being a part of said original farm lot No. 61. You have also 
submitted a deed prepared for the signature of the President and Secretary of 
the board of trustees of the :Methodist Episcopal Church of Athens conveying 
the fee simple title to the same to the president and trustees of the Ohio Uni
versity. 

You have requested me to examine the title disclosed by the abstract and to' 
approve the deed if proper. Pursuant to this request I have carefully examined 
the abstract of title. At the outset of my examination I determined that in order 
.that the trustees of the Methodist Episcopal Church might convey the title, if any, 
possessed by that church, they should be authorized to do so by appropriate pro
.ceedings under the statute. I have notified the abstracter, Mr. L. G. Worstell, of 
my opinion in this respect, and complying with my suggestion he has secured 
such action on the part of the trustees and has forwarded to me an abstract of 
the court proceedings in question, with the request that the same be attached to 
the abstract already in my hands. 

On examination of the proceedings thus abstracted, I am of the opinion 
that th_e truste~s of the Methodist Episcopal Church are now authori?.ed to convey 
such title as may be possessed by that body to the president and trustees of the 
C)hio University. 

The history of the legal title of original farm lot Number 61, Ohio Univer
sity lands, as disclosed by the abstract is very obscure. It is recited at the begin
ning thereof that, 

"There is no deed, lease or other instrument of record in any of 
the offices of Athens county, showing how the title passed from the 
Ohio University until a suit was filed, September 2, 1850, by the Chilli
cothe Branch Bank of the State of Ohio against John Coates, et al, 
next hereinafter abstracted. Although it is stated in said proceedings 
that the title passed by lease from the Ohio University to Silas Bing
ham and through him by various assignments and conveyances to John 
Coates, who is alleged to have been the owner at that time, and that 
the cow1terpart of said lease was on file in the office of the Auditor 
of the .Ohio University, the same cannot now be found on file in that 
office." 

The court proceedings thus referred to consist of a bill in chancery filed 
. September 2,. 1850, wherein the Chillicothe Branch Bank of the State of ·Ohio 
was petitioner· and John Coates, Arthur· Coates and George C. Coates, brothers, 
among others were defendants. The question framed by the pleadings with re{tard 
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to the property in question is as to the location of the legal or equitable title to 
said farm lot Xo. 61. John Coates, against whom the judgment, sought to be 
enforced by the suit, was taken, claimed unequivocally that he had no legal or 
equitable title to said lot; Arthur Coates disclaims all knowlcllge as to the matter 
and George C. Coates, answering by leave, claimed title to the property. This liti· 
gation was quite protracted, and it was not until 1867 that a decree was rendered. 

The following is the pertinent portion of the dcree: 

"and the court by the COIISCIIt of all parties further linds * '~ '~ 

that the said George C. Coates was not at the commencement of this 
cause nor is either in law or equity the owner of said Lot :..:o. 61, 
* * *, and that the said John Coates was * * * the owner both 
in law and equity of said Lot Xo. 61, l:iut that the said George C. 
Coates had equitable claims against the same, to the sum of $2,~00.00, 
which the court finds to be a lien thereon." 

Under this consent decree the sheriff sold the property for the satisfaction 
of the judgment against John Coates to E. H. Moore, subject to the lien in favor 
of George C. Coates. Immediately thereafter the president and trustees of the 
Ohio University com·eyed the fee simple title to the said E. H. Moore by deed 
which recites that said Moore is the "present owner and holder of the lease
hold title of said premises" and that he "has this day * * * released and re
linquished the same to the said president and trustees and has paid to the treas
urer of said board of trustees the * * * annual rent reserved in said lease 
* * *," and has made upon consideration "of the premises and of the payment 
of said sum of $383.17." 

A few months later George C. Coates brought suit against the Chillicothe 
Branch Bank of the State of Ohio and E. H. Moore alleging that the consent 
decree in the former suit was collusive and fraudulent. This action was also 
pending for a long time, being taken to the supreme court and reversed on error. 
During its pendency the said Geore C. Coates died and the action was revived 
and continued in the names of his heirs and his widow. Finally in 1881 this 
cause was also settled and the heirs and widow, with the exception of one son, 
confirmed the title of E. H. Moore, acknowledged satisfaction of the equitable 
lien of the decedent, and formally released all right, title and interest. The son 
who did not join in this decree had pr<:viously executed a warranty deed in full 
of his claim to the said E. H. Moore. 

E. H. Moore was, therefore, in my opinion, the holder of all the legal title 
which could be secured from the president and trustees of the Ohio University 
and from John Coates or George C. Coates, inasmuch as in spite of the possibility 
of error in the recital of the deed from the president and trustees of the Ohio 
University they are nevertheless estopped thereby, while the heirs of George C. 
Coates are estopped by the rcord. There is, however, no satisfactory evidence as 
to the non-existence of a permanent. leasehold, renewable forever in some person 
other than John or George C. Coates, and the rights of such person would not be 
prejudiced in any way by the court proceedings referred to. However, the property 
appears to have been in the adverse possession of E. H. Moore and those claiming 
under him since 1867, although the litigation concerning it was not concluded until 
1881. I, therefore, have no hesitancy in stating as my opinion that the successors 
of E. H. Moore have a perfect title, at least by prescription, to the premises in 
question. I find no defects in the title as disclosed by its history since lot til 
came into the possession of E. H. Moore. 
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~o examination has been made by the abstractor in the federal courts for 
pending suits or judgments. Xo examination has been made of the records of the 
village of .\thens for special assessments. The taxes for the year l!llH arc, so 
far as disclosed by the abstract, unpaid and a lien. 

Subject to the foregoing qualifications, which are of minor importance, I 
am of the opinion that the title of the trustees of the ~fethodist Episcopal Church 
to the premises above described is free and clear of incumbrances. 

The deed submitted to me should be redrafted so as to contain appropriate 
recitals with reference to the court proceedings authorizing the trustees to sell 
to the Ohio University. \Vhen so redrafted and executed by the trustees, I ad
vise that the same be accepted by you. 

I am informed that the purchase of this property is to be made from the 
funds of the Ohio Unh·ersity derived from its own revenues, and not out of an 
appropriation made by the General Assembly of the state of Ohio. If this is the 
case the deed is properly made to the president and trustees of the Ohio Vni\·er
sity, otherwise it should be made to the State of Ohio. 

Yours very truly, 

U. G. DENMAN, 

A ttoruey General. 
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(To the Institution for Feeble-Minded Youth.) 

FEEBLE-MINDED YOUTH- INSTITUTION FOR- CUSTODIAL . 
DEPARTMENT, WHAT IS. 

August 31st, 1910. 

DR. E. ]. EMERICK, Superinte11dent l11stitution for Feeble-llfinded Youth, Columbus, 
' Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of July 23rd and 
to apologize for the delay in answering the same, caused by unforeseen pressure 
of work in this department. 

You state that you have certain patients regarded as "custodial cases", who 
ar.e not kept separately in the institution, but who are given the same instructipn 
as certain of the pupils deemed capable of receiving instruction of the kind afforded 
by your institution. You request my opinion as to the authority of the trustees and 
superintendent of the institution to charge such portion of the expense of main
taining such persons against the cou'nties from which they are sent, as is authorized 
under section 1898 General Code. 

You· also inquire· as to the rule to be adopted by the superintendent and 
trustees in charging for persons in the custodial department from Cuyahoga County 
which has no county infirmary. 

The following sections of the General Code are in point: 

Section 1894 : 

"The object of the institution is to train and educate those received 
so far as to render them more comfortable, happy and better fitted to 
care for and support themselves * * *" 

Section 1895: 

"The custodial department shall be entirely and especially de
voted to the reception, detention, care and training of idiotic and feeble
minded children and adults * * * and shall be so planned as to 
provide separate classifications of the numerous groups embraced under 
the terms idiotic and imbecile or feeble-minded * * *" 

Section 1896: 

"The processes of an agricultural training shall be primarily con
sidered in this department * * * Such other industries as the trus
tees and the superintendent deem necessary and useful for the welfare 
of the inmates, and as tending to their proper employment, or as con
tributing to their development, discipline and support, from time to 
time, may be added." 

Section 1898 : 

"For each person over the age of fifteen years in the custodial 
department from any county in the state, the trustees and superin

tendent may charge against such county a sum not exceeding the annual 
per capita cost to the county of supporting inmates in its county 
infirmary, as shown by the annual report of the board of state 
charities * * *" 
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Section HJUl: 

"The trustees shall receive as inmates of the custodial department, 
feeble-minded children, residents of this state, under the age of 
fifteen yc:ars, who are incapable of receiving instruction in the com
mon schools of the state, and adults of the same class, over this age, 
who are public charges." 
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Ha,·ing regard to the joint operation and effect of the foregoing sections, 
I am of the opinion with respect to your first question that the trustees and 
superintendent of the institution may charge the sum authorized to be charged 
by section lK!IH abo,·e quoted for each person above the age of fifteen years 
who would be a public charge against the county from which he is admitted to the 
institution, regardless of whether or not such person is there kept separately from 
what may be termed the pupils of the institution. That is to say, if the welfare 
and mental ability of a person admitted under section 1901 as an inmate of the 
custodial department so demand, the trustees have authority to treat" such person 
as a pupil, and such treatment will not remove him from the custodial department 
of the institution. Therefore, such persons being still regarded as within the 
custodial department, the trustees and superintendent are authorized to make the 
annual draft against the county provided for in section 1898. 

Answering· your second question I am of the opinion that the intent of the 
law should be carried out and that the amount authorized to be charged ·against 
Cuyahoga County for the support of each of its custodial cases is the per capita 
cost to the county of supporting inmates in the institution which takes the place of 
a county infirmary for such county, whatever that institution may be termed, and 
under whatev.er authority it may be conducted. I assume, of course, that the annual 
report of the Board of State Charities will disclose the identity of such an insti
tution as well as the per capita cost to the county of maintaining inmates therein. 

Yours very truly, 
w. H. MILLER, 

Assista11t Attomey General. 

IXSTITUTIOX FOR FEEBLE MINDED- GENERAL CODE SECTIONS 
1899, 1901, 1902, 1903 CONSTRUED. 

Applicant not limited to IS years. Applicant when able must pay for 
keeping. 

March 31st, 1910. 

DR. E. ]. E~IERICK, Superintendent Institution for Feeble ll.finded, Columbus, Ohio. 

DEAR SIR:- Your communication is received in which you inquire if the 
board of trustees of the institution for feeble minded may charge for the keeping 
of inmates, both under and over the age of fifteen years, and when charge is 
made under contract with the· applicant, has the institution still a right to collect 
for the clothing of those under that age? You also inquire if the trustees have a 
right to take pay cases of any age where there is ability to pay, ·and if so will 
the receiving of an inmate over the age of fifteen, and under contract for main
tenance, in any way interfere with the control of the institution over the inmate? 

In reply thereto I beg to say that by the provisions of section 1903, General 
Code, (Sec. 674g R. S.) it is the duty of the probate judge of the county in 
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which the application is made to ascertain the ability of the applicant, parent or 
legal guardian thereof to pay the expenses to be incurred by the institution in 
keeping the inmate, and if the court find such ability to pay in whole or in part, 
he shall so state in approving the application for admission; and if there is ability 
to pay all expenses incurred in keeping the inmate, the same shall be ch~rged to 
the estate of the applicant or the person with whom the contract was entered into 
for the admission of the inmate, and in that event no charge should be made of 
the county from which the inmate comes for clothing or other article. 

Section 1898 General Code (Sec. 674c R. S.) provides that, 

"For each person over the age of fifteen years in the custodial 
department from any county in the state, the trustees and superin
tendent may charge against such county a sum not exceeding the 
annual per capita cost to the county of supporting inmates in its 
county infirmary, as shown by the annual report of the board of state 
charities. * * *" 

But in connection with this section should be read section 1899 General Code 
(Sec. 674c R. S.), which provides that, 

"In each case where a parent, guardian, relative or friend of an 
inmate is under contract and able to pay, and does pay for the main
tenance of such inmate, no charge or draft shall be made upon the 
treasurer of· the county wherein . such inmate has a legal residence. 
* * *" 

Section 1901 of the General Code (Sec. 67 4c R. S.) prO\· ides that, 

"The trustees shall receive as inmates of the custodial department, 
feeble-minded children, residents of this state, under the age of fifteen 
years, who are incapable of receiving instruction in the common 
schools of the state, and adults of the same class, over this age, 
who are public charges. * * *" 

Section 1902, General Code (Sec. 67 -H R. S.) provides that, 

"Feeble-minded adults of such inoffensive habits as to make them 
proper subjects for classification and discipline in the institution may 
be admitted, on pursuing the same ccurse of legal commitment as 
govern admission to the state hospitals for the insane." 

It will be seen from these sections that the class of adults mentioned therein 
are admissible to the institution, and without regard to age, but subject to 
examination by the court as to thejr ability to pay for their support as provided 
in section 1903 General Code. The fact that an inmate is over fifteen years of age, 
or that such inmate is admitted under special contract for maintenance does not 
restrict the authority of the institution over such inmate. There is no provision 
in the statutes prohibiting the admission of applicants over fifteen years of age 
into the custodial department, but children under the age of fifteen years shall at all 
times have the prior right to all the privileges which the institution affords. 

Yours very truly, 
l.". G. IJEX~IAN • 

. -1 !forney General. 
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(To the Athens State Hospital.) 

ATHEXS STATE HOSPITAL-ABSTRACT OF TITLE 10 
CERT AIX LA)WS. 

July 19th, 1910. 

DR. 0. 0. FoRDYCE, Superintendent, Athms State Hospital, Athens, Ohio. 
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DEAR SrR:- I have carefully examined the accompanying abstract of title 
to three hundred acres of land in Lease-lots X os. 41, 57, 58, 59 and GO in Sectioqs 
Nos. 8, !J, 14 and 15, Town. 9, Range 14 Ohio University leasehold land in Athens 
County, Ohio, prepared by E. D. Sayre, Abstractor, July 15, 1910. 

While said abstract shows many irregularities, I am of the opinion that on 
account of the lapse of time and adverse possession, the same shows a good market
able title of record at the date thereof in William S. Bower, Charles ]. Bower 
and wife, Emma L. Crunbacker and husband, subject however to the mortgage 
to the Freedman's Aid and Southern Education Society of the M. E. Church, the 
amount of which is not shown, and which should be satisfied of record; also 
the oil lease given to "William Clark should he satisfied, and the taxes amounting 
to $63.23. 

I have also examined the deeds accompanying said abstract, conveying said 
premises to the State of Ohio, and believe the same are sufficient to convey the 
title. 

T am herewith returning abstract and deeds. 

Yours very truly, 

u. G. DENMAN, 
A ttomey Geueral. 

OHIO SANITORIUM :\IUST REPORT TO BOARD OF STATE 
CHARITIES. 

March 1st, 1910. 

DR. C. B. CoNWELL, Superintendent. The Ohio State Sanatorium, Mt. Vernan, 
Ohio. 

DEAR SIR:- I am in receipt of your letter of February l.jth, in which you 
advise that you have received, from the secretary of the state board of charities, 
various blanks to be filled out, and you desire to know whether it will be neces
sary for the Ohio State Sanatorium to comply with the request of the secretary 
of the state board of charities. 

I beg to call your attention to section 781-:l7 of the Revised Statutes, which 
is as follows: 

"The control and management of said sanatorium shall be vested 
in the board of trustees in accordance with the provisions of sections 
636 and 654 both inclusive, of the Revised Statutes of Ohio, relative 
to other state benevolent state institutions, and said section shall apply 
to said board of trustees so far as the same may be applicable." 

You will note this section specifically provides that the Sanatorium shall be 
governed by the same sections as other state benevolent state institutions. Sec-
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tion 656, relative to the powers and duties of the board of state charities is, in 
part, as follows : 

"They (the state board of charities) shall investigate the whole 
system of public charities * * *, examining into the condition and 

·management thereof, especially of * * * state institutions * * 
*, and the officers in charge of all such institutions * * shall fur
nish the board or its secretary such information as they may require. 
* * * JJ 

You .will note that the above quoted section applies to all state institutions 
and the report which the secretary of the state board of charities requests you 
to fill out is done in pursuance of the above quoted section and I am of the 
opinion that it will be necessary for you to comply with the secretary's request. 

Yours very truly, 

u. G. DENMAN, 

Attorney General. 
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(To the Members of the General Assembly.) 

BOYS' 1:\DCSTRL\L SCHOOL-EXPEXSE OF OFFICER TRA:\SPORT~ 
IXG YOl.:TH. 

0 fficer trallsf>orfillg youtlz to Boys' Industrial Sclzool not entitled to personal 
traz·eliug c.rpenses ill addition to mileage. 

March 26th, 1910. 

HoN. MARsH.\LL :\. Dt:\'ALL, 0/zio Se1wte, Columbus, Ohio. 

DEAR SIR:- You have submitted to me a question as to the proper con
struction of section 209:3 of the General Code, which is in part as follows: 

"The expenses incurred in the tra-nsportation of a youth to the 
(Boys' Industrial School) shall be paid by the county from which he 
is committed, to the officer or person delivering him, upon the pre
sentation of his sworn statement of accounts thereof. He shall re
ceive as compensation five cents per mile each way from his home 
to the school by the nearest route. * * *'' 

In Richardson v. State ex rei., 66 0. S. 108-112, the statute (89i R. C.) ap
plying to the fees and-expenses of county commissioners was under consideration, 
and particularly ·that portion of it which provides that: 

''when necessarily engaged in attending to the business of the 
county * * *, and when necessary to travel on official business 
out of his county, (he) shall be allowed in addition to his compensa
tion and mileage as hereinbefore provided, any other reasonable and 
necessary expenses actually paid in the discharge of his official duty." 
The court, per \\'illiams, C. ]., say, on page 112: 

''This clause is not entirely free from ambiguity. It is doubtful 
whether, in order to entitle the commissioner to the expenses for 
which it provides, it is indispensable that he should, when the ex
penses are incurred, be engaged * * * in traveling outside of the 
county * * * however, that question may be resolved, the ex
penses authorized to be paid a commissioner under the provision of 
the statute in question, are, we think, official expenses only, as dis·
tinguished from those which pertain to his personal comforts and 
necessities. * * * the purpose of the provision was to reimburse 
him when, in the language of the statute, the money 'had been actually 
paid in the discharge of his official duty.' For his personal expenses 
of any kind he can claim nothing beyond his per diem and mileage. 
It is a fair inference that if it had been intended to reimburse the 
commissioner for expenditures of this character, the legislature would 
ha\·e expressed that intention in plain terms. lt is well settled that 
the compensation of public officers can not be enlarged, by implication. 
beyond the terms of the statute. Debolt v. Trustees, 7 0. S. 217; 
Clark v. Commissioners, 58 0. S. 107." 

According to this authority it would seem that the word ''expenses,'' as used 
in section 2093, General Code, would be held to mean those sums paid by the 
officer on account of the railroad fare, meals, etc., of the youth in his custody 
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and also on account of any other items not personal to the officer. The phrase 
"he shall receive as compensation five cents per mile" seems to indicate that the 
mileage is not intended as a reimbursement for expenses, but rather as in the 
nature of fees. However, examination of the whole opinion in the Richardson 
case will disclose that this is not held to be the primary meaning of the word 
"mileage," and inasmuch as the word "compensation" may mean not only remu
neration for official services but also reimbursement for personal expenses, I am 
of the opinion that the double significance should be given to it in this cOni].ection. 

In my judgment the personal traveling expenses of the officer are all to be 
included within the mileage allowed him and may not be separately paid. 

Yours very truly, 

u. G. DENMAN, 
Attor11ey General. 

JOINT RESOLUTION NOT SIGNED BY PRESIDING OFFICER 
OF SENATE VOID. 

July 8th, 1910 

Be it resolved by the Gmeral Assembly of the S(ate of Ohio: 

DEAR SIR:- I beg to acknowledge receipt of your letter of June 7th, re
questing my opinion as to the power of the Commissioners of Public Printing 
to print "Howe's Historical Collections pf Ohio" under the following facts: 

"On February 8, there was offered in the Senate S. J. R. No. 17 
- Mr. Gillette : 

WHEREAS, The State of Ohio, owns the copyright, electrotype, 
engravings and all other apparatus and matter necessary and requisite 
for the publication of Howe's Historical Collections of Ohio, cen
tennial edition; and by exhaustive research, study and investigation, 
much valuable information has been gathered and preserved thereby, 
of great value to the people of Ohio, and the same should be dis- -
seminated in a proper manner among the public schools, libraries and 
citizens thereof; therefore, 

Be it Resolved by the General Assembl~,' of the State of Ohio, 
That the commissioners of public printing be and are hereby directed 
and authorized to contract for on behalf of the state, for the printing 
from said plates and engravings, etc., (16,000) sixteen thousand sets 
and binding thereof, in style and manner similar to and fully equal 
in quality as to binding, paper and workmanship to that furnished 
under House Joint Resolution Xo. 30, adopted !\larch 19, 1906, in 'Sets 
of two volumes, at a cost not to exceed one dollar per set; that said 
printing and delivery shall be done under the direction of the Com
missioners of Public Printing. 

Resolved, That when said history is printed and bound, as 
aforesaid, the same shall be delivered to the secretary of state, and 
the following distribution and disposition made thereof: 

To each member of the seventy-eighth General Assembly one 
hundred sets, and to the clerk and sergeant-at-arms of the Senate, and 
to the clerk and sergeant-at-arms of the House of Representatives 
fifty sets each, to each officer and clerk of said General Assembly, and 
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to each legislative correspondent, one set; and the remaining to be 
sold by the secretary of state at two dollars ($2.00) per set, and the 
proceeds to be paid into the state treasury to the credit of the general 
revenue fund. 

This was messaged by the Senate to the House on ::\larch 17th, 
with the following endorsement: 

~I r. Speaker: The senate has adopted the following joint reso
lution in which the concurrence of the House of Representatives is 
requested. 

S. J. R. ~o. 17- ~lr. Gillette. Relative to the printing of 16,000 
sets of !lowe's Historical Collections . 

. \ttest: John R. ::\!alloy, Clerk. 

Following this message another message was received from the 
Senate as follows : 

:\I r. Speaker: The Senate has reconsidered its vote by" which it 
adopted S. ]. R. Xo. 17- ::\Ir. Gillette, relative to the printing of 
)(j,IIOil sets of Howe's Historical Collections and requests the return 
of said Joint Resolution. 

Attest: John R, ::\!alloy, Clerk. 
But note, that the joint resolution was in possession of the House 

and the Senate not having it in its possession had no right to do any
thing with it. 

The question being presented to the House of Representatives it 
refused to accede to the request of the Senate for the return of S. 
]. R. Xo. 17. 

On ~larch 22, the House of Representatives adopted said resolu
tion ( S. J. ]{. X o. 17) and messaged their action to the Senate and 
received a receipt from that body March 23rd, as having received it. 

This message to the Senate saying the House had concurred was, 
for reasons, not officially presented to the Senate until the day of final 
adjournment. on ::\lay lOth, and at such a late hour as to preclude 
enrollment and signature of same, although it had been messaged and 
receipted for on March 23rd. 

So said S. ]. R. ~o. 17- ::\fr. Gillette, was not enrolled and 
signed as provided ·by law notwithstanding the records show that it 
was favorably acted on by both Houses. 

The information was given that the Senate refused to have said 
joint resolution enrolled for the reason that they had re-considered 
their vote, although they did not have the paper in their possession. 

An appropriation of ~JR,OOO was made for the publication of 
Howe's Historical Collections in an act known as H. B. ~o. fi36-
Mr. Ritter, and S. ]. R. Xo. 17- ::\Ir. Gillette, directs by whom and 
how this money shall be expended." 

'The Constitution of this State .. \rticle II, section 17 provides that, 

"The presiding officer of each house shall sign, publicly in the 
pn:scnce of the house over which he presides, while the same is in 
session and capable of transacting business, all bills and joint resolu
tious passed hy the g-eneral assembly." 
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The facts stated by. you raise the simple question as to whether this provision 
is directory merely, so that failure tD comply with it does not impair the validity 
and effect of a bill or joint :resolution, or ·mandatory so that no bill or joint reso
lution is effective without compliance therewith. This question has al readv been 
decided in this state in the case of State v. Kiesewetter, 4.j 0. S., 2.)4 .. The s;•llabus 
in the case is in part as follows : 

"A bill enttlcd ':\ bill to provide for the publication of \·olume 6, 
Geology of Ohio,' was introduced into the senate * * ,., and was 
designated 'S. B. No. 326.' It was * * * duly passed in the Senate 
and transmitted to the House; there amended, duly passed, and re
turned to the senate, where the amendments were agre..:d to, and the 
amended bill duly passed. The bill was not copied upon the journal 
of either house, nor signed by che presiding ofticer vf either house. 
•:• .; * Held: 

1. A printed bill, bearing title and number identical with the one 
described, deposited in the state library in accordance with section 59 
of the Revised Statutes, cannot he received in e\·idcnce to prove the 
contents of the bill in question. 

2. The bill not being authenticated, as required by section 17, 
of article 2 of the constitution, which provides that 'the pre'siding officer 
of each house shall sign, publicly in the presence of the house over 
which he presides, while the sanie is in session and capable of trans
acting business, all bills and joint resolutions passed b)· the general 
assembly', did not become a Ia\\;._" 

In the opinion by Judge Spear, page 2,)7 the following comment with respect 
to section 17, article 2 is made: 

"No judicial interpretation has been given to this section so far 
as we are informed. The preceding section, which provides that every 
bill shall be fully and distinctly read on three different days, <• * * 
has been considered by this court, and the views of the court upon it 
are well stated by Swan, ]., in Pim v. ~icholson, 6 Ohio St., 177, as 
follows: (Here follows a quotation from the court's decision cited in 
which it is held that former section 16 of article 2 was directory.) 

"It is entirely clear that section li cannot be treated as a mere guide 
to the action of the general assembly in order to the more full en
lightenment of the members in the performance of their duties, or 
as a check upon them, as the signing of a bill by the presiding offi
cer in no substantial way effects the action of the members, or relates 
to the passage of the bill through either party. The members, as such, 
have performed every duty regarding a bill prior to the time when 
the duty of signing by the presiding officers may be performed. This 
signing in open session * * * has a much more important purpose. 
It authenticates a bill, and affords a sure means of identification. No 
official copy is required of a bill introduced, nor is it required to he 
copied on the journal, and a legal standard of compari>on is wanting, 
The signatures of the presiding officers, therefore, furnish the evidence 
that that which the journals show, by title and number, passed the 
general assembly, is this identical measure. * * ·~ This verifica
tion by the officers designated by the constitution is the conclusive 
evidence to the secretary of state that the· act so signed is a Jaw, and 
entitled to be filed as such in the office of that officer, and, under 
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hi, direction to be publi5hed, duly certified by him, for the iniorma
tion and guidance of all the people of the stak. The ~igning is, 
therefore, for the benefit of the people in their examination 1.0 ascer
tain what is, and what is not law. lt is apparent that the rea,oning 
which led this court to declare section lG to be directory, does not 
apply to section 17, and that the cases referred to arc not :mthority 
~n the case at bar. " * ':' 

At the trial the state librarian was offu ed by the relator as a wit
ness, and it was proposed by the testimony of this witness to identify 
a copy * * ~, deposited in the state librar) '' '' ':' The testi
mony is believ-:d not to he competent. It was an efiurt to introduce 
parol proof, and, in effect, to try the validity of a law upon the testi
mony of witnesses. " ,. 

\Vhether a provision imperative in its terms should be treated as 
directory or as mandatory, has been held to be a matter of expediency, 
though Judge Coole~·, in his work on constitutional limitations, observes 
that 'courts tread upon very dangerous ground when they venture to 

apply the rules which distinguishes rlircctory and mandatory stat11tes to 
the provision of a constitution.' Another :~uthor says that 'the ques
tion is in the main governed by considerations of convenience and 
justice.' Giving effect to the more liberal view, 1t may he said tha~ :• 
no advantage would bt lost, or right destroyed, or benefit sacriticed 
either to the public, or to an individual by such a holding, the provision 
might be regarded as directory. Or, if less injury would result by disre
garding than by enforcing the pro,·ision according to its letter, then it 
could with propriety be treated as directory merely. * * '" Cooley 
on Constitutional Limitations, !n; ~vl:<txwell on Interpretataion of 
Statutes, 452; The State v. Covington, 29 Ohio St. 117. In the light 
of these considerations, we inquire whether section 17, before quoted: 
should be res-ardec~ in this case, as merely directory, or as embodying 
a positi\·e requirement? :\nd this ;s a practical question: \Vhere a 
bill has receive(! the sanction of a majority of each house nf the 
general assembly, hut ha, not ueen signed by the presiding officer of 
either house, ':' * '-' can it he treated as law by the courts? 

\\' e are reluctantly led to the conclusion that it cannot. The ad
vantages to k· cleri\·ed by a recognition of this bill as a law would, 
we think, be far outweighed by the perils which might follow the 
establishment of so dangerot's a precedent. * '-' * In a case where 
the subject-matter of a bill thus defeated is vital to the public busi
ness of the state, the authority of the governor to call together the 
general assembly, and give opportunity for all needed requirements 
to he obsen·ed, is ample. On t'1e otrer hand, the importance of fur
nishing to the people, sources of information, certain in their char
acter, and convenient of access, as to what is, and what is not iaw, 
is obvious. '-' * "' \\'hate\'er conduces to cert~inty in this regard, 
therefore, is of great moment to every person in the state, and no 
rule of constre.ction would he wise which leave,; so important a mat
ter in doubt or con fusion. 

It is urged that to gi,·e controlling effect to o;ection 17 would he 
to clothe the presiding officers of the general as,;cmbly with a veto 
power, and such a rest,lt cannot have been intended by the convention 
whic11 framed the constitution. Certainly that body did not so intend; hut 
we think tl•e result feared is not likely to follow. * '' "' The 
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obvious answer to this objection is, that confidence must be reposed 
somewhere; it is not to be presumed that men selected to fill places 
of such high trust will iatentionally violate the constitut:oa, and prove 
false to their oaths. * * * 

If a case were presented where a bill, lacking· only the sig
nature of the presiding officer of one house, had been filed by the 
secretary of state, published under his authority as a law and recog
nized as such by ·all other branches of the state government, and 
acquiesced in for years, a different question wo:tld he before us. 

The court acknowledges the existence of a different rule in certain juris·
dictions, citing Leayenworth v. Higginbotham, 17 Kas., G2; Cottrell v. The State, 
9 Nebraska, 125, and cites in support of its decision a number of cases from 
various jurisdictiqns. 

The decision above quoted cannot be distinguished from the case presented 
to me by you on the ground that it involved the validity of a bill as law, 
while your question relates to the effect of a joint resolution. The constitutional 
provision applicable to both question~ applies both to bills and to joint resolutions. 
The people in adopting the constitution must have harbored the same intent with 
respect to both. 

For the foregoing reasons l am of the opinion that Senate Joint Resolutio:1 
No. 17, providing for the printing of a certain number of sets of the publication 
known as Howe's Historical Collections of Ohio," has not been adopted by the 
general assembly so as to give it force and effect, and that, therefore, the com
missioners of public printing are without authority or power under said joint 
resolution. 

Very truly yours, 
U. G. DENMAN, 

Attorney General. 

CORONER- POSTMORTEM EXAMINATIONS- AUTHORITY 
TO HOLD. 

March 22nd, 1910. 

RoN. A. J. CRAWFORD, Member House of Representatives, Columbus, Ohio. 

DEAR SIR:- You have made of me oral inquiry as follows: 

Has a coroner, when duly elected aad qualified in a county of 
this state, the legal authority to hold a post-mortem examination 
without the aid of persons or another physician, and to make a special 
charge against the county which elects him for such services? 

In reply thereto I beg to say that section 2856 of the General Code pro
vides that, 

"\Vhen informed that the body of a person whose death is sup
posed to have ·been caused by violence has been found within the 
county, the coroner shall appear forthwith at the place where the 
body is, issue subpoenas for such witnesses as he deems necessary, 
administer to them the usual oath, and proceed to inquire how the de
ceased came to his death, whether by violence from any other person 
or persons, by whom, whether as principals or accessories before or 
after the fact, and all circumstances relating thereto. * * *" 
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In the l'Xt:rl·ise of his official discretion, the coroner may make such exam
inatin" a< i, l~CCl,,ary to determine the caw,e of the death into which he is in
quiring; hut his fees for such services must not exceed those al!mverl hy section 
~/<tifi <;eneral Code. Our courts have construed this section as giving to the 
coroner the right to employ a physician or surgeon to conduct a post-mortem 
examination in cases in which, in the sound discretion of the coroner, such .::x
amination is necessary in order to determine the cause of the death. 

Section :!!!1.) provides that, 

"The county commissioners may allow a physician or surgeon 
making post-mortem examinations, at the instance of the coroner 
or other officers, such compensation as they deem proper". 

'Vhile it is the clear duty of the coroner to hold an inquest, not only to 
ascertain the cause of the death, but whether a crime has been committed, who 
the perpetrator is, and to secure and preserve the evidence to the end that justice 
may not he defeated, it is equally clear that the coroner is not authorized by these 
statutes to hold unnecessary inquests or post-mortem examinations, thereby in
curring needless expense to the public. 

"The coroner must act in good faith- not capriciously or arbi
trarily. He may not act where there is no ground to suspect that 
\'iolence was the cause of the death". 

State ex rei v. Bellows, 8 Ohio Circuit Decisions, 376; 62 0. S. 307. 

Yours very truly, 

u. G. DEN~IAN, 

Attomey General. 

TOWNSHIP DEPOSiTORY- MANNER OF SELECTI~G BANK NOT 
LOCATED !::-.." TOWNSHIP. 

Towuslzip trustees may not enter into verbal contract for deposit of funds 
nor coutract "'itlz ba11l~ outside of township when bank located in towllship, with
out complyiu.r; 1<•ith section 3323, General Code. 

:\1arch 18th, 1910. 

HoN. CHAS. :\. BowERSox, Jfember House of Represelltatiz·es, Columbus, Ohio. 

DE.\R SIR: -Your letter of :March 9th is received, in which you ask my 
opinion uppn the following question: 

May township trustees, under the township depository act, make 
a special verbal contract with any bank outside of their township, 
when there is a bank in their township, without properly advertising 
and requiring that the interest be paid as provided in the statute? 
In other words, in a certain case certain township trustees made an 
arrangement with a bank outside of their township, in which a bank 
was located, agreeing to take a certain rate and to leave the money 
<Jn deposit for six months; i. e., that only money which had been on 
deposit in such bank for six months was to have interest paid on it. 

-!4 .\. G. 
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In reply thereto, 1 beg leave to submit the foilowing opm10n: 
The sections of the General Code governing the questions you ask, are 

3320, 3321, 33:23, 33:24 and :33:2.5, (Sectfon 1513 R. S. 0., in part), and read as 
follows: 

Section 33:20. "The trustees of any township shall provide bv 
resolution for the depositing of any or all moneys coming ·into th~ 
hands of the treasurer of the township, and the treasurer shall deposit 
such money in such bank, banks or depository within the county in 
which the township is located as the trustees may direct subject to 
the following provisions. 

Section 3321. "The trustees of the township shall determine m 
such resolution the method by which such bids shall be received, the 
authority which shall receive them, the time for \\'hich such depm<its 
shall be made, and all the details for carrying into effect the authority 
herein given, but all proceedings in connection with such competitive 
bidding and the deposit of such moneys shall be conducted in such 
manner as to insure full publicity and shall be open at all times to 
public inspection." 

Section 3323. "In a township in which but one bank is loca,ted, 
the funds of the township shall be deposited in such bank at a rate of 
interest not less than two per cent on the average daily balance, but 
when the trustees have reason to believe that such bank is not a safe 
depository, or when such bank refuses to pay at least two per cent 
interest, or where there are two banks in a township, and either one 
or both refuses to pay at least two per cent interest on such deposits 
or in a township in which no bank is located, after the adoption of the 
resolution, providing for the deposit of the funds, the trustees may 
enter into contract with one or more banks within the county that are 
conveniently located and which offer the highest rate of itlterest on 
the average daily balance, and in no case be less than two per cent 
for the full time the funds are on deposit." 

Section 3324. "Such bank or banks shall give good and suffi
cient bond to the approval of the township trustees in a sum at least 
equal to the amount deposited for the safe custody of such itmds, ami 
the treasurer of the township shall see that a greater sum than that 
contained in the bond is not deposited in such bank or banks, and such 
treasurer and his bondsmen shall be liable for any loss occasioned 
by deposits in excess of such bonds." 

Section 3325. "Such resolutions and contract shall ,;et iorth 
fully all details necessary to carry into effect the authority herein 
given. All proceedings connected with the adoption oi the rl'solu
tion and the making of the co~tract shall be conducted in such man
ner as to insure full publicity and shall be open at all times to public 
inspection. All interest money derived in pursuance of these provis
ions shall be property of the township, and deposited as other funds." 

The section of the above quoted provisions, which is particularly applicable 
to the questions which you ask, is section 3323 of the General Code and I am of the 
opinion that, under the above quoted sections, and especially under section :-!32:'1, the 
township trustees, to whom you refer in your letter, should have deposited the 
township funds in the bank located in their township. unless the trustees had 
"reason to believe that such bank i~ not a safe depository," or unless such bank 
refuses to pay at least two per cent interest on the average daily balance. And, 
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after having decided either of the abO\·e two questions as against the hank locat~rl 
in the township, I am oi the opinion, that it was the duty oi the township trus
tees, under the abow quoted sections, to adn-rtise· for hids from other hank!" 
conveniently located in the county in which the township is situated, that they 
could not enter into a llgal contract with any such bank except after such ad
vertisement and suhmi;;,ion of hids, and that the statutes make it mandatory upon 
such township trustees, upon so advertising, to accept the bid of the bank offering 
"the highest rate of interest on the a\·erage daily balances,'' which, in no case, 
could "be less than two per cmt for the full time the funds are on deposit." 

It follows, therefore. and I am of the opinion that such township trustees 
had no power to enter into a contract with such outside hank by virtue of which 
the township is to receive no interest on money which is not ldt on deposit in 
such bank for six months, and I am further of the opinion that, under the pro
visions oi section :l:.I:!::J, above quoted, all contracts for the deposit of township 
funds should be in writing and "set forth fully all detailE neClssary to carry into 
effect the authority"· gh·en to the township trustees by the above quoted sections. 

Yours very truly, 
LT. G. DDD!A:-; . 

• ..J ttorney Ccncra/. 

TO\\'XSHIP DITCH APPEAL-JURY FEES XOT PART OF COST IX. 

July 6th, HHO. 

HoN. CHARLES A. BowERSOX, Member General Assembly, Br:yan, Ohio. 

DEAR SIR:- I acknowledge receipt of your letter of June 29th in which you 
request my opinion as to whether jury fees in township ditch appeals are a part 
of the costs to be taxed against and paid by the appellant in case the report 
of the jury confirms the decision of the township trustees. 

In my opinion jury fees are no part of the costs and should be paid out of 
the county treasury. Section 4541 R. S., at present section 6633 General Code, 
applies to township ditch appeals and provides as follows: 

"If the report of the jury is in favor of the appellant, all costs 
made on such proceeding in the court shall be taxed to and paid hy 
the appellant * * * The jurors shall be allowed $L"i0 per day each, 
with mileage from their respective residences to the probate court at 
the rate of five cents per mile." 

Section GG32 in pari materia with the foregoing section provides that costs 
shall be taxed in such proceedings "as provided by law in similar cases." · 

:\s a matter of fact costs authorized by law to be taxed "in similar cases" 
do not include jury fees. This is true of all civil proceedings in the common pleas 
court except where specifically provided otherwise, and it is particularly true of 
the appeal to the probate court from the decision of the county commissioners in 
county ditch cases. See sections 6527 and 6535, General Code. 

Indeed, as a general rule, the term "costs" is held to have a definite meaning 
and one which excludes jury fees. See State v. Commissioners, 6 0. D. 240; 14 
C. C. 26. . \ccordingly, I am of the opinion that the mere fact that section 663.1 
provides both for the taxation of costs and for the fees payable to jurors in town
ship ditch appeals is not sufficient to lead to the inference that such jury fees are 
to be included in the costs. In order to overcome the presumption arising from the 
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ordinary meaning of the term '"costs" the General Assembly would have to provide 
explicitly that jury fees should be included in the costs of a gi,·en action. 

I am, therefore, of the opinion that jury fees in township ditch appeal cases 
should be paid out of the county treasury, and should not be included in the 
costs taxed against the appellant in case the jury sustains the finding of the township 
trustees. 

Yours very truly, 

U. G. DE);~IAX, 

Attorney Ge11eral. 

BURIAL OF INDIGENT SOLDIERS-€0UXTY COMMISSIONERS MAY 
NOT AHBITRARTLY AFFIX COSTS BELOW S75. 

August 9th, 1910. 

HoN. JoE GILLIGAN, Member of the Ge11e1·al Assembly, Cincinnati, Ohio. 

DEAR SIR:- I am in receipt of your letter of recent date, in which you 
submit the following for my opipion: 

The county commissioners of some counties of this state claim the 
right to m~ke the price of burial of indigent soldiers what they see fit 
regardless of what the law may be. Some have the price fixed at 
sixty dollars and will not allow any more. I desire to know whether 
or not county commissioners have such a right. 

I beg to call your attention to an act in 99 Ohio Laws, page 99, which is an 
act authorizing the burial of honorably discharged Union soldiers who sen·ed in the 
War of the Rebellion of 1861. Section 1 of such act is as follows: 

"That it shall be the duty of the county commissioners of each 
county in the state to appoint two suitable persons in each township 
and ward in their respective counties, other than those prescribed 
by law for the care of paupers and the custody of criminals, whose 
duty it shall be to contract with the undertaker selected by the 
friends of any of the persons hereinafter mentioned, and cause to be 
interred, in a decent and respectable manner, in any cemetery or burial 
ground within the state, other than those used exclusively for the 
burial of paupers and criminals, the body of any honorably discharged 
soldier, sailor or marine having at any time served in the army or 
navy of the United States, or the mother, wife or widow of any such 
soldier, sailor or marine, or any army nurse who did service at any 
time in the army of the United States, who shall hereafter die, not 
having the means to defray the necessary funeral expenses, at a cost 
not to exceed seventy-five dollars. 

"The committee so appointed shall use certain forms of con
tracts herein prescribed and hereafter described, and abide by the 
regulations provided by this act. Such committee so appointed shall 
'hold their appointment so long as they serve to the satisfaction of 
the county commissioners. Whenever a vacancy occurs in such com
mittee, said commissioners shall appoint a suitable person or persons 
to fill such vacancy. The members of said committee shall receive 
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une dollar each from the gmeral fund of said county for each ser
Yice so performed. It shall be the duty of said committee tq !'ee 
that undertakers furnish all items specified in contract, and that in 
no case where the benefits of this act are claimed shall the entire cost 
of said funeral exceed the amount herein agreed upon." 

ti93 

You will note in this section that the legislature authorizes the expenditure 
of not to exceed seventy-five dollars for the burial of the persons mentioned. It 
is the duty of the commissioners to appoint two persons in each township and 
ward whose duty it shall be to contract with the undertaker for the burial of 
soldiers. Such persons may not contract for funeral expenses in excess of seventy
five dollars. The discretion as to the expense is placed in the persons appointed 
by the commissioners and not in the commissioners themselves. If it is necessary 
to expend se\·enty-five dollars for burial purposes, the persons appointed by the 
commissioners have authority to do so and their discretion cannot be controlled by 
the county commissioners. The general assembly of this state has seen fit, by 
enacting the above quoted section, to provide for a decent and fit burial for the 
Veteram of the Civil \Var and the cost of the same undoubtedly in some cases 
would be seventy-five dollars. To permit the county commissioners of any county 
to only authorize the expenditure of sixty dollars would, in effect, annul the 
act of the legislature in cases where the cost of burial would necessarily run to 
seventy-five dollars. 

I am, therefore, of the opinion that the discretion as to cost of burial of 
veterans of the Civil War is placed in the persons appointed by the county 
commissioners and such discretion is limited by a maximum cost of seventy-five 
dollars, and that the discretion of such persons cannot be controlled by any acts 
upon the part of the county commissioners. 

Yours very truly, 

\V. H. MILLER, 

First Assista11t Attorlley Ge11eral. 

TEACHERS' PE~SION FUXD- PAYABLE OUT OF FUND CREATED 
DY HOARD OF EDuCATION FOR THAT PURPOSE. 

September 22nd, 1910. 

Ho:-.. L. H. ScoTT, ,'11 ember of General Assembly, Cadi:J, Ohio. 

DEAR SIR:- I am in receipt of your letter of September 17th, in which 
yo~ submit the following for my opinon : 

Is the ten dollars a month teachers' pension payable out of state, 
county or township funds or must it be paid out of the fund created 
by the board of education from teachers' assessments? 

In case no such fund is created is there any source of revenue to 
draw from? 

I beg to call your attention to section 7f!83 of the General Code, which is as 
follows: 
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"Each teacher so retired or retiring shall be entitled during the 
remainder of his or her natural life to receiYe as pension, ten dollars 
for each year of service as teacher, except that in no event shall the 
pension paid to .;t teacher exceed three hundred dollars in any one 
year. Such pensions shall be paid monthly during the school year." 

The above quoted section provides the pension to which your inquiry refers. 
You will note from a reading of the entire teachers' pension act, sections 7875 to 
'7896, inclusive, of the General Code, that the pension referred to in the above 
quoted section is only to be paid from a pension fund created by the board of 
education and from no other fund. 

I am, therefore, of the opinion that a pension for retired school teachers 
is only to be paid out of the fund created by the board for such purpose, and in 
case no such fund is created it would be impossible for the board to draw upon 
any other source of revenue. 

Yours very truly, 

u. G. DENMAN, 

Attorney General. 
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(To the Prosecuting Attorneys.) 

CRDIIX.\L PROCEDL'RE- ERROR- SEXTEXCE. 

t:i95 

Time spe1ll b;y collr•ict in jail upon return from pellitclltiar:>• pe11ding de
terminatioll of error proceediags is no part of sentence. 

August 23rd, 1910. 

HoN. ERNEST THo~IPSoN, Prosecuting Attorney, Bellefontaine, 0/zio. 

DEAR SIR:- I beg to acknowledge receipt of your Jetter of August 9th, in 
which you request my opinion upon the following facts: 

"On the 21st day of -:\larch, 1906, Vernon \Villiams (serial num
ber :lo842) was sentenced by the Common Pleas Court of Logan 
County to sen·e a term of seven years in the penitentiary on a 
charge of robbery. 

":\ fter he had been conveyed to the penitentiary a petition in 
error was tiled and the sentence was suspended, and \Villiams was 
returned to the jail of Logan County to await the action of the 
Circuit Court of said county. 

"In October, 190G, the Circuit Court affirmed the judgment of 
the Court of Common Pleas. \Villiams spent four months and twenty
eight days in jail after his return from the penitentiary awaiting the 
action of the Circuit Court. 

"The warden of the penitentiary declines to allow the prisoner 
credit for the time spent in the Logan County jail, and contends that 
\\"illiams must stay in the penitentiary four months and twenty-eight 
days in excess of his short time. This hardly seems fair to the pris
oner." 

The dates named in your Jetter indicate that the provisions of the Revised 
Statutes govern your question. Section 7:162a is in point. It provides in part as 
follows: 

"In all cases of conviction for felony, except for murder in the 
first degree, where the defendant has been committed to the peniten
tiary and sentence has been or may be suspended * * '" the 
warcl~:"n of the penitentiary * '' * shall ·~ ·~ * cause the de
fendant to be conveyed to the jail of the county in which he was con
victed and committed to the custody of the sheriff thereof, to be 
safely kept, u11less admitted to bail, pending the decision of the peti
tion in error * * * when, if the judgment be affirmed, * * * 
the defendant shall be conveyed by the sheriff to the penitentiary to 
serve the balance of his term of sentence ~, '' ¢" 

The italicized portion of the above quot~d provision indicates clearly that the 
time spent hy the prisoner in the custody of the sheriff during the pendency of 
the error proceedings is no part of his sentence. Prisonns in confinement under 
sentence for felony are not entitled to be releasefl on bail. 

lt is, therefore, ·my opinion that the warden is correct in his contention, 
and that the time spent hy the prisoner in the county jail is not to be credited 
upon his sentence. 

Very truly yours, 
\\". H. :\hLLER, 

.·lssista11t Attonrex Ge11eral. 
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COUNTY AUDITOR }J.-\Y XOT ACT AS CLERK OF BOARD OF EQUAL
IZATIOX. DEPUTY AUDITOR :\IAY XOT ACT IX SUCH C.-\PACITY. 

X ovember 18th, 1910. 

HoN. R. H. PATCHIN, Prosecutiug Attomey, Clzardo11, Olzio. 

DEAR SIR:- I beg to acknowledge receipt of your letter in which you re
quest my opinion upon the following question: 

"In counties in which the auditor is clerk of the board of equal
ization can he as such clerk receive compensation for the work done 
and pay the same into the fee fund, and if so, what would be the 
amount of that compensation per day?" 

Section -5594 of the General Code, applying to the quadrennial board of 
equalization, provides in part that, 

''The auditor, surveyor and cotmmsswners. of each county shall 
compose the county board of equalization * * * The auditor shall 
kl!ep a full and accurate record of the proceedings and orders of the 
board." 

Under this section it is my opmwn that it is the duty of the auditor as a 
member of the board to keep the records of the board, or, as you express if, 
to act as clerk of the board. For this service he is entitled .to no additional com
pensation. 

Under section 559i the auditor as a member is entitled to three dollars a 
day for each day necessarily employed in the performance of his duties, and the 
sum so ascertained is, in my opinion, payable into the fee fund of the county 
auditor, although it may not be retained by the auditor personally. But neither 
the auditor nor his fee fund is entitled to any compensation for services in con
nection with the quadrennial county board of equalization excepting this three 
dollars per day. 

As to the annual county board of equalization, section 5.580 of the General 
Code provides that, 

"The county commissioners and county auditor shall constitute a 
board for the annual equalization of the real and personal property, 
moneys and credits in each county * * *" 

Section 5581 of the General Code proyides that, 

"The auditor shall appoint such * * * clerks as the board 
deem necessary, who shall receive not to exceed three dollars per day 
for their services for the time actually employed, which shall be paid 
out of the county treasury." 

Under section 559'i above cited, the auditor as a member of the annual 
county board of equalization is entitled to the same fee of three dollars per day 
which, however, must be credited ·to his fee fund. 

It will be observed that section 5580 above quoted does not make it the 
duty of the auditor to act as clerk of the annual county board of equalization, but 
that said annual board may employ clerks under favor of section 5581. Inasmuch 
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as tile: auditor i~ l!imsc:lf a member of the board and the appointing- authority 
under St"ction .·,.;-.r, I am cll·arly of t]Je opinion that the auditor can not appoint 
himself as clerk of tht.: annual county board, nor can he appoint one of his depu
ties to serve in that capacity. 

[ am, therdore, of the opinion that neither the county auditor nor his fee 
fund may receive any money on account of clerical services performed in behalf 
of the annual county hoard of equalization. 

Yours very truly, 
u. G. DE:OIAN, 

Attorlley Gellcral. 

STATUTES OMITTED IX GEXERAL CODE XOT XECESSARILY RE
PEALED-SPECIAL LEGISLATIOX XOT IXCLUDED IN GEXERAL 
CODE. 

June lOth, l!llO. 

HoN. H.\kRY C. Pn;H, Prosecuti11g A ttoYIIC}', Zm1esville, Ohio. 

DEAR Sm:- Your communication is received in which you submit the fol
lowing inquiry: 

There is in Zanesville what is known as the joint city and county 
workhouse of the city of Zanesville and Muskingum county which up 
to the time of the passage of the General Code was governed by 
section l.):Jti-:lK·l to I:;:W-40!i inclusive of the Revised Statutes. These 
sections have been omitted as special statutes from the General Code. 

The last provision of the General Code is as follows: "All 
sections, parts of sections, acts and parts of acts, inconsistent with 
this act and not included herein are repealed." 

Queries: 
1. Does this last provision of the General Code repeal the special 

Muskingum county act as contained in sections 1536-384 to 1536-406 
inclusive of the H.eviscd Statutes above cited? 

2. If this special act is repealed, is ibis joint workhouse gov
t-rned by the general statutes on workhouses? 

:J. Does section 4128 of the General Code apply to a joint city 
and county workhouse, such as this, or does it apply al~ne to work
houses owned and operated by municipalities? 

In reply I beg to say the last provision contained in tht: Genl'ral Codl·, to
wit: "All sections, parts of sections, acts and parts of acts, inconsistent with this 
act and not included herein are repealed," does not operate as a n·peal of exist
ing statutes on the sole ground that such statutes are omitted from the General 
Code. This provision only n:peals such sections and parts of ~ectiuns, acts and 
parts of acts which are illcOilsistcllt with the act, and not included therein. There
fore, while the special act authorizing the county commissioners of ::O.Iuskingum 
county to unite with Zanesville in the location and maintenance of a workhouse 
as contained in sections l.>:l6-34R to l.",:JG-40fi inclusive of the Revised Statutes is 
left out of the General Code, it is not for that reason repealed unless the same 
be ii!COI!sistellf with the provisions of the General Code. It was left out of the 
code because it was a special act and the Codifying Commission under the act 
"To provide fur the revision and consolidation of the statute laws of Ohio" were 
only authorized "to revise and consolidate the gcllcral statute laws of the state." 
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It follows, therefore, that the Muskingum county special act is not affected 
by the adoption of the General Code. In other words, it stands now as it stood 
before, still bearing the infirmity of being special legislation because by the terms 
of the act it can only apply to Muskingum county. 

Your second question is contingent upon the repeal of the Muskingum county 
act, and therefore need not be answered. 

In answer to your third question, section 4128 of the General Code is as 
follows: 

"When a person over sixteen years of age is convicted of an 
offense under the law of the state or an ordinance of a municipal cor
poration, and the tribunal before which the conviction is had is author
ized by law to commit the offender to the county jail or corporation 
prison, the court, mayor, or justice of the peace, as the case may be, 
may sentence the off~nder to the workhouse, if there is such house 
in the county. When a commitment is made from a city, village, or 
township in the county, other than in the municipality containing such 
workhouse the council of such city or village, or the trustees of such 
township, shall transmit with the mittimus a sum of money equal to 
forty cents per day for the time of the commitment, to be placed in 
the hands of the superintendent of the workhouse for the care and 
maintenance of the prisoner." 

The language of this section is general and applies to any county in which 
a workhouse is established, regardless of the fact that such workhouse is owned 
and controlled jointly by the county and municipality or by a municipality alone. 

Yours very truly, 

U. G. DENMAX, 
Attorney General. 

PROSECUTING ATTOR~EY-MAY NOT BE APPOINTED DELINQUENT 
PERSONAL TAX COLLECTOR. 

December 1st, 1910. 

HoN. R. H. PATCHIN, Prosecuting Attorney, Chardon, Ohio. 

DEAR SIR: -I have before me your letter of November 28th, m which you 
submit to me the following question for an opinion: 

"Can the prosecuting attorney of a small county, in which he is 
not required to give all his time to that office, be appointed delinquent 
personal tax collector?" 

Replying to the above question, I beg to say that, under section 5696 of the 
General Code, (old section 2856 R. S.), the county commissioners are required 
at their September session, annually, to cause the list of persons delinquent in 
the payment of taxes on personal property to be publicly read. Said commis
sioners may, if they deem the same necessary, authorize the treasurer to employ 
collectors to collect the same or any part thereof. \Vhile the county commissioners 
have authority, under the above section, to employ a delinquent personal tax 
collector, yet I am of the opinion that the prosecuting attorney cannot be·employed 
as such collector for the reason that section 2917, General Code, (old section 
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1274 H .. S.), requires the prosecuting attorney to be the legal ad~-i~~r of the 
county commissioners and all other county officers and county hoards and that 
he shall prosecute and defend all suits and actions which any such officer or 
board may direct or to which it is a party. Under this provision it is the duty 
of the prosecuting attorney to prosecute and defend all suits and actions to 
which any of the county officers may be a party. 

Under section .j(i97, General Code, (old section 2859 R. S.), in addition to 
other remedies provided by law for the collection of delinquent personal taxes, 
the county treasurer is especially authorized to enforce the collection by civil 
action in the name of the treasurer, and the prosecuting attorney is required, 
under section 2917, to prosecute the suits. Section 2917 also requires the prose
cuting attorney to advise the county commissioners in all matters connected with 
their official duties. The prosecuting attorney may, therefore, be required to 
pass upon and apprm·e the contract made by the county treasurer under the 
authority of the county commissioners with the collector provided for in Section 
5696. 

1 am, therefore, of the opinion, inasmuch as the official duty of the prose
cuting attorney is to represent the county treasurer in all suits brought for the 
collection of delinquent personal taxes and to advise the county treasurer and 
county commissioners in the making of contracts for the employment of col
lectors, that the duties to be performed by a collector appointed under Section 
5696 are incompatible with those of prosecuting attorney and that a prosecuting 
attorney is not, therefore, eligible to the appointment of collector under section 
5696, General Code. 

Yours very truly, 
u. G. DEN~[AX, 

Attorney Ge~zera/. 

COUXTY IXFllUIARY-LIABILlTY OF COUNTY FOR DAMAGES 
CAUSED BY SE\VER OF IXFIRMARY FOLLUTTXG 

WATERS OF COU:\"TY DITCH AXD D.\M-
AG!XG FARM THEREBY. 

November 30, 1910. 
HaN. F. M. STEVENS, Prosec1tting Attorney, Elyria, Ohio. 

DEAR Sm:- You ask: 

"Whether or not a county is liable under section 2408, General 
Code, for damages caused by sewage from the County Infirmary which 
polluted the waters of a county ditch, which latter runs through a 
farm of a certain farmer living in the vicinity of the Infirmary." 

Section 2tOR of the General Code prm·iclcs in part that: 

"The hoard of county commissioners may sue and be sued, plead 
and be impleaded in any court of judicature, bring, maintain and 
defend all suits in law or in equity, involving an injury to any public, 
~tate or county road, bridge, rlitch, drain or watercourse established 
by such board in its county, and for the prevention of injury thereto. 
The board shall be liable in its official capacity for damages received 
by reason of its ne:{ligence or c;.relcssness in not keeping any such 
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road or bridge in proper repair, and shall demand and recei\·e, by suit 
or otherwise, any real estate or interest therein, legal or equitable, 
belonging to the county or any money or other property due the 
county. * * * 

The above is a codification of section 845, Revised Statutes, which provides 
in part as follows : 

"The board of county commissioners shall be capable of suing and 
being sued, pleading and being impleaded in any court of judicature, 
and of bringing, maintaining and defending all suits, either in law or 
in equity, involving an injury to any public, state or county road, 
bridge or ditch, drain or watercourse established by such board in 
its county, and for the prevention of injury to the same, and any such 
board of county commissioners shall be liable in its official capacity for 
any damages received by reason of its negligence or carelessness in 
keeping any such road or bridge in proper repair, and to ask, demand 
and receive, by suit or otherwise, any real estate or interest therein, 
whether the same is legal or equitable, belonging to the county or any 
sum or sums of money or other property clue to such county,. * '' *" 

Since,· in Section 8-13 the word "and" is used following the words ''any 
court of judicature," it is seen that the first clause of Section 84.j R. S. and 
Section 2408, General Code, provides only a very general power to sue the county 
by its board of county commissioners without making any reference to the ques
tion of the liability of the county. The language immediately following the first 
clause authorizes suits ''involving an injury to any * * * ditch, drain or 
watercourse established by such board in its county, and for the prevention of 
injury to the same." This language seems to refer to injury to rather than to 
damage from a ditch, etc., and does not seem to make the county liable in a case 
such as that presented by you. 

The most striking part of Section 2-!08, so f<:r as your question is concerned, 
is the language ''the board shall be liable in its official capacity for damages 
received by reason of its negligence or carelessness in not keeping any such 
road or bridge in proper repair." This is the only reference in this section re
lating to the liability of the county and, according to well known rules of statu-

. tory construction, the specific reference to liability in the case of a road or 
bridge, together with the omission of any reference to liability in the case of a 
road, ditch, drain or watercourse, negatives the idea of liability as to ditch, 
drain or watercourse. This conclusion is strengthened in this particular case by 
the fact that the words "ditch, drain or watercourse" are employed in the first 
part of the section but not referred to in that part of. the section which relates 
to the liability of the county. 

It appears, therefore, from the facts presenteu by you. that the board of 
county commissioners of your county in its official capacity is not made specifically 
liable under Section :?-!08 of the General Code. 

Very truly yours, 

U. G. DEN:I-IA:-r, 

Attomey_ Gmeral. 
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DETE~ TIOX H0~1E-- ).L\XXER OF EST.\!ILISHIXG, ETC. 

Xon:mher ~!Jth, l!J111. 

Box. R. H. PATCHIX, Prosecutiug Attomey, Chardou, Ohio. 

DE,\R SIR:- You state that you are thinking of establishing a detention home 
in your county, which contains a pnpulation of less than forty thousand. You 
ask whdher the commissioners of your county could, under sections lGIU and 
1671 of the General Code, ''proceed to establish such a home and provide· the 
necessary persnns to care for the same and to care for the children in such home." 

The above sections of the General Code provide as follows: 

''Section 1610. "Cpon the advice and recommendation of the judge 
exercising the jurisdiction provided herein, the county commissioners 
may provide by purchase or lease, a place to be known as a 'detention 
home' within a convenient distance of the court house, not used for 
the confinement of adult persons charged with criminal offenses, where 
delinquent, dependent or neglected minors under the age of seven
teen years may be detained until final disposition, which place shall 
be maintained by the county as in other like cases. In cqunties having 
a population in excess of forty thousand, the judge may appoint a 
superintendent and matron who shall have charge of such home, and 
of the delinquent, dependent and neglected minors detained therein. 
Such superintendent and matron shall be suitable and discreet persons, 
qualifieci as teachers of children. Such home shall be furnished in a 
comfortable manner as nearly as may be as a family home. The com
pensation of the superintendent and matron shall be fixed by the 
county commissioners. Such compensation and the expense of main
taining the home shall be paid from the county treasury upon the 
warrant of the county auditor, which shall lie issued upon the itemized 
voucher, sworn to by the superintendent and certified by the judge." 

"Section 1611. \\'hen such detention home is provided by the 
county commissioners, and upon such home being recommended by 
the judge, the commissioners shall enter an order on their journal 
transferring to the proper fund from any other fund or funds of the 
county, in their discretion, such sums as may be necessary to purchase 
or lease such home and properly furnish and condt•ct it and pay the 
compensation of the superintendent ancl matron. The commissioners 
shall likewise upon the appointment of probation officers, transfer 
to the proper fund from any other fund or funds of the county, 
in their discretion, such sums as may he necessary to pay them, and 
such transfers shall he made upon the authority of this chapter. 
,\t the m·xt tax levying period, provisions shall be made for the 
expenses of the court." 

From a consideration of these sections it appears that the distinction made 
by the law between "counties having a population in excess of forty thousand" 
and other counties consists in the prO\·ision that "in counties having a population 
in excess of forty thousand, the judge ma.v appoint a superintendent and matron." 
This specific provision for the appointment of a superintendent and matron in 
such counties negatin·s the right to appoint a superintendent or matron in coun· 
ties containing a population of forty thousand or less. It appears to me that 
in making this classification according to population, the general assembly 
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felt that in com1ties containing over forty thousand population, it might be advisab~ 
to have regular persons, such as a superintendent and matron, permanently in 
charge of such a home throughout the year, whereas in the smaller counties, the 
general assembly felt that, owing to the small num,ber of children who would 
probably be involved, it was inadvisable to have persons permanently employed 
throughout the year. There is nothing, however, in the law which indicates that 
a county containing a population of forty thousand, or less, may not "purchase or 
lease such home and properly furnish and conduct it." This would include pro- · 
viding the necessary persons to care for this home and for the children from . 
time to time. 

I am, therefore, of the opinion that your county may proceed to establish 
a detention home and provide, from time to time, as necessity w~rrants, the nec
essary persons to care for the same and to care for the children in said home, but 
I am also of the opinion that you are without power to provide a superintendent 
or matron for such home. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

MEMBERS OF GENERAL ASSEMBLY- METHOD OF REIMBURSING 
FOR MILEAGE. 

November 25th, 1910. 

RoN. GRANVILLE v\'. MoONEY, Speaker House of Representatives, Austinburg, 
Ohio. 

DEAR SIR:- I have your letter of the 18th inst., in which you submit for 
my opinion thereon the following facts and inquiry: 

"At the close of the last session of the general assembly one of 
the members, Ron. A. R. Phillips, drew only a part of his mileage, 
!llY recollection being that he drew for three trips instead of the full 
number ·allowed by Jaw. 

"He now asks me to draw a voucher for the balance. You will 
remember in a former question regarding the mileage law there seemed 
to be some doubt as to the meaning of the phrase in the statute 
reading 'to be paid but once.' 

"vVill you kindly advise me whether I have a right to issue a 
supplemental voucher for the balance of mileage not included in the 
original voucher?'" 

In reply thereto I beg to say that section 40 of the Revised Statutes, as in 
effect April 16, 1906, and which section as since amended is now section 50 of the 
General Code, controls as to the payment of this mileage. The provision of the 
section relating to the mileage being: 

"* * '" ai1d also twelve cents per mile each way for traveling 
from and to his place of residence, by the most direct route of public 
travel to and from the seat of government, to be paid but once in any 
regular or special session * * * ." 

There has been no judicial construction of this provision of section 40 of the 
Revised Statutes as it existed during the term of :Mr. Phillips. The construction 
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which has heen placed upon this pro\"ision of this section has, so far as I am 
able to learn, !Jeen, without exception, that under its terms a member ,,·as allowed to 
draw mileage but once during a regular or special session of the general assembly. 

There is room for questioning the correctness of this constructic.n of the 
statute, hut inasmuch as this section, in the form it existed in 1906, is no longer 
the law relating to mileage of members of the general assembly, and the further 
fact that all the other members of the general assembly to which ::O.Ir. Phillips 
belonged ha,·e uniformly accepted the construction that mileage was "to be paid 
but once" during a general or special session of the legislature, and there being 
both reason and authority therefor, I express the opinion that that construction 
should pre,·ail. 

Therefore, J advise that ::O.Ir. Phillips, having received voucher for three trips 
at twelve cents per mile each way, is not legally entitled to further mileage, and 
his reqt:est for additional voucher should be denied. 

\'ours very truly, 
U. G. DE~~!.\~ • 

.tlttomey Gcuera/. 

RO.\D.S AXD HIGH\\'AYS-0:\E MILE TCRXPIKE ).fOXEYS AXD 
CONTRACTS. 

Couuty treasurer is custodial! of fuuds arisiug frol/l sale of bonds for 
purpose of constructiug oue mile tumpilu. Both corwty con1111issioucrs aud com
missioners of such ttrmpike may cuter into coutracts for coustrrrctimz tlrercaf. 

August 4th, lfllO. 

HoN. ]AY S. PAISLEY, Prosecutiug AttonreJ', Steubem·ille, Ohio. 

DE.\R SIR: -I beg to acknowledge receipt of your letter of recent date, 
submitting to me for my opinion thereon the following questions: 

1. \Vho as between the county treasurer and the county com
missioners of a "one mile turnpike" is the custodian of the fund 
arising from the sale of bonds for the purpose of constructing such 
turnpike? 

~. \Vho as between the county commissioners and the road com
missioners is authorized to make and enter into contracts for the con
struction of such a "one mile turnpike"? • 

I have carefully examined the brief submitted hy ::O.Ir. Ernest L. Finley in 
connection with his letter to this department and his correspondence with the 
Bureau of Inspection and supen·ision of public offices, and I ha,·e also consulted 
a member of that department in connection with this inquiry. 

Answering your first inquiry I am of the opinion that the proceeds of an 
issue of bonds for the purpose of constructing a road under the one mile assess
ment law, or for the purpose of liquidating any indebtedness on account thereof, 
should he placed in the county trea~ury. 

Section ~~~3 General Code, formerly section 4808 Revised Statutes, expressly 
provides that such bonds shall he "payable at the county treasury", while other 
related sections clearly indicate the legislative intent to make the county treasurer 
cu~todian of the fund. It i; true that there are sections requiring the road com
missioners to make an accounting of moneys in their hands, especially section 
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730il General Code, formerly section 48n Revised Statutes. Howe\·er, SLich com
missioners still have custody of amounts collected in lieu of road labor. (Sec
tions 7259, 72uti General Code). And all moneys received by donation for the 
construction of the road. (Sections 7:!4/l General Code, section 47/l:! Revised 
Statutes). 

It cannot be said, therefore, that because the road commissioners are obliged 
to account for moneys in their hands and to pay o\·er balances etc., they must 
be deemed to have custody of the proceeds of a bond issue. 

Answering your second question I beg to state that section 4782 R S., 
section 7248 General Code and section 481!0 R. S., and section 7:!7:1. General Code 
both provide for the making of contracts for the construction of one mile assess
ment pikes. The one confers this power upon the road commissioners and the 
other upon the county commissioners. As suggested by you the statutes may be 
reconciled by giving to the one last enacted, section 7273 General Code, a directory 
meaning. This would result in making both statutes permissive. lt would appear, 
however, that in case the county commissioners should elect to make the con
tract and purchase the materials themselves, this election would foreclose the 
right of the road commissioners to take like action. On the other hand, if the 
road commissioners prior to any election on the part of the county commissioners, 
proceed to make contracts and purchase materials for the construction of a road, 
they would have power to complete their undertaking. The situation is analogous 
to the case of courts of concurrent jurisdiction; the authority first acting acquires 
power to finish its undertaking. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

MANNER OF COUNTY OFFICERS REPORTWG FEES DUE OFFICE
SECTIOX 2983, GEXERAL CODE, COXSTRUED. 

November 30th, 1910. 

HoN. }AMES W. GALBRAITH, Prosecuti11g Attor11ey, Mansfield, Ohio. 

DEAR SIR:- I am in receipt of your letter of Xovember 19th in which you 
submit the following for my opinion: 

Does section 2983 of the General Code of Ohio, as found in 101 
•Ohio Laws 199, 200, first, refer to calendar or official year, the official 
year ending and commencing February 8 and 9 of each year; second, 
shall reports subsequent to the first be only for the current year and 
from the end of the previous report, or shall the report be from the 
beginning of his term of office until the date of filing of the par
ticular statement? 

I beg, first, to call your attention to section 2983 of the General Code as 
found in 101 Ohio Laws 199, which is as follows : 

"At the end of each quarter, each such officer shall pay into the 
county treasury on the warrant of the county auditor, all fees, costs, 
penalties, percentages, allowances and perquisites of whatever kind 
collected by his office during such quarter, for his official services, 
which money shall be kept in separate funds by the county treasurer, 
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and crediter~ tr• the office from which t:1~:y were received, and he 
shall also, at the end of each year of his incumbency in office and at 
the close of the term for which he shall have been elected, make 
and file a sworn statement with the county commissioners, of all fees, 
costs, penaltie,;, percentages, allowances and perquisites of whatever 
kind, which are due his office and unpaid." 
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You will note that this section specifically requires that an officer shall make 
a report at the end of each year of his· incumbency in office. This, to my mind, 
clearly means that an officer must report one year after taking office, although 
this construction would seem to render the latter part of the section, "and af 
the close of the term for which he shall ha\·e been elected," useless, for the 
reason that if he made a report ''at the end of each year of his incumbency in 
office,'' he would IH:cessarily make a report "at the close of the term for which 
he shall ha\·e been elected.'' However, I belie,·e that the proper construction to 
be plan·d upon this section is that an officer umkr this section must make a 
report at the end of each y(:ar of his incumhency in office and that the phrase 
'at the close of the term for which he shall have been elected" was used ad
visedly by the legislature as, in a number of cases, officers, on account of failure 
of sucn•,sor to qualify, and other reasons, continue in office for such length of 
time as to bring the end of his office at a different date than at the end of a 
particular year of his incumbency of the office. The rule of statutory construc
tion is also to be borne in mind, that every word of an act is to be given mean
ing if possible . 

. \nswering your second question, the report of officers under section 2!183. 
General Code, shall contain a sworn statement of all the costs, penalties, per· 
centagcs, allowances and perquisites of whatever kind which are due his office 
and ull/'aid. This part of the section is quite clear anrl will require an officer 
to report at each date when a report is due under section 2!18:3 all fees, etc., which 
are due his office and unpaid without any limitation as to how long such fees, 
etc., ha,·e been due his office and unpaid, or as to whether or not such fees, etc, 
have heretofore been reported under section 2!183. 

Yours very truly, 

u. G. DElOfAN, 

A ttonzey Ge;zeral. 

TAX.\ TIOX- EXE:\IPTIOX FRO}.I- IXSTITL'TIOX OF PUBLIC 
CHARITY OXL Y. 

November 17th, 1910. 

HoN. CHARLES KRICHBAL'M, Prosecuthzg Attorney, Canto11, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of October 23rd 
requesting my opinion upon the following question: 

"The Allegheny Conference of the \Vcsleyan :.\Iethodist Church, 
which comprises territory in western Pennsylvania and eastern Ohio, 
arc about to purchase propel'ty in Canton for the purpose of estab
lishing here what they term a 'Rescue Home' for fallen women. This 
home is to be conducted entirely for benevolent purposes, and no 
charge is to be made for the keeping of the inmates. All the prop
erty is to bt: held by the \Vesleyan ::..Iethodist Church." 

.t;, .\. G. 
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"I desire your opinion as to whether or not property used for 
this purpose would be exempt from taxation?" 

Replying thereto I beg to state that jn my opinion the institution in question 
is an "institution of _public charity only" within the meaning of section 5353 
General Code, formerly section 2732 Revised Statutes as the same has been 
construed by the supreme court of this state. See Humphreys v. Little Sisters 
of the Poor, 29 0. S. 201. 

Yours very truly: 
u. G. DEN:t-i:AN, 

Attomey General. 

CHILDREN'S HOME MAIXTAI:-\ED BY PRIVATE CHARITY -ASSIST
ANCE FROM COUNTY. 

July 26th, 1910. 

County commissioners may not make donation to a children's ho111e which is 
maintained by private charity but may make arrangements with home for care of 
children committed to it wfder juvenile act. 

HoN. CARL W. LENZ, Prosecuting Attorney, Dayton, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of July 10th which 
is as follows : 

"The Holloway Orphans' Home is an incorporated society in 
Dayton that for seYeral years has done most worthy work in caring 
for neglected and destitute colored children. The building in which 
the work is carried on is used by permission of the owners free of 

· rent; and the management is conducted by colored people, two women 
being in charge, who have at present forty-four children in the home, 
twelve of whom are feel from the bottle. The institution is a great 
help to the county in relieving the children's home from the care of 

. these children. In fact it would be impossible for the children's home 
to take all of these children and care for them. The Holloway Home 
is sustained entirely by private charity and is in need of financial aid; 
and, in view of the benefit to the public, the county commissioners are 
ready to assist the institute if they have any legal authority to do so. 

Sections 929-1 et seq (Revised Statutes) would probably give the 
requisite power; but these sections are omitted from the General Code, 
alth6ugh they are not expressly repealed. In your opinion does this 
leave the law in such shape that the commissioners have power to act 
under it? 

In case the facilities of the children's home are inadequate to 
care for all the children that would be entitled to admission, and in 
order to prevent sending such children to the county infirmary, is the 
authority given under section 3092, General Code, as follows: 'but 
within their respective counties, in the manner deemed best for the 
interest of such children,' sufficient to warrant the commissioners con
tracting for such care and support with the Holloway Home?" 

Sections 929.-1 et seq., R. S., referred to by you do not authorize county com
missioners· to give financial aiel to a private children's heme in the manner sug-
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gestcrl hy Y"u. The power attempted to be conferred by secti0!1 920-1 R. S., is 
to, ··aid any 'uch institution to purchase la;zd, aect bui/di;zgs, either uy subscrip
tions with others ':' ':' <:• or by direct aid or donation or otherwise * ''' '''." 

The power conferred by section 929-2 R. S., is conferred only upon such 
county commissioners as have alrc,rdy aided in the f>z!rclzasc of land for the erec
tion of buildings. 

Sl·ction !!2!1-3 R. S., is similar to section 292-2 in this respect. In other words, 
these two sections cannot be followed unless the county commissioners have con
tributed money toward the purchase or erection of a building for a prh·ate 
association. 

Inasmuch as your county commissioners desire not to aid in the purchase or 
erection of a building, but to donate money for the support of a private institu
tion, it is clear that these sections afford no authority for such action. It is 
therefore, unnecessary for me to consider the question as to the repeal by the 
General Code of these and related sections, although I am inclined to the opinion 
that these 'ections are in law repealed. It is also unnecessary for me to consider 
the question of the constitutionality of these sections, which question would not 
adse at all until their applicability to the question at hand and their present force 
and effect were first determined. 

'I, therefore, conclude that sections 929-1 et seq., R. S., do not now and never 
did authorize the coun.ty commissioners to make a donation of the sort described 
by you. 

Section 30()2, General Code, referred to by you provides in part as follows: 

"In any county where such (children's) home has not already 
been f>ro<-'ided, the board of commissioners shall make temporary 
provisions for such children * * '~ by leasing suitable premises 
for that purpose '' * * but the commissioners may provide for the 
care and support of such children * * * in the manner deemed 
best for the interest of such children, and they shall levy an addi
tional tax, which shall be used for that purpose only." 

This is a revision of section D::lle Revised Statutes. In both the original and 
reviser! section it is apparent that the power of the commissioners to exercise 
their discretion as to the manner in which dependent children shall be cared for 
does not exist where a children's home has already been provided. At the most 
the commis~ioners would have power under this section to aid in the support of a 
pri\·ate institution temporarily during the time necessary for the construction or 
enlargement of a children's home. Permanent and continued aid to such a pri
vate institution caring for children who would otherwise be proper inmates of the 
children's home cannot be extended under its favor. 

I have carefully examined the sections of the General Code which relate to 
children's homes and orphans' asylums, and find therein nothing authorizing 
county support of a private charitable institution. 

Section !HOO, General Code, provides that the trustees may place children in 
pri\·ate families "through well known and established private institutions, duly in
corporated under the laws of this state, which have as their object the fitting for 
and placing of children in families," but this section clearly does not apply to the 
question submitted by you. 

I am, therefore, of the opinion that there is not authority of law under 
which the county commissioners may make a donation to a children's home main
tained hy private charity. However, the commissioners may in their judgment 
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enter into an arrangement with the trustees of such institution for the care of 
such children as may be committed thereto in accordance with the laws relating 
to children's homes or under the juvenile act. Such arrangements, however, 
could be prospecti\·e only, and would have to be made by contract duly entered 
into between the commissioners and the trustees. 

Yours very truly, 
U. G. DENMAN, 

A ttomey Gc11era/. 

BOARD OF l~EV1E\Y-CO:YIPE::\SAT10::\ FOL{ ACTI::\G .\S CITY BCL\RD 
OF EQL\LIZATIO::\. 

)~.;!.· ~li, 1!110. 

HoN. RICHARD H. St.:TPHEN, Prosecuti11g Attor11ey, Defiallcc, Ohio. 

DEAR SIR: -1 beg to acknowledge receipt of your letter of July l!Jth in 
which you request my opinion upon the followmg question : 

"Are the members of the city board of equalization provided for 
by section .j()24 of the General Code to receive the same compensation 
as was fixed by the county commissioners under section 5621 for the 

·city board of review?" 

In my opinion the effect of section 5624 General Code, which is in part as 
follows: " *. '' * the board of review * * * shall sit as a board ior 
the equalization of the value of such real property '~ * * ··, simply imposes 
ex-officio duties upon the members of the board of review as such. ln the di.;
charge of such ex-officio duties they are entitled to such compensation as :s 
provided by the action of the county commissioners under sectio;l 5621 General 
Code for services as members of the board of review. 

You also inquire as to the compensation of the county surveyor as a member 
of the county board of equalization. 1 herewith enclose copy of my opinion 
to the Auditor of State relating to that matter. 

Very truly yours, 
v. G. DENMAN. 

Attorney Ge11cral. 

COU::-JTY BOARD OF EQCALIZATlOX- C::\DER GE.'.:ERAL CODE, 
COUNTY COM:\IISSJOXERS MAY RECEIVE COMPE:\'

SATIOX FOR SERVI::\G. 
)ttll:! !J. 1!110. 

HoN. F. R. HoGt.:E. Prosecuti11g Attomey. Jeffersoll. Ohio. 

DEAR SIR:- Your communication is received in which you submit the fol
lowing inquiry: 

In the case of Ohio ex. rei. l.:nverferth vs. Owen, recently decided 
by our supreme court, it was held that county commissioners were 
not entitled to compensation for services as members of the Board of 
Equalization. Since this case was decided, however, the general as
sembly has adopted the General Code and in so doing have incor-
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porated therein Section 1<!17 Revised Statutes (the Cn:nmi,,iutJer,' 
Salary Law) as Section 31101 of the General Code, also Section 28I:Ja 
Revised Statutes, Section ,j.jfl'j General Code, in which SL'ctiuh it i> 
p-rovided that, 

"each member oi the quadrennial county board, incltaling the 
county auditor and county sun·cyor, and each member of the 
annual county hoard of equalization shall he entitled to recei \'C 

for each day necessarily employed in the performance of his 
dutie~. including his duties as a member of the boar(! of revision, 
the sum of three dollars." 

Query: Inasmuch as the General Code now contains a section 
whereby county commissioners arc placed upon a flat salary, and 
provides that such salary "ohall be in full payment of all sen·ices ren
dered as such commissioners," and also contains a section which pro
vides a per diem for county commissioners while ~cting as nH:mhers 
of the Board of Equalization, may a county commissioner receive the 
per diem provided in Section ~,.)g'j General Code in addition to the 
salary provided in Section ~001 of the General Code? 
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In reply I heg to say that the case of Ohio ex. rd. "Cnvcrferth vs. Owen 
was not reported. 'fhe decision, however, was not based entirely upon the fact 
that the ~tatute placing the county commissioners upon a flat salary was a later 
enactment than the statute providing the per diem compensation while acting 
as members of the county board of equalization. The Commissioners' Salary Law 
pro\·ides that the salary therein tixed shall be in full payment for all service~ 

rendered as such commissioners, while the provision in Section 5097 of the Gen
eral Code fixes a per diem compensation for sen·ices rendered as a county hoanl 
of equalization; that is. the Commi~sioners' Sahry Law fixes a salary for all 
scn·ices rcndcrt'cl a' county commissioners. .\'ow if the sen·iccs rendered by 
the commis.,ioner' as member; of the county board of equalization is to be re· 
ganled as a part of their duty to be performed a~ county commissi<int:rs, then 
the salary provided in the County Commissioners' Salary Law covers the services. 
On the other hand, if the board of county e•tualization i, a separate anrl rti-tinct 
board ir,Hn the hoard of county commi"ioners, then, following the deci~ion .Jf 
the suvn·mc court in the case of State ex. rei. Cline ,.,. Cannon, the law creating 
such hoard is unconstitutional. 

I am, thcrdore, of the opinion thal county commissioners pedormit:g the 
dutic' of a county hoard of equalization arc not entitled to any t·onJpensation 
otlll'r thatt that lixed hy the County Commissioner' Salary Law. 

\'cry truly ymtr~. 

C. G. DE::ODL\:-;', 

.11/orncy Gc;z,•ral. 

SOLDIERS' HL'RI.\L CO~I~!ITTEE- E.\'TITLED TO CO:\TPE~S.\TION 
FOR P.\SSI.\'G VPO.\' .\LL C.\SES PRESE.\'TED TO IT. 

December !lth, 1910. 

Ho:-;. C.\Rl. \\'. Lr.xz. Proscculiilg .·lttonzcy, Dayton, Ohio. 

Ih:.\H Srt<:- 1 ht·g to acknowledge receipt of your letter of Xovember 21st 
n•qm·•ting my "Pinion upon the following qut•stion: 
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"\Vhere the soldiers' burial committee appointed under section 
2950 of the General Code. have made the inquiry provided under sec
tion 2952, and decided that the family of the deceased soldier is able 
to defray the expense of the iune.ral, are the members of the com
mittee entitled to the compensation authorized by section 2fl.')l ?'' 

Section 2951 of the General Code provides in part that, 

"The members of such (soldiers' burial) committee shall receive 
one dollar each from the general fund of the county for each sen·icc 
so performed." 

The ambiguity in this phrase arises from the fact that the ordinary mean
ing of the phrase "so performed". would relate only to services provided for in 
preceding sections, whereas many of the services required of members of the 
committee, including the one concerning which you inquire particularly, are pro
vided for in succeeding sections of the same act without any further provision 
for compensation. 

This ambiguity, however, is more apparent than real. \Vhile section 2950 
requires the committee to . 

"contract' * * * with the undertaker, selected by the friends of 
the deceased, and cause to be interred in a decent and respectable 
manner, the body of any honorably discharged soldier * * * not 
having the means to defray the necessary funeral expenses," 

And while section 2951 of the General Code requires the committee to 

"use the forms of contract herein prescribed, and abide by the regu
lations herein provided" 

neither of these sections prescribes the procedure to be followed by the com
mittee in discharging these duties. They must, therefore, be read in connection 
with section 2952 which provides in general for inquiry by the committee into 
the means of the family of the deceased, and the making of a report to the 
county commissioners. 

The phrase "each service" must refer to each particular case with which 
the committee has to deal. "Inasmuch then as the committee must follow section 
2952 in dealing with all cases coming to their notice, it follows that the service 
for which they may receive compensation consists in part, at least, of the in
quiry which they are required to conduct in section 2952. 

From all these considerations I am of the opinion that the members of the 
committee are entitled to compensation for passing upon each case presented to 
them, regardless of whether or not they find each such case worthy of relief. 

Yours very truly, 

u. G. DENMAN, 

Attorney General. 
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FIXDIXG OF BCRE.\C OF IXSPECTIOX .\XD SCPERVISIOX OF Pl:B
LIC OFFICES IX Fe\ YOR OF OFFICER DOES XOT CARRY RIGHT 
TO 1:\TEREST. 

December 8th, 1911). 

Hox. \YILLI.\:\1 Dt"XIP.\CE, Prosewting Attor;zeJ,•, Bowling Gree;z, Ohio. 

DEAR SIR:- Your communication is received in which you submit to me for 
my opinion thereon the following inquiry: 

"In l~lllli the examiners from the Bureau of Inspection and Super
,·isioP of Public Offices found that the county auditor of \Vood 
county, Ohio, hac! collected, as part of his salary, fees in excess of 
tl:uoe prescrihed Ly law in amount of ,.;1,20G.2.j; that the county auditor 
under protest returned to the county treasury this money; in 1910 it 
was found that the auditor had properly collecteJ and appropriated 
the fees and was entitled to the same; he now asks six per cent in
terest on this money from 1906 to 1910. Can the auditor collect this 
interest?" 

In reply I beg to say that the county has no authority expressly given by 
statute for the payment of interest on this or similar funds, concerning the owner
ship of which there is a dispute. This interest, if paid, must come from public 
funds raised by taxation to be expended for public purposes. The payment of 
this interest would not come within this scope of disbursement of public money. 
Equity is not applicable here. In my opinion the auditor's claim for interest does 
not belong to any of the classes of county liabilities which bear interest, and, 
therefore, while he has been denied the use of this money, by reason of his own 
surrender thereof, he is precluded from the recovery of interest thereon. 

Yours very truly, 
lJ. G. DENMAN, 

A tlonzey General. 

BOARD OF EQU.\LIZATIO::'\, REVISIO~ AND REVIEW- VARIOUS 
QUESTIO~S. 

Mi11utes of board of re·viezv acti11g as board of equali:::ati01z should be kept 
separately. 

City board of re<·ie"<<' must act as board of revision. 
Quadrmnia/ board of eqzwli:::ation must complete its "''ark before first M on

day of October of tire quadrellllial year. 
Boa7d of rez·ision may reduce aggregate valzwtion bt'/oz,• amount fixed by 

board of equali:::atio11, a11d apprm•f!d bJ,' tax commissio;z, but not bdow aggregate 
value as ret11nzed by assessor. 

Clerical errors in <:a!uation of real property -/row corrected. 

November 11th, 1910. 

HoN. LEWis E. :\1.\LL0\1·, Ass1sta;zt Prosecuti;zg Attorney, Tnl!!do, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter enclosing a list of 
questions pertaining to the powers and duties of the board of review of the city 
of Toledo as a board of equalization and as a board of revision with respect to 
which you request m,· opinion. The following are the questions submitted by you: 
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"1. Shall the minutes of the board of review, acting as a board 
of equalization, be kept separate from those of the board of review 
and be recorded in a book for that purpose? 

"2. Has the board of review any power to act as a board of 
revision? 

"3. Calling attention to sections 55~-! and 5.5!1.), what is the 
proper construction as to the time limit for equalization? 

"4. If, acting as a board of .equalization, the board of review 
should add to the duplicate returned by the quadrennial board of as
sessors, can the amount so added and approved by the tax commis
sion be used as a fund from which as a board of revision, it may 
deduct over valuations on complaints filed with it which it may find 
to be true after due investigation? 

"5. Can this board or the county auditor rectify manifest and 
acknowledged clerical errors even though it reduce the aggregate valu
ation returned by the quadrennial board of assessors,, 

Section 5624 General Code provides that, 

"'Boards of review, within and for their respecti\·e municipalities, 
shall have all the powers and perform all the duties provided by law 
for all other municipal boards of equalization and revision. * * * 
At the conclusion of the quadrennial appraisement of real property 
in such municipal corporation the board of review therein shall sit 
as a board for the equalization of the value of such real property". 

Answering your first fJUestion it is my opinion that the minutes of the board 
of review sitting as a board of equalization should be kept SC'parate from those 
of the board of review acting in its general capacity under section 5618 General 
Code, "for the equalization of real and personal property, moneys and credits 
within such mnnicipal corporation * *" Though the board is the same, the 
functions are separate, and the proceedings should be separately recorded. 

Answering your second question ] am of the opinion that a city board of 
review must act as a board of revision. The general scheme of equalization and 
revision set forth in Chapter II of Title 1, pa,rt second, General Code, ·being sec
tions 557!1 etc .. contemplates that there shall he a board of revision which shall 
hear complaints and correct and adjust vah1ations of indi\·idual properties upon 
such complaints. (See section 5o01 General Code.) These powers and duties 
within municipalities are quite clearly conferred upon municipal hoards of review 
by the above quoted provision of section .)()~-!. Said section in addition to the 
language above quoted also provicles as to such hoards of review that, 

"They may hear complaints aml equalize valuations of real and 
personal property, * * within their respective municipalities. Upon 
the appointment of a board of review in a municipality all other boards 
of equali:::atio11 a11d re<•isioll therci11 shall be abolished." 

Answering your third question I beg to state that section .j.)!l-! General Code, 
relating to the quadrennial county hoard of equalization JHO\·ides in part as follows: 

"The board shall convene at the office of the coPnty auditor on 
the third Monday of July one thousand nine hundrecl and ten, anri 
every fourth year thereafter, and shall close its ses'i'll1 on or before 
the first }vf on day i11 October then next following" <• ~, 
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Se.:-tinn .-,;,!1;, General l'ode prm·ides in part as foJlows: 

··The quadrennial county board of equalization shaH complete its 
work of equalization 011 or before tlze fourth Jl onda:y of F cbruar:;; 
of the year next following the beginning of the equalization." 
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\\"hile the~e sections as portions of the General Code became tlle Jaw simul
tanenu ;ly, ) et on the face thereof they create an ambiguity. This department 
has already held as to such ambiguities apparent in the General Code that the 
same m<ty lu: resoh-ed by reference to the corresponding sections of the Reviser\ 
Statutes This is because a revision or modification of the laws of a common
wealth is not prec;umed to change the law. Said sections 5.J!H and 5;)!1.) General 
Code were respectively sPctions 2RJ:~ anr\ 2Rl~a of the Revised Statutes. .\n 
·examination of said sections of the Revised Statutes disclose that the same pro
visions were incorporated in them. Further examination discloses that sections 
28l:l and ~Rl:la were passed and signed on the same day, to-wit. April lG, 1900. 
It further appears, however that section :2Rl:3 was signed subsequently to section 
281:1a. The question thus presented was decirlcd by the supreme court in State 
·ex rei v. Halliday, G~ 0. S. HJ.J. The deci~ion therein was to the effect that 
section :2Rl~ being the law of later enactment pro ta11/o amended section 2Rl3a, 
and that the effect of such amendment was to eliminate from section 2813a 
the pnn·ision respecting the limitation upon the time within which the then cle
·cenniai county board of equalization should complete its work of equalization 
and to substitute therefor the corresponding provision of section 2RIB. 

From all the foregoing it is apparent that the inclusion in the Genera.! Code 
·of the first ~entence of section :;:;:1.; was an error, and that the same should be 
completely disregarded. It is, therefore, my opinion that the quadrennial county 
board of equ<tlization is reqnirerl by law to complete its work on or before the 
first Monday i.n October of the years in which the real estate is appraised for 
taxation. 

\\'ith respect to your fourth question 1 beg to state that section ;)foOl General 
Code already referred to as defining the powers of the hoard of re,·ision provides 
-in part as folJows: 

"The board of rev1s10n shaJI investigate aJI such complaints 
':' '~ * against any valuation tiled '~ '~ * aud 11WJ! iucrease or de
crease any 71a/uatiou comf>laiued of and 110 otlzers. The hoard in all 
respects shaJI he gowrncd by the laws governing the valuing of real 
property, and shaJI make no change in any valuation complained of 
except in accordance with such laws a11d subject to the laws regulating 
oud respecti11g tlze limit of equali:::afi(ll:." 

The Tax Commission act, so caJled, 101 0. L. ~!l!l, sections 107 and lOR, 
JlagC' t~li. provide in part as follows: 

Section lOi. "The commission shall on or before the first day 
of .\pril fnlJowing (the first Monday of Xovemher, l!l!O, and every 
fourth year thereafter) determine whether the real property * ':' •:' 
in the state shall have been assessecl at its true v?h1e in mnney, anr\ 
if .;, '' the real property '-' * is not on the duplicate at its true 
va1ue in money, the said commission may increase or decrease the 
valuation ·~ '-'" 

Section !IlK. "\\'hen the commission has determined the true 
valm· nf the real propnty •:' •:, the commission shall transmit to 
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each county auditor a statement of the amount to be added or de
ducted from the valuation of the real property of each taxing district 
in his county * * * . The county auditor shall forthwith add to 
or deduct from each tract or lot of real property in his county the 
required per cent. or amount on the valuation thereof as it stands, 
after it has been equa/i:;;ed by the county and city boards of equaliza
tion * *". 

These two sections indicate clearly, in my judgment, that the work of the 
tax commission is to be performed after the work of the boards of equalization 
has been completed and before the work of the boards of revision has begun. 
The functions of both the boards af equalization and the tax commission with 
respect to adjusting values pertain to the valuation of groups or blocks of real 
estate irrespective of ownership or private boundaries. The function of the 
board of revision on the contrary relates to the consideration and adjustment 
of values of specific tracts. 

I am, therefore, of the opinion that the conclusion of the tax commission is. 
not final, and that so far as its findings in themselves are concerned, the board 
of revision may by decreasing the valuation of one or more specific tracts in 
the district thus decrease the aggregate for the district as approved and determiner} 
by the tax commission. I understand your question, however, to assume that 
this may be done and to place stress rather upon the question as to whether a 
reduction thus made may lawfully extend below the aggregate value of the rear 
property of the district as returned by the assessors. I call attention again to 
section 5601 above quoted, and particularly to that provision thereof which makes 
the board of revision "subject to the laws regulating and restricting the limit of 
equalization." This phrase can have but one meaning. It must refer to the 
limitations set forth in section 5598 General Code, one of which is as follows: 

"It (the quadrennial county board of equalization) shall not 
reduce the aggregate value of the real property of the county below 
the aggregate value thereof, as returned by the assessors with the 
additions made thereto by the auditor as hereinbefore required." 

It is, of course, apparent that under section 5624 General Code the powers 
of the board of review sitting as a board of revision within the municipal cor
poration are co-extensive with those of the quadrennial county board of revision 
in the counties outside of the municipality. 

To summarize my conclusions with respect to your fourth question I beg to 
advise that if the board of review sitting as a quadrennial board of equalization 
within the municipality raises the aggregate value of the real property of the 
city as returned by the assessors, and if the tax commission having acted leaves 
the aggregate valuation of the real property of the city at a sum higher than 
that fixed by the assessors, then the difference between such finding of the 
tax ·commission and the aggregate value as returned by the assessors with the 
additions made thereto by the auditor may be, to employ the language of your 
inquiry "used as a fund from which, acting as a board of revision, it may deduct 
over valuations on complaints filed with it." If however, on the other hand, 
after the board of equalization and the state tax commission have concluded their 
work, the aggregate valuation of the property (\f the city is equal to that returned 
by the assessors, then the city board of review acting as a board of revision 
may not by reducing individual valuations further reduce such aggregate valuation. 
Indeed, the board would be without any authority in such case to reduce valuations. 
unless upon complaint of the county auditor under section .:ifiOl it should at 
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the same timt: raise spt:cific valuations so that the ultimate effect of all of its 
proct:t:ding~ woultl Lc to leave the aggregate yaluation as high or higlKr th;m the 
amount returned by the assessors. 

\\"ith respect to your fifth question I beg to state that the board of review, 
as such, has no authority to rectify manifest and acknowledged clerical errors 
as such, and thus to reduce the aggregate valuation as returned by the board of 
assessors. However, the county auditor, under section 2588 "may from time to 
time correct all errors which he discovers in the tax list and duplicate, either in 
the name of the person charged with the tax ~· ·~ "' or description of lands 
"' ~· •:• or when property exempt from taxation has been charged with taxes, or 
in the amount of such tax or assessment." 

And under section 5::ill General Code the auditor may, 

"correct any errors which he may discover in the name of the 
owner, in the -.·aluation, description, or quantity of any tract or lot 
contained in the list of real property in his county; but he shall not 
make any deductions from the valuation of any tract or lot of real 
property, except such as have been ordered, either by the state board or 
by the county board of equalization, or upon the written order of the 
auditor of state. Such written order shall only be made upon a state
ment of facts submitted to the auditor of state in writing." 

Upon careful consideration of these two sections, I am of the opmton that 
section G-i71 governs the correction of errors apparent upon the returns of the 
assessors as such. It is' one of the sections relating to the making up and filing 
of the assessors' returns, and it uses the word "valuation" which is not used in 
section 20~~-

It will be seen that under section 5571 the auditor has no power to reduce 
the ·valuation as such, though the same may be the result of a clerical error, 
except upon the order of the state board, the county board of equalization or 
the auditor of state. Acting under such orders, however, he may, in my opinion, 
so correct a particular valuation as to cause a reduction in the aggregate valuation 
of the real property in the district as returned by the assessors. 

Yours very truly, 

U. G. DEN1!AN, 

Attonzey General. 

PROSECUTIXG ATTOlC\EY XOT EXTITLED TO FEES FOR COLLECT
IXG FORFEITED RECOGXIZAXCES. 

August lOth, HllO. 

Hox. },\)!ES \\'. GALBRAITH, Prosecuting Attorlle:y, Jlallsfield, Ohio. 

DEAR SIR:- I beg to apologize for the delay in answering your letter of 
July 11th receipt whereof is acknowledged. In some unaccountable manner the 
samt: became mislaid and has only this day been found. You submit therein the 
following question: 

Is the prosecuting attorney entitled to a percentage of amounts 
recovered by him for the usc of the county on forfeited recognizances? 
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Since the enactment of the General Code in which numerous provisiOns 
respecting fees of various county officers, compensation of whom is now provided 
for by general salary laws, are retained, this department has been repeatedly 
called upon for an expression of opinion as to whether such retention by act 
of the General Assembly has the effect of neutralizing the implied repeal of such 
sections providing for fees, which had previously been affected by the enactment 
of the salary laws. 

It has been the uniform holding of this department, in response to such 
inquiries, that the enactment of the General Code effected no change in th~ law in 
this respect. For instance, section 3003 of the General Code providP.s as to the 
salary of the prosecuting attorney in part, that, 

"* * * such salary shall be paid * * * from the general 
fund, and shall be in full payment for all services required ty law to 
be rendered in an official capacity on behalf of the cotmty or its officer£, 
whether in -criminal or civil matters," 

and section 3004 provides that the 

"reasonable and necessary expenses d the prosecuting attorney 
may be paid from the county treasury in addition to his salary.·• 

If there are still in the statutes, by re-enactment in the General Code, 
any provisions authorizing the prosecuting attorney to receive any fees or per
quisites of any nature, such provisions would be inconsistent with and repugnant 
to those above quoted. 

Reading the two sections together would disclose a patent ambiguity which 
could be resolved only by recourse to the pre-existing law, which recourse is 
always permissible upon cardinal principles of statutory construction, to remove 
ambiguities in a code which is not presumed to change the law. 

Such examination of the pre-existing law in the case at hand would disclose 
the fact that the salary law pertaining to prosecuting attorneys, was passed sub
sequently to the enactment of the various statutes prescribing fees for him. The 
question would then be as to whether or not the enactment of the salary law, hy 
implication, repealed such previous law. As you doubtless know, this department at 
the time of the enactment of the Conroy Law, so-called. held that that law dirl 
repeal by implication all provisions authorizing the payment of percentages anrl 
fees to prosecuting attorneys. 

As is apparent from the foregoing, that opinion must either be followed or 
rejected in determining the question submitted py you. Upon consideration I am 
disposed to follow the former opinion and to advise you that the enaCtment of the 
General Code did not revive those statutes inadvertently included therein which 
seem to authorize the payment of fees and percentages to prosecuting attorneys. 

. ' I know of no law passed at the last sessiOn of the general assembly other 
than the General Code affecting the question submitted by you. However, the 
session laws are not as yet in print and such a law may have been enacted with
out my knowledge. 

Yours very truly, 

W. H. MILLER, 

First Assistant Attomey Ge11cra/. 
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STATE ~IEDIC.\L BO.\lill-RE\"OCATIOX OF CE.RTIFIC.\TE-lJlS
QC.\LIFIC.\TIOX OF :\!DillER OF BOARD . 

• \pril 12th, 1910. 
DR.]. M. STEPHE;>;so:-;, Clzillicotlzc, Ohio. 

DEAR S11<:- I heg to acknowledge receipt of your letter of .\pril ~th sub
mitting ior my opinion thereon the following question: 

"On .\pril .Jth, 1!110, a doctor of Chillicothe, Ohio, was charged 
with gro>s immorality. The attorneys for the defense objected to me 
sitting. a,; a member of the board, in this case. The only reason given 
wa,; because I was preitu.liced and had taken a part in getting evidence 
against the deiendant 

"Can members of the State Board be barred from hearing cases 
from tl.eir own communities and towns by alleged prejudice by the 
defLme , .. 

The ·statutes delining the powers and duties of the State :\ledical Board do 
not specifically provide that a member who has taken an active part in instituting 
proceedings against a delinquent physician for the purpose of having his certifi
cate re\·oked shall not sit as a member of the board in hearing the application 
for such revocation: nevertheless it is a general rule of public policy that an 
executive or judicial officer having an interest in a controversy to be decided by 
a board of which he is a member ought not to participate in such decision if he 
may lawfully withdraw from the board. 

ln the case submitted by you 1 am satislied that you might· take such action 
without jLOpardizing- the legal sufficiency of the action of the board, inasmuch 
as section 1~7.-,, General Code (formerly section 32 of the Act found in !)!) 0. L. 
498), pmvides that 

"upon notice and hearing, the board, hy a vote ui nut less than 
live members, may revoke a certificate * * *" 

and section I:W7, c;eneral Code, formerly section ~1 of the Act referred to, pro
Yides that, 

"live members of the hoard shall constitute a quorum." 

1 t being apparent that the unanimous action of the board is not necessary 
in revocation cases, I am of the opinion tl1at you might lawfully withdraw from it. 

\\ hile I believe that a member of the board should not sit in a case in which 
he ha> an interest, still the fact of such interest must be determined by the memher 
him<clf Thne is no proceeding analogous to an affidavit of prejudice whereby 
the party may compel a member of the hoard to forsake his position temporarily. 
Howe~·er, if, upon objection being made, such a member is satislied that he has 
already formed such an opinion as would preclude him from giving impartial 
consideratioq to the question to he decided hy the board, such member ought, in 
my jndg-nwnt, to withdraw. 

V cry truly yours, 

C. G. DE:-i~IAN, 

Attonzey Ge11eral. 
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ELECTIO?\S- :--IDIBERS OF BO.\RDS OF 
VISORS OF- CO~IPEXS_\ TIOX FOR 
ELECTIONS. 

DEPUTY STATE SUPER
COXDUCTIXG PRI:\IARY 

Members of board of deputy state supervisors of electio11s c11titled to sum 
equal to three dollars for each e/ectio11 preci11ct in the cou11ty for co11ducting each 
primary election; such compensatioll, while i11 the nature of salary, attaches to 
performance of services in co111zection with pri1110ry electio·n; member performillg 
such service wtitled to compensation therefor though he resigns before expiratioJJ 
of official year. 

August 11th, 1910. 

HaN. LYMAN R. CRITCHFIELD, }R., Prosecuting Attorney, Wooster, Ohio. 

DEAR Sm:- I beg to acknowledge receipt of your letter of August 3rd re
questing my opinion as to the following question: 

"How should members of boards of deputy state supervisors of 
elections be paid for conducting primary elections? 

"Should they be paid a gross sum based on the number of pre
cincts after each primary for their services in conducting the primary, 
or should it be paid quarterly or otherwise than in a gross sum? A 
member of the board in this county which has fifty precincts and 
whose term began August 1, 1!HO, resigned April 2-5, HllO, because he:: 
was a candidate, and anotheF person was appointed on the board. To 
what compensation is the member who resigned entitled? It was 
my opinion that such compensation should be paid in gross, and th~ 
member who was appointed to fill the vacancy received $100 for the 
primary in 2\1ay, the other members having already been paid $100 
each for holding the September primary." 

The following sections of the General Code are 111 point: 

Section 4990 : 

"For· their services in conducting primary elections, members of 
boards of deputy state supervisors shall each receive for his services 
the sum of two dollars for each election precinct in his respective 
county. * * :',:H 

Section 4991: 

"All expenses of primary elections, including * * * compen
sation of members and clerks of board of deputy state supervisors 
* * * shall be paid in the manner now provided by law for the 
payment of similar expenses for general elections * * *" 

Section 4822: 

"Each deputy state supervisor shall receive, for his services the 
sum of three dollars for each election precinct in his respective county 
* * *. The compensation paid to each of such deputy state super
visors under this section shall in no case be less than one hundred 
dollars each year * " * Such compensation shall be paid quarterly 
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from the general re\·enuc fund of the county U].Jull Youci1ers of tht! 
hoard, made and certified uy the chief deputy and the clerk thereof." 

Section 480! : 

"On or before the first ~londay in .\ugust of each year, the state 
suven·isor of elections shall appoint for each such county two mem
bers of the board of deputy state supervisors of elections, who shall 
each serve for a term of f<,•o years from such tirst ~londay in August.'' 
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This devartment has heretofore held that the "year" within and for which 
annual compensation is to uc paid to a public officer is the year beginning on 
the date of the commencement of his term of office. Thus the annual compen
sation provided under the first three sections above quoted, for members of the 
board of deputy state supervisors of elections is computed and paid for the 
year commencing on the first ~Ionday of .-\ugust. :-.row, it is obvious that the 
compensation for conducting primary elections is payable only in alternate years. 
The primary for municipal officers held in September of the odd numbered years 
is within the same official year of the board of deputy state supervisors of 
elections as the primary for state and county officers held in :\fay of the even 
numbered years. :\s the term of office of each deputy state supervisor of elec
tions is two years, it is oln·ious that in one of the years of his term each super
visor will recei\·e two ·kinds of annual salary, one for conducting one general 
election and services incident thereto, and the other for conducting two pri;;;ary 
elections and sen·ices incident thereto. ( Lea,·ing out of consideration, of course, 
the compensation receivable by deputy state supervisors in counties containing 
registration cities under sections .. I!Je and ·Hlr3 General Code.) In the other 
year of his term each supervisor will recei \'C only one of these two annual 
s~laries, unless special primary elections are held in accordance with law in 
such year. 

I ha,·e used the term ''annual salary" because I deem the question as to 
the t'xart nature of the compensation payable to the deputy state supervisor 
under the primary election law unimportant. It is true that; by the joint opera
tion of the sections above quott'd, the compensation is to be paid quarterly, and 
hence may be deemed to he in one sense of the word a "salary." On the other 
hand, the law specitically proyides that the compensation receivable under the 
primary election law "shall he for scryices in conducting primary elections," 
eYincing the intention to make the compensation contingent upon the perform
ance of sen·ices, and hence, in the natur,. of a fee. It is true also that the com
pensation provided by section -1~~~ above quoted is probably to be regarded as a 
··salary" in view of the minimum amount recei,·ablc annually, and it is also true 
that section 4!1!111 which contains no such provision may for that reason be dis
tinguished thereirom. .\ll of these matters, however, are immaterial. It has been 
helcl hy the supreme court of this state in ex parte Lawrence. 1st 0. S. 4~1, that, 

"\\'here tl'e duties of an office are specified and ·limited in their 
character, and in continuance during the year, an annual salary pre
scrihed hy law as the compensation, will be payable and apportioned 
with re ferenre to the duties performed, and not to the lapse of time." 

This case is decisive of the point that the compensation receivable under 
section lfi!JO. whether the same he rlenominated salary or fees, is to be paid to 
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the member of the board who renders the services. even though it is payal:ile 
quarterly like an annual salary. Accordingly, a resigned member is entitled to 
receive his salary on account of such services, after his resignation and after 
he has been succeeded in office by another. 

A question is suggested by the peculiar language of section 4990, and 
although you do not ask for a decision thereon, the facts stated by you render 
consideration of the same necessary. I call attention to the fact that section 
4990 provides that each member shall receive two dollars for each election pre
cinct for his services in conducting primary elections. It might be urged that, 
inasmuch as both primary elections come within the same official year, the com
pensation of two dollars thereby provided for, must be deemed to be in full for 
conducting both elections. The authorities in your county have taken the oppo
site view, that the two dollars for each precinct is receivable by each member 
for each election, making four dollars per precinct in all receivable in the year 
in which primary elections are held. In my opinion, this latter view is correct. 

Making all due allowance for the principle that statutes authorizing the' 
disbnrsement of public moneys are to he strictly contrued against the person 
entitled to receive the same thereunder, It seems tp me that the statute clearly 
means that the two dollars for each election precinct is a compensation attach
ing to the specific services rendered in connection with each separate election 
and not to the services in connection with both elections. This is made clear 
by section 4991 above quoted which includes the compensation of the super
visors "within the expenses of primary elections" from which it must be in
ferred that the compensation of each deputy supervisor for his services with 
respect to each election is to be separately computed. Furthermore, by· another 
provision of section 4!)91, not above quoted, 

"The county commiSSIOners * * * or other taxing bodies 
duly organized, shall make necessary levies to meet" 

such expenses including the compensation of the members of the board of deputy 
state supervisors. While the two primary elections are both held in the same 
official year of the deputy state supervisors of elections they are held in differ
ent years with respect to the distribution and expenditure of moneys raised by 
taxation. 

While section 4990 is not free from doubt I am of the opinion, for the 
foregoing reasons, that it authorizes the payment to each deputy state supervisor 
of elections of a sum equivalent to two dollars for each election precinct in the 
county for each primary election conducted during his membership in the board, 
and that further, such compensation though payable quarterly from the county 
treasury, should be paid to the member in office at the time a given primary 
election was conducted, although he may subsequently resign, and that, again, 
such resigned member is not entitled to receive anything on account of the con
ducting of a primary election held after he ceases to be a member of the board. 

Very truly yours, 

w. H. MILLER, 

First Assistant Attorney Ge11era/. 
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LOC\L OPTIO~ -.\PPLJC.\TIO~ OF FI~ES. 

Secret Sen•ice Officer may uot be employed by mzmicipal corf'oratiUiz to se
Citrc e;·ideilcc of r:iolatiu11s of local opti01z la"<•'s outside of corroratio11. 

August :3rd, 1!!10. 

HaN. \\'. E. LYTLE, Prosecutitzg Attomcy, Troy, 0/zio. 

DE.\Il. SIR:- I beg to acknowledge receipt of your letter of August 1, re
questing my opinion as to the authority of council to set aside under section. ti1:3!1, 
General Code, a portion of the fines collected in the municipality for the violation 
of the local option law, for hiring secret service officers to ~ecure the enforce
mmt of such law withiu tire cuzmty outside of, as well as within the municipality. 

This department has already held that the secret service officer employed 
under authority of section G139, General Code, is a member of the public safety 
department of a city, employing him; by parity of reasoning such officer employed 
by a village would be within the department of tht' village marshal. .In other 
words, the TQUnicipality may not confer upon such officer powers which may be 
exercised within a territory outside of its own territorial jurisdiction. 

The safety department and the department of the village marshal are pre
sumed to exercise their duties and powers within the limits of the corporation 
excepting possibly in cities having a police court. It is true that the mayor of a 
village and the mayor of a city not having a police court, have jurisdiction 
throughout the county in criminal matters, but this jurisdiction pertains to the 
magisterial functions of the office and not to the executive function as conservator 
of the peace and chief head of the department of public safety. 

See sections 4250 and .J2.).), General Code. 

There is another reason for denying to a municipality the power to author
ize its loc-al option laws secret scn·icc officer to opera.te at large in the county. 
Section ul:l!J, which I deem it unnecessary to quote, does not expressly authorize 
such a course to be taken, it simply provides that the council "may usc any part 
of the fines •:• ~· '-' for hiring detectives or· secret service officers to secure the 
enforcement of such law." The natural and primary meaning of this phrase 
would be that which would add to it the qualifying clause "within the munici
pality;" if that wt:re not the plain primary meaning thereof, however, there arc 
other considerations which lead to the same conclusion. The theory of our local 
option laws is one of local sel f-governmcnt. l f various townships and munici
palities within a county ha1·e adopted local option as separate units it i,; for the 
authorities of each of them to secure the t•nforcement of such laws within their 
sen·ral jurisdiction,. l f the county has I"CJted for local option as a unit then it 
is the duty of the prosecuting attorney of the county, with the aid of hi,; ,;enet 
service officer, to secure evidenn· as to the YiolatiCJn of thi' ancl other laws 
thn •Ug-hout the connty genera:Jy. 

From all the fCJregoing I am of the opinion that section lil:l!l, Ccneral Code, 
cannot he construed to permit c11uncil of the municipal corp11ration t11 employ 
secrt't ,en·ice officers to secure the enforcement of the county local option laws 
outside of thl• municipal corpCJratilln. 

\' ery truly yours, 

\\'. H. :\fiLLER, 

First Assistlllll .·ltto;-;zey (;CilCrtzl. 

41i .\. r.. 
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TAXATIOX-QCADREXXIAL APPRAISEMEXT-XOTICES OF-SHOULD 
BE SENT OUT AS SOON AS WORK OF :\PPRAISEMEXT IS cm.1-
PLETED. 

August 8th, l!HO. 

Hox. R. H. PATCHrx, Prosecuting Attorney, Clzardon, Olzio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of July 21st re
questing my opinion in relation to some five questions, all of which pertain to the 
taxation laws of this state. 

I have not yet reached a conclusion satisfactory to myself with relation to 
your first question. I have had this question under advisement for some time at 
the instance of the Tax Commission of Ohio. That department will, in due time, 
promulgate rules for the guidance of taxing officers. 

\Vith respect to your second question, I beg to enclose herewith copy of my 
.opinion of August 3rd addressed to Hon. F. M. Stevens, Prosecuting Attorney, 
Elyria, Ohio, which answers the same. 

Your third question is answered by my opinion to Hon. E. M. Fullington, 
Auditor of State, a copy of which is enclosed. 

Your fourth question is one of those involved in my opinion of August 3rd 
to the Bureau of Inspection and Supervision of Public Offices. I enclose copy 
thereof. 

Your fifth question is as follows: 

'"When should notices of appraisal be sent out?" 

Two notices of the sort mentioned by you are provided for by the General 
Code. Section 5546 thereof provides for pamphlets showing the valuations by 
wards in cities and by townships and villages elsewhere. These can not, of 
course, be sent out before the appraisement has been completed, but there is no 
provision of law requiring them to be sent out before the returns have been made. 
In my judgment, however, these notices should be sent out as soon as the work 
of appraisement is completed. 

Section 5555, General Code, provides that the various assessors, before mak
ing their returns to the county auditors, shall deliver to each owner or agent, 
by mail or otherwise, "a true and certified copy of the valuation of each tract or 
lot, also of any building or buildings thereon." These notices may be sent out 
at any time before the making of the return. If they ·have not already been 
sent out, however, and the return has been made, they should, in my judgment, 
be sent out at this time. Very truly yours, 

w. H. MILLER, 
First Assistant Attorney General. 

MUNICIPAL CORPORATIONS-TAX LEVY -<IRREGULARITIES IN 
MAKING. 

Council of municipal corporation may pass le1-·y made by it over disapproval 
of tax commission but if 110 such actio11 is taken its cc:rtijicate to county auditor 
is invalid; auditor may properly inquire into the validity of such lt?vy. 

August 3, 1910. 
HoN. C. H. HENKEL, Prosecuting Attorney, Galion, Ohio. 

DEAR SrR:- I beg to acknowledge receipt of your letter of July 23d in which 
you state that citizens of Galion, Ohio, have filed objections with the Auditor .)f 
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Crawford county to the tax le,·y made by the council of the city of Galion on 
the ground that the levy as originally prepared by council \\'as <bapproved 
by the tax commission of said city, but that council nevertheless certit!ed the 
same to the . \uditor. You request my opinion on the following questions raised 
thereby. 

1. \\'hat is the effect of the disapproval of the tax commission? 
·> \\'hat is the power and duty of the Auditor with respect to a 

le,·y certified to him, and may he properly determine the legality of 
the same? 

Section 4326 General Code, formerly section 49 expressly defines the effect 
of the disapproval of the tax commission upon the validity of the levy as follows: 

'' * * "it (the tax commission) may approve or reject any 
part or parts thereof, and the parts rejected by such board shall not 
become nlid levies unless the council of such municipality shall there
after, by three-fourths vote of all members elected thereto, adopt such 
le,·y or part• thereof. '~ * * " 

lf then council attempts to ccrti fy a rejected levy to the Auditor without, so 
to speak, thus passing it over the veto of the tax commission, the same is not a 
valid levy, but it is clear that the action of the tax commission is of no effect 
if council does by a three-fourths vote of all members elected thereto formally 
adopt the levy .after such disapproval by the tax commission. 

Certain of the duties of the county auditor with respect to municipal levies 
are expressly provided for by section 3794 General Code, as follows: * * * 

" * * * if he finds that the tax levy so certified to him exceeds 
the aggregate limit throughout by law * * * the auditor shall im
mediately notify the council * * * and within ten days after the 
receipt of such notification council shall revise its levy so as to bring 
it within the law." 

Obviously this provision has no application to the question at hand. I tind 
no express provisions in the statutes defining the general powers and duties o[ 
the county auditor which authorize him to reject a tax levy which has not bee:1 
regularly made when the same has been regularly certified to him. However, 
if a levy is not regularly made it is not a valid levy and it is obvious that no 
person or public officer could acquire rights thereby by virtue of which they 
could compel the auditor to carry it into effect. This would be true whether 
or not the auditor is to be regarded as a "ministerial officer". However, it has 
been held in this state that something more than mere ministerial power is inhere::Jt 
in the position of the auditor and that it is his power, and upon complaint made, 
his duty to refuse to carry out his part of the machinery of taxation where prior 
proceedings are tainted with illegality. 

It is my opinion therefore, that the county auditor should consider the 
question as to the legality of the levies certified to him by the council of the 
city of Galion and if he finds the same to be illegal, measured by the rule 
above indicated, he should rei ect the same. In this connection permit to sug
gest that if the Auditor does reject any or all of the municipal levies the council 
would still have power to act. In my opinion the provisions as to time in the 
taxing laws involved in your inquiry are directory. 

Very truly yours, 

\V. H. MILLER, 

First Assistant Attonzey General. 
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MUXICIPAL CORPORATIOXS-ORDI:\AXCE MAKlXG TAX LEVY 
MUST BE PUBLISHED. 

August 9, 1910. 
Hox. }oHx G. Ro~IER, Prosecuting Attorne:y, Celina, Ohio. 

DEAR SIR:- I beg to apologize for the delay which has occurred in an
swering your Jetter of July 11th. The same was unaccountably mislaid in this 
office. You request my opinion therein as to whether the ordinance making the 
annual levy of taxes for the support of the municipal corporation must be published 
as an ordinance of a general nature. 

Sections 3793 and 37()4 General Code, provide that the action of council in 
levying municipal taxes shall be by ordinance. The courts have, broadly !<peaking, 
construed the provision of former section 124 M. C., sections 4228 and .t:Z:!!l Gen
eral Code, that ordinances "of a general nature" shall be published as therein pro
vided as follows: An ordinance is of a general nature, when it is a necessary 
and indispensable part of a proceeding, the ultimate object of which is to create 
a liability against the general treasury of the municipality or against its taxpayer:. 
as a whole." 

This being the effect of the ordinance prescribing the tax Je,·y, it is my 
opinion that it should be published once a week for two consecutive weeks as pro
videcl by Section 4229 General Code. 

Very truly yours, 
w. H. MILLER, 

First Assistant Attorney General. 

ELECTIOX PRECIXCTS-SUBDlVISlO?\' OF-DOES XOT 1\ECESSITATE 
ELECTION" OF ASSESSOR IN EACH SUB-D1VISION UNLESS BOARD 
OF DEPUTY STATE SUPERVISORS OF ELECTIOXS SO ORDERS. 

August 4th, 1910. 
HoN. ·F. M. STEnxs, Prosccutiug Attorney, Elyria, Ohio. 

DEAR Sm: -I beg to acknowledge receipt of your letter of July 30th 111 

which you state that the opinion heretofore sent to you a> responsi,·e to your 
previous letter ~ns not applicable to the question submitted by you 

It seems that the board of deputy state supervisors of elections, in pursuance 
of the powers conferred upon them hy sections 48-10 and 48-!(i of the General Code, 
have divided a certain township into two election precincts, and that such township 
does not contain a municipal corporation or any portion thereof.. Inasmuch as the 
former opinion related to the powers of the county commissioners ,,·ith respect 
to the creation of assessor districts in townships composed in part of municipal 
corporations it is apparent that the same does not apply to your question which is 
as follows : 

At the time of the subdivision of the township into precincts, the 
board of deputy state supervisors of elections did not order the election 
of an assessor in each of said new precincts. Shall assessors be elected 
in each precinct, or shall one assessor be elected for the to~n;ship 
at large? 

Have the county commissioners power to order the election of an 
assessor in each of the new precincts? 
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. -\nswering your second question first I beg to state that upon careful examina
tion of the General Code I am of the opinion that county commissioners have no 
authority with respect to the creation of assessor districts in townships not 
composed in part of municipal corporations. \Vithout quoting any of the sections 
I may say that section 3331 referred to by you is the only section conferring any 
power whatever upon the county commissioners in the premises, and that section 
applies only to the creation of assessor districts in townships composed in part of 
a municipal corporation. 

Your first question is more difficult to answer. It involves the ·construction of 
sections 3349 and 4850 General Code. The first of these sections is a portion of 
the chapter relating to the election, powers and duties of assessors, and is in part 
as follows: 

"One assessor of personal property for the township shall be 
elected, biennially in each township * * * . If the township is 
divided into two or more election precincts, one such assessor shall be 
so· elected for each precinct in which such election ts held." 

The second of the two sections above referred to is a part of the chapter 
relating to the creation and subdivision of election precincts. It was formerly a 
part o( section 2966-15 R. S., a very long and somewhat confused section. The 
remainder of said section 2966-1.5, of which that portion now included in said 
section 4850 General Code was the last provision, is now included in sections 
4845 to 4849 inclusive, General Code. Said sections provide in general for the 
subdivision of municipalities, townships, wards and precincts into new precincts. 
Tltat is to say, these sections provide the power and the procedure for sub
dividing any precinct. The matertal provision in section 41'.50, coming at the end of 
these provisions, as follows : 

"* * * the division of any election precinct into two or more 
subdivisions as hereinbefore provided shall not require the election 
of an assessor in each subdivision, but in all ~uch election precinct 
suhrlivisions there shall be elected one assessor for each original pre
cinct unless such supervisors at the time of the division shall order 
that an assessor he elected in each precinct." 

\ 
It is very difficult to reconcile the above. quoted provtstOn of section 3349 

and section 4~.i0. Reference to the prior law permissible in all cases to explain 
ambiguities in a code or revision enacted for the purpose of consolidating all 
the laws of a state, is helpful in this instance. 

At the time of the enactment of the General Code there was absolutely no 
provision for the election of an assessor in a township. True, assessors have 
always been deemed to be primarily township officers, and their election was pro
vided for in original section 1448 R. S., as amended in 97 0. L. 185-187. Said 
section 14-tR, as then amended, provided in part that, 

''There shall be elected in each township, one township clerk, 
one trustee * * * and one assessor for the tow11ship, or if the 
township is divided into two or more election precincts, then for each 
precinct in which such election is held." 

The same act at page 22.i, amended section 2966-15 and included in the 
amenclment the prm·ision above quoted from section 4850 General Code. In other 
wore!<;, at that time, and for some time prc,·ious, as at present, the two apparently 
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inconsistent provtswns respecting the election of assessors m precinct subdivisions 
of a township existed side by side. In 1906, however, the General Assembly again 
amended section 1448 Revised Statutes, 98 0. L. 171-172 and omitted from the 
catalogue of township officers to be elected all reference to the assessor. So far 
then as the statute relating to the election of township officers is concerned there 
was from that time until the enactment of the General Code (the section not having 
been amended in the mean time) absolutely no provision of law constituting the 
assessor a township officer or providing for h"is election outside of municipal cor
porations and townships containing municipal corporations excepting the above 
quoted provision of section 2966-15, section 4850 General Code. This, as will 
be seen, did not refer directly to townships as such, but merely to original election 
precincts; furthermore, it did not require or command the election of any officer
the general purport of the section did not relate to any such matter- on the 
contrary it simply purported to define the powers of the board of deputy state 
supervisors of elections in subdividing precincts. 

The anomaly thus presented must be deemed to have induced the. General 
Assembly in enacting the General Code to re-enact the repealed ·portion of former 
section 1448 Revised Statutes and to provide explicitly for the election of an 
assessor in each township and in each precinct of a township. 

These sections are not strictly i11 pari materia for reasons above indicated; 
however, they are to be construed together and harmonized if possible. Section 
3349 must be given some effect, and, in my opinion, it must be given the following 
meaning, towit, in all township precincts assessors must be elected for such pre
cincts unless the board of deputy state supervisors of elections has not so ordered 
at the time of subdividing the township into precincts. This construction does 
away with the apparent conflict between the two sections. It preserves the law 
as it undoubtedly was before the adoption of the General Code,- and for that 
reason alone,- the adoption of the Code, not being_ presumed to change the law 
in any instance, is to be adopted. · 

In my judgment, therefore, until the General Assembly shall correct this 
apparent error the subdivision of a township not containing a municipal corporation 
into precincts should not be regarded as necessitating the election of an assessor 
in each of the precincts thus created unless the board of deputy state supervisors, 
at the time of making such subdivision, so orders. 

Very truly yours, 
vv. H. MrLLER, 

First Assistant Attorney General. 

SCHOOLS- TAXATION- SPECIAL ASSESSMENT AGAINST SCHOOL 
PROPERTY CANNOT BE COLLECTED. 

March 31st, 1910. 

HoN. ]ORN F. MAHER, Prosecuting Attorney, Greenville, Ohio. 

DEAR SIR:- Your letter of March 23rd is received in which you ask my 
opinion on the following statement of facts: 

"The Treasurer of the Board of education of this city presented 
his warrant to County Treasurer Burns, recently, for his share of the 
school funds. Treasurer Burns gave him the amount of the warrant 
less the amount of certain street assessments that had been on the 
duplicate for a number of years. 
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··The Board of Education is now demanding the whole amount 
and claiming that a street assessment against a Board of Education 
cannot be collectt:cl. 

"I ha\·e advised County Treasurer Burns to 'stand pat' under 
section 2666 of the General Code et seq. He has asked me, howe\·er, 
to write to you for an opinion. 

"\\'hat is your opinion under the circumstances?" 

In reply thereto I beg leave to submit the following opinion: 

727 

In the case of City of Toledo vs. Board of Education, 48 0. S. 83, the 
facts were that the City of Toledo had improved, by grading and paving, a street 
running in front of a school building in that city. A proportional amount of the 
expense was assessed by the city against the abutting school property. The 
board of education having refused to pay this assessment, this action was brought 
by the city against the board on behalf of the contractor who had made the 
improvements praying that an account be taken of the amount due by reason of 
the assessment, including penalty and interest thereon; that judgment be entered 
therefor against the board of education; that said amount be declared a first lien 
on the premises which were assessed, and be ordered to be paid within a short 
day to be fixed by the court; that in default of such payment said premises be 
sold, as upon execution at law, to pay the same, and that plaintiff have such 
other and further relief as might be equitable and just. To the petition in this 
case, praying as aforesaid, the board of education filed a general demurrer which 
was overruled and a personal judgment rendered against the board of education 
and declared a lien upon the school property by the common pleas court. On 
error this judgment was reversed by the circuit court and the petition below dis
missed. The supreme court in a per curiam decision, on page 87, uses the follow
ing language: , 7] 

"The plaintiff, the City of Toledo, for the use of the contractor, 
is not entitled to the relief prayed for, nor, under the prayer for 
general relief, can a judgment be rendered against the board of edu
cation for the payment of the amount of the assessment out of the 
contingent fund of the board, authorized to be raised by section 
3!).58 Revised Statutes. The amount must be paid out of the general 
fund of the city." 

It will be seen from the above quoted language of the court, in reference to 
the prayer in the petition in this case, that the supreme court held that the City of 
Toledo was not ·entitled to a judgment for the assessment, and a foreclosure and 
sale of the school property. This, of course, followed, although such section 
was not considered by the supreme court in its decision, from section 3973 R. S. 0. 
then and now in force, and which has not been amended since its original enactment 
in 70 0. L. 195. This section reads as follows : 

"All property, real or personal, vested in any board of education, 
shall be exempt from taxation, and from sale on execution, or other 
writ or order in the nature of an execution." 

The supreme court also held that the city was not entitled to a writ of 
mandamus ordering the board of education to pay the amount of the assessment 
out of the contingent fund of the hoard authorized to be raised by section 3958 
Revist'd Statutes. 
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Section 3!15.3 R. S. 0. as then in force read as follows: 

"Each board of education shall annually, at a regular or special 
meeting, to be held between the third Monday in April and the first 
Monday in June, determine by estimate as nearly as practicable, the 
-entire amount of money necessary to be levied as a co1,1tingent fund 
for the continuance of the school or schools of the district, after the 
state funds are exhausted, to purchase sites for school houses, to erect, 
purchase, lease, repair and furnish school houses, and build additions 
thereto, and for other school expenses." (81 0. L. 178.) 

This section, by the enactment of the Harrison School Code, passed April 
25th, 1904, 07 0. L. 349, was amended so as to provide for a separation of the 
various funds for which levies of taxes shall be made by boards of education, 
and to provide that a separate levy be made for each fund. By the amendment 
of this section, on February 13, 1906, 98 0. L. 9, these features were unchanged, 
and the section stands on the statute books at the present date as follows: 

''Each board of education shall, annually, at a regular or special 
meeting held between the third Monday in April and the first Mon
day in June, fix the rate of taxation necessary to be levied for all 
school purposes, after the state funds are exhausted; said levy shall 
be divided by ~he board of education into four funds, namely, first, 
tuition fund; second, building fund; third, contingent fund; fourth, 
bonds, interest and sinking fund, and a separate -levy shall be made 
for each fund." 

It is clear from the decision of the supreme court in City of Toledo vs. 
Board of Education, supra, that if the street assessments concerning which you 
speak in your letter were for improvements made prior to April 2J, 1904, then 
such assessments can not be collected as against your board of education, but 
if such assessments were made for improvements made subsequent to April 25, 
l!J04, it would appear that they present a different question. 

It would appear that the decisio11 in the 48th Ohio State was based upon 
tr.e fact that the funds raised by the board of education by local taxation under 
section 39.58, were impressed with a trust for the benefit of the schools, and 
that, therefore, street assessments being for "public" rather than for "school" 
improvements could not be paid out of such fund; and that our courts have so 
interpreted the reasoning of that decision is shown by the language of Judge 
Moore in the case of Board of Education vs. Cincinnati, 8 Ohio Decisions, 581: 

"* * * by the law of the state, all funds arising from sale 
of school lands, trust funds, or otherwise obtained for educational 
purposes, in addition to money raised by general taxation, all go into 
a common school fund, and are distributed by the state auditor to the 
various school funds throughout the state, and there is no separate 
account kept of any one fund, or any information as to its source, 
and, in the case at bar, the property sought to be charged comes as 
one common fund without any distinction. \Ve, therefore, assume 
that there is in the school funds and property of the city of Cin
cinnati, trust funds, preserved by the Constitution of the state, to 
be used only for the support of common schools; and street improve
ments being a public improvement, foreign to the purposes for which 
the funds and property were intended to he applied, can not he held 
to be a proper charge upon such property.'' 
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In the case of Columbus (Board of Education) vs. \\". G. Howland, Treas
urer, et a!, J.) Ohio Decisions, Xisi Prius :l:J-!, it was contended that the amend
ment of section :-l!J:)~ in HIII-I materially changes the question decided by the 
supreme court in -!8 0. S. supra. In speaking of this contention Judge Bigger, 
on page :l:-l:), uses the following language: 

"It is claimed that since the ·passage of the new school code 
which separates the fund provided for school purposes into separate 
funds this is no longer applicable. That prior to the passage of that 
act all the revenue of the board of education being placed in the one 
fund and a part of that fund being composed of trust funds applicable 
only to the payment of superintendent and teachers this pre\·ented any 
portion of the fund from being applied to the pay[nent of assess
ments. But as the trust fund is now by law separated from the con
tingent fund, that there is no longer any difficulty in holding a board 
of education which is empowered to acquire, possess and dispose of 
real property liable for an assessment for street improvements. 

"\\'hatever may have been the reason of the supreme court for 
the decision, which is not disclosed in the opinion, it is sett1ed that 
prior to the passage of the new school code (97 0. L. 334) at least 
a valid assessment for street improvements could not be levied against 
school property. If the separation of the fund into separate funds 
so that the trust fund can now be distinguished from the other funds 
of the board will have tqe effect of rendering assessments hereinafter 
levied against school property valid, I am clearly of opinion that it 
cannot ha,·e that effect as to those assessments which were levied 
prior to the passage of the new school code. Statutes are not to be 
given a retrospective operation unless the legislative intention, that 
they shall so operate is clearly expressed." 

It would appear, therefore, that the question of the liability of a board of 
education fur street assessments against its school property is now an open one 
in this state, and one upon which none of our courts have ever rendered a de
cision, so far as 1 have been able to find. 

This question has proved a vexing one to the courts of all the states of 
the union, and one which has been decided both in the affirmative and the nega
tive, by the courts of the various states, to such an extent and for such a variety 
of reasons that the decisions are in hopeless con fusion. 

This question is taken up and ably discussed, with a full citation of authori
ties, by Page & Jones in their work on Taxation by Assessment (1909) at sec
tion 58G of Volume 1. See also 

2 Dillon's :\funicipal Corporations (4th Edition), 
Section 777, note 1, page !);)5, 
2 Cooley on Taxation (:lrd Edition) pages 121!, 123.j, 1236 and 

notes, 
s:; L. R A. ::l!l, note -!, 
28 Cyc., 1117. 

In Poock, Treasurer, vs. Ely, 4 0. C. C. Reports, 41, it was held that lands 
donated by congress to the legislature of this state for school purposes are 
exempt from assessment for the expense of local improvements, on the ground 
that these lands are not pri,·ate property, but a public trust to he managed and 
administL-rt>cl for the benefit nf the public schools of tht• state. 
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This question, therefore, being an open and doubtful one, and one upon 
which the courts of last resort of our various states have expressed such a 
diversity of opinion, I hesitate to express an opinion in regard to it. But I am 
inclined to the opinion that the weight of reason, and perhaps the weight of 
-authority also, is for the holding that such assessments can not be collected as 
against school property. This question is ably discussed by Justice Hemingway 
of the supreme court of Arkansas, in Board of Improvement vs. Scheol District 
of Little Rock, 56' Ark. 354, and his logic in the decision of that case seems to 
me irrefutable. Justice Heminway, on page 358 ?f that case, uses the following 
language: 

"Although a special tax or assessment is not usually embraced 
within the meaning of the general term 'tax,' the rule under which 
public property is presumed to be exempt from one justifies the pre
sumption as to the other. In speaking of the latter, Judge Cooley says: 
some things are always presumptively exempted from the operation of 
general tax laws, because it is reasonable to suppose they were not 
within the intent of the legislature in adopting them. Such is the case 
with property belonging to the State and its municipalities and which 
is held by them for governmental purposes. All such property is tax
able, if the State shall see fit to tax it; but to levy a tax upon it 
would render necessary new taxes to meet the demand of this tax, 
and thus the public would be taxing itself in order to raise money to 
pay over to itself, and no one would be benefited but the officers em
ployed whose compensation would go to increase the useless levy. It 
cannot be supposed that the legislature would ever purposely lay such 
a burden upon the public property, and it is, therefore, a reasonable 
conclusion that, however general may be the enumeration of property 
for taxation, the property held by the State and by all its municipalities 
for governmental purposes was intended to be excluded, and the law 
will be administered as excluding it in fact.' Cooley on Taxation 
(2nd eel.) p. 172." 

"It is uniformly conceded that this rule is correct when applied 
to general taxation ; the reason sometimes given for it is the improba
bility that the legislature would levy a tax upon that which results 
from a tax, and must be replaced by a tax, and which is used for 
governmental purposes; another reason is found in the rule of statu
tory construction which presumes that the legislature never intends 
to affect or. transfer any governmental right or property, unless it 
expresses its intention to do so in explicit terms or makes the infer
ence irresistible. vVhichever be the true reason of the rule, it is well 
settled; and we think it should apply alike to special, and to general 
tax laws. 

"If it be argued that the reasoning upon which the rule is placed 
does not apply to special taxes for local improvements, because the 
levy would fall upon one public body for the benefit of a smaller one, 
or because the entire school district would pay the tax while the small 
improvement district must bear the loss from the exemption, the an
swer is that the same is the case with regard to general taxes. Ex
emption of the State House and other State institutions relieves eyery 
taxable subject in the State from the burden of taxation, but it de
prives the particular county or school district in which they are situ
ate of the entire county or school tax; and so the exemption of county 
property from State taxes benefits the county only, and depriYes the 
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entire State of revenue; still, in all such cases, it is held that exemp
tion is implied wherever liability is not expressed or necessarily im· 
plied. If the disparity of burden and benefit does not prennt the 
operation of the rule as to general taxes, we see no reason why it 
should as to special assessments." 

and again on page 360 he says, 

"It is argued that even if public property is exempt, the exemp
tion does not extend to the property of public school districts, inas
much as they are not, strictly speaking, municipal corporations, and 
education is not a governmental function. The Constitution provides 
that the State shall ever maintain free public schools, and in perform
ing this duty it exercises a function strictly public and governmental. 
It created school districts and imposed upon them in part this duty, 
and in order to discharge it they own school houses. They have no 
other duty than to perform for the State this public function, and 
only that they may do it is the house held. The State may abolish 
them, take the property, and undertake directly or through other 
agencies, this public function. The means of controlling the prop
erty would thereby be changed, but its use would be unchanged; anti 
there is nothing in the policy of the law to exempt the property while 
held and controlled by the State, which would deny the exemption 
while held by the State's agent and used in the performance of its 
duties. Green v. U. S. 9 Wall. 655, and authorities above cited." 
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This language seems to me in every way applicable to the question which 
you present; and the more so inasmuch as it would appear from the decision 
in the Arkansas case that the legislature of Arkansas hac! never specifically ex
empted school property from taxation, whereas, by sections 3973 and 2732 R. 
S. 0., our legislature has so exempted such property. 

The argument made in Columbus (Board of Education) vs. Bowland, supra, 
that by the separation of the funds made by Section 3958 R. S. 0., the "con
tingent fund" is no longer impressed with such a trust for school purposes as 
would prevent the payment of such a special assessment therefrom, it seems to 
me is rendered invalid by the fact that under Section 22b-2 et seq., R. S. 0., 
and by section 2834 R. S. 0., the various funds which are provided for by 
section 3958 are not fixed and determined in their nature and application for 
all time and for all purposes, for by these provisions the board of education is 
empowered, under certain circumstances, to transfer money from one of these 
funds to another. It, therefore, seems to me that the trust with which these 
funds are impressed for public school purposes still inheres in such contingent 
fund, and that, therefore, the implied reasoning of the supreme court in City 
of Toleuo vs. Board of Education, supra, is still applicable to the case under 
discussion, and with the same force and effect. 

In considering this question I have taken it for granted that the council 
of the municipality has not certified the proportion of the estimated costs and 
expenses of the street improvements involved in your question, due from the 
school property, to the county auditor, as provided in section 63 of the ~Iuni
cipal Code. 

I am, therefore, inclined to the opinion, as I have said above, that special 
assessments for street improvements can not be collected as against the abut
ting property of a board of education, but this question is one of such grave 
importance throughout the state, and one with which so much doubt is connected, 
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that I suggest your bringing a test case and pushing the same as rapidly as 
possible to a decision by the supreme court. 

I have received a number of inquiries from various legal officers through· 
out the state regarding this same question since the receipt of your letter, and 
I would welcome a decision by our courts upon this question. 

Yours very truly, 
U. G. DE~MAN, 

A ttorue:y General. 

CONTRACT-H\TEREST OF CODXTY OFFICIALS JX LEGAL ADVER· 
TJSJXG XOT CRJMJXAL. 

April 5th, 1910. 

HoN. IsRAEL H. FosTER, Prosecuti11g Attomey, Athe11s, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of March 23rd, 
submitting for my opinion thereon the following inquiry: 

"In your opinion, does section 6969, Revis·ed Statutes of Ohio, 
apply to a county official who owns a newspaper and publishes legal 
advertising for the county in said paper?'' 

The provisions of section Gf.J6!), Revised Statutes, are embodied in sections 
12!)10 and 12911, General Code. The General Code sections have changed the 
provisions of the old law in a measure, such change being made in order to cor· 
rect an obvious error in the former statute. Both of the sections, however, pre
serve intact the description of the public contract in which it is unlawful for 
public officers and agents to have an interest, viz. : 

"A contract for the purchase of property, supplies or fire lll· 

surance for the use of the county." 

I know of no definition of any of these terms broad enough to include legal 
advertising. The statute is penal and will be strictly construed against the state. 

I am, therefore, of the opinion that said section 6969, Revised Statutes, does 
not· apply to a county official publishing legal advertising for a county in a news· 
paper owned by him. 

Yours very truly. 
U. G. DENMAN, 

Attonzey General. 

TAXATIOX -QCADREX~IAL A"PPRAISEME~T. 

Power of cowzty commissio11ers a11d auditor to limit expense which may be 
incurred in excess of one-twentieth of one per cent. of total tax 11a/uation in 
city; payment of bills illCIII'red in <-•iolation of such limitatio11. 

August lOth, 1910.! 

HoN. D. H. ARMSTRONG, Prosecuting Attomey, Jacluoll, Ohio. 

DEAR SIR:- J beg to acknowledge receipt of your letter of August ,";th in 
which you request my opinion upon tl!e following facts: 
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"In the appraisement of the real property in the city of \\'ells
ton, the county commissioners and the county auditor duly passed 
a resolution at their March meeting providing for the expenditure of 
a sum so exceeding said one-twentieth of one per cent. but placed 
no amount certain in such resolution. Later, at their June meeting 
(June El, 1!!10) they passed a resolution wherein they recited that they 
deemed it necessary to limit the further expenditure of money for 
the making of said appraisement, and placed the sum for the com
pletion of said work at $i0.00. The appraisers presented bills at the 
July meeting of said board for sums exceeding the amount so t1xed, 
for work done after the passing of such resolution limiting the ex
penditttre of money at such sum. Can the commissioners allow such 
bills in whole or only in such proportionate parts as the amount pro
vided for will permit?" 
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Section 5-:>4-'i, General Code, being section 7 of the quadrennial appraisement 
law as amended in HHO, provides in part that, 

''The total cost of a quadrennial appraisement in a city shall 
not exceed the sum of one-twentieth of one per cent. of the total 
tax duplicate thereof, for the year next preceding that in which such 
quadrennial ;ppraisement is made, unless such excess has been author
ized by the board of county commissioners and auditor of the county 
in which the city is situated prior to the incurring thereof and has 
been incurred in accordance with such reasonable provisions and reg
ulations as have been prescribed by the hoard of county commis
sroners and county auditor." 

In my opmwn the authority to prescribe "reasonable provrsrons and reg
ulations" is sufficient to authorize the commissioners and the auditor to tix a 
limitation upon the amount in excess of one-twentieth of one per cent. of thl' 
total tax duplicate of the city which may be expended by the appraisers. Such 
regulation must, of course, be adopted "prior to the incurring" of the additional 
expense. As your statement of facts discloses, however, that all the bills in 
question were incurred after the supplementary action of the commissioners and 
the auditor was taken, no question arises by virtue of the fact that the limitation 
was not imposed at the time the original authorization was made. 

It follows, therefore, that no expenditure in cxce-;s of the amount tixccl hy 
the commi>sioners and the auditor could lawfully he made and money can not he 
withdrawn from the treasury in pursuance of such an expenditure. 

Your precise question is as to whether hills presented, the total amount oi 
which exceeds the amount allowecl by the commissioners and the auditor, shall 
be pai<l pro rata from the available funds or in order of their priority. 

Your question seems to assume that the county commi,sioners arc to "allow" 
these hills. This it will he observed is erroneous, as another provision of section 
;,::; t.; is as follows: 

'·•:• ~· •:• Such compensation (of clerks and assistants I shall he pair! 
out <>f the county trea,ury upo;z the order of the buard nf assessors 
aud the ~-·arra;zt of the col!uf:y auditor. Such incidental expenses as 
the hoarcl cleems necessary, shall be paid out nf the cowzty treasury 
iii fi/~e lilllilllCY." 
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In other words, this pronswn constitutes warrants for incidental expenses 
approved by the board of assessors "law vouchers," payable without the allow
ance of the commissioners. 

From the foregoing it follows that the treasurer would be obliged to issue 
his warrant upon the order of the board of assessors whene\·er such order was 
presented to him until the amount of what may be called the appropriation avail
able for that purpose is exhausted. Therefore, the bills should be paid in the 
order of their presentation, not to the commissioners but to the treasurer. If, 
however, as I presume is the case in the specific instance, the bills are all pre
sented to the treasurer at once, then they should be paid in the order of their 
approval by the board of assessors. In the event that all the bills were approved 
by the board of assessors at the same time so far as the endorsement of ap
proval on each of them shows, and all are presented to the treasurer at the 
same time, then the treasurer should refuse to pay any of them until th~ board 
of assessors designates the order in which they ohall be paid. 

The foregoing t·ules would obtain only when the commissioners and the 
auditor, at the time of authorizing the additional expenditure, failed to provide 
against a contingency such as has arisen. It would have been competent for the 
commissioners and the auditor to provide that under circumstances such as have 
been supposed the bills should be paid prorata by warrants issued by the treas
urer. It is now, howe,·er, too late for the commissioners and the auditor to take 
such action. 

Very truly yours, 

W. H. MILLER, 
First Assista11t Attorney General. 

MUNICIPAL CORPORATIO~S- INTEREST IN EXPENDITURES
STOCKHOLDERS. 

March 12, 1910. 
HoN. JoHN G. RoMER_. Prosec1tting Attome:y, Celina, Ohio. 

DEAR SIR:- In your letter of March lOth, receipt wehereof is acknowledged, 
you enclose a communication addressed to you by E. E. Jackson, legal adviser of 
the village of Rockford. Mr. Jackson submits the question as to whether section 
45 11. C., prohibits members of council from being interested in the expeq,.diture 
of municipal funds as stockholders of a corporation contracting with the munici
pality for lighting the streets of the village. 

Such an interest is clearly prohibited by section 45 M. C. as well as by various 
other provisions of the Revised Statutes. That portion of said section which 
authorizes the council to contract with any person for lighting the streets, etc., 
is not to be construed as an exception to the requirement that no member of 
council shall be interested in any municipal expenditure, but only as an exemp
tion from the requirement that the certificate of the auditor shall be fumished in 
case of such contract. Such an interest as that described in Mr. Jackson's letter 
is also prohibited by section 120 :\I. C. I know of no remedy in case the interesteli 
members refuse to part with their interest or to resign from council. The 
contract clearly may not be entered into, and from a practical view the municipality 
will have to suffer as long as such members continue to serve. 

Very truly yours, 

U. G. DENMAN, 
Attorney Ge11cral. 
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PIWSHTTI:\"G .\ TTOR:\"EY- ST E:\"OGI{.\ PIIER
E:O.IPLOY::\IE:\"T OF. 

.\pril !th, 1!110. 
Hox. joHx .\. Cuxr·:, Prosecuti;zg Attouzey, C/e;:da11d, Ohiu. 

DE.\R SIR:- Your communication is received in which you inquire as to 
whether or not the provision in ~ection 1:?9H Re,·ised Statutes, to wit, 

.. The prosecuting attorney shall be allowed the reasonable and 
necessary expenses incurred in the performance of his official duties, 
nr in furtherance of justice." 

authorizes the prosecuting attorney to employ a stenographer in criminal cases 
when, in his opinion, it would be in furtherance of justice to do so. 

In reply I beg to say that, under the provisions of Section 1:}-!G of the 
General Code, the authority to appoint official stenographers is vested in the 
court of common pleas. 

I am, therefore, of the opmwn that the prosecuting attorney is without 
authority, under the provisions of Section 1:298 Revised Statutes above quoted, 
to employ a stenographer in criminal cases. The prosecuting attoniey is, however, 
authorized under the provisions of Section 2915 General Code to appoint 

'·such assistants, clerks and stenographers as he shall deem necessary 
for the proper performance of the duties of his office." 

Such clerks and stenographers are to be paid, however, out of the aggregate sum 
fixed by the judge of the court of common pleas, as provided in Section 2914 
General Code. Very truly yours, 

U. G. DE::'OL\N, 
Attomcy Ge11cra/. 

DITCHES A::\D DRAIXS- TO\\':\"SHTP DITCH SCPERVISOR- LJ::\[lTA
TIO:\" AS TO TIME FOR E:\"TERIXG AXD CLEAXIXG DITCHES
D.\:\L\GE TO CROPS CACSED BY CLEASTXG- :\"0 CO~IPEXSA
TIOX PROVIDED. 

April 22, 1910. 

HoN. CH.\RLES L. Jt:sTicE, Prosecuti11g Attomey, Jfario11, Ohio. 

DE.\R SIR:- I beg to acknowledge receipt of the following inquiries which 
you submit to this department for opinion: 

1. \\'hat limitation as to time is there in the statute; relative to 
the authority of a township ditch supervisor entering lands and clean
ing ditches as provided in Section 6706 of the General Code? 

2. The statutes relating to the cleaning of ditches do not pro
vide compensation to property owners for necessary damage ddnc to 
crops, lai1d, etc., caused by the township ditch supervisor entering 
the land and cleaning out ditches, as provided in Section 7606, General 
Code. Are such statutes unconstitutional for that reason, as such 
damage would amount to a taking of property, for which there is no 
compensation provided? 
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Answering your first queotion, I beg to call your attention to the following 
sections of the General Code: 

Section 6706. 
• ·'If a land owner, coroprate road, railroad, township or county, 

notified to clean the ditch or water course under the provisions of this 
chapter, neglects or refuses to comply therewith within thirty days, 
the ditch supervisor, after giving ten days' notice by posting notices 
in three conspicuous places in said township, shall sell the work of 
cleaning said section or sections to the lowest responsible birlder, take 
a bond as provided in the next preceding section, and certify the cost 
thereof to the county auditor, as provided therein. The ditch super
visor shall certify the amount due the contractors, for the work done, 
to the township trustees, who shall order it paid out of the township 
fund." 

Section 6715. 

"The ditch supervisor may also enter upon improved or unim
proved lands, drained by ditch improvements, for the purpose of clean
ing or repairing a ditch, if he gives notice, written o.r printed, to land 
owners whose addresses are known, at least six weeks before, that he 
intends at such time to clean said ditch."' 

Section 6716. 

'"The ditch supervisor, at the time provided in the next preceding 
section, shall give like not1ce to all land owners, whose addresses are 
not known, by publication in <l newspaper of general circulation in the 
county for two consecutiYe weeks." 

Section 6706 is the only statutory limitation as to the time when a town
ship ditch superdsor may sell the work of cleaning sections of ditches which 
haYe been apportioned to a land owner to clean, and Sections 671-""i and ll716 are 
the only statutory limitations as to the time when he may enter the land to 
clean such ditch. I am also of the opinion that the limitations contained in 
Sections 6710 and 6716, as to the ditch supervisor entering the land to clean 
ditches, also apply to persons to whom the work of cleaning the ditch is solrl 
under Section 6706. 

Answering your second question, I beg to adYise that this department will 
not pass upon the constitutionality of statutes unless such statutes are clearly 
unconstitutional or the enforcing of the same would work irreparable injury. l 
may add, howeyer, that all statutes are presumed to he constitutional until ju
dicially construed otherwise. I may also suggest that the methOLl nf providing 
for township ditch 5Upervisors cleaning ditches is a police reg·uhtion and i5 

calculated to pre\·ent a conflict of rights and to insure to each property owner 
the uninterrupted enjoyment of his own property. There is a clear distincti0n 
between the regulation of property in the exercise of the police power and the 
appropriation of property for the use of the public. Compensation is not a con
clition of the exercise of the police power, even when attended with pecuniary 
loss, as each member of a community is supposed to be benefited by that whid1 
promotes the general welfare. But, on the other hand, where property is tak.'n 
by eminent domain, a reasonable compensation must be provided therefor. 

Very truly yours, 
U. G. DE:-o:\IAX, 

Attorney General. 
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JCST!CES OF THE PE.\CE-RE.\L EST.\TE .\PPR.\TSERS-C0~1-
PATIBLE OFFICES. 

April 5th, 1910. 

Hox. G. P. GILL)lER, Prosecz!ti;zg Attor;ze:;,·, Tf1ar7Cil, otz:o. 

DE.\R SIR:- I am in receint of your letter of ::\larch 25th, in which you 
submit the following for my opinion: 

~lay one who is justice of the peace also hold the office of real 
estate appraiser? 

I beg to ad,·ise that I have made a careful search of the General Code anJ 
am unable to find any statute prohibiting one man from holding the two offices. 
The one office is not in any way a check upon the other, nor do the duties of 
the two offices conflict. 

I· am, therefore, of the opinion that these two offices are compatible and 
one man may hold both. 

Yours very truly, 

U. G. DEN:\1AN, 

Attomey Ge11eral . 

. VILLAGE ASSESSORS-COMPENSATION FOR SERVICES RENDERED 
PRIOR TO JANUARY 31st, 1910. 

April 11th, 1910. 

Hox. HoLL\:-ID C. \\'EBSTER, Prosecuting Attorlle.V, Toledo, Ohio. 

DE.\R SIR:- Your communication enclosing a copy of an opinion rendered 
the county auditor of Lucas County by Hon. Lewis E. Mallow, Assistant Prose
cuting Attorney, is received. 

The inquiry submitted by you, aJld upon which Mr. Mallow has rendered 
an opinion, is as to whether or not village assessors of real property are now 
entitled to compensation for services rendered prior to January 31st, 1910, being 
the date of the passage of Senate Bill ~o. 1, which said bill provirled for com
pensation for village assessors. 

:Mr. ::\fallow holds that "there is no authority for payment of any compensa
tion to Yillage assessors prior to the passage of the act above referred to." He 
bases his opinion upon the fact that prior to the passage of Senate Bill No. 1, 
on January :31st, l!HO, there was no statutory compensation for village assessors, 
and that said act does not in any way assume to provide compensation for ser
vices rendered prior to its enactment. 

I helieve Mr. :Mallow's construction of the law to be technically correct; 
that i;, ,·illage real estate assessors have no enforcible claim against the county 
for compensation for services rendered prior to January 31st, l!HO. 

I am not satisfied, however, in this case, with the application of the rule 
that "absence of statutory compensation presumes gratuitous service." It is a 
matter nf common knowledge in this instance that the failure on the part of 
the legislature to provide compensation for village assessors was an oversight, 
anrl not intentional, and this is borne out by the additional fact that they took the 
first opportunity to correct the omission. It clearly follows, therefore. th:1t any 
presumpti<Jil of intention upon the part of the legislature to requir-:: village as-

47 \. li. 
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sessors to render their services gratuitously is, at the best, fictitious. The fact 
is, they entertained no such intention, they simply omitted the compensation of 
village assessors without intention or knowledge. \Vhile it is true that the various 
counties are not legally bound to compensate village asses~ 'rs for services ren
dered prior to January 31st, 1910, yet, in my judgment, a failure to do so would 
be unconscionable. These assessors began their work at the proper time be
lieving, of course, . that they would receive. compensation for the services ren
dered, and they ought to be paid. 

I am not so much concerned myself about the legal liability. The law pro
vides for the election of assessors and the appraisement of real property, and 
it is at the best a forced construction of the law that will defeat compensation 
tor services honestly rendered. 

I am sending a copy of this opinion to the Bureau of Inspection and Super
vision of Public Offices. 

Yours very truly, 

U. G. DENMAN, 
Attorney General. 

TURNPIKE DIRECTOR LA \V- FULLY DISCUSSED. 

January 28th, l!HO. 

HoN. R. H. PATCHIN, Prosecuting Attorney, Chardon, Ohio. 

DEAR SIR:- Your communication is received in which you inquire as to 
the effect of the decision of the supreme court in the case of Thorniley, Auditor, 
v. The State ex rei Dickey, upon the appointment of road supervisors and sup~r
intendents, in Geauga County .. 

In reply I beg to say, the supreme court in this case declared the "turnpike 
director law", as provided in section 4896 and succeeding sections of the Revised 
Statutes, to be unconstitutional, for the reason that the same was not of uniform 
operation throughout the state. 

\Vhile section 4889 was not involved in this case, yet it bears the same in
firmity, to-wit, the lack of uniform operation, as it only applies to certain enumer
ated counties among which is Geauga. 

It follows, therefore, that the county commissioners of Geauga County in 
the repair of improved roads should be guided by the provisions of section 4819-1, 

"'99 0. L., page 360. This section applies to all the counties in the state, and is, 
therefore, of uniform operation. 

Very truly yours, 

u. G. DE!Ol.\N, 

A ttonzey Geneml. 

CO:\BfOX PLEAS JUDGE- TEB.~.f OF OFFICE- DATE BEGI~S . 

. December 23rd, 1910. 

HoN. Dox ]. Ym:NG, Prosecuting Attorney, Norwalk, Ohio. 

DEAR SIR:- I have your letter of December 14th in which you submit to 
me the following question for an opinion : 
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''\\":1en does t:1e term of office of Stephen .\I. Young, who w::s 
elected judge of the court of common pleas for the first sub-t:iivisior: 
of the fourth judicial district at the last general election Xovember, 
HllO, and who was nominated to succeed Judge S. B. Alexander, 
commence?" 
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Section 1532 of the General Code relates to an act entitled ".\n act fixing 
the terms of judges of the court of common pleas prescribing when they shall 
be elected, and extending certain of their terms, so as to effect the purpose of 
section 1, article XVII of the constitution," which was enacted by the general 
assemhly ~"" the rurpose of confor:11ing the election of common pleas judges 
to the constitutional prO\·isions relating to biennial elections, and which became 
a law April 11, 1!.!06, !l8 0. L. ll!l, and is a; follO\vs: 

"Each judge of the court of common pleas shall be chosen in 
an even numbered year, and hold his office for six years, commenc
ing on the first day of January following his election." 

Section 15:32 of the General Code was taken from section 2 of the act above 
quoted (Revised Statutes -l81z) and the act is not, in fact, repealed by the above 
section of the General Code. You will note that on page 11 of the General 
Table in Volume :) of the General Code, that section -!1Hz Revised Statutes is 
revised by the General Code section 1-Yl2. For other disposition or amendment 
of this act reference is made in the General Table to the Appendix. The Appen
dix referred to is not in existence in printed form or in any compact form, but 
simply means those sections of the Redscd Statutes which are not repealed by 
the General Code, as they existed on the statute books of this state. The act 
of April 11, 1!106 (98 0. L. 11!1) is, therefore, still in force as a whole, and is 
the law which governs the particular question at hand. The solution of this 
question depends upon the date of the beginning of Judge ."\lexander's term. 
He was, of course, elected for a term of five years. You do not state the date 
on "·hich Judge .\lexander's term began but l assume that it was either .\lay 
8, HI03, or .\I ay 8, l!lOli. If Judge Alexander were elected in X ovember, 1004, 
and his term of office began .\lay 8, 1!10:1, the expiration of his term under section 
2 of the above quoted act would he extended to January 1, l!lll, and the ques
tion would h(' effectually disposed of. Section 2 of the act applies only to "exist
ing terms," and if Judge :\lexander's term began .\lay, l!lO.i, his term at the 
time of the passage of the act was an "existing term" and came within the opera
tion of the statute. If Judge Alexander were elected at the Xovember election 
of I!l05. for five years, his term began .\fay 8, 1906. 

Section 2 of the act pro\·ides that, 

"The term 'of any judge expiring in the year nineteen hundred 
and six, whose successor has been {'lected prior to the passage of this 
act shall not be so extended." 

If Judge Alexander were elected in Xovember, l!JO.i, the term of his prede
cessor would not be extcmkd to January 1st, 1907, under the provisions of the 
act but would expire in .\lay, l!JOG. Judge Alexander's term, therefore, if he 
was in fact elected in Xo\'emher, lflfl:), began in .\fay, 1!106, and as his term 
was not an '\•xisting term" at the time the act became effective, his term woul(l 
not he extended by the act nPr would it l~e effected in any way by it. 
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Section 1.5, Article LV of the Constitution of 1851 provides: 

''The general assembly may increase, or diminish, the number 
of the judges of the supreme court, the number of the districts of 
the court of common pleas, the number of judges in any district, 
change the districts, or the sub-divisions thereof, or establish other 
courts, whenever two-thirds of the members elected to each house 
shall concur therein; but no such change, addition, or diminution, 
shall vacate the office of any judge." 

Under this section of the Constitution Judge Alexander's term can not be 
shortened. His term will not expire, if his term began in :\iay, 1906, until 
:\Jay, 1911. 

T am1 therefore, of the opinion: 

1. That if Judge Alexander was elected in November, 1904, his term will 
expire December 31st, 1910, and Judge Young's term will begin January l, 1911. 

2. lf Judge Alexander was elected in November, 1905, and his term of 
office began in :\Iay, 1906, that his term of office will expire in :\Iay, 1911, and 
Judge Young's term will begin in :\Iay, 1911, on the expiration of the term of 
Judge Alexander. Yours very truly, 

u. G. DENMAN, 
Attorney General. 

TOW X SHIP TRUSTEES- LEASE OF TOWNSHIP PROPERTY TO 
MUNICIPAL CORPORATIONS. 

April 4th, 1910. 
HoN. F. :\I. STEVENS, Prosecuting Attorney, Elyria, Ohio. 

DEAR SIR:- I am in receipt of your letter of :\larch 19th in which you 
submit the following for my opinion: 

"The trustees of Black River Township of this county have 
requested of me my opinion as to the legality of their giving a 
ninety-nine year lease to the city of Lorain of a one-half interest 
in real estate which they have, the city of Lorain to erect a new fire 
station thereon and to set aside one room for the use of the town
ship for voting purposes. 

"Query: Is there any authority that would authorize such pro
cedure on the part of the township trustees?" 

Section 3260 of the General Code is in part as follows: 

"The trustees shall fix the place of holding the elections within 
their township or of any election precinct thereof. For such pur
pose they may purchase or lease a house and suitable grounds, or by 
permanent lease or otherwise acquire a site, a11d erect thereon' a 
house. * * *" 

This section, especially the underscored part thereof, places considerable 
•'iscretion in the township trustees as to the manner of obtaining a place for 
l·olrling elections, and from the above inquiry I understand that to be the 
object of the trustees in desiring to lease the above land to the city_ of Lorain. 
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I am. therefore, of the opinion that se.:tiun :!:!till .,f t::e GL·::t·ra: Code 
authorizes the township trustees to enter into the lease with the city of Lorain 
referred to in your inquiry. Yours very truly, 

c. (;. Dr.:~OL\:-; • 

. l tlonzey Gcueral. 

BOARD OF RE.\L EST.-\TE ASSESSORS-TI:.IE WORK :.IAY BE BEGUX. 

January 18th, 1910. 

HoN. RALPH A. BEARD, Prosecuti1zg Attomcy, Yowzgstow;z, Olzio. 

DE.\R SrR:- Your communication is receh·ed in which you inquire as to 
whether or not the board of assessors of real property elected for the city of 
Youngstown may begin their work prior to the lOth day of January, 1910. 

In reply I beg to say sections 4 and :; of the quadrennial appraisement law 
are as follows: 

''Section 4. The auditor of each county shall on or before the 
tenth day of January, HHO, and every fourth year thereafter, make 
out and deliver to the assessor of each township in his county, and 
to the hoard of assessors of each city in his county, an abstract 
from the hooks in his office, containing a description of each tract and 
lot of real property, situate within such township or city as the case 
may be, with the name of the owner thereof, if known, and the num
ber of acres or quantity of land contained therein as the same shall 
appear on his books; and also a map of each township and village 
within each township and of each city within his county, with such 
plat books as may be necessary to enable the township assessor and the 
board of city assessors to make a correct plat of each section, survey 
ami tract in their respective districts." 

"Section 'i. The assessors elected under this <tct !'hall hf'gin the 
valuation of the real property in their respective districts on or he
fore the fifteenth day of January after their election and shall com
plete the same on or before July 1st following. 

It is provided in section 4 that the count.v auditor shall deliver to the hoard 
of assessors the abstract, maps and plats on or before the lllth day of January; 
and section :; provides that the assessors shall begin their work on or before 
the l::ith day of January. If, as a m1tter of fact, the abstract>, maps anrl plats 
to he furnished by the auclitor are prere~1t1isite to the commencement of the 
appraisement hy the assessors, then the assessors could not begin their work until 
after the auditor had performed his duty rclati\·e to the abstract, maps and plats, 
anrl these may be furnished by the auditor on or before the lOth day of January. 
If, on the other hand, there is work that can he performed by the assessors 
without the use of said abstract, maps and plats then, under the wording of 
section :), the assessors may begin such work without regard to the date upon 
which the auditor is required to furnish the maps, etc. In other words, if it 
is necessary for the assessors to have these m;~ps and plats before they can com
mence their work, such commencement will he dependent upon the <1uditor de
livering the same. If these maps are not necessary then the assesso!'s may begin 
at any time after qualification. Yours very truly, 

e. G. DEx~L\x, 

Attorney Ccucral. 
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COC:'\TY COMMISSTOXERS-REPAIR OF IMPROVED ROADS
SECTIOX 7n2 G. C. MA:\fDATORY. 

~1a)' 18th, 1910. 

Ho~. \VILL!A~I Dt:NIPACE, Prosecuting Attorney, Bo<,•ling Grce11, Ohio. 

DEAR Sm:- Your communication is received in which you inquire as to 
whether or not the provisions of section ·l.tn and succeeding sections of the 
General Code, wherein it is provided that the county commissioners in letting 
contracts f0r material and work for the repair of impro,·ed roads in the county, 
are mandatory, or whether or not the county commissioners, in making repairs 
on improved roads, where the amount of the repair does not exceed $300.00, 
may buy the material and hire the labor as they see fit without regard to the 
pro\·isions for advertisement and competitive bidding as is provided in sections 
7-l:!l, 14:!8 and 742!) General Code. 

]n reply I beg to say section 7425 of the General Code requires the com-
1nissioners to cause the surveyor of the county to make written reports on or 
befot:e the first day of April annually of the amount and nature of the repairs 
needed on the various roads for the ensuing year. 

The next section, 7426, sets out what the report shall contain. 
Section 7427 General Code requires the county commissioners to fix a day 

on which they will let to the lowest and best bidder the job of furnishing and 
delivering the materials so estimated in the report in such amounts and in such 
places as is decided upon. 

Section 7428 General Code requires the county commissioners to give notice 
once a week for three weeks in a paper of general circulation of the county of 
the time and place of receiving bids for furnishing and delivering the material, 
and the next section, 7 429, provides that the county commissioners shall enter 
into a contract with the successful bidder and require a good and sufficient bond 
for tl:e faithful performance of said contract. 

In my judgment the provisions of all these sections are mandatory and 
must he complied with by the county" commissioners in the repair of all improved 
roads in the county. 

Yours very truly, 

\V. H. MILLER, 
First Assistant Attomey Ge11erai. 

BOARD OF TRUSTEES OF COUNTY CHILDREN'S HOME OR COUXTY 
COMMISSIONERS MAY STOP TRESPASSIXG UPON LANDS OF 
HOME. 

May 9th, 1910. 

Hox. PHIL B. SMYTHE, Prosecuti11g Attorney, Newark, Ohio. 

DEAR SIR:- Your communication is received in which you inquire as to the 
right of the board of trustees of the county children's home, or the board of 
county commissioners of Licking County, to exclude people from running over 
and trespassing upon the lands of the children's home. 

In reply thereto I beg to say, section 12522 of the General Code provides a 
penalty of not less than one dollar nor more than fi,·e dollars for entering un-
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lawfully upon the la11ds or premises of a11otlzer, when forbidden so to do by the 
owner or occupant, his agent or sen·ant. Cnder this section an afficla,·it may be 
sworn to hy any person having knowledge of the fact before any magistrate in 
the county. 

Section 12490 of the General Code provides a penalty of not more than one 
hundred and fifty dollars or imprisonment not to exceed thirty days, or both, 
against any person who 

"without hiwful authority, cuts down, destroys or injures a vine, 
bu,h, shrub, sapling or tree, standing or growing upon the land of 
a11otlzer, or severs from the land of another, injures or destroys a 
product standing or growing thereon, or other thing attached thereto." 

This section may also be enforced before any magistrate of the county upon 
the filing of an affidavit by a person having a knowledge of the facts. 

Section 12483 of the General Code provides a penalty of not more than one 
hundred dollars or imprisonment not to exceed thirty days, or both, to be en
forced against any person who 

··wantonly or maliciously throws or lays down, opens, pros
trates or injures a fence enclosing land, the property of another, or 
the bars or gate in such fence." 

This section is enforcible in the same manner as the preceding sections 
above cited. 

Section 12487 provides a penalty of not more than one hundred dollars to 
be enforced against any person who 

··maliciously injures or defaces a church edifice, school house, 
dwelling house, or other building, its fixtures, books, or appurtenances, 
or commits a nuisance therein, or purposely and maliciously couz
mits a trespass up011 the e11closed groullds attached thereto." 

This section is also enforcible in like manner as the above sections cited. 
The above or the specific sections of the General Code providing penalties against 
trespass and injury to property, all of which arc available to protect the lands 
and buildings of the children's home of Licking County against injury from tres
passers. 

In addition to the remedies as above set out section 11<21 of the General 
Code authorizes the Governor, upon the application and recommendation of the 
board of trustees of a "benevolent or correctional institution," to commission not 
to exce~d three employes designated by the superintendent to be special police
men thereof. This section, as originally passed and as it appears in the Revised 
Statut~'• applied only to state institutions, but under the wording of the section 
as incorporated in the General Code, it is made to apply to any benevolent or 
correctional institution. 

Section 1~:22 of the General Code provides that such policemen when so 
commissioned by the Governor 

"shall take an oath of office, and may protect the property of 
such institution, suppress riots, disturbances, and breaches of the 
peace, and enforce laws for the preservation of good order. Upon 
view or in formation they may arrest, without warrant, any person · 
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trespassing upon the grounds, or destroying property of the institu
tion, or violating a law of the state, and bring such person before 
the mayor or justice of the peace within the township, to be dealt 
with according to law." 

Very truly yours, 
u. G. DENMAX, 

Attonzey Gc11era/. 

JUSTICE OF THE PEACE- NOT ENTITLED TO TRIAL FEE CSLESS 
DEFE)[SE INTERPOSED. 

March 15th, 1!HO. 

_ HoN. G. P. GILLMER, Prosecllfi11g Attorney, Warre11, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of ~1arch 12th 
in which you submit the following for my opinion : 

"Section 621 Revised Statutes (section 1746 General Code) pro
vides that a justice of the peace shall be entitled tq fees, 

'* * * for sitting in the· trial of any cause, civil or criminal, 
where a defense is interposed, whether tried to a justice or to a jury. 
one dollar; * * *' 

Under the above section where a person is arrested on an affidavit 
charged with a misdemeanor, is brought into court and waiYes the 
right of trial by jury and pleads guilty, and the justice finally disposes 
of the case by sentence, is the justice of the peace in this case 
entitled to the dollar provided for in the above statute for sitting in 
trial?" 

You will note from the above section it is a condition precedent that before 
a justice will be entitled to the fee of one dollar for sitting in the trial of a case, 
that a defense be interposed. In law a defense is that which is offered and 
alleg~d by the party proceeded against in an action or suit as a reason in law or 
fact why the plaintiff should not recover or establish what he seeks. In the case 
which you have submitted the state is, in fact, the plaintiff, and in this case the 
defendant has not put anything forward to defeat the action of the state. 

I am, therefore, of the opinion that a defense has not been interposed and 
that, therefore, the justice of the peace will not be entitled to the fee of one 
dollar for sitting in the trial as provided in the above section. 

Yours very truly, 
U. G. DEN:!\!AN, 

Attorney Ge11eral. 

POOR RELIEF IN CITIES TO BE FURNISHED BY DIRECTOR OF 
PUBLIC SAFETY. 

March 16th, 1910. 

HoN. LY:!~IAX R. CRITCHFIELD, ]R., Prosecuting Attomey, Wooster, Ohio. 

DEAR SIR:- I am in receipt of your letter of recent date in which you 
submit the following for my opinion : 

"Section 3476 of the General Code provides as follows: 'Subject 
to the conditions, provisions and limitations herein, the trustees of 
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each township or the propc;- officer of each mzlilicipa! corpur,rtiui: 
tlicrciil, n:spectin:ly, shall afford at the expense of such township or 
municipal corporation public support or relief to all persons th~r~in 

who are in condition requiring it.' Does this section m~an that the 
trustees of \\'ooster Township shall have exclusive purisdiction o\·er 
the poor of \Vooster Township outside of the corporation in \Yooster 
City, and the corporate authorities of \Vooster City have exclusive 
jurisdiction over the poor in the corporate limits of \Yooster City, or 
does the jurisdiction of the township trustees embrace not only the 
township proper outside of the city but also that part of the township 
within the city limits?., 

You will note that the above quoted section provides that the trustees of 
each township or the proper officer of each municipal corporation therein, shall 
afford at the expense of such township or municipal corporation public support 
or relief to all persons therein who are in condition requiring it. It is necessary, 
from the above section, to know the proper officer of each municipal corporation 
who is required to furnish relief and, in this particular case, the proper officer of a 
city. And I call your attention to section 4094 of the General Code, which is as 
follows: 

"C"pon complaint being made or information given to such direc
tor, that a person residing in the city requires public assistance or 
support, the director shall inquire into the condition and necessities 
of such person and if satisfied that relief ought to be granted at public 
expense, and that the person requires temporary or partial relief 
only, and that for any cause it would not be prudent to remove him 
to the city infirmary, the director may afford relief, at the expense 
of the city, without such removal. The director of public safety has the 
power of removing paupers settled in some other county in this state 
which, by law, is conferred on county infirmary directors." 

Section 4094 places the duly of furnishing relief, to the persons referred to in 
section 3476, upon the director of public safety. 

I am, therefore, of the opinion that section :3476 in effect makes it the duty 
of the director of public safety to furnish the relief to the poor in the corporate 
limits of \Vooster City and that the trustees of \\'ooster Township have exclusive 
jurisdiction over the poor of \Voostcr Township outside the corporation of \\'ooster 
City. Yours very truly, 

u. G. DE:>OL\X' 

Attnrne~· Gc11eral. 

V:\LEXTIXE AXTI-TRC"ST L.\\\'- \\'HAT COXSTITC"TES VIO
LATTO~ ·oF. 

January 21st, 1910. 

Ho:s. F. :\1. STE\'EXS, Prosecuti11g AttomCJ', Elyria, Ohio. 

DEAR SIR:- Your communication of January 1!lth is recei,·erl with which 
you enclose letters written by the Riverside :\filling Company of Elyria, Ohio, 
and the \\'ashburn Crosby Co., of Akron, Ohio, respectivt'ly to ]. \\'. Dahlka of 
Oberlin, Ohio, a customer of the Riverside :\filling Company and Koepp Bros., 
of Elyria, Ohio, a customer of the \\'ashburn Crosby Co. 
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The letter written by the Riverside Milling Company to Dahlka relates to 
the sale of "Crescent" Flour by the said Dahlka at a lo,•:.:r price than the same 
brand of flour is sold by other merchants. 

The letter written by the \\"ashburn Crosby Co., to Koepp Bros., relateo; to 
the sale of "Gold Medal" flour by the said Koepp Bros., in one-fourth :>arrel 
sacks at SUl-"i while '"the prevailing retail pnce of 'Gold Medal' flour set hy the 
majority of dealers in Elyria is 81.90.'" 

The import of both of these kt~ers is to prevail upon the said Dahlka of 
Oberlin, 01 io. and the said Koepp Er;:s., of E:yri::~, Ohio, to maintain the standard 
retail price for the two brands of fto::r han;lled by them respectively. The \Vash
burn Crosby Company says in its letter to the Koepp Bros., that: 

'"in the future we will not be able to furnish you with Gold Medal 
unless you will be guided by the spirit of our other Gold Medal buyers 
in Elyria and charge the same retail price for Gold Medal that they do. 
We believe that you will see this matter in the same light that we do 
and will understand our calling your attention to this act." 

"Gold Medal flour has too great a selling power behind it to have 
any dealer satisfied to get other than his legitimate profit from hand
ling the goods. It will be to your advantage to maintain the price 
of your competitors as Gold .~f edal flour is a commodity that women 
will have regardless of the price." 

It is evident from the above quotation from the \Vashburn Crosby letter 
that said company is attempting to compel the said Koepp Bros. of • Elyria to main
tain a fixed or standard price for Gold Medal flour. It is also apparent that 
there is an arrangement or an agreement between the \Vashburn Crosby Company 
and the retailers of Gold Medal buyers in Elyria to maintain a standatd price for 
this particular brand of flour and thereby prevent competition, all of which is 
in direct violation of the anti-trust laws of this state. (Section 4427-1 and suc
ceeding sections of the Revised Statutes.) 

Sections 4427-4 and 4427-5 of the anti-trust laws are as follows: 

"Section 4427-4. Any violation of either or all of the provisions 
of this act shall be and is hereby declared a conspiracy against trade, 
and any person who may become engaged in any such conspiracy or 
take part therein, or aid or advise in its commission, or who shall as 
principal, manager, director, agent, servant or employer, or in any 
other capacity, knowingly carry out any of the stipulations, purposes, 
prices, rates, or furnish any in formation to assist in carrying out such 
purposes, or orders thereunder or in pursuance thereof, shall be pun
ished by a fine of not less than fifty (850) dollars nor more than five 
thousand (85,000) dollars, or be imprisoned not less than six months 
nor more than one year, or by both such fine and imprisonment. Each 
day's violation of this provision shall constitute a separate offense." 

"Section 4427-5. In any mdictment for any offense named in 
this act, it is sufficient to state the purpose or effects of the trust or 
combination. And that the accused is a member of, acted with or in 
pursuance of it, or aided or assisted in carrying out its purposes, with
out giving its name or description, or how, when and where it was 
created." 

It is clear to me that the action of the Riverside Milling Company and the 
Washburn Crosby Company, as disclosed in these two letters comes squarely 
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within the prO\·isions of the :..how section 41:?1--! and in my judgnwnt a crimit~a 1 

prosecution as is therein provided will he m(Jre effecti,·e than any pwcct·dir:;: 
by way of civil suits. 

It is apparent to me that an investigation will disclose the fact that many 
of the retail dealers in Elyria are in a cqmhine with the manufacturers of Gold 
i\Iedal tlour to prevent competition in the sale thereof, and I therefore suggest 
that you take the matter up at once; and I desire to say further that if I can he 
of any assistance to you I will gladly furnish you such help from this office as you 
may desire. 

return herewith the letters which you sent to me. 

Yours very truly, 

U. G. DENMAN, 

Attorney General. 

BOYS' T:\'DUSTRlAL SCHOOL-1-:\MATE :\'OT E.\'TlTLED TO FEES 
:\.\'D MILEAGE FOR BEING WIT.\'ESS I.\' CRI:\1IXAL CASE. 

December 31st, l!HO. 

HoN. JoHN F. MAHER, Prosecutiug Attor11ey, Grcellvillc, Ohio. 

DE.\R SrR:- I beg to acknowledge receipt of· your letter of December 2!lth, 
requesting my opinion on the following question: 

Is a person confined in the Boys' Industrial School and sub
pcenaed in a criminal case under section 1~665 of the General Code, 
entitled to witness fees and mileage? 
Said section 13GG.J of the General Code provides: 

"\Vhen it is necessary to procure the testimony of a person im
prisoned in the PCiliteutiary, a workhouse or prison. on the trial of 
an is,ue upon an indictment * * •:• the court * * •:• may order 
a subpcena to he issued, directed to the warden of such penitentiary 
or superintendent or keeper of such workhouse or prison, command
ing him to bring the pe'rson named therein before the court.'' 

It will he observed that the Boys' Industrial School is neither named nor 
described in the foregoing section, it being neither a penitentiary, a workhouse or 
a prison. In rendering this opinion, therefore, I do not hold that it was proper 
to subpcena this person under authority of the section above quoted. I shall 
simply assume the validity of the process and the legality of the payment to the 
guard of his compensation and expenses under section l~GG7 of the General Code. 

Said section l~GG7 provides in part that, 

"* * * The expenses of the officer in transporting him to and 
from such court, including compensation for the guard or attendant 
of such prisoner not exceeding the per diem salary of such a guard 
for the time he is kept from the penitentiary, shall he allowed hy 
the court and taxed and paid as other costs against the state." 

The procedure defined in sections l~GG.) to 1:lGGi inclusi,·e is a special one. 
Its processes are exclusive and the fees therein provided for are the only ones 
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which may be paid. The witness in such a case attends not by virtue of the sub
prena but because he is in the custody of the officer. The force of the suhpd!na 
is exerted upon the superintendent of the institution, and his representative alone 
is entitled to the fee, as well upon the logic of the case as because section 1:1667 
makes no provision whatever for fees of the witness. 

The foregoing conclusion is strengthened by consideration of section :1014 
of the General Code which provides for witness fees in criminal cases. The 
section is as follows: 

"Each witness attending * * * 1111der * * * subpoena be
fore the court of common pleas * * in criminal causes, shall be al
lowed the following fees * * *" 

I have already pointed out that the wit11css 111 this case does not attend 
uuder subpoeua. 

For the foregoing reasons I am of the opinion that a witntlss who is 
brought from a state penal or reformatory institution by virtue of the pro
visions of section 13665 of the General Code, is not entitled to fees and mileage. 

Yours very truly, 

U. G. DEXMAX, 
Attonzey Gc11era/. 

ROADS AND HIGHWAYS-DAMAGE CAUSED BY CHAXGF OF DR:\1:\'
AGE OF ROAD CONSTRUCTED UNDER STATE HIGHWAY LAW
LIABILITY OF COU;"~JTY. 

December :'11 st, l!JIO. 

HoN. KARL T. \VEBBER, Prosecutl11g Attonzcy, Columbus, Ohio. 

DEAR SIR:- I have your letter stating that a resident of your county claims 
damages for a chang-e of drainage affecting his land caused hy change in grade 
in a road constructed under the state highway law. 

You ask whether parties holding such claims should look to the state or to 
the county for the payment of damages. 

Section 1185 of the General Code provides that: 

"The county commission..ers of a county may make application 
to the state highway commissioner for aid from an appropriatioll by 
the state for the construction and repair of highways." 

Section 1189, General Code, provides that upon receipt of such application 
the highway commissioner approves or disapproves of such application to deter
mine whether the improvement is of sufficient importance to justify the gi\·ing of 
state aid· to the county for such purpose. 

Section 1191, General Code, sets forth that the county shall construct all 
bridges and cuh,erts at its own expense. 

Section 1193, General Code, provides that when the state highway com
missioner has prepared plans, specifications, etc., for a state highway improvement, 
he shall transmit the same with his approval thereof to the county. 

Section 1194, General Code, makes it optional with the county whether or 
not such improvement shall be undertaken by providing th<jt, 
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The county, therefore, may make the tina! detnmination as to whether they 
shall construct a given improvement and accept the aid of the state in the com
pletion of such improvement. 

Section 1193, General Code, provides that: 

·•If the lines of a highway improvement deviate from an exist
ing highway, the officials making application for such improvL ment 
must provide the requisite right of way by condemnation proceed
ings, or otherwise, prior to the commencement of \\·ork, and a!su 
secure proper releases from damages to property by rcasou of a 
cll(wge of grade." 

It appears from the above sections, especially from :-.ection 11!1.·,, that the 
county is clearly liable for any damages which may accrue by reason of a change 
of grade. 

That the state of Ohio is liable in no case for damages is clearly set forth 
in section 1203, General Code, which provides specifically that: 

''In no case shall the state be liable for damages sustained by 
reason of the construction of an improvement under this chapter." 

I am, therefore, of the opm10n, without giving any consideration to the 
merits of the claims for damages set forth in your letter, that in a case of liability 
for damages sustained by reason of a change in grade caused by the construction 
of a state highway improvement, the county, and not the state, is liable for such 
damages. 

Yours very truly, 

U. G. DE.'\:~1.\X, 

Attor11ey Gc11eral. 

PROSECUTI~G ATTORXEY ~WST ACT AS LEGAL ADVISER FOR 
ROAD SUPERI='JTE~DE~T. 

December 31st, 1910. 

Hox. J. C. \\'ILLIA~rsox, ProsccHtilzg Attomey, Jft. Gilead, Olzio. 

DE.\R SIR:- Your letter is received in which you state that one of your 
road superintendents recovered a judgment before a justice of the peace in 
Franklin Township, your county, against a certain person for failure to comply 
with the two day road labor Jaws which judgment was by said party appealed 
to the common pleas court. You ask me for an opinion as to whether or not 
it is your duty, as prosecutor, to represent said road superintendent in the com
mon plea-; C'ourt. 

Section 2!llfi of the General Code contains the general duties required of 
prosecuting attorneys. Section 2!117, following, provides that the prosecuting 
attorney shall he the legal adviser of county ami township officers. The lattec 
part of this section is as follows: 
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''He shall be the legal adviser for all township officers, and no 
such officer may employ other counsel or attorney except on the order 
of the township trustees duly entered upon their journal, in which the 
compensation to be paid for such legal services shall be fixed. Such 
compensation shall be paid from the township fund." 

Chapter 7 of Di,·ision :! of the General Code pertains to road superintendents. 
Section 3370 of said Chapter provides that road superintendents are appointed 
and employed by the trustees of the township; that, before entering upon his 
dutie3, the road superintendent is re:1uired to take an oath of office and is re
quired to give bond for the faithful performance of his duties. 

5::>. tion :~:~11 following, gi,·es the trustees full power and authority to re
mo\·e or dismiss t:·e road st1perintendent at any time an:! his employment is 
subject to the will of the township trustees. 

Section 4 oi Article 111 of the constitution of Ohio provides that township 
officers shall be elected by the electors of each township at' such time and for 
such term as n"·: be provided by law. lt clearly appears that under the provisions 
of the constitution and the ruling of the court in the case of State vs. Kendle 
52 0. S. 34G, that within the meaning of the law a road superintendent is not a 
township officer and therefore does not come within the statute entitling him to 
the necessary legal services of the prosecuting attorney in litigation in which the 
road superintendent is engaged. If, however, the litigation is that of the township 
trustees, this department has previously held that it is the duty of the prose
cuting attorney to render necessary legal services in all litigation in which the 
township officers are engaged without extra compensation. 

As there seems to be no special provision for the procuring of legal ser
vices in cases of this kind and as the road superintendent is iln employee of the 
township trustees and is by the statutes given the power to bring suits and col
lect fines and penalties arising under the provisions of said chapter I of the 
General Code, I am of the opinion that it is the duty of the township trustees 
to provide the necessary legal services in all litigation brought by the road 
superintendent. 

Yours truly, 

U. G. DENMAN, 

A ttorne_v General. 

COVi\TY COMMISSIOi\ER-AN~UAL REPORT MAY XOT BE PUB
LISHED TWO YEARS AFTER DATE WHEN MADE. 

April 19th, 1910. 

HoN. G. P. Gru.MER, Prosecuting Attomey, Warren, Ohio. 

DE.\R SIR:- I beg to acknowledge receipt of your letter of the 18th, in 
which you state that in September, 1908, the county commissioners caused their 
annual reoort to be published in two papers of opposite politics, and supposedly 
of general circulation ir{ the county, but after considerable litigation it was finally 
determined by the circuit court that one of the papers was not of general cir
culation throughout the county; that now, some twenty months after the date 
when the publication should have been made, the proprietor of a rival newspaper, 
who filed the suit in which the ineligibility of his competitor was decided, has 
demanded that publication of this annual report he made in his 'paper. 
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You re.Juest my opinion as to whether the county commisswnt·r~ can nu\\
be compelled to publish such annual report in the demandant's nev;spapcr. 

In my opinion the commissioners can not be compelled tn m~!kc such [lt:'J

licatiun for the followmg reasons: 
First. Though the disqualified newspaper may not have Leen of )!enera! 

circulation, it does not follow that the newspaper owned by the person making 
the present demand is entitled to it; there may be other newspapers of the same 
political party, and of general circulation in the county. The utmost that could 
be done would be to compel the commissioners again to designate a newspaper 
of that political party. 

Second. Section !)17 Revised Statutes, which was enforced in l!IIIR, provide~ 
that the annual report of the county commissioners 

"shall be published annually f.< ':' f.' in two newspapers of 
different political parties * * '~ of general circulation in said 
county." 

The purpose of the statute being to apprise the taxpayers of the county of the 
proceedings of the county commissioners for the "next year preceding the time 
of making such report." There is no public interest which would be served by 
making a second publication of a two-years' old report at this time. From the 
standpoint of such public interest a present publication would be an unwarranted 
expenditure of public money, and, in fact, I believe that even if the commis
sioners desire to rl'lake such publication at this time they could be enjoined. 

Very truly yours, 

lJ. G. DEX:!\!A:-1, 

Attorney Gclleral. 

BLI:\D RELIEF-\\" HE::\ PERSOX RECEIVI::\G SOLDIERS' RELIEF 
EXTITLED TO. 

Xovember 15th, 1910. 

Hox. 0. \\'. KF.R:-;s, Prosecuting Attomey, l'an Wert, Ohio. 

DE.\R SIR:- I beg to acknowledge receipt of your letter of recent date 
requesting my opinion on the following questions submitted to you by the blind 
commission of Van \\' ert County: 

1. Does the law authorize the giving of aid to any person not 
totally blind? 

~- Are we authorized to extend aid to ole! soldiers, their widows 
or depenrlmts? 

\\'ith respect to your first question I ha\·e already held in an op11110n under 
date of June 12, 1!10!1, that total blindness is not a necessary qualification for 
relief under the law in question. (Annual Report of Attorney General, 1909, 
page !JG8.) ,\ copy of this report will be sent to you within a few days. 

\\'ith respect to your second question I beg to state that section 2!:!65 Gen
eral Code, applying to the duties of the blind commission provides in part that: 

''.\ny person of either sex who, hy reason of loss of eyesight, 
is unable to prodde himself with the necessities of life, who has not 
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sufficient means of his own to maintain himself, and who, unless re
lieved as autlzori:;ed by these pro-;:isions would become a charge upon 
the public or upon those not required by law to support him, shall 
be deemed a needy blind person.'' 

It is. clear from the provisions of this section that two facts must concur 
in order to constitute one a needy blind person, viz.: 

1. _Inability to provide hit;1self with the necessities of life. 2. Ineligibility _ 
to any other kind of relief. 

It is clearly the intent of the section that persons shall not receive relief 
under the blind law who are kept from becoming public charges by proceed
ings under some other statute. The soldiers' relief law, so called, sections 2930 
to 2942 General Code, provides for a fund for the relief of the "honorably dis
charged soldiers, indigent soldiers, sailors and marines of the United States, and 
the indigent wives, parents, widows and minor children under fifteen years of 
age, of such indigent or deceased soldiers, sailors or marines, to be disbursed 
as hereinbefore provided." The aid to be extended under this law is available 
to any such person "who in the opinion of such relief committee require aid, 
and are entitled to relief under these provisions." 

In my opinion, therefore, if a blind person is receiving aid from the sol
diers' relief. committee or has been recommended for such aiel, and the amount 
thereof is sufficient to keep him from becoming a public charge, he cannot re
ceive further aiel from the blind commission; but if the amount received by 
such person from the Soldiers' Relief Commission, or for which he has been 
recommended by the Soldiers' Relief Committee is insufficient to keep him from 
becoming a public charge he may still receive relief under the blind relief law. 

Yours very truly, 

u. G. DEXMAN, 
Attorney General. 

COU:.JTY CO~BIISSIOXERS- CO~lPE~SATION FOR ACTING AS 
BOARD OF EQUALIZATIOX -OFFICERS OF CE:\'TRAL CO~I
MITTEE NEED XOT BE ~fDIBERS. 

June lOth, 1910. 

HoN. E. S. McNAMEE, .Prosecutilzg Attonzey, Cadiz, Ohio. 

DEAR SIR: -Your communication is recei 1•ed in which you submit the fol
lowing inquiry: 

"Has the supreme court passed upon the question as to whether 
or not the county commissioners and auditor as members of the 
annual board of equalization and as members of the quadrennial 
board of equalization, and of the board of· revision, are entitled to 
the compensation provided in section 5597 of the General Code?" 

The supreme court has recently decided the case of State ex rei Unverferth 
vs. Owen, in which it is held that county commissioners may not receive tbe 
additional compensation provided for their services while acting as CO\.ll1ty board 
of equalization. This case, howe1·er, is not reported. 
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You also submit this inquiry: 

"The Republican Central Committee for Harrison County was 
elected at the primary :\lay 11, 1!.110, said committee met and organ
ized on the 24th day of :\lay by electing 0. C. Gray, Chairman, E. 
B. Kirby, Secretary, and Charles E. Stewart, Treasurer. Xone of the 
three foregoing officers are members of the Central Committee. 

··Query: If these three men are ineligible to hold said offices, 
the Central Committee desires to know what it shall do to remedy 
the situation, as the fifteen days have elapsed." 

753 

Section 9 of the Primary Election Law approved April 28th, 1908, 99 0. L., 
page 214, contains this provision: 

"Within fifteen days after their election all such committees 
(which includes county central committees) shall meet and organize 
by the election of a chairman and secretary, and may select an ex
ecutive committee." 

You will observe that this provisiOn contains no direction as to whether 
said chairman and secretary shall or shall not be members of the committee. 

I am of the opinion, however, that in the absence of direction the officers 
of the committee should be selected from the body thereof. The provision that 
the said committee shall organize within fifteen days is, in my judgment, direc
tory: that is, if for any reason the committee should fail to meet and organize 
within the fifteen days, such failure would not invalidate a subsequent" organizatiori. 

Yours very truly, 

u. G. DENMAN, 
Attorney General. 

PARTITIO~ FE~TES- D"CTY OF TO\VXSHIP TRUSTEES. 

December 2, 1910. 

Hox. }. \V. S~llTH, Prosccutiug A ttomey, Ottazc•a, Ohio. 

· DEAR SIR:- I have: your letter containing the foilowing inquiry and asking 
this department for an opinion on the same: 

Can the township trustt·es, under Section ;i!JlO of the G~ncral Code, 
in assigning a line fence, give one land owner more rod-; than the 
other and burden the one having the fewer number of rods w1th the 
burden of maintain in;{ the water-gate? 

Section ,-,!110 of the General Code, is as follows: 

"\Yhm a per;;on neglects to build or repair a partition fence, or the 
portion thereof which he i~ required to build or maintain, the ag
grieved person may complain to the trustees of the township in which 
such land or fence is located. Such trmtees, after not less than ten 
clays' written notice to all adjoining lanrl owners of the time and place 
oi meeting, shall view the {<:nee or premises where such fence is to 
he built, and assign, in writing, to each person his equal share thereof, 
to be constructed or kept in repair hy him so as to be good and sub
~tantial.'' 
4H A. G. 
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I am of the opmwn that the duties of the township trustees under this 
section are of a judicial nature, and, in any controversy over the division of par
tition fences, it is their duty to take into consideration everything connected anJ 
pertaining to the building and maintaining of the partition fence, and the statute 
provides that they are to assign in writing to each person his. equal share thereof. 
This, in my opinion, does not mean the equal number of rods, but does mean 
that after the taking into consideration of all the conditions of the making and 
maintaining of the fence, that each party is to be assigned his equal share and if, 
perchance, one end of the fence requires the making and maintaining of a water
gate across a stream, it is the duty of the trustees to take this fact into consid
eration and, having ascertained the whole amount, to assign, in writing, to each 
land owner his equal share thereof. 

Very truly yours, 

U. G. DENMAN, 
Attorney General. 

DIRECTOR OF PUBLIC SERVICE-APPROVAL OF PLATS OF 
VILLAGES WITHIN THREE MILES O.F CITY. 

November 20, 1910. 

HaN. F. J. RocKWELL, Prosecuting Attomey, Akron, Ohio. 

DEAR SIR:- I have before me your letter of November 19th, 111 which you 
submit to me the following question for an opinion: 

"Must lands allotted in the Village of Kenmore have approval 
of Director of Public Service of the City of Akron endorsed on the 
plat before it can be recorded?" 

I also have, and carefully note, your opinion addressed to Mr. John C. Moore, 
County Auditor, and believe the conclusions drawn by you are well taken and 
that your construction of the governing statute is correct. 

I am of the opinion that Section 3586, General Code, gives the village council 
of Kenmore the right to approve the plat and that, there being no platting com
missioner in the Village of Kenmore, nothing further is required by the statute 
than the approval of the village council. 

I am further of the opinion, referring to Section 4346, R. S., as amended 
101 0. L. 205, that the statute does not contemplate the platting of lands located 
within the corporate limits of a village, but governs only the platting of lands 
within a city where, of course, the Director of Service is the platting commis
sioner, and the platting of lands located within three miles of such a city. J n 
my opinion the words in Section 4346, as amended, 

''Provided that the approval of the platting commtsston of a 
city shall not be required unless such city is the nearest to the lands 
sought to be allotted," 

point finally to the fact that the section does not refer to lands situate within corpo
rate limits of a village, even though the village is situate within three miles of a city 
where there is a platting commissioner. 

Very truly yours, 
u. G. DEXMAX, 

A ttorneJ General. 
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COC'XTY CO:\D.IISSIOXERS :\fAY TRAXSFER :\IOXEY FR0:\1 GEXER.\L 
TO AC'DITOR'S FEE FCXD. 

Xovember 22nd, 1910. 

HoN. C. L. XE\\'COli!ER, Prosecuting Attorney, Bryan, Ohio. 

DEAR SrR:- I have before me your letter of October 28th, m which you 
submit to me the following question for an opinion: 

Can the commissioners transfer money from the general fund 
to the auditor's fee fund? 

I have already rendered an opinion covering the act of the general assembly 
passed March 22nd, 1906, 9R 0. L., pages 89 to 97 inclusive, and the amendment 
thereto which took effect January 1, 1907, fixing the salaries of the various 
county officers, which opinion is in printed form and a copy of which is enclosed 
herewith. 

The opinion above referred to was rendered on October 5, 1909, and on April 
30, HJlO, sections 2983 and 2984 of the General Code, and being sections 7 and 8 
of the aforesaid act, were again amended, 101 Ohio Laws, 199, 200, and the time 
within which transfer could be made by the county commissioners from the 
various funds of the county to the county officers' fee fund was extended from 
April 1, 1910, to April 1, 1911, excepting, however, that section 2984 of the Gen· 
era! Code, as amended, provides that the aggregate amounts so transferred to 
the fee fund of any such officers, with the exception of the county clerk, probate 
judge and sheriff, shall not exceed the aggregate amounts into or authorized to 
be paid into the general fund from the fee fund of such officer during such 
period. 

The purpose of the law as amended April 30, 1910, is to require the fees 
collected by the county officers, with the exception of the county clerk, probate 
judge and sheriff, to pay the salaries of all the employes of their offices, includ
ing also salaries of the officers themselves, out of fees collected by them in their 
respective offices. The law provides, however, that the commissioners may trans
fer funds from any fund in the county to the county officers' fee fund, but that 
the sums transferred shall not exceed the amount which has already been paid 
into the general fund by the county officers' fee fund during the period in which 
the transfer is made to the county officers' fund. It further provides that the 
transfer can be made from any fund in the county to the county officers' fee 
fund if the sum so transferred does not exceed the sum which is to be paid 
into the general fund from the said county officers' fee fund during said period. 

I am, therefore, of the opinion that in the case mentioned by you the county 
commissioners have the right to transfer the sum of $665.00 from the general 
fund to the auditor's fee fund, provided the amount has already been paid by the 
auditor's fee fund into the general fund, or is to be paid into the general fund 
by the county auditor's fee fund during the quarter in which the transfer is made. 

Yours very truly, 

U. G. DENMAN, 

Attorney Ge11era/. 
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COUNTY COMMISSIONERS-COMPENSATION FOR DITCH WORK. 

Cozmty commissioners may not receive Per diem fee for ditch services unless 
they have performed a substantial day's work. 

November 21st, 1910. 

Hox. B. F. \.YELTY, Prosecuting Attorney, Lima, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of recent date, re
questing my opinion as to the right of county commissioners to receive compen
sation for ditch work for days in which they have performed other services, such 
as sitting as members of the quadrennial county board of equalization. 

Section 3001 of the General Code provides in part as follows: 

"In counties where ditch work is carried on by the commis
sioners in addition to the salary herein provided each commissioner 
shall receive three dollars for each day of time he is actually em
ployed in ditch work, the total amount so received * * * not to 
exceed three hundred dollars in any one. year." 

The italicized portion of the above quoted ·section is somewhat obscure in 
its meaning. This obscurity, however, is cleared up by reference to a corre
sponding section of the Revised Statutes, section 897, which is jn part as fol
lows: 

"But in counties where ditch work is carried on by the com
missioners, in addition to the salary herein provided, each county 
commissioner shall receive three dollars per day for the time they 
are actually employed in ditch work, etc." 

What is the effect of the inclusion of these phrases in the two sections? 
Without them both sections would read substantially as follows: 

"Each commissioner shall receive three dollars per day for 
services in connection with ditches." 

Such a provision would undoubtedly mean that the fee of three dollars 
should not be paid excepting for days in which ditch services were rendered. 
It is reasonable to suppose, therefore, that the general assembly, in including 
this phrase in section 8D7 of the Revised. Statutes, had in mind something other 
than a mere reiteration of what was already there, viz. : an implied provision 
to the effect that the three dollar fee should not be paid for days in which 
ditch work was not performed by the commissioners. 

If then the provision that the three dollars shall be paid for each day of 
the time the county commissioner is- actually employed in ditch work, does not 
mean simply that he is entitled to a three dollar fee for each separate twenty
four hours in which some ditch work is performed, there is only one alterna
tive meaning which can be imagined. That meaning is that the time actually 
put in by the commissioners in ditch work during a month when accurately 
accounted for and the total amount ascertained shall be divided into periods, 
equivalent to clays, and a fee of three dollars allowed each commissioner for 
each day's work so ascertained. 

·A third possible meaning, viz.: that the commissioners, when engaged in 
ditch work, must undertake no other county work whatever, and must devote 
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a whole day to such work, may be dismissed as out of the question; there are 
many kinds of ditch work which in the very nature of the case take but a short 
time, and there are many other kinds of ditch work, such as the hearing of peti-

-tions and remonstrances, the amount of time to be consumed in which is not within 
the control of the county commissioner. 

Although for reasons before stated there seems to be some ground for 
holding that the· general assembly intended that the commissioners should not 
be allowed per diem fee for anything less than a day's work, yet such a con
clusion dves not in itself suffice to- answer your question. The question as to 
what constitutes a day's work remains unanswered. There is no prov1s1on in 
the statutes defining what shall constitute a day's work. The eight hour law, 
so called, does not apply to public officers. 

Spafford v. State, 10 C. C., N. S. 135. 

In spite of the fact that there is no statutory rule by which a "day's 
work'' is measured, and in spite of the fact that there is no express provision 
of law directing the commissioners to keep account of the time spent by them 
in particular undertakings, I am of the opinion that, in order to carry out the 
manifest intention of section 3001 of the General Code, commissioners must 
show on their minutes the amount of time spent by them in ditch work, with 
reasonable accuracy. Thus, on days in which they are engaged in acting as 
members of the board of equalization, and on which they interrupt such board 
to attend to some ditch work, they must show the approximate amount of time 
spent in such ditch work. The compensation payable to them under section 
3001 then should be proportionately divided, and they would be entitled to 
receive such a proportion of the sum of three dollars as the time consumed by 
them in ditch work bears to a reasonable day's work. 

I am, therefore, of the opinion that, while county commissioners are en
titled to some compensation for ditch services rendered on clays in which they 
sit as members of the board of equalization, yet they are not entitled to the 
full amount of the three dollar compensation provided by section 3001 of the 
General Code, but only to such compensation as is reasonably adequate under 
the provisions of that section to compensate them for the services actually 
rendered. 

Yours very truly, 

lJ. G. DE:-<l\IA.. .... , 
Attomey General. 

TAXES A;\ D TAX AT lOX- CEMETERY PROPERTY. 

House a11d land owned by cemetery association not u_sed for cemetery pur
poses 11ot c.rempt from ta.ratio11. 

June 24th, 1910. 

Hox. J. C. \\'ILLIAMSON, Prosecuting Attorne_v, Mt. Gilead, Ohio 

DE.\R SIR:- I beg to acknowledge receipt of your letter of June 21st, in 
which you submit the following to me for my opinion: 

''\\' e have in this county a private cemetery knowi1 as the Bloom
field Cemetery, consisting of a lot of five "acres; on one acre of this 
lot there is a dwelling house built by the cemetery trustees for the 
express purpose of being used as a tenement house for the man em-
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ployed to attend the cemetery. This house and live acres has never 
been used for any other purpose nor ever been a source of revenue to 
the cemetery association. 

"Query: Is this house and one acre of land taxable?" 

I beg to call your attention to Section 53.10 of the General Code, which is 
as follows: 

"Lands used exclusively as graveyards, or grounds for burying 
the dead, except such as are held by a person, company, or corpora
tion with a view to profit, or for the purpose of speculating in the sale 
thereof, shall be exempt from taxation." 

In construing this section we must bear in mind that tax exemptions must 
be expressed in clear and unmistakable terms and cannot be shown by doubtful 
or ambiguous language. This rule is supported hy the following cases: 8 Ohio, 
197; 19 Ohio .. IIo; -16 0. S., 159; 77 0. S., 177. 

You will note the above section only exempts lands used exclusively as 
graveyards, etc. J n this connection I desire to call your attention to the 25th 
Ohio State, 242, .j(lth Ohio State, 324, and the 77th Ohio State, 180, which cases 
hold that the use to which the property is devoted determines its right to exemption. 
You will notice this section only exempts lands used exclusively as gra\·eyards, 
while the house and one acre which you inquire about is primarily used for 
residential purposes. 

I also desire to call your attention to the fact that where the general as
sembly intended to exempt buildings, houses, etc., such words were specifically 
used and it was not left in doubt. 

Section .5.'352, General Code, exempts buildings belonging to counties, and 
also the ground. 

Section 5353 exempts lands, houses and other buildings. 
Section .')3.'i4 exempts buildings belonging to and used exclusively for armory 

purposes. 
Section 5355 exempts fire-engine buildings. 
I am, therefore, of the opinion that the house and one acre of land owned 

by the cemetery association is not exempt from taxation and should be placed 
upon the tax duplicate. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

COMMITTEE TO EXAMINE REPORT OF COU)\ITY COMMISSIOXERS
STENOGRAPHER. EMPLOYED BY MAY NOT BE PAID OUT OF 
THE COUNTY TREASURY UXDER SECTION 2514 GENERAL CODE. 

November 17th, 1010. 

HoN. JoHN F. MAHER, Prosewting Attorney, Greenville, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of November 12th, 
reqllesting my opinion upon the following question : 

"The commissioner's report of this county was examined by ·a 
committee appointed by the common pleas court as provided by sec
tion 2510 of the General Code. 
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''This committee found it necessary to take advantage of the pro
visions of section ~:;1:1 of the General Code and examined witne,;ses. 
The committet' considered it necessary to have a stenographer present 
to take the testimony. 

"Do the provisions of section ~-)14 of the General Code reach 
the expense connected with the employment of such stenographer? 
In other words, can the per diem expenses of said stenographer be 
paid out of the county treasury under the provisions of section 2514 ?" 

75:) 

X one of the sections which you cite expressly authorize the employment of 
a stenographer by the committee appointed by the court to investigate the report 
of the county commissioners. 

Section ~514 provides that, 

"The clerk of the courts shall certify all costs arising under such 
proceedings to the auditor of the county who shall draw wa~rants 
upon the county treasurer for the payment thereof '~ * *" 

This section, in my judgment, must he read in connection with section 2.513 
which provides the procedure for securing the attendance of witnesses. This 
section, in effect, empowers the committee to file precipe with the clerk of the 
court of common pleas who shall issue subpoenas cfirected to the sheriff from 
the county, who shall serve and make return thereof according to law. 

In my opinion the "costs" contemplated by section 2314 include merely the 
fees of the clerk of courts for issuing and of the sheriff for serving su~h sub
poenas, together with the fees of witnesses whose attendance is thus compelled. 
The term is not, in my judgment broad enough to include the compensation of 
a stenographer employed hy the committee for the purpose of transcrihing the 
testimony. 

Yours very truly, 
U. G. DE:s"MAN, 

Attor11ey Ce11eral. 

BOARD OF ELECTIO::\S-~IAY XOT CO:OIPE::\SATE POLICE FORCE 
FOR T AKI::\G CARE OF POLLS 0::\ ELECTIO~ DAY. 

December 2nd, 1910. 

Ho:-;. H.\RRY C. Pn;H, Prosecuting Attvmc)', ZaneS1•ille, Ohio. 

DE.\R S1R:- I have your letter asking for my construction of section 4888 
of the General Code. You state that on election day it requires the entire police 
force, both day and night men, to. take care of the polls, and that it was cus
tomary for the board of elections to pay each patrolman extra compensation for 
this work, and you inquire whether or not the board of elections had a legal 
right to pay the patrolmen this extra compensation. 

Section 4888, General Code, relates to the duty of city police and is as 
follows: 

"To enforce the provisions of the preceding section, the officer 
or authority having command of the police force of such city, on the 
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reqmsltwn of the board of deputy state supervisors, shall promptly 
detail for service at the polling place in any precinct of such city such 
force as the board may deem necessary. On every day of election 
such officer or authority shall have a special force in readiness for 
any emergency." 

The above section provides that the officer or authority having command 
of the police force shall, on the requisition of the board of deputy state super
visors of elections, provide for service such patrolmen as the board may require, 
and it also provides that such officer shall have sufficient patrolmen in readiness 
for any emergency. This section certainly does not authorize the payment of 
patrolmen by the board of elections. I know of no provision of law requiring 
the board of elections to make such payments but am of the opinion that the 
expense incurred by the patrolmen on election day· should be borne by the ·muni
cipality. 

Yours very truly, 

u. G. DENMAN, 

A !forney Ge11eral. 

TAXES A).JD TAXATIOX -EXK\IPTIO).J OF PARISH, ETC. 

The use to which property is devoted determines its right to exemption; 
nside11ces of priests not e;rempt as use is not exclusively religious. 

August 9th, 1910. 

Hox. G. P. GILLMER, Prosecuting Attonzey, rvarren, Ohio. 

DE.\R SIR:- Your communication is received in which you submit the fol
lowing inquiry for my opinion: 

"The Italian people of Xiles sometime ago organized a church 
society which is under the dispensation of the Roman Catholic dio
cese for this part of the state, Bishop Farrelly, presiding. This 
society subsequently purchased three city lots in the city of Niles, 
to-wit, lots 2496, 2497 and 1768. Of these three lots which lie side 
by side, 2497 is the center lot and on this at the time of the purchase 
there was a rather large residence and barn. It was and is the in
tention of the society to convert this residence into a free school 
and to erect on 2496, which is a corner lot lying east of 2497, a 
church. 1768 lies west from 2497 and is a vacant lot. Owing to a 
lack of funds the project has not been carried out but it is in con
templation and preparation is being made for it. Some time since 
this society did some remodeling of the house and prepared a portion 
of it for use as a chapel or church and are so using that portion at 
this time. The balance is used in part as apartments for the resi
dent priest and in part as an office for a physician who is generally 
engaged in the practice of medicine. I have heretofore indicated 
what it is intended to do with this property. 

Question, is lot 2497 entitled to be exempt from taxation as 
church property and the same question as to the other. two lots? 2496 
and 1768 are at present vacant and yielding no income." 
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I b~g to call your attention to the following .:ases: ~ Ohio, 1!)7; 1!.! Ohio, 
110; 4ti Ohio State }.j!J; 77 Ohio State 177 . 

. \ll of the abO\·e cases support the rule that tax exemptions must be ex
pressed in clear and unmistakable terms and cannot be shown by doubtful or 
ambiguous language. 

;2.j Ohio State :2-12, .jtJ Ohio State :JZ-1 and 77 Ohio State 180 hold that the 
use to which the property is devoted determines its right to exemption. 

I beg to call your attention to section ;)3-I!J of the General Code, which is 
in part as follows: 

"Public school houses and houses used exclusively for public 
worship, the books and furniture therein and the ground attached to 
such buildings necessary for the proper occupancy, use and enjoyment 
thereof an'd not leased or otherwise used with a view to profit, public 
colleges anrl academies and all buildings connected therewith, and all 
lands connected with public institutions of learning, not used with a 
view to profit. shall be exempt from taxation. * * " 

The above section is the only section exempting property which could pos
sibly exempt the property referred to in your inquiry. Bearing in mind the 
rules, 1st, that the use of the property determines its exemption, and 2nd, that 
the exemption must be expressed in clear and unmistakable terms, you will 
note that the only possible ground for an exemption will be on account of a 
certain part of this property being used for religious purposes. It is true that 
it is the intention of the church to eventually devote this property to educational 
purposes, but at present such is not the use to which the same is devoted. 

Watterson v. Halliday, 77 Ohio State 150, holds that parish houses, other
wise known as the residence of priests and bishops of the Roman Catholic church, 
are not exempt from taxation as the use to which such property is devoted is 
for residential purposes and not exclusively for religious purposes. I am also 
of the opinion that this case applies with equal force to that portion of the prop
erty used as an office of a physician who is in the general practice of medicine. 

In conclusion, I am of the opinion that the only part of this property that 
is exempt from taxation is that portion of the property which is used exclusively 
for religious purposes. 

Yours very truly, 

u. G. DENMAN, 

Attorney General. 

COURT STEXOGRAPHER-EMPLOY~IEXT OF BY PROSECI::TIXG 
ATTORXEY. 

June !J, 1!!10. 
Hox. D. B. \\'oLCOTT, Prosecuting Attorney, Rave11110, Olzio. 

DEAR SIR:- Your communication is recei\·ed in which you submit the fol· 
lowing inquiry: 

Under an amendment of Section 15-17 of the General Corle, pa>sc<l 
April 7th, lGlO, court stenographers or their assistants shall not be 
related to or in the employ of either the court or prosecuting attor
ney. Under an order of the court making an allowance for stenog 
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rapher in the prosecuting atton~ey's office, I have appointed the of
ficial court stenographer to the position of stenographer -in my office. 

Query: Is said sten::lgrapher to be regarded as an employe of the 
prosecuting attorney? 

In reply I beg to say that I have examined Section 1047, as amended in 101 
Ohio Laws, page 110, and it is my o~_;inion that it would be in violation of the 
law to appoint the official stenographer to the position of stenographer 111 the 
office of the prosecuting attorney. 

Very truly yours, 
U. G. DENMAN, 

A ttonze_\' Ge11era/. 

RESIDE:\CE-ABSE:\CE FROM STATE \VJTHOCT 1:\TEXT!O:\ OF 
CHAXGT:\G RESTDE:\CE- EFFECT OF. 

] uly 29, 1910. 
HaN. R \·V. HoRTON, Prosecuting Attonzey, Caldwell, Ohio. 

DEAR SIR: -I am in receipt of your letter of July 20th, in which you sub· 
mit the following to me for opinion, and under section Ul.iO of the General Code: 

May a woman who was taken out of the State for the benctit 
of her health, but with no intention of making the place to where 
she was taken her home, be admitted to the State Hospital for the 
Insane? If not under same section may proceedings be had he fore 
the State Board of Charities for her admission? 

Section l!l00 of the General Code is as follows: 

"Xo person shall be admitted into any such hospital, who is 
not an inhabitant of the state, except by authority of the board of 
state charities as provided by law. ·within the meaning of this sec
tion, no person shall be considered an inhabitant who has not resided 
in the state one year next preceding the date of his or her applica
tion. X o person is entitled to the benefits of the provisions herein 
except those whose insanity occurred during the time of his or her 
residence in the state. The trustee may direct the clisch,arge of a person 
when they deem it expedient." 

You will note that this section detines an inhabitant to be one who has re
sided in the st:lte one year next preceding the elate of his or her application. 
From the use of this language I am of the opinion that a person to be aumitted 
to any Insane Hospital of this State must have been a legal resident of the 
state for one year preceding. the elate of the application and mere temporary 
absence from the state with no intention of changing one's residence as stated in 
your inquiry would not be sufficient to change one's residence. 

I am therefore of the opinion that a resident of this State who has been absent 
from the State of Ohio for a period of one year and such absence being caused 
by ill health and no intention on the part of the person to change his or her 
residence, but on the other hand with the intention of returning to his or her place 
of residence is entitled to admission to a Hospital for the Insane in this State 
under Section 1950, General Code. 

Very truly yours, 
U. G. DENM.\X, 

Atto--llcy General.· 
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REAL ESTATE ASSESSORS-CO~IPE:\SATIO:\ -COC:\TY CO~DIIS
SIO:\ERS. 

County commissi01zers may fix a differeut compensation for the various real 
estate assessor. 

July 22, 1!ll0. 

HoN. FRANK \V. MouLTON, Prosccutiug Attoruey, Portsmouth, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of June 2Hth, re
questing my opinion as to the legality of the following proceedings: 

"'The commissioners of Scioto county in pursuance of this sec
tion (Sec. 6, Senate Bill ~o. 99, 100 0. L. Rl-R:'I), as they viewed it 
fixed the salaries of the township assessors of real estate at different 
prices. The assessors of six or seven townships were allowed >l:l..'iO, 
and others $4.00, and still others S4.:i0, and in the city of Portsmouth, 
their compensation was fixed at 8-i.Oo per day." 

Section 6 of the so-called quadrennial act as originally enacted provides in 
part as follows: 

"The county commtsswners of each county shall tix the salary oi 
the township assessors and the board or hozrds of city assessors in 
their respective counties, which salary shall not be le;;s than three 
dollars and fifty cents per day and not to exceed one hundred and 
fifty dollars per month for the time necessarily employed in the per
formance of their duties * * * 

The following are the possible meanings of said section: 

1. The per diem "salary" fixed by the county comnusswners mu'r he the 
same as to all persons holding the office of real estate assessor in any sub-division 
of the county including municipalities. 

2. The compensation fixed by the commissioners must be the same within 
each class of assessors, as among township assessors, village assessors and city 
assessors but may be different as to such classes. 

3. The commissioners may fix one compensation for all township 
city assessors but may fix a different compensation for village assessors. 
reason for this distinction will be hereafter made apparent.) 

and 
(The 

4. The commissioners may separately fix the salary or compensation of each 
township assessor, and each village assessor but in fixing the compensation of 
members of boards of city assessors they must make the compensation of all 
such members equal. 

?i. The county commissioners in fixing salaries under this and related sections 
may in their discretion fix a different salary for each and every real estate as
sessor and member of board of assessors in the county. 

I have carefully. examined said section 6 in its original form as above 
quoted, and find therein nothing which clearly indicates any one of the above 
meanings. The clause is utterly ambiguous. By the act of January :'11, l!llO 
separate authority was given to fix the "salary" of village assessors. This pro
vision simply serves to make it clear that prior to the adoption of the General 
Code the commissioners could at least discriminate between village assessors 
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on the one hand and the other assessors on the other hand. The exact meaning 
of the two . sections taken together remains obscure, however. 

One of the well recognized guides in statutory interpretation is that afforded 
by what is known as legislative construction. It is true that this rule is not 
to be followed except where other means of resolving an ambiguity are not 
afforded. In this case, however, there are no such other means. There was no 
prior statute and the re\·ision of 1910 is the only construction which has been 
placed upon the meaning of these sections of the quadrennial appraisement law. 
The general assembly in adopting the code is not presumed to have intended 
a clwnge in the law. The object of t'Je codification being i11tcr alia to do a-.vay 
with ambiguity, it· follows that in case a section of that code is clear as to its 
meaning and supplants a previously exist:ng section which was hopelessly am
biguous, the meaning thus adopted by the general assembly must be regarded 
as the correct meaning of the pre\·ious statute. 

The two sections in question are now embodied in sect'on :t~G:-: Gener:tl Code, 
which is in part as follows : 

"The county commissioners of each county shall iix the salary 
of each township, village and city assessor :n such county '' * * 

There is no doubt as to the meaning of this provision. Under it the com
missioners may not only discriminate as between townships but they may e\·en 
discriminate as among members of a board of city assessors. 

Upon the principles above stated, I am of the opinion that the Jaw embodied 
in the General Code section was the laK at the time the commissioners were re
quired to fix the compensation of assessors, i. e., in January, 1910. From all the 
foregoing it follows that the action taken by the county commissioners of Scioto 
county was lawful. 

Yours very truly, 
u. G. DEXMAN, 

A ttoruey Ge11eral. 

BOARD OF EDUCATIO~ -CO:'-ITRACT WITH TEACHER-QUALIFI
CATIONS OF- vVEAK SCHOOL DISTRICT. 

A board of education may contract with teacher whose certificate only runs 
seven months for period of eight months and such teacher may draw salary for 
seven months but not for eight mo•zths unless new certificate filed. 

"Entire time of service" refers to service for which warrant drawn cll!d not 
period of contract. 

Weak school district to receive state aid must be open eight mouths. 

August 9th, 1910. 

HoN. JosEPH C. RILEY, Prosewting Attorney, Ironton, Olzio. 

DEAR SIR:- I am in receipt of your letter of August 4th, in which you 
submit the follo'Ving for my opinion : 

The Marion special school district of this county has an applicant 
for the school whose certificate will expire one month before the term 
of school will expire. This school district desires and expects, under 
the law, to obtain state aid for the coming year 1910-11. 
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Q11er:y: I. May the said board of education legally contract 
with the said teacher for the full period of eight months? 

2. l f the answer of the abO\·e is in the affirmative, may the 
teacher draw pay for the seven months which his certificate covers? 

3- \\'hat does the term "entire time of service", as used in sec
tion 778u, G. C., cover? 

-1- \\"ill the contract for eight months, and seven months actually 
teaching, fulfill the requirements of the law for state aid? 

7t.i5 

I beg to call your attention to section 7830, of the General Code, which is 
m part as follows: 

'·X o person shall be employed or enter upon the performance 
of his duties as a teacher in any elementary school supported wholly 
or in part by the state in any village, township or special school dis
trict who has not obtained from a board of school examiners having 
legal jurisdiction a certificate of good moral character, * *" 

The above quoted section has been construed in the cases of School District 
No. 2 v. Dillman, 2:2 Ohio State 194, and You91ans v. Board of Education, 13 
0. C. C. 207. In these cases the court in substance held that the provision of 
the statute that no person shall be "employed" as a teacher unless he has first 
obtained the certificate required by law, does not render invalid a contract for 
employment made with the teacher before he obtains the requisite certificate, 
providing he obtains it before entering upon the duties of his employmellf. The 
real mischief intended to be guarded against is the teaching of a school by an 
incompetent person. The protection guaranteed rims to the benefit of the pupils. 
In the case at hand, the teacher has the certificate required by law to teach 
seven months and desires to contract to teach eight months. The contract made 
between the board of education and the: teacher for the period of eight months, 
to my mind does not in any way infringe upon the spirit of this statute. The 
teacher is competent, as is evidenced by his certificate for seven months and is, 
therefore, capable of not only entering into the contract with the board of edu
cation for ·eight months, but of entering upon the duties of his employment and 
teaching for a period of seven months, and at the end of that period it will be 
necessary for such teacher to receive a new certificate before he may teach and 
draw compensation for the last month covered by the contract. 

Section 77RG of the General Code is as follows: 

"Xo clerk of a board shall draw an order on the treasurer for 
the payment of a teacher for services until the teacher files with him 
such reports as arc required by the state commissioner of common 

_ schools and the board of education, a legal certificate of qualification, 
or a true copy thereof, covering the entire time of the serz•ice, and a 
statement of the branches taught. But orders may be drawn for the 
payment of special teachers of drawing, painting, penmanship, music, 
gymnastics, or a foreign language, on presentation of a certificate to 
the clerk, signed by a majority of the examiners, and the filing witt-. 
him of a true copy thereof, covering the time for which the: special 
teacher has been employed, ami the specialty taught." 

"Entire time of service", as used in this section, undoubtedly refers to the 
time of service required by the order drawn on the treasurer for the payment 
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of services and not to the entire time of the employment. I am led to this 
opnuon not only by the express language of the statute, but also because of the 
fact that certain reports which are required to be filed by the teacher with the 
der.k before compensation can be made, cannot be filed by a teacher until at 
the end of the school year. I am clearly of the opinion that it was not the in
tention of the General Assembly, in enacting section 7786 of the General Code, 
to prohibit a teacher from receiving any compensation until at the end of the 
school year. Therefore a clerk of a board of education may draw an order on 
the treasurer for the payment of the teacher referred to in this inquiry, for the 
seven months covered by the certificate at present held by such teacher and it 
will not be necessary for such teacher to file a certificate with the clerk covering 
the entire period of employment, to-wit seven months, before any compensation 
may be paid. 

An act to provide for state aid for weak school districts is found in 98 
Ohio Laws page :ZOO. From a careful reading of this act I am of the opinion 
that it will be necessary for boards of educatio'n to keep their schools open for 
a period of eight months. A contract of employment with a teacher for eight 
months will not be a sufficient compliance with the above act unless the school 
is actually kept open for a period of eight months. 

Yours very truly, 
U. G. DENMAN, 

Attorne].' General. 

COUNTY COMMISSIONERS-ACTIKG UNDER SECTION 7610 G. C. 
AUTHORITY TO ISSUE BONDS-BOARD OF EDUCATION. 

County commissioners acting under 7610 G. C. may perform all duties en
joined upon boards of education and in the same manner as a board of education; 
may call an election to issue sch'ool bands; may sell, deliver and provide levy to 
pay for same; president of board of commissioners and county auditor to sign 
.same.; may then tum proceeds over to board of education to build school house. 

October 20th, 1910. 

HoN. FRED H. \VoLF, Prosecuting Attorney, Wauseon, Ohio. 

DEAR SIR: -I am in receipt of your letter of October 24th in which you 
submit the following to me for my opinion: 

"The board of education of Fulton Township school district 
upon petition of more than one-fourth of the electors, submitted the 
question of centralization of schools to a vote, which vote carried. 
There are no buildings in said township school district suitable for 
the accommodation of such centralized schools, on account of the 
school buildings now located in said district having been pronounced 
by the department of workshops and factories to be unfit in their 
present condition to be used for school purposes. The board of educa
tion has been unable to provide new school buildings in said district, 
and by reason of the same there are now no schools being held in 
said district. The board of education has called and held four elec
tions, submitting the question of issuing bonds to build a suitable 
school building for said district, but each time the people have voted 
against the issue. Thereafter, on September 12, 1910, an elector and 
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taxpayer of said district requested the board of education, in wntmg, 
to call another election submitting the question of bond issue to pro
vide for school buildings. The board at a called session refused to 
take any further action. Thereupon the matter was brought to the 
attention of the county commissioners, together with the request to 
intervene, under section 7G10 of the General Code of Ohio, to make 
provision for the accommodation of the schools of said district . 

.. Pursuant to such request and upon being advised and satisfied 
that the board of education of said township district had failed and 
neglected to provide suitable buildings for such schools said county 
commissioners on the 1!Jth day of Septembe~, l!HO, adopted a resolu
tion setting forth all of the facts above related and declared it to be 
necessary for them to intervene under the provisions of said section 
'7G10 of the General Code, and that there were no funds in their hands 
to be used for that purpose and found that it would require the sum 
of $18,.)00.00 for the purpose of purchasing a site, erecting, furnishing 
and equipping a building thereon and to provide temporary schools for 
the current year and set October 5th, HJ10, as the day upon which said 
question of a bond issue should be submitted to a vote; said election 
was held and resulted in a majority of one vote in favor of the issue 
of the bonds. The vote has been canvassed, certified, and proper 
resolution providing for the bond issue adopted and the bonds have 
been advertised for sale on X ovember 5th, 1910. 

''The right of the county commissioners to submit said question 
to a vote of the electors of said district is now questioned, but not by 
any proceedings in court. A complete copy of the legislation and 
actions of the county commissioners is hereto attached, and we re
spectfully request your opinion upon the following questions: 

''1. Did the county commissioners, under the above conditions, 
l1an the right to submit to the electors of said township, the question 
of a bond issue for the purpose therein stated? 

"2. If the commissioners had the right to submit said question 
to a vote, did their duties end when said issue of bonds was author
ized, or should they continue until said bonds are sold, delivered and 
paid for? 

"3. If said bonds are sold, issued and paid for, may the county 
commissioners certify their proceedings to the board of education, and 
may the board then proceed to the erection of buildings, or should 
the commissioners continue in charge until said building is erected? 

"4. \\'ho shall sign said bonds if issued? 
"5. Where shall said bonds be made payable? 
"G. \Vho shall, in the future, provide levy to care for said 

bonds, if issued? 
"7. Is the legislation passed by said board of county commis

sioners regular?" 

7t.i7 

·Before taking up the particular facts submitted by you, I desire to call your 
-attention to the fact that in considering questions arising under the school laws 
-of the state, such construction should be placed upon the various statutes as will 
give harmony to our educational system, and secure as far as practical its equal 
:benefits and the reasonable facilities for their enjoyment to every locality. 

Cist. v. State, 21 0. S. 3:l!l, 
Strong v. State, 21 0. S. :l52, 
~looney v. Bell, 8 X. P. 638. 
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So, bearing the above rule of construction in mind, every locality, if pos
sible, is to be supplied with a school. 

Under the statement of facts submitted by you, the Fulton Township school 
district is without any school buildings to be used for school purposes, and the 
board of education seems to be without means to provide one. Said board has 
also refused to make a further attempt to issue bonds for the P-Urpose of erect
ing a school building. Section 7610 of the General Code seems to have been 
enacted by the general assembly to cover just such cases as submitted by you, 
and is in part as follows: 

''l f the board oi education in a district fails * * "', to pro
Yltte sufEcient scbool privileges for .all the youth of school age in the 
district, or to provide for the continuance of any school in the dis
trict for at least thirty-two weeks in the year, or to provide for each 
school an equitable share of school advantages as required by this 
title, o~ to p:·o·,-'de suitable school houses for all the schools under its 
control, * * * the commissioners of the county to which such 
district belongs, upon being advised and satisfied thereof, shall per
form any or all of such duties and acts, in the same manner as 'the 
board of education by this title is authorized to perform them. * *" 

The next question which presents itself is how far may the commissioners 
go in providing suitable school houses, etc., and the answer is found in the very 
wording of the statute: 

"Shall perform any or all of such duties and acts in the same 
ma1tner as the board of education by this title is authorized to per
form them." 

The county commissioners' authority to perform acts in the same manner 
as the board of education is supported by the following cases: 

State ex rei Schnee c. Board of Education, 4 0. D. 329, 
Board of Education vs. Shoaul etc., 4 N. N. P., N. S. 433. 

To answer your first question it will be necessary to determine whether or 
not the board of education of Fulton Township would have the authority to sub
mit to the electors of said township the question of a bond issue for the purpose 
therein stated. 

I call your attention to section 7625 of the General Code which is as follows: 

"When the board of education of any school district determines 
that for the proper accommodation of the schools of such district 
it is necessary to purchase a site or sites, to erect a school house or 
houses, to complete a partially built school house, to enlarge, repair 
or furnish a school house, or to do any or all of such things, that the 
funds at its disposal or that can be raised under the provisions of 
sections seventy-six hundred and twenty-nine and seventy-six hundred 
and thirty, are not sufficient to accomplish the purpose and that a bond 
issue is necessary, the board shall make an estimate of the probable 
amount of money required for such purpose or purposes anrl at a 
general election or special election called for that purpose, submit to 
the electors of the district the question of the issuing of bonds for the 
amount so estimated. ~otices of the election required herein shall be 
given in the manner provided by law for school elections." 
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The above quoted section being authority for the board of education to 
submit to the electors the question of issuing bonds and since the commi,;sioners, 
under section 7Gl0, have found that the board of education has failed to pro
vide suitable school houses, the above section would also be authority for the 
commissioners to act under the same section in the same manner as the board 
of education. 

I will consider your second and third questions together. Section ltilO 
authorizes the commissioners to act in school matters when a board of education 
has failed to provide certain school advantages, etc. The object of this section 
undoubtedly is to confer upon the county commissioners the right to remove 
conditions which keep the school youth from having the advantages contemplated 
by our school laws, and such section certainly authori~es the commissioners to 
continue their action until such conditions have been rc111oved. I am, therefore, 
of the opinion that the county commissioners may, after submitting the question 
of issuing bonds to a vote, continue until said bonds are sold and delivered and 
paid for, providing the county commissioners consider such action necessary on 
their part to guarantee the school youth the school privileges contemplated by 
our school laws, and as soon as such privileges are again open to the school 
youth, or the means are provided for the school youth obtaining such priYileges, 
the county commissioners may then certify their proceedings to the board of edu
cation, and the board may then proceed in the erection of buildings with the funds 
provided by the bonds obtained by the county commissioners. 

In this connection I call your attention to section 7626 of the General Code 
which authorizes the board of education to issue bonds for the amount indicated 
by the vote, and to provide by resolution for the sale of the same. This, there
fore, would be specific authority for the county commissioners to do the same 
while acting under section 7610. 

Answering your fourth question. Section 7627 of the General Code provides 
that bonds issued by boards of education shall be signed by the president and 
clerk of the board of education. In the case at hand the county commissioners, 
while acting under section 7610, are, in fact, the board of education for the pur
pose of issuing the above bonds. Their act shall be considerecl the act of the 
board of education. (See State ex rei Schnee v. Board of Education, 4 0. D., 
32!1.) 

It will be necessary, therefore, for the persons of the board of county com
missioners acting in the capacity of president and clerk to sign said bond, which 
would undoubtedly be the president of tbe board of county commissioners and 
the county auditor, who, by section 2.)66 of the General Code, is made the secre
tary of the hoard of county commissioners, and atts in a capacity to the board 
of county commissioners similar to that of a clerk of board of education. 

Answering your fifth ctttestion. Said bonds issuecl by the hoard of county 
commissioners acting as the hoarcl of education should he made payable at the 
same place as all other school bonds. 

Amwering your sixth question. Section 7fi:ZR of the General Code prm·ides 
that when an issue of bonds has been provided for, the board of eclucation an
nually shall certify to the county auditor a tax le\·y sufficient to pay such honclecl 
indebtedness as it falls due, together with accrued interest thereon. As long as 
the county commissioners act as the board of education it shall he their duty, 
under this section, to provide for the levy to care for the bonds above i ;sued, 
hut as soon as the action of thl' county commissioners is certified to the hoanl 
of education it shall then become the duty of such hoard of education to provide 
the ahm·e levy. However, in casl' such 1Joanl of education fails and neglects 
to provide such levy, the commi.;simwrs would ag-ain l1e authorized to take action 

·19 A. G. 
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under section IIllO. This, therefore, insures a levy to be provided to care for 
the bonds issued. 

Answering your se\·enth question. I have carefully gone over the resolu
tion pas>ed by the board of county commissioners which sets forth the facts 
authorizing them to take jurisdiction to provide proper school facilities, and which 
provides for the calling of an election to issue bonds, and consider the same 
regular. I also note through the entire action of the board of county com
missioners, the county auditor has performed the duties which necessarily would 
have been performed, had the board of education been acting, by the clerk of 
the hoanl of education. I have discussed this feature of the question in answering 
your fourth question, and am of the opinion that the county auditor is the proper 
person while the commissioners are acting as the board· o£ education, to perform 
the duties imposed upon the clerk of a board of education. 

Referring to the notice of election for the bond issue, the commissioners 
have sen·ecl notices of such election in both ways provided in section 4839 of 
the General Code. That is, by publishing a notice in a newspaper of· general 
circulation in the district and by posting notices thereof in five public places in 
the district at least ten days before the holcling of such election. 

1 note that in the notice published in the newspaper the word "building" 
was omitted, but I do not consider this material for the reason that the com
.nissioners ha\·e also caused notices to be posted in five conspicuous places in 
the school district, and in the notices posted the word "building" is not omitted. 

l also note that the commissioners have canvassed the return of the election. 
Section .)1:!0 of the General Code authorizes a board of education to canvass 
the returns on the second Monday following such election. This would also be 
authority for the county commissioners acting as the board of education to call\·ass 
such returns. 

also note that the county commissioners have· taken action to sell said 
bonds. Section 7(i:!15 of the General Code is authority for the board of education 
to sell such bonds, and would, therefore, be authority for the county commis
swners acting for the board of education to do the same. 

In conclusion I desire to call your attention to the fact that the board of 
county commissioners should not act as the board of education in any more mat
ters, or for a greater length of time, than is absolutely necessary to remove the 
cause, or to provide a means for. removing the cause, of said board of county 
commissioners acting under ·.section 1610 of the General Code, .and as soon as 
such cause has been removed, or ·the means provided for the remo\·al of such 
cause, the board of county commissj6ners should certify their action to the boarrl 
of education, and the action oF. til~ _.board of county commissioners in ail school 
matters will be at -!111-.~~gl'. .-..... ; . ·,: · : 

herewith return::,to ~01,1_ 'the· various resolutions passed by the board of 
county commissioners relari \·e to the above. matters. 

Yours very truly, 

U. G. DENMAN, 

Attor11ey Geuerat. 
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SCHOOL DIRECTORS -ACTHORITY TO E.:\IPLOY ].\~!TOR. 

September ::!:!nd, 1!110. 

Hox. ]. C. RILEY, Prosecuting Attomc:y;, /ro;?tn;?, Ohio. 

DE.\R SIR:- I am in receipt of your letter of rect·nt date 111 which you 
submit the following for my opinion : 

1. Docs section 4722 of the General Code give the director 
of a township sub-district power and authority to employ a janitor 
to care for the school house during the school term? 

2. Does section 7fifl0 of the General Code apply to city schools 
only, or does it also govern township school boards? 

I beg to call your attention to section 4722 of the General Code which is 
in part as follows: 

··The director of each sub-district shall preside at the school 
meetings of the district, record the proceedings thereof, and act as 
the orga11s of COIIllllllllicatiolz betz,•ecll tlze illhabitallfs a11d the towll
ship board of education. He shall take charge of the school house 
and property belonging thereto 1111der the general order a11d direc
tioll of the township board of education, and preserve them. 

You will note from the above section that the director is the mere organ 
c.f communication between the inhabitants and the township board of education 
and that the director only has charge of the school house and property belong
ing thereto under the general order and direction of the township board. In 
this connection I call your attention to section 7G!l0 of the General Code which 
provides in part as follows: 

"Each board of education shall have the management and 
co'ltrol of a:J of the public schools of whate,·er name or character 
in the district. It may appoint a S\l(Jerintendent of the public 
schools, truant officers, and janitors and shall fix their salaries. If 
deemed essential for the best interests of. the schools of the dis
trict, under· proper rules and regulations; the board may appoint a 
superintendent of buildings, and sucli :9tner employes ·as it deems 
necessary, and fix their salaries. * * .::e;., ,... .: 

This section applies to all boards of education and ·specifically places the 
authority to employ a janitor for school buildings with the board and not with 
the director of a township sub-district. • 

I am, therefore, of the opinion that a director of a township sub-district 
is without authority to employ a janitor to care for a school house during the 
school term and that section IGflO of the General Code applies to all boards of 
edUcation and is not limited to only city boards. 

Yours very truly, 

l:. G. DEN:IIAX, 

Attomey Ge11.era/. 
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COUNTY TREASURER-DEPOSITS MAY BE MADE IK COU::-.JTY DE
POSITORY WITHOUT REFERENCE TO CAPITAL STOCK OR 
SURPLUS OF SUCH BANK. 

February 4th, 1910. 

HoN. HuGH R. GILMORE, Prosecuting Attorney, Eaton, Ohio. 

DEAR SIR:- Your communication is received in which you submit the 
following inquiry : 

May the county treasury, under the county depository act 
deposit any amount up to $400,000 in a bank which has been des
ignated a county depository without reference to the capital stock 
or surplus of the bank, conditioned, of course, that said bank has 
given bond for $400,000? 

In reply I beg to say the "county depository act," unlike the state depos
itory act, contains no provision that a bank which has been designated as a 
county depository shall not have at any one time a greater deposit of the 
county funds than its paid-in capital stock. 

Section 1 of the "county depository act" does . provide, however, that 
no bank or trust company so designated "shall receive a larger deposit than, 
and in no event to exceed $400,000. Provided, * * * it gives security to 
sufficiently cover such deposits." 

I am, therefore, of the opinion that the county treasurer is not required 
to take into consideration the capital stock of a designated county depository in 
depositing county funds therein. 

Yours very truly, 

u. G. DENMAN, 
Attorney General. 

BOARD OF EDUCATIOX -RESIGNATION A::-.JD IMMEDIATE RE
EMPLOYMENT OF SUPERINTENDENT OF SCHOOLS AT IX
CREASED SALARY, FULLY DISCUSSED. 

April 13th, 1010. 

HoN. ALTON F. BROWN, Prosecutiug Attomey, LebaJwn, Ohio. 

DEAR SIR:- Your letter of April 2nd is received in which you request 
my opinion upon the following statement of facts: 

"During the summer of 1909 the board of education of Car
lisle Village school district appointed a superintendent of their high 
school, for the term of one school year, at a salary of ~8-3.00 a 
month; in December of the same year the superintendent resigned 
for the reason th_at he could get a higher salary at another place; 
his resignation w~s accepted by the board but they immediately ap
pointed the same man to fill the unexpired term and also for the 
next school year at a salary- of SlOO.OO per month; in January after 
this appointment four of the old members retired from the board 
and four new members assumed the duties of the board." 

Query. \Vas this appointment legal? 
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The reasoning in your lt:tter of :\larch 30th in regard to the question here 
involved is, in my opmwn correct. Section 7700 of the General Code (Sec. 
4017, R. S. in part) reads as follows: 

"All resignations or requests for release from contract by 
teachers, superintendents, or employes, must be promptly consid
ered by the board, but no resignation or release shall become effect
ive except by its consent." 

Under this section the board had the power to accept the resignation of 
the teacher spoken of in your statement of facts, and release him from his 
contract. 

Sections 7690 and 7691 of the General Code (Sec. 4017 R. S.) read in part 
as follows: 

Sec. 7690. "Each board of education shall have the manage
ment and control of all of the public schools of whatever name 
or character in the district * * *. Each board shall fix the sal
aries of all teachers, which may be increased, but not diminished dur
ing the term for which the appointment is made. * * * 

Sec. 7691. "No person shall be appointed as a teacher for a 
term longer than four school years, or for less than one year, 
except to fill an unexpired term, the term to begin within four 
months of the date of the appointment. In making appointments 
teachers in the actual employ of the board shall be considered 
before new teachers are chosen in their stead." 

Under the above quoted section 7691 the board had the power, upon ac
cepting the resignation of the teacher in question to appoint a teacher in his 
place, fnr a period not to exceed four years, or it might have appointed a 
teacher only until summer of 1910; and under the above quoted section 7690, 
the board had the power to fix the salary at which such teacher should bf' em
ployed, and it is immaterial that such salary was greater than the salary at 
which the former teacher had been employed, if, in their judgment, such teacher 
was worth such increased salary. ln other words, the board of education had 
full power to make a contract with a teacher for a year and a half, as it has 
done, and if the proceedings stated in your letter were had in good faith, the 
fact that they had re-employed the teacher who had just resigned would not 
invalidate the contract. 

Very truly yours, 
u. G. DENMAN, 

Attonzey Gelleral. 

ST. AXTHOXY'S ORPHAXAGE HOME-CL.\IM ,\GAIXST LUCAS 
COCXTY FOR CARE AXD TH.EATMEXT OF CH!LDRE:\ PLACED 
IX ORPHA:\AGE BY JUVD;ILE COURT FULLY DISCUSSED. 

February 2:~, 1910. 

HoN. HoLL.\!'in C. \VEBSTER, ProseC11fi11g Attoruey, Toledo, Ohio. 

DEAR SIR:- Your communication is recei\·ed in which you submit the follow· 
ing inquiry and request an opinion thereon: 
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''On the :20th day of Xovember, 190~, the board of county c~.m
missioners of Lucas county, Ohio, passed and approved a certain reso
lution. a copy of which is herewith enclosed. In pursuance of the 
terms of this resolution, a number of girls have from time to time 
been committed by the jU\·enile court to the Convent of the Good 
Shepherd, and at present 11 girls are being cared for in said institu
tion, at a cost of $8.00 per month each to the county. 

St. Anthony's Orphanage, so-called, of this city, incorporated, as 
we are advised, under the name of St. Vincent's Orphanage, hut not 
accredited 111 the manner provided by statute, has been from time to 
time voluntarily accepting and receiving boys and girls committed to 
it from the Juvenile court, until, at the present time, 57 children are 
being cared for and maintained thereili, about 2.) of whom are non
catholics. T:•.e Orphanage now complains of this burden, \·oluntarily 
assumed by it, and has made application to the board of county com
missioners for an allowance in the same amount being paid the Convent 
of the Good Shepherd, to cover the actual cost and expense oi 
maintaining the 57 chi!dren abo,·e mentioned, committed to Its care. 

Upon investigation, it appears that the Lucas county Children's 
Home is ready, willing and able, and has offered to receive and main
tain all or an ypart of these 07 children at z.ny time; and the question, 
therefore, has arisen, not only as to the propriety of such action 
requested by the Orphanage, but its legality as well, and this neces
sarily has involved the validity of the Board's former action in refer
ence to the support of the girls now being maintained in the Con
vent of the Good Shepherd. 

\\' e call your attention particularly to sections 37 and 40 of Sen
ate Rill X o. 413, entitled, ''An act to regulate the treatment and 
control of dependent, neglected and delinquent children, and to repeal 
certain acts therein named," as found in 9!l Ohio Laws at page :20:2, 
and more especially the last above named section, where the following 
language is found: "And all fees and costs in all cases coming 
within the provisions of this act, together with such sums as shall be 
necessary for the i11cidclltal expe11ses of such court a11d its officers," 
etc. 

Section 12 of the same act, in the 99 Ohio Laws, gins the power 
to the judge of the juvenile court to commit the child to the care and 
custody of some association that will recei,·e it, embracing in its objects 
the care of neglected or dependent children, and that has been duly 
accredited as hereinafter provided. The same section makes further 
provisions with reference to the commitment of the child, as you will 
observe from the reading of the section. 

The real question that we want determined here is whether or not, 
if this association were properly accredited, and had a right to receiye 
the child sent to it by the juvenile court,· may the county pay the cost 
and expense of the care of such child? \Viii it make any difference if 
the Children's Home, owned and operated by the county, were unable, 
as they are at times, to receive and care for children that must be dis
posed of in some fashion by the juvenile court? Judging by the 
wording of section 40, it would seem that the act should be liberally 
construed to bring about the purposes provided for throughout the 
act; and the only question is, therefore whether the county has a 
right to expend its money in the fashion indicated. 
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On accot•nt of the gre:J.t an:m•nt of work we ha,·e had ;n the flltlcc and 
hecat•se of the many statt'tes im·oh·erl we have he·~n consirL·nhly <lehycd in 
the preparation of this opinion. 

The amwer to your inquiry involves the construction of the act ··To re·.;u
late the treatment and control of dependent, neglected and delinquent children, 
and to repeal certain acts therein named," which act is fm•ad in !1!1 0. L.. patic~ 
H)2 to ~0:{ inclu,-ive, and it also in,·oh·es a construction of the act "To re,·ise 
the statl'tes of Ohio relating to children's homes and to dependent a11d ne.;lccted 
children,'' which act is found in !I!) 0. L., pages 1~4 to 1!H inclusi,·e. 

The first act above referred to is commonly known as the juvenile court acr, 
and was passed April ~:{, 1!!11~. and the second act aho,·e referred to, provirling 
for children's homes and relating to dependent and neglected children, was passed 
on that same day, and each of them was aprpoved on the following day hy the 
GO\·ernor, and each on that following day became a law. 

Your question is, if St. Vincent's Orphanage, an incorporated associatim:, 
were properly accredited, and had a right to recei,·e a child sent to it by the 
juvenile court, might the county pay the cost and expense of the care oi such c:1ild? 
\Vould it make any differenct: if the children's home, owned and operate,! by 
the county were unable, as it is at times, to receive '!nd care for children that 
must be disposed of in some fashion by the juvenile court, and ha,; the co-.mtv 
a right to expend its money under a contract or arrangement with Silch orf>han
age for such children? 

In answering this question it is necessary to determine what ub:;,<,,iil!l1 
rests upon the county under the law to care for such children as an: dealt with 
in the juvenile court, that is, depenrlent, neglected and delinquent childrLn. 

In my judgment each of the acts aboYe referred to is to be liberail) construe:!, 
and each of them embraces, or has to do with dependent, neglected and delinquent 
children. By a reading of the jm·enile court act, it. appears that it was the in
tention of the general assembly to create a tribunal with certain prescribe<! pro
cedure in and through which jurisdiction might be taken and exercisetl over de
pendent and delinquent children, as described in the act and over their parenh, 
guardians or other persons in whose care such children may he. Certain pro
cedure is prescribed in this act for bringing a child before the court for dispu
sition thereof according to the pr<J\'isions of the act regulating the dispositi0n of 
dependent or delinquent children as the case may he. The words "neglected" and 
"dependent" seem to be used interchangeably in the act and to refer really to 
the ~ame and but one class of children, while the word ''delinquent" refers to ..t 

second class of children. A course of procedure is prescribed thruu;.~:1 s.:~cions 

i to 10 inclusive of the juvenile act, and section 1!1 of that act to bring t:itl:er a 
delinquent or a dependent child before the court, and when either of st1L'I1 ;, thus 
brought before the court, it is the duty of the judge, on the day 1nnH.:d in the 
citation, or upon the return of the warram of arre,t, or as soon thereafter as may 
he to proceed in a summary manner to hear and dispose of the cas(;'. 

Cnder section 1:! of the act, fl!) 0. L., pages 1!1-! :md lfl:), in C'l'e of : delin
quent child the judge may continue the hearing from time to time, and 

"may commit the child to the care or custody of a probation office;·, 
or may allow such child to remain at its own home subject to the 
visitation of the probation officer; 'lml subject to he returned to the 
it•dge for further or otha proceerlin-:('s whene,·er such action m~y 

appear to he necessary; or the judge may cause the child to be 
placed in a suitable family home, subject to the fri~11<lly su[)ervision 
of a probation officer and the further order of the judge, or he may 
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al'.thorize the child to be boarded in some suitable family home in 
.case provision be made by ~·ofwztars contribution or otherwise, for the 
payment of the board of such child, until suitable provision be mad-: 
ior the child in a home 'li'itl10ut such paymeut;" 

This section then gi\·es several other alttrnative dispo:;itions which may 
be made, including the committing of the child to training schools f01 boy-;, 
industrial ;;chools for girls, and institution in the county carins- for delinquent 
children, or which is provided by a city or county for such children, or to the 
boys' industrial school at Lancaster or, if O\'er sixteen years of age, to the 
reformatory at Mansfield, or to any state institution, etc., these latter named 
institutions being public, county, city or state institutions. The section th..:n 
provides that a child committed to such institution shall be subject to the control 
of the board of trustees thereof, who may parole or discharge such children 
.from custody; the last sentence in this section then provides: 

''Or the judge may commit the child to the care and custody of 
some association that will receive it, embracing in its objects the care 
Qf neglected or dependent children, and that has been duly accredited 
as hereinafter provided." 

There is no provision, however, in this section, stauding a/oue, authorizing 
the judge to commit such child to any person, association or institution and 
:thereby lay upon the county the duty of paying or authorizing the commissioners to 
-contract to pay any charge or expense for the care and maintenance of such chil<L 
In the case of a dependent or neglected child brought before the court, it is 
vrovided in section 13 of the act that the judge may make an order committing 
!iuch child to the care of .some reputable citizen or some trainin:s or industrial 
school, as provided by law, or to the care of some association willi11g to receive 
it, which association embraces within its objects the purpose of caring for 0r 
Qbtaining homes for dependent, neglected or delinquent children or any of them, 
and which association shall have been accredited as hereafter provided. And 
this section 13 also provides that the judge, if the health or the condition of 
the child requires it, may cause the child to be placed in a public hospital or insti
tution for treatment, or in a private hospital or institution which will receive it for 
like purposes without charge. 

This section standing alone does not give the judge the right to commit a 
dependent or neglected child to any person, institution or association, and thereby 
lay upon the county the duty, or give the commissioners the right to expend 
money for the care and maintenance of such child. 

The language of each of these sections 12 and 13 indicates an intention on the 
part of the general assembly to give the judge the power to commit the child to a 
public institution, suitable to the care of the particular child, or to some person 
who will take it without charge, under the supervision of the judge, or to some 
accredited association who will receive it. Such association may be accredited 
under sections 34 and 35 of the act, 99 0. L., pages 200 and 201. 

Section 37 of the juvenile act, 99 0. L., 202 provides that, 

"The judge in committing chilclren shall place them, so far as prac
ticable, in the care and custody of some individual holding the same 
religious belief as said child or its parents, or with some association 
which is controlled by persons of like religious faith as such child or 
its parents." 
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. \nrl section --10 pro\·ides that the act shall he liberally c<~n,trucd t., ,he en! 
that its purpo,es may be carried out, to-wit, that, 

.. Proper guardianship may be pro\·ided for in order that thl' child 
may he educated and cared for as far as practicable in such manner 
a, heo;t suhsen·es its moral and physiol welfare, and as far as prac
tical.le in proper cases that the parent, parents, or guardians of such 
child may he compelled to perform their moral and legal duty in the 
interl'st of the child." 

Xow it is a well known principle that a county officer can only expend 
money from the public treasury for such matters or things as are expressly 
authorized by statute, or as are necessary to enable him to carry out the powers 
expressly conferred. The last sentence in section 40 pertains to the fees and 
court costs in cases coming before the juvenile court, and provides for the pay
ment of the costs of transportation of the child to the place to which it may be 
lawfully committed, but this language cannot be construed to include the cost of 
maintenance and caring for these children after they reach the institution. It is 
not broad enough for that, and it will be seen by referring to ~ection 12 and 
section 1::! of this act that the judge is only given the right to commit the child 
to some person or family who will take it without charge or to some public 
institution, county, city or state which, of course, would not charge for it, or 
in the third place, to some association willing to receive it, and provided such 
association is an accredited one under sections S4 or 35 of the act. 

In reading the first sentence of section 40 providing that the juvenile act 
shall be liberally construed to the end that its purposes may be carried out and 
proper guardianship, education and care given the child in such manner as will 
best subserve its moral and physical wei fare, it may be contended that such con
struction should be liberal enough to allow the juvenile court to commit children 
to such person, association or institution as might to him seem best. and that 
such commitment in and of itself would lay upon the county commissioners the 
duty to pay for the care and maintenance of such children e\·en though such 
commitment should be to some private individual or association. This construc
tion, however, might wholly ignore the last phrase of this first sentence which 
requires a liberal construction to the end that, 

'·as far as practicable in proper cases that the parent, parents or 
guardians of such child may be compelled to perform their moral and 
legal duty in the interest of the child". 

It certainly was not the intention of the general assembly to lift the burden 
of supporting a child from the parent, parents or guardians. On the contrary 
this section commands that a liberal construction shall be given to the act in 
order that such parent, parents or guardians may be compelled to perform their 
moral or legal duty in the interest of the child. In other words, the act cannot 
be so liberally construed as to allow the judge to commit the child to some person, 
family, association or individual if it is within his power to compel the parent, 
parents or guardians to care for such child. In other words, the act cannot be 
so liberally construed as to allow the judge to commit the child to some person, 
family, association or individual if it is within his power to compel the parent. 
parents or guardians to care for such child. 

Then again, by the last sentence of section 1::! of the act it is provided that 
the judge may, if the child is sick, cause it to he placed in a public hospital or 
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institution for treatment or special care (in which institution no charge would 
be made) or in a prh·ate hospital or institution which will receive it for like pur
poses without charge. This sentence clearly indicates that it was not intended 
by the general assembly to give the judge the power to commit these children 
to individuals, families, associations or institutions, and by so doing. without 
further authority compel the county, through any of its officers, to pay ior the 
care and support of such children because it is not probable that the general 
assembly had it in mind to give authority to the judge to commit the ch:lJ in 
good health to some private association or institution, and thereby without further 
authority lay a charge upon the county to pay the costs and expenses of caring 
for such child, but with-hold such power when it becomes necessary for him 
to make disposition of a child who is sick or in such condition of health as to 
render it necessary that it be given the care of a hospital. 

1 t seems clear, therefore, that the juvenile act, standing alone, does not 
confer upon the juvenile court or the judge thereof power to commit a child, 
in sickness or in health, to any private person or association and by such act of 
commitment make it incumbent upon the county, through its commissioners, to 
pay or contract for the ,payment of the cost and expense of caring for and sup
porting snch child by such private person or association. But this does not 
dispose of the question because the juvenile act must be read in connection with 
the other act referred to, providing for children's homes, which act, as here
tofore stated, is found in !19 0. L. pages 184 to 1!11, inclusive. And this act is 
an amendment of various sections of the Revised Statutes which, under one 
form or another, have been the law of Ohio for many years. 

The act amends sections !J:Z!J, !)30, fl30b, fl31, !131b, 93:2, !1:'1:3, 934, :2181, :2183 
and :Hili of the Hevised Statutes of Ohio. 

Section n:~o provides for the appointment of trustees and other officers to 
manage the home and prescribes the duties of those officers. 

Section 930b provides for the employment of a teacher in the home, pre
scribes certain duties for the clerk of the board of trustees, and pro\·icles certain 
funds to conduct a common school in such home. 

Section !131 regulates the admission of children to the home and provides 
as to what children shall be eligible thereto. This section makes the institution, 

''an asylum for all children under the age of 1fl years, of sound 
mind and free from infectious or contagious disease, who have re
sided in the county not less than one year, and for such other chil
dren, under such age, from other counties in the state where there 
is no home located, as the trustees of such home and the board, boards 
or authorities, having the custody and control of such children. by 
contract agree upon, who are, in the opinion of the trustees, suitable 
children for admission by reason of abandonment by parents or orph<!n
age or neglect, or inability of parents to provide for them." 

The remainder of this section provides for the making of a record of the 
history of the child. 

Section !Jill b provides that, 

"All children now maintained in the county infirmary oi any 
county in this state, or who shall hereafter be received into such 
county infirmary, and shall become eligible to the children's home of 
such county or district, shall be certified to the trustees thereof by the 
infirmary directors.'' 
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The word ''trustee;'' just used means trustees of the home. This section 
then further provides for a like action on the part of township trustees as to 
children found by such township trustees to be proper subjects fur the care of 
the county and eligible to such children's home, and· it further pruYirles that 
these children shall be conveyed to such home by the township trustees, ancl the 
expense of such conveyance shall be paid out of the township poor fund. 

Section !Hlc makes it 

"unlawful to keep or maintain in any county infirmary in this state 
any child or children entitled tu admission into a children's home ex
cept such as are imbecile, idiots, or insane." 

The language quoted above from sections !)~1. !l~lb and !):He, all taken and 
read together makes it very clear that the general assembly meant to lay upon 
the county the duty of caring for and maintaining all abandoned, orphan, or de
pendent children within the county, and that this should be done at some place 
outside of the county infirmary, because the first sentence of section !):He makes 
it unlawful to keep or maintain, in any county infirmary, any child or children 
entitlecl to admission into a children's home except such children as are imbecile, 
idiotic, or insane. And all children under the age of sixteen years. of sound 
mind and free from all infectious or contagious diseases, who have resided in the 
county not less than one year, are eligible to the children's home. 

The remainder of section !l3lc, and which is not quoted above. reads as 
follows: 

"The board of commissioners of any county in the state, <vhere 
such home has 11ot already bee11 pro·uided, shall make temporary pro
vision for such children by transferring them to the nearest children's 
home where they can be received and kept at the expense of the 
county, or by leasing suitable premises for that purpose, which shall 
be furnished, provided and managed in all respects as now provided 
by law for the support and management of children's homes in the 
state of Ohio; provided, that the commissioners may provide for the 
care and support of such children within their respective counties, in 
the manner deemed best for the interest of children, and the commis
sioners shall levy an additional tax, which shall be used for that pur· 
pose only." 

Section 2181 provides, in part, as follows: 

"In all cities where children's homes or industrial schools may 
be established under the incorporation law of the state, the trustees 
and managers of such institutions may take under their guardian
ship all children who may be placed under their care and management 
in either of the following modes: 

First- Children under sixteen years of age who are voluntarily 
surrendered by the father, etc., * * *. 

Second- Children under sixteen years of age who, upon appli
cation of the trustees and managers may be committed to their care 
by ai'Y judge of probate court, mayor of such city, or judge of 
juvenile court, on account of vagrancy or exposure to want and suffer
ing, or neglect or abandonment by their parents or guardians, or 
other persons ha\·ing custody of such children, etc.. '" * *" 
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The last sentence of section 931c above quoted is to the effect that, "where 
such home has not already been provided," the commissioners of the county shall 
make temporary provisions for such children as are eligible to a _children's home 
by transferring them to the nearest children's ho.ue where they can be received 
and kept at the expense of the county of their resiJence, or such commissioners 
shall make provision for them by leasing suitab:e pr.;,;1ises for the purpose and 
furnishing, providing and managing such pr~.nise3 the same as children's homes 
in Ohio. 

This language is clearly manrl;.tory and strengthens the opinion heretofore 
expressed that it was the intention of the general assembly to lay upon the county 
the duty to care for all children u.1cl~r the age of sixteen years, and who are of 
sound mind and free from infectious or contagious disease, in some other home 
than the county infirmary, ancl 1 am of the opinion that if a child is dependent 
or neglected, is under sixteen years of age, of sound mind and free from any in
fectious or contagious disease, the trustees of a children's home in 'the county of 
the residence of that child would have no discretion but must accept the child 
into the home, and if -a children's home has not already been provided, then it is 
a mandatory duty upon the commissioners to make the temporary provisions men
tioned in section 931c by transferring such child to the nearest children's home or 
by leasing suitable premises for the purpose of caring for the child or by provid
ing for the care and support of said child within the county in the manner which 
the commissioners may deem best for the interests of children. This language 
is mandatory on the commissioners to provide one or another of the methods 
just mentioned for caring for such children. It is discretionary with the com
missioners to select any one of the methods possible, that is, they may transfer 
to the nearest children's home where they can be received and kept or they may 
lease suitabl premises for the purpose, if such premises can be found, or they 
may make such other provision for the care and support of these children within 
the county as they may deem best for the interest of the children, and they then 
have the power to levy an additional tax to be expended for this purpose, but they 
must select one or the other of these methods. 

·what has just been said has been said on the assumption that no home has 
already. been provided. If, however, the county has a children's home already 
provided, but which is taxed to its capacity and cannot receive any more child-ren 
an-d give them reasonable care, then so far as such additional children are con
cerned there is no such home for them and it then becomes the duty of the com
missioners to make some one of the other provisions mentioned in section 931c. 
The proviso, or last sentence in section 93lc, therefore, in my opinion, is broa·d 
enough to, and does give power to the county commissioners to contract or make 
arrangements with a private association or corporation, duly accredited under 
section 34 and section :35 of the juvenile court act, to receive delinquent or de
pendent children on commitment by the juvenile court where there is no children's 
home in the county, or where there is a children's home, if the capacity of the 
home is at any time so taxed that no additional children may be received 'there 
with reasonable convenience, or if such home is not prepared to reasonably comply 
with section 40 of the juvenile act in giving proper guardianship, education and 
care in such manner as will best subserve the child's moral and physical welfare. 

Section 2181, as above quoted, simply gives power to the trustees and man
agers of the institutions named in the section to take under their guardianship 
all children who may be placed under their care and management in either of the 
two modes prescribed in the section, but it would not be incumbent upon the 
county commissioners to pay such institutions for such care and management of 
the children mentioned in the section and committed to such institution there men-
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tioned unless a contract \n·re made between the commissioners and the trustees 
or managers under section !l~lc. 

The amount of money to he paid hy the county for th: care and sup1:ort of 
such children to such accredited association ur incorporation would, of course, be 
a subject of mutual agreement between the county commissio•1ers a111l the proper 
officers or managers of the association or incorporation, anr! thi~ would be true 
of the continuance of such arrangements. The number of children so to be com
mitted would also be a subject of such agreement between such parties, having 
regard, of course, for the capacity of the regular county children's home, and the 
facilities there to care for the children in the manner indicated by the provisions 
of both of these acts, evidencing the intention of the general assembly as to what 
care and advantages shall be given to these children. 

There is one inconsistency between these two· acts, and of which it may be 
deemed necessary to make mention, in that the juvenile court act gives jurisdic
tion 0\·er a delinquent or dependent child under seventeen years of age, while 
the act relating to children's homes and to dependent and neglected children sets 
an age limit of sixteen years, but I apprehend that little difficulty will come from 
this, because of the fact that in most cases by the time, or before, a child reaches 
the age of sixteen years, it will have been furnished a home with some private 
family or otherwise outside of a children's home or any private association or 
incorporation· home to which it may be committed. 

Section 12 of the juvenile act provides that a delinquent child ·'may be 
committed to the boys' industrial school at Lancaster, or if it appears upon the 
hearing that such delinquent child is sixteen years of age and over and has com
mitted a felony, he may be committed to the Ohio State Reformatory at ~Ians
field, or in the case of a delinquent girl, O\'er nine years of age, she may be com
mitted to the girls' industrial home at Delaware. 

Yours very truly, 

u. G. DENMA~. 
Attorney General. 

BRIDGE FUXD- CITIES E:\"TITLED TO DEMA:\"D A:\"D RECEIVE. 

Cnder the Genera[. Code 110 cities arc entitled to dema11d and recei;•e any 
portio1z ,?f the county bridge fuizd. 

October 28th, l!llll. 

Ho~. E. C. SAYLEs, Prosecuti11g Attorney, fremout, Ohio. 

DEAR SIR:- 1 am in receipt of your letter of recent date, in which yon 
advise that under old section ~R!-! of the Revised Statutes cities of the.: second 
class, which include cities of the size of Fremont, were given the right to 
demand anrl receive one-half the taxes levied upon property within the city 
limits for bridge purposes, and that you are unable to find that that portion of 
the section was carried into the new code. You also desire my opinion as to 
whether or not cities the size of Fremont may now demand and receive from 
the col'nty auditor and treasurer one-half the taxes levied and collected for bridge 
purpose> up0n property within the city. 

I heg to arh·ise that section ~~<~! of the Re,·ised Statutes provided for certain 
t·ities rect·i,·ing part of the hridg-e fund from the county. This section has been 
divirlerl and written into the General Code as sections .')():!:; and .5G:36. Xeither 
of these sections now provide for paying any portion of the bridge fund to any 
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city. I note from the table of revision in the General Code that that portion 
of old section ~~:!4 R. S., which prO\·ided for certa'n c'tie> rc.:e:,·!n;; a er.rtion 
of the bridge fund, was con;;idered special legislation by the codifying commis
sion and was omitterl in the General Code. 

Section :!4n of the General Code makes a reference to cities which receive 
a part of the bridge fund, but I am unable to find any where in the General 
Code any provision for any city to receive any portion of such fund, and I am, 
therefore, of the opinion that the city of Fremont is not entitled to demand and 
recei,·e any portion of the bridge fund. 

Yours ,·ery truly, 
lJ. G. DE:-DIAX, 

Attomey Ge11era/. 

BOAl:W OF EDUCATIO.\'-r\UTHORITY TO ISSCE BO.\'DS TO EX-~'E.\'D 
TIME OF PA YME.\'T OF DEBTS . 

.\'ovember lflth, 1910. 

HoN. \\'ILLL\~1 Dt:NNIPACE, Prosecuti11g Attor11ey. Bmc•li11g Green,. Ohio. 

DEAR SIR:- I am in receipt of your letter of :\Tovember l:!th, in which you 
submit the following question to this department for an opinion : 

A special school district board of education has made improve
ments during the last three years as follows: Roofing building, 
building side-walks, painting, etc., amounting to about $1,300. 1\' o 
bonds were ever issued for this work. The board is in debt about 
$900. May it issue bonds under section 7629 General Code to pay 
this indebtedness? 

Section 762!) of the General Code is in part as follows: 

''The board of education of any school district may Issue bonds 
to obtain or improve public school property, * * " 

You will note from the above that section 7629 provides for issuing bonds 
to obtain or improve public school property. In the case which you submit the 
improvements have been made over a year ago, and the cost of the same is now 
a debt of the board of education. so in fact the board of education desires to 
issue bonds to pay a debt and not for the purpose of obtaining or improving 
public school property. 

I desire to call your attention to section 5656 of the Gen~ral Code which 
is as follows: 

"The trustees of a township, the board of education of a school 
district and the commissioners of a county, for the purpose of ex
tending the time of payment of any indebtedness, which from its limits 
of taxation such township, district or county is unable to pay at ma
turity, may borrow money or issue the bonds thereof, so as to change, 
but not increase the indebtedness in the amounts, for the length of 
time and at the rate of interest that said trustees, board of com
missioners deem proper, not to exceed the rate of six per cent per 
:tnnum, payable annually or semi-annually." 
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Yuu will note the ahO\·e section authorizes :1 board of education to issue 
bonds for the purpose of extending the time of payment uf any t!eLts \vhich 
from its limits of taxation such school district is unable to pay at tr.:-:turity. 

Yours Yery truly, 
"C. G. DEX~L\X, 

Attor;zey Ge;zaa/. 

EXTR:\DITIOX- IXTERST :\ TE. 

lssllallce of 1zcw requisitio11 by go'i.Nnzor of a11otlzer state, a11d of ·warra11t by 
governor of 0/zio 11ccessitatcs :ze1<1 /zcariii!J by judge desig11atcd by gM·cmor re
gardless of discharge of fugitic•c 011 former lzeari11g. 

October Gth, 1010. 

HoN. LY~l.\X R. CRITCHFIF.Lil, Prosecufillg Attome}', rvooster, 0/zio. 

Dr..w SIR:- 1 beg to acknowledge receipt of your letter of September l!Jth, 
reqltl·sting my opinion upon the following question: 

":\ demand for extradition was made by the Gon·rnor of Illinois 
on the Goyernor of Ohio for a fugitive, and the Governor of Ohio 
complied with the demand for the surrender of said fugitive on the 
charge of obtaining money by false pretenses in lllinois, and a warrant 
wa, issued by the Governor of Ohio to the sheriff of Wayne County, 
Ohio, commanding him forthwith to arrest and bring said fugitive be
fore a judge of the supreme court, circuit court or common pleas 
court. to he examined on the charge as provided by the General Code 
of Ohio. 

"The prisoner was taken before a judge of the circuit court and 
it was adjudged by said judge: 'That the proof adduced before him 
was not sufficient for him to order said person committed to the jail 
of the county, thereafter to he delivered to the executin authorities 
of the state of Illinois, or its agent duly appointed.' 

"One of the reasons named by said judge of the circuit court for 
said tinding, was, 'That there was not sufficient proof adduced before 
said court to clearly identify the said John ::\ewell who was arrested 
under said warrant for the crime charged, as being the same John 
:\ewell complained of as having committed the crime named in said 
warrant.' 

"The court further found that 'the requisition was insufficient in 
this, to-wit: that the complaint made before the magistrate was not 
accompanied with an affidavit or affida,•its to the facts constituting 
the offense charged by persons having actual knowledge thereof.' 

"After this finding, new requisition papers were made out and 
another demand made on the governor of Ohio, who honored the 
requisition and issued a second warrant to the sheriff of \Vayne 
County, commanding him to arrest said fugitive. 

"\\'as the finding hy said judge of the circuit court res adjudt
cata, so as to prevent the arrest of said fugitive by virtue of a second 
warrant? Can the sheriff be enjoined from arresting said fugitive by 
virtue of the second warrant, and if so enjoined, could mandamus 
proceedings be begun in the supreme court or before a judge thereof, 
to compel the sheriff to execute the warrant?" 
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Section 113 of the General Code, formerly section 97 Revised Statutes, prcr 
vides in part that, 

"If the governor decides to comply with the demand for the sur
render of a person * * * he shall issue a warrant to the sheriff 
of the county in which the person * * '' may be found, command
ing him forthwith to arrest and bring such person before a judge of 
the supreme court, of the circuit court, or of the common pleas court, 
to be examined on the charge." 

Section 11-! of the General Code reads in part that, 

··c1;on th~ return of the warrant by the sheriff the judge, * * 
shall proceed to hear and examine the char;se. Upon proof by him 
adjudged sufficient, he shall commit such person to the jail of the 
county for a time to be fixed by him in the order of commitment 

It has been decided in this state that this proceeding before a judge of one 
of the courts mentioned is not judicial in its nature. 

Sheldon vs. McKnight, 34 0. S., 316. 

I am, therefore, of the opinion that whether or not the rule of res ddjudi
cata would otherwise apply, it can have no application to such a proceeding. 

In any event, however, your statement of facts shows that upon the first 
find_ings of the judge proceedings were re-commenced de novo. The governor 
having decided that the demand made in the courts of such new proceeding was 
a different demand from that made in the course of the proceedings first in
stituted, and having commanded that the judge again review the matter, I am 
of the opinion that it is the duty of the judge to take such action and that it is 
the duty of the sheriff to serve the second warrant, and that both of these duties 
are ministerial. 

From all the foregoing it follows that the sheriff could not be enjoined 
from serving the second warrant issued by the governor. 

Yours very truly, 
u. G. DENJIIAN, 

Attorney General. 

LA \V LIBRARY EXTITLED TO SHARE ALL FINES COLLECTED FOR 
VIOLA TIOX OF COUXTY LOCAL OPTIOX LAW. 

October 6th. 1910. 

HoN. Jonx F. MAHER, Prosecuting Attomey, Green~·ille, Ohio. 

. DEAR SIR:- I beg to acknowledge receipt of your letter of September lOth, 
in which you request my opinion as to the joint operation of section 13247 and 
section ''305G General Code, as amended 101 0. L. 295. Your particular question 
is as to whether library associations are entitled to the fines and penalties assessed 
and collected in the common pleas and probate courts for violation of the county 
local option ·law. 

Section 13247 General Code regulates the disposition of fines collected under 
the county local option law and provides as follows: 
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"Fines and forfeited bonds collected under this subdivision of 
this chapter, except as provided in section thirteen thousand two 
hundred and thirty-one, if enforced in the county court, shall be paid 
into the county treasury, and, if enforced in municipal courts, shall 
be paid into the treasury of the municipal corporation in which the 
cause was tried. Such funds paid into the treasury of the municipal 
corporation shall be applied as the council thereof may direct." 

Section 311.)fi as amended prO\·ides in part that: 

"* * * In all counties the fines and penalties assessed and 
collected by the common pleas court and probate court for offenses 
and misdemeanors prosecuted in the name of the state, shall be re
tained and paid quarterly by the clerk of such courts to the trustees 
of such library association * * *" 
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Under section 13247 it will be observed that the moneys accruing from fines 
collected :n county courts must be paid into the county treasury, and there being 
no provision as to further disposition of the same it follows that they must be 
credited to the general fund within the county treasury. There is no difference 
then, so far as such fines are concerned, between their dispositiru1 and the disposi
tion of fines collected in ordinary criminal cases which is regulated by section 
12378 of the General Code. This section provides as follows: 

''Unless otherwise required by law, an officer who collects a fine, 
shall pay it into the treasury of the county in which such fine was 
assesse~l, to the credit of the county general fund within twenty days 
after the receipt thereof, take the treasurer's duplicate receipts therefor 
and forthwith deposit one of them with the county auditor." 

The evident object of section 13247 is not to make a special disposition of 
these fines but rather of the fines enforced in municipal courts which must be 
paid into the treasury of the municipal corporation in which the cause is tried. 

The language of section ~006 of the General Code is general and its primary 
meaning includes tines collected under the county local option law as well as fines 
collected under other criminal law. 

The precise question is as to whether the amendment of section 30.'56, being 
in a sense general as regulating the disposition of all fines, by implication repealed 
or modified that portion of section 13217 which relates to the disposition of fines 
imposed and collected under the local option laws in county courts. If the 
latter is to be regarded as a particular provision then, in my judgment, a repeal 
by implication woulcl have to he denied. I have, however, above indicated that, 
in my opinion, the portion of section ]:~2!7 aho\·e quoted is not to be regarded 
as a particular statute. The particular portion of the section is the latter portion 
which makes a special disposition of fines collected in municipal courts. \\'hile 
the question is not free from douht 1 incline to the conclusion that the two 
statutes are equally general in the sense under consideration, and that the pro
visions of section !'!O:>G modify section 1~217 hy implication, just as they modify 
section 12:~ii<. 

It follows, therefore, that the clerks of the common pleas and probate courts 
must treat fines collected under county local option law in the same manner as 
they are required hy section :~(J.)fi of the General Code to treat fines collected 

;;o .\. G. 
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under other criminal laws, ·and that five hundred ($500.00) dollars out of a fund 
arising in part from both kinds of fines belong to the trustees of the law library 
association. Yours very truly, 

U. G. DENMAN, 
Attomey General. 

COUXTY CO}DIISSIO:--JERS-REPAIR OF DIPROVED ROADS IN 
VILLAGES. 

October 4th, 1910. 

Hox. C. C. \\'. NAYLOR, Prosecuting Attomey, ~Vest Union, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of September 5tn 
in which you submit for my opinion thereon the following question: 

"What width of the streets in incorporated villages are the 
county commissioners required to keep in repair?" 

You cite to me section 744-l of the General Code which provides that, 

"County commissioners shall keep in repair the portions of such 
(impwved roads) within their respective counties as are included 
within the corporate limits of a city or village * * * to points 
therein where the sidewalks have been curbed and guttered, and 110 

further." 

You state that the county commissioners have followed section 718! of the 
General Code, formerly section 4759 of the Revised Statutes, respecting the 
specifications of improved roads, and that the roads so constructed are narrower 
in width than the street-widths prescribed by the various councils of the cities 
and villages in question. 

The controversy which gives rise to your question is as to whether the 
commissioners must keep that portion of the road only which they constructed 
in repair, or must keep the entire width of the village street in repair. 

In my opinion, county commissioners are required to keep in repair only 
so much of the village street as is an improved road. The remaining portions of 
the village streets are not "improved roads" within the meaning of section 7444. 

It is also my opinion that the duty of the commissioners is simply to keep· 
these roads in repair, and this duty does not extend to the repair or construction 
of gutters at the edge of the village street~. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

TOWNSHIP TRUSTEES- MANNER OF FILLING VACANCIES. 

Where cou11ty auditor appoints towns~ip trustees under Sec. 3187, General 
Code, upon removal of one of such trustees, trustees may appoint successor for 
unexpired term. Successor should not be elected. 

March 18th, 1910. 

HoN. ]OHN Q. LYNE, Prosecuting Attorney, McConnelsville, Ohio. 

DEAR SIR:- Your letter of March 4th is received in which you ask my 
opinion on the following statement of facts: 
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"Homer Township of this, ::\Iorgan County, is an original sur
n:ycd township, organized under the provi!'ions of sections 1:JU6-
13i.j included, Bates' Revised Statutes, and requiring three tru5tees 
ancl one treasurer for the purpose of managing the school and min
isterial funds. 

"X o such officers having Leen elected and there being vacancies 
in the above offices the Auditor of this county in October, Hl08, 
appointed t~ee trustees and one treasurer, under the authority 
ginn him tiri'der section 1371, Revised Statutes, for three years. 

"One of the trustees so appointed left the township in Jan
uary, 190!l, and another left the township on X ovember 11th, 1909. 

"At the regular election in 1909 three new trustees were voted 
for with other candidates on the regular township !Jallot, but no 
notice of the election of these trustees had been given as required 
by section 13{)9 Revised Statutes. 

"\Vas this election of trustees valid or is there now two vacan
cies by reason of the appointees of the auditor leaving the town
ship? 

"If there are two vacancies how are the vacancies to be filled? 
"Should these special trustees and treasurer be elected at· the 

general township election and on the same ballot with other town
ship officers, or should there be a separate election and ballot?" 

In reply thereto I beg leave to submit the following opmwn: 
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Section 3187 of the General Code (Section 1371 R. S. 0. in part) reads· 
as follows: 

''\Vhen it comes to the knowledge of the county auditor that 
such electors of such township have failed to so apply to the com
missioners for one year after such application is authorized, or 
that in such township the trustees and treasurer elected have failed 
to qualify or perform th<" duties incumbent upon them, the auditor 
shall appoint from the electors of such township three trustees and 
one treasurer, who shall hold their offices for the same term, per
form the same duties, and have the same powers as if elected as 
hereinbefore provided." 

You state in your letter that in October, 1908, the auditor or :Morgan 
County duly appointed three trustees and one treasurer under the authority of 
the above quoted section for a term of three years. The term of these trustees, 
therefore, would run until October, 1911, I take it from your statement of facts. 

I am of the opinion that upon the removal from the township of each 
of the trustees spoken of in your letter it became the duty and right of the 
remaining trustees, by virtue of section 3186 of the General Code (section 1370, 
R. S. 0.) to fill such vacancies by appointment for the unexpired term. This 
section reads as follows: 

"When a vacancy occurs in the office of trustee or treasurer, 
the trustees shall fill it by appointment." 

It follows from the fact that the term of office of these trustees runs 
until October, 1911, that there was no authority to hold the election for such 
trustees at the regular election in 1909, and that, therefore, such vacancies still 
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exist in such board of trustees, and it is the duty of the remaining trustee to 
fill such vacancies by appointment for the unexpired term, under the above 
quoted section of the General Code. 

In answer to your last question I am of the opinion that, under sections 
1366 to 1375, Revised Statutes, inclusive, the first trustees and treasurer might 
be elected or appointed at any time in the year. I take it from your state
ment of facts that the trustees appointed by the auditor in October, 1908, are 
the first trustees of the original surveyed township. If this is so, the terms 
for the successors to these trustees would commence in October, 1911. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

BOARDS OF EDUCATION- DEPOSITORIES FOR SCHOOL FU:-JDS. 

Boards of education may determine, by resolution, the territory within which 
banks are "conveniently located" for the deposit of their funds. Such discre
tion must be reasonably exercised. Boards must obtain bids from all banks withiu 
the territory so designated by them. Boards can not exclude banks withi11 such 
territory from biddi11g for their fmtds. 

June 9, uno. 
HoN. HARRY C. PUGH, Prosecuting Attorney, Zanesville, Ohio. 

DEAR SIR:- Your letter of May 18th is received in which you request my 
opinion upon the following question: 

Under Sections 7607, 7608 and 7609 of the Gener~l Code, i.s it 
necessary for the board of education in a school district containing 
less than two banks to obtain bids from all the banks in the territory 
wherein it determines that banks are conveniently located? 

In reply thereto I beg leave to submit the following opinion: 
Section 7607 of the General Code reads in part as follows: 

"In all school districts containing less than two banks, after the 
adoption of a resolution providing for the deposit of its funds, the 
board of education may enter into a contract with one or more banks 
that are conveniently located and offer the righest rate of interest, 
which shall not be less than two per cent for the full time the funds 
or any part thereof are on deposit. * * * " 

Section 7608 of the General Code reads as follows: 

"The resolution and contract in the next four preceding sec
tions provided for, shall set forth fully all details necessary to carry 
into effect the authority therein given. All proceedings connected with 
the adoption of such resolution arid the making of such contract must 
be conducted in such a manner as to insure full publicity and shall 
be open at all times to public inspection." 

I am of the opinion, under the above quoted provisions of Sections 7607 
and 7608 of the General Code that boards of education should, at the time of 
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the adoption of the resolution providing for the deposit of the funds of their 
school district, dett!rtnihe what banks are ·'conveniently located" for the deposit 
of such funds, and should designate in such resolution the territory within which 
they deem banks to be conveniently located for the purpose of such deposit. 
I do not wish to be unde~stood, however, in this particular to hold that boards 
of education may arbitrarily decide as to such convenience of location; their 
discretion in this particular must, of course, be reasonably exercised. 

I am further of the opinion that upon such determination and the passage 
of such resolution, the board of education should obtain bids from all banks 
located in the territory so designated by them. This may be done by· advertise
ment and by sending notices to all such banks. It w0uld seem clear from the 
above quoted provisions of the General Code, and I am of the opinion, that the 
legislature intended such deposit of funds to be made only after the fullest of 
competition between the banks "conveniently located" as to the school district, 
the funds of which are to be deposited, and, therefore, a board of education 
could not designate in such resolution particular banks in a certain territory 
to be "conveniently located" to the exclusion of other banks in the same territory. 
In other words, all of the proceedings in regard to the depositing of school funds 
by boards of education must be carried out with the utmost fairness and publicity 
with the view to obtaining the highest rate of interest possible on such funds. 

Yours very truly, 

U. G. DE:OJ.\X, 

Attomey Ge11eral. 

SCHOOLS- TRE.\SCRER OF TO\\.:\SHIP HO.\RD OF EDCC.\TIO:-.J
TOWNSHIP TRE.\SUREf~. 

T?.cfusa/ of fm,·llship treasurer to •iuo:ijy as fr,·,tsu•a of towuslzip board oj 
of educatiou co1zstitutes a wcatiou of both offices. 

) UllC 4, 1910. 

Hox. D. B. \\'oLCOTT, Prosccutiug Attomcy, Ravcu1w, Ohio. 

DE.\R SIR:- Your letter of :May Wth is recci\'<:d in which you a<;k my 
opinion upon the following question : 

If a township treasurer qualities and gi\'<:S bond as township 
treasurer and refuses to qt1alify and give honcl as treasurer of the 
school funds for the reason that the compensation fixed by the town
ship hoanl of education is not satisfactory to him, has such school 
lH>;•nl the right to appoint a treasurer of the township school dis
trict, or does the fact that the treasurer has refused to qualify as 
treasurer of the school funds operate as a vacation of the entire 
nftice ,uch that trustees of the township can !Ill? 

. In reply thereto I beg leave to submit the following opinion: 
Section -!i(J:I of the General Code reads in rart as follows: 

•·] n each city, village and township school clistrict, the trcas
urL"r of the city, village and township funds, respectively, shall be the 
treasurer of the ~chool funds. ':' ~' ':' 
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Section 476-1 of the General Code reads as follow>: 

"Before entering upon the duties ,of his office, each school dis
trict treasurer shall execute a bond, with sufficient sureties, in a sum 
not less than the amount of school funds that may come into his hands, 
payable to the state, approved by the board of education, and concli
tioned for the faithful disbursement according to law of all funds 
which- come into his hands." 

Section 326.3 of the General Code reads as follows: 

"Forthwith, after the election or appointment of township of
ficers, the township clerk shall make a list of all the officers elected 
or appointed, stating the offices to which they are respectively chosen 
or appointed, and add thereto a requisition that they severally appear 
before him, or some other officer authorized to administer oaths, and 
take the oath of office, and give bond as ·provided by law. Such clerk 
shall forthwith make service of such list and requisition by delivering 
to each person so elected or appointed a copy thereof, or such list 
may be delivered to any constable of the township, who shall make ser
vice thereof as hereinbefore required. Such list and requi~iti011, w:th 
the time and manner of service thereon, shall be returned and tiled in 
the office of the. clerk." 

Section 3263 of the General Code reads as follows: 

"If after receiving notice of his election or appointment, a person 
elected or appointed to a township office fails to take the oath of 
office and give bond within the time required by law, he shall be 
deemed to have declined to accept, and the vacancy shall be filled as 
in other cases." 

Section 3261 of the General Code reads as follows: 

"T f by reason of non-acceptance, death, or removal of a per
son chosen to an office in any township, except trustees, at the regu
lar election, or upon the removal of the assessor from the precinct 
or township for which he was elected, or there is <! vacancy from any 
other cause, the trustees shall appoint a person having the qualifica
tions of an elector to fill such vacancy for the unexpired term." 

Under the above quoted Section -17G:J of the General Code it is made the 
legal duty of township treasurers to act as tre:~~urers of the school funds of 
such township school districts, and the performance of the duties of treasurer 
of the school funds of a township school district is, therefore, an integral and im
portant part of the legal duties of such townshil? treasurers. 

By the above quoted Section 476-1 of the General Code such township treas
urers must, before entering upon their duties as treasurer of the school -funds 
of the township school district, execute a bond with sufficient sureties and in a 
proper amount as therein specified, to the approval of the board of education of 
the township school district. As the township treasurer spoken of in your 
question has never qualified to act as treasurer of the school funds of the town
ship school district within the time required by law, although, as I take it, he 
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has been notitiecl hy \·irtue of Section :l:!li:l, s~·pra, I am of tl•t: o;J::1:.,:: f::,t, ~:ntler 
Section :::!li.", aLcl\e t,uotu.l, l:e must he deemed to h:n·,· de.:Ene;] th: , •thee antl 
the vac;.ncy may he tilled a~ provider! in Section :l:!lil, sur,ra. . \ t• ,\\"n,hip 
treasurl'r can not, in my opinion, accept and perform a part 11!1:;. , ,j t 1:c ,;·.nits 
enjoined on him hy law, and his failure to fully qualify tn peri11rm all ,f the 
duties of his office creates a vacancy in the whole oftice and n11l in re ~arc! to 
the office of treasurer oi the township school tlistrict alonl'. 

Y cry truly yours, 
C. G. DE:\~1.\:\, 

A ttonrey Gel!cra/. 

REAL ESTATE ASSESSORS- PROVISIOX REQUIRIXG THE:\! TO 
CO}IPLETE THEIR \YORK BY JULY 1, IS DIRECTORY. ASSESS
ORS EXTITLED TO CO}IPEXSATIOX FOR WORK XECESSARILY 
DOXE AFTER SAID DATE. 

G July 2nd, 1910. 

HoN. FRA~K J. RocKWELL, Prosecuting Attorney, Akron, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of June 23rd, pre
sentiiJg for my opinion thereon a number of questions pertaining to the powers 
and duties of the real estate assessors and boards of assessors. 

The conditions which you describe in your letter are, I am satisfied, quite 
general throughout the state, and for the sake of convenience I shall consider 
not only the questions raised by you, but also such others as may occur to me 
as possible under different sets of circumstances. Also, I shall take the liberty 
of discussing certain general principles which seem to me to have some bearing 
upon the various questions asked by you before attempting to answer them in 
detail. 

\Vith this end in view I shall assume a typical case, preferring so to do 
than to confine myself to the exact facts stated in your letter: 

It being the second clay of July, 1910, a certain real estate assessor or board 
of assessors has not completed the work of valuing the real property in the 
district; the returns of the assessor or assessors have not been compiled, and 
cannot he completed and filed with the county auditor on the first :\1onday of 
July. 

Query: 1. :\lay the assessor himse-lf or the hoard itself complete the work 
of valuation? 

<l .\ssuming an affirmative answer to the tirst qul'stion, is the assessor or 
are the nH':nbl•rs of the hoard of assessors entitled to compensation ·for such 
work? 

Tht' multitude of questions of this gent·ral type which han: arisen through
out thl' state concern the construction anti application of the so-called Quad
rennial .\ppraisement .\rt, 100 0. L. 1<1, an<! particularly section :; thereof, now 
section ;,.-d/ General Code, which is as follows: 

"Each assessor of real estatl' shall bcr~in the valuation of the 
rt';J property in his district on or hdort' the fi ftcenth clay of J anu
ary a iter his election ancl shall complete 'uch ya]uation on or he fore 
J 1' ly 1i r<t, following." 

Tlll' innrlamcntal question involnrl in the numerous particular questions 
which han· htl'n asked is 1Jriefly, is the prO\·ision as to the time at which the 
yaluatirm oi n·al property shall be completed directory or mandatory? 
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The general rules of statutory constn1ction by which directory and man
't.iatory statutes are distinguished, are well settled. I quote some of the author
ities: 

''The consequential distinction between directory and mandatory 
statutes is that the violation of the former is attellded with no con
sequences, while a failure to comply with the requirements of the 
·Other is productive of serious results * * * The statutory pro
-visions which may thus be departed from with impunity * * * 
are usually those which relate to the mode or time of doing that 
which is essential to effect the aim and pur-pose of the legislature or 
some incident of the essential act. Directory provisions are not in
tellded by the legislature to be disregarded; but where the conse
quences of not obeying them in every particular are not prescribed, 
the courts must judicially determine them * * *" 

Lewis' Sutherland Statutory Construction, Section GlO. 

"There is no universal rule by whi<;h directory provisions may, 
under all circumstances, be distinguished from those which are man
datory. \Vhere the provision is in affirmative words, and there are 
no negative words, and it relates to the time or manner of doing the 
acts which c<;mstitute the chief purpose of the law * * * by an 
official person the provision has been usually treated as directory. 
\Vhere a statute is affirmath·e it does not necessarily imply that the 
* * * time mentioned in it is exclusive, and that the act provided 
for, if clone at a different time ':' * ~· will not have effect. Such 
is the literal implication, it is true; but * * * that implication is 
often prevented by another implication, namely, that the legislature 
intends what is reasonable, ai1d especially that the act shall have 
effect; * * *. Unless a fair consideration of a statute, directing 
the mode of proceeding of public officers, shows that the legislature 
intended compliance with the provision in relation thereto to be essen
tial to the validity of the proceeding, it is to be regarded as directory 
merely. Those directions which are not of the essence of the thing 
to be done, but which are given with a view merely to the proper, 
orderly <!ncl prompt conduct of the business, and by the failure to obey 
which the rights of those interested will be not prej ucliced, are not 
commonly to be regarded as mandatory." 

Lewis' Sutherland Statutory Construction, Section Gll. 
0 

"Provisions regulating the duties of public officers and speci
fying the time for their perjomza11ce are, in that regard, generally 
directory. Though a statute directs a thing to be. done at a particular 
time, it does not necessarily follow that it may not be clone after
wards. In other words, as the cases wziversally hold, a statute speci
fying a time within which. a public officer is to perform an official act 
regarding the rights and duties of others is directory, unless the na
ture of the act to be performed, or the phraseology of the statute is 
such that the designation of time must be considered as a limitation 
of the power of the officer * * *" 

Lewis, Statutory Construction, Section G12, and cases cited, par
ticularly James v. \Vest, 67 0. S. 28. 

'·Statutory prescriptions in regard to the time * * * of 
proceeding by public functionaries are generally directory. as they 
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are not of the essence of the thing to be done, but are given simp:y 
with a view to secure system, uniformity and despatch in the con
duct of public b.usiness." 

793 

2u American & English Ency. of Law, ull!l, and cases cited, 
including Davidson v. Kuhn, 1 Disney, -IU.j. 

See-
Stem vs. Cincinnati, u X. P. 15, 
In re Arnold, 8 X. P. 112, 
Hubbell vs. Renick, 1 0. S. 171, 
State vs. Defiance County, 7 X. P. 23!1, 
State \'S. Covington, 2!) 0. S. 117, 
State \'S. Kiesewetter, 4.5 0. S. 2.:i-1, ~60, 
Gates vs. Beckwith, :! 0. D. Heprint, :3!1-1, 

Quoting, 
Cooley on Constitutional Limitations, section !IJ, 
Maxwell on the Interpretation of Statutes, Sec. -!.:i:2. 

In the case last above cited it is quite aptly said (page 260): 

"Whether a provision imperative in its terms should be treated 
as directory or as mandatory, has been held to be a matter of ex
pediency * •:• * it may be said that if no advantage would be 
lost or right discharged, or benefit sacrificed, either to the public, 
or to an individual, by such a holding, the provision might be re
garded as directory. Or, if less injury would result by disregarding 
than by enforcing the provision, according to the law, then it could 
with propriety be treated as directory merely." per Spear, ]. 

These quotations embody several different statements of the same rule, viz., 
\\'here an officer is charged with the performance of a public duty and 

commanded to complete the discharge of it by a time certain. a court will 
inquire, 

1. . \s to whether the completion of the official act in case the officer 
fails to perform it within the time limited, is provided for by law, and 

2. In the event that no such provision of law is found, as to which is 
the paramount intent of the general assembly, the performance of the. duty at 
all events, or its completion within the specified time. If the court finds that 
the law does provide for the completion of the official act in ca-;e the officer 
designated to perform it fails to do so within the prescribed time, or if it 
reaches the conclusion that the public intnest requires the provision as to 
time to be obsen-ed at all events regardless of the completion of the oft1cial 
act, then, and in either e\·ent, the court will hold the prO\·ision as to time man
datory. If, however, the opposite answers are returned to thc<e two <!Uestions, 
the prO\·ision will be regarded as directory. 

There is also a rule that the general assembly must be presumed to have 
have intended to safeguard the interest of taxpayers first of all. 

"\\'hat the law requires for the protection of the taxpayer 
•:< <:• (• is mandatory, and can not be regarded as directory merely." 

Lewis' Sutherland Statutory Construction, section u:2K, and cases 
cited. 

To ant1c1pate slightly, the application of this rule to the case at hand 
would appear to he somewhat difficult at tirst glance, inasmuch as a careful 
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reading of the whole act known as the quadrennial appraisement law leads to 
the conclusion that the requirement that all land be appraised quadrennially by 
assessors elected in a certain way is for the protection of taxpayers, and, like
wise, the above quoted provisions as to the time within which the work of 
valuation shall be completed is for the benefit of taxpayers. 

Perhaps a more exact statement of the rule applicable to the statute is 
found in 26 American & English Ency. of Law, page 620, as follows: 

"Provisions in regard to the assessment and collection of taxes, 
and the measures preliminary thereto, which are intended for the 
protection of the taxpayer, to insure an equality of taxation and to 
prevent a sacrifice of his property, are mandatory; while, on the other 
hand, those intended simply for the guidance of the officers and to 
promote the efficiency of their work are directory." 

Citing State vs. Harris, supra, 
Welker vs. Potter, 18 0. S. 85. 

It is apparent that in order to submit section 5547, General Code, to the 
tests suggested by the rules above stated it will be necessary, at least, to ex
amine all of what is known as the quadrennial appraisement act of Hl00. Upon 
such examination it will be found to be a part of a general scheme of tax
ation, indeed but a part of a general scheme of tax valuation, and that all re
lated statutes must likewise be examined before a conclusion can properly be 
reached. 

I deem it unnecessary to quote the provisions of the quadrennial appraise
ment act which govern the election of real estate assessors and the organization 
of city boards of such assessors, such as are embodied in sections 1. 2 and 3 
of the act in 100 0. L. 81, excepting that provision of section 1 which reads as 
follows: 

"Such real estate. assessors when so elected as aforesaid, shall 
within and for their respective districts have all the power and per
form all the duties heretofore conferred upon or required of the 
decennial assessors of real estate elected under any and all laws now 
in force pertaining to such assessors." 

In connection with this provision, those of section 10 of the act, now section 
5579 General Code. are of interest, viz.: 

"All of the provisions of the statutes of the State of Ohio are 
hereby repealed in so far· as they conflict with or are inconsistent 
with the provisions of this act, aud uot otherwise. All the powers 
and duties conferred by statute upon county auditors, the state audi
tor, county boards of equalization, boards of review, boards of re
view of municipalities, state boards of equalization and election 
boards, relating to decennial and other equalization of real prop
erty, are hereby made applicable and extended to quadrennial ap
praisements of real estate." 

I quote these provisions not only because portions of them have been prop
erly omitted from the General Code, as executed law, but also and more par
ticularly because they clearly indicate the intention of the general assembly to 
effect, hy means of the quadrennial appraisement act, nothing more or less than 
a change in the times and i:1ten·al<; at which real property shall be appraised, and 
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that existing statutes should, as far as possible, be harmonized with an<! fitted into 
the provisions of that act. 

Section 4 of the original act, now section 5348 General Code, provides for 
the inauguration of the work of valuation and is unimportant in the present con
nection. Section 6 provides for the compensation of assessors. Consideration 
thereof may properly be deferred until later in this opinion. 

Section 7 of the original act, now section 33!3 General Code, as amended 
January 31, 1910, contains the following significant provision: 

"If a board of real estate assessors in a city deems it necessary 
to enable it, within the time herein prescribed, to complete the proper 
listing and valuation of the real property within such city, it may 
employ a chief clerk and appoint such expert assistants as it may 
deem necessary, * * *" 

It will be seen by this provlSlon, which is included in the last amendment 
_ of the general assembly that that body has emphasized its command that the 
work of listing and ~~aluation be completed by the first day of July. In one view 
of the case this cause might be deemed to be a legislative construction of the 
law as mandatory. Such a view, however, in my judgment, is superficial. It 
does not conform to any of the tests suggested by the rules of statutory con
str_uction as above defined. To put it in another way, the general assembly might 
declare most solemnly that the statute was intended to be mandatory, and yet', 
under the rules, which courts, from the very necessities of cases, have laid down, 
such a statute might well be held to be directory merely. I am, therefore, of 
the opinion that section 7 as amended has no bearing whatever upon the question 
as to whether section 5 of the quadrennial appraisement act is directory or man
datory. 

Section 8 of the quadrennial appraisement act, now section 5-546 General 
Cod~?, as amended January 31, 1910, provides that, 

"In cities such board of real estate assessors shall cause to be 
printed, in pamphlet form, a list showing all the real estate owners 
* ''' * and valuation made by them of each parcel of real estate, 
and cause a copy of the same to be mailed to each owner of real 
estate in the ward. * ·~ * The expense of preparing, printing and 
circulating such pamphlets in cities, shall be paid out of the county 
treasury upon the order of the board of assessors * * *" 

I can not "escape the conclusion that these notices can not be sent out until 
the ,·aluation of all the property is completed. Hence the direction or mandate 
of section .J of the Act, now section 53!7 General Code, whichever the provision 
of time ma)· he, might be complied with, and yet a city board would haYC official 
dutil·s to pl'rform after the first of July, and would have to continue to exist 
as an offiC"ial hoar<! for the purpose of rlrawing the 6rder on the auditor pro
vide< I for in saicl section 8. 

SeC"tion !l of the Act, as amended January 31, 1910, 11ow section ~366 Gen
eral Cock, mntains specific authority for the appointment, with the approval of 
the county a111litor, of such assistants as may be necessary in his judgment 

"to enaJ,],. him to complete, within the time prescribed by law, the 
propt'r Ji.,ting and valuation of the real estate therein." 

So far as thi-; provision is concerned it is almost identical with that of section 7, 
and the comments heretofore marie with res[Ject to tht: d'iect of the latter section 
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apply as well to this provision of section 9. The very last clause of said amended 
section 9, now sectiotl 3366 Gen'eral· Code, contains a remarkable provision, viz.: 

"In tGwnships ruid-vjltageS.. the c"'otmty. (.ccim~i&sioners- and county 
auditor) and in cities, the mayor, president of council and county 
auditor, shall determine and limit, between the dates provided, the 
time necessary for such assessor or board of assessors to perform the 
duties required of them by law." 

T quote this section at tl:is time. not because I believe it has any direct 
bearing upon the construction of seLtion :J, but simply so that it may be taken 
into account in connection therewith. As a matter of fact, I believe that it is 
to be read in connection with other provisions respecting the fixing of the ·com
Pellsation of real estate assessors. I shall allude further to this provision in dis
cussing the question as to whether such assessors are entitled to any compens~
tion for services perfornied after July 1, 1010. So far as it affects the meaning 
of section 5 of the act, this provision merely serves to emphasize the legislative 
command and intent that the work of the assessors be completed by July 1st. 
Inasmuch, however, as it does not answer any of the questions above suggested 
as tests for the determination of the directory or mandatory nature of the 
statute, it is not conclusive in that respect, and is to be placed in the same cate
gory with the provision of section 7, and the other provision of section 9 already 
quoted. 

The provision last above quoted is interesting in one respect, viz.: It ap
parently assumes that all the services of real estate assessors are those rendered 
under the quadrennial appraisement act. As already stated, this assumption is 
erroneous. There are other duties of real estate assessors not prescribed by the 
quadrennial appraisement act, and a consideration of which may be of service in 
reaching a conclusion upon ·the main question submitted by you. Thus section 
5555 General Code, being l{evised Statute 2700, provides that, 

"The assessor shall * * * before he makes his returns to 
the county auditor * * * deliver to the owner or agent of any 
tract or lot in his district, by mail or otherwise '~ * * a true and 
certified copy of the valuation of each tract or lot, also of any build-
ing or buildings thereon, so valued by him * * *" 

This duty is in adidtion to that of sending out the pamphlet list provided 
for by section ,J:J-!0, General Code, and it is a duty that must be performed after 
the work of ~·aluatiou has beell completed a11d before the relunzs are made. 
Thus, it is a duty which must and can only be performed after July first, if the 
work of valuation referred to in Section .·,.;.ti is not completed until that date. 

Section ,J.j(i.j, General Code, which mav he inconsistent with the amend
ment of Section !l of the quadrennial appraisement act passed January :n, 1010, 
now Section .-,.)JG, Gcner'al Code, and aboYe quoted, (a question which it is not 
necessary here to consider) provides as follows: 

"An assessor who deems it necessary to enable him to complete, 
withi11 the time prescribed. the listing and valuation of tht property 
* " * of !"is district, * * ':' may appoint a qualified citizen 
''' * ·· as an assistant." 

I quote this se:tion becat•se it was 
quadrennial appraisement law was enacted. 

in force for many years before the 
It shows that the general assembly 
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intended that a (then) decennial appraiser should complete his work by a certain 
time. This provision is exactly similar to those of Sections 7 anrl !I of the 
quadrennial appraisement <.ct, and if the courts ha\·e given a meaning or an 
effect to this pro\·ision of former Section 27fl4 R. S., the same i~ \·aluahle :ts 
a precedent in determining the effect of those provisions. 

Section 5;)6!), General Code, formerly Section 2798 Revised Statutes, pro
vides that: 

·'Each assessor, on or before the first lllo11day i11 fu/:y ~· * •:• 
every four years * * * shall make and deliver to the auditor of 
the county a return * * * of the amount, description and value 
of the real property subject to be listed for taxation in his district. 
:;: * * " 

This is the pronswn which formerly contained the expression of the legis
lative intent as to the time when the work of valuation, etc., of real property 
should be completed. lt will be observed that the language is not as emphatic as 
that of Section 5 of the quadrennial appraisement act, and yet I think it means 
substantially the same thing, viz,- that the assessor shall complete the work ·;f 
valuation by a certain date. 

At any rate, whatever conclusions may be drawn from a comparison tJf 
these two section, it is clear that the assessors, under existing laws, have, at least, 
until the first Monday in July, which, in most cases, will be after the first day 
of July, to complete their books of returns. Here again we have duties of the 
assessor or boards of assessors as such which may lawfully be discharged after 
the first clay of July. 

Section 5573, General Code provides that: 

··on careful examination of the returns of an assessor, if the county 
auditor discovers that any tract of land or any lot or part of either, 
has been omitted, he shall add it to the Jist of real property, with the 
name of the owner, and forthwith shall notify the proper assessor 
of such omission. Such assessor shall forthwith ascertain and return 
the value of such tract or lot, or part thereof, and in case of his 
inability or neglect, the auditor may ascertain the value thereof and 
place it opposite such property." 

This section, formerly Section 2802 R. S., is of great importance in the deter
mination of the questions now under consideration. In the first place it indicates 
clearly that the assessors and boards of assessors as such, arc liable to be called 
upon in their official capacity by the auditor, at any time during his possession 
of the as~essors' retums, which possession li~ts, at least, until the third :Monday 
of July, on which date the so-called ''decennial county board of equalization" is 
required hy law to convene, before which board the auditor is required to lay 
the returns made by the district assessors. Sections 5594 and 5598, General Code. 

1 n fact enough has been said, it seems to me, to demonstrate, beyond all 
reasonable doubt, that the real estate assessors and boards of a'sessors ar.: 
officers whose terms of office extend under General Code, Section X, formerly 
Revised Statutes, Section ~. until their successors are elected or appointed and 
qualified according to law, and that they are likely to be, and. in the very nature 
of the case, are almost certain to he called upon to perform official duties after 
the first day of July of the year in which they make the valuations of real estate. 
This disposes of any possible contention that an assessor or board of assessors 
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has no legal existence as such after July 1st, and equally well of the possible con
tention that no compensation may lawfully he paid to asses,ors for any kind 
of work performed after July 1st, although it is anticipating somewhat to make 
the latter statement. -

Section ;:;;:;13 has J•10ti1er b~aring upon the question. If it be determined 
that the po,,·er of the county auditor thereunder is sufficiently broad to enable him, 
in case the work of valuation is not completed by July 1st, to complete it himself, 
then the first test embodied in the rule of statutory construction, above defined, 
is satisfied and the statute in question is mandatory; that is to say, if the general 
assembl); intended that, as a consequence of the failure of the as,essors to com
plete the work of valuation on or before July 1st, the county auditor should 
take the work up where they leave it and complete it for them, they, the 
assessors, having nothing further to do with it, then Section 5 of the quadrenmal 
appraisement act, Section ;:;.j-!7 G"eneral Code above quote<!. is mandatory, anu 
the power of the as,;eswrs and boards of a,;sessors to value real e:;tate ceases 
on July 1st. 

A careful examination of the terms of Section .:;;:;1:~, however, will disclose 
that the auditor has no such pO\ver thereunder to complete the work of the 
assessors. 1 n the tirst place, he can act only ''on careful examination of the 
returns of ~ssessor" and if no returns have been made he has no power at alL 
1 n the second place, he has no power himself to ,-alue real estate even if the re
turns have been made, unless the proper assessor or board of assessors, up011 
Deing requested by him, fails or neglects to make the valuatiot'. 1 t is clear, in 
other words, that this section, far from implying that the power of the assessor 
terminates at any given time, and that the county auditor then steps into his 
shoes, so to speak, really docs, indicate clearly that the assessor continues in office 
with power to yalue real estate, at least upon the command of the county auditor, 
after July 1st. 

It will be found by examination of Section 5;j69, from which a short quo
tation is made herein, that the returns required to be made by the assessors 
must contain yaJuations of all the separate· trasts of real estate in their districts. 
A book or document not containing what, in the judgment of the asses~;ors, is a 
valuation of all the separate traClS in their districts, is· not a return. On readiw~ 
the two sections, ii-:i69 and ;)51:~ together, and for all the foregoing rea::ons, 1 
am of the opinion that the county auditor is not authorized to demand the in
completed results of the labor of an assessor or a board of asscs;ors on the 
first Monday in July or at any particular date, so long as the assessor, or assessors. 
continue able ;tnd willing to perform his or their duties, and to record such 
incomplete work as the "return" of such assessors and then, under Section ;J.j73, 
himself to complete the work of valuation and return. 

Section 5573, in other words, does not "define the consequences'' of non
compli<!nce with Section 5 of tl}e quadrennial appraisement act within the mean
ing of the rule of statutory construction above outlined. 

I have carefully examined the General Code and fine\ therein no provision for 
completing the work of valuation of real property in case the assessors fail to 
complete the same by the first of July. 

Of the laws passed by the last general assembly other than the amendment 
to the quadrennial appraisement act to which reference has already been made, 
I know of but one, namely, the so-called "Langdon Law" which deals even remotely 
with the valuation of real estate. This law being the act of May 10, 1910, creates 
a state tax commission to which is given very broad supervisory power over the 
collection of state revenues and the administration of the machinery of taxati0n 
generally. I have examined this act carefully and find the followit;~g the· only 
pro\'ision worthy of consideration in this connection: 
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··s~ctions 1'1. ·· ':' (< It (the tax cummis,ion of Ohio) shal: 
>ec that all laws concerning the \·aluation and a'SL'ssment of ;:;:: 
cla-scs of ,property, and the collection of taxe' then·un, are faith
fvlly obeyed. It >hall i:;sue such orders and instructions to the <iif
ferent taxing officers as will carry into effect the pru\'isions of law 
relating to taxation and shall en force the same agreeably to the pro
visions of this act ':' '' ':' 

"It shall order a re-assessment of the real or personal prop
erty in any taxation district, when, in the judgment of said com
mission, such property has not been assessed in compliance with the 
law. \Yhen a re-appraisement is ordered in any taxing district the 
commission shall appoint an appraiser or board of appraisers who 
shall forthwith re-assess such property in such taxing district, 
and who shall have all thl! powers, shall perform all the duties and 
shall receive the same compensation from the same sources as pro
vided by law for assessors of real ':' ':' (< property. It shall re
quire county auditors to place upon the tax duplicate any property 
which may be found to ha\·e, for any reason, escaped a'scssment 
and taxation. ··· •:• ' '" 

Broarl as this power is it extends, as will be obserH·d, oniy to thl! "re
assessment" of property, which 1 presume we may infer means re-valuation of 
property for purposes of taxation. It can not complete work which is un
completed; it may only begin all over again. The power to order the auditor 
to place upon the tax duplicate any property found to have been omitted, can 
not be im·oked, in my judgment, to the support of the view that section 5 of 
the quadrennial appraisement act was mandatory, for two reasons: 

1st. The duplicate itself is made up of the returns filed by the assessors, 
and the power to correct the duplicate would not seem to exist at all until 

-the returns are filed. . · 
2nd. The Act of l!HO is a separate and independcnt act, general in its 

nature, and evidently not designed to amend the quadrennial appraisement act. 
Therefore, the meaning of the latter act is to be determined independently of 
the tax commission act, unless the latter clearly appears to have effected an im
plied amendment of the former. Such implied amendments are not f<I\'Ored. 

ln fact, I have not found in the so-called quadrennial appraisL·ment act 
itself, or in any of the related statutes in force previously to its enactment, 
or which have been subsequently passed, any machinery for carrying on and 
completing the work of the valuation of real estate by any authority other than 
the quadrennial appraisers after July 1st in the assessment years. Furthermore, 
I have not found in any of the laws which I have examined any definition 
of the consequences of the failure of the assessors to complete the appraisement 
on that date. Accordingly, it will he seen that by the first of the two tests 
hereinbefore laid down, section 5 of the quadrennial appraisement act must 
be regarded as directory. 

The second test abo,·e suggested was, in short, it being ascertained that 
no consequences of failure to perform an official act within the time certain 
limited by statute are provided by law, which, as between the performance of 
the act and the observance of the time limitation, is to be deemed of prime 
importance within the legislative intent? This test, it seems to me, is very 
easily applied to the law under question, and the answer to this question is 
almost apparent at first glance. I do not think it can be disputed that the intent 
of the law is that real property shall be appraised and valued for taxation 
every four years. The public welfare demands that this be done.· The con-
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siderations supporting this necessity are far more weighty than those under
lying the requirement that the work be done on or before a certain date. In 
other words, it being certain on this date, namely, July 2, 1910, that the quad
rennial appraisement of this year, if completed at all in many of the taxing 
districts of the state, must be completed hereafter in spite of the command of 
the statute that real estate assessors shall "complete such valuation on or before 
July 1st," there is no escape from the conclusion that the work must be finished 
by the assessors. 

l am, therefore, of the opinion that the above quoted provision is merely 
directory ami that it is not only the power but the duty of such assessors and 
boards of assessors as have not completed their work to continue the same 
until it is finished. 

I have gone thus thoroughly into the rules of law and the statutes to 
which they must be applied in the solution of this question because the section 
giving rise to tre qust;on is a new one which has not been judicially construed. 
As a matter of fact, l see no difference in effect between the mandate of sec
tion 5547 and that of section 55G9 above quoted, which requires each assessor 
"on or before the first Monday of July * * *" every four years to deliver 
his returns to the county auditor. This section has been judicially construed, 
and the decision in the case in which such construction was made is, in my 
mind, decisive of the question thus far considered and answered. I quote from 
it at this time, not only because it epitomizes all that I have endeavored to 
state as leading. to the conclusion already reached, but also because it fittingly 
introduces a discussion of the remaining question, viz., that as to the right 
of the assessors to compensation for services in valuing real property after 
July first. 

The case referred to is that of Stormer vs. The Commissioners of Lucas 
County, Reported 8 N. P., 110. In the opinion per Barber, J. will be found the 
following: 

"Jerome Stormer was the decennial appraiser of real estate of 
the sixth ward of Toledo, Ohio, for 1900. He did not make his re
turn on or before the first Monday of July, 1900 * * *. He was 
unable to complete his task of appraising until August 8th. He pre
sented his bill for the thirty-one days' w'ork rendered after the first 
Monday in July to the commissioners of this county. His claim was 
disallowed. He brings this appeal. The * * * agreed statement 
of facts * * * shows that Stormer * * * and his assistant 
wasted no time; but, with all their diligence * * * could not com
plete the appraisement and valuation of the real estate in the sixth 
ward until August 8th, 1900. 

" '' * * The only legal question is, can Stormer recover his 
pay therefor? 

"Only one answer is possible. The law entitles him to the pay
ment of his bill upon the agreed facts. The law is expressed. Sec
tion 2795, as amended last winter, provides t·hat, 

'Such district assessor shall be entitled to receive the sum 
of four dollars. for each day necessarily employed in the per
formance of his duties to be paid out of the county treasury.' 

'·The agreed facts say that he was necessarily employed these 
thirty-one days. There is no statutory provision anywhere to be found 
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prohibiting payment, or that in any manner modifies this express pro
vision." 

"Section 2798, the only provision relied upon as a defense, pro
vides that the assessor shall return to the auditor on or before the 
first ::\Ionday of July every piece of property in his ward. * * * 
It is agreed in this case that this was an impossibility. 

"How could the assessor have made a return of the value of 
every piece of property, if the time was too short for its physical 
accomplishment? It is argued that he might have made return of 
what he had done and showed the auditor what he had not done. 
This is n"t a compliance with the law ~· ~· ~· 

"All enactments impo5ing duties impossible of performance with
in a gi\·en time are directory; such statutes arc understood as dis
pensing with the performance of what is prescribed, when perform
ance is impossible, for the law in its most positive lllJunctions is 
understood to disclaim all intention of compelling impossibilities. 

"Under section 27!JS the essential thing is the proper valuation 
of the property according to law. This is mandatory, and the as
sessor can be made to perform his duty. As to time, it must he held 
to be directory. Otherwise, if the time be too short to perform the 
mandatory part of it, the assessor would haYe to work a miracle to 
keep out of jail and get his pay. If the assessor can not perform his 
impcratiYe duty, under s~;ction 27!JS, within the time limit, he must 
still perform it as soon as he possibly can. \\'hen he has performed 
his imperative duty, the laws says he shall have four dollars per day 
for each clay necessarily employed in its performance. * * ':' It is 
uol perceived, although so claimed ill argument, lzow the law can be 
held directory iu order to wlidate the rctunzs of the assessor hut 
maudatory iu order to in~·alidate his per diem." 

''It was asked where the limit was to be made. If thirty days, 
why not six months? The law fixes the limit. The as<c,sor is en
_titk<l to no pay, except for time necessarily employed." The com
mi~sioners have full power to investigate the honesty ami merit of 
every claim. They should do so. 

"X egligence, waste of time, or idleness, should not be paid for. 
They arc all perfect defenses ~· ':' *" 

801 

As above suggested, this decision !earls naturally to the consideration of 
the question of the compensation of the assessors for time during which they 
are employed after July 1st in the valuation of real property. 

Section 3~68 General Code provides that, 

"The county commissioners of each county shall fix the salary 
of each township, ·village and city assessor in such county. Such 
salary shall be not less than three dollars and fifty cents per day 
and shall not exceed one hundred and fifty dollars per month for the 
time necessarily employed in the performance of their duties. Such 
salary shall be payable monthly from the county treasury on the 
al/ou.•a;zce tfzereof by tlzc commissioucrs upon the warrant of the 
county auditor." 

51 A. G. 
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Standing alone it will be perceived that this section is almost identical in 
terms with that considered by the court in the opinion from which quotation is 
herein made. If there were no other provisions of law the conclusion could be 
easily reached that the assessors would be entitled to receive pay for work of 
yaluation clone after July first. In a word, it is the duty of the assessor to 
work after July 'first. Time so consumed is "necessarily employed in the per
formance of his duties." Therefore, he is entitled to his per diem. 

Some difficulty arises, however, by reason of the pro\·ision of section D of 
the quadrennial appraisement act, as amended January 31, 1910, now General 
Code section 3:3GG. For convenience I repeat the quotat.iou: 

"In townships and villages the county (commissioners and county 
auditor) and in cities, the mayor, president of council and county 
auditor, shall determine a limit, between the ·elates provided, the time 
necessary for such assessor or board of assessors to perform the 
duties required of them by law." 

This is a very strange provlSlon. do not see that it adds anything to the 
law as it formerly existed. Tested by the logic of the court in the decision above 
quoted it appears ini'possible that any board or officer could possibly determine 
ill advance the time which would be necessary for the performance of the duties 
of another officer or board. Your letter does not state whether action has been 
taken u.ncler this provision to limit the time to be consumed by any of the assess
ors or board of assessors within your county. For the purpose of this opinion 
I will assume that proper action has been taken or attempted to be taken under 
fa\"Or of the clause. Furthermore, I shall disregard the defect in the statute 
arising from the omission of the words "commissioners and county auditor" 
placed in parenthesis in the quotation above made. If the clause were valid and 
operative, this omission would probably not be serious as a court would look to 
the original act to explain the ambiguity in the codified section. In the view I 
take of this clause, however, neither of these matters is of any importance. 

The provision, nevertheless, requires careful analysis. ln the first place it 
appears to be the legislative intent that the determination and limitation to be 

,made. under favor of this clause shall be made in advance. This determination 
is evidently not intended to supplant the power of the commissioners under sec
tion 6 of the act, now section 3368 above quoted, to allow claims for compensa
tion of assessors. If that had been the intention section 6 should have been 
expressly amended. It is a cardinal principle of statutory construction that im
plied repeals and amendments ·are not to be favored. Only an implied repeal will 
support the conclusion that the boards created by amended section 9 are to ex
ercise the functions already vested in the county commissioners by section li. For 
this reason alone the other alternative must be taken, and I am, therefore, of 
the opinion that whatever action is authorized under section 9 must be taken in 
advance of sen-ices rendered or, at least, before the completion of the work 
(if the appraisers of 1910 began on time, that is to say, on January 15, 1910, 
the determination in advance under favor of this act of January 31, 1910, could 
not, of course, have been made as to the time in which such assessors should 
complete their work). 

It will be observed that the authority thus attempted to be delegated to 
the boards created under favor of se.ction 9, section 3366 General Code, is not 
to fix the aggregate amount which the assessors shall receive, but to fix the 
time necessary for the performance of the duty. This is not a maximum or a 
minimum, simply "the time necessary" for each appraiser to complete his work. 
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I d•' not belie,-e that this pnn·ision is valid. The legislative intent tim.; to 
provide aga!:;st ddays and extravagances on the part of the appraisers is clear. 
However, I do nut believe that it is competent for the general assembly to 
delegate to any authority whatsoe,·er the power to determine conclu.;i,·ely, 
either in advance or after the fact, the time necessary to he employed in the 
performance ui any public duty. This is a judicial function, quite beyond the 
control of the general assembly. The county commissioners, it is true, have 
authority to allow or disallow claims, hut from their decision an appeal may 
be taken to a court of compt:tent jurisdiction where questions of "necessity" 
may be properly adjudicated according to the constitution. .\gain, for the very 
reason suggested in the decision of Judge Barber the provision is a nullity. 
Let us assume that the county auditor and the county commissioners have, 
prior to July 1st, fixed the time which will be neces:"ary for a given township 
asses.;or to complete the valuation of the property in his district. The as,essor, 
let us 'ay, employs assistants and diligently endeavors to complete the work 
within the time so fixed. Xe,·ertheless, he fails to complete it. Can it J,e said 
that the determination of the board is conclusive? It is at the be:;t a mere 
fiction. It must be admitted that the mere dictum of this board can not be deter
mine the time actually necessary for the performance of the assessors' <lutil·s. 
Inasmuch as the compensation of each asses>or is not made to depend directly 
upon the determination of either of these boards, and inasmuch as the plain 
pron,wn oi law is that he shall be entitled to a certain per diem '·fur the 
time necessarily employed in the performance of his duties,"I am of the opinion 
that the fact, and not the arbitrary determination, controls. That is to say, 
I believe the law to be that each assessor is entitled to his per diem for the 
work actually done by him,- at least, so far as section 9 of the amended act 
is concerned. In reaching this conclusion I have, as above indicated, first de
cided that this clause in section 9 is practically a nullity. I may illustrate the 
vperation of this clause in another way, viz., suppose an assessor actually em
ploys less time than that fixed by the board in the discharge of his duties, is 
he entitled to pay for all the time determined upon by the board? The question 
answers itself. 

c\nother reason for rejecting the section under consideration is found in 
the fact that the two boards created by it have power merely to fix and 
determine the time necessary ''between the dates provided," that is, between 
January 10 and July 1st. It will be seen at a glance that this provision does 
not strengthen the law in any particular, and that the decision of the common 
pleas court of Lucas County is just as applicable in principle to it as it was 
to section 2ifl8, Revised Statutes, under which it was rendered. 

I know of no other provision of the law in any way affectig the matter of 
compensation of the assessors for services rendered in the valuation of real 
property in their districts after July 1st. I, therefore, conclude that real estate 
assessors may receive their per diem compensation for services rendered a ftc r 
July 1st if the same are necessary to the co!Upletion of their work. 

. \s ,;uggested by the court, the county treasury is amply protected. If any 
of these tlclinquent boards of assessors, or assessors, have not been diligent, 
the county commissioners now have, and at all times have had, ample authority 
to disallow their bills for compensation. Furthermore, the limitations of section 
7 of the quadrennial appraisement act as amended, to-wit: 

''that the total cost of any quadrennial appraisement m any 
city ,;hall not exceed the sum of one-twentieth of one per cent. of 
the total tax duplicate of said city (< ~, * unless such excess shall 
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have been authorized by the board of county commissioners and 
county auditor of the county * * * prior to the incurring of 
such excess expense * * *" 

constitute another safeguard of the public treasury. In short, there is no good 
reason why real estate assessors should be allowed to prolong the work of val
uation by dilatory methods. 

Your specific questions are as follows: 

"1. Can the members of the Akron board, or the assessor 
for the village of Barberton, be paid for work done after July 1st, 
in case their respective tasks cannot be completed by that time? 

"2. Under section 7 of the act providing for quadrennial as
sessment, as amended February 12, 1910, can their assistants, such 
as their chief clerk and other clerks, in the case of the city board, 
be paid out of the county treasury for clerical work done after the 
1st of July which could not have been finished before that time? 

"3. Under the amendment of same date can the assistants ap
pointed by the auditor for the village assessor be paid for work 
done after the first of July in finishing what· could not have been 
completed by that date? 

"4. In event the members of the city board, or ·the. assessor 
in the village of Barberton, or either or any of them, refuse to 
work after July 1st in case no compensation can be obtained by 
them for work done after that time, how shall the work be com
pleted? 

"5. In your opinion would mandamus lie against such officers 
to compel them to finish their work? 

"6. I call your attention to section 5573 of the new General 
Code, and ask you whether in your opinion the auditor, in case of 
failure to complete their work on the part of any assessor or board 
of asse~sors, could proceed to ascertain the value of any property 
not returned by any such assessor or board of assessors and place 
the same on the duplicate under the provisions of said section? 

"7. In your opinion would such refusal and failure to com
plete their work after July 1st predicate criminal action of any sort 
against such assessors?" 

The answer to your first question, as will be apparent from the foregoing 
discussion, must be in the affirmative. 

The answer to your second question is also in the affirmative. I deem it 
unnecessary to discuss the particular reasons underlying this decision. It seems 
to me to follow as a matter of course, under the law, that if the assessors 
thernselves can lawfully perform services and be paid for them after July first, 
all their clerks and assistants in the work of valuation may be retained and 
paid so long as the limitation fixed by law or the action of the commissioners 
and the auditor is not exceeded. 

Answer to your third question is likewise in the affirmative. I may say, 
as applicable both to this question and the preceding question, that the mere 
fact that an assistant is appointed for the purpose of completing the work of 
valuation by July first, does not make it unlawful for him to be employed 
after July first. To hold otherwise would result in endless confusion. 
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Answering your fourth question, such refusal to work on the part of any 
assessor would create a vacancy in his office, which would have to be filled as 
provided by law. His successor would ·then be obliged to complete the work. 

In answer to your fifth question I may say that I believe mandamus would 
lie against assessors to compel them to finish their work. 

I have already answered your sixth question. 
Your seventh question, in the face of what I have already held, need not 

be answered. \Vithout quoting and discussing any statutes I may say that I 
have found none as yet under which criminal action might be successfully predi
cated against assessors refusing to complete their work after July first. 

In conclusion, I beg to point out as to the limitation of Section 9, as amended, 
an infirmity, mention of which I have hitherto overlooked, viz,- The dame in 
question provides that the boards therein created shall determine and limit he
tween the dates provided, the time necessary for each real estate assessor or 
board of real estate assessors to perform the duties required of them under this 
act. "The duties required" of "real estate ~.ssessors" under this :tct, the Act of 
Hl09, are, by section 1 of that act, "all the duties heretofore conferred upon or 
re4uired of <lccen:Jial assessors of real f'St~te elected under the bws pertaining 
to such assessment." As I have already pointed out there are duties of real estate 
assessors other than that of completing the valuation bdore July ht, and many 
of these duties, even one of them created by the quadrennial act itself, viz., that 
of sending the pamphlet lists to property owners,- might, in the -;trictest view 
of the law, lawfully be performed after July first. Hence it will be seen that the 
said provision of Section 9 is meaningless. 

In view of some statements heretofore given out from this department 
as to the construction which should be placed upon the quadrennial appraisement 
law, or that part of it tmder discussion in this opinion with reference to the time 
in which such law commands the completion of quadrennial appraisements, I 
deem it proper to say at this time that this is the first formal official opinion 
which has been given upon the subject from this departmeo1t, and that what 
was said upon the matter was to the effect that the General Assembly had fixed 
a time. viz., between January 15 and July 1, within which that body desired the 
work to he completed, and this department from the general experience in the 
past has been, and is, of the opinion that such time under the provisions of this 
law for the employment of assistants should have been sufficient in nearly :~11, 

if not all, cases, whether townships, villages or cities. Our advice, therefore, was 
that the assessors should make every effort to properly complete the work of 
appraisement within the respective districts within the time prescribed by the 
General Assembly. However, on making a thorough examination of the quadren
nial appraisement law, as it now stands, and the decennial appraisement law 
preceding it, with a thorough examination of the court decisions and other 
authorities, I am of the opinion, therefore, for the reasons hereinbefore set out 
that, 

1. The pro,·isions of the law providing that all the real estate in Ohio 
shall be appraised or valued at this time as a basis for taxation during the coming 
four years as mandatory, and that such provisions, therefore, of course, are th~ 
primary purpose of the law. The other provisions of this act are provisions pre
scribing the ways and means by which such primary object shall be consum
mated. 

2. That provision of the law fixin'< the time within which the work shall 
be done is clearly directory. This does not mean that the assessors were at 
liberty to disre;{ard this provision and refuse to make an honest effort to complete 
the work between January 1.-, and July 1. hut since, under the authorities herein
before referred to, this prO\·ision is directory, then the work of appraisement 
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must be completed within such, time as is actually necessary to do t!;e work and 
make the appraisement as required by the mandatory prO\·ision abon: mentioned. 
In other words, it "·as the duty of the present assessors to complete the appraise
ment of all the real property within their re;;pective di;;tricts in this snte within 
the time prescribed by the General Assembly, viz, between January 1-i and July 1, 
if possible, but if in any case such appraisement has not been completed. then 
it is the duty of such assessors to finish the work within such additional time as 
is necessary therefor. 

3. It is the duty of the county commissioners to supervise the action of the 
assessors to the extent of seeing to it that those officers have not purposely de
layed the completion thereof . 

.f. If the work has been faith fully prosecuted, but nevertheless, in any case, 
is not cumpleted, then such assessors must be paid their compensation for what
ever extra time is required to complete the appraisement, and their necessary 
clerks and other assistants, and employes must also be paid their respective com· 
pensations for such extra time. 

5. l f in any case an assessor, or the board of assessors, as the case may be, 
have not completed their work of appraisement and returns they may he compelled 
to do so under proper court proceedings in mandamus, !:Jut in my opinion if there 
should be any such refusal that wovld work <.n abandonment of the office, and 
there would be a vacancy, and such vacancy should be at once filled _by the proper 
authority as prescribed in section 3360 of the General Code, and the work of 
completing the appraisement for the particular district should then he carried on 
by the new assessor or board of assessors as the case may be. 

G. It is not only within the power, but it is the duty of the county com
missioners, in determining compensation fo1· this extra time employed, to take into 
consideration the fact whether the work has been diligently or otherwise prose
cuted. 

Each and all of the above conclusions are established in the case of Stormer 
v. Commissioners above cited on page HJ of this opinion, 8 N. P. old series, page 110. 

Very truly yours, 

U. G. DEN~L\X. 
Attomey Gcllera/ .. 

PROSECUTI:\G c\ TTOR:\EY- COC:\TY DEPOSITARIES- BO~DS OF 
-"PRO"RATA CLAUSE." 

Count}' C0111111issiouers ma:,• not accept bonds frolll count::.• depositaries which 
contain "pro rata clauses." 

October 31st, 1910. 

:MR. LEWIS E. :-L\LLO\\', Assistant Prosecuting Attorney, Toledo, Ohio. 

DEAR SIR:- Your letter of October 27th is received in which you request 
my opinion upon the following statement of facts: 

A bank was created a coul'lty depositary to the extent of three 
hundred thousand dollars, and it furnishes an undertaking or three 
separate undertakings with three separate surety companies, each com
pany furnishing a bond in the sum of one hundred thousand dollars. 
These bonds contain what is known as a "pro rata" clause limiting 
the liability of the surety in case of default on the part of the bank 
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t<• ,;uch Jl"rtiu:J .,£ th~ t11tal !t~ss thereby sustai:Jerl h_.- t:1e county as 
tl~t· j;(.'na:ty .,f tht' bonrl ,!~all htar to thl' tut:tl amount oi u::<lertak
in).!S executed hy the depositary to tlw accl'ptance of the cow:ty com
mi,;sioners. anrl not to exct:ed the pe:1alty of the bond. 

J,; suc!1 a bond "a good and sufficient uPu<'rtaking" wit!1i:1 the 
meaning of section :!7:!:! of the (;eneral Code? 

In reply tbereto I heg lea\·e to submit the following opinion: 

Section :!7::!:! of the General Code reads as follows: 

":\o award shall he binding on the county nor shall money of 
the county be deposited thercunuer until the hypothecation of the 
securities hereinafter proviued, or until there is executed by the 
bank or hanks or trust companies so selected and accepted a good 
and sufficient undertaking, payable to the county, in such sum as the 
commissioners direct. hut not less than the sum that shall be de
posited in such depositary or depositaries at any one time." 

b07 

It seems clear to me that hands containing a "pro rata" clause such as you 
give in your statement of facts are not ''good and sufficient undertakings" within 
the meaning of section 2722. As suggested in your letter, in case of default by 
the depositary, say to the extent of two hundred thousand (~200,000.) dollars, 
and all of the surety companies who were sureties on the bonds of the de
positary remaining solvent and financially able to respond, no trouble would 
arise, but, in the event that one oi such surety companies should become in
solvent, then under the "pro rata" clauses in the bonds entered into by the 
other surety companies, the county would be the loser to the extent of one-third 
of the whole amount in default by the bank. On the other hand, had each surety 
company in such case been severally liable for the full amount of the deposit, 
the insolvency of one of them would not result in loss to the county. The 
county commissioners, of course, should not he concerned with any arrangement 
which such surety companies 4night enter into fixing their liability on such bonds 
as between themselves, but I am clearly of the opinion that they should not 
approve a bond containing a clause such as th~ one cited in your statement of 
facts, which, in the event of certain contingencies, by no means impossible or 
improbable, would relieve the surety companies of a part of their liability, and 
thus cause loss to the county. Bonds containing such clauses, in my opinion, do 
not eomJ,ly with the eddent intent which the legislature had in framing the 
county de~ositary act which was to absolutely secure the county from all possi
bility of loss due to default by a bank in which county funds had been deposited 
under that act, and, l am, therefore, of the opinion that such bonds are not 
"goocl and sufficient undertakings" within the meaning of section 2i22 of the 
Gtneral Code. 

Yours very truly, 

v. G. DEN~1.\N, 
A ttonzey Ge11eral. 
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TAXATIO:..r -INTANGIBLE PROPERTY- \\"HERE LISTED U:..rDER 
CERTAI~ FACTS. 

August 6th, 1910. 

RoN. C. A. LEIST, Prosecuting Attorney, Circleville, Ohio. 

DEAR SrR:- I .beg to acknowledge receipt of your letter of July 30th, en
closing for my opinion thereon the following statement of facts and questions: 

"On :\larch 1st, 1909, L and L moved from a townsltip in this 
county to the city. They were brother and sister and both single. 
They rented a house in this city. They both owned farms in the 
township from which they moved. The sister died last January and 
the brother rented another house and has a house-keeper, keeping 
house for him. He sleeps in the rented house in this city. Last year 
the intangible property was listed in the township where they resided 
before moving to the city. The same was done this year by the 
brother. At the time of removing from the farm to the city both 
retained rooms in the house on the farm which they had furnished 
but neither slept in the rooms so retained. They would go to the 
farm frequently and stay during the day returning to the city in the 
evening. The brother claimed that he came to the city only temporary 
and intended to return to the farm to live. He always voted in the 
township from which he came and claimed that as his place of resi
dence, and is willing to make affidavit to that effect. 

"The board of review claims that his intangible property should 
be listed in the city. 

"\Vhat do ·you consider the domicil of the brother and where 
should the intangible property be listed? Or what do you consider 
the situs of his intangible woperty ?" 

This inquiry invites consideration of section 5671 General Code which, after 
requiring certain kinds of property to be listed in certain ways provides: 

"All other personal property, moneys, credits, and investments, 
except as otherwise specially provided, shall be listed in the town
ship, city, or village in which the person to be charged with taxes 
thereon resid-es at the time of the listing thereof, if such person re
sides within the county where the property is listed, and if not, then 
in the township, city or village where the property is when listed." 

I 
It is apparent at first glance that this section does not in any way modify 

the rule of common law that the situs of the intangible property is determined 
by that of the owner. 

Bradley v. Bower, 36 0. S. 28, 
Grant v. Jones, 39 0. S. 506, 
Cooley on Taxation page 269. 

·Your inquiry, however, seems to raise the question as to whether the word 
"resides" as used in the above quoted section refcrs to the domicil of the tax
payer or to the place of his abode. The word is capable of either meaning. 
See Am. & Eng. Ency. of Law under the headings "residence" and "taxation." 
It is necessary, therefore, if possible, to ascertain by the principles of statutory 
construction which meaning is to be gi\·en to it in this section. Before entering 
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upon such an investigation, however, it is well to define the two possible mean· 
ings of the word. ''Residence" in the sense of domicil is closely analogous to, 
if not synonymous with ''legal residence." Every individual has a "domicil." 
It is that place which the indi,·idual regards as home, and to which when absent 
therefrom he has the intention to return. This i11teation is the essential feature 
of domicil. Residence must have existence at one time in order to create domicil, 
but domicil is not perfect without intent. See Bouviers' Law Dictionary·. 

On the other hand, "residence" in the sense of place of actual abode means 
simply the place where the individual dwells for a considerable interval of time 

. in a tlxed and permanent manner regardless of the intention of the individuaL 
See Ilot!Yiers' Law Dictionary. 

\\'ithout at this time fully considering the facts submitted by you, it appears 
that the person mentioned in your o;tatement has. his place of actual abode in the 
city of Circle,·ille; so that if this is the sense in which the statute employs the 
term "residence" his intangible property should be returned for taxation therein. 

On the other hand, your statement of facts, at least suggests the possibility 
that the person therein mentioned may have his domicil in the out-lying town
ship, ancl if clomicil is meant by the statute, then his intangible property must 
be returned for taxation in such township. 

Cpon im·estigation of the authorities I am of the opinion that the word 
"residence" as used in section 5iGl means "domicil" as distinguished from "place 
of actual abode." The leading case is Boreland v. Boston, 132 :\lass. 89. The 
statute under consideration therein provided in effect that "inhabitants" of a 
munici1;ality on the first clay of :\Iay should be taxed therein for a given year. 
The court in its opinion employs the following instructive reasoning: 

"* * 'citizenship,' 'habitancy' and 'residence' are severally 
words which may in the particular case mean precisely the same as 
'domicil,' but very frequently they may have other and inconsistent 
meanings; and while in one use of language the expressions a change 
of domicil * * of residence, are necessarily identical or synonymous, 
in a different use of language they import different ideas * *. 

"We cannot construe the statute to mean anything else than 
'being domiciled in.' A man need not be a resident any where. He 
must have a domicil. He cannot abandon, surrender or lose his 
domicil, until another is acquired * *. It sureiy was not the pur
pose of the legislature to allow a man to abandon his home, * * * 
with no intention of making any place a place of residence or home, 
and thus avoid taxation. Such a construction of the law would create 
at once a large migratory population * * *. 

"\Ve think, however, that the sounder and wiser rule is to 
make taxation depend upon domicil. Perhaps the most important 
reason for this rule is, that it makes the standard certain. Another 
reason is, that it is according to the general views and traditions of 
our people." 

Thereupon the court considering various authorities as to the meanings of 
the various terms discussed by it comes to the following conclusion: 

"Cpon the whole, therefore, we can have no doubt that the 
word 'inhabitant' as used in our statutes when referring to liability 
to taxation, by an overwhelming preponderance of authority, means, 
'one domiciled'.'' 
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This case is followed by an unbroken line of authority in :\Iassachusetts. 
The rule in Indiana is the same. "In the provision of the assessment law 

'' ·~ the word "residing" has reference to a fixed and permanent domicil and 
not to temporary or transitory residence." Syllabus Culbertson v. Commissioners, 
-'i~ l nd. 3tH. In the opinion page 366 the following language appears: 

"The word used in the third section of the assessment law is 
'reside.' In what sense was that word used? The word domicil is 
not used in our constitution. The words 'inhabitant' and 'resident,' 
'reside' and 'resided' are used as synonymous * *. \Ve think that 
the word 'reside' as used in the third section of the assessment law 
was intended to convey the idea of a fixed and permanent residence 
and not a temporary or transitory abode." 

Followed in Brookover v. Case (1008) 83 N. E. 52·1 and in Schmoll v. 
Schneck ( 1907) 82 ~. E. 805. 

A ?\'ew Hampshire statute used the word "inhabitant" which in :\Ioore v. 
Wilkins 10 ::\. H. 452 was held to mean "domicil." 

A Vermont statute provided that an owner of personal property should be 
taxed therefor in the town "where he resides on the first of April." 

In :'IT a 1m v. Clark, 33 Vt. 5.5 the court assumed the word "residence" to refer 
to the domicil of the owner. 

From the foregoing authorities it seems to me safe to assume that the 
word "residence'' when used in taxation laws means "domicil." If there were 
no such provision as that found in section 5371 and we were left to the common 
law for the determination of the situs of intangible property for the purpose of 
taxation we should find that the same would be the domicil of the owner. This 
was held to be the law in the state o( Kentucky which has no statute defining 
the situs of such property. :\Iontgomery v. Lebanon, 111 Ky. 646. 

Apparent exceptions to a line of authority otherwise unbroken are found 
in certain states, hut upon examination of the statutes therein it will be discov
ered that terms more definite than those employed in section 5371 are to be 
found therein. Thus a statute of X ew York fixes the situs of perwnal prop
erty for tbc puq;osc of taxation at 'the place where the owner's principal busi
ness is transacted or where he spends the greater portion of his time. So also 
the statute •of l{hode Island provides that personal property shall be taxed at 
"the actual place of abode of the owner." 

Upon the foregoing authorities I conclude that the latter portion of section 
5371 is intended- as indeed it would seem at first glance to be intended- to be 
declaratory of the common law, and that it fixes the situs of intangible property 
for the purpose of taxation at the dolllici/ of the owner. This view is supported 
by the provision of section 50i3 General Code defining reside11ce i11 the state for 
the purpose of taxation, but being silent as to the definition of residence as 
among different localities within the state. This statute is clearly remedial, and 
being silent in one respect must be regarded as evincing the legislative intention 
to leave the common law in that respect untouched. 

Coming now to the consideration of your statement of facts I beg to state 
that it seems therefrom that the domicil of the person in question is in the out
lying township. The ultimate question, of course, is as to his intention with 
respect to the permanency of his residence in the city of Circleville. If. as you 
state. he is prepared to state under oath that he regards his residence therein 
as temporary merely, and that he intends to retur}l to a certain place in the town· 
ship to Ii,·e, such a statement would be admissible evidence to prm·e his actual 



.\ TTOR:\EY c;E:\ ER.\ L. !HI 

intention, anrl would be entitled to some weight; It could he oH·r-t:,row!: of 
course hy tl1e proof uf circumstances absolutl·ly negati\·ing such an inll'1:tion, :mt 
I am free to state. that no such circumstances are disclosed in the statement of 
facts. The fact that he rents a house in the city where he sleeps and keeps his 
clothing and personal effects of an intimate nature establishes his place of abode 
merely- not his domiciL The Kentucky case a hove cited is instructive on this 
point. The first hranch of the syllabus therein is as follows: 

"\\'here a farmer removed his family to a neighboring town in 
order to have the advantage of the schools there while his children 
were within the school age, but never voted in town ~nd spent the 
greater part of his time on the farm, and left a part of his house
hold goods in his dwelling house on the farm, reserving the right to 
remove his family back to the house at any time, he has not, though 
he has remained in town for two years, abandoned his domicil in 
the country, and his personal property ':' * is not subject to muni
cipal taxation." 

).fontgomery v. Lebanon, Supra. 

As above suggested, evidence tending to prove domicil or more strictly 
speaking, evidence tending to prove the formation of the intention, which de
termines domicil, is of many possible kinds, and I hesitate to hold categorically 
either that the person concerning whom you inquire is or is not subject to taxa
tion in the city of Circleville. 

As indicating the difficulty of determining domicil in a given case, and as 
suggesting rules which may be used to the board of review in determining this 
and other cases, I beg to quote from another and later Kentucky decision, that of 
Lebanon v. Briggs, 117 Ky. 430. In that case the facts are almost identical with 
those in the ).fontgomery case, except that in the Briggs case the farmer while 
he had moved to town for the purpose of affording his family the advantages 
supposed to be derived from urban residence and while he intended to reside 
in the city temporarily only, and while also he retained rooms on his farm for 
the use of himself and family, did not entertain any fixed intention of returning 
to his or any particular farm. He testified that he intended in the future to· 
make his residence with his family "in the country on some farm. I do not 
know whether l will make it my farm or not but T am going away from town." 
The syllahus is as follows: 

"In an action by a city for personal taxes defendant testified 
that he had left his home in the country, and moved, with his family, 
to the city where he bought a residence. with no fixed intention of 
returning to his farm, which he rented on the shares, reserving 
three rooms in the house for his own usc. Held, that he had become 
a resident of the city and therefore liahle to be taxed as such." 

In a word, the rule defined by these two cases is that when one moves 
from the country to the city for a temporary purpose he does not retain his 
domicil in the country unless he continues to entertain the intention to return 
from the city to the same place in the country where he has previously lived. 

1 f the facts as you state them constitute all the evidence available for the 
determination of the question now before the board of review, I am of the 
opinion that the person concerned therein is not liahle for taxation on his intang-
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ible property in the city of Circleville. 
the solution of the principal question 
laid down. 

Other facts, if any should be applied to 
in accordance with the principles above 

Very truly yours, 
\\'. H. MILLER, 

Assistant Attorney General.. 

IMPROVED ROADS -COG.\"TY COMMlSSlO.\"ERS MUST REPAIR. 

April 11th. lfll 0. 

HoN. D. \V. MuRPH\', Prosccuti11g Attomey, .llilford, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your Jetter of March lOth, in 
which you requested my opinion upon the following question : 

"Should township trustees or county commissioners keep the 
improved roads of a county in repair?" 

The repair of improved roads was formerly regulated by Chapter 10, Title 
7, Part 1, Revised Statutes, being section 4876, et seq. Section 4889 thereof pro
vided that, 

"Each township in the counties of Belm011t, Butler, Carroll, 
Champaign, Clermont (and a number of other counties) * * ~· 

shall be a road district for the care and maintenance of (free turn
pikes)." 

Section 4896 provided that, 

"In ·every other county the county commissioners are hereby con
stituted a board of turnpike directors in which the management of 
all such roads therein shall be exclusively vested." 

There were certain miscellaneous provisions in Chapter 11 relating 
to repairs in case ~f emergency, but the two sections above quoted, 
as those in pari materia therewith, were intended to provide for the 
ordinary repair of improved ~oads. 

The supreme court of this state in the case of Thorniley vs. State ex rei 
Dickey, 81 0. S., decided recently that this scheme of legislation was uncon
stitutional because the statutes in question were of a general nature and did not 
have a uniform operation throughout the state. Had it not been for the enact
ment of the act found in 99 0. L. 360, and consisting of amended section 491!) 
and supplemental section 49HJ-l of the Revised Statutes, this decision of the 
supreme court would have left the state without any provision for the repair 
of improved roads. 

Section 4919-1 became sections 7422 and succeeding sections of the General 
Code. In its present form section 7422 provides that, 

''The county commissioners shall cause all necessary repairs 
to be made for the proper maintenance of all improved roads in 
the county. For such purpose they may levy a tax upon the grand 
duplicate * * *'' 
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Section 7 -1~:3 provides that, 

.. The proceeds of such le1·y ~, ':' ·.· shall he <:< <:· ':' 111 the 
repair of pa1·ed, macadamized, stone and gravel roads, and fnr no 
other purpose." 

lly an examination of the related sections it will !Je ascertained that they 
are intended to provide for the ordinary repairs required to be made on improver! 
roads, and that they are uniform in their operation throughout the statl' 

I know of no laws of the state now in force and applicable to the subject 
of repair of improved roads, other than those included within the chapter oi 
the General Code of which section 7422 is a part. 

lt is my opinion, therefore, that the county commissioners ha1·e the soh: 
power to repair improved roads. 

Very truly yours, 

u. G. DEX~IA:>, 
Attome}' Gclleral. 

COCXTY CO){D1ISSIO~ERS- SAL\RY OF- YEAR FOR \\HI CII 
PAYABLE. 

October }:lth, lfllO. 

HoN. E~DIETT C. SAYLES, Prosecutiug Attomcy, Fremo11t, 0/zio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of September 14th, 
in which you request my opinion as to the year for which the salaries of the 
county commissioners shall be paid. 

You call my attention to section 3001 of the General Code which provide> 
in effect that the annual compensation of the county commissioners shall h~ 

determined by aggregate tax duplicates of the county "on the twentieth day of 
December of the preceding year," and desire particularly to be advised as to the 
year for which the salary thus determined is to be paid. 

The county commissioners' salary act, so called, now section 3001 of the 
General Code, is silent with regard to this question. Section 23!)3 of the Gen
eral Code, however, provides that the board of county commissioners, 

"shall <:< * * hold their office for two years commencing on 
the first ::O.fonday of September next after their election." 

This department has repeatedly held that salaries are payable as of the 
official year of the office as determined by the commencement of the term of 
office, in the absence of any specific provision to the contrary. The county 
officl'rs' salary law makes the calendar year the official year for the payment 
of salaries of the auditor, treasurer, and other county officers, excepting the 
l'OUnty commissioners, the infirmary directors, prosecuting attorney, and the 
county surveyor. There being no such provision with regard to the commis
sioners, I am of the opinion that the salary computed according to the tax 
duplicate of December 20th is the salary of the county commissioners for the 
year 1Jt·g!nning on the third ){fonday of September of the succeeding year. 

Yours very truly, 

U. G. DEN~fAX, 
Attomey General. 
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VlLL\GE-M.-\YOl{, YAC.-\XCY IX OFFICE. 

TV/zen mayor of '<-·illage resigns prcsidcut of coullci/ succetds to office regard
less of lzis failure to gic·c bond as rC<Jllired by council. 

:\0\·ember 16, 1910. 

Hox. lRI'JX McD. S:.IITH, Prosecuting .'"'-ttnrney, Hillsboro, 0/zio. 

DFAR SIR:- J beg to acknowledge 1 eceipt oi your letter en dosing a letter 
.addres5etl t" you by Dr. A. E. Archer, clerk of the village of Lynchburg, in 
which the foliowing question is submitted: 

"The village mayor having resigned, the president of council fails 
to give bond; has the village any mayor?" 

You request my opmwn upon the question thus presented. 
Section 4256 of the General Code provides in part that, 

"* '' * In case of the death, resignation or removal of the 
mayor the president pro tem of council shall become the mayor, and 
scn·e the unexpired term, and until the successor is elected and quali
fied." 

Section 4669 of the General Code provides in p:trt that, 

'·Each officer required by law or ordinance to give bond shall do 
so before entering upon the duties of the office, except as otherwise pro
vided i11 tlzis title * * * " 

Passing by the question as to whether the mayor is ''required uy law" to 
give bond, I am of the opinion that the succession to the office of mayor on 
the part of the president pro tem of the village-council in the event of the mayor's 
death, is automatic under section 4256, and is within the purview of the excep
tion of section 4669 of the General Code. It is evidently the intention of the first 
of these two sections that there shall at no time be a vacancy in the office of 
the mayor, but that the president pro tem. of council shall become mayor at 
the instant at which the death, resignation or removal of his predecessor takes 
place. The requirement that bond shall be given ·and approved before an officer 
enters upon the duties of his office being subject to such exceptions as are '·other
wise provided in this title," it follows that the two sections may be harmonized 
and that section 4256 is to be given effect. 

It is my opinion, therefore, that upon the death, resignation or removal of a 
village mayor the president pro tem. of council immediately becomes mayor, 
and his failure to qualify by giving bond to the satisfaction of council, does not 
pre\"ent him from exercising the powers and duties of the office. 

Y ery truly yours, 

U. G. DEN~l.\N, 

Attomey Gmera/. 
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SQCIIWELS .M.\ Y XOT BE KILLED IX CLOSED SE \SOX \\"HEX 
FOCXD lXJL"IUX(; Ci{()PS. 

Ho:>. (;. l'. (;ILDIER, Prvsccutiizy .-lttvmc:y, ll'arren, Ulziu. 

DE.\R Sm:- I beg tu acknowledge receipt uf your letter of recent date 
in which you request my opinion as tu the right of an owner, manager or tenant 
of premis.:s t0 kill sqUirrels found injuring and de,troying grain duriPg the 
closed sc<,on under the game laws 

Section 1416 General Code pro1·ides that: 

"Xu person shal! kill, injure or pursue a squirrel except fnm1 
the tir;;t day of October to the thirtieth day of Octohl!r, both inclu>'i1·c." 

This section is the Ja,t of seyeral succe,:iil e sections ot the code rdati,J~ 

to the 'casons for killing yariotl'; hinb; and animals. 
Section 1-!14, for instance, reh,tes to the season for killin:.; rabbit'. while 

section 141;, applies to raccoons. !loth of these sections contain sa1·in{ clau><:> 
prcsen·ing the right of the owner to kill in the clooed season 11·hen the animal i:; 
found destroying crops, etc. Apparently the general assembly did not suppo:'<: 
that squirrels were capabk of destroying crops. 

So far as the strict legal phase of the question is concerned I am of the 
opmwn that under section 1416 General Code, an owner has no legal right to 
destroy a squirrel found injuring his crops, excepting in the open season, 

\. ery truly yours, 

C. G. DE:OI.\:>, 
Atton1ey (;{'llcra/. 

PURLIC.\TIOX -XOTICE OF T.\X DCPLIC\TE. 

X01·ember 1;,, 1!110. 

Hox.' R. H. P.\TCHIX, Prosccutiii!J Attomc.\', Chardo11, Ohi(J. 

DEAR Sm:- I beg to acknowledge receipt of your letter of recent elate in 
which you request my opinion as to the proper publication oi the notice of the 
tax duplicate required to be gi1·en by the county treasurer under section 2fl!8 of 
the General Code. 

You point out the fact that section :W!S provides simply that such notice 
"shall he inserted for six consecutive weeks in a newspaper having g,·nl'ral cir.:cl
lation in the county." Howe1·er, section fl:2.i2 of the General Corle is to hl' read in 
connection with section :2iHK of the General Code. 

Section (;:2.-,:2 provides that. 

".·\ proclamation for an election, an order tixing the time' of 
holdin!{ court, notice of the rates of taxation, •:• •:• ·· ami such 
other advertisements of general interest to the taxpayers as the auditor, 
treasurer, probate judge or commis,ioners may deem proper, shall be 
puhlishecl in two newspapers of opposite politics at the county seat, 
if there he such newspapers published thereat. •) '' •:• " 
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The notice pro\·ided in section 26-!l:l of the General Code is required to 
"specify particularly the amount of taxes levied on the duplicate" for the variou'> 
purposes for which taxes are to be le\·ied, and, in my judgment, is such a notice 
as is contemplated. by section G232 of the General Code. 

From all the foregoing it follows that said notice should be pu\.,lished ;n 
two newspapers of opposite politics at the county seat, if such there are. 

Y ery truly yours, 

U. G. DEXMAX, 

Attomey Cell era! .. 

DITCHES .\:\D UR.-\I:\S-:\1:\:\:\ER OF CLEA:\'1:\'G. 

August 3rd, 1910. 

Hox. ]. C. \\",u.! -,~:,· .. x. Prosccufi11y Attorlle}', Mt. Gilead, Ohio. 

DE.\R SIR:- You state that there is a joint county ditch located in West
field Township, :\lorrow County and Oxford Township, Delaware County, whi"h 
needs cleaning out and that while vVestfield Township elected a ditch supervisor, 
Oxford Township has not elected one. You ask whether the ditch supervisor of 
\Vestfield Township may apportion that part of the ditch located in Westfield 
Township under the proyisions of 98 0. L. 280 and 99 0. L. 2:3"1, as now con
tained in the General Code section 6705 of which was amended by the act ap
proved :\Iay 2nd, 1910. 

Upon an inyestigation of the yarious laws referred to by you, it appears 
to me that the ditch supervisor of a township such as Westfield Township can 
proceed with the cleaning out and repairing that part of a county or joint 
county ditch which is located within his township. 

I am therefore of the opinion that the ditch supervisor of vVestfield Town
ship may apportion that part of the ditch located in his township. 

You state also that one of the land owners whose land would be benefited 
by the cleaning out of this ditch is insane and now confined in the State Hospital. 
You ask how the notice provided in section 5 of the act of 98 0. L. 280 now 
containec.l in sections G694 and 6698 of the General Code, may be served upon 
such insane person. 

Such notice shall be served upon the guardian. of such insane person and if 
there is no existing guardian of such person, application should be made for the 
appointment of such guardian- in order that service of such notice may be prop
erly made. 

You ask also how new tile are to be provided in the case of county ditches 
which have been tiled and in which some of the tile have become broken and 
destroyed so that it is necessary for them to be replaced. 

I am of the opinion that, under the provisions of sections 6691, et seq. of 
the General Code, the replacing of broken tile is a part of "the cleaning and 
keeping in repair of township and county ditches" and that the new tile to be 
provided should contain in the apportionment according to benefits to be received 
from the· improvement, which apportionment is made amotig the property owners 
to be benefited by the cleaning and the repairing of a ditch. 

Yours very truly, 

u. G. DENMAN, 

A ttomey Ge11eral. 
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COUNTY CO:\DIISSIOXERS- FR.-\XCHISES- .-\UTHORITY TO GRAXT 
.-\XD PERIOD SA:\IE ).IA Y RUX. 

August 2nd, 1910. 

:\IR. F. :\1. STEVEXS, Prosewting Attonzey, Elyria, Olzio. 

DEAR Sm:- You state that on September 16th, 1899, the commissioners of 
your county granted to a certain railway company, in consideration of the sum of 
$400.00 per year, thl' right to construct, lay, maintain and operate along, upon 
and over a certain bridge and the approaches thereto, a double tracked electric 
railroad, together with all the necessary poles, wires, etc. 

You state that the resolution of the county commissioners is silent as to 
the length of time this grant was to run but does provide that: 

"The right hereby granted shall continue so long as said The 
Lorain and Cleveland Railroad Company shall well and truly perform 
all the terms and conditions herein contained by said railway company 
to be performed." 

You state that conditions have changed much since 188!! and you ask whether 
you have the authority and what procedure should be followed to either oust 
the company from the use of this bridge or to compel a larger payment of rent. 

,\t the time the county commissioners of your county passed the resolution 
above mentioned, September 16, 1809, it seems that the statutes provided no 
specific length of time as the maximum term for a franchise granted by the 
county. such as the twenty-fi,·c year limitation pro,·ided for municipal franchises. 
It may be claimed for this reason that under authority of State ex rei v. Colum
bus Ry. Co. 1 C. C. )J. S. 14.) that the county commissioners at that time had the 
authority to grant a perpetual franchise for an electric railway company. The 
great wt:ight of the authority, however, is against the right of the county to 
grant a perpetual franchise, especially in the absence of specific statutory authority 
setting forth such right without question. A county is but a part or a subdivision 
of the state government and it is well understood that county commissioners like 
other local officers have only those powers which are specifically granted to them 
and thooe powers necessarily implied from their specific powers. It is under
stood also as set forth in ahove case of State ex rei v. Railway Company that 
a franchise is 

"subject to be determined hy the general assembly under section 2 
of Article T, or under sections 1 and 2 of Article XIII of the consti
tution." 

It is said 111 the case of Gas Light and Coke Company v. Columbus, .J() 
0. s. 6-'i: 

"The council cannot, in the exercise of legislative powers, bind its successors, 
unless authority from the state so to do so is clearly indicated * * *· '~ * * 
The council has not the authority to sign away, nor bargain away, the right of the 
city to perform its public duty, especially as to a primary use of its street nor 
to abridge the capacity of its successors to discharge those duties unless some 
express provision of statute is found to that effect." * * '~ An ordinance to 
grant an exclusive right, or a perpetual right to occupy a particular part of the 
street, would be an attempt to hind succeeding councils as to their exercise of 
legislative powers, and would, for reasons stated, be ineffectual." 

,j2 .A. G. 
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E\·en if the county commissioners had the right to grant a pLrpctual fran
chise it does not necessarily follow that they did grant or attempt to grant such 
a franchise for such a length of time. The language of the resolution must 
speak for itself; in construing such language we must remember that "public 
grants of franchises, powers, rights, pri\·ileges or property in which the govern
ment has an interest must be construed in favor of the grantor and strictly 
against the grantee; whatever is not clearly, plainly and unequivocally granted is 
withheld; nothing passes by. implication except it be necessary to carry into effect 
the obvious intent of the grant," 

Joyce on Franchises, sec. 20-t 

and that contracts for an indefinite period are not favored. 

Cinti. Gas Light and Coke Co. v. Evondale, 43 0. S., 257. 

From the information furnished me the franchises granted to the Railway 
Company in your case does not purport to be perpetual, but it is set out that it 
shall continue 

"so long as the '~ 1.' ••• company shall well and truly perform all 
the terms and conditions herein contained by said railway company 
to be performed." 

It appears from this language that the company may terminate the franchise at 
any time by failure or refusal to pay the rental of four hundred dollars per year; 
such a condition especially makes the length of time uncertain and indefinite. In 
addition to this, if the county is without power to terminate the franchise so long 
as the four hundred dollars per annum rental is paid there is lack of mutuality 
in the agreement between the county and the company for the reason that the 
franchises may b~ terminated arbitrarily at any time by the company but cannot 
be terminated by the county at its pleasure. Upon this question the language of 
our supreme court in a recent case of the East Ohio Gas Company v. The City of 
Akron, 81 0. S. 33 at page 52 seems especially applicable. 

"Did the granting of this privilege or right and its accept
:mce constitute an agreement by the gas company that, ha \·ing entered 
the city, it should remain there forever if the city should not permit 
it to withdraw? The logic of the defendant in error would seem to 
support an affirmative answer to this question. But if the company 
enters by virtue of the contract and can withdraw only by con
sent of the city, then the contract lacks mutuality; for we can dis
cover no corresponding stipulation in fa\·or of the company. l t is 
true that the ordinance grants the right to enter and occupy the 
streets, but in respect to the time when it shall terminate its occu
pancy and withdraw, the ordinan_ce is silent. :\fay we infer from this 
silence that the gas company has a perpetual franchise in the streets? 
\Ve are not now prepared to hold that the company has thus ac
quired such a perpetual franchise; and we feel quite sure that e\·en 
the defendant in error, on more mature reflection, would not insist 
upon such a conclusion. This court laid it down as the law, in 
Railroad Company v. Defiaace, 52 Ohio St., 262, 30i, that: 'every 
grant in derogation of the right of the public in the free and un
obstructed use of the streets, or restriction of the control of the 
proper agencies of the municipal body over them, or of the legiti
mate exercise of their powers in the public interest, will be con-
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>trued ,trictly again,t the g-rantee, and li1Jerally in fan'r of the pu:b:. 
and ;?,·<·cr c.rte;zdcd beJ'uizd its express tcn;zs \\-hen nnt inuis:Jc:-:sr:'J:L 
to r:;in effect to the grant.' The doctrine, as well as the jurlgme::t, 
in this case was affirmed in Wabash R. R. Co. <'. Dcf.a;!cc, ltjj' C. 
S., t'~. The ,arne rule of construction was approved and fullm\·ed in 
B!•';· ;:·_ Ch'cagu, 201 l.". S., !IJIJ, a;:d i;: Clcvcla;!d Elcctr:c R:;. Co. 
, .. Cf,·,·cla;zd, 204, L'". S., 116. 

It comes then to this, that in the absence of limitations as to 
time, the .termination of the franchise is indefinite and, to prcsen·e 
mutuality in the contract, the franchise can continue only so long 
a' l1oth parties are consenting thereto." 

819 

It appears from the above and from the informatiun prLscnk<l l1y you 
that such franchise of September 16, 18!J!) "can continue only so long as both 
partie, arc cmbcnting thereto" and that the county may, if it so dcsin·s, terminate 
such franchise by action on the part of its county commissioners. 

Should the county commissioners take such action and should the com
pany rciuse to ahidc by such action the matter could be tested in the courts, 
either by quo warranto by the prosecuting attorney or by a suit in injunction 
brought at the instance of the county commissioners. 

Th~.: authorities upon the specific questions raised by you arc so scarce and 
the power of county commissioners as to the granting of franchises so little 
detincrl hy statutes that a test of the questions raised by you in the courts 
would he of much value. 

ln stating the above opinion I am taking the view that powers of public 
officers are to be strictly construed and that grants by the public are to be 
construed i1i favor of the public. 

Very truly yours, 
u. G. DEX~!.\X, 

Attomey Gmcral. 

ROADS AXD HIGH\\'AYS-METHOD FOR COUNTY AXD TO\\":'JSHIP 
R.\ISIXG Fl!XDS UXDER SEC. G!l03 G. C. TO BUILD. 

August 10th, 1010. 

Hox. ELBERT F. BLAKELY, Prosecuti11g Attomey, Lake Cou11ty, Paillcsz·illc, Ohio. 

DE.\R SIR:- You state that your county has determined to pa\·e a high
way under the provisions of section 6!)03, General Code, that the county and 
a township have agreed under section 6!l03 of the General Code as to the pro
portion of the improvement to be paid by each, but that the county and town
ship have no available funds for such improvement. You ask: 

1. \\'hether the county is authorized, under section G!ll2 of the General 
Code, to issue bonds for the share assumed by the township. 

::!. \\'hether the county is authorized to issue bonds for the share assessed 
the abutting property. 

3. \Vhether, under section 6912, the payment of the amount of one install
ment therein mentioned refers only to the installment paid by ahutting property, 
and if so, what authority is given for placing the portion of the township on 
the tax list. 

4. \\'hether the owners of abutting property may pay their first install
ment at once without waiting for the regular tax-paying period, and whether, 
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upon such payment, the commissioners are authorized to proceed with the issu
ance- of bonds. 

You also state that under the state highway law the county and a town
ship have each agreed to pay twenty-five per cent of the cost of a state high
way. You ask : 

5. \Vhether, under section 1223 of the General Code, the county should 
issue bonds for fifty per cent of the amount of the improvement, or whether 
the county and township should each issue bonds for twenty-five per cent of 
the amount of such improvement. 

1. Section 6912 of the General Code provides as follows: 
"The assessment so made shall be certified by the commis

sioners to the auditor of the county, who shall place it on the· tax 
list against such taxable property, and it shall thereupon become a 
lien thereon, and be collected in not to exceed ten annual install
ments as other taxes. The commissioners, after the amount of one 
installment has been paid, in anticipation of the collection of the 
balance of such assessment, may borrow a sum of money suffi
cient to pay the residue of the whole of the estimated cost and ex
pense of the improvement, and issue and sell negotiable notes or 
bonds bearing a rate of interest not to exceed five per cent per 
annum. In such event said commissioners shall cause the damages 
to be paid and the improvement to be made forthwith, and may 
add interest at the rate of not to exceed five per cent per annum 
to all unpaid installments and collect them together with the assess
ment." 

Upon a reading of the abo~e section and related sections, I am of the 
opinion that section 6912 authorizes the county to issue bonds only in the 
amount of the balance of the assessments made upon abutting property owners 
and that such section does not authorize the county to issue bonds either for the 
share assumed by the township or for any portion a~sumed by the county not 
included in assessments made upon abutting property. 

2. I am of the opinion that section G!Jl2 authorizes the county to issue 
bonds for the share assessed upon abutting property with the exception of the 
amount included in the first installment of the assessment made upon abutting 
property. 

3. I am of the opinion that under section 6Ll12 the language "the amount of 
one installment" refers only to the installment to be paid by abutting property. 
It appears to me that the county is not given authority for placing the portion 
of the township upon the tax list, but that the township trustees must make a levy 
for such purpose and certify the same to the county in the same manner as in the 
case of other township levies. 

Since sections 693G-1 to G956-15 inclusive, as contained in the act approved 
May 7, 1910, refers to road improvements which are made. 

"when a majority of the owners of real estate who reside within the 
county and who own lands lying and bei11g within oue mile in any 
direction from either side, end or terminus of the road or part thereof 
to be laid out, constructed or improved, shall present a petition to 
the commissioners of any county." 

The provisions of such. act apply to this specific kind of road improvement and 
are not general provisions which can, under section 6914 of the General Cod~, 
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be made to apply to a road improvement under section G!J03 et seq., which 
road improvement is made ''on a petition therefor signed by the owners 
lea~t a majority of the foot froutage on a county road or part thereof." 

4. It is held in Page and Jones in "Taxation by Assessment," section 
that: 

'·If an assessment is made payable in installments, it has been held 
that the property owner has an implied right to pay the entire assess
ment at once in the absence of some express provision in the ordinance 
forbidding such payment. If the statute specifically so provides, in
terest may be charged upon such installments and such interest may be 
made a part of the assessment, at least as long as the property owner 
has the right to stop the interest by paying the assessment or any install
ment thereof." 

~21 

latter 
of at 

1085, 

It seems that one reason for requiring the payment of one installment by all 
of the abutting property prior to the issuing of bonds in anticipation of the col
lection of the balance of the assessments, it to estop the abutting propcry owners 
from attacking the proceedings for such road improvement and thus to protect 
and validate the bond issue. This object is accomplished whether the first install
ment is paid at or before the regular tax-paying period. 

I am, therefore, of the opinion that the county commissioners are authorized 
to proceed with the issuance of bonds as soon as the first imtallment has been 
paid by all of the owners of abutting property, if such payment is made prior to 
the regular tax-paying period. 

5. Section 21 of the act of 99 0. L. 308, of which present section 1223 
of the General Code is a codification, provides as follows: 

''It shall be lawful for the commissioner~ of any county or for 
the trustees of any township to incur indebtedness or to issue bonds 
at a rate of interest not exceeding four per cent in the manner author
ized by law, for the payment of the said com~ty or said township share 
of the cost of any highway improvement undertaken under the provi
sions of this act, or any other act in which the state of Ohio pays 
one-half the cost of construction; provided, further, that for the 
purpo~e of carrying out the provisions of this act the county commis
sioners of any county or the trustees of any township in addition to 
any limit fixed by law or to any authority under any act now in force 
gi\·ing authority to sell bonds and fix the rate of interest and levy 
taxes to provide for their payment may, by unanimous vote of the board 
of county commissioner> or of the township trustees, provide for the 
sale of bonds, fix the rate of interest not exceeding four per cent and 
levy taxes for the purpose of paying the same." 

Such section 1223 of the General Code provides as follows: 

''The commissioners of a county or the trustee~ of a township 
shall not incur any indebtedness or issue bonds at a rate of interest 
to exceed four per cent for the payment of the costs and expenses 
of a highway under the provisions of this chapter. Such commis
sioners or trustees, by a unanimous vote, may pro\'ide for the sale 
of bonds, fix the rate of interest not to exceed four per cent and levy 
taxes for the payment of bonds and interest, which taxes may he in 
arlclition to the limit fixed hy any state law or authority." 



822 .\XXC.\L REPORT 

I lind no lan6uage specifically authorizing the county commiSSioner~ to issue. 
bonds for the amount of a road impruyement assumed hy a township under the 
state highway law and am of the opinion, from a reading of the ahm·e ·quoted 
language. that where a county and township haYe each assumed to pay twenty
five per cent of the cost of a state highway, or in fact any other proportion, 
the county should issue bonds only for the portion assumed by the county and 
the township should issue bonds for the portion assumed by the to\Ynship. The 
township, therefore, may issue bonds whether it is acting under :::ection 11<'7 of 
the General Code, or whether it is joining with the county under other sections 
of the state highway law in assuming a portion of the cost of a state highway. 

Yours Yery truly, 

\V. H. }.fiLLER. 

Assistaizt A ttomey Ge11eral. 

ROADS Al\'D HIGHWAYS-METHOD OF \VORKTXG OUT ROAD TAX. 

August 23rd. HllO. 

RoN. E. S. Mc~A~iEE, Prosecuti11g Attorney, Cadi:::, Ohio. 

DEAR Sm:- You call my attention to sections 7486, 7487, 7488, :'3:37:?, 3373, 
5635, 3282, 7562, 7441 and 7442 of the General Code, and ask how much of his 
road tax a taxpayer may work out under the provisions of section 564!1 of the 
General Code, as amended by the act of April 7, 1910. 

Such section 5640 of the General Code, as amended, now provides as follows: 

·'Any person charged with a road tax may discharge the same 
by labor on the public highways, within the proper time, at the rate 
of one dollar and fifty cents per day, and a ratable allowance per 
day for any team and implements furnished by any person, under the 
direction of the superintendent of the proper district, who shall gi,·e 
to such person a certificate specifying the amount of tax so paid, 
and the district and township wherein such labor was performed, 
which certificate .shall in no case be given for any greater sum 
than the tax cha~rged against such person; and the county treasurer 
shall receive all such certificates as money in the discharge of said 
road tax; provided, that, when the commissioners of any county so di
rect, the superintendent shall write on the margin of his lists, opposite 
to the amount charged against all such as may pay the same by money 
or labor, the word "Paid", and shall return his list on or before 
the fifth day of September in the year in which levied, to the town
ship clerk, who shall write on the margin of the list sent him by 
the auditor, opposite to the amount charged against each person who 
may have paid the same in labor or money, as shown by the return 
of the superintendent, the word "Paid", and shall forthwith for
ward the same to the county audit~r. who shall charge all such as 
may remain unpaid, as shown by the township clerk, upon the 
duplicate of the proper county, and the same shall be collected as 
other moneys are collected, in the December installment, by the county 
treasurer. \Vhen such road tax is paid in labor, such lahar shall 
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1J,. pt:ri.,rmc:l hefnre thl' tirst day .,f ~l'!Jtt·milt:r, m t::l' } ,ar ::. 
,,·f:ich lt~\ lefl. .\11 rt ,ad tt.xt·~ cu11l'ctl·c1 ;,y t'ill' c.:"li\lllty trt:;.:.~~'rcr !'!~~a:: 

lh.' paicl n\"er t•• the trt~:t ... Ufl'r (,f t:1...: to\·.·n:'lhil; Llf ia1UtJ:cip:.t' L~ ~r~~ ~ct

tion frun1 \Yhich the sanll· \\·ere C' ,j!u:tl'tl, anri ~11~11 ':l' t'Xpl'nc:l'tl 11:: tht· 

puhlic w:Hls, anrl in lmilding- and n·pairing ltrirl~-;e-, ;li tht: tnw::-1~:1, ;;::•1 
nlt'nicipal coq;nration from which t:ll' taxes wcre Clll!e~te•l. t::l:kr th· 
direction of the tn"tt:es of tht· proper t<n\·n,hip, <Jr cnuncil CJf s.:ch nm

nicipal corporation; and all funds l:eretofore lc\·icd for roar\ pur
poses, ancl not expender!, ::~1all be expended hy the trustees .,£ the 
town;hip or council of the municipal corporation from which the 
same were collected, a~ other taxes collected under the prov_isions 
of this title.'' 

Since sections .'iti-!ti to .ili-!!1, inclusive, of the General Code, are contained 
under the sub-head "township taxes", it is clear that section ;Jfi-!!1 rders only 
to township road taxes. 

In order to understand fully the meaning of such section .)ti!!l, it is neces
sary to go into the past history of such legislation and to investigate especially 
the meaning which has in the past been att'lched to the words ·'any person 
charged with a road tax", as now f0und in section .'ifl-!!l G. C. 

Section R of the act of .'\pril 1!1, lKii, (i-! 0. L. !1:!), provided that: 

"Any person charged with a road tax may discharge the same h~ 
labor on the public highways within the time designated in this act, 
at the rate of one dollar ancl fifty cents per clay. etc." 

Tt is difficult to tell from this act just what road tax could he worked out 
under the meaning of the language ''any person charged with a road tax". \\' e 
find that such section 8, as contained in section ?R::\0 of the Revised Statutes of 
1880, contains such words and that section 2R2!l of the Revised Statutes of 1880, 
in codifying section i of the act of 7-! 0. T~. n·>, provided for an additional road 
tax of one to two mills ''which may he discharged in lahor as hereinafter pro
vided." 

"Cnder the Revised Statutes of 1~~0, therefore, section 2R~!l designated the 
particular tax which might be discharged hy lahor, and section :!RWJ described 
the particular manner in which Sl1ch road tax might he worke•l nut and the 
manner in which taxes not discharged hy lahor should be collected. 

Secti~n 2R:~o, as contained in the act of :\pril 1:!. li~IW, ( 7i 0. L I~!), also 
uses the language: 

".\ny person charged with a road tax may discharge the samt· 
hy lahor", 

and, since section 21<:!!1 remained unchanged at that time, such language rcferre<l 
only to the one to two mill le\'Y set out in section 2R2fl. 

Section 28:!!1, as contained in the act of ~farch 21, 1~87, (Fit 0. L. 2:2-!), 
prm·ided, a> to the township road tax, that in certain counties "one-third of 
said tax may be clischargecl in lahor as hereinafter provided", and that· in other 
counties a levy of one to two mills ''m.ay he discharg-ed in lahor as hereinafter 
prm·iclNl". 

Section :!R:!!l, as amenclcd hy the act of April :1, 11'188, (R.') 0. L U.'i). pro
vick<l that t\\·o mills out of the township road t~x "may he discharged in labor 
as hereinafter prO\·ided." 
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Section 282Q, as contained in the act of April 18, 1892, (89 0. L. 371), 
also provided that two mills out of the township road tax levy "may be dis
charged in labor as hereinafter provided." 

It is seen, therefore, that, from 1880 until the repeal of section 2829 by the 
act of 98 0. L. 327, the language of section 2830- "any person charged with 
a road tax"- referred not to any road tax but to the specific part of the par
ticular road tax set out in section 2829, which part, section 2829 provided, "may 
be discharged in labor as hereinafter prm·ided". 

The act of 98 0. L. 327, which repealed section 2829 R. S., also amended 
section 2830 so as to read : 

"Any person charged with a road tax shall pay the same in 
money to the county treasurer in the same manner as other taxes 
are collected and paid." 

This amendment did away with the discharging of township road taxes by labor. 
The same act provided, in section 1, on page 340, that the township trustees 
might make a levy for road purposes of "not to exceed four mills on each dollar". 
Such tax was to be paid direct and no proyision was made for discharging any 
part of it in labor. 

Such section 1 of the act of 98 0. L. 327 appears to have been amended 
by what is styled "Sec. 1" on page 437 of the act of 99 0. L. 43G. Such section 
1 prO\"Ides that, in addition to such four mill levy, 

"the township trustees may, at any time, if they deem the same 
necessary, levy an amount not exceeding one mill, upon each dollar 
of valuation of the taxable property of the respective townships, for 
road purposes, which may be worked out at the same rates as other 
work is paid for, of a similar nature." 

Section 2830 R. S., as amended in the same act of 99 0. L. 436, provided 
that: 

"Any person charged with a road tax shall pay the sam<' in 
money to the county treasurer; etc.," 

but this provision did not prevent the working out of the one mill levy provided 
for in section 1 and such one mill levy was the only levy at that time which 
could be discharged in labor. 

Such section 1 was carried into sections 7486, 7487 and 7488 of the General 
Code and section 2830 into section 5649 of the General Code. 

Upon the adoption of the General Code, therefore, the four mill levy, pro
vided for in section 7486, must be paid in money and the one mill levy, provided 
for in section 7488, might be worked out "at the rates other work is paid for, of 
a similar nature." However, no road tax levy, other than such one mill levy, 
could be so worked out by labor on the public highways. 

The question before us, therefore, is whether section 5649, as amended by 
the act of April 7, 1910, refers only to such one mill levy when it uses the lan
guage "any person charged with a road tax may discharge the same by labor on 
the public highways," ot whether such section 5649 now permits any or all township 
road taxes to be discharged by labor. 

It is impossible to see how such language as section 5649 can be made to 
apply to all township road taxes. Such an interpretation would clearly interfere 
with th<" object of the levy to "purchase suitable stone or gravel," provided for 
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-in section 3282 of the General Code, and might seriously cripple the work of t:1e 
road superintendent under sections 3372 and 3373 of the General Code. 

Since section 56-W, as stated above, refers only to township taxes, section 
S635 of the General Code, relating to taxes for county road and bridge purposes, 
is not invoh·ed. It is clear, also, that the purpose of the levy provided for in 
section 7.i62 for the repair of bridges would be defeated by permitting part of 
such levy to be worked out by labor. The same is true of the levies provided for 
in sections 7-!-!1 and 74-!2 for the purpose of "cutting down hills, filling low places, 
and making repairs that are necessary by reason of any casualty, etc." 

In going over the history of legislation upon this subject, I find that tfie 
only le,·ies which property owners have been permitted to work out by labor have 
been le,·ies for the common and ordinary repair of public highways and we are 
reduced to deciding whether present section 56-!!J applies only to section 7-!88 or 
whether it applies also to the four mill levy provided for in section 7-!86. 

"Cpon a review of the entire subject, I am of the opinion that section 5649 
applies only to the one mill levy of section 7 -!88. Section 2830, so long as it con
tained a prnvision for discharging a road tax by labor, never designated what 
road taxes should be so discharged, but permitted the language "Any person 
charged with a road tax" to apply only to road taxes which other provisions of 
the law specifically provided might be discharged by labor. It appears to me, 
therefore, that the amendment to section 564!) was intended only to designate the 
manner in which a road tax might be discharged by labor and was not intended 
to enlarge the number of road taxes which might be discharged by labor. In 
other words, the amended part of section 564!) now applies only to such sections 
as 7488, in which the statute specifically sets out that the levy therein provided 
for may be discharged by labor. 

In confining the amended part of section 5649 to the one mill levy of section 
7488, I believe we are in line with the policy of this state since the act of 74 
0. L. !J2, and also that we avoid many inconveniences and inconsistencies whrch 
would arise if such amendment were made applicable to any or all other town
ship road levies. 

Very truly yours, 

w. H. MILLER, 
Assistaut Attorney General. 

COUNTY OFFICERS-COMPENSATION OF OUTGOING. 

December 20th, 1910. 

HoN. ]AY S. PAISLEY, Prosecuting Attorney, Steubenville, Ohio. 

DEAR SIR:- I have your letter of December 13th in which you submit to 
me for an opinion the following question : · 

\Viii the outgoing officer whose term began January 4, 1909, and 
ends January 1, 1911, receive his full pay for the last month which 
does not expire until the 4th day of January? 

It is provided in the act passed April 2, l!J06, 98 0. L. 172, entitled "An 
Act to perf-orm the terms of office of ''arious state and county officers to the 
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constitutional pronstons of (relating to) biennial election," that certain county 
officers shall be elected for a term of two years, and that their terms shall begin 
on the first :.Ionday in January after their election. 

The meaning of this act is unmistakable. It clearly means that the terms 
of these officers shall be for two years, no more and no less, and that their terms 
shall begin on the first :.ronday of the January next preceding their election. It 
also seems perfectly- clear that these officers shall receive compensation for two 
years. no more and no less. It is certainly not the meaning of the act itself nor 
was it the intention of the legislature, in passing the act, that the compensation 
of a county officer elected for a term of two years, and whose term begins on the 
first ::'IIonday in January following his election, shall be increased or lessened by 
reason of the fact that the first :\Ion day in January might be the first day of that 
month or the seventh. 

I am. therefore, of the opinion that the outgoing officer will receive his full 
pay for the last month of his term, notwithstanding his term commenced on the 
4th clay of January, 1909, and the term of his successor begins on January 2nd, 

1911. Yours very truly, 

U. G. DENMAN, 
A ttorne:y General. 

COU:'\TY TREASURER- EMPLOYME~T OF DELlXQUEXT PERSO"'JAL 
TAX COLLECTOR. 

December 13th, HJlO. 

HoN. D. \V. MuRPHY, Prasecuti11g Attome_\', Batavia, Olzio. 

DEAR SIR:- T have your letter of December 6th, in which you submit to 
me for opinion the following question: 

May the county commissioners, under section 5696, General Code, 
authorize the county treasurer to employ collectors to collect de
linquent personal taxes if the list was not publicily read as provided 
for in said section? 

In the case of Commissioners v. Arnold, 65 Ohio State 419, the Court 
held that: 

"County commissioners have no jurisdiction to authorize a county 
treasurer to employ a collector to collect personal delinquent taxes 
under section :!?.'5?, Revised Statutes, (section 5606, General Code), 
until they first cause the rlelinquent list to be publicly read as pro
vided in that section". 

You will readily see from a reading of this case that the Court held that 
the reading of the delinquent list was mandatory. 

I am, therefore, of the opinion that the county commissioners, under this 
section, cannot authorize the treasurer to employ a collector of this tax, owing 
to the fact that the delinquent list was not publicly read at the last September 
meeting of the county commissioners. yours very truly, 

u. G. DEXMAX, 
Attomcy Ge11cral. 
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\"OID T.\X S.\LE- !{EFCXDER OF T.\XES- P.\ID l.'Xl>E:~. 

Pz!rch~rsc;- of /a.r title at ~·oid su/c ~.-lw sz:bsct]I!C'!Il;.• trz}·-,· +,r::.-s b:: -;/;·t:!c 
of suclz /'1!;-c/wse ;;zrzy lza-;·e ,·efz!ilda fo;- a;;zozmt paid at sa!c a;!rl a;•;•zwl ta:':cs 
for fiu ~·ea;-s trccedi;zg discnc·ery of l'7i'Oi' '1..:/ziclz voids sale o;zi,\'-

December :~o. l!llD. 

Hox. }A~!E:S \Y. G.\LDR.\ITH, Prosecuti11y Attome::,•, Jlallsfie/d, 0/zio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of December 19th, 
enclosing a letter addressed to you by Mr. L. H. Beam, Attorney-at-law. The 
question submitted uy 1Ir. Beam to you and by you to this department is as 
follows: 

A certain tract of real estate, in some manner not accounted 
for, acquired two descriptions in the year 1Fl!J2. On the one descrip
tion the property appeared upon the tax duplicate in the name of 
"A" who had always owned it and paid taxes on it. In said year it 
was placed upon the tax duplicate under its other description in the 
name of "B" who never claimed any interest in the property and, 
of course, paid no attention to it, and did not pay any taxes on it. 
In that manner the. property under the second description was placed 
upon the delinquent tax list and sole\ for taxes to "C" in the course 
of time, to-wit: in 1894. Subsequently, and also in due course of time, 
"C" received a deed from the auditor of Richland County hased upon 
his tax title. From that time to the present the property has remained 
upon the tax duplicate in the names of two persons both of whom 
have paid taxes on it, to-wit: "C" and the successor of "A". It is 
conceded that "C's" title is void and "C" now applies for a refunder 
to the auditor of Richland County, not only for the amount of de
linquent taxes which he paid at the tax sale, but also for the annual 
taxes which he has paid since upon the erroneous impression that 
he was the mvner of the property. 

Query: 1iay the auditor refund to "C" all or any of the taxes 
erroneously paid by him? 

Two statutes and two only are acknowledged hy Mr. Beam and by your
self to apply in any way to the question, to-wit: sections 572!'! and :2-'i!'lO of the 
General Code. 

Section .172!1 is in part as follows: 

"ff the taxes charged on land or lots is regularly paid and 
such land erroneously returned delinquent and sold for taxation, the 
sale thereof shall be void. The money paid by the purchaser at such 
void sale shall he refunded to him out of the county treasury on the 
order of the county auditor, ancl so much of the tax as has been paid 
into the state treasury shall be refunded to the county treasury. 
:;· ::: ::: '' 

Befo,~;c considering section 2."i!10 of the General Code it may he profitable 
to consider this ~ection ."i7:2!l and its application to the case at hand by itself. 
Clearly it applies to a case such as that disclosed in your letter. If the taxes 
charged on the lot in que<;tion had het•n regularly pai<l and the land was erro-
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neously returned delinquent and sold for taxes, the tax sale was void. The money 
paid by the purchaser at the tax sale may certainly be refunded to him regardless 
of any limitation in time. 

But this section certainly does not provide for a refunder of any taxes paid 
by the purchaser at the delinquent tax sale other than ~he delinquent tax itself. 
By no comtruction whatever can such a meaning be read into it. A person 
-paying taxes on property held under a tax title deed in the manner described 
in your letter can certainly not rely upon the express provisions .of this section 
for relief by way of refunder. The m1tter is not dependent upon the equities 
.of the case as suggested by Mr. Ream. Such equities can .not override the 
express pro,·i3ion of the st<:tute, nor supply provisions which are not present 
therein. 

The oth~r section cited, section :?.~90 of the General Code, must be read in 
-connection with section :?.589 of the General Code. The related provisions of 
the two sections are as follows: 

"* * * If at any time the auditor discovers that erroneous 
taxes or assessments have been charged or collected in previous 
years he shall call the attention of the county commissioners thereto 
* * * If the commissioners find that taxes have been so erro
neously charged and collected, they shall order the auditor to draw 
his warrant * * * in favor ()f the person paying them for the full 
amount * * *" 

"No taxes or assessments shall be so refunded" (in the man
ner provided for in section 2589) "except as have been so erroneously 
charged or collected in the five years next prior to the discovery 
thereof by the auditor * * *" 

The question is, do these sections govern a case like this? If they do 
govern the case then the holder of the tax title is entitled to have refunded to 
him the taxes which he has paid during the five years previous to the discovery 
of the error; if they do not apply to this case then no taxes whatever can be 
refunded to the holder of the tax title, inasmuch as section 5729, as above stated, 
contains no authority for such refm1der. 

On careful consideration I am of the opinion that these sections do apply 
to a case like this. The taxes paid by the holder of the tax title after securing 
his were clearly erroneously charged and collected, and he is entitled to the 
relief set forth in the statute and to no other relief. 

For reasons which I have made apparent I have riot fully considered the 
equities in the case as presented by Mr. Beam. I am inclined to the opinion, 
however, that the holder of a tax title under the circumstances described acquires 
no equity superior to those of the real owner of the property, even if such 
·equities could be relied upon to read into a statute language which is absent 
therefrom. 

Yours very truly, 

u. G. DEN~1AN, 
Attomey Genera!. 



ATTORXEY GEXERAL. 829 

BO.\RD OF RE\'IE\\'- CLERICAL \\'ORK PERFOIUlED BY CHIEF 
CLERK AFTER EXPIRATJOX OF Tl).lE-BO.\RD REQCIRED TO 
CCnlPLETE \\'ORK-C0).1PEXSATIOX FOR. 

December 2tlth, 1010. 

Hox. PETER ]. BLOSSER, Prosecutiilg Attomey, Clzi/licothe, Ohio. 

DEAR SIR:- I heg to acknowledge receipt of your letter of December ;!:lrd, 
enclosing a ldter addressed to you hy the Chief Clerk of the Board of Review 
of the city of Chillicothe acting as a quadrennial board of equalization for said 
city. The :.tatl'lnent of facts made in the Jetter and upon which my opinion is 
desired, is as follows: 

On the last day of the time allotted to the board of review 
of the city of Chillicothe by the state board of appraisers and as
sessors fur the completion of its work of quadrennial equalization, 
certain clerical work deemed necessary by the board remained un
done; it !Jy order entered upon its journal directed its chief clerk 
to perform all such necessary clerical work, and authorized its 
president to ~ign vouchers for the payment of the clerk for his 
services in performing such work. 

The county auditor now refuses to honor the voucher of the 
president for services and expenses of the chief clerk in pursuance 
of the aforesaid order. 

I am not informed by your Jetter as to the ground upon which the county 
auditor refuses to draw the warrant. The following arc possible reasons for 
his action which occur to me: 

1. It may be contended that the board of review was without authority 
to incur any expense of equalization after the date fixed by the state board of 
appraisers and assessors for the conclusion of ib work. 

2. It might be contended that the specific work which the board orders 
its clerk to do was not such as it might lawfully cause to be clone. 

I can not pass upon the second question which might be in the mind of 
the auditor for the reason that the Tax Commission of Ohio is given authority 
by section 81 of the Jaw establishing that body, 101 0. L. :·HJ!J-420, to issue 
orders and instructions to taxing offiCl'fS. I am informed that the Tax Com
mission has issued orders and instructions to boards of equalization requiring 
them to do certain things and to incur certain expenses in the· doing thereof. 
I am nof, however, informed as to the exact instructions of the Tax Com
mission, and, of course, am not informed by you as to whether or not the 
action of the board of review, which is clearly not one required b:y law, has 
been directed by the Tax Commission. Because of my Jack of information on 
this point I do not pass either upon the power of the board of review to incur 
these expenses upon its own initiative or upon the power of the Tax Com
mission to order them to be incurred. 

The first question suggested by you may be paraphrased as follows: 

Docs the time limitation fixed by the state board of appraisers and as
sessors in any e\·ent preclude the payment of expenses incurred after its ex
piration, the actual work of equalization having been completed within the time 
prescribed? 
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Section 3620 of the General Code proYides that, 

···~ * ~· The state board of appraisers and assessors •) •:• '-' 
may tix the time within which the u.•ork shall be completed." 

This section authorizes the· state board simply to prescribe the time within 
which the duties of the board as such shall be discharged. In this instance the 
object" of the statute is effected by the !imitation upon the time within which 
the board itself shall equa/i:::c the valuations returned to the county auditor by 
the real estate assessors. Clerical work connected with this task, however, is 
no part of the work limited by such a determination of the state board. 

Assuming, therefore, that the work enjoined upon the chief clerk by the 
board of review in connection with its equalization was such work as could 
lawfully be delegated by the board to its clerk, and which was no part of the 
work of equalization itself, I am of the opinion that the clerk may be paid 
for his time spent and. e~penses incurred after the date fixed for the comple
tion of the work of equalization by the state board of appraisers and assessm·s. 

Yours ,·ery truly, 

LJ. G. DEX~L\X, 
Attonzey General. 

CHANGE OF VE)JUE- WHAT FEES PAYABLE TO OFFICERS OF 
COUXTY TO WHICH CASE IS TAKE~. 

December 8th, 1910. 

HaN. N. H. McCLURE, Prosecuti11g Attomey, i!Iedina, 0/zio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of recent date 
submitting for my opinion thereon the following questions arising under sec
tion 136:38 of the General Code, providing for the payment of costs in case of 
change of venue in a criminal case: 

(a) "Do the fees earned by the officers of the county to which 
the case is taken, become the property of the officer, or are they to 
be treated as other fees, and paid into their respective funds? 

(b) "In the case of the sheriff, may he include as a part of 
these fees the .expenses to which he is entitled under section 2!107 
of the General Code, for railroad fare. etc., in subpcenaing witnesses, 
or should these expenses be borne by his own county?" 

Said section 13638 of the General Code proYides simply that, 
' 

'·The cost accruing from a change of venue, illcludi11g the com
pensation of the attorneys so appointed, the reasonable expense of the 
prosecuting atto.rney incurred in consequence of a change of venue, 
the fees of such clerk and the sheriff, and the fees of the jury sit
ting in tl"te trial. of the case in the court of the county to which the 
venue is changed, shall be allowed and paid b ythe commissioners of 
the county in >vhiclJ -such indictment was found." 
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• .11' >ecti"n dot:' nut pnl\·iut: for the dis{'ositio;: of thes~.: f~.:,-,; :~ 
rt:gulatv' t:Je source frt~m which they shall he paid. Th~.:rc is ::r:d:ic.;; i:; t::is ,;2c~:o:: 
ir.co::si,te:;t with tile g~.:neral provision of section 2!1!1li of the General Code, !:Jei::2' 
a porti· .:; of the salar) law applicable, which provides that, 

··such >alaries shall he inste;~cl of all fees, costs, penaltit:>, !H'r
n·nta:.;es, a!lowancc·s and ali other perquisites of whate\·er kind 
,,·hich any of such officials may collect and receive •:• '·' ·.· 

I am of the opmwu that fee' earned hy tht: offict:rs of the county to which 
a chauge of \·enue in a criminal ca'e is harl, are not entitled to retain for their 
own u,e the fe~.:s earned in such case, hut must turn the same into the county 
tnasury under the provisions of section ~!1~:1 of the General ('ode . 

. \u-\l·criug your se"cond question I heg to state that section ~!1!17 of the 
General t ·, •cle. cited hy you, provides that, 

"County cc;mmissioners shall allow the sheriff hi' actual rai'
ruad fare and stn·ct car fare expended in sen·ing civil proces-<:, 
a:Hl supcenaing witnesses in ci\'il and criminal cases. •:• •:• •:··· 

This expense is clearly not a part of the costs of any criminal ·case, and, is, 
therefore, not included in the word ''cost" as used in section I:Jti:lx of the Gen
eral Code. 1t is not "fees'' of the sheriff, 'but merely reimbursement for his 
expetises. Therefore, it is not included within the catalogue of charges to he 
paid uy the commissioners of the county in which the indictment is fotll1d. 

The expenses of the sheriff in subpcenaing witnesses in a criminal case 
transferred to his county upon a change of yenue, are, in my opinion, such ex
penses as are included within the intendment of section ~!1!17 of the General 
Code. 

l am, therefore, ·of the opinion that the commissioners of the county to 
which the change of Yenue i, had must allow and pay the sheriff his actual 
~xpenses incurred in performing such serVIces. 

Very truly yours, 
G. G. DEX~L\X, 

Attonzry Gcllcra/. 

RO.\DS c\XD JIIGH\\'.\ YS- SECT IOX 711:? G. C.- FCLLY DISCCSSED. 

~lay .;, lfl!ll. 
Hox. F. ~1. STE\'EXS, Prosccutill!J Attomcy. 1:/yriu, 0/zio. 

U!.:AR SrR: In your letter of April ~6th, you call attention to that part ()f 
section !7;,7 -7, Batt:s' Reviser! Statutes, which now reads a~ follow, in ..;ection 
·711:! "i the General Code: 

"The compen,ation of the road commi,sioners, engineer ancl assist
ant~ shall be allowed hy the county commissioners, and, with coLillScl 
sen·ices and all other neces,ary expenses, shall be paid out of the roarl 
fut11l raised for the purpose of making such road improYement." 

You ask whether the above language authorizes the commissioners of a road 
district, operating under sections 70!J.j to 7I:l6 of the General Corle, to emphy 
-and compensate inspectors of road improvements. 
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Section '7111, General Code, fixes the compensation which shall be paid to
various persons employed in road district work but makes no mention of inspectors. 

Section 111~l, however, provides that: 

''The road commissioners shall have charge of and superintend 
the improvement of the roads und~r their charge. ~, * * 

This latter prm·ision, in my opinion, authorizes the road commissioners 
to incur the actual expenses necessary in the proper supervision of road im
provements. \\"bile, therefore, the road commissioners arc primarily charged with 
the work of superintendence, I l;el:ne that when it i~~ necessary for them to 
employ inspectors to assist the.n in such superintemience, the cost of such inspec
tion will come within the language of section 7112, all other necessary expenses". 
\\'bile no specitic amol'nt of compensation is fixed for such insp~ctors, nen~rtheless 
the road co.<.J:u-.;:,;1:~.- .. should he guided by the provisions ot section 1111 in 
determining the amount of compensation to be paid per day for such work. 

Yours very tnily, 

U. G. DE:>D!A~, 

Attomey General. 

ROADS AXD Hl GH\V A YS- STATE Al D- MAYNER OF BUILDlNG. 

May 4, 1910. 

Hox. GEORGE C. BARXES, Prosecuting Attonzey, Georgetown, Ohio. 

DEAR SIR: -In your letter of April 15th, you state that: 

"A petition was presented to the Highway Commissioner to build 
a pike in this county, under an act p3.ssed by the general assembly 
and found in VoL 99, p. 308, Ohio Local Laws. Such proceedings were 
had under Sec. 10 of the act, that the Highw::~~· Commissioner approved 
the application and caused the highway described in the petition to 
be mapped, outlined and a profile made thereof by an engineer; also 
had plans and specifications made thereof. After all of this was done 
the same was transmitted to the Board of County Commissioners of 
Brown County, in which this pike was sought to be established and 
imprond, as required under Sec. 11 of the act, and the Board of 
Commissioners refused to adopt a resolution to construct this improve-
ment. * * * 

Y ott state also that: 

"The engineer has presented a, claim to the county commissioners for 
one-half of his services, which he claims is due him on his work 
in Brown County", 

but that 

"Xo levy has ever been made to pay any costs or expenses of this 
highway", 
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and that you' know of no money available in the treasury to pay this bill. You 
ask whether this is 3. legal bill against the county. 

I believe that, under the state highway law, it is the cluty of the county, 
in case it fails to proceed in the construction of a highway after the acts set out 
in sections 10 and 11 of the act of l:!9 0. L. 308 have been performed !Jy the state 
highway commis5ioner, to pay one-half of the cost and expense so incurred 
in the making of surveys, etc. The resolution of the county commissioners of 
Brown County, dated December 28, 1908, in pursuance of which the 'tate high
wa~ commts:'wner caused this hig-hway to he surveyed, etc., contained the follow
ing lang~..a~c: 

"'Resoh:ed, That we do herewith authorize the assumption by said 
county of its share, and also the share of the s~.id township, in the cost 
and expense of the surveys, supervision and construction of said im
provement, in all fifty per cent of saicl co~t and expense." 

This agreement of the county commissioners to pay une-hal i c •i such co-;t 
and expemc is in conformity with the pron,iotb of sections 1G and 2fi of the 
act of 9!l 0. L. :]fl~. which are now found in sections 121!7 and 121.", of the 
General Code. 

Althou~h th.: agreement of the c.mnty commissioners to pay such one-half 
of this cost and expense was made at a time when no fund was availahlc and 
when no ]e,·y had previou!ily been made for this purpose, 1 am of th< opinion 
that this is a legal bill against Brown county. The cost and expense incurred 
in this case did not arise out of any direct contract between the county commis
sioners and the persons to whom this money is ciuc, hut ,uu~c out oi work ann 
material furnished unrlec direction of the stat~ highway commissioner in pur
suance of the specific provisions of the state highway law. 

Yours very truly, 
c. c;. D£,-or.\:-.:, 

• ittoruey Gozcral. 

Co:\DIO::\ PLEAS JUDGE-TI:.\IE OF TAKIXG .OFFICE. 

December 23rd, HllO. 

HoN. DoN J. YocNG, Prosecuti11g Attorney, Norwalk, Ohio. 

D£.\R SrR:- I have your letter of December 14th in which you submit to 
me the following question for an opinion: 

"\\'hen does the term of office of Stephen :\1. Young, who was 
elected judge of the court of common pleas for the first sub-division 
of the fourth judicial district at the last general election ~ovember, 
lfllO, and who was nominated to succeed Judge S. B. Alexander, 
commence?" 

Section 1:i:J2 of the General Code prO\·ides : 

"Each judge of the court of common pleas shall be chosen in 
an even numbered year. and hold his office for six years, commencing 
on the first day of January following his election." 

:J::l A. G. 



831 .\:\Xl:.\L REPUHT 

An act entitled ''An act fixing the terms of judges of the court of common 
pleas prescribing when they shall be elected, and extending certain of their terms, 
so as to effect the purpose of section 1, article XVII of the constitution," which 
was enacted by the general assembly for the purpose of conforming. the election 
of common pleas judges to the constit.utional provisions relating to biennial elec
tions, and which became a law .-\pril 11, 1906, 98 0. L. 119, follows: 

''Section 1. Every judge or additional judge of the court of 
common pleas hereafter elected shall hold his office for six years, com
mencing on the expiration of the term of his predecessor as fixed by 
law, or in case such term be hereby extended, then on the expiration 
thereof as so extended, and shall be elected at the election for state 
and county officers next preceding the commencement of his said 
term. 

''Section 2. The existing term of office of any judge or aclcli
tional judge of said court which would otherwise expire in any even 
numbered year, or in November or December of any odd numbered 
year, shall be and is hereby extended to the first clay of January of 
the odd numbered year next succeeding such expiration, and the in
cumbent of said office at the time when such existing term would 
otherwise expire, shall hold the same· until the expiration of said term 
as so extended, subject to all the provisions of the constitution or 
laws, relative to impeachment, removals or vacancies therein. Pro
vided, however, that the term of any said judge expiring in the year 
one thousand nine hundred and six, whose successor has been elected 
prior to the passage of this act, shall not be so extended. 

''Provided that nothing contained in this act shall affect the 
terms of office or extensions thereof fixed by any special act passed 
by the 77th general assembly. 

"Section B. That all acts or parts of acts inconsistent with the 
provisions hereof, be and the same are hereby repealed." 

Section 1532 of the General Code was taken from section 2 of the act above 
quoted (Revised Statutes 481z) and the act is not, in fact, repealed by the above 
sections of the General Code. You will note that on page 11 of the General 
Table in Volume 3 of the General· Code, that section 48lz Revised Statutes is 
revised by the General Code section 1532. For other disposition or amendment 
qf this act reference is made in the General Table to the Appendix. The Ap
pendix referred to is not in existence in printed form or in any compact form, 
but simply means those sections of the Revised Statutes which are not repealed 
by the General Code, as they now exist on the statute books of this state. The 
act of April 11, 1906, (!J8 0. L. 119) is, therefore, still in force as a whole, and 
is the law which gonrns the particular question at hand. Of course, section 1532 
is the general law in relation to the terms of the common pleas judges in Ohio, 
but the act of April·11, 1906, (98 0. L. 119) still being in force, the two sections 
must be read together, and you will note in section 1 of the act referred to that 
the term of a common pleas judge is for six years "commencing on the expiration 
of the term of his predecessor as fixed by law," unless sucn term is extended 
by virtue of this act. 

The solution of this question, therefore, depends upon the date of the be
ginning of Judge Alexander's term. He was, of course, elected for a term of 
five years. You do not state the date on which Judge Alexander's term began, 
but I assume that it was either May 8, 1905, or May 8, 1906. If Judge Alexander 
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were ckctl'<l in Xo\'tm!Jcr, lfl114, and his term of office !Jegan :\lay 8, 1!J/)3, the 
expiration c,f :1is tt:rm, under section 2 of the above quoted act, would be ex
tended to January 1, 1!Jll, and the rJuestion would be effectually disrJOsed of. 
Section 2 oi the act applies only to "existing terms," and if Judge .\lexander's 
term !Jegan ::\iay, 1!JQ,j, his term at the time of the passage of the act was an 
"existing term" and came \\'it::i!: the operation of t:1e statute. If Judge Alex
ander were elected at the Xo,·emln:r election of 1!J03 for five years, his term 
began ::\Iay 8, 19116. 

Section 2 of the act provides that, 

"The term of any judge expiring in the year nineteen hundred 
all(! six. whose successor has been elected prior to the passage of this 
act shall not he so extended." 

If Judge .\lexandcr were eltcted in Xo,·embtr, 190:i, the term of his prede
cessor would not be extended to January 1, l!J07, under the provisions of the 
act hut would expire in :\lay, 1!JOG. Judge Alcxan<ier's term, therefore, if he was 
in fact l·lected in X ovcmher, lf!O.i, began in ::\Iay, 1!106, and as his term was not 
an "existing term" at the time the act became effective, his term would not be 
extenrlecl hy the act nor would it be effected in any way by it. 

Section }.",, .\rticle IV of the Constitution of 1851 provides: 

"The general assembly may increase, or diminish, the number 
of the judges of the supreme court, the number of the districts of 
the court of common pleas. the number of judges in any district, 
change the districts, or the subdivisions thereof, or establish other 
courts, whenever two-thirds of the members elected to each house 
shall concur therein; but no such change, addition, or diminution, 
shall vacate the office of any judge." 

L'nrkr this section of the Constitution, Judge Alexander's term can not be 
shorten~::d. His term will not expire, if his term began in :!\iay, 1906, until ::0.1ay, 
1911. 

I am, therefore, of the opinion: 
1. That if Judge Alexander was elected in Xovember, 1!J04, his term will 

expire December 31st, 1910, and Judge Young's term will begin January 1, 1911. 
2. If Judge Alexander was elected in Xovember, 1905, and his term of 

office began in :\fay, 1006, that his term of office will expire in :May, 1911, and 
Judge Young's term will begin in ::O.lay, 1!111, on the expiration of the term 6f 

Judge Alexander. Yours very truly, 
u. G. DE:<rMAN, 

Attorney General. 

ROADS .\XD HIGH\VAYS-COlJ)J"TY ::O.IUST PAY TOTAL EXPENSE 
\\'HERE ROADS DTPROVED UXDER STATE HIGHWAY LAW. 

August 5th, 1910. 

Hox. JoHX A. CLIXE, Prosecuting AttorneJ!, Cleveland, Ohio. 

DE.\R SIR:- In your letter of July 2!)th and in the letter of your assistant, 
with enclosures, you inquire whether under the state highway law the county can 
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pay more than one-half of the total expense of an improvement; whether after 
agreeing in its preliminary resolution to pay one-half of the expense of an im
provement the county can later assume a larger portion of the expense; whether 
a county can assume more than one-half of the total expense of the improvement 
without contribution from townships and abutting property owners, and also 
whether under any of the above questions or under an objection as to the con
stitutionality of the state highway law, bonds issued by your county to pay the 
county's share of an improvement will be legal in case the amount of such bonds 
is in excess of one-half of the total cost of such improvement. 

As to the objection that the county cannot assume more than one-half of 
the costs of an improvement under the state highway law we must remember 
that the purpose of the state highway law, as set forth in the original act, 97 0. 
L. 523, and in subsequent acts, such as 98 0. L. 232, 99 0. L. 306 and the pres
ent Code, has ever been to furnish the aid of the state, both financially and in 
the form of services on the part of the state highway commissioner to the various 
counties of the state in furthering the construction and maintenance of improved 
highways. Section 2 as contained in each of the three above acts provides that, 

"The object and purpose of this department shall be to instruct, 
assist and co-operate in the building and improvement of the public 
roads, .under the direction of the state highway commissioner in such 
counties and townships of the state of Ohio as shall comply with the 
provisions of this act." 

Section 1183 of the General Code now provides that, 

"The state highway commissioner shall carry into operation the 
provisions herein relating to his office, and all other laws providing 
for the co-operation of the state with local authorities in the con
struction and maintenance of public highways." 

It was recognized from the beginning that the amount of money contributed 
by the state for state aid to counties would be very small as compared with the 
amount of money annually spent in each county upon public highways. The object 
of the state highway law, and appropriations made under it, l)as been to en
courage the construction of improved roads in each of our counties, and to fur
nish to each county as object lessons in improved roads of a standard resulting 
from the experience acquired by the state highway commissioner who, under the 
law, has been given authority to "make inquiry in regard to systems of road 
building and management throughout the United States, conduct investigations 
and experiments in regard to the best methods of road making, and the best 
kinds of road material, etc." 

In return for the aid given by the state it was required that the county 
should assume at least one-half of the expense of any improvement, such part 
assumed by the county to be apportioned between county, township and abutting 
owners. 

Even in the original act, however, it was provided that the county could 
assume more than half of the expense of an improvement. Thus section 20 of 
the act of 97 0. L. 523 provided that, "nothing herein contained shall prevent any 
county and township from agreeing to appropriate a larger amount for such road 
improvement than the amount specified in this act." 

Under this act the state paid only one-fourth of the cost and expense, it 
being provided in section 11 of the act of 97 0. L. 523 that, "three-fourths of the 
cost and expense thereof shall be a county charge in the first instance." 
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\\"hen we remember that under the state highway law preliminary applica
tions for road improvements must be made prior to the first day of January, and 
several months before it is known just how much money will be appropriated 
by the state for state aid work, and when we recall that the insistence of the 
state is that the state shall in no case pay more than one-half of the expense of 
an improvement, we see the necessity of permitting some latitude on the part 
of the county as to the amount which may be assumed by the county subsequent 
to the appropriation of the state. If the county were arbitrarily limited to the 
assumption of one-half of the total cost very few improvements could satisfac
torily be made. 

Section 16 of the act of 99 0. L. 308 provides as follows: 

"One-half of the cost and expense of the construction thereof 
shall be paid by the trea'Surer of the state of Ohio on the warrant of 
the state auditor issued upon requisition of the state highway com
missioner out of any specific appropriations made to carry out the 
provisions of this act, and one-half of the cost and expense thereof 
shall be a county charge in the first instance, but twenty-five per cent. 
of the whole shall be paid by the township or townships as herein
after provided, said one-half shall be paid by the treasurer of the 
county in which such highway or sections thereof, is located, upon 
the order of the county commissioners upon the requisition of the 
state highway commissioner out of any funds in the county treasury 
for the construction of improved highways under the provisions of 
this act; but the amount so paid shall then be apportioned by the 
county commissioners between the county, township or townships and 
the abutting property as provided by this act; provided, further, that 
110thing contained in this act shall prevent any board of county com
lllissioners or township trustees frail! agreeing to appropriate a larger 
amozmt for any road improvement tha11 the a1110tt11t specified in this 
act, up to the full cost and expense of the same." 

Section l:Z22 of the General Code prior to its amendment contained the 
following language: 

"X othing in this chapter shall prevent a county or township 
from the payment of a larger amount for a road improvement than 
the amount specified herein". 

This department and the state highway department have since the passage 
of the act in !17 0. L. 523 held that a county could assume more than one-half 
of the expense of an improvement, and in the case of most of the improvements 
in the various counties from the beginning of state aid work, the state has paid 
less than one-half of the expense, and the larger portion of the expense has 
been borne hy the counties, no objection having ever been raised in any county 
of the state to such assumption of additional expense on the part of a county 
or to.wnship lt appears from the language of section lfl of the act of !19 0. L. 
301< that the state may be relieved nf the full cost and expense of an Improve
ment anrl lenrl only the aid of the !'tate highway department in the construction 
of such improvement. 

Section 1222 of the General Code was amended hy the act approved ::O.Iay 
19, Etl 0, so as to read in part as follows: 
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.. ,:, ':' '~ ::'vl:oneys so appropriated shall be equally divided among 
the counties of the state, but the amounts so apportioned shall re
main in the state treasury until applied for as provided by law. The 
county commissioners of any county in which a road is constructed 
under the prO\·isions of this act may, by resolution, waive any part 
or all of the apportionment of the expense of such road as herein 
provided to be paid by townships or abutting property owners and 
assume any part or all of the cost and expense of such road improve
ment in excess of the amount received from the state up to the entire 
cost and expense of such road improvement without contribution 
from any township or townships or the owners of property abutting 
upon such road. The township trustees of any township in which a 
road is constructed under the provisiom of this act may, by resolu
tion, waive any part or all of the apportionment of the expense of 
such road as herein provided to be paid by the county or abutting 
property owners and assum~ any part or all of the cost and expense 
of such road improvement in excess of the amount received from the 
state up to the entire cost and expense of such road improvement 
without contribution from the county or the owners of property ahut
ting upon such road." 

As amended this section provides that, 

''The county commissioners of any county * * * may '~ * 
'~ assume any part or all of the cost and expense of such road Im

provement in excess of the amount received from the state up to the 
entire cost a11d expense of such road improvement." 

Under this proviSIOn, as under the proviSIOn of section 16 of the act of 
9!l 0. L. 308, it is seen that a count.v may, as before, assume all of the expense 
of an improvement, receivi~g only from the state the state aiel in the form of 
assistance from_ the state highway department. 

The object in view in amending section 1222 of the General Code was not 
to change this phase of the law but rather to provide that a county might assume 
any part or all of the expense of an improvement without being required to 
apportion such expense among the townships and abutting property owners. In 
other words. the amendment enables the state to deal with a county in state 
aid work without requiring either the state or the county to deal with townships 
or abutting property owners. Cuyahoga county can, therefore, agree to pay, 
and pay, any part of the expense of an improvement under the state highway 
law up to the entire cost and expense of the same. The fact that the prelim
inary resolution of the county was made with the idea that the county should 
pay but one-half of the expense will not prevent the county from later assuming 
a larger portion of the expense. As stated above, the prelimiilary application 
is made long before the amount of money to be appropriated by the state can 
be ascertained. After the appropriation by the state, the highway commissioner 
prepares plans, specifications and estimates. \Vhen these have been approved 
by the county commissioners, the county then enters into its agreement ·as to 
the amount of the expense which it will assume in the construction of such im
provement. l.'ntil the county has entered into such agreement, the c0unty is 
in no wise bound hy any preliminary resolution so far as the actual construction 
of an imprO\·ement is concerned. A county can. therefore, hy resolution, agree 
to assume more than one-half of the expense of an improvement at any time 
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prior t<> the time when t:.e state: hig-hway crnnmissiont:r a<lH•rti,,s L rr hi<ls for 
the construction of such im;.>m\·t:ment. .\nrl when the CCJl'nty, U!Hlc:r ,;,·:tion 1:!1Jl 
of the GL·neral Code has given its appnl\·al, the county is kgally iJ,und to pay 
a ~um up to the amount so a;sumed upon the awarding of a contract hy the state 
highway commissioner as providL•d in said s~:ction 1;!111. 

\\'hile ohjc:ction has been IT'ade to the constitutionality of the: state highway 
law on the ground that state highways are to be constructed only outside of 
the Jimits of municipalities, and while the dictum of the supreme court in the 
case of Hixson v. Durson, et a!., ;)! 0. S. 470, has been quoted in support of 
this contention, I am unable to find any actual decision of the supreme court 
upon 'this question, the supreme court in the ahO\·e case having stated that, "This 
point ':' •:. ':' is kft undecided". 

I believe, however, that highways constructed under the provision CJf the 
state highway Jaw would not come under the objection thus raised hy the 
supreme court, en~n had the supreme court decided such point specifically. 

l:nder section 1224 of the General Code the county con1missioners are 
given power to make a levy ''for the creation of a fund to be known as the 
state and county road improvement fund" Out of this fund the county may 
spend money for the improvement of roads either within or without municipali
ties. In fact section 7414 of the General Code provides that, 

"The county commissioners may expend so much of the 'stall: 
and county road impro\·ement fund' as they deem necessary in re
pairing any free improved roads within their respective countie<' 

Even if the fund mentioned in section 1414 were not the same fum! re
ferred to in section 1224, the fact that the levy may be as great as one mill 
indicates, when we consider the duplicates of the various counties, that the fund 
so to be raised in most cases will exceed any amount ever appropriated h:; the 
state for a particular county, and I find no provision of law which would pre
vent county commissioners from using this fund for highways receiving 'tate 
aid or for other highways anywhere within a county. In other words, the fund 
so raised is levied upon all the property of the county and may he expended 
in any part of the county. The state highway Jaw merely provides that the 
state will aid in the construction of highways outside of municipalities. So 
that there can be no objection to this limitation so far as the county j, cun
cerned. \\'hen a county has once selected a highway to he constructed with 

· stat\• aid, and all the proceedings up to the issue of bonds han' been legal, 
as above explained, it appears to me that there can be no more objection to the 
validity of such bonds on the ground that such improvement belongs to only 
one part of the county than there can be objection made to the validity of lvmds 
issued for the construction of a particular bridge or a particular street or high
way. 

In addition to this it is claimed hy many that a municipality is Lcwtlted 
as much as any other part of a county by the construction of an improved road 
outside of such municipality, and the provisions of the state highway Jaw limit
ing state aid to roads outside of municipalities may be a legislative declaration 
upon this subject which cannot be overturned by the courts. 

For the above reasons, and since a Jaw is presumed to he constitutional 
until declared to be otherwise by the courts, I am of the opinion that honds 
issued under section 1223 of the General Code for your county state highway 
improvement arc kgal and valid, even though such bonds are in an amount in 
excess of tht: amount of state aid money given to yovr county. Enn if it 
wen· hel<l that the provision of the state highway Jaw prohihiting the giving 



AXNUAL REPORT 

·of state aid for highways constructed within municipalities rs unconstitutional, 
it appears to me that the court would take into consideration the entire state 
highway law and the importance of state aid in general as compared with this 
particular limitation, and would hold that the state was required to aid a 
·county in the construction of a road whether such road were within or without 
.a municipality. If such a view were taken, inasmuch as the particular road 
mentioned by you is a road selected by your £ounty, and without a municipality, 
:mch a decision, in my opinion, would not affect your case. 

Yours very truly, 
\V. H. MILLER, 

First Assistant Attorney General. 

ROADS AND HIGHWAYS-STATE HIGHWAY LAW -COUXTY MAY 
PAY MORE THAN ONE HALF OF TOTAL COST FOR ROAD. 

September 21st, 1910. 

Ho:-~. R. H. PATCHI.:-l, Prosecuti11g Attor11cy, Chardon, Ohio. 

DEAR SrR:- You state that your county advertised for the sale of $20,000 
bonds at 4% under section 1223 of the General Code to raise money for the 
construction of a road under the state highway law; that such bonds were 
sold to the First National Bank of Chardon but that such bank now refuses 
to accept the bonds, claiming that, since the State of Ohio is paying only 
$6.000 toward the construction of such road and not one-half of the entire 
cost of such road, such bonds are illegal. You ask my opinion as to the 
validity of such bonds and also as to the deposit of a check for $1,000, de
posited with you as security by such bank. 

In a former opinion of this office already submitted to you it was held 
that •ection 1206 of the General Code authorizes but does not require the state 
to pay one-half of the cost of a state highway improvement; that, under section 
1223 of the General Code and also such section 1223 as amended by the act of 
101 0. L. 285, a county may assume more than one-half of the cost and ex
pense of a state highway improvement, to-wit, "any part or all of the cost and 
expense of such road improvement in excess of the amount received from the 
state up tq the entire cost and expense of such road improvement." 

Since applications for state aid are made by the county prior to January 
1st· of each year and therefore prior to the meeting of the general assembly 
which appropriates state aid money, and since the state highway commissioner 
is authorized to prepare plans and specifications for such road improvement prior 
to the appropriation of state aid money by the general assembly, it is seen that 
all preliminary steps for such road improvement, except the final resolution of 
the county commissioners and the letting of the contract, may be taken before 
it is known how much the state will contribute or whether the state will con
tribute any part of such expense. \Vhen we consider this fact. and also the 
fact that the state highway law provides for state aid for the purpose of en
couraging counties to construct more improved roads than in the past, it be
comes clear that the objects of the state highway law can be fully realized only 
in case counties are permitted to pay more than one-half of the cost of such 
road improvements. This has been the rule from the very beginning of the state 
highway law and I see nothing in the present law which would prevent the 
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continuance of this policy of permitting the counties to pay more than one-half 
of the cost of road improvements. 

Since section 1223, G. C., authorizes the sale of bonds by the county up 
to the amount assumed by the county, this department has held that it is legal 
for a county to issue bonds in excess of one-half of the cost of a state high
way improvement, as is being done in the case of your county. The First 
1\ ational Bank of Chardon, therefore,· should be required to accept your bonds 
or you should forfeit their deposit of 81,000 which the county holds to secure 
the bank's performance of its contract with the county. The bank is not jus
tified in refusing to take such bonds in the absence of an opinion of the supreme 
court or any other court and a court opinion upon this question can only be 
obtained through an action instituted in a particular case, such as the case of 
your county and the bank at Char~on. 

Yours very truly, 

u. G. DEX~I.\X. 
Attorney Ge11era/. 

ROADS AXD HIGH\VAYS-~1AX.\"ER OF DISTIUB1JTIXG STATE ,\TD. 

September 21st, 1!Jl0. 

Hox. To~r 0. CROSS AX, Prosewti11g A ttvmcy, .V ew Lcxi11glo11, Ohio. 

DEAR SrR:- You state that in the year 1909 Perry county received :-;.),086.76 
state aid money for your county and distributed such money to the various 
townships of the county; that the county by levy for 1fl09 produced a fund of 
$5,709.:{8 under the provisions of section 31 of the act of 99 0. L. ~08, which 
f_und was not available for distribution until after the February and August 1910 
settlements. You ask whether such fund should be distributed to the township:; 
under such section 31 of the act of 99 0. L. 308, or whether such money should 
be spent directly by the county commissioners under lhe provisions of the present 
General Code. 

If the levy of the county was made for the purpose of securing the 1909 
apportionment of the state amounting to S\586.76, the fund arising from such levy 
should be distributed in the same manner as such sum of S.'i,.586.76 received from 
the state for the year 1909. If, however, such fund was not levied for the pur
pose of securing the 1909 appropriation under such section 31, if. for example, 
the county distributed to the townships during the year 1909 a sum of money 
equal to the amount received from the state during 1909 and has a balance which 
can be added to the amount the county may raise under sections 1218 and 1224 rJf 
the General Code in order to secure the county's portion of the slate's 1!110 
state aid appropriation, such balance, with the rest of the money raised by the 
county for 1910, may be expended by the county commissioners directly in the 
same manner as the funds received from the 1910 state aid appropriation. 

Yours very truly, 

U. G. DEX~fAX, 

Attonzey Gcllera/. 
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COC:'\TY C0:\1MISSIOXERS .:\L\ Y C:'\DER SECTIO:'\ G!J.J,j G. C. t.:.tPROVE 
R0.-\0 \\"HERE P:\RTY IS WlTHIX .:\1TXICIPALITY. 

] une 21st, l!JlU. 

Hox. HoLLAXJJ C. \\'EBSTER, Prosecuti11g Attomey, Toledo, Ohio. 

DEAR SIR:- You state that •the county commissionersof your county contem
plate the improvement of a public highway known as Glendale Avenu~. the c<'nter 
line of which, throughout its length, is the boundary line between Pt. Lawrence 
township (now the city of Toledo) and Adams township; that they propose 
to levy for such improvement under the provisions of section 69.J.j of the Gen
eral Code. You ask whether or not the county commissioners ha\·e authority to 
construct an improvement, any portion of which, or territory to be affected by 
the assessment therefor, is within the limits of a municipality. • 

In Wells v. McLaughlin, et al., 17 Ohio, !)9, it is held in the syllabu,; that: 

"The power conferred upon county commissioners to lay out and 
establish county roads, authorizes them to locate a road within or 
through an incorporated town or city." 

In Butman et al. v. Fowler et al., 17 Ohio 101, it is held 111 the syllabus that: 

''The county commissioners have power to establish county roads 
whose termini are wholly within the limits of an incorporated town 
or city." 

In State ex rei. v. Commissioners, 35 0. S. 458, in an action compelling 
'the commissioners of Franklin county to levy a tax "for the purpose of building, 
grading, and graveling or macadamizing" a road commencing in the Cit yof Colum
bus and intersecting a public road near the city, at page 468 the Court say that: 

"The fact that the road is in part within the city, in no way mili
tates against the right to levy the tax." 

In .Lewis et al. v. Layiin et al., 46 0. S. 663, it IS held in the syllabus that: 

''County commissioners have authority under the two-mile asse,;s
ment pike law to improve a state, county, or township road, although 
the improvement embraces that part of the highway which lies within 
the limits of a mnnicip;il corporation." 

At page 671 it is held: 

"That a state or county road is not extinguished by becoming 
a street of a municipal corporation is clear. It retains its character of a 
state or county road, even as to such portions of it as may chance to 
fall within the limits of a municipal corporation, that may be subsc· 
quently organized; nor is this character changed because the municipal 
authorities call it a street and give to it a name as such, and are i;I
vested by law with its general control. Should the municipality cease 
to exist, the highway would at the same time cease to be a street, but 
it would not cease to be the state or county road which it was orig-
inally.'' 
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Citing 11 Ohio !I! I and 11 Ohio 101. The Court say, page til:!: 

"These cases establish the doctrine, that territory, with:n :t m,,.,w
ipal corporation, is not exempt from the operation of gener:d i. ,\·s 
giving authority to county commissioners respecting public higlm a:·,."' 

The Court say, page til-!: 

"In the sections of the municipal code, which bear directly on 
the subject of street improvement, no words excluding this power of 
the county commissioners are found, nor are there any direct wor:ls 
of exclusion in sec. 2640, Rev. Stats. That section reads as iollthYS: 

"The council shall have the care, supervision and control 
of all public highways, streets, avenues, alleys, sidewalks, public 
grounds and bridges within the corporation, and shall cause 
the same to be kept open and in repair, and free from nuisance." 

''But it is contended that the general power conferred on muni
cipal corporations by this section, and the special power to improve 
streets given by other sections of the municipal code, are incompatible 
with the existence of authority in the county commissioners to im
prove that portion of a state or county road which may lie within the 
corporate limits. If this contention is true it becomes a matter for 
the most careful consideration to determine which authority must 
yield to the other; and in that view it might be important to cast 
up the advantages on the one hand and the evils on the other, in
cident to such construction, and ascertain upon which side the balance 
stood; upon the theory that the legislature must be taken to have in
tended to promote the puhlic welfare, and therefore intended that to 
be the law which would best accomplish it. But is there any such in
compatibility? That there is some danger of a conflict of authority 
between the county commissioners and the municipal council, where 
both have power to improve the same highway, can not be denied. 
That is a danger that always exists where two independent officers or 
borlies have a concurrent authority over the same subject; yet, in many 
instances, there are other considerations that override this objection, 
and the concurrent authority IS given. This is a question of public 
policy, to be considered and determined by the legislature alone. 

"It is true that section 2u-!0, in ·very general terms gives to muni
cipal councils the 'care, supervision and control of all public high
ways, t.• •:• •:• within the corporation.' The power conferred by this 
section is full and a:11ple; but it contains no words directly excluding 
that conferred by the statute upon county commissioners. If it has 
that effect, it amounts to a repeal of the latter statute by implication. 
Repeals of this kind arc not favored." 
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The abon decision in 4G 0. S. (iG3 is followed 111 the cases of State ex rei. 
v. Craig l't al, 22 0. C. C. 13.) and State v. Lewis, 13 Ohio Dec. X. P. 188. These 
cases hold that in the abse~1ce of specific provisions of law to the contrary, the 
county commissioners may improve roads within municipalities in the same man
ner as outside of municipalities, hut these cases do not deny the right of a 
municipality to imprm·e thl' same road as a city street. 
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The improvement mentioned by you seems to come under the provisions 
of sections 6926 to 6906, inclusive, of the General Code. You refer particularly 
to section 6945, which provides as follows: 

"For the purpose of providing by geperal taxation a fund out 
of which not less than one-half nor more than tw•-thirds of the costs 
and expenses of all improvements made under the provisions of this 
subdivision of this chapter can be paid, the commissioners are author
ized to levy upon the taxable property of any township or townships 
within the county in which such improved road is to be or has been 
constructed, not exceeding ten mills in any one year upon each dollar 
of the valuation of the taxable property in such township or town
ships. Such levy shall be in additioh to all other levies authorized 
by law, notwithstanding any limitation upon the aggregate amount of 
such levies now in "force." 

I find no specific provision of lq.w denying the right of the county com
missioners to improve such roads within the limits of municipalities and under 
the decisions above cited they therefore would have this right. 

In addition to this, I find that section 6945 of the General Code was formerly 
section 5 of the act of 94 0. L. 98, and that section 1 of such act of 94 0. L. 98 
was amended by the act of 99 0. L. 489 by the addition of the following language: 

"Provided that it shall not be necessary in determining such 
majority petitioners to count any such resident land owners residing 
within any municipality," 

which provision is now .contained in section 6920 of the General Code, as follows: 

" * * * It shall not be necessary in determining such ma-
jority petitioners to count land owners residing within a munici
pality." 

Here we have a proviSIOn of law which specifically recognizes the improve
ment of a road such as you mention by the county commissioners when such 
a road is within the limits of a municipality. 

I am, therefore, of the opinion that the fact that a road to be improved 
by the county commissioners is partly within the limits of a municipality does 
not prevent such improvement by the county commissioners or affect or prevent 
them from taking such measures as are provided by law for improving the same 
and providing for the payment of the cost of such improvement. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

FEEBLE MINDED IXSTITUTIOX-XEED NOT ITEMIZE STATEMENTS 
RENDERED TO COUXTIES FOR CARE OF INMATES OVER FIF
TEEl\ YEARS OF AGE. 

December 9th, 1910. 

HoN. HoLL.\ND C. \VEIJSTEH, Prosecuting Attomey, Toledo, Ohio. 

DEAR SIR:- I am in receipt of your letter of recent date, m which you 
submit the following for my opinion : 
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The county auditor of Lucas county is in receipt of a bill for 
S:l,:li< !.-i~ from the institution for the feeble minded at Columbus, cny
ering cost of maintenance of sixty inmates of that institution sent 
from Lucas county. The cost is itemized as to the keep of fourteen 
inmates only, and the cost of any one of these fourteen does not 
exceed the sum of $10.00. The cost of the keep of the remaining 
forty-six aggregates in all the sum of $3,3l:lf<3 and is not itemized 
in any particular, the ayerage cost being about $1:3.4H and oase<l upon 
the alleged per capita cost of maintenance at our county infirmary. 
The county auditor has refused to pay this bill unless the same is 
itemized as to the cost of maintenance of each inmate. B. ] . ] ackson, 
tinancial officer of the institution has reported that it would he im
possible tn itemize costs in the case<; referrerl to. 
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From the alH>Ye statement of hct you desire my opinion as to the payment 
of this bill in its present form, and as to whether or not the cost of maintenance 
in each case should be fully and carefully itemized. 

I beg to call your attention to section 18!)8 of the General C()(le which ts 
as follows: 

"For each person over the age of tifteen years in the custodial 
department from any county in the state, the trustees ;mel superin
tendent may charge al!ainst such county a sum not exceeding the an
nual per capita cost to the county of supporting inmates in its county 
infirmary, as shown by the annual report of the board of state char
tttes. The treasurer of the county shall pay the annual draft of the 
financial officer of the institution for the aggregate amount chargeable 
against such county, for the preceding year, for such inmates. 

You will note this section authorizes the institution to charge against any 
county a sum not exceeding the annual . per capita cost to the county of sup
porting inmates in the county infirmary as shown by the annual report of the 
board of state charities, providiug such patients are over the age of fifteen years. 

I presume that the keep of the fourteen inmates which were itemized are 
the inmates from your county which are under the age of fifteen years, while 
the bill rendered in the lump sum for $3,313.3~ is for the keep of inmates from 
your county over the age of fifteen years. 

You will note this section further provides that the treasurer of the county 
shall pay the annual draft of the financial officer of the institution for the aggre
gate amount chargeable against such county for the preceding year for such 
inmates. 

I note your argument that it would seem not to have been the intention of 
the legislature that the cost should in any event exceed the annual per capita 
cost to the county for supporting inmates in its county infirmary, and in no event 
in excess of the actual cost to the state for supporting inmates in the institution 
for feeble minded, which may be less than the annual per capita cost in the 
county infirmary. However, you will note the language of section 1R98 spe
cifically authorizes the trustees and superintendent to charge against any county 
a sum not "exceeding the annual per capita cost to the county supporting inmates 
in its county irtfirmary without any limitation whatever as to the actual cost 
to the state for ~upporting such inmates in the institution for the feeble minded. 

I am, therefore, of the opinion that the trustees and superintendent of the 
institution for the feeble minded may charge against Lucas county for all 
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_inmates in the institution 0\·er the age of fifteen years from that county a sum 
not exceeding the annual per capita cost to the ce~unty of supporting inmates 
in its county intirmary, regardless of the cost to the state for supporting said 
inmates. 

Yours ,·ery truly, 

u. G. Ik:OL\N, 
A ttonzey Generat. 

RO.\DS .\:'\D HIGH\\ .. \YS-CO:'\TROL OF TOW~SHIP AND 
COUXTY ROADS. 

October Gth, 1910. 

Hox. G. P. GrLL:\IER, Prosccuti11g Attor11ey, ~Varre11, Ohio. 

DuR Sw:- You ask whether, under the. act of :\fay lOth, 1910, 101 0. L., 
292, county commissioners instead of the township trustees have the care and 
maintenance of county roads, and whether, under section 71:37 et se'q. of the 
General Code, formerly section 4715 Revised Statutes, township trustees may have 
obstructions or encroachments removed by their road superintendent. 

The act of 101 0. L., 292, gives to the county commissioners "the supervision 
and coi!trol" of all the roads and turnpikes which are known as county roads, 
and proceeds to define the meaning of "county roads" under this act, 

Section 2 of the act gives to the township trustees the supervision of all 
roads known as township roads as defined in the act. 

I believe the object of this act was to prevent friction and to define the 
jurisdiction of the county commissioners and of the township trustees respectively. 
I believe, therefore, that it was the intention of the acts to make the county 
commissioners responsible for the county roads as defined in the act without 
interference from the township trustees, and likewise to make the township trus
tees responsible for township roads as defined in the act without interference 
from county commissioners. 

Section 3 of such act, however, provides that "the board of county com
missioners and the township trustees may enter into an agreement between said 
boards whereby they may jointly supervise. repair or maintain any state, county, 
or township road in their respeCtive jurisdictions." Under this provision of the 
act the county commissioners may perform work on township roads by an agree
ment with the township trustees, and the township trustees may perform work 
on county roads by agreement with the county commissioners. .. 

Since the road superintendent provided for in section 7137 of the General 
Code is "at all times under the direct control and supervision of the township 
trustees wherein such road district lies, and shall perform only such work as is 
directed. by such trustees" such road superintendent can remove obstructions and 
encroachments from county roads, under the above act, only in pursuance of an 
agreement made with the county commissioners by the township trustees of his' 
township. The county commissioners have specific authority, as is shown by 
section '7419 of the General Code, to remove such obstructions from county roads. 

The last paragraph of your letter is not clear owing to some typographical 
error. 

Yours very truly, 

u. G. DENMAN, 

Attorney General. 
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RO.\DS .\XD HI<;H\Y.\YS-ST.\TE AID-CO"CXTY :'1!.\Y P.\Y EXTIRE 
COST .\SSESSED AG.\IXST TO\\"XSHIP. 

:\lay 31, 1910. 

Hox. Jus. L }IcDuwELL, l'rusecuti;zg Attonzey, Coslzocto;z, Ohio. 

DEAR SrR:- You ask whether, under the state highway law, the countY. 
commissioners can provide for the construction of a state highway in a town
ship without requiring the township through which the improvement extends to 
pay 2-jj(, of the cost of such improvement, and whether the county commissioners 
have the power or authority to assume the township's share of the cost and 
expense of such improvement and cause the same to be paid out of the county 
treasury. 

Section 1222 of the General Code, as approved February 15, 1910, provided 
that: 

"X othing in this chapter shall prevent a county or township from 
the payment of a larger amount for a road improvement than the 
amount specified herein." 

\\'hilc I believe that this language permitted the county to pay the amount 
which, under sections 1200 and 1207 of the General Code should otherwise be 
paid h:· the township, it was deemed advisable by the State Highway Commis
sioner, upon consultation with this department, to amend this section so as to 
make the language definite and clear. 

Section 1222 of the General Code, as amended by the act approved May 
18, 1910, provides as follows: 

" * * * The county commissioners of any county in which a 
road is constructed under the provisions of this act may, by resolu
tion, waive any part or all of the apportionment of the expense of 
such road as herein provided to be paid by townships or abutting 
property owners and assume any part or all of the cost and expense 
oi such road improvement in excess of the amount received from the 
state up to the entire cost and the expense of such road improvement 
without contribution from any township or townships or the owners 
of property abutting upon such road. The township trustees of any 
township in which a road is constructed under the provisions of this 
act may, by resolution, waive any part or all of the apportionment 
of the expense of such road as herein provided to be paid by the 
county or abutting property owners and assume any part or all of 
the cost and expense of such road improvement in excess of the 
amount received from the state up to the entire cost and expense of 
,;uch road improvement without contribution from the county or the 
owners of property abutting upon such road." 

"Cnder this section as thus amended, the county comnuss10ners have the 
right to provide for the payment, out of the county treasury, of the entire amount 
which would otherwise be paid by the township and abutting property owners. 

This question, as well as questions contained in your brief, have been taken 
up from time to time with the State Highway Commissioner. 

Yours very truly, 
u. G. DENMAN, 

Attorney Ge11eral. 



848 .\XXl:AL REPORT 

ROADS A~D HIGHWAYS -LIABILITY OF TO\\'::\ SHIP FOR DAM
AGES CAUSED BY CO::\STRUCTIO~ -FULLY DISCUSSED. 

June 23rd, 1910. 

Hox. ]. C WILLIAMSON, Prosecuti11g Attonzey, Jft. Gilead, Ohio. 

DEAR SIR:- You state that the trustees of Gilead Township, in your county, 
made application for state aid in the construction of an improvement on one 
of the highways of your township, under the provisions of the state highway 
law, !!9 0. L 308: that contract has been entered into for the construction of 
an impron~d road in such township, and that the specifications necessitate the 
the township wou:d be placed in the same position in regard to such road improve
and the interfering with ingress and egress of land owners where such buildings 
are located, and also "·here farmers are accustomed to going in and out to and 
from their farms. 

You a>k \\·!:ether Gilead Township is liable for damages in any instance 
for the lowering of the grade for such improvement. 

In your case Gilead Township made application for state aid upon the 
refusal of the county to make such application. Under the state highway law 
the township would be placed in the same position in regard to road improve
ment· as the county, in case the county had applied for state aid for the con
struction of such road. 

Section 14 of the act of 99 0. L. 308 provided as to damages m state aid 
construction work, (as does also Sec. 1203, General Code), that: 

"The state of Ohio shall in no case be liable for any damages 
suffered." 

The general assembly, in providing state aid under the state highway law, 
provided that the state's money should be used only for the work necessary to 
the construction of an improvement and the state is exempt from any re
Sponsibility as to the payment of damages or other extraneous sources of ex- . 
pense. If, therefore, there is any liability for damages by reason of the con
struction of such road, it must, in your case, be paid by the township. 

Section 8 of the original law creating the state highway department, 97 
0. L. 523, provided that: 

"In case such proposed highway shall deviate from the exist
ing highway, the officials making application must provide for secur
ing the requisite right of way by condemnation proceedings or other
wise, prior to the actual commencement of the work of improvement." 

This section made no specific mention of change of grade but it wa!f 
amended by the act of 98 0. L. 232 so as to read as follows: 

"Sec. 8. In case such proposed highway shall deviate from the 
existing highway, the officials making application must provide for 
securing the requisite right of way by condemnation proceedings or 
otherwise, prior to the actual commencement of the work of im
provement, and shall secure release from damage to property by rea
SOil of cha11ge of grade." 
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This section was later repealed by the act of 99 0. L. :JU~, section 13 of 
which provides that: 

"'In case such proposed highway shall deviate from the extstmg 
highway, the officials making application must provide for securing 
the requisite right-of-way by condemnation proceedings or otherwise, 
prior to the actual commencement of the work of improvement, 
and shall secure release from damage to property hy reason of 
change of grade." 

And such section 13 was repealed by the General Code which now pro
vides, in section ll!l5, that: 

"If the lines of a highway improvement deviate from an exist
ing highway, the officials making application for such improvement 
must provide the requisite right of way by condemnation proceed
ings, or otherwise, prior to the commencement of work, and also 
sec-ure proper releases from damages to property hy reason of a 
change of grade." 

It is difficult, however, to determine in what cases damages should, or 
should not, be paid to owners of abutting property by reason of change in grade. 

In the case of Smith et a! v. Commissioners, 50 0. S. 628, the court say in 
the syllabus : 

'"\\"here the grade of a public road has been established, and the 
owner of abutting land has improved the same by erecting and main
taining buildings thereon with reference to such established grade, 
and with reasonable reference to the prospective improvement of 
the road and its future enjoyment by the public; and where the 
board of county commissioners has improved the road by changing 
such established grade, an action for damages will lie in favor of 
the owner against the board of county commissioners, where, by 
such change of grade, the owner's free and safe passage from the 
road to and from his land and buildings thereon has been obstructed 
or impaired." 

Sec also the case of Cheseldine v. Commissioners, 6 0. C. C. 450, and the 
cases therein cited, and also case of Rief v. Commissioners, 27 \V. L. B. 78, in 
which the jurisdiction of the common pleas court in such case was described. 

It seems to be the rule in Ohio that where the grade of a road has once 
been established so that the owners of abutting property can, with reason, be 
assurecl a grade already established is to be permanent, and where such abut
ting owners have, with reasonable reference to the prospective improvement of 
the roacl and its future enjoyment by the people, erected buildings and improve
ments upon lands abutting upon such road, in such cases such abutting owners 
are entitled to damages actually resulting from a change in the grade thus 
previously established, for the reason that such change in grade amounts to the 
taking of private property for which, under the constitution, adeuate compensa
tion should be made. 

Ohio, however, seems to stand alone in holding that damages may be re
covered fnr injuries resulting from a change of grade, almost every other state 

.)! .\. G. 
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holding that damages may be recovered only in connection with and in pur·· 
suance of statutes specifically making provision for such recovery. 

See Am. aud Eng. Ency. of Law, 2nd Ed., Vol. 10, pages 1125 
and 1126, with cases cited, also 

Elliott 011 Roads and Streets, 2nd Ed., Sec. 463, and cases cited. 

This being the case, and in view of the indefinite statutory provision for 
the recovery of damages in the case of roads constructed under the state high
way law, I believe that no damages should be awarded to any abutting property 
owner except upon clear proof that there has been a taking of private property 
for public purposes in the sense described in our constitution. 

Under the facts presented in your letter, I am unable to ascertain whether 
the grade of the road in question had , previously been established or to get 
an adequate idea of the changed conditions resulting from the improvement of 
this road. It appears to me, however, that when an unimproved road, such as 
a dirt road, is changed to an improved road, and a reasonable grade is estab
lished, the grade thus established is something to which the abutting property 
owners could reasonably have looked forward, when constructing their build
ings and improvements along such road. 

Since the answer to your question depends very largely upon the facts 
in your particular case, which facts are not fully presented to me, and since I 
question the right to recovery under ordinary circumstances, I refer you to the 
cases cited in Michie's Ency. Digest of Ohio reports, Vol. 1, pages 55 et seq., 
and suggest that no payment of damage be consented to in the absence of 
legal proceedings to define the liability of Gilead Township. 

I am informed, also, that provision for road approaches was made in the 
contract for the construction of such road, and suggest that you procure a copy 
of such contract. 

Yours very truly, 

u. G. DEN~1AN, 
Attorney Geueral. 

TO\V~SHlP TRUSTEES- MAX~ER OF PURCHASI~G SAND FROM 
~1EMBER. 

0/ovember 30, 1!!10. 

HoN. Hc:GH R. GruWRE, Prosecuting Attome:;•, Eaton, Ohio. 

DEAR SIR:- You call attention to section 3283 of the General Code and 
submit the following: 

"A township trustee owns gr;wel which the board of trustees 
thinks is necessary to be used on the roads. He being prohibited 
to sell same to township, how shall they proceed. to get the gravel? 
If by condemnation should they bring a condemnation suit in the pro
bate court, or should the other two trustees fix the price? \Vould it 
be legal for the trustee owning the bank to lease same to a third party, 
and he sell the gravel to the township?" 

Such section 3283 of the General Code provides as follows: 

"\Vhen the trustees are unable to purchase of, or contract upon fair 
and equitable terms with, the owner of a gra\·el bank, gravel bed, 
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other deposit of gravel, or of any stone, timber, or other material, in 
the judgment of the trustees necessary for the construction or repair 
of any road, improved road or highway within the township, or in 
case the owner refuses to sell or contract with the trustees, for the 
sale of such material, upon the trustees agreeing to allow a just and 
reasonable compensation therefor, they may condemn for public use 
such material, in such quantities as, in their judgment, the public 
needs require, allowing the owner therefor a just and equitable com
pemation. Such authority to contract, sell, agree anc\ condemn shall 
extenrl to all townships within the county in which such tru,tee< are 
electe,J or appointed in pursuance of law, or within any township 
of any adjoining county." 

Section :1:.~8! of the General Code pnl\·idcs that: 

··. \n appeal from the amount of the compensation allowed by 
township trustees for the payment of material so appropriated, shall be 
allowed to the probate court of the county." 

851 

And that the person making the appeal shall he liable for costo "if the 
compensation allowed he not increased by the proceedings had in the probate 
court." 

It is ,;een from the above that even if the township trustees proceed by 
condemnation undLr the above two sections, they must agree upon ''a just ~tad 

equitable cotnpensation" before proceedings can be had in the probate court and 
it is seen, also, that the amount thu'i fixed by the township trustees has a bear
ing upon the amount of costs in the prob'lte court in case the compensation 
allowed by the trustees is not increased in the proceedings in the probate court. 
For these reasons, the :-ame comiderations which apply to prohibiting township 
trustees from purchasing gravel from one of their number will apply to prevent 
the township trustees from condemning gran·! which is owned by one oi their 
number. 

Since, therefore, section 12fHO of the General Code prohibits a persm1 "hold
ing an office of trust or profit by election" from being "interested in a contract 
for the purcha'e of property ':· ':' '-' for the use of the ':' ':' ':' township 
* ':' '~ with which he is connected," the township trustees cannot obtain such 
gravel from one of their number by purchase or by condemnation, for the reason 
that the to\\'mhip trustee owning the gravel would clearly be interested in the 
contract for the purchase of such gra,·el. Thee fact that the price was fixed 
by the other two trustees woulrl not change the situation for the reason that 
the third tru-;tee, who owns the gravel, would still be an officer of the township 
intere,tecl in a purchase for the township. 

As to the situation if the gravel bank in question were under lease to a 
third party, this is largely a question of fact to be dependent upon the terms anrl 
conditions of such lease. If such a gravel bank, owned by a township trust•:e, 
were under an existing lease, such that the lessee h;td full right, independent 
of the owner thereof, to sell or dispose of gravel in such a manner as he please<! 
without the owner of the bank having any financial interest in the amount of gra,·el 
sold, or in the price paid for the same, it might be permissible, under the abo,·e 
statutes, for the township trustees to purchase such gravel from such lessee. 
On the other hand, if a lease is made temporarily for the purpose of evading the 
above provisions of the law, and made with an understanding with the lessee 
that a certain amount of gravel is to he purchased from him by the trustees 
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in the event of his accepting such lease, in such case I belie\·e that this would 
be only an attempt t0 evade both the letter and the spirit of the law and that the 
transaction would be illegal. 

Yours very truly, 

U. G. DEX~LIS, 

Attorue:y General. 

CHIEF OF POLICE- FEES. 

Chief of police deemed compensated for all services by salary fixed by 
'Coltlzcil; if such salary does not i11clude expenses i1lcurred b:y pursuing felon, 
chief may receive al/owa11ce from county. commissioners under section 3015 
General Code. 

Allowance under said section may be made only for pursuit of felony out
side of state. 

Chief of police not entitled to allowance in lieu of fees under section 3019 
General Code. 

September 6th, 1910. 

HoN. F. R. HoGUE, Prosecuti1lg Attomey, Jefferson, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of August 30th, 
requesting my opinion upon certain questions arising out of the opinion of this 
department to the Bureau of Inspection and Supervision of Public Offices under 
date of June 24, 1910. 

The former opinion was to the effect that there is no authority of law for 
the taxation of costs in state cases in favor of a chief of police of a city not 
having a police court. The questions now submitted are as follows: 

"First. How is the chief of police to be remunerated for his ex
penses incurred in· serving a warrant issued by the mayor for a mis
demeanor?" 

"Second. Is the chief of police in a city not having a police 
court cut off from the allowance authorized to be made by the com
missioners for the pursuit of a felon, as provided in section 3015 
of the General Code?" 

"Third. Should the clause in section 3015, supra, 'who has fled 
the country' be construed to mean, a. Any felon who has run away? 
b. A felon who has left the countrv? c. \Vho has left the state? d. 
Or who has left the United State;?" • 

"Fourth. Is the chief of police in a city not having a police 
court entitled to any allowance in lieu of fees under the provisions 
of section 3019 ?" 

"Fifth. How is the chief of police to be remunerated for his 
expenses of himself and prisoner, in conveying a prisoner to th~ 

county jail to await the action of the Grand Jury, upon a mittimus 
issued from the mayor's court, from which he was recognized to 
appear?" 

Section 4214 General Code provides that council shall fix the compensation 
of each officer in each department of the city government. The compensation 
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so fixed is, U!l"n familiar principles, deemed to he m full oi all ,;,·rv1ces to be 
rendered in the performance of official duties. 

Your ti rst question pertains to an official duty of the chiei "i pt>lice, nz.: 
that of sen·ing a warrant issued by the mayor. For all tim~.: ancl expense ~pent 
in the performance of this duty the chief is presumed t<J he compensaterl by the 
salary prm·i<led under section 4~1-1 General Code. However, it is competent for 
council, in my o!Jinion, acting under the authority of the section above cited, to 
provide that tl":e chid of police shall have a certain stated salary, or shall be 
compen;atcd according to a certain rule, and shall have in addition thereto his 
expense necessarily .incurrecl in the performance of his official duty. \\'ithout 
citing specific authority, suffice it to say, the rule is that reimbursement for ex
penses is properly a part of the compensation of an officer, and that power to 
fix the compensation includes power to authorize the payment of expenses. 

I am, therefore, of the opinion as to your first question that council may 
lawfully iu ad~·u1zce authorize the chid of police to he reimbursed from the city 
treasury for expenses necessarily incurred by him in the performance of his 
official duties, including the duty of serving warrants. There should, of course, 
be an appropriation from which such expense may be lawfully paid. 

Answering your second question I am of the opinion that section 3015 Gen
eral Code authorizes the county commissioners to allow and pay the necessary 
expenses of a chief of police incurred by him in the pursuit of a person charged 
with felony who has fled the country. Of course the chief of police is not to 
be presumed to be reimbursed twice for the same expense, and if he charges 
expcmse money under an ordinance of council similar to that above described, 
the commissioners would he without authority to make a similar allowance. On 
the other hand, if council fails to provide for the payment of such expenses then, 
in my opinion, the commissioners may act. 

Answering your third question, I am of the opinion that the phrase '·who has 
fled the country" as used in section 3017 refers to fugiti\·es for whose return an 
extradition warrant may be required. That is to say, the expenses of the officer 
may not be paid by the county commissioners unless it is nece<;<;ary for him to 
pursue the fugitive outside of the state. This statute is to be construed in con
nection with other statutes authorizing the return of fugitives. Ample authority 
will be found in such other statutes for the apprehension of fugitives within 
the state. (Section 134!)3 General Code.) \\'hile section 3017, closely following 
as it does the language of the extradition statutes, seems to me clearly to in
dicate that it is to be interpreted in this manner. 

Answering your fourth question, I am of the opinion that the allowance 
authorized to be made in section 301!J being "in place of fees" cannot be made 
in cases wherein the officer is entitled to no fees, and that therefore, a chief of 
police in a city not having a police clerk is not entitled to an allowance under 
this section in state criminal cases. 

Your fifth question is sufficiently answered by my answer to your first 
question. 

Yours very truly, 

\\'. H. :O.hLLER, 

Assista11t --lttonzcy Ge11era/. 
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.:\UDITOR, COU::-JTY- FEE FOR I::-JDEXIXG CO:.DIISSIO::-JERS' 
JOURNAL. 

Auditor 1110}' uot charge aud collect for use of his fee fund a11y compensa
tioll ~•·lzatn·er for inde:riug jounzal of -county commissioners. 

August 29th, 1910. 

Hox. }AY S. PAISLEY, Prosecuting Attorney, Steubenville, Ohio. 

DEAR SrR:- I beg to acknowledge receipt of your letter of August 22nd 
requesting my opinion as to the authority of the county auditor to charge and 
collect for the use of his fee fund compensation for indexing the commissioners' 
journal. 

I beg to call your attention to the fact that section 850 Revised Statutes 
prodded some compensation for this service, while section 2406 General Code 
omits any similar provision. 

Section 850 provides that, 

"The clerk shall receive for indexing, provided for in this section, 
such compensation as is provided for like services in other cases." 

The "indexing" provided for in this section is the index to be kept under 
favor of the· first sentence of said section 850, which is as follows: 

"The clerk shall keep a full and complete record of the proceed
ings of the board, and a general index thereof, in a suitable book 
provided for that purpose." 

The reference " for like services in other cases" is obscure. You state 
that said clerk has been drawing the sum of ten cents for each index made, that 
being the fee of the county recorder for keeping up the general index, under 
former section 1155 Revised Statutes. This I assume to be the correct interpre
tation of the old law. 

As you state, section 2406 General Code, does not authorize the clerk to 
receive any compensation for indexing as such, nor does it contain any provi
sions whatever relating to compensation. However, the provision which makes it 
the duty of the clerk to keep a general index of the record is retained. 

Section 2627 General Code, formerly section 1074 Revised Statutes, pro
vides that county auditor shall receive eight cents per hundred words "for re
cording the proceedings of the county commissioners * * * and all other re
cording required in making a complete record." 

• 
Section 2631 General Code provides that, 

"The fees and compensation provided for by the foregoing sec
tions shall be in full for all services lawfully required to be per
formed by the auditors * * *. No county auditor shall charge or 
receive any other or further fees or compensation * * * as clerk 
of any board * * *" 

The fee for recording can not be held applicable to services in making 
indexes. in my opinion. 
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The General Code, while not presumed to change existing law, has, never
theless, the effect of so doing where its provisions are clearly different from 
those of the Revised Statutes. 

Section 8.50 Revised Statutes is expressly repealed by the act adopting the 
General Code. 

From all the foregoing I am of the opinion that the fee fund of the county 
auditor is not entitled to be augmented in any amount on account of the services 
of the auditor or of any of his clerks in indexing the journal of the county 
commissioners. Very truly yours, 

\V. H. ).!ILLER, 

Assistant Attomey General. 

DEPOSITORY -COUXTY -AWARD :-.rC"ST BE FOR THREE YEARS 
REG.\RDLESS OF COXTRARY PROVISTOX IX XOTICE TO BIDDERS. 

August :!5th, l!HO. 

HoN. Auox F. BROWN, Prosecuting Attome:y, Leba11on, Ol!io. 

DEAR SIR:- I beg to acknowledge receipt of your letter of August 23rd, 
in which you request the opinion of this department respecting the following 
question: 

In inv1tmg competitive bids under the county depository law, 
commissioners incorporate in the notice a provision that the success
ful bidder shall remain the depository of the county moneys fa¥ a 
term of two )"ears. All other proceedings being in accordance witlr 
law an award is made. 

Query: At the end of two years what are the powers and duties 
of the county commissioners in the premises? · 

Section 272!1 General Code, formerly section G of the county depository act, 
so-called, provides in part that, 

"* * * such hank or banks or trust companies shall become 
the depository or depositories of the money of the county and remain 
such for three years or until the undertaking of its successor or suc
cessors is accepted by the commissioners." 

In my opinion this provision overrides and renders nugatory and void any 
inconsistent provision of the notice or contract of award. The effect is the same 
as it would be if the notice were silent as to the term of the award. Accord
ingly, an award for two years regularly made in other respects is, in my opinion, 
valid and binding as against the county for a period of three years. 

So long then as. the bank continues willing to act as depository of the 
county moneys during the period of three years from the date of the a"'ard, 
and complies in all respects _with the laws relating to county depositories, and 
the orders of the county commissioners lawfully made in pursuance thereof, the 
bank is entitled to act as such depository until the expiration of such term, and 
the county commissioners are not authorized to re-advertise for bids. 

Yours very truly, 
\Y. H. :\liLLER, 

Assistant Attorney Ge11eral. 



856 ,\XXC.\L REPORT 

SPECIAL LEGISLATIOX -AUTHORITY OF COL'XTY COMMISSIOXERS 
TO TAKE OVER PRIVATE CHILDRE~'S HOME-PROCEDURE. 

June :!, HllO. 
RoN. F. R. HOGUE, Prosecuting Attonze:y, Jefferson, Ohio. 

DEAR SIR:- You state that in the City of Ashtabula there is a children's 
home formerly organized as a private charity and afterward incorporated under 
the laws of Ohio, to which. children's home the county commissioners have, at 
various times, in pursuance of the provisions of sections 929-1, -2, -3 and -4, Re
vised Statutes, contributed various sums aggregating about $6,000 for the build
ings for such home; that the property of ouch children's home is now worth 
from $15,000 to $20,000; that there is now outstanding against such home a debt 
of about $3,000, and that the trustees and superintendent of such children's home 
desire to transfer the legal title to all their property to the county provided the 
county commissioners will assume and pay such debt of $3,000. You ask, 

First: Whether sections 929-1, -2, -3 and -4 R. S. are repealed by implica
tion by the General Code; 

Second: \Vhether, in order to take over this property and assume such 
obligation of $3,000 a vote must be had under the pr.ovisions of sections 3077 
and 3078 of the General Code so that a tax may be levied to pay the obligation 
and support the home, and 

Third: \Vhether the language of section 3092, General Code, is broad enough 
to authorize the taking over of this home and the levying of a tax to pay such 
obligation and to support the home. 

The Codifying Commission gave, as their reason for failing to incorporate 
sections 929-1, -2, -3 and -4 R. S. into the General Code, that such law was special 
and therefore omitted it. An examination of such provisions shows that the 
law embodied in such sections 929-1, -2, -3 and -4 R. S. is of a special nature 
and, therefore, of doubtful constitutionality, because, although the subject matter 
is of a general nature, such law is not of uniform operation throughout the state. 
Since no court, however, has specifically declared such law unconstitutional, a pre
sumption exists in favor of the constitutionality of such law and yet, for the 
reasons above stated, I am of the opinion that it is inadvisable to take any future 
action under such law because of its doubtful constitutionality. 

Sections 30ii and 3078, General Code, provide as follows: 

Section 8077. "\Vhen in their opinion the interests of the public 
so demand, the commissioners of a county may, or upon the written 
petition of two hundred or more taxpayers, shall, at the next regular 
election submit to the qualified electors of such county, or of the 
counties forming a district, the question of establishing a children's 
home for such county or district, and the issue of county bonds or 
notes to provide funds therefor. Notice of such election shall be pub
lished for at least two weeks prior to taking such vote, in two or more 
newspapers printed and of general circulation in such county or in the 
counties of the district, and shall state the maximum amount of 
money to be expended in establishing such home." 

Section 3078. "If at such election a majority of electors ,·oting 
on the proposition are in favor of establishing such home, the com
missioners of the county, or of any adjoining counties in such dis
trict, having so voted in fa,·or t~ereof, shall provide for the purchase 
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of a suitable site and the erection of the necessary buildings and pro
vide means by taxation lor such parchase and the supr)[lrt tl1~n:,f. 
Such institution shall he styled the children's home for such cuunty 
or district." 

~57 

I note fr'Jm your communication that your county has not a~ yet e:;tab
lished a children's home. The purchase of the property above described would 
amount to the establishment of a children's hom~ and, for that reason, I am of 
the opinion that the question of establi~hing such home ~houlrl he tirst submitted 
to the qualified voter-; of your county before the acquisition of the above property 
by the county. 

Section 30!1~, General Code, provides as follows: 

"'" In any county where such home has not already been pro
vided, the board of commissioners shall make temporary provisions 
for such children by transferring them to the nearest children's home 
where. they can be received and kept at the expense of the county, or 
by leasing suitable premises for that purpose, which shall be furnished, 
provided and managed in all respects as provided by law for the sup
port and management of children's homes, but the commissioners may 
provide for the care and support of such children within their respec
tive counties, in the manner deemed best for the interest of such chil
dren, and they shall levy an additional tax, which shall be used for 
that purpose only." 

This section does not apply to the acquisition of property· for a children's 
home, but is intended to cover those cases in which it is necessary for the county 
commissioners to make temporary arrangements, either by placing children in 
children's homes such as homes provided by private charity, or by leasing prop· 
erty temporarily for the care of the children, or by making some other temporary 
arrangement. If you intended only to lease the property of the above described 
children's home; you could do so and provide for the care of children as set 
out in section 3092 of the General Code. If, however, you desire to acquire 
such property and to establish a children's home which shall be ownerl, managed 
and controlled by the county, you must proceed, not under the provi'iions of 
section ~092, hut in the manner set forth in sections ~077 and ~Oi~ of the General 
Code. Yours very truly, 

U. G. DE:O!AN. 

A ttor11cy Ge11cral. 

OFFICIAL STEXOGRAPHER- :\'OT EXTITLED TO ADDITIO:-.r AL 
C0~1PENSATIO:\' FOR TAKI:\'G :\'OTES OF TESTDIO:-.rY BE
FORE GRAND JURY. 

April 15th, 1910. 

Hox. LY::I!A"S R. CRITCHFIELD, Prosecuti11g Attorney, Wooster, Ohio. 

Dr-:.\R SrR:- I beg to acknowledge receipt of your letter of April 4th in 
which you request my opinion as to whether fees of an official stenographer in 
taking testimony in the grand jury room may be taxed as costs in the case when 
no transcript of the evidence is ordered by the prosecuting attorney. 



858 AXXUAL REPORT 

In my opinion such fees may not be taxed as costs. Section 4'74-6 Revised 
Statutes, being section 1548 General Code, provides that, 

• "Upon the trial of a case in any of such courts, if either party 
to the suit * * * requests the services of a stenographer, the trial 
judge shall grant the request * * * in which case such steno
grapher shall cause accurate shorthand notes of the oral testimony or 
other oral proceedings to be taken * * *" 

Section 7lfl.j H.e,·isec\ Statutes, being sectioa 1=3-361 General Code, makes it 
the duty of the official stenographer, at the request of the prosecuting attorney, 
to take shorthand twtes oi testimony before the grand jury, and to furnish a 
transcript thereof to the prosecuting attorney. Both of these duties devolve 
upon the stenographer in his official capacity and are compensated, so far as 
he is concerned, by his annual salary receivable under section 15.jQ General Code, 
formerly section 474-8 R S. 

The question of fees taxable, howe,·er, is quite a different matter. Section 
474-7 H.evisec\ Statutes, now section 1549 General Code, provides that, 

"In ec•ery case so reported, there shall be taxed for each clay's 
service of the '' * * stenographers a fee of four dollars, to be 
collected as other costs in the case." 

This section does not provide, as you erroneously suppose, for the taxing 
of a stenographer's fee for services rendered in grand jury proceedings. The 
reference in that section to cases "so reported" is to the trial of cases in the 
common pleas, insolvency and superior courts. This is clear from an examina
tion of section 1548 above quoted, and sections 1546 and 1547 which enumerate 
the only courts. which could be referred to by the first clause of section 1548. 
Grand jury proceedings do not constitute trials. 

Section 1551 General Code, formerly section 474-9 H.evised Statutes, creates 
the duty of furnishing transcripts upon demand in ordinary cases, while section 
1552 provides for the compensation of the stenographer for furnishing transcripts 
in ordinary cases. So section 1551 General Code, embodying the latter portion 
of former section 474-9, provides the fee receivable and taxable in case a tran
script is made upon order of the prosecuting attorney. There is no provision, 
however, authorizing the taxing of any costs or the receipt of any additional 
compensation for the services of the official stenographer in taking notes of the 
testimony before grand juries. There is thus no statute authorizing such costs 
to be taxed, either expressly or by implication. 

Yours very truly, 
u. G. DENMAN, 

A ttomey General. 

COSTS- ALLOWAXCE I:-J LIEU OF- SECUH.ITY FOR 

County commissioners may 110t allow sum in lieu of costs made 011 prelim
i1lan• hearing to justice of the peace when prosecuting attorney nolles the case. 

P1·osecuti11g witness not liable upon his security for costs in such case. 

August 15th, 1910. 

HoN. CHARLES L. JusTICE, Prosecuting Attorney, Marion, Ohio. 

DEAR SrR:- You have submitted to this department for opinion thereon 
the following question : 
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Is the county liable for, or may the county commissiont:rs law
fully allow, the claim of a justice of the peace for costs taxed by 
him in the preliminary examination of a person charged with a mis
demeanor, if the defendant, having been bound over and indicted, 
is discharged by the prosecuting attorney entering a ;zo/le prosequi.' 

Is the prost:cuting witness liable in such case upon his security 
for costs in the magistrate's court? 

859 

Answt:ring your first question I beg to state that in the first instance I find 
no statutt: rendering the county liable per se and without the action of the county 
commissioners for any costs in misdemeanor cases. In fact, such liability is 
expressly negati\·ed by section :31117 Gt:neral Code, section 130i Revised Statutes, 
which pro\·ides that, 

.. In no other case whatever shall any cost be paid from the state 
or county treasury to a justice of the peace •:• •:• >:<" 

The only cases in which a justice of the peace is entitled to costs from the 
county treasury, by virtue of self-executing law, are cases of felonies when the 
defendant is convicted, and misdemeanors and felonies when recognizances are 
taken, forfeited and collected and no conviction is had. See section 3016 General 
Code, section 1306 Revised Statutes. 

The commissioners arc given the following authority to make allowances in 
lieu of costs to justices of the peace in misdemeanor cases: 

"* ·~ * In misdemeanors wherein a defeudant proves i;zsolvent 
the county commissioners * * * may make allowance ':' * * 
in place of fees, * "' *" 

Section 3020 : 

"In ascertaining the amount of fees * * * to make such 
allowance, in cases where such officer was authorized to take security 
for costs, it must appear that he exercise reasonable care in taking 
such security. Until satisfied by the certificate of such justice of the 
peace * * * or by other proof * * * that the prosecuting wit
ness was indigent and unable to pay the costs or procure security 
thereof, and if the officer exercised due care in taking such security, 
such officers' fees in such cases shall not be allowed." 

It will he observed that the authority of the commissioners to make an 
allowance for costs in misdemeanor cases, is limited to cases in which "the de
fendant proves insolvent." Inasmuch as the defendant would in no wise be 
liable for costs unless he were convicted, it is clear that commissioners may not 
make any allowance in lieu of costs in misdemeanor cases where the state for 
any reason fails. The fact that the defendant is indicted by the grand jury is 
immaterial; his liability depends upon his conviction, and the fact of his insolv
ency can not be ascertained until the costs have been adjudged against him. 

Answering your second question I beg to state that section 13-!9!) General 
Code, section 71:~6 Revised Statutes, provides that, 

"\\'hen the offense charged is a misdemeanor, the magistrate 
>) •:• •:• may require the complainant * * * to become liable for 
the costs if the complaint be dismissed t.• ·~ *" 
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In my opm10n the phrase ''be dismissed" as used in this section refers to 
the disposition of the case by the magistrate himself. Under its provision, there
fore, a justice of the peace is without authority to· exact from a prosecuting 
witness a bond securing to the justice the costs in the case as against any con
tingency other than his own failure to bind over or final judgment where the 
same is proper. The purpose of the statute is to discourage promiscuous and 
illfounded criminal prosecution, and a contrary ruling would encourage justices 
of the peace to bind over defendants ex~mined by them without due considera
tion of the object of such examination, viz., the existence of reasonable ~round 
for the complaint. Very truly yours, 

w. H. MILLER, 

Assistant Attomey General. 

TREASURER-TOW);SHIP, );OT EXTITLED TO FEES FOR HAXDLING 
SOLDIERS' RELIEF FUXD. 

August 16, 1910. 
HoN. B. F. \YELTY, Prosecuti11g Attomey, Lima, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of August 11th 
submitting for my opinion thereon the following question: 

"As to the fees allowed by statute to the township treasurer, ,ec
tion 1532 allows him two per cent of all the money paid out by him 
upon the order of the township trustees. 

"Is the township treasurer entitled to any fees for the handling 
of the Soldiers' Relief Fund, and if so, from whom is he to receiye 
payment?" 

Section 3318 General Code, section 1532 Revised Statutes, pro,·ides 111 part 
as follows: 

''The treasurer shall be allowed and may retain as his fees * ·~ '; 
two per cent of all moneys paid out by him upon the order of the 
township trustees.'' 

Section 2938 General Code, provides in part as follows: 

·'* * '' the county auditor shall transmit to the township clerks 
•:• * * a list of the names of the persons in t!Je respective town
ships, and the amount payable monthly to each and, * ·~ ·~ the 
auditor shall issue to the treasurer of each township his warrant 
on the treasurer of the county for the amount awarded to the persons 
in such township, and the township treasurer shall disburse such 
moneys in the amounts to the persons named in the list furnished to 
the township clerk taking receipts therefor. * * * " 

It is apparent that this latter section, which is a portion of tile Soldiers' 
Relief Law, does not require soldiers' relief money to be disbursed upon the orrler 
of the township trustees. According, section 3318 has no application and the 
treasurer is not entitled under said section to any fees for handling such moneys. 
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Cpon examination of the General Code I beg to state that I tit:d t~o 'ecti0:1 
authorizing the township treasurer to recei\·e any fees for har.dling the soldiers' 
relief fund. That being the case I am of the opinion that the treasurer is 
required to perform his duties under the Soldier~· kelicf .\ct ,,·ithout -pccific 
compensation therefor. The established rule, supported by the overwhelming 
weight of authority and by all the text writers, is that public officers are not 
entitled to compensation from the public treasury or from individuals except under 
authority of specific provisions of law. I am aware that there has been some devia
tion from this principle in some of the lower courts of this state. hut I am not 
disposed to follow these decisions, as they are clearly against the holding of our 
own supreme court. Yours very truly, 

\V. H. :\iiLLER, 

First Assisfallt Attomey Gcl!cra!. 

COUXTY OFFlCER-CO:\BIISSIOX XECESS.\RY- SECT lOX t:lS G. C. 
COXSTRCED. 

Xovcmher :!ti, 1!110. 

Hox. G. P. GrD!ER, Prosccuti11g Attonzey, IVarrcll, ()lzio. 

DEAR SIR:-Your communication is received in which you ,tate that John G. 
Leitch was elected county commissioner for \Varren county in X uvember, l!JU6, for a 
term of two years and on December 3d, 1906 was appointed to till a vacancy 
occasioned by the death of ~Ir. ]. R. Van Orsdal whom said Leitch was electerJ 
to succeed. Leitch received a commission for two years from December 3d, HJUU, 
and upon re-election received a second commission for two years from the 
termination of the first. You inquire if ~r. Leitch must procure a commission 
.covering the time from December 3, 1910 to the third Monday in September, 1911. 

Section 136 of the General Code of Ohio provides that, 

"A * * * county officer * ~· * shall be ineligible to perform 
any duty pertaining to his office, until he presents to the proper officer 
or authority a legal certificate of his election or appointment, and 
recei,·es from the governor a commission to fill such office." 

From your statement it appears that :\Ir. Leitch instead w receiving a com
mission to fill th;: unexpired term occasioPed hy the death of Van Orsrlal re
-ceived a commission for two y;:ars dating from the commencement of hi·· ser
vices as the successor to Van Orsdal, and upon re-election recei,·cd a second com
mission for two years from thl' date oi the expiration of the first commi,;~ion, 

leaving a period of time from December 3, 1910, to the third :\Ionday in Septem
ber, 1911, for which :\Ir. Leitch is the duly elected commissioner of \Varren county, 
and which time is not coverer! by his pre,cnt commission. 

It is my opinion that :\Ir. Leitch should hold a commis,ion ..:overing the 
full period of time for which he has been elected, and he should, therefore, pro-
cure the ,;am c. Yours very truly, 

U. G. Duoux. 
Attumey Geuerul. 
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JUSTICE OF THE PEACE-TERM OF OFFICE-MANNER OF DETER
::O.fl::\IXG WHICH DOCKET JUSTICE ENTITLED TO. 

January 4th, l!llO. 

Hox. lRnx ::O.icD. S~urH, Prosecutiug Attorney, Hillsboro, Ohio. 

DEAR S[]{:- Your communication of December 31st is received 111 which 
you submit the following for my opini_on : 

ln 1001 two justices were elected. One did not qualify and the 
trustees appointed his successor; the other resigned and no successor 
was appointed. In UlU0 two justices were again elected and you de
sire to know tirst, is there any manner of determining which of ·said 
justices elected shall succeed to either of the particular dockets; sec
ond, if only one of the last elected justices qualifies, will the pres
ent a::po;nted incumbent continue to hold office until the appoint
ment and qualification of his successor. 

Answering your first inquiry, I beg to call your attention to section 600 of 
the Revised Statutes, which is as follows: 

''\Vhen two or more justices are equally entitled to be deemed 
the successor in office of a justice, the trustees of a township shall 
designate which justice is to be deemed the successor of the justice 
going out of office, or whose office has become vacant, and shall enter 
a certificate in the last docket of the justice going out of office or 
whose office is vacant, of their determination, before the same is 
delivered to such successor." 

This section authorizes the township trustees to designate which docket 
each elected justice is to take. 

Answering your second inquiry, section 567 of the Revised Statutes provides 
that one appointed to fill a vacancy in the office of justice of the peace holds 
until his successor is elected and qualified. You will note, therefore, that the 
township trustees cannot appoint the present appointed incumbent's successor, · 
but such successor must be elected and qualify according to law. If the town
ship trustees, under authority of section 600 decide that the one recently elected 
who qualifies is entitled to the docket which at present is held by the appointed 
incumbent, such appointed incumbent's term will, of course, expire. However, 
if the trustees decide that such elected justice is entitled to the docket of the 
justice who was elected in 1907 and who resigned and no successor appointed, 
then the present appointed incumbent will hold until his successor IS elected 
and qualifies. 

Yours very truly) 

u. G. DEN~fAX, 
Attomey Gc11era/. 
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SP.-\XlSH-.\:\IERTC.\X \\'.-\R YETERAXS- EX TITLED TO RELIEF 
CXDER SECTIOX :r;n1-00 R. S. 

February -tth, 1!1111. 

Hox. E~DIETT C. S.\YLES, Pruscutiucg Attonzcy, Frcmnut, 0/zio. 

DE.\R SIR:- Your communication is received in which you inquire whether 
or not a man who served in the Spani~h-American \\'ar, and who is indigent 
and disabkd, is entitled to relief under the provisions of ~ection :!701-00 and 
mcceeding sections of the Revised Statutes, the same providing for a soldier,· 
relief commission, and providing "a fund fur the relief uf honural.Jly discharged 
soldiers, indigent soldiers, sailors and marines of the Cnitcd States, and the 
indigent wi,·es, parents, widows and minor children under tiftecn years of age 
of such indigent or deceased soldiers, sailors and marines,'' to l.Je di,bursecl as 
therein provided . 

. \ soldier who served in the Spanish-.\merican \\'ar ~> ct:rtainly to he 
regard eel as a ··soldier· of the Cnited States," and if such soldier has h,·en 
honorably discharged from service it is my judgment that he is entitled to the 
relief prO\·icled in this act. 

Yours very truly. 

C. G. DE:'D!.\X, 
Attonzcy Gcllcral. 

CRl:VIIXAL PROCEDURE- CHAXGE OF VE.\'UE- COSTS. 

Notary fees incurred by prosecution and defcuse iu opposi11g and supporlill!f 
motion for clzange of ·ue11ue are not costs in crimi11al case. 

August lith, 1!Jl0. 

Hox. HARRY P. BLACK, Prosecuti11g Attonzcy, Tiffin, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of July :27th, sub
mitting for my opinion thereon the following question: 

"In the case of the State of Ohio vs. Frank ]. Fry, indicted 
for soliciting and accepting a bribe in this county, a motion was 
made for a change of venue. In order to support this motion, the 
defendant, through his counsel, toured the county in company with 
a notary, obtaining affidavits in support of the motion for a change 
of venue. The state, of course, under these circumstances was com
pelled to do the same thing in the way of obtaining counter-affidavits. 
The clerk of the courts is disturbed as to whether or not the notary 
fees of the notary for the defense and the notary for the state should 
be included in the cost bill that goes with the transcript to the ad
joining county, the motion for the change of venue having been 
granted." 

In my opinion neither the notary fees incurred by the prosecution nor those 
incurred by the defense are any part of the costs. The following provisions of 
the General Code are in point: 
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Section 13636 : 

"* * * If it appear to the court * * * by affidavits that 
a fair and impartial trial can not be had (in the county where the 
offense was committed) such court shall order that the accused be 
tried in an adjoining county.'' 

Section 13637 : 

"\Vhen the Yenue is changed the clerk of the court of the 
county in which the indictment was found shall make a certified 
transcript of the proceedings in the case, which * * '~ he shall 
transmit to the clerk of the court of the county to which such case 
is sent ~~ * *" 

Section 13638 : 

''The cost accruing from a change of venue_ including * * * 
the reasonable expense of the prosecuting attorney incurred in con
sequence of the change of venue, fees of such clerk and the sheriff, 
and the fees of the jury sitting in the trial of the case * * *. 
shall be allowed and paid by the commissioners of the county in 
which such indictment was found." 

Section 3004: 

"In addition to his salary, each prosecuting attorney shall be 
allowed his reasonable and necessary expenses incurred in the per
formance of his official duties or in furtherance of justice, which 
expense account * * * shall be allowed by the county commis
sioners and paiq monthly from the general fund of the county." 

The first three sections above quoted contain all the proviSIOns of the 
General Code that are material so far as proceedings for change of venue are 
.concerned. It will be noted that they do not provide that ·the fees of notaries 
public taking affidavits, under section 13636, shall be a part of the costs in the 
.case. This of itself is a sufficient answer to your question. However, the fact 
that section 136.38 makes special provision for the costs accruing from a change 
.of venue, and no provision for any costs incurred in securing or resisting a 
proposed change of venue, make the conclusion more certain. The expression 
of one thing is the exclusion of all others. 

Notary fees paid by the prosecuting atterney, in obtaining affidavits in 
resistance of a motion for a change of venue, are a proper charge in his expense 
account under section 3004 above quoted, and should not be regarded as a part 
.of the "reasonable expense of the prosecuting attorney" within the meaning of 
.section 13638. 

Yours very truly, 

w. H. MILLER, 

First Assista11t Attomey Ge11eral. 



ATTORXEY GEXER.\L. 865 

ELECT lOX- SPECIAL- RESL'LT ~lAY XOT BE CHALLEXGED BY 
APPROPRIATE COuRT PROCEEDIXGS. 

August 16th, 1910. 

HoN. HARRY P. BL.\CK, Prosecuti11g Attonzey, Tij]ia, 0!1io. 

DEAR SIR:- I beg to acknowledge receipt of your letter of August !Jth, in 
which you submit for my opinion thereon the following facts : 

. \ special election in a village sehoul district held for the pur
pose of authorizing the issuance of bonds for the construction of a 
school house resulted in a tie vote. Such result not being questioned 
for a time, another election was held and resulted in a majority of 
the votes being cast against the issue. A third election was 
held with the same result. At said third election the vote of a 
person was challenged and thereupon said person admitted that he was 
not, and had not been at any time previously, a qualified elector of the 
village district, and that he had voted in the negative at both of the 
previous elections. 

Query: Do the foregoing facts justify the conclusion that the 
first election really resulted in a majority in favor of the issuance of 
the bonds, and may the hoard of education at this time so regan! it 
and proceed with the issuance of bonds? 

In my judgment the board of education may not at this time regard the 
first election as hadng resulted in a majority in favor of the issuance of bonds, 
and may not proceed in accordance with such a conclusion. 

X o provision is made in the General Code for contPsting the announced 
result of a special election of this kind. In the absence of any statutory contest 
it is·my opinion that the result of such an election could he challenged by appro
priate proceedings in injunction or mandamus in a court of competent jurisdiction, 
but not otherwise. Such a court in such proceedings would have the necessary 
machinery and power to investigate not only the qualification of one elector, but 
also that of all electors whose qualification might be questioned. That is to say, 
assuming what I regard as doubtful, namely, that the manner in which a person 
voted is at any time subject to investigation under the Australian Ballot Law, 
nevertheless the status of a single vote is inconclusi\·e unless that of all votes 
is equally subject to investigation. 

It might he contended that, for the purpo~e of saving time, or for the pur
pose of creating a condition which would expedite the submission of the ques
tion to a court of competent jurisdiction, the board of education ought to pro
ceed as if the first election had carrier!. Such a view, however, is erroneous. 
In the first place, the board of education, so far as its powers are concerned, has 
no authority to go behind the returns of the election. In the second place, l 
do not believe that a court of equity or a court of summary jurisdiction in man
damus, would, at this time, entertain either of the actions above suggested. Such 
actions should have been instituted promptly after the announcement of the 
result of the first election. By submitting to the two subsequent elections, all 
parties in interest who might be proper parties plaintiff or relators, must, it 
seems to me, be deemed to have wai\·ed all questions as to -the correctness of 
the result of the first election. 

55 A. G. 
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I am, therefore, of the opinion that the result of the first election, as de
termined by the election authorities, must be allowed to stand, and that it, as 
well as the two subsequent elections, now controls the board of education with 
respect to its power to issue bonds for the purpose contemplated. 

Very truly yours, 

\\". H. MILLER, 
Assista11t Attomey Ge11eral. 

BOARD OF EDUC.\TIOX, ORGA~IZATIO~ OF, WHAT IS-PRESIDENT 
PRO TEMPORE, POWER TO ELECT. 

Board of education can only elect president pro tempore in absence of pres
ident. Board of education which has only elected president pro tempore has not 
organi:::ed within meaning of section 3897a R. S. 0. 

February 8th, 1910. 

Hox. DA\'ID H. JA~!ES, City Solicitor, Jl1artins Ferry, 0. 

DEAR SIR:- Your letter of January 27th, in which you request my opinion 
·upon the following statement of facts, is received: 

"The board of education of the Martins Ferry City School Dis
trict, consisting of six members, is dead-locked on the matter of the 
dection of a president. At an adjourned meeting held January 26, 
HllO, one of the members unanimously was elected 'president pro tem
pore for the period running from January 26, 1910, to February 1, 
1910,' for the purpose of signing teachers' salaries budget. The banks 
acting for the city treasurer will honor his signature. 

"'The question now is raised that while the board acted within 
its authority in electing a president pro tempore it could not fix the 
term which already is fixed by statute, to-wit, section 3897a R. S., 
'the president to be elected for one year.' 

"In your opinion has the member so elected a good and valid 
title to the office?" 

In reply thereto I beg leave to submit the following opinion: 
The only power given a board of education to elect a president pro tempore 

is that found in section 3983 of the Re,·ised Statutes, which reads as follows: 

"If at any meeting of the board the president or clerk is absent, 
the members present shall choose one of their number to serve in his 
place pro tempore; and if both are absent, both places shall be so · 
filled; but on the appearance of either at the meeting, after his place 
has been so filled, he shall immediately assume the duties of his 
office." 

Section 8<397a of the Revised Statutes reads in part as follows: 

"Boards of education in city school districts shall organize on the 
first Monday in January after the election held for members of the 
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board of education, by the election of one of their members as presi
c!l·nt, and the election of a clerk, who may or may not be a member 
of the board, the prtsidcnt to ue eh:ctcd for one year, and the clerk 
to he elected for a term not to exceed two years; they shall fix the 
time of holding regular meetings." 
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.\s your board has never "organized" undt:r section :38U7a, because it has 
never elected a president as therein provided, I am of the opinion that it had 
no power to elect the president pro tempore that it assumed to elect on January 
26, IUIO, for such president pro tempore could, as above stated, only be elected 
as provided in Section 3983, and under the circumstances therein enumerated. 

Section 3!11<:3 provides for the election of such a president pro tempore only 
in case ··the president •:• •:• ·~· is absent." As your board has never elected 
a president, the circumstances under which a president pro tempore might be 
electecl by them, to-wit, the absence of a president, could not arise, and in any 
case the power of your board to elect a president is limited to the election of 
one for a term of one year from the first :Vfonday in January last past, under 
the prO\·isions of section 3897a. 

I am, therefore, of the opinion that your board of education has ne\·er 
legally organized and qualified to transact school business for the district of 
Martins Ferry. Its official acts, therefore, in maintaining and conducting the 
schools of your district would be a nullity, and should it, by neglecting to organize 
properly, continue to so incapacitate itself to conduct your schools, I am of the 
opinion that it would become the duty of the county commissioners, by virtue 
of section :l!liifl of the Revised Statutes, as amended :March 01, 1908, to "do and 
perform" such of the duties and acts enumerated in said section 39G!J as may be 
necessary to properly continue in operation the schools of your district. 

It has been suggested in connection with the question presented by you 
in your letter that sectioi1 3986-3 of the Revised Statutes would govern in this 
case, and that the officers of the outgoing board of education would hold their 
respectin offices until the new board has properly organized. Section ~!l8G-3 

reads in part as follows: 

''. \11 existing officer~ of hoards of education and school councils 
shall hold their respective offices until boards of education are elected 
and organized under the provisions of this act; '' * ·~" 

Rut this section was a temporary measure and applied only to boards existing 
at the time of its passage in 1!104 and, therefore, has no application in this case. 

In this connection also I have examined the case of State ex rei :O.farvin 
vs. \Yithrow, 11 0. C. C.-:::\. S., .'JG!l, which was affirmed l.Jy the supreme court 
~ ovember :.!:kcl, l!lO!l, without report, ancl holds that the office of president of 
the hoard of education is an office coming within the meaning of section 8 of 
the Revised Statutes, which provides that any one holding an office of public 
trust shall continue thetein until his succes'ior is elected or appointed and qualified. 
This cao;e woulcl appear on it-; face to be decisive of the question whether the 
president of the outgoing board would hold over as above stated, but an examina
tion of the briefs in this case shows that the president in question in that case 
was ~till a member of the board of education at the time the action was brought. 
It is clear, therefore, that this case has no application to your situation. 

I am, therefore, of the opinion, as above stated, that your board of education 
has never le;:rally organizer!, ami is unable to legally transact the business of con
ducting the schools of your district, and that should it fail to organize within 
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such a period of time that it is unable to perform the duties and acts provided 
in section 3969 of the Revised Statutes, as amended, it would then become the 
duty of the county commissioners upon being "advised and satisfied" of such 
a condition of affairs. to "do and perform any or all of said duties and acts, in 
as full a manner as a board of education is by this title authorized to do and 
perform the same." 

I also beg leave in this connection to call your attention to the latter part 
of section 3969 which provides a penalty not to exceed Fifty nor less than 
Twenty-five Dollars to be recovered in a civil action in the name of the state 
from each of the members of a board of education causing the failure to perform 

·any of the acts enumerated in said section 3969. 

Yours very truly, 

u. G. DENMAN, 

Attorney General. 

COUNTY ROAD-PETITION TO LAY OUT, ALTER OR VACATE. 

Action 011 petition to lay out, alter o1· vacate county road u11der sectio11 
4638 nzay be taken at either regular or special session of county commissioners. 

April 8th, 1910. 
RoN. F. M. STEVENS, Prosecuting Attorney, Elyria, Ohio. 

DEAR SIR:- Your communication is received in which you request my 
judgment upon an opinion furnished by you to the county commissioners of your 
county in which you construe section 4638 and succeeding sections of the Re
vised Statutes. 

These sections relate to the filing of applications for "laying out, altering, 
changing the width of, or vacating any county road" and provides that a peti
tion shall be filed with the county commissioners, what the petition shall contain, 
and also the publication of notice of application. 

In your opinion you helg that the action on the part of the county com
missioners relative to the acceptance and filing of the petition and action thereon, 
could only be taken by said commissioners at a regular session, and that such 
action must further be taken on the day specified in the notice, as provided in 
section 4641. 

Iri reply I beg to say that I find no provision in these sections whereby a 
petition is required to be presented at a regular meeting of the county commis
sioners, and· in the absence of any such express provision, section 853 Revised 
Statutes will control. This section provides that, 

"Special sessions may be held as often ·as the commiSSioners 
deem the same necessary, and, at any regular or special session, * * 
they may do any other official act, not, by law, restricted to some 
particular regular session." ' 

It seem to me, however, that the county commissioners may accept this peti
tion and act thereon at either a regular or special session of their board. 

Yours very truly, 

u. G. DENMAN, 

Attorney General. 
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TO\YXSHIP TRUSTEES- ARE WITHOUT AUTHORITY TO SIGN A 
XOTE AXD BIXD TO\VXSHIP- ::\IERE ::\IORAL OBLIGATIOX. 

::\.farch 11th, 1910. 

HoN. D. H. ARMSTRONG, Prosecuting Attorney, Jackson, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of recent date 
submitting for my opinion thereon the following question: 

"Two of the trustees of Franklin Township, of this county, 
assuming to act for the township gave a note in bank upon which the 
name of the township was not mentioned in any manner, their names 
being placed thereon merely as individuals. The money went into the 
township funds, and was paid out upon township orders. A new 
board of trustees has come into office and wish to know whether they 
have any legal authority to pay this note." 

Township trustees have authority under sections 2834a and 2835 Revised 
Statutes, sections 5656 and 32!)5 of the General Code, to issue bonds in certain 
cases, but no authority under any law to bind the township in the manner de
scribed by you. There are decisions to the effect that a board of education may 
bind the school district by the signing of notes or the issuance of bonds when 
the money is placed in the district treasury. 

State ex rei vs. Board of Education, 11 C. C. 41, 
Bower vs. Board of Education, 8 C. C. N. S. 305, 
Bank vs. Wilcox as Adm'r, 2 C. C. 325. 

In all of these cases, however, the intention to bind the district was cl<!ar 
upon the face of the note or other written instrument, and none of the above 
cases decides expressly that a transaction such as that described by you creates 
a liability against the district. Furthermore, I do not feel able to say that, in 
my opinion, this line of authority is applicable to township trustees as well as 
to boards of education. On the whole it is my opinion that there is no obliga
tion against the township arising out of the note itself. It is the mere personal 
debt of the individuals signing the same. 

\\'hetl!er or not the holder of the note might maintain an action for money 
had and received against the township, it would seem clear that there is at least 
a moral obligation resulting from what appears to have been an .honest trans
action, and that this moral obligation may lawfully be discharged by the present 
trustees without violating any of their duties. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

FISH .\XD GA::\fE LAW-COST OF PROSECUTIOXS-BY WHOM 
PAID- FULLY DISCUSSED. 

January 4th, 1910. 

Hox. D. B. \\'oLCoTT, Prosecuthzg Attorlley, Ravenna, Ohio. 

DE.\R SrR:- Your communication of December 31st is received in which 
you submit the following for my opinion: 
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.-\n affidavit under authority of sections 76 and 77 of the 99th 
Ohio Laws, page 364, was filed before a magistrate and the defendant 
found guilty. The case was carried on error to the common pleas 
court where judgment was reversed and the case was then carried to 
the circuit court where judgment of the common pleas court was 
affirmed, and you desire to know whether the county is liable for the 
costs of prosecution in this case. 

I beg to call your attention to the last paragraph of section 17 of !)!) 0. L. 
364, which is as follows: 

'·In all case~ prosecuted under the provisions of this act, no 
costs shall be required to be advanced or be secured by any person 
or persons authorized under the law to prosecute such cases; and if 
the defendant be acquitted or discharged from custody, by nolle or 
otherwise, or if he be convicted and committed in default of paying 
fine and costs, all costs of such case shall be certified by said justice 
of the peace under oath to the county auditor, who, after correcting 
any errors in the same, shall issue a warrant on the county treasury, 
in favor of the person or persons to whom such costs and fees shall 
be paid." 

I am of the op11110n that the above quoted section, which is the only section 
referring to costs of cases for prosecution under authority of this act, requires 
the costs of cases, such as submitted in your inquiry, to be paid by the county. 
Prosecutions under authority of sections 76 and 77 are criminal. The State is 
the real party in interest and the mere fact that the affidavit is required to be 
filed by the owner of the land, and the prosecution is conducted by his private 
attorney, does not change the nature of the prosecution or take it out of the 
operation of section 17. 

I am, therefore, of the opinion that the county should pay the costs in the 
above case. 

You also ask if, in my opinion, section 71 of the fish and game Jaws is 
constitutional. I beg to advise that, in the absence of a judicial construction of 
this section by a court of competent jurisdiction, the same is in every sense 
presumed to he constitutional and is so considered by this department. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

PROSECUTI~G ATTOR~EY EXTITLED TO CHARGE EXPDJSE OF 
STENOGRAPHER TO TAKE TESTD10~Y IN PRELIMINARY 
HEARJXG I~ WHICH DEFE~DAXT IS CHARGED WITH FELONY 
IN PERSONAL EXPENSE ACCOUNT AS PROVIDED IN SECTION 
3004 GE~ERAL CODE. 

April 8th, 1910. 

HoN. W!LLTA~! MAFFETT, Prosecuting Attorney, Carrollton, Ohio. 

DEAR SIR:- Your communication is received in which you submit the fol-
lowing inquiry: ' 

"In case of a felony where the defendant is given a preliminary 
hearing before a magistrate, has the prosecuting attorney the right, 
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under the law. to re:1uir~ the court stenographer tu take t:Je cYic!eJ:ce, 
and charge the l'Xpense of the saml' in his persfJnal expense a.:c•JUnt to 
be allnwer! hy the .:ommissioners ?" 
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In reply I beg to say, I have h~retofore held that. the prons10ns contained 
in section 1:!!11'1 ReYised Statut<:s (section :111111 General Code) to-wit, 

"The prosecuting :~ttorney shall he allowed his reasonable and 
necessary expenses incurred in the performance of his official duties, 
or in furtherance of justice." 

includes the expense incurred personally by a prosecuting attorney in the employ
ment of a stenographer to take the testimony in a preliminary hearing in which 
the defendant is charged with a felony. 

Yours very truly, 
u. G. DEN~tAN, 

Attomey Ge11eral. 

AUTO:\IOBJLE LAW -CERTIFICATES AXD XC:\1BERS :\OT 
TRAX SFERA RLE. 

February 11th, l!llO. 

HoN. ]AY S. PAISLEY, Prosecuti11g Attor11ey, Stcubell~·ille, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of February 8th 
in which you request my opinion upon the following questions arising under 
the Automobile Law, flfl 0. L, 538: 

'·Can a person who has purchased a machine which already has 
a state license ha,-e the same transferred by the owner, or is it 
necessary for the new owner to secure another license?" 

"Can a person who has purchased a new machine, after hay
ing sole! his old one, transfer his license to the new machine?" 

Answering your first question I beg to cite section 7 of the law in question 
which provides that upon the filing of the application the Secretary of State shaJI, 

"assign to such -motor vehicle, a distinctive number, and shall 
1ssue to the owner of such motor vehicle, <; ·~ * a certificate of 
registration * * *" 

From the above quoted language it appears that the identity of the owner 
is a part of the identity of the motor vehicle. It is apparent, of course, that 
the principal object of the act is to afford a means of identification. Inasmuch 
as there is no provision therein for trans fer of registration in the case of the 
sale of a registered machine, I am of the opinion that in such case the pur
chaser must procure a new certificate, and I am confirmed in this opinion by the 
provision of section u, which is as foJlows: 

"Every owner of a motor ,·ehicle acquired during any year shall, 
immediately upon acquiring such motor vehicle, file a like applica
tion with fees, as above, for registration, '' ·~ *" 
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There is no exception here in favor of those purchasing machi1ies already 
registered in the name of another owner. 

vVith respect to your second question I beg to state that, ·in my opinion, 
it is unlawful for a person selling a registered motor vehicle to transfer the 
number to a new ,·ehicle purchased by him. The clauses above quoted from the 
Automobile Law lead to this conclusion. 

Yours wry truly, 
U. G. DEN~lAX, 

Attome}• General. 

QUADRE:'\NIAL APPRAISEME),'T-LIMITATIO:'\ OF TOTAL COSTS 
IN CITY. 

When expense incurred by city board .of real estate assessors in excess of 
one-tweutieth of one p!:r emf of tax duplicate without prior authori:::ation may 
lawfully be paid. 

July 11th, 1910. 

Hox. FIELDER SANDERS, Assistant Prosecuting Attonzey, Cle~·elalld, Ohio 

DEAR Sm:- I beg to acknowledge receipt of your letter of July 7th, re
questing my opinion upon the following statement of facts: 

On the 30th of June, 1910, the board of real estate assessors of the citY, 
of Cleveland completed the work of valuation and other duties connected with 
the quadrennial appraisement of real estate in said city. On that day they dis
charged their clerks and approved a number of outstanding bills incurred by 
them. They also drew their order upon . the county auditor for the amount 
of their pay-roll for the last half of the month of June. The bills and the 
pay-roll have not been allowed by the county commissioners. 

However, the aggregate amount of all unpaid claims arising out of the 
quadrennial appraisement is such that when added to the amount of claims 
already presented, the resulting total will exceed the limitation of section 7, of 
the Quadrennial Appraisement Act, as amended January 31st, 1910, section 5545, 
General Code, which is as follows: 

"Provided, however, that the total cost of any quadrennial ap
praisement in any city shall not exceed the sum of one-twentieth of 
one per cent of the total tax duplicate of said city for the year next 
preceding that in which said quadrennial appraisement is made." 

and such excess has not as yet been authorized as provided by said section "by 
the board of county commissioners and county auditor of the county in which 
said city is situated, prior to the incurring of any excess expense." 

Are salaries of the real estate assessors themselves a part of the "total 
cost" within the meaning of the above quoted provision? 
. Is there any way in which the excess expenses may lawfully be paid at 

this time? If such excess expenses may not be lawfully paid, in what order 
should the county auditor issue his warrants upon the county treasurer to an 
amount sufficient to cause the total cost to ~qual, but not to exceed the statutory 

·limitation? 
I have already held that the compensation of members of city boards of 

real estate assessors are a part of the total cost of the quadrennial appraisement 
within the meaning of section 7, above quoted. 
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.\nswering your third question before considering your second question 
1 may say that the compensation of clerks and the bills for incidental expenSl'S 
incurred and approved by the board are at present legal and valid claims ag-ainst 
the county to the extent of the money in the county treasury, having regard to 
the limitation of section 7, while on the other hand the compensation of the 
members of the board themselves is not now subject to payment under any 
circumstances. Expenses of the first class are to be paid out of the county 
treasury, "upon the order of said board of assessors and the warrant of the 
county auditor" without any action under normal circumstances by the county 
commissionns, while the compensation of the assessors themseh·es requires the 
allowance of the county commissioners under section 3368, General Code, and 
section ti. of the Quadrennial Appraisement .\ct; this you inform me has not 
been clone. 

Thus, in a sense, the compensation of clerks and assistants, and the inci
dental expensls of the board are to be preferred, by the county auditor, to the 
compensation of the assessors. 

It ·seems to me, however, that all the bills outstanding may lawfully be 
paid under the authority of the county commissioners and the county auditor, 
acting under section 7, above quoted. It is true that the provision of the law 
forbidding the incurring of expense, which will cause the total cost of the ap
praisement in a city to exceed one-twentieth of one per cent. except upon the 
prior authorization of the commissioners and the auditor, is to be regarded a~ 
mandatory in the fullest sense of the word. If however, without negligence or 
fraud on the part of the board of city assessors, excess bills had been incurred 
by them and without knowledge of the fact that the limitation of the statutes 
was thereby exceeded, then the commissioners and the auditor may still, in my 
judgment, take the action required under section 7. That is to say, honest and 
excusable ignorance on the part of the board of assessors as to the imminence, 
so to speak, of the limitation of the statutes, or the exact amount of the total 
cost, existing before all just claims are presented to them, and inducing them 
to fail to seek the authority of the board of commissioners and the auditor for 
the incurring thereof, in advance, should be regarded as excusing such failure 
to the extent that they may be permitted, as soon as the fact that the limitation 
has been exceeded is discovered, to go before the county commissioners and the 
county auditor to obtain the necessary authority. 

Therefore, it is my opinion, if the bills and other claims on account of 
the quadrennial appraisement, now remaining unpaid, were incurred by the 
board of city real estate assessors in good faith and in honest and justifiable 
belief that the limitation of section 7, would not be thereby, exceeded, the 
county commissioners and the county auditor still have power to authorize the 
excess. 

You state in your letter that the assessors obtained from the county com
missioners the sum of $10,000 for the purpose of sending out the notices required 
by section 8, of the Quadrennial Appraisement Law. 

The reason for these proceedings is not clear to me and I ha\·e ignored this 
fact in reaching my opinion. 

Very truly yours, 

e. G. DE:-orAx, 
Attonze:y General. 
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MAXUFACTURERS-~IAXXER OF LISTIXG PERSOX:\L PROPERTY 
FOR TAXA TIOX. 

July 5th, 1910. 

RoN. KARL T. \VEBBER, Prosecuting Attorney, Columbus, Ohio. 

DEAR SrR : -Your letter is received asking an opinion on the mode or 
manner of ascertaining the value of personal property belonging to manufac
turers and merchants required to be listed for taxation as provided by sections 
5385 and 5386 General Code; these sections are as follows: 

Sec. 5380. "A person who purchases, receives or holds personal 
property, of any description, for the purpose of adding to the value 
thereof by manufacturing, refining, rectifying, or by the combination 
of different materials with a view of making a gain or profit by so 
doing, as a manufacturer, and, when he is required to make and 
deliver to the assessor a statement of the amount of his other personal 
property subject to taxation, he shall include therein the average 
value estimated, as hereafter provided, of all articles purchased, re
ceived, or otherwise held for the purpose of being used, in whole or 
in part, in manufacturing, combining, rectifying or refining, and of 
all articles which were at any time by him manufactured or changed 
in any way, either by combination or rectifying, or refining or adding 
thereto which, from time to time, he has had on hand during the 
year next previous to the first clay of April annually, if he has been 
engaged in such manufacturing business so long, and if not, then dur
ing the time he has been so engaged." 

Sec. 5386. "Such average value shall be ascertained by taking· 
the value of all property subject to be listed on the average basis, 
owned by such manufacturer, on the last business clay of each month 
the manufacturer was engaged in business during the year, adding 
such monthly values together and dividing the result by the number 
of months the manufacturer was engaged in such business during the 
year. Such result shall be the average value to be listed. A manu
facturer shall also list at their fair cash value, all engines and ma
chinery of every description used, or designed to be used, in refining 
or manufacturing, except such fixtures as are considered a part of 
any parcel or parcels of real property, and all tools and implements. 
of every kind used, or designed to be used, for such purpose, owned 
or used by such manufacturer." 

l 
The above sections are a part of chapter 3, of the General Code; this 

chapter provides for the listing of personal property, and at section 3375, pro
vides that a person required to list property shall make out and deliver a state
ment annually to the assessor of all the personal property, moneys, etc., in his 
possession or under his control on the day preceding the second ~[onday of 
April of each year, and the above sections· provide that a manufacturer, when 
he is required to make out his statement to the assessor of the amount of his 
personal property subject to taxation shall include in his statement the average 
value of all raw material used, and the average value of the manufactured ar
ticles made during the year or during the time he was engaged in business. 

Section 5386, above shown gives the manner in which this average is to be 
ascertained, and by applying the ordinary ritles of construction to this section, 
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I am of tht> opinion that a manufacturer should on the last business day of eac:1 
month he is l'ngaged in busim:ss take the value of all articles p:1rc:::::sed, re
ceived or otherwise held for the purpose of being used, in whole or in part, in 
manufacturing, rectifying, combining or refining, and all articles which were at 
any time by him manufactured or changed in any way, either by combination 
or rectifying or refining or adding thereto which he has in his possession or 
under his control on that day, and these amounts so obtained on the last busi
ness day of each month added together and the result divided by the number of 
months the manufacturer was engaged in business during the year, will give the 
average value to he included in the statement to the assessor. 

Yours very truly, 

u. G. DEl-1MAX, 
Attorney General. 

SCHOOLS-BOARDS OF EDUCATIOX-CEXTRALIZATIOX OF TOWN
SHIP DISTRICTS BY SUSPEXSIOX OF S"CB-DISTRICTS- ELEC
TIOX FOR CE~TRALIZATIOX, \VHE~ TO BE HELD-PREREQUI
SITES TO CE:XTRALIZATIOX BY SUSPE~SIO~- POWER OF 
BOARD TO PROVIDE CE:XTRAL SCHOOL FACILITIES PRIOR TO 
CEXTRALIZATIO~ BY SUSPE:XSIOX. 

~Iarch 4th, 1910. 

Hox. 0. \\'. KERXS, Prosecuti11g A tton1e:,•, Vall Wert, Ohio. 

DEAR SIR:--, Your letter of February 26th requesting my opinion upon the 
following questions, is received: 

"1. \Ve have a township school district in our county that wants 
to centralize their schools this year; as I understand it, you have held 
that a vote to centralize in accordance with section 3927-2 of the Re
vised statutes, can only be held at a regular election, which is, no 
don bt, true. 

''.:\ow the question comes up as to the right of the school board 
to submit the question of a bond issue under section 3091 R. S. and 
then proceed in case this bond issue election is favorable to purchase 
a site and erect and equip a central school building, and having done 
this, could they then suspend the other subdistricts in accordance with 
provisions of section 3022 Revised Statutes, and thus effect a central· 
ization under these two sections, Revised Statutes, namely, 3991 and 
::1022? 

"2. Has a school board any authority to purchase, erect and 
equip a school building for centralization of their schools, unless the 
first jurisdictional step is taken by submitting the question of central
ization to the electors under section 3927-2 Revised Statutes?" 

In reply thereto I beg leave to submit the following opinion. Section 4840 
of the General Code, (section 2006-2 Revised Statutes) reads as follows: 

""Cnless a statute providing for the submission of a question to 
the voters of a county, township, city or village, provides for the call
ing of a special election for that purpose, no special election will be 
so called. The question so to be \'Oted upon shall be submitted at a 
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regular election in such county, township, city or village, and notice 
that such question is to be voted on shall be embodied in the proc
lamation for such election." 

Sections 4726 and 4727 of the General Code, (section 3927-2 R. S. 0.) 
make no provision for the calling of a special election for the purpose of sub
mitting the question of centralization of schools to a vote of the electors of 
township ~chool districts, and I am, therefore, of the opinion that such question 
must be submitted at the next general election. 

Sections 7730 and 77:H · of the General Code, (section 3922 R. S. 0. as 
amended April 23, l!J08) read as follows: 

7730. "The board of education of any township school district 
may suspend the schools in any or all subdistricts in the township 
district. Upon such suspension the board must provide for the con
veyance of the pupils residing in such subdistrict or subdistricts to a 
public school in the township district, or to a public school in an
other district, the cost thereof to be paid out of the funds of the town
ship school district. Or, the board may abolish all the subdistricts 
providing conveyance is furnished to one or more central schools, the 
expense thereof to be paid out of the funds of the district. ::--Jo sub
district school where the average daily attendance is twelve or more, 
shall be so suspended or abolished, after a vote has been taken under 
the provisions of law therefor, when at such election a majority of 
the votes cast thereon were against the proposition of centralization, 
or when a petition has been filed thereunder and has not yet been 
voted upon at an election." 

7731. "X o township schools shall be centralized under the next 
preceding section by the board of education of the township until 
after sixty days' notice has been given by the board, such notices to 
be posted in .a qonspicuous place in each subdistrict of the township. 
When transportation of pupils is provided for, the conveyance must 
pass within at least the distance of one-half of a mile from the re
spective residences of all pupils, except when such residences are 
situated more than one-half of a mile from the public road. But 
transportation for pupils living less than one and one-half miles, by 
the most direct public highway, from the school house shall be optional 
with the board of education." 

Sections 3922 R. S. 0. and 3927-2 R. S. 0. as they .stood prior to the 
amendment to 3922 of April 23, 1908, were passed upon by the supreme court in 
Bowers et al vs. Board of Education of Fulton Township, 78 0. S., 443. This 
case came up from Fulton Township, Fulton County, and involved the right of 
the board of education of Fulton Township to centralize the schools of that 
township by_ means of total suspension of subdistrict schools, although at an 
election at which the question of centralization of such schools was submitted to 
the electors of Fulton Township, the question of centralization had been decided 
in the negative. The decision in the common pleas court was rendered in May, 
1906, wherein the court held that the board of education of Fulton Township 
could centralize their schools by suspension, under section 3922 R. S. 0., not
withstanding the fact that an election held in such township prior to such 
centralization by suspension, by virtue of section 3927-2 R. S. 0., had resulted 
against centralization. The circuit court affirmed the judgment of the common 
pleas court, and the supreme court. without report, in 78 0. S., 443, affirmed the 
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two lower courts. The subsequent amendment of section 3!122 on April 2:~. 1908, 
made such centralization by suspension, under the circumstances which existed 
in the Rowers case, unlawful, but such amendment did nut alter the ded,ion of 
the court ·in regard to the right of a township hoard of e;lucation to centralize 
their schools· by suspension of subdistricts, provided no l·L·ctio!l resulting in a 
vote arlverse to centralization has been held in such township. 

By the provisions of section :J!J22, Revised Statutes of Ohio, as it now 
stands, it is also necessary, before the board of education of a township shall 
centralize its schools under this section, to post noticc·s in a conspicuous place 
in each subdistrict in the township for sixty days prior to such centralization. 

I am of the opinion, under the authority of the above decision of the supreme 
court, that your township board of education may, under the above mcntiom·d 
conditions, centralize its schools Ly suspension of subdistricts, by virtue of sec
tions 77:lo and 7731 of the General Code (section 3fl22 R. S. 0. as amended 
April 2:1, HlOS), and I am further of the opinion that the court may, by virtue 
of section 762:} of the General Code (section 3!l!ll R. S. 0.) after ha\·ing formally 
determined that it is necessary, for the proper accommodation of the schoo:, 
of such district, to purchase a site and erect a school house or houses for the 
accommoclation of scholars after such centralization, and that the funds at its 
disposal or that can be raised under prO\·isions of sections 162fl and lti:lo of the 
General Code (section 3094 R. S. 0.) arc not sufficient to accomplish that pur
pose, and that a bond issue is necessary, the board may, by Yirtue o-f such sc·c
tions, make an estimate of the probable amount of money rectuirecl for such 
purposes, and at a general election, or special election called for that purpose, 
submit to the electors of the district the question of the issuing of bonds for 
the amount so estimated, proper notices in the manner provided by iaw for 
school elections haYing been given of such election. The power is in the board, 
under section 3!J22, Revised Statutes of Ohio, supra, as amended, to centralize 
the schools as therein provided, and the power is given them to raise the 
money for the purpose of providing sufficient central school accounnudations 
by section 39!Jl, R. S. 0. 

I, therefore, can see no objection to the plan of procedure as outlined in 
your letter. 1 would, however, suggest that the notices provided by the amended 
section 3922, R. S. 0., be posted for the required sixty days before the question 
of bond issue is submitted to a vote, to prevent the complications and questions 
which might arise should a petition be filed with you by one-quarter of the 
electors of the township by virtue of section ~!)27-2 of the Revised Statutes, 
before the completion of the plan outlined by your letter. 

Yours very truly, 
u. G. DEN:IIAN, 

Attomcy Gc1zcra/. 

POOR FUXD- COUXTY- TRAi\SFER OF. 

March 16th, l!HO. 

Hox. F. ~I. STEVENS, Prosccuthzg Attorll£'}', E/;yria, 0/zio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of ~!arch 14th, 
wherein you state that the infirmary directors, acting under section !J64 Revised 
Statutes, have certified to the county auditor an amount alleged to be needed 
for the support of the infirmary and needful repairs during the ensuing year, 
but that the amount so certified appears to be excessive. You desire to be advised 
as to the possibility of setting aside the certificate. 
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One of the means suggested by you is to transfer funds under fayor of 
section :22b-2. This can not be done. That section authorizes transfer to he 
made among funds under the supervision of the board applying for the trans
fer; as the poor fund is under the supervision of the infirmary direCtors, it is 
clear that an action on the part of the county commissioners to transfer a 
portion of this fund would not lie. This has been the preYious holding of this 
department. 

Your letter does not so disclose, but I assume that a portion, at least, of the 
excessiye amount in the poor fund arises from the proceeds of the Dow Tax. 
If that is the case, such portion may, under fa,·or of section 2834d R. S., be 
transferred by the county commissioners to the general fund. This was the 
holding of this department in an opinion under date of April 28th, IUOU, and it 
is the view of the common pleas court of Franklin County in the case of the 
Infirmary Directors vs. County Commissioners, 6 X. P.-X. S., 3-!7. An ex
amination of the decision in that case will disclose that the facts were sub
stantially the same as those which confront you, assuming, of course, that the 
surplus in your poor fund is derind from this source. If then the surplus 
described by you is derived from the Dow Tax, a transfer under section 283·1d 
Revised Statutes, would be the proper procedure. If, however, such is not the 
case 1 can think of no way to review the discretion of the infirmary directors 
under section [)64, except upon proceedings in mandamus or injunction alleging 
an abuse of discretionary power. 

Yours very truly, 
U. G. DEXMAN, 

Attorncv General. 

ASSESSME~T- EXEMPTIOX FROM- COVXTY AXD SCHOOL 
PROPERTY. 

County property liable to assessmwt for municipal improvement, or for 
road improvement under section 4670-14 Revised Statutes, section 6026, Gen
eral Code. 

Council of municipal corporation may e:ract same fee from county as 
from other property owners for attaching to municipal sewer. 

Whether school property subject to assessment under sectio1b 4670-14, 
R. S. 

March 2nd, 1910. 

HoN. J. C. WILLIAMSOX, Prosecuting Attorney, Mt. Gilead, Ohio. 

DEAR Sm:- I beg to acknowledge receipt of your letter of January 24th, 
submitting for my opinion thereon the following questions: 

"The village of Mt. Gilead, Ohio, recently constructed a sewer 
and levied an assessment of $250.00 against the court house, jail and 
the lots upon which the same are 'situated; the council of said vil
lage also passed an ordinance providing a charge of ~0.00 for at
taching to said sewer. 

a. Can the council of said village levy and collect an assess
ment against this property? 

b. If not, can said council prohibit the commissioners from 
attaching to said sewer upon the commissioners paying the $5.00 as 
provided for in their ordinance? 
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Cpon the construction of a pike road under section -1ti7ft-H, 
can property belonging to a school di,trict and used excJu,i\·ely ior 
school purpo":s he asses•erl for the payment of the C< m;,tructi< 111 of 
such pike road? 

Cpon the construction of a pike road under section !tilll-1!, can 
the County Infirmary, including the buildings and farm used tht:re
ior, be assessed for the payment of the construction of such pike 
road?" 
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.\nswering the first sub-division of your first question I beg to state that in 
my opinion the council of· the \·illage of ~It. Gilead may levy an assessment 
for the construction of a sewer against county property. 

Section t;::, :\1 unicipal Code, provides that, 

'"\\'hen the whole or any portion of an improvement authorized 
lty this title, passes to or throug-h a public wharf, •:• <:• ''' 

'chnol huilding, infirm;J.ry, market building, workhouse, hospital. 
housl' of rduge, gas works, public prison, or any other public 
structure or public grounds u:ithin and be!o11ging to the cu;·poratioll, 
council may authorize the proper proportion of the estimated '"''ts 
and expense of the improvement to be •:• ·~ •:• entered upon a 
tax list of all taxable real and personal property in the corpora
tion." 

It is decided 111 Lima vs. Cemetery Association, -1:2 0. S. l:!ll that ex
exemption from taxation is not exemption from assessment for improvements. 
The above quoted prO\·ision of the Municipal Code authorizes a particular 
exemption from assessment in the ca'e of public grounds belo11gi11g to the 
municipality. This qualifying phrase, in my judgment, modifies all the enu
merated public structures and properties, excepting the phrase ··school build
ing." 

It seems to me, therefore, that the assessment can lawfully he levied by 
the village, that it may be collected from the county, and that the commis
sioners are authorized to allow the claim of the village, and may he com
pelled to do so. 

Referring to the second branch of your first question, I know of no reason 
why the county cannot he compelled to pay the fee charged by the council 
for connecting with such a sewer. The county bears the same relation to this 
municipal utility as any other owner of property in a municipality, and is entitled 
to tht: benefits thereof upon the same terms and conditions. 

Your second question presents a problem of great interest and difficulty, 
in vic\\' of the state of the law applicable to the same. The case of Poock, 
Treasurer, \'. Ely, 4 C. C. H, related to the liability for assessment of lands 
donatul hy Congress to the State of Ohio for school purposes, and it was held 
that such lands arc exempt hy favor of ,\rticle li, section 2 of the Consti
tution, which provides that, 

·'The principal of all fu11(b ansmg from thl· sale or other db
Jl"sitinn of lands or other property granted or cntruste(l to this 
state for educational * •:• •:• purpmcs, shall forcn·r he prescn·cd 
mviolate and undiminished, and the income arising therefrom shall 
ill' faithfully applied to the specitic objects of the original grants 
or appropriation." 
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The court holds that a trust fund created by the sale of such lands 
must be preserved ''im·iolate and undiminished" and that the di,·ersion of a 
portion of such fund for the purpose of paying local assessments would con
stitute a breach of this duty thus imposed upon the state. This decision ap
plies primarily to the school lands in Ohio; that is to say, those in section 
16 in every township resen·ed by Congress for the use of schools. Its rea
soning, however, applies with equal clearness to the funds and property of any 
board of education with which the school funds of the state in part derived 
from the accretions to the fund arising from the sale and rental of such school 
lands, are indivisibly commingled by such board. Such was the case prior 
to the adoption of the present school code, so called, and particularly section 
3D0~ thereof. :\s this statute existed previously to l!i04 it provided that each 
board of education should 

"determine ·~ * '' the entire amount of money necessary to 
be ]e,·id a' a contingent fund for the continuance of the school or 
sc:;c, .. s < f t:.e district, after the state funds are exhausted, to pur
chase sites for school houses, to erect, purchase, lease, repair and 
furnish school houses, and build additions thereto, and for other 
school purposes." 

In other words, all the funds of a board of education were commingled 
regardless of their source and regardless of the object of their expenditure. 

The present section 3958 provides that each board of education shall de
termine the levy necessary to be made after the state funds are exhausted, which 
levy . 

"shall be divided by the board of education into four funds, namely, 
first, tuition fund; second, building fund; third, contingent fund: 
fourth, bonds, iflterest and sinking fund; and a separate levy shall 
be made for each fund." 

It has been questioned whether this change in the section creates a fund 
not commingled with trust funds in any way, which may lawfully be made liable 
for assessment, and which would seem to render school property subject to 
assessment where the assessing statute does not itself create anv exception in 
favor of such property. See Columbus vs. Bowland, 15 Decision, .334, where th; 
question is not decided, but this view is stated. On the other hand, the Toledo 
cases, 48 0. S. 83-87, constitute the last expression of the supreme court on the 
subject. \Vhether or not the decision of this court on the main issue would be 
changed on re-submission of the question under present section 3958, I do not feel 
able to predict. However, I am of the opinion that the question is worthy of 
submission to a court of competent jurisdiction for its decision. 

Inasmuch as there is in the road laws under consideration, no prov1ston 
similar to that of section 63 Municipal Code, it would seem that the precise 
question submitted by you would afford a peculiarly appropriate means of raising 
this question for judicial determination. 

Answering your third question I beg to state that I know of no reason· 
why the property belonging to the county· and used for a county infirmary, 
should not be assessed for the construction of a road under section 4670-14 et seq. 
R. S., and the assessment therefor paid out of the general fund of the county. 

Yours very truly, 

u. G. DENMAN, 

Attomey General. 



ATTORXEY GEXERAL. 

JUSTICE OF PEACE HOLDIXG OLDEST CO::\DIISSIO.X FILLS 
YAC.-\XCY IX OFFICE OF TO\VXSHIP TRUSTEE. 

February 1st, 1910. 
RoN. \\'. E. LYTLE, Prosecuthzg Attorue:y, Troy, 0/zio. 
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DEAR SIR:- I am in receipt of your letter of January 22nd in which you 
submit the following for my opinion: 

Two justices of the peace were elected in the same township in 
l!JII.i. hoth rt:ceivcd commissions and served for full term. In 1908 
both were appointed and received commissions to serve until their 
successors arc elected and qualified. In Xovember, 190fl, both were 
nominateJ and elected to the office of justice of the peace. Upon re
ceiving notice of election only one of the justices paid to the Secre
tary of State his fee of two dollars for commission which he re
ceived in December, 1909. The other failed and neglected, on notice 
of election, to pay his fee of two dollars to the Secretary of State, 
and receive commission, until January 18, 19111. There is a vacancy 
in the board of trustees of their township, and you desire to know 
which one of the justices should make the appointment to fill the 
vacancy in the board of trustees. 

I beg to advise that under elate of . \ugust 8th, 1D06, this department ren
dered an opinion to the Secretary of State in which it was held that section 
1452 which provides that the justice of the peace ''holding the oldest commission," 
in case of vacancy in the office of township trustees, shall fill the same by appoint
ment, does not refer to a commission earlier than the one under which the justice 
is now holding office, and it is entirdy immaterial as to what terms were served 
or commissions held by either justice prior to the current term. 

In the statement of fact which you have submitted, the justice who received 
his commission in December, 1!)0fl, and qualified to act as justice of the peace on 
January I, 1fll0, is, therefore, holfiing office under the commission he receh·ecl in 
December, HJOfJ, while the justice who failed and neglected, after notice of elec
tion, to pay his fee of Two Dollars to the Secretary of State for commission, 
until January 18, 1910, failecl to qualify under his election in November, 1909, on 
January 1st, lfllO, as required by law, and is, therefore, holding office under his 
appointment and under the commission he received in 1908. 

I am, therefore, of the opinion that the justice of the peace who is holding 
office under the commission received in 1908 should make the appointment to fill 
the vacancy on the board of township trustees. 

Yours very truly, 
u. G. DENMAN, 

Attomey Ge11eral. 

BOXDS, SEC. 6!H2 GEXERAL CODE CONSTRUED. WHAT COXSIDERED 
IX ASCERTAINING OXE PER CENT OF TOTAL COUNTY DUPLI
CATE. 

::\[arch lst, 1!110. 

RoN. JoHN A. CLINE, Prosecuti;zg Attorney, C/e'1.'e/a11d, 0/zio. 

DEAR SIR:- Your communication is received in which you submit to this 
department for an opinion thereon the following inquiry: 

:i6 A. G. 
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Under section 6912 General Code (Sec. 463i-9 R. S.) should 
the amount of outstanding and unpaid bond indebtedness of the county, 
at the date of the enactment of said statute, be estimaterl in arri\·ing 
at the total amount of notes and bonds authorized to be issued under 
the provisions of this section? 

In reply thereto I beg to say that this section m authorizing the commi,;
sioners of a county to borrow money and issue and sell negotiable notes vr 
bonds fur the impro\·ement of roads also fixes a limitation of the amount of 
money wl1ich the commissioners may borrow for st·ch purpose as follows: 

"Provided that the total amount of notes and bonds issued and 
outstanding under the provisions of this section shall at no time be 
in excess of one per cent of the total tax duplicate of the county." 

This statute in its original form (!)4 0. L. 366) authorized the commis;ioners 
vf the county to borrow money and sell negotiable bonds to pay the balance of 
assessment against property owners alone. In 1902 (93 0. L. 96) the statute 
was amended, avthorizing the commissioners to borrow money in amount of· 
the whole of the estimated cost and expense of the impro\·ement and to issue 
and sell negotiable notes and bonds therefor, etc. 

In 1904 (!ll 0. L. 490) the legislature amenved the sectioa to the limitations 
<eontained in its original form. ln 1908 (!l9 0. L. !il) the legislature again 
amendec( the section giving to the commissioners authority to ''borrow a sum 
of money sufficient to pay the balance of the whole of the estimated cost and 
expense of the improvement," and fixed a limitation on the ?.mount of notes 
and bonds to be issued thereunder at 1% of the total tax duplicate of the county. 

The section prior to the elate of its last amendment contained no limitation 
as to the amount of bonds that might be issued thereunder. It is not unreason
able to assume that counties in the state hac\ or could have had, at the elate 
of fixing this limitation by the legislature, in 1908, an outstanding indebtedness, 
under this statute, in excess of 1% of the total tax duplicate of the county. But 
the language of the statute is "notes and bonds issued and outstanding under the 
provisions of this section." 

From these considerations I reach the conclusion that this statute, as last 
amended, and at which time the maximum limit was fixed, has only a prospec
tive operation, and the indebtedness created or assumed prior to the amendment 
of the act on May 9, 1908 may not be considered in ascertai1!ing when the pre
scribed limit of 1% of indebtedness has been reached. 

This opinion seems to be in accord with the analogous case of Tiffin et a!. 
v. Griffith et al., 74 0. S. 219. 

Yours very truly, 
U. G. DE:'OlAX, 

Attonzey Ge11era!. 

DITCHES AND DRAINS- JOINT COU~TY- MA~~ER OF COX
STRUCTING. 

May 18th, 1910. 

RoN. Hc:GH R. GIL:!I!ORE, Prosecuting Attorney, Ratou, Ohio. 

DEAR SIR:- You state that, upon the filing of a petition for a ditch to be 
located in Preble and Butler Counties, the boards of county commissioners of 
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these tw< • counties met on the line of the ditch, that they then continued the 
matter to a p:•rticular day and that on such day the commissioners of Butler 
County, through the attditnr, notified the commis<;ioners of your county that 
they would nut proceed further with the matter. You state, also, that the entire 
portion of the ditch to be located in Preble County is to be outside of a munici
pality, and that the greater part of the rl.itch to he located in Butler County lies 
within a village. 

You ask whether this is a proper case for a joint county ditch, whether it 
is the rluty of hath boards to act, and what proceedings, if any, in mandamus 
should he brought to compel action by either board in case of its refusal to act. 

Sections ti.-,:)li to fi.)G3, of the General Code, describe what ditches may be 
constructed a;, joint county ditches, and the procedure to be followed. 

Section li336 of the General Code defines joint county ditches as: 

.. Ditches, drains or water-courses which provide drainage, or, 
'.\hen con;tructed, will provide drainage for lands in more than one 
county", 

and provides that such 

•·may he constructed, enlarged, cleaned or repaired, as provided 
in this .:hapter and the laws prescribed for constructing, enlarging, 
cleaning or repairing single county ditches, drains or water-courses." 

Since the language of Sections 64!J4, 64!15 and G49G of the General Code 
authorizes the construction of a single county ditch partly within the limits of 
a municipality, whether the municipality has petitioned for such ditch or not, 
the language of the above quoted provision of section 6536, making the laws 
for the construction of single county ditches applicable to joint county ditches, 
therefore authorizes the construction of a joint county ditch, part of which is 
within the limits of a municipality. 

Section fi."l87, General Code, prO\·ides as follows as to joint county ditches: 

"\\"hen a ditch or improvement is proposed, which will require 
a location in more than one county, ~pplication shall he made to the 
hoard of county commissioners of each of such counties, and the sur
veyor or engineer shall make a report for each county. Application 
for damages shal1 be made, and appeals from the finding of the com
missioners, in joint session, locating and establishing such ditch, and 
from the assessment of damages or compensation, shall be taken to 
the probate court of the county in which the greatest length of such 
ditch or improvement is located. A majority of the commissioners 
of each county, when in joint session, sha11 be competent to locate and 
establish such ditch or improvement. X o county commissioner sha11 
st"n·e in any case in which he is pcrsona1ly interested; and any two 
commissioners of their respective counties, may form a quorum for 
the transaction of business under this chapter." 

And Section G4!il of the General Corle, which is applicable to joint county ditches 
as we11 as to single ditches, further explains the duties of the county commis
sioners of each county involved in the following language: 

''The county commissioners shall meet at the place of beginning 
of the ditch, as descriherl in the petition, on the day fixer!, as pro-
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vided in this chapter, and hear the proof offered by any of the parties 
affected by said improvement, and other persons competent to testify. 
They shall go over and along the line of the improvement, and by 
actual view of the ditch and the premises along and adjacent thereto 
which are to be drained or benefited thereby, determine the neces
sity thereof, and may adjourn from time to time and to such place 
as the necessity of the work may require. If the commissioners find 
for the improvement, they shall fix a day for the hearing of applica
tions for appropriations of land taken therefor and damages that 
persons, affected by said improvement, may sustain thereby, and for 
the approval of the report of the county suryeyor as hereinafter pro
vided for." 

"\\"hile it is to be observed that "a majority of the commissioners of each 
county" is required to locate a joint county ditch, it is also to be noted that, 
under section 6451, General Code, it is incumbent upon the county commissioners 
of each county, upon the filing of a proper petition, to meet and to "determine 
the necessity thereof". \Vhile, therefore, the commissioners of either county may, 
in their discretion_. determine whether a joint county ditch is necessary, so far 
as their county is concerned, and while they may decide against the construction 
of a joint county ditch, it is obligatory upon each board to decide this question 
one way or the other. 

If, therefore, either board refuses to act, proceedings in mandamus may be 
brought against it by a "party beneficially interested", and I believe that a pe
titioner for a joint county ditch could properly proceed by mandamus against 
the board of his county in such case, under the authorities cited in Bates' Plead
ing, etc., Volume 3, pages 2092 and 2093. 

Yours very truly, 
U. G. DENMAN, 

Attomey General. 

RIVER- DIPROVE).1E)JT OF- COU~TY C0:\1MISSIONERS MAY NOT 
ABANDON PORTION OF ROUTE DEFINED BY PETITION. 

February 18th, 1910. 

HoN. CHARLES L. JvsncE, Prosecuting Attorney, Marion, Ohio. 

DEAR SIR:- You have submitted to me for my opinion thereon the follow
ing question: 

A petition for the improvement of a living stream is presented 
to the county commissioners, who, after proceedings duly had, find 
for the improvement, and order the county surveyor to go upon the 
route thereof, make a map, etc., as required by the statutes. The sur
veyor reports that a certain portion of the improvements lying at one 
end thereof can not be made, as the cost of such portion would, if in
cluded in the assessment, make the latter so great as to exceed the 
benefits. :\lay the commissioners abandon such portion? If so, may 
any portion of the costs be assessed upon the owners of property 
within the district adjacent to and drained immediately by the aban
doned portion, assuming that the benefits will accrue to such prop
erty, through the making of such improvement? 
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In my opuuon the commissioners have no authority to abandon any portion 
of a proposed improvement of a living stream as defined by the petition praying 
for said improvement. It is well settled in this state by the decisions of the 
supreme court in the cases of Commissioners vs. Harbine, 74 0. S. 318, and 
l\lason vs. Commissioners, 80 0. S. 151, that the power of county commissioners 
to improve living streams is separate and distinct from that to construct ditches, 
and to improve water courses. The commissioners act under the ditch laws upon 
the petition filed with them under section 4450 Revised Statutes. The improve
ment to be considered by them is the improvement defined by said petition and 
they are not permitted to deviate therefrom unless under favor of some provision 
of the statute. The authority to change the termini of the improvement or either 
of them, is conferred upon the commissioners with respect to ditch improvements 
by section 4448 Revised Statutel This section, however, does not, in my opinion, 
apply to the improvement of living streams. This has been the holding of the 
common pleas court of Hardin County in the case of Abel vs. Commissioners, 
6 X. P .. 3-Hl. The reasoning of the court in that case appeals to me as absolutely 
correct. 

The proposed abandonment of a portion of the improvement would, in my 
judgment, constitute a change of one of the termini thereof. 

I, therefore, conclude that the commissioners may not abandon any portion 
of a proposed improvement of a living stream. This conclusion renders un
necessary any consideration of the second question submitted by you, although 
I may be permitted to refer to the above cited case of ::'-.Iason vs. Commissioners 
as being instructive upon all questions relating to assessments for the improve
ment of living streams .. 

Yours very truly, 

u. G. DE~MAN, 
Attorney General. 

COUXTY TUBERCULOSIS HOSPITAL-FRANKLI~ COUNTY. 

County commissioners· must have acted under tuberculosis hospital act of 
I908, 99 0. L. 62 i11 order to preclude subsequent action u11der said act, and actJ 
amendatory thereto. 

February 21st, 1910. 

Ho~. KARL T. \VEBIJER, Prosecuti11g Attorney, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of February 14th 
requesting my opinion on the facts therein submitted, together with those dis
closed by an abstract of the minutes of the board of county commissioners of 
Franklin county, and a copy of your opinion of November 2.)th, 1907, addressed 
to said board. The facts are as follows: 

On December 14, 1907, the county commiSSioners, acting under 
your advice provided for the erection of a "hospital on the farm now 
owned by the county and operated as a poor farm, for the care and 
cure of the indigent poor of the county afflicted with tuberculosis." 
Your opinion under which the board was then acting was to the effect 
that "if the buildings already provided (for infirmary purposes) are 
not, i11 the _iudgme11t of tlze board of cou11ty co-mmissioners, sufficient 
ancl appropriate to properly care for the indigent poor of Franklin 
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county. which would include the indigent poor afflicted with tuber
culosis, then said board has authority to provicje adequate quarters." 

Plans for the building thus authorized were approved Febru
ary 22, Hl08, and on the same day bids were advertised for. The con
tract was awarded on said bids April 14, 1008, and the building was 
promptly erected at a cost of less than ~15,000. 

On April 2, 1908, the general assembly passed, and on April 3rd, 
the Governor signed an act ''to provide for county hospitals for the 
cure and treatment of inmates of county infirmaries and other resi
dellts of the comzt}' suffering from tuberculosis," 99 0. L. 62. 

Section 1 of this act provides that: 

"On and after January 1, 1!)0!1, it shall be unlawful to keep 
any person suffering from pulmonary tuberculosis * * * in any 
county infirmary except in separate buildings * * * " 

Section 2 provides that: 

"The board of county commissioners are * * * directed to 
construct * * * a suitable building or buildi;1gs, which shall be 
separate * * * from the infirmary buildings, to be kllO'Wil as the 
couuty htJspital for tuberculosis; * * * provided that thae is 1101 

already established a hospital in the trcatmeut al!d maiutcuance J.f 
tuberculosis patieuts; * * * The infirmary directors shall pro
vide for the treatment, care and maintenance of patients recei\·ed at 
said county hospital * * * and all expenses so incurred shall be 
audited and paid as are other expenditures for county infirmary pur
poses. An accurate account shall be kept of all moneys receic·ed jro111 
paticllts or from other sources, * * * 

Section 4 provides that: 

"The county hospital for tuberculosis shall be devoted to the 
care and treatment of those admitted to the county infirmary who are 
afflicted with pu!monary tuberculosis, and of other residcuts of the 
county who may be suff"eriug from said disease a11d who are in need 
of proper care aud treat111eut; and the board of mfirmary directors shall 
'' * * require satisfactory proof that (applicants) are in need oi 
proper care, and have pulmonary tuberculosis; provided, that the in
firmary directors may require from any such applicant admitted a 
payment of not to exceed ~1.00 a week * * * for hospital care 
and treatment. 

Section 0 provides that: 

"The state board of health shali have general supen·ision of all 
county hospitals for tuberculosis * * * and said board acting 
with the board of state charities, shall approve the location and 
plans for the county hospital for tuberculosis." 

On March 21, 1909 the governor approved an act amendatory to this act, 
the significant changes made by which are as follows: 

Section 1 of the amendatory act extends the time during which it would 
be lawful to keep tuberculosis patients iri county infirmary buildings until Janu
ary 1, 1911. 



Section ~ of the act of 1!111!1 provides that: 

"The provisions of section 2:<~-"i of the Revist:d Statute~. rebting 
to the construction of public buildings and bridges, as aiTIL'n<le<l "\Iay 
!1, l!IOR, shall not apply to county hospitals for tuberculosis prO\·ided 
for herein." 

8ts7 

In other respects the eulier act was not changed m any way. Your specilic 
questions are as follows: 

I. Ha\·c the county commissioner, of F~anklin county authority, 
under the amended act, to construct a new hospit;:t]? 

2. If it is held that the amenckd act does not authorize the coumy 
commissioners :o prcJ\·idc s1:ch 1. building as herein contemplated, l,a,·e 
the board of county commissioners of Franklin county, authority, 
under sections l!l-!, 19-"i et seq., or under any other statutes to construct 
said proposed buildings. 

:'1. If it is held that the county commissioners of Franklin COo lilt)' 

are authorized by any existing law to construct said contemplated 
building, \vhich is estimated to cost between eighty and one hunclretl 
thousand dollars, are they authorized to do so without submitting the 
proposition to a vote of the people, uncler t!H~ provisio:1s 0f =cction 
2~2.; R. s.? 

It is apparent to me upon examination of all the documents suhm:tt.·J and a 
consideration of the statutes abo,·e quoted, that Franklin county has no tJhercu
losis hospital within the meaning of the act of 1!10~ and that of l!JO!I. Th~ build
ing erected by the county commissioners Prior to tlzc ClletCtlllellt of t::c Ia"-' i11 
questio11, was simply an addition to the infirmary. Its plans were 11ot aiJprO\·erl 
by the state board of health; so far as the resolution of the commissioners re
cites, it was not open to any patient of the county, but only to those who might 
be indigent. Jn other words, so far as the purpose of its construction, as e\'i
denced by the proceedings had, with reference thereto, is concerned, it was not 
intendecl to be a tuberculosis hospital at all, but simply a place for the care nf 
those tubercular persons who might otherwise become inmate,; of the iullrmary. 
This being the case, T am of the opinion that the pro\'iso, "pro,·ided that there is 
not already established a hospital for treatment at~d maintenance of tuberculosis 
patients," which it will he observed was in the original act, does not rdL·r to the 
building already constructed hy the county commissicl!lcrs. I am not ckar as 
to the meaning of this pro\'iso, hut construing it with the othe:- provio.;inns of 
the act it seems reasonably clear that it refers, at least, to a hospital "lwn for 
the reception of "pay'' patients as well as indigent patients. 

The commissioners of Franklin county have not yet excrci,ed any powers 
under the tuberculosis hospital act, although the infirmary directors, in their 
mana~.{ement of the building constructed hy the commissioners, ma) ha,·c attempted 
to con form to said act. 

It follows from the fofl•goin~ that the commissioners of Franklin county 
are authorized now to cono;truct a building to he u,erJ as a tuherculo,is hospital, 
and that, as a matter of course, the prO\·isions of section 2~~--l R. S., do not apply 
to the construction of such a '1-Jospital. 

Yours very truly, 

L. G. DE~OL\:\. 

A ttor11ey Cell era/. 
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VILLAGE OFFICERS HOLD OVER IX CASE OF FAILCRE TO HOLD 
ELECTIO)J. 

February 17th, 1910. 

Hox. C. H. HENKEL, Prosecuting Attorney, Galion, 0/zio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of February 4th, 
in which you state that in the village of North Robinson, Crawford county, no 
·election for municipal officers was held in Xovember, 1909. You request my 
opinion as to whether the officers elected in 1!)07 continue to hold office under 
said election, or whether there are now vacancies in said offices which should 
be filled by appointments made according to law; and in case there are such 
vat:ancies, you desire to be advised as to the manner of filling the same. 

I have examined the various provisions of the municipal code which define 
the terms of office of village officers. I find that all village officers, excepting 
the members of the board of trustees of public affairs are elected for terms of 
two years and until their successors are elected and qualified. The section relating 
to the election of the trustees of public affairs, being section :20.5 of the Muni· 
cipal Code, provides simply that the members "shall be elected for a term of two 
years". However, they being elective officers and there being no inconsistent 
provision, section 8 of the Revised Statutes would seem to apply to such trustees, 
and under favor of said section they would also have the right to hold over in 
case successors were not elected at the time of holding the first election for 
municipal officers following the date of their original election. 

I, therefore, conclude that upon the facts above stated the persons occupying 
municipal offices in the village of North Robinson in November, 1909, will con
tinue to exercise the powers and duties thereof until January 1, 191:2, and no 
longer, whether or not successors to such persons are elected in 1911 and qualify 
for the respective offices. (State ex rei v. Brewster, 44 0. S. 589; State v. Howe 
25 0. S. 596; Constitution, Article 17, section 2). 

Yours very truly, 
U. G. DEN:I1AN, 

Attorney General. 

CRIMINAL PROCEDURE- ISSUANCE OF WARRANT UPON 
INDICTMENT. 

Except in case of forfeiture of recognizance of person bound over by a 
magistrate, warrant need not be issued for his arrest upon indictment at the next 
term of common pleas court. 

March lOth, 1910. 

HoN. LYMAN R. CRITCHFIELD, JR., Prosecuting Attorney, Wooster, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of February 22nd, 
wherein you submit for my opinion thereon the following question: 

"In case a defendant is bound over from the examining court 
to the next term of the court of Common Pleas, and gives a recog
nizance, is it proper or necessary to have a warrant issued for his 
arrest after an· indictment has been returned against him?" 

This question involves the effect of the recognizance exacted by the magistrate. 
Sections 7147, 7Hil and 722fl Revised Statutes, being sections 1:'1511, 13526 and 
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13.~!fi General Code cited by you, are sufficient in themselves to determine this 
question. I quote from the sections in their present form, although the law is, 
of course, in substance unchanged by the enactment of the General Code. 

Section I:i:}ll provides as follows: 

.. ,, '' * If it appear that an offense has been committed and 
that there is probable cause to believe the accused guilty, he shall order 
him to enter into a recognizance * •:• ~· for his appearance at the 
proper time and before the proper court ~· ·~ *" 

Section 13-5:!6 provides that, 

--·:· •:• •:• a recognizance shall he taken for his appearance to 
answer the charge before the court of common pleas on the first day 
of the term thereof * * '" alld that lze -will llot depart -without 
leaz.•e.n 

Section l:l5!J7 provides that, 

.. :\ warrant may be issued ·~ * ., on an indictment found 
* ~:: * JJ 

The italicized portion of the second section above quoted, which you have 
evidently o\·erlooked, seems to me to extend the obligation of the recognizance, 
at least, until the end of the term. The defendant is supposed to remain in con
stant attendance upon the court until an indictment is returned, unless he is 
excused. Consequently, if he is not present in court when the indictment is re
turned it would be proper, technically, to forfeit the recognizance. In any event, 
the remedies afforded by the recognizance are presumed, in my judgment, to be 
ample to enforce the defendant's presence in court for the purpose of pleading 
to the indictment. At the time the indictment is returned the court should, under 
the supplementary act found in 99 0. L. 356, require the execution of a new 
recognizance, but this is not to be confused with the recognizance mentioned in 
the above quoted section. 

The third section above quoted gives rise to the only difficulty of the ques
tion. lt provides without qualification that a warrant may be issued upon an 
indictment found. It is elsewhere provided that indictments may be found on 
presentation by the grand jury itself, or by the prosecuting attorney, without pre
liminary hearing. The reason of the section now under consideration would 
seem to he confined to this class of cases, and to those in which recognizances have 
been. forfeited; but the language of the section is not so limited. .\t the most, 
however, this section merely authorizes a warrant to be issued and does not re
quire such issuance in all cases. Accordingly, it is my opinion that it is, at least, 
not necessary to have a warrant issued for the arrest of an indicted defendant 
under recognizance from examination by a magistrate. \\'hether or not it is 
proper might possibly depend upon all the facts of each case. 

Yours very truly, 

U. G. DE!OL\X, 

Attomey Ge11aal. 
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COURT COXSTABLE, CO:\lPEXSATIOX OF. 

Court coils/able is not entitled to per diein fee for days ilzcluded witlziil 
recess of court and on which he renders no services. 

:\1a.rch 18th, 1910. 

Ho~. ]. A. ScHAEFFER, Prosecuting Attonze}', J.ft. Vemon, Ohio. 

DEAR SIR:- You have submitted to this department for opinion thereon the 
following question : 

"In counties in which one common pleas judge holds court, is 
the court constable entitled to per diem compensation for days during 
which he actually renders services only, or is he entitled to compen- · 
sation at the rate fixed by statute for each day of a term of court 
including recess?" 

Section 553 Revised Statutes, section 1693 General Code, in its present form 
provides that, 

"Each constable shall receive the compensation fixed by the 
judge or judges of the court making the appointment. In counties 
where four or more judges regularly hold COl!rt, such compensation 
shall not exceed twelve hundred and fifty dollars each year. * * * 
and in counties where only one judge holds court two and a half 
dollars each day, and shall be paid monthly from the county treas
ury on the circler of the court * * *" 

The compensation thus provided in counties in which one judge holds court 
is in the nature of a per diem. If there is any doubt respecting this point, the 
same is resolved by ex:imination of section 553 R. S. which employs the word 
"per" in place of ''each." It has been repeatedly held that when the compensa
tion of a public officer as fixed by law is in the nature .of a per diem. the officer 
is entitled to pay for those days during which he actually renders service and 
for such days only. 

:\foran vs. ·Brew, 47 Ala. 709, 
Reynolds vs. same, Ibid 711. 

Both of these cases involve a question identical with that presented by you, 
so far as the right of an officer to per diem compensation during recess is con
cerned. 

It is also held that where compensation is so fixed by law the certificate 
of a superior officer having authority to issue an order on the public treasury is 
not conclusive, but it may be disputed if not in accordance with the facts. 

:\I organ vs. Buffington, 21 :\f o. 549. 

It is true, of course, that parts of a day are not to be recognized in mat
ters of this sort, and that the officer is entitled to receive 'his per diem fee for a 
day during which he renders service, although he may have been employed only 
a portion of such day. 

·Smith vs. Commissioners, 10 Colo. 17. 

Upon the foregoing authorities I am of the opinion that the constable is 
not entitled to receive compensation for days included within a recess of the 
court and during which he renders no service, and that the order of the common 
pleas court is not conclusive as to the amount of such compensation. 

Yours very truly, 
u. G. DE~~!A~. 

A !forney General. 
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HC::O.L\XE SOCIETY AGEXTS- TEX"CRE OF OFFICE. 

October 10th, l!llo. 

Hox. GEORGE C. ll.\RXEs, P;·osecuting Attor;zey, Georgetown, Olzio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of October 4th in 
which you request my opinion as to the term of office of humane society agents. 

Section ~718 of the Revised Statutes to which you refer now constitutes 
sections lCJOill et seq. of the General Code. Some of the pertinent provisions of 
these sections are as follows: 

'"Such societies may appoint agents who are residents of 
county or municipality for which the appointment is made ~, ~ 

(Section 10070.) 

the 
*" 

"All appontments made by such societies ~, '" ~ shall have 
the approval of the mayor of the city or village for which they are 
made. If a society exists outside of a city or village, appointment 
shall be approved by the probate judge of the county for which they 
are made ':' ~ *" (Section 10071). 

Section 10072 makes it the duty of the council to provide reasonable com
pensation for the city agent and for the commissioners to do likewise with re
spect to the county agent. 

X ow here in the General Code have I been able to find any provision as to 
the tenure of office of these agents. The mere fact that their appointment must be 
approved by certain local officers is inconclusive. The general rule is that appoint
ments authorized to be made for terms not limited are at the pleasure of the 
appointing authority. 

I am, therefore, of the opinion that, unless otherwise provided at the time 
of the appointment, a humane society agent holds his position at the pleasure 
of the society appointing him. and of the ma) or or probate judge, as the case 
may be. 

Yours very truly, 

u. G. DEN~L\N, 
Attorney General. 

TAXATIOX -QUADREXXIAL EQUALIZATIOX IX MUXICIP.\L COR· 
PORATIOX MADE BY BOARD OF REVIEW, IS TO TERRITORY 
Al\'XEXED AFTER COMPLETIOX OF \\"ORK OF APPRAISEYIEXT. 

August ~th, I !110. 

Hox. C. H. IIEXKEL, Prosecuti11g Attonzey, Ga/iou, Ohio. 

DE.\R SIR:- I beg to acknowledge receipt of your lrtter of .\ugust ~nd, sub
mitting for my opinion thereon the following questions: 

"'1. Two days after the elate preceding the second :-.Ionday in 
April, 1!1111, certain territory was annexed to the City of Bucyrus. The 
real property therein was appraised for taxation by the quadrennial 
township assessors. \\"hat authority should equalize the valuations of 
such property?"' 
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" 0 Must a board of equalization send out notices to property 
owners before they may increase the valuation of any real estate?" 

Answering your first question, I beg to state that section 5624 General Code 
provides that, 

"Boards of review, within and for their respective municipalities, shall 
have all the powers and perform all the duties provided by law for 
all other municipal hoards of equalization and revision. They may 
hear complaints and equalize the vah1ations of real and personal prop
erty, moneys and credits within their respective municipalities. Upon 
the appointment of a board of rev;ew in a municipality all other boards 
of equalization and revision therein shall be abolished. At the con
clusion of the quadrennial appraisement of real property in such mu
nicipal corporation the board of review therein shall sit as a board 
for the equalization of the value of surh real property." 

The work of equalization is absolutely independent of the work of original 
appraisement, and neither in turn is made with reference to the elate at which 
the value of personal property is fixed and at which the lien of the state for 
taxes attaches, to-wit, the date precedin·g the second Monday in April. 

It is my opinion. therefore, that the city board of review, sitting as a board 
of equalization. and later as a board of revision, should equalize the valuation 
of all real estate within the limits of the corporation as they exist at the time 
its work is performed. 

Your second question is answered by my opmwn of August 3rd, addressed 
to Hon. F. M. Stevens, Prosecuting Attorney, Elyria, Ohio, a copy of which I 
enclose herewith. 

Yours very truly, 

w. H. MILLER, 
First Assistattt Attorney Ge11eral. 

TAXATION -QUADRENNIAL EQUALIZATION -EQUALIZING BOARDS 
NEED NOT SEND OUT :-JOTICE BEFORE RATSI:-JG VALUATIO)JS 
FIXED BY ASSESSORS. 

August 3rd, 1910. 

HoN. F. M. STEVENS, Prosecuting Attorney, Elyria, Ohio. 

DEAR SrR:- I beg to acknowledge receipt of your letter of July 14th,' in 
which you submit for my opinion thereof the following question: 

"Must quadrennial boards of equalization and city boards of re
view send out notices to property owners before they may raise the 
valuation of any real estate in their equalization work?" 

In my opinion the service of such notices is unnecessary, section .5594 pre
scribing the powers of quadrennial county boards of equalization does not require 
the same. Section 5624 General Corle confers upon boards of review in and 
for their respective municipalities all the powers and duties of quadrennial county 
boards of equalization and requires of them no duties not imposed upon such 
quadrennial boards. 
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Section .itllll General Code provides that the board of revision composed 
of the same members as the quadrennial county board of eQualization and being 
in cities the boards of review sitting in that capacity shali send out such notices. 
The provision is as follows: 

"·:' '' •:< no valuation as fixed by the board of equalization shall 
he increased by the board of revision in any case except upon reason
able notice as prescribed by this chapter to all persons directly inter
ested and an opportunity for a full hearing." 

The expression of one thing is the exclusion of another. Jt is clear that 
boards of equalization and municipal boards of review sitting as such need not 
notify the owners in cases in which valuations fixed by the real property assessors 
are raised. 

Very truly yours, 

\\'. H. :\hLLER, 
First Assista;zt Attomey Geuera/. 

COlJXTY XOT E:-JTITLED TO I:\'TEREST 0:\' :\10::\EY OBTAI XED 
FR0:\1 STATE. 

February 23th, 1910. 

Hox. D. \V. :\ivRrHY, Prosecuti11g Attor1te:!J', Bata·vza, Ohio. 

DFAR Sm:- Your communication of the 21st inst. is received in which you 
inquire if the State of Ohio has the right to demand from the various counties 
a proportionate part of the depository interest, and also whether or not the 
counties have the right to demand of the State interest on the money appro
priated by the legislature to be apportioned among the counties for school pur
poses. 

In reply thereto I beg to say that I have answered your first inquiry in an 
opinion to the Auditor of State, a copy of which opinion I arrl' pleased to enclose 
herewith to you. 

As to your second inquiry I do not believe the county is entitled to interest 
on money obtained from the state, 

First: Because the state depository law does not provide for an apportion
ment such as is provided for in the county depository act, and 

Second: Because the money that goes from the state to the counties as 
state aid for the common schools is not subject to deposit, nor is it under the 
control of the State Treasurer as a depository fund after it has been appropri
ated by the legislature, and prior to such appropriation by the legislature it has 
not been impressed with the character of school fund money. 

I trust these statements together with the copy of opinion enclosed will 
satisfactorily answer your inquiry. 

Yours very truly, 

u. G. DENMAN, 

Attorney General. 
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REAL VALUE-PROPERTY :\lUST BE APPRAISED AT-REAL PROP
ERTY ASSESSOR BEGI:\:\I:\G \YORK J;\:\UARY 10, DIRECTORY. 

January 13th, 1910. 

Hox. JoE T. DoAx, Prosecuti11g Attonzey, TVilmillglon, Olzio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of January 8th 
submitting for my opinion thereon the following questions: 

"Under section 5 of 'An act to provide for the election of assess
ors of real property,' ( 100 0. L. 83) fixing January 15th as the time 
said assessors shall begin their valuation, is the language there used 
to be construed as mandatory or directory, and may said work be 
legally commenced after said date?" 

·• l s there, or can there be any valid understanding, outside of 
legislati,·e enactment, whereby said assessors, may ap1;raise the real 
estate for less than its "real value"? 

In reply I beg to say that section 5 of the act to provide for the election 
of assessors of real property is as follows: 

''The assessors elected under this act shall begin the valuation 
of the real property in their respective districts on or before the 15th 
day of January after their election and shall complete the same on 
or before July first following." 

The provision that the assessors shall begin the valuation on or before the 
15th day of January, as contained in this· section, is, in my judgment to be re
garded as directory. Its purpose is tp secure uniformity and dispatch in the 
appraisement of real property and of course should and will be regarded by all 
land assessors. Events ·over which assessors have no control may, however, 
transpire which will make it impossible for the work to begin at the time named 
in the section. and if for such reasons any assessors are delayed in the commence
ment of the valuation until after the time so fixed, I am clearly of the opinion 
that such appraisements would be regarded as vaiid and binding by the courts. 

Section 2 of Article 12 of the Constitution provides that, 

"Laws shall be passed taxing * * all real * * * property 
according to its true ·value 111 mo11ey." 

This provision prohibits the fixing of any rule either by the land assessors 
or the general assembly for the valuation of property for the purpose of tax
ation other than at its true value in money. 

Yours very truly, 

u. G. DENMAN, 
Attorney General. 
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P.\CPEHS- \\"HO :'lll:ST C\RE FOR- TR:\XSPORT.\TJOX OF 
CH.\RGED TO COl:XTY IX WHICH IS LEG:\L SETTLDIEXT. 

Gcuc;-(7/ Code Sec. 3 ;82. 
April 6th, 1910. 

Hox. \\·n.LI.\:\1 DnnP.\CE, l'rosecuti11g Attoraey, Bo-w/i;zg Gree;z, Olzio. 

DE.\R SIR:- Your communication is received in which you state that com
plaint was made to the infirmary directors of \Vood county, Ohio, that a certain 
pauper t:wrcin required public relid, and that upon investigation, the directors 
ascertained that the pauper was foreign to \\' ood county, having a legal settle
ment in :'I! arion county; that the intirmary directors of \\'ood county immediately 
notifierl the infirmary directors uf :'IIarion county of said fact and requested the 
:\I arion CoUJJty authorities to take charge of the pauper; whereupon the infirmary 
directors of :\!arion county rcqu,sted and authorized the infirmary directors of 
\Voorl county to deliver the pauper to :'IIarion county, which was done by the aid 
of a warrant obtained from the probate court of \\' ood county which was found 
to be necessary. You then inquire which county shall bear the expense of the 
removal of this foreign pauper from \Vood county to the county of legal settle
ment which is :'IIarion. 

In reply thereto I beg to say that the law is perfectly clear as found in 
section :l-!1<2 General Code (sec. 14!lu R. S.) that "the infirmary directors of the 
county wherein the legal settlement of the person is shall pay the expense of 
such remm·al. and necessary charges for relief, etc." 

There is no provision of law that would authorize the payment of any of 
this expense so incurred by \\'ood county. This expense is :'IIarion county's lia
bility. 

Yours very truly. 

u. G. DE!'Df \X, 

Attorlley Ge/lera/. 

REAL ESTATE :\SSESSOR-OFFICIAL ORLIGATIOX. 

0 ffice of real estate assessor- work subject to re·dew by county board of 
eqttali::atiou. 

Real estate assessor -liability wzder bond. 
July 11th, 1910. 

Hox. PoPE GREGG, Proseczttiug Attonzey, rvasllilzgto;z C. ll., Ohio. 

DF..\R SIR:- Your communication is received in which you submit to this 
departm~nt for an opinion thereon the following statement of facts: 

A real estate assessor for one of the townships in our county 
failecl and refused to appraise the land in the township in which he 
was elected according- to law, hut did appraise said land at much 
less than its true value, and placed thereon a much less value than 
that at which the real estate in neighboring townships was appraised. 

Is there any way to remedy this improper appraisement outside 
of the county hoard of equalization, and can any action be taken 
against the appraiser for improper performance of his duties? 
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ln reply thereto I beg to say that in my opinion there is no prOVISIOn of 
law for the correction of this illegal and improper appraisement of real estate 
prior to adjustment and equalization thereof by the county board of equaliza· 
tion. It will be the very essential duty of the county board of equalization to 
correct this and all other illegal valuations within the county so as to render 
unlikely. the ordering of a re-appraisement thereof by the state tax commission 
under section 81 of the tax commission act. 

As to your .second inquiry, I refer you to section 5567 General Code, which 
proYides as follows: 

",\n assessor or his assistant who refuses or knowingly neglects 
to perform any duty enjoined on him· by law, or consent~ to or con
nin's at any e\·asion of the pro\·isions of this chapter, whereby prop
erty required to be assessed is unlawfully exempted, or the valuation 
thereof entered at less than its true valU<;:, for each such neglect, re
fusal, consent, or connivance, shall forfeit and pay to the state not 
less t! an two hundred dollars nor more than one thousand dollars, to 
be recovered by action." 

By virtue of section 10 of the quadrennial appraisement act, 100 0. L., p. 84, 
the assessor against whom you complain is amenable to the. provisions and judg
ment provided for in the above section. Furthermore, the bond furnished by the 
assessor under section 2 of the quadrennial act would be available for the satis
faction of such a judgment, as well as the property of the individual assessor. 
Clearly the assessor had not the right, after qualifying as such assessor and enter
ing upon the discharge of his dut"ies as such, to violate his official obligation in 
such manner as the facts stated in your letter indicate. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

COUNTY SURVEYOR- EXPENSES. 

October 13th, 1910. 

Hox. LEvi B. MooRE, Prosewtiug Attorney, T-Vaverly, Ohio. 

DEAR SrR:- I beg to acknowledge receipt of your letter of September 12th, 
in which you request my opinion as to the right . of the county surveyor to be 
re-imbursed for expenses incurred by him in paying board, livery hire and similar 
charges while performing the duties of his office within the county, but away 
from his office. 

Section 2822 General Code provides in part as follows: 

"When employed by the day the surveyor shall receive $5.00 for 
each clay and his necessary actual expenses * *". 

This section, in my judgment, clearly contemplates that the surveyor shall 
charge his personal expenses, including room, board 'and livery hire when he is 
away from his office. When the surveyor is not employed by the day, however, 
and charges specific fees for specific services, he is not entitled to such expenses. 

Yours very truly, 
U. G. DENMAN, 

A ttomey Gel! era/. 
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DITCHES :\XD DRAIXS- EFFECT OF DIS~IISSAL OF PETITIO X ON 
.\PPE.'\L FOR LACK OF JURISDICTIOX. 

/;z case probate court on appeal dismisses ditch petition because of faUure 
of county auditor to notify commissioners of the filing thereof, proceedings are 
not termitzated, but auditor must thereupon ser<-•e such notice. 

T'Vltat costs properly chargeable in suclz cases. 
January 7th, 1910. 

HoN. DoN J. YoeNG, Prosecuting Attaraey, Norwalk, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of December 30th, 
submitting for mv opinion the following question: 

"The hoard of County Commissioner> proceeding under section 
4451, located a ditch in our county for the improvement, and appeal 
\vas taken from the allowanl't> to a land O\\·ner for compemation to 
the Pwbatc Court. \\'hen the papers reached the Probate Court it 
was found that no notice of the filing of the petition has been given 
by the Auditor to the Board of Commissioners as provided by section 
4-±51a R. S., and the probate court dismissing the appeal, held that the 
Commissionns had no rower to act in any way upon the ditch pro
ceeding, until the notice was given hy the auditor as provided in sec
tion 4451a. 

The costs in the proceeding amount to quite a considerable sum 
and the Commissioners are desirous of your opinion as to whether 
the bond of the petitioner can be held for these costs, and if not, from 
what fund and in what manner the same should be paid." 

Se,tion 44:Jla citerl by you prO\·ides that after the petition has been filed 
with the county auditor, 

"Shall tlzereuj>ou give notice to the comnusswners of the filing 
of sairl petition, together with a copy thereof. He shall fix a date for 
the hearing of the same, not more than thirty days from the date of 
said notice. The auditor shall prepare and deli\·er to said petitioners 
<, ':' ':' a notice in writing * ':' "' setting forth the subs~nce, 

pendency and prayer of such petition." 
''And the auditor shall also prepare copies of said notice •:• ~~ ':' 

one of which shall be sen·ed upon each ,:, t.• * land owner * •:• ':'" 
"The person serving said notices shall receive two dollars for 

each day actually employed in said service." 
"Said auditor shall at the same time give a like notice to each 

nonresident •:• ':' ':' Janel owner by puhlication •:• '~ •:•" 

From the facts stated by you I take it that not only have these proceedings 
been taken, hut also the commissioner.;; have viewed the ditch, and the surveyor 
has made the apportionment which in turn has been approved by the commis
sioners, etc.; that the appeal to the probate judge, under favor of section 4463, 
was from an order allowing compensation for land appropriated. 

I do not believe that the costs in the proceeding are at the pre<;ent stage 
thereof properly payahle from any source. In fact, the proceeding has not been 
terminated. The effect of the decision of the probate judge is not to dismiss the 
petition, hut simply to make necessary the service of notice by the auditor upon 

.'jj A. G. 
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the commissioners, and the fixing of another day for hearing. This must be 
done, as the duty of the auditor in the premises is mandatory. 

I, therefore, conclude, .... n the main question submitted by you, that the costs 
made by the commissioners are not now payable. 

A further question is suggested, viz., when the matter. shall have finally been 
determined and the costs shall be payable either by the petitioner or apportioned 
under section 4479 R. S., as the case may be, what services, if any, already ren
dered, may be charged for in the bill of costs? On this point, I am of the opinion 
that the sen-ices of the person serving the notices, under section 445la, and the 
charges of the newspaper in which notice upon nonresident land owners was 
published, are proper costs, they having b~en completed prior to the time when 
the commissioners could have acted upon the petition. The fees of the auditor 
and commissioners, of course, would not be proper costs in any event (sections 
4453-4507 R. S.). All other services, however, having been rendered under void 
orders of the county commissioners, may not be charged for in the bill of costs. 

As above stated, the proceedings are not at an end, and should now be car
ried forward in pursuance of law. 

Very truly yours, . 

u. G. DENMA::>, 
Attor11c_v Ge11era/. 

COSTS- SECTIO~ 3019 GENERAL CODE RELATIVE TO LOST 
CASES CONSTRUED. 

April 8th, 1910. 
Hox. B. F. \VELTY, Prosecuti11g Attomey, Lima, Ohio. 

DEAR SIR:- Your communication is received in which you inquire as to 
whether or not the limitation of one hundred dollars "lost costs," as provided in 
section 1309 R. S. (section 301!) General Code), applies to the total costs made 
in the magistrate's court, or whether it means that each officer making costs in 
the case is limited to one hundred dollars "lost costs." 

In reply I beg to say, the section referred to is as follows: 

"In felonies wherein the state fails, and in misdemeanors, where
in the defendant proves insolvent, the county commissioners, at any 
regular session, may make an allowance to any such officers in place 
of fees, but in any year the aggregate allowances to such officer shall 
not exceed the fees legally taxed to him in such causes, nor in any 
year shall the aggregate amount allowed an officer exceed one hun
dred dollars." 

From the language used in this section the intention is clear that the maxi
mum of one hundred dollars is placed agaii1st each officer making fees in the 
cases. In other words, a justice of the peace, police judge, or justice, mayor, 
marshal, chief of police, or constable, as enumerated in section -3016 General Code, 
are each entitled, in felonies wherein the state fails, and in misdemeanors wherein 
the defendant proves insolvent, upon the allowance of the county commissioners, 
a sum in lieu of lost costs not to exceed one hundred dollars in any one year. 

Yours very truly, 

u. G. DENMAN, 
Attonzey General. 
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HLIXD RELIEF- TOT.\L BLIXDXESS XECESSARY TO BE 
EXTITLED TO. 

April 8th, 1910. 

Hox. CHARLES KRICHB.\t:~I, Prosccz!ti;zg A ttomcy, Canto;t, 0/zio. 

~99 

DE,\R SIR:- Your communication is received in which you submit the fol· 
lowin!!' statement of fact, together with a request for an opinion thereon: 

• 
"There are quite a number of applications for blind relief pen

sions in Stark County coming from people who are seventy years old 
or o,·cr. These people, if they were not partially ~lind, would be 
unable to provide for themselves on account of old age. The blind 
commission is at a loss to know what its duty is in the premises. 

"Query: :\lust the blindness alone disqualify them to "arn a 
living, or may they grant the relief where other infirmities contribute 
to their inability to work and earn a living?" 

In reply I beg to say, section 2 of an act entitled "An Act to provide for 
the relid of neerly blind" passed April ::lOth, l!J08, and which defines a blind per
son, is as follows: 

". \ needy blind person shall be construed to mean any person of 
either sex who, by reason of loss of eyesight, is unable to provide 
himself with the necessities of life, who has not sufficient means of 
his own to maintain himself, and who, unless relieved as authorized 
h~ this act, would become a charge upon the public or by those not 
required by law to support him." 

Vnder this section a "needy blind person" is construed to mean a person 
who is unable to provide for himself by reason of loss of eyesight without re
gard to other infirmities. 

I am, therefore, of the opinion that your blind commission in furnishing 
relief, under the provisions of the act providing for relief of needy blind, is lim
ited to those cases in which the inability to earn a livelihood is due solely to 
loss of eyesight. 

Yours very truly, 

u. G. DEN!>1AN, 

Attorney General. 

JUSTICE OF THE PEACE- TER:\1: OF APPOINTEE. 

Justice of the peace may not be appoi11ted for lo11ger than next regular 
election aud uiltil successor is elected mzd qualified, but in no case appointment 
to be made for more than four :years or unexpired term. 

January 26th, 1910. 

Hox. C. L. XEWCO\!ER, Prosecuting Attorney, Bryan, Ohio. 

DE.\R Sm:- I am in receipt of your letter of recent date in which you 
submit the following for my opinion: 
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Clinton Payne was elected justice of the peace in the spring of 
1903 and qualified for three years from April 14, 1903. He was re
elected at the November election 1905 and qualified on April 2, 1906. 
On April 24, 1909, he received a commission which reads that he was 
appointed justice of the peace until his successor is elected and quali
fied. At the November election in 1909 he was a candidate but de
feated at the polls. The person elected has refused to qualify and 
you desire to know if Mr. Paine will continue in office until his sue 
cessor is elected and qualified. 

I beg to call your attention to section 567 of the Revised Statutes, which is 
in part as follows: 

"\\'hen a vacancy occurs in the office of justice of the peace in 
any township, either by death, removal, absence at any time for the 
space of six months, resignation, refusal to serve, or otherwise, the 
trustees, having notice thereof, shall, within ten days from and after 
such notice, fill any such vacancy by appointing a suitable and quali
fied resident of the township who shall serve as justice until the next 
regular election for justice of the peace, and until his successor is 
elected and qualified; and the votes of a majority of the trustees 
shall be necessary to appoint." 

To fully understand this section it is necessary to look to section 2 of 
article 1"7 of the Constitution of Ohio, which is in part as follows: 

" * * * the term of office of justice of the peace shall be such· 
even number of years, not exceeding four years, as may be prescribed 
by the general assembly. * * All vacancies in other elective offices 
shall be filled for the unexpired term in such manner as may be pre
scribed by law." 

Taking the above quoted section of the Revised Statutes, and the quoted 
section of the constitution together we have the following: A justice of the 
peace may not be appointed for longer than the next regular election, and until 
his successor is elected and qualified, but in no case shall appointment be made 
for a longer period than four years or the unexpired term which the appointment 
was made to fill. 

Applying the above to the particular state of facts presented by you, I am 
of the opinion that the justice appointed in April, 1900, will hold office until the 
next regular election, which will be in November, 1911, and until his successor 
is elected and qualified. But in case his successor is not elected in November, 
1911, and does not qualify on ·the following January 1, 1012, as prescribed by 
law, the person appointed may not hold fo.r a longer period than four years from 
the date of his appointment, and also in no case for a longer period than the 
unexpired term which he was appointed to fill. 

Yours very truly, 

u. G. DENMAN, 

Attomey General. 
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DEPOSITORY- TO\VXSHIP .\XD SCHOOL DISTRICT. 

Building and loan associlltion may not be township ar school depository. 
July 5th, 1910. 

Hox. H.\RRY C. PcGH, Prosecuting Attomey, Zanesville, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of June 23rd in 
which you request my opinion as to the qualification of a building and loan asso
ciation as a school district or township depository. 

Section 7601 General Code, as amended :\lay 18, lfllO, provides that, 

"The board of education of any school district ~' '' shall pro
vide for the deposit of '-' * * moneys coming into the hands of 
its treasurer. But no bank shall receive a deposit larger than the 
amount of its paid in capital stock, and in no event to exceed three 
hundred thousand dollars." 

Section 7605 General Code as amended at the same time provides that, 

"In school districts containing two or more banks such deposit 
shall be made in the bank or baaks situated therein, that at competitive 
bidding offer the highest rate of interest ':' ~~ *" 

The township depository law, sections 3320, etc., General Code, provide as 
follows: 

Sec. 3320. "The trustees of any township shall provide by reso
lution for the deposit of any or all moneys coming into the hands of 
the treasurer of the township, and the treasurer shall deposit such 
money in such bank, banks or depository within the county * * * 
subject to the following provisions ':' *." 

Sec. 3:322. "In townships containing two or more banks, such 
deposit shall be made in the bank or banks situated in the township 
that offer at comp~titive bidding the highest rate of interest on the 
m·erage daily balance on such funds * * *. Xo bank or depository 
shall receive a larger deposit of such funds than the amount of (its) 
bond and in no event to exceed three hundred thousand dollars." 

Section 3:32:3. "In a township in which but one bank is located, 
the funds of the township shall be deposited in such bank (except in 
certain cases enumerated in the statute)" 

Section !!644 generally relating to the organization of building and loan 
associations provides that, 

''Such associations shall not use the words "bank", "banking" or 
"trust", nor any one or more of them in combination", (as a part of 
its name). 

Sections 9647, etc., enumerate the powers of building and loan associations. 
It is clear from these sections from which I forbear to quote, that a building and 
loan association is not, in the fullest sense of the word, a '·hank" nor an institu
tion exercising what may be termed "banking powers". The provisions of these 
sections which relate to the powers of such associations in the receipt of deposits 
are as follows: 
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(Such corporations shall have the power) "to recei,·e money on deposit'' 
(9648). 

"To permit the withdrawal of deposits upon such terms and conditions as 
the association provides except b.v check or draft, but no such association shall 
be permitted to carry for any member or depositor any demand, commercial or 
checking account." 

"The board of directors shall designate a ba111i or banks in which it shall 
cause the funds of such corporatioll to be deposited in its name". "Such funds 
when so deposited, can be withdrawn only in such manner and for such purpose 
as is provided in the constitution and by-laws and authorized by law". (Sec. 
9669). 

I take it that in the construction of the two depository laws concerned in 
your inquiry the court would have regard to the manifest purpose of such laws, 
and would take judicial notice of the manner in which public funds are handled 
and disbursed. The township depository law in terms refers to ''the average daily 
balance" ·to be maintained in the depository, thus indicating clearly that moneys 
are to be deposited and withdrawn from day to clay upon draft or check of the 
treasurer. But this, I assume, is true of any deposit of public funds. Inasmuch 
then as building and loan associations are expressly forbidden by law to accept 
deposit accounts to be drawn against by check or draft, I am of the opinion that 
in this very essential respect they cannot qualify as depositories of public funds. 

It is also probably true that upon the familiar principle that the expression 
of one thing is the exclusion of all others, the use of the word ·'bank" in both 
the depository hiws would be held to exclude all other forms of institution~, 
authorized to receive deposits, particularly· inasmuch as the statutes create a clear 
distinction in name between banks and building and loan associations. 

It is also probably true that the word "depository" as used in the township 
depository law in conjunction with the words "bank or banks" would be held 
on the principle of ejusdem generis to refer to institutions possessing, ,,·ith respect 
to the making of cl~posits at least, all the powers of a bank. 

For all the hregoing reasons I conclude that building and loan associations 
may not act as depositories of school district and township moneys. 

Yours very truly, 

U. G. DEN~lAX, 
A ttome:y Ge11era/. 

COUNTY BOARD OF EQUALIZATIO~ -QUADRE~NIAL-TIME OF 
CLOSL\'G SESSION; MEMBERS ~OT EXTlTLED TO EXPENSE AS 
SUCH. 

June 30th, HllO. 

HoN. JoHN F. MAHER, Prosecuting Attorney, Greenville, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of June 28th, sub
mitting for my opinion thereon the following questions: 

"T beg to inquire as to what construction you have put on sec
tions 3504 and 5;;9,3 of the General Code, relative to the closing of 
the sessions of the County Board of Equalization. By the terms of 
.).)94, I would understand that the sessions shall close on or before the 
first Monday in October, and by the terms of 5.595 the board 'shall 
complete its work on or before the fourth Monday of February.' 
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''.\Is" rt:ierring t<J section .j;,:r;·, I 1Jt:g to inr;uire ;;:, to th~ pro
,·isions f, .r any neClssary expenses that the members of the lJr,;:nl r:-:ay 
mcur It will he neces,ary in this county ior the hoanl to employ 
com eyances to take them to \ arious parts of the county to view rt•a 1 
estate l'n<ler consideration.'' 

. \nswcring )'our tirst question 1 bt·g to state that. in my opmwn, the later 
date governs and that the "decennial" county board of equalization may prolong 
its sessions, if necessary, until the fourth ::\Ionday of February of the year next 
following the beginning of the equalization, as provided in section 55fl:i General 
Code. It must, howc,·er, complete its work by that time as the provisions of 
section ;,.-,!IIi, which requires the auditor "immediately thereafter" to 

''give ten days' public notice •:• •:• •:• that the equalization ha3 
been completed, and that complaints against any valuation may !Jc· 
tiled with the auditor of the county on or before the fifteenth .lay of 
:\pril next following, etc." 

are apparently mandatory . 

. \nswering your second question I beg to state that section ;)::i!li General 
Code does not authorize members of the decennial county board tu iJe rci11Ilmrscrl 
for expenses incurred as such members. 

Section :!~1::\a Revised Statutes did contain such a provtsion, l>'.lt 1l wa~ 

inserted in the statute in such a way as to lead to considerable donht as to :ts 
uniformity of operation, anr! hence, as to its constitutionality. The attention of 
the general assembly should be called to this apparent defect in the law. ! have 
found no other section authorizing the payment of such expense:; :ln<l am !·e

luctantly compelled to hold that the members of the board of equalization are 
not entitled to he reimbursed for expenses incurred by them in the disch:•rgc of 
their official duties. 

\'ours very truly, 
U. G. DENMAX. 

A !tome_\' Ge11era/. 

SCHOOLS-TO\\'XSHIP BO.\IW OF EDUCATIOX -CLERK
CO~iPEXSATIOX. 

l'crso11 /z1J/ding (ljjice of member of township board of education aild also 
clerk of such board cutitled In compensation of both offices. 

April 28th, WlO. 

Box. L\WREXCF. E. L\YBOl'RXE, Prnsccuthzg Attomc:y, Sprhzgfield, Ohio. 

DE.\R Sm:- Your letter of .\pril 2.ith is received in which you ask my 
opinion upon the following question: 

"The board of education in German Township, Clark County, 
has elected one of its members as its clerk, and his compensation has 
been fixed hy the board. Can he receive his compensation as clerk of 
~uch hoarcl and at the same time recl'i,·e the compensation of two dol
lars for each meeting attcnrlecl as a member of the board?" 
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In reply thereto I beg leave to submit the following opinion: 

Section 4747 of the· General Code (section 3!)20 R. S. 0.) reads 111 part as 
follows: 

'"The board of education of each school district shall organize 
on the first Monday in January after the election of members of such 
board. One member of the board shall be elected president and a 
person, who may or may not be a member of the board, shall be 
elected clerk. * * *" 

Section 4781 of the General Code (section 4056 R. S. 0.) reads in part as· 
follows: 

"The board of education of each ·school district shall fix the 
compensation of its clerk and treasurer, which shall be paid from 
the contingent fund of the district. ':' ~, ''" 

Section 4"715 of the General Code (section 3920 R. S. 0.) reads as follows: 

"Each member of the township board of education shall receive 
as compensation two dollars for each meeting actually attended by 
such member, but for not more than ten meetings in any year. The 
compensation allowed members of the board shall be paid from the 
contingent fund." 

Under the above quoted provisions of section 4747 of the General Code 
the offices of clerk of the board of education and member of such board are 
specifically made compatible, and allowed to be held by one and the same person. 
Under the above quoted section 4781 the board ~f education of German Town
ship has fixed the compensation of one of its members heretofore elected clerk 
of such board by vir:tue of the authority given by section 4747 of the General 
Code, and by virtue of section 4715 of the General Code, each and every member 
of such township board of education is entitled, as compensation for actual 'at
tendance at each meeting, to the sum of two dollars. The principle is well 
settled that so long as a person retains the legal title to an office he is entitled 
to the emoluments thereof. 

Throop on Public Officers, section 443. 

In the case of Anclrew~ vs. City of Portland, 79 :\Iaine, 490, it is held. 

"The plaintiff was marshal de jure. His salary was fixed by law. The 
legal right to the office carried with it the right to the salary or 
emoluments of the office. The salary follows the legal title. This 
doctrine is so generally held by the courts, that authorities hardly 
need be cited. Dolan v. The Mayor, 68 N. Y. 274; McVeany v. The 
Mayor, 80 )1". Y. 185; Fitzsimmons v. Brooklyn, 102 N. Y. 536." 

As the member of the German Township board of education in question, 
by virtue of the above quoted sections of the General Code, holds the legal title 
both to the office of member of the township board of education and clerk or 
such board, he is, therefore, entitled to the emoluments of both offices, and I am, 
therefore, of the opinion that he can draw his salary as clerk of such board and 
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also his compensation of two dollars for each meeting of the board, not to 
exceed tt:n in number in each year, which he attends. 

Yours very truly, 

"C'. G. DE!OL\X, 

Attomey General. 

BCILDTXG cm.i:\ITSSIOX TO B"C'ILD COl'RT HOVSE. 

Sue/• rnmmissio11 has jull pm,•er to determi11e all questions conuectcd wit/1 
tlze locatinn aud buildiug of tile court house. 

::V1ay Hlth, l!HO. 
Hox. ). \\'. s~IJTH, Prosecuting Attonzey, 0/tm,·a, Ohio. 

DE.\R SIR:- Your communication is received in which you submit the fol
lowin~ inquiry: 

'·1. \\'e are building a new court house in this county. A com
mission was appointed to act in connection with the county commis
sioner~ under section T!H-1. The question is now raised as to who 
has the right to determine the location of the building on the lot
the building commission or the county commissioners. 

"~. If the location of the new building requires a removal of a 
portion of the old court house arc the county commissioners required 
to remon such portion of the old court house as will interfere with 
the construction of the new one or is the building commission author· 
ized to have it done?" 

In reply, I beg to say the sixth paragraph of section 794-l Hevised Statutes, 
section :.?1:-IFI General Code, is as follows: 

·'After adopting plans, specifications and estimates, the commis
sion shall invite bids and award contracts for the building and for fur
nishing, heating, lighting and ventilating it, and for the sewage thereof. 
Until the building is completed and accepted, by the building commis
sion, it may determine all questio11s comzected therewith, and shall be 
governed by the provisions of this chapter relating to the erection of 
public buildings of the county". 

The power vested in the building commiSSIOn under the provisiOns of the 
above quoted section is very broad. "Until the building is completed and ac
cepted, ''' ~' * it may determine all questions connected therewith": The power 
conferred in this provision certainly includes the determination of the location 
of the building and all other questions incident thereto. If the old court house 
stands in the way of the construction of the new court house, I am clearly of 
the opinion that the building commission may remove the same in part or in 
whole. In other words, after the commission is appointed the whole duty of 
the construction of the court -house falls upon the building commission, and the 
county commissioners, acting as a separate hoard from the building commission, 
have no authority in the premises. 

Yours very truly, 

u. G. DEX~L\X, 

Attonzey General. 
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:VIEDICAL SER\'ICES REXDERED l~DIGE:\'T PERSOX'". 

Towns/zip not liable for services rendered prior to 110tice if said 110tice 1101 
gh•e11 within three da3•s. 

May lGth, 1910. , 

HoN. X. H. McCLVRE, Prosewting Attonze}', Jfcdi11a, Ohio. 

DEAR SIR:- Your communication is received in which you submit the fol
lowing statement of facts, together with a request for an opinion thereon: 

"On March 30th, 1910, an indigent person having no legal settle
ment in the State of Ohio, was seriously hurt by being run over by a 
railroad train, at Locli, Harrisville township, Medina County. He was, 
on the advice of a local physician, at once conveyed to a hospital at 
\\'ooster, \Vayne county, Ohio. :\'o notice of the matter was given to 
the intirmary directors until the 5th day of April, following, when the 
officials at the hospital in Wooster notified the infirmary directors of 
the circumstances, and also that it was their intention to look to the 
infirmary directors of Medina county for their compensation for the 
care, surgical operation, etc., rendered the patient. 

On the same day the township trustees of Harrisville township 
received a written notice from their local physician, advising them that 
he had rendered his service on account of the indigent person, in his 
remo\·al to \Vooster, and that he would expect them to pay his bill. 
!\either of :;aid notices were received by the respective parties within 
three clays after the happening of the accident, and neither board had 

-any opportunity to investigate or make provision for the care of the 
case before it was removed from their jurisdiction. 

Query: "Cnder these circumstances what is the liability of the 
township trustees of Harrisville township and the infirmary directors 
of Medina county? 

ln reply I beg to say section 1404 Revised Statutes, sedion 34~0 General 
Code, provides for a notice to be given township trustees or corporation officers 
when a person in any township or corporation is in a c011dition requiring public 
relief and contains this provision: 

"Rut if such notice be not given within three days after such 
relief is afforded or services begin, the township or municipal cor
poration shall he liable only for relief or services rendered after 
notice has been given. Such trustees or officers, at any time may order 
the discontinuance of such services, and shall not be liable for ser
vices nr relief thereafter rendered" 

Under this provision the township trustees of Harrisville township are not 
liable for any services rendered by the local physician prior to the giving of the 
notice for the reason that said notice was not given within three days after the 
physician's sen-ices began. 

T find no provision in the statutes whereby any liability attaches to the board 
of infirmary directors. A board of infirmary directors is authorized under 5ection 
9T5 Revised Statutes, section 234G General Code, to make contracts with one or 
more competent physiciam to furnish medical relief for the persons of their 
respecti\·e townships. Ym•r letter does not state whether or not tre local phy-
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sician of Harris,·ille township \\·as unuer contract with the boanl ot mt1rmary 
directors, and I am, therefore, unauk to dLtermine whether or not any li<1bility 
exists against the infirmary directors hy rea<on of such contract. 

Yours \·ery truly, 
u. G. DEX~IAX, 

Attomey Geuera/. 

DITCH S"CPERVISOR EXTITLED TO CO:\IPEXSATIO:-J AT THE RATE 
OF $2.00 PER DAY FOR ALL SERVICES ACTUALLY PERFOR:\IED 
BY SUCH SUPERVISOR IX THE LIXE OF HIS OFFICL\L DUTY. 

:\lay 14th, l!HO. 
Hox. \\'. E. LYTLE, Prosecuting Attor1Zey, Troy, 0/zio. 

DEAR SIR:- Your communication is received in which you submit copies 
of two bills rcnuerecl the board of trustees of Concord Township, :\Iiami County, 
Ohio, by F. B. :\leX eal, ditch supervisor, for sen-ices rendered by said :\icXeal in 
the examination of records to procure a list of ditches in said township. You 
further state that you have advised the trustees that these bills are not lawful 
claims against the township. 

Sections 3:381:< to 3:~!)fJ inclusive, and sections (j(j!Jl to 6i2ti inclusive of the 
General Code, provide for the election of a ditch supervisor and in a general 
way prescribe his duties, and while these sections contain no express provision 
that the uitch supervisor may receive compensation for services such as are 
enumerated in these two bills, yet, for the purpose of cleaning and keeping in 
repair township and county ditches, the county supervisor is required to divide 
them into working sections and apportion such sections to the land owners, cor
porate roads, railroads, township and county according to the benefits received, 
and I presume in order to make this apportionment the ditch supervisor will 
have to know the names of the land owners to be benefited thereby, together 
with the number of acres of land owned. 

Section 3388 of the General Code provides that, 

"Such supervisors shall be alloweu two dollars per diem, for the 
time actually engaged in performing the duties of his office, to be paid 
by the township trustees ~' * ,;,, 

:\Iy judgment is that if a procurement of the list of ditches in said town
ship, together with a list of the land owners abutting thereon. is essential to the 
making of a proper apportionment for the cleaning out said ditches, then the 
supen·ioor is entitled to a compensation at the rate of two dollars per day for 
the time actually engaged in such work. The question as to whether or not 
these bills are valid claims against the township is a question of fact rathe'r .than 
of law. If the services performed by him were necessary in the conduct of duties 
of his office. then they are legal claims and should be paid. If the procurement 
of a li~t of the ditches in the township from the official records is not necessary 
in the performance of the duties of a ditch supervisor, then he is not entitled 
to any compensation for scn·ices rendered by him in procuring the same. 

Yours very truly, 
U. G. DE!O!AN, 

Attonzey General. 
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ASSESSOR- TOWNSHIP- :.JAY :\TOT QUALIFY AND SERVE AS 
ASSESSOR FOR BOTH TOW:\TSHIP A~D MUNICIPAL CORPORA
TION. SECTIOXS 3261, 3349 AND 3351 GENERAL CODE CON
STRUED. 

1fay 6th, 1910. 

Ho~. R. H. P.\TCHIN, Prosecufi11g Attorney, Char~on, Ohio. 

DF.AR SIR:- I beg to acknowledge receipt of your letter of April 12th in 
which yon submit for my opinion thereon the following question: 

"Burton township, 111 our county, is divided into two election 
precincts, one for corporation and one for the outside township. In 
the election last fall an assessor of personal property living in the 
township precinct was nominated and elected in the township, and the 
same man was on the ticket in the corporation and was elected in the 
corporation. The township has never been divided into assessor dis
tricts as provided in section 3351 General Code of Ohio. Is it proper 
for this man to serve as assessor of personal property Ill both the 
township and 'the corporation of Burton?" 

Your inquiry requires a construction of section 3S49 of the General Code 
which is as follows: · 

"One assessor of personal property for the township shall be 
elected biennially in each township * * *. If the township IS 

divided into two or more election precincts, one such assessor shall 
be so elected for each precinct in which such election is held." 

"Burton township" is divided into two election precincts. One of these two 
precincts is an incorporated municipality and with elective powers separate from 
those of the second precinct" which also has elective rights independent of the 
municipality. This statute provides that if the township is divided into two or 
more election precincts one such assessor shall be elected for each precinct in 
which such election is held. Unless some other section of the statute affect~ and 
changes this statute the conclusion must be reached that the assessor residing 
in the township and elected assessor for the township precinct may not also 
{!Ualify for the office of assessor in the municipal precinct. In my opinion section 
3351 of the General Code does not apply to the question herein presented for the 
reason that the county commissioners have not acted in the premises. 

A further reason why this assessor may not qualify as such for the muni
.cipal precinct is found in section 3261 General Code, which requires that resi
dence in the precinct or township for which he was elected is a necessary quali
fication for the office of assessor therein. The residence of this man in so far 
.as it is related to the office of assessor is confined to the precinct in which he 
resides. Your inquiry must, therefore, be answered in the negative. 

Yours very truly, 

u. G. DENMAN, 

Atlomey General. 
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:O.IDIBER OF TO\YXSHIP BOARD OF EDl:C.\TIOX :O.L\ Y XOT BE 
TO\\'XSHIP TRUSTEE. 

August 17th, l!HO. 

Hox. HARRY P. llLAcK, Prosecuting Attomc:r, Tiffin, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of July :!lith, sub
mitting for my opinion thereon the following question: 

·':O.Iay the offices of member of a township board of education and 
township trustee be held by the same person?" 

In my opinion these two offices are not compatible. \\'ithout citing statutes 
suffice it to say that the township board of education is a body corporate and 
politic, haYing control of all school property belonging to the district, and exer
cising all rights and powers with respect thereto not specifically conferred upon 
other officers. So also the township trustees are a body politic and corporate, 
haYing like powers and duties with respect to township property. It is conceiYable 
that disputes might arise as to property rights or as to the disposition of public 
moneys between the school district and the township which would, of course, 
result in the two boards being placed in the position of adversaries. For this 
reason alone the two offices are incompatible. 

Yours Yery truly, 
\Y. H. :O.irLLER, 

Assistant Attorney Ge11era/. 

BURIAL COMMISSIO~, COMPE~SA TIOX, 0.\'"LY AVAILABLE L'.\'"DER 
AME~DMENT TO LAW PASSED APRIL fJ, IUML 

June 1st, 1!11 0. 

Ho:-.. FRED H. \VoLFE, Prosewtiug Attomey, 1Vauseo1l, Ohio. 

D.EAR SIR:- Your communication is received in which you submit the fol
lowing inquiry: 

On April 9th, l!lOS:, the legislature amended the act relative to 
the burial of indigent soldiers. Said amendment provides that the 

• county commissioners shall appoint two suitahle persons in each town
ship to look after and cause to be interred honorably discharger! sol
diers, whereas the law prior to the amendment provided that three 
suitable persons in each township should be so appointed. The amenrl
ment further provides that the two persons so appointed shall receive 
as comre11sation one dollar each for each service performed. The 
amt'nded act was not hrought to the attention of the county com
missioners of this county until the early part of 1910, at which time 
the county commissioners proceeded to and did appoint a committee 
of two as provided in said amendment. 

The committee of three under the old law now demand pay at the 
rate of one dollar for each st•ryice performed by them since the en
actment of the amendment. 

Query: ~lay the county commissioners pay the compensation 
proyided in the amendment to the committee under the old law? 
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In reply I beg to say my judgment is that the compensation provided in 
the amendment, as passed April 9, 1!JO~, applies only to the committee appointed 
in accordance with said amendment. That is to say, the compensation in the 
amendment is to be paid to the committee appointed thereunder, and does not 
apply to the committee appointed under the old law, for the reason that it was 
intended that the committee appointed under the old law was to serve without 
compensation. 

Your; very truly, 

U. G. DElO!AX, 
Attorney General. 

COUXTY LOCAL OPTIOX. -

The fiue assessed by the mayor of a mwzicipalit)• for a prosecution of a 
, ·violation of the CO !lilt}' local option law slzould be f'aid iufO flze llltlllicipa/ 
treasury. 

June 7th, 1910. 

Hox. JosEPH C. RILEY, Prosccutiug Attonzey, Iroutou, Ohio. 

DEAR SIR:- Your communication is received in which you submit the fol
lowing inquiry: 

A prosecution was had before the mayor of the city of Ironton 
under the county local option law, and the defendant was fined $200 
by the mayor. In default of payment the defendant was confined in 
the county jail. Thereafter the fine was paid to the county auditor 
and the defendant released. 

Query: 1. ·Is the county auditor required to issue a voucher 
for the payment of said fine over to the municipality of I ron ton? 

2. The county commissioners salary is based upon the tax dupli
cate of December of the preceding year. \Vhen should the salary, 
as based upon such duplicate, commence, the first of the following 
January or September? 

3. Is there any law authorizing the boards of education in 
rural ( to\vnship) districts to pay a constable or other officer for pur
suing and arresting a criminal who had disturbed the school and as
saulted the teacher in their district? 

In reply to these questions, I beg to say: 
First, section 7 of the cot:nty local option law, 9!) 0. L. page 37, is as follows: 

. "Money received from fines and forfeited bonds collected under 
the provisions of this act shall be paid into the treasury of the mu
nicipal corporation wherein said fine was imposed and bond forfeited, 
and shall be applied to such fund or funds as 'the council of said 
corporation may direct. \\'hen such IJiw is enforced in the county 
court the fine shall be paid into the county treasury". 

This section expressly provides that money "received from fines * * * 
shall be paid into the treasury of the municipal corporation wherein said fine was 
imposed". Under the facts stated in your inquiry the fine was imposed by the 
mayor of the city of Ironton, and it follows therefore, that the money should 
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ha\·e been paid into the municipal treasury instead of the county trea;,ury. How
ever, I am of the opinion that the county auditor is authorized to curr-:ct the 
mistake by the issuance of a voucher for the payment of the mo!1~Y received 
from the tine imposed by the mayor over to the municipality. 

Second. This department has heretofore advised the Bureau of Inspection 
and Supen·i,ion of Public Offices that the yearly salary of a county commissioner, 
as fixed by the duplicate of the preceding year, shall commence with the begin
ning of his official term, to-wit, on the third :\londay of September. 

Third. I know of no statute whereby boards of education arc authorized 
to pay fees to a constable or other officer for services rendered in criminal 
prosecutions. 

Yours very truly, 
U. G. DE~OIAX, 

Attorney Ge11era/. 

REAL EST.\TE .\PPR.\ISERS- CO:\L\!ISSIO~ERS .\XD .\UDITOR :\lAY 
REVIE\Y .\CTIOX I~ FIXI~G TDIE LDIIT UPO~ SUBSEQUENT 
IXFOR:\L\TIO~ RECEIVED. 

June 7th, 1!}10. 
Hox. :\I. 0. Bt'RXS, Prosecuti11g Attomey, Hamiltoll, Ohio. 

DE.\R SIR:- Your communication is received in which you submit the fol
lowing statement of facts, together with a request for an opinion thereon: 

The real estate appraisers of Butler county, before entering 
upon the discharge of their duties were requested to come to Hamilton 
to organize and discuss a plan of action in regard to their work. In 
response to said request each of the appraisers made four trips, but 
when the commissioners and auditor determined the number of days 
to be allowed for doing their work they omitted to make any allow
ance fur these four days of preliminary preparation. 

Query: 1. :\lay the commissioners and auditor now review their 
action in so fixing the number of days, and include the four days 
omitted? 

2. If so, will the commissioners and auditor be required to act 
unanimously in the matter. That is, upon a proposition to re-consider 
must the auditor vote "aye"? 

In reply I beg to say : 

First, section !l of the act amending the act of :\farch 12, HlO!l, is in part as 
follows: 

"And in townships and villages, the power and authority is 
hereby given to the hoarct of county commissioners and the auditor 
of each county * ~· •:• to determine and limit between the dates 
prO\·ided, the time necessary for each real estate assessor or board 
of real estate assessors to perform the rluties required of them under 
this act." 

This provision mrans that the county commissioners, together with the 
auditor shall fix a time limit in which the real estate asse:•or~ in townships and 
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villages shall perform their duties, and is is my judgme1it that if in so doing the 
county commissioners and auditor make a mistake or error by reason of a lack 
of knowledge of the services to be performed by said assessors, they may there
after correct the error nr mistake as based upon subsequent information received. 

Second: It is niy opinion that in the performance of the duties enjoined 
upon the county commissioners and the. auditor in fixing such time limit, each 
county commissioner and the county auditor will be entitled to vote upon the 
question and a majority of the votes so cast will control. That is, while it is 
necessary for the auditor to participate in the action, his concurrence is not 
essential to the fixing of the time. 

Yours very truly, 

BRIDGE. "' 

TJ. G. DENMAN, 

Attorney General. 

County commissimzers not" liable for damages by reason of defective bridge 
unless such bridge so established is under the control of the county commissiouers. 

June 7th, 1910. 
HoN. ]. R. STILLINGS, Prosecuting Attorney, Kenton, Ohio. 

DEAR SIR:- Your communication is received in which you submit the fol
lowing statement of facts, together with a request for an opinion thereon: 

"A bridge which was constructed by and for a number of years 
has been wholly maintained by the township trustees of Pleasant town
ship, Hardin county, Ohio, became defective several months ago. On 
account of the $50.00 limit imposed on trustees, the county commis
sioners were requested to construct a new bridge and agreed to do 
so, stipulating that the trustees should temporarily repair the same, 
until it could be rebuilt. The construction of a new bridge wias ad
vertised b.y the county commissioners and a contract let. Before any 
work was begun, however, or contracted to begin, an accident occurred 
on the bridge, whereby a horse of considerable value was lost. There 
is no question but that the bridge was defective and negligently so, 
and there is no .question of contributory negligence." 

Qu.eries: 1. Is the board of county ·commissioners authorized 
to compensate the owner of the horse in damages? 

2. If not, is the board of township trustees authorized so to do? 

Section 2408 of the General Code provides that the board of county com
missioners shall be liable in its official capacity for damages received by reason 
of its negligence or carelessness in not keeping any state or county road or 
bridge established by such board in its county in proper repair. 

You will observe that this provision applies· only to bridges which have 
been established or constructed by the county commissioners. Under the state
ment of facts submitted in your letter the bridge in question was constructed 
by the township trustees and has since been maintained by said trustees. The 
fact that the county commissioners have agreed to replace this bridge by a new 
one does not, in my judgment, place the old bridge UJ~der their control, par-
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ticularly is this so by reason of the stipulation made that the township trustees 
should keep the old bridge in repair until the new one could be built. 

The statement. of facts does not inform me as to whether or not the road 
upon which this bridge is built is a township or county road. If it is an im
proved county road, under the statutes governing the same, the road is under 
the control of the county commissioners, and this fact might have some bearing 
upon the question of responsibility of the county commissioners for the injury 
done. In my judgment, however, upon the facts stated in your letter, the county 
commissioners are not responsible for the damage. 

As to th responsibility of the township trustees, I refer you to the pro
visions of section 3244 General Code, which is in part as follows: 

.. Each civil township lawfully laid off and designated, is de
clared to be, and is hereby constituted, a body politic and corporate, 
for the purpose of enjoying and exercising the- rights and privileges 
conferred upon it by law. It shall be capable of suing and being 
sued, pleading and being impleaded, and of receiving and holding 
real estate by devise or deed, or personal property for the benefit of 
the township for any useful purpose ·~ •:•" 

The language used in this provision, to-wit, "It shall be capable of suing 
and being sued," is not restricted, and, in my judgment, will authorize a suit 
against township trustees for damages done by reason of defects in any bridge 
under their control, caused by the negligence of said trustees. 

Yours very truly, 

SBEEP CLAIMS. 

U. G. DENMAN, 

Attorney General. 

Claim to be presented to the county commissioners 111 the couuty where 
sheep are i1'jurcd. 

June lllth, I!HO. 

HoN. JAY S. PAISLEY, Prosecuting Attorney, Steube11ville, 0. 

DEAR SIR:- Your communication 1S received in which you submit the fol
lowing inquiry: 

A resident of Harrison County owned sheep which were being 
pastured in Jefferson County. The taxes on said sheep were paid in 
Harrison County. The sheep while in Jefferson County were killed 
by dogs. 

Query: \Vhich county {Harrison or Jefferson) is liable, under 
section 4215 of the Revised Statutes, for the damages? 

In reply T beg to say, section 4:215 Revised Statutes provides that, 

"Any person damaged bv the killing or injuring of sheep by 
dog or dogs, may present a detailed account of the injury done, with 
damages claimed therefor, verified hy affidavit at any regular meet
ing of t:ze trustees of the towns/zip 1i!herein tlze damage or injury 
occurred." 

5R A. G. 
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This section further provides that said township trustees may examine wit
nesses, not exceeding two, and administer oaths and make ·an allowance to the 
person or persons injured, which allowance shall be transmitted with the testi
mony to the county commissioners. The county commissioners are then required 
at the next regular meeting to examine the same, and if found in whole or in 
part correct and just, to order payment of the same. 

From the abo,·e quoted provision of this section it is clear that the person 
damaged is to present his claim to the trustees of the township where the damage 
or injury occurred, and, in my judgment, the residence of the owner of sheep so 
injured is not material. Very truly yours, 

u. G. DENMAN, 
Attorney Ge11era/. 

1\H.:':\'ICIP.\L CORPORATlO~S- VILLAGE COUNCIL- DELEG:\TTO~ 
OF POWERS. 

Cozmcil of incorporated villages can not delegate power gzven them to 
make co11tracts. 

June 22nd, 1910. 

Hox. JosEPH C. RILEY, Prosecuting Attomey, Ironton, Ohio. 

DEAR SIR: -Your letter of June 13th is receh·ed, in which you request my 
opinion upon the following question: 

"Has council for an incorporated village the right to delegate 
its power to a finance committee of three, by motion or resolution, 
to contract for laying of sidewalk, amount less than Five Hundred 
($500.00) Dollars, to be paid for by special assessments, and should 
this contract be apprO\·ed at a meeting of council to make it legal? 
\Ve ha,·e no board of public service, and the number in council is six." 

In reply thereto T beg leave to submit the following opinion: 
By section 198 of the Municipal Code the power is given to councils of 

villages to make such contracts as are allowed to be made by directors of public 
service by virtue of section 143 of the Municipal CGI'de. The principle is, how
ever, well settled that where a power is given by statute to a public officer or 
board, to make contracts or to perf.orm any act which requires the exercise of 
judgment or discretion on his or their part, such power can not be delegated 
unless expressly so provided in the statute conferring it upon such officer or board. 

Kelly v. Cincinnati, 7 X P., 361 (citing Board of Educatir.n vs. · 
Mills, 3il 0. S., 383, and Lippelman vs. Cincinnati, 4 0. C. 
C., 327). 

Knauss v. Columbus, 13 0. D., 'N'. P., 200. 

I am, therefore, of the opinion that council spoken of 111 your inquiry can 
not delegate to a finance committee consisting of three of its members, the power 
to make the contract referred to, but such council could delegate the power to 
make the preliminary negotiations and arrangements concerning such contract 
to such a finance committee if the final approval and execution of such contract 
is made bv council itself. Such a plan of procedure would not be a delegation 
of the po~er to make such contract, for it would not be of any force or effect 
until formally entered into by council, as provided in section 198 of the Mu-
nicipal Code. Very truly yours, 

u. G. DENMAX, 
Attorney Gmeral. 
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\\'ORKHOL'SE-PRISOXER CO..\L\IITTED TO-IX DEFAL'LT OF PAY
..\.iEXT OF FIXE .\XD COSTS- PER DIE..\1 FOR CARE AXD ~L\1::-{

TEX.\XCE XEED XOT ACCm.IP.\XY ..\IITTI..\IL'S. 

June 30th, 1910. 
Hox. HARRY C. Pt'GH, Prosecuti;zg Attunzey, Zallesville, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of June 11th sub
mitting for my consideration and opinion thereon the following question: 

In case of a conviction for an offense punishable only by fine, 
and commitment thereunder to a workhouse not maintained by the 
political subdivision in which the conviction was had, for failure to 
pay the fine imposed and the costs, should the political subdivision 
transmit to the superintendent of workhouse with the mittimus a sum 
of money equal to forty cents per day for the time of commitment, 
for the care and maintenance of the prisoner? 

I acknowledge also your letter of June 28th submitting authorities, and in 
this connection beg to advise that I have also .given consideration to two letters 
submitted by ..\Ir. \V. ]. ..\fassey, Solicitor for the Village of X ew Concord, in 
forming my conclusion. 

Section 4128 General Code assumed by both yourself and ..\lr. :Massey to 
govern the case if any statute governs it, is, in part, as follows: 

"':' * '-' when a commitment is made from a city, village or 
township in the county, other than in the municipality containing such 
workhouse, the .council of such city or village, or the trustees of such 
township, shall transmit with the mittimus a sum of money equal to 
forty cents per day for the time of the commitment, to be placed in 
the hands of the superintendent of the workhouse for the care and 
maintenance of the prisoner." 

In answering your question I shall assume that a person properly confined 
in a workhouse for non-payment of fine and costs is "lawfully committed" there
to. I ha \'e examined all the statutes relating to the matter, as well as the de
cision cited by you, and am satisfied that such is the law. This, however, is not 
conclusive of the question. 

Section 4151 General Code provides in part that, 

"'-' ':' * In all cas~s where a fine may be imposed for punish
ment in whole or in part for an offense ':' ~' * the court or magis
trate may order that such person stand committed to the workhouse 
until such fine and casts are paid, or until he be dPischarged, at the 
rate of sixty cents per day for each day of confinement, or be other
wise legally discharged." 

A person "committed" under such an order of court after having failed or 
refused to pay a fin~ imposed upon him is not committed for any definite time. 
He may remain in the workhouse an hour, a day or a month. What then is the 
"time of the commitment"? It would not be fair to say that such time of com
mitment is the number of days at sixty cents per day it would take for the 
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prisoner to work out his fine and the costs, there being no provtston of law 
authorizing the return to the municipality or township of the unused money 
transmitted, in case the prisoner pays his fine or is released prior to such time 
as he might have worked out his sentence. 

Inasmuch, therefore, as a person committed to the workhouse in default of 
payment of fine and costs is not committed thereto for any definite time, and, 
accordingly, the exact amount to be transmitted under section 4128, if the same 
should apply, can not be authorized in any case, I conclude that the statute does 
not apply to such cases; or that, at least, if it is intended so to apply, it is in
operative. In any event, I am satisfied that a municipality not maintaining a 
workhouse is not obliged, under said section, to transmit any money with the 
mittimus of a commitment to a workhouse made in default of payment by the 
prisoner of fine and costs. 

Yours very truly, 

u. G. DENMAN, 

Attorney General. 
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(To the City Solicitors.) 

ELECTJO:\S- DELIVERY OF POLL BOOKS BY JUDGE TO CITY 
AUDITOR- CO:MPENSATION FOR SA);! E. 

November 30th, 1910. 
HaN. CLIFFORD L. BELT, City Solicitor, Bellaire, 0. 

917 

DEAR SIR:- I beg to acknowledge receipt of your letter of November 17th, 
requesting my opinion upon the following questions: 

"Is it incumbent on a municipality to pay directly or indirectly 
the sum of $2.00 and mileage to the judge of election for delivering 
a copy of the poll books and tally sheets to the city auditor in a gen
eral election? 

"Should a copy of the poll books and tally sheets be filed with a 
city officer in a general election?" 

Section 5093 of the General Code provides in part as follows: 

"The judges and clerks in each precinct shall make out the re
turns of the election in duplicate, sign and certify one of the poll 
books and tally sheets thereof, and immediately transmit it to the 
deputy state supervisors by the presiding judge or such other judge 
as he may designate. The other poll book and tally sheet signed and 
certified in like manner shall be forthwith deposited with the clerk 
of the township or the clerk or auditor of the municipal corporation, 
as the case may require, by another judge designated by the preceding 
judge, and shall be preserved one year from the date ·of such elec
tion. * * *" 

Section ,5043 of the General Code provides in part as follows: 

"* * * The judge of elections carrying the returns to the 
deputy state supervisors, and the judge carrying the returns to the 
county or township. clerk, 6r clerk or auditor of the municipality 
shall receive like compensation." (Referring to the compensation pro
vided for the judge of elections called by the deputy state supervisors 
to receive and deliver ballots and supplies, being "two dollars for 
such service, and, in addition thereto, mileage at the rate of five cents 
per mile to and from the county seat, if he lives one mile or more 
therefrom"; but, of course, the mileage provided in this clause could 
never be payable to a clerk delivering returns to the auditor or clerk 
of a municipality.) 

Section 50ii2 of the General Code provides in part as follows: 

"All expenses * * * of any general or special election, in
cluding compensatioll of precinct election officers, shall be paid from 
the county treasury as other county expenses." 

Section 50.13 of the General Code prm·ides in part as follows: 

"In Xovcmber elections helrl in odd-numbered years, such com
pensation and expenses shall he a charge against the * ~· ~· city 
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'' * '~ in which such election was held, and the amount so paid 
by the county shall be retained by the county auditor from funds 
due such * "' * city * ':' * at the time of making the semi
annual distribution of taxes. '~ * *" 

The foregoing sections of the General Code provide a complete scheme of 
legislation. 1 n them a duty is created, compensation for such duty proYided, and 
the manner of paying such compensation prescribed. The duty created by 
section 5093 of the General Code is one which arises in each general and special 
election, so that the answer to your second question must be in the affirmative. 
That is to say, the returns must be delivered to the city auditor or the village 
clerk in the even-numbered years as well as in the odd-numbered years. 

By section 5043 the compensation of the judge of elections carrying the 
returns to the city auditor is clearly and plainly prescribed. This compensation 
is, in my opinion, a part of the "compensation of precinct election officers" within 
the meaning of section 5052 of the Genera! Code. 

It follows, therefore, that the answer to your first question is as follows: 
The compensation of the judge of elections delivering the returns of a general 
election held in an even-numbered year to the city auditor can in no event become 
a charge against the city. For the same service rendered in an odd-numbered year 
the city must ultimately pay; but such compensation must first be paid out of 
the county treasury as other county expenses, and then retained by the county 
auditor from the funds due the city at the next semi~annual distribution of taxes. 

Yours very truly, 

u. G. DENMAN, 

Attomey General. 

?IIU~ICIP AL CORPORA TIO~- CEMETERIES. 

Deeds for lots should be executed b}• mayor and authenticated by city uuditor. 

November 9th, 1910. 
HoN. ]. }. BROWN, City Solicitor, Alliance, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of October 28th 
requesting my opinion upon the following question : 

"The city of Alliance owns a public cemetery. \Vho; in your 
opinion, are the proper officials of said city, under the present laws, 
to execute deeds to purchasers of lots in such cemetery?" 

Section 4165 ot the General Code provides that, 

"The director (of public service) shall determine the size and 
price of lots, the terms of payment therefor, and shall give to each 
purchaser a receipt, showing the amount paid and a pertinent descrip
tion of the lot or lots sold. Upon producing such receipt to the 
proper officer, the purchaser shall be entitled to a deed for the lots 
described therein." 

This section, however, does not designate "the proper officer" referred to. 
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s~ctio!1 !:?111 (;eneral Code provides that. 

"The clerk of the coq;oration shall recunl in a hook provi<le<l 
for that purpose, a plat of all grounds for cemetery purposes •:• •:. •:. 
and he shall execute to the purchasers of lots such cotweyances as 
may be necessary to carry into effect the contracts of sale." 

!H9 

It is true that this section is placed in the General Code among the sections 
relating to union cemeteries, and there appears to be some doubt as to whether 
it applies to cemeteries exclusi,·ely owned by a municipal corporation. This 
section was originally section :l!ll of the municipal code of 1l:lli!J, 6G 0. L. 214, 
and would seem to be of general application. However, the supreme court in 
the case ui Tiffin v. Shawhan .n 0. S. 11~. held that the city clerk had no 
authority to convey cemetery lots, but that the conveyance should be by the 
mayor under the seal of the city, authenticated by the clerk. This case was 
decided after the statute which has become section 4201 General Code was en
acted, but that section docs not appear to have been considered by the court. 
The case of Tiffin v. Shawhan establishes the principle that council may not 
delegate the function of executing conveyances to any particular city officer, and 
that in the absence of specific provision of law the power to execute convey
ances resides in the mayor. 

Section 4:201 General Code, if it has any meaning, however, should be re
garded as governing the case in spite of the decision in Tiffin v. Shawhan in 
which this section then existing was not considered. There is still some doubt 
in view of the fact that in the city there is no such office as "clerk of the cor
poration." :O.lany of the duties formerly imposed upon the officer known as 
corporation clerk were imposed upon the auditor in cities by the provisions of 
sections 134 and 224 of the municipal code of 1902, and upon the clerk in villages 
by the provisions of section 201 of that act. The present code also provides 
for a clerk of council, but I am clearly of the opinion that this officer cannot be 
called the clerk of the corporation. I have carefully examined the provisions of 
both the municipal code of l!J02 and of the General Code of l!JlO, and find therein 
no provision by which this power of the corporation clerk is conferred upon 
any of the now existing officers of a city. 

T am, therefore, of the opinion that the power and duties enjoined upon the 
"clerk of the corporation" by section 4201 General Code expired, and were set 
at naught when the office was abolished. It follows from the foregoing that 
section 4~01 (;cneral Code must be ignored and that the rule laid down in the 
case of Tiffin v. Shawhan must be followed. That case holds that the mayor 
should sign deeds for cemetery lots, and that the same should he authenticated 
by the clerk. This power of authentication has been expressly conferred by sec
tion !2i7 General Code upon the city auditor, and I am, therefore, of the opinion 
that deeds for cemetery lots should be executed under the seal of the corpora
tion hy the mayor, and attested, under the seal of his office, by the city aurlitor. 

Yours very truly, 

u. G. DEN:IIAN, 

Attonzey General. 
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~IUXICIPAL CORPORATIOXS-STREET ASSESS.\IE~TS- .\IA~NER 
. A~D TDIE OF PAYI~G-FULLY DISCUSSED. 

June 8th, 1910. 
Hox. D. F . .\liLLs, City Solicitor, Siduey, Ohio. 

DEAR SIR:- I ·beg to acknowledge receipt of your communication of recent 
.dat~, in which you submit the following for an opinion: 

"A street assessment, payable in ten installments, for which bonds 
have been issued in anticipation of the collection of the same, has 
been certified by the clerk of council to the county auditor, as pro
Yided in section 3892 of the General Code, and you desire to know 
if a property owner may at any time pay his entire assessment or if 
he is required to wait and pay earh of said installments as they be
come clue. 

Sectioi1 3892, General Code, is as follows: 

"\Vhen any special assessment is made, has been confirmed by 
council, and bonds, notes or certificates of indebtedness of the corpora
tion are issued in anticipation of the collection thereof, the clerk of 
the council, on or before the second .\fonday in September, each year. 
shall certify such assessment to the county auditor, stating tht> 
amounts and the time of payment. The county auditor shall plact
the assessment upon the tax list in accordance therewith and th:
county treasurer shall collect it in the same manner as other taxes 
are collected, and when collected pay such assessment to the trea~

urer of the corporation, to be by him applied to the payment of such 
bonds, notes or certificates of indebtedness and interest thereon, and 
for no other purpose. For the purpose of enforcing such collection. 
the county treasurer shall have the same power and authority as 
allowed by law for the collection of state and county taxes." 

This section requires the clerk of council to certify an entire assessment, 
which is payable in different installments, to the county auditor at one time. The 
county auditor then places such installments of the assessment as are due and 
payable upon the county duplicate and certifies the same to the county treasurer 
for collection, who collects such installments in the same manner as other taxes 
and pays the same to the treasurer of the corporation to be applied on the pay
ment of the bonds issued in anticipation of such assessment. 

The case of Makley v. Whitmore, et a!, reported in 61 0. S. 587, holds that 
only installments of assessments becoming due and payable in any one year are 
to be entered by the county auditor upon the county duplicate for that year and 
that subsequent installments are to be placed upon the duplicate as they become 
due and payable. This case clearly holds that an entire assessment, with all of 
its installments, may not be collected by the county officials at any time and 
before each installment is due, but I do not understand the case to go so far 
as to prohibit one from paying all of the installments of the assessment at one 
time if such person so desires. The assessment with each of its installments is 
a fixed charge against the property and I do not see any reason for prohibiting 
one to pay his entire assessment at one time and relieve his property from 
the lien. 
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Section :!i:ifil, General Code, is as follows: 

··Except moneys collected on the tax duplicate, the auditor shall 
certify all moneys into the county treasury, specifying by whom to 
be paid and what fund to be credited, charge the treasurer therewith 
and preserve a duplicate of the certificate in his office. * * ~'" 

!1:H 

Cnder the above section a property owner could obtain a pay-in warrant 
from the county auditor for the amount of his entire assessment, which would 
be authority for him to pay the same to the county treasurer, and such property 
owner would thereby relieve his property from the lien of such street assessment. 

I desire to call your attention to the fact that a property owner may also 
pay his entire assessment, with all installments, to the proper municipal officer 
at any time prior to such assessment being certified by the clerk of council under 
authority of section ::\8()2 to the county auditor for collection. For your in
formation I herewith enclose copy of an ordinance levying an assessment on real 
estate which has stood the test of the courts. 

Yours very truly, 

u. G. DE.S~1AN, 

Attomey Gellero/. 

:\ICXICIPAL CORPOR,\TIOX :\lAY LEASE \\'ATER PL\XT. 

August 1st, 1910. 
Hox. ]. R SELOVER, City Solicitor, Delaware, Ohio. 

DEAR SIR:- On July 28th, replying to your letter of July 26th, I advised 
you that I found no authority in the General Code for the leasing by a mu
nicipality of a privately owned water works plant. I regret to state that this 
advice was erroneous. Section 3809 General Code, formerly a portion of section 
45 M. C., provides, i11ter alia lhat, 

''The council of a city may authorize * * a contract with any 
person, firm or company * * for the leasing of * * * the 
water works plant * * of any person, firm or company therein 
situated, for a period not exceeding ten years * *" 

This provision is sufficient, in my judgment, to authorize the director of 
public service, upon direction of the council and approval of the board of control, 
to execute on behalf of the city a lease of a private water works plant, such 
as that described by you. 

I find no provision of law reqt11rmg the propositiOn of leasing a water 
works plant in this manner to be submitted to a vote of the people. 

I sincerely trust that my failure to observe the foregoing provision has 
not resulted in any inconvenience to you. The clause is interwoven with a number 
of provisions relating to taxation and the making of contracts. It is widely 
separated in the Code from the provisions granting general and special powers 
to municipalities as such and from those pertaining to the powers of council and 
those of the director of public service. For these reasons I overlooked it. 

Yours very truly, 

u. G. DE!'O!.\X, 

Attomey Gellrral. 
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Y. ~I. C. A.-~IUXICIPALITIES ~IAY ~OT FURXISH FREE WATER TO. 

June 13th, 1910. 
HoN. C. \\'. JeNIPER, City Solicitor, Nelsonville, Ohio. 

DEAR SIR:- I am in receipt of your letter of June 7th in which you submit 
the fol.Jowing to me for opinion: 

~fay a city furnish water without charge to any institution in 
the city which does not belong to sa1d city, for instance: we have a 
Young l\fen's Christian Association here who desges us to furnish 
them water free of charge and we would like to do so if the law will 
allow. This institution does not belong to the city. 

I beg to call your attention to section 3963 of the General Code which is as 
follows: 

··xo charge shall be made by such director for supplying water 
for extinguishing fires, cleaning fire apparatus or for furnishing or 
supplying connections with fire hydrants and keeping them in repair 
for fire department purposes, the cleaning of market houses, the use 
of public school buildings, nor for the use ·of any public building be
longing to the corporation, or any hospital, asylum or other charitable 
institution devoted to the relief of the poor, aged, infirm or destitute 
persons or orphan children." 

You will note from the above section that the last class of institutions re
ferred to IS as follows: 

"or any h·ospital, asylum or other charitable institution devoted 
to the relief of the poor, aged, infirm or destitute persons, or orphan 
children," 

and that the preceding phrase ''nor for the use of any public building belonging 
to the corporation" does not in any way modify this latter phrase. It is, therefore. 
clear that a hospital, asylum or other charitable _institution, to be exempt from 
charge by the municipality for supplying water, need not necessarily be owned 
or belong to the municipal corporation, but in case any hospital, asylum or othei 
charitable institution is not owned by or belongs to a municipal corporation such 
institution must be devoted to the relief of the poor, aged, i11jirm or destitute 
persons or orphall children, to be exempt from water charges. If the· Young 
Men's Christian Association of your city is a hospital, asylum or other charitable 
institution deYoted to the relief of the poor, aged or destitute persons, or orphan 
children, such institution would then be exempt from a charge made by the muni 
cipality for supplying water, and it is not necessary that such institution be owned 
by or belong to the municipal corporation. 

Yours very truly, 

U. G. DENMAN, 

Attorney Ge11eral. 
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~I C\ICIP ALI TIES- ISSCE OF BOXDS . 

. ·ljtc;- pcotlc: lzo<·e oz!llzori:;ed ho;zds to be issued i;z excess nj one pu cc;:t., 
comzcil 1110_,. ;zot still issue one per ce;zt. ,,•itlzout ·vote. 

~larch 24th, 1910. 
Hox. H. L. DELL, City Solicitor, Jliddleto<,·u, Ohio. 

DEAR Sm: -I am in receipt of your letter of ~larch Wth in which you 
submit the following for my opinion: 

The tax duplicate of ~Iiddletown is about six million (Stl,OOO,OOO) 
dollars and, under the statute, we could only issue sixty thousand 
($60,000) dollars worth of bonds without submitting same to a 
vote of the people. However, the people have voted to issue one 
hundred thousand (klOO,OOO) dollars worth of bonds, and the ques
tion now arises, may the council issue sixty thousand dollars ($60,000) 
worth of bonds in addition to the one hundred (SlOO,OOO) worth of 
bonds authorized by a vote of the people? 

The statutes which you refer to, .no doubt, are sections 3940 and 3941 of 
the General Code, which are as follows: 

Section 3940 : 

"Such bonds may be issued for any or all of such purposes, but 
the total bonded indebtedness created in any one fiscal year under 
the authority of the preceding section, by a municipal corporation 
shall not exceed one per cent. of the total value of all property in 
such municipal corporation, as listed and assessed for taxation, except 
as hereafter provided in this chapter." 

Section R!J41 : 

"\\'hen such council, by resolution or ordinance passed by an 
affirmative vote of not less than two-thirds of all the memhers elected 
or appointed thereto, deems it necessary in any one fiscal year to 
issue bonds for all or any of the purposes so authorized in an amount 
greater than one per cent. of the total value of all the property in 
such municipal corporation as listed and assessed for taxation, it shall 
suhmit the question of issuing bonds in excess of such one per cent. 
to a vote of the qualified electors of the municipal corporation at a 
gt'neral or special election in the manner hereafter provided in this 
chapter." 

From the above quoted statutes it is quite clear that council could have 
issued bonds to the limit of one per cent. of the total tax duplicate of the city 
without first submitting the question to a vote of the people. However, from 
your statement of fact I understand that council has not issued any bonds prior 
to submitting the question of issuing one hundred thousand doHars worth of 
bond~ to the electors. This one hundred thousand dollars bond issue which the 
electors have voted in favor of is in excess of the one per cent. which council 
could have issued, and you will note that the above sections provide that the 
total honded indebtedness created in any one fiscal year may not exceed one 
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per cent. of the total value of all property in the municipality except after the 
question has been submitted to the qualified electors of the municipality, and as 
the present bonded indebtedness of one hundred thousand dollars would exceed 
the one per cent which council could have created without a vote of the people, 
it will now be impossible, as the bonded indebtedness has reached the one per 
cent. limit, for council to issue any further bonds without a vote of the quali
fied electors. 

I am, therefore, of the opinion that the council of your city may not issue 
sixty thousand dollars worth of bonds in addition to the one hundred thousand 
dollars worth of bonds autborize:l by a \"Ote of the electors without submitting 
the question to a \"Ote. 

See Supplement on opinion on this point, to Bureau. 

Yours very truly, 

U. G. DENMAN, 

Attorney General. 

COUNTY COMMISSIO;\TER- BRIDGES- CONSTRUCTIOX OF BY. 

County commissioners are 110t required to construct any particular ki11d of 
bridge within this municiPality; municipality may issue bonds to assist. 

February 18th, 1910. 
HoN. BRUCE P. JoNEs, Solicitor, London, Ohio. 

DEAR Sm:- I am in receipt of your letter· of recent date in which you 
submit the following inquiry for my opinion: 

The board of county commiSSIOners has declared a new bridge 
to be necessary for a free turnpike within the corporate limits of the 
village of London; the board proposes to construct a bridge and pro
vide for separate passage ways on each side for foot travel. The 
whole estimated cost is $8,250. The board demands that the village 
pay one-third of the cost or they will not provide separate passage 
ways for foot travel. The village is not entitled to demand or re
ceive any of the bridge fund levied by the county on its property. 

You desire to know, first: Are separate foot ways over such bridge a part 
of the bridge the board are bound to construct? Second: If not, may the 
village enter into at~ agreement with the commissioners and issue and sell its 
bonds and turn the proceeds over to the county to pay the village's share of con
struction? 

Answering your first question, section 75-)7 of the General Code of Ohio 
is as follows : 

"The county commissioners shall cause to be constru.cted and 
kept in repair, as provided by law, all necessary bridges in villages 
and cities not having the right to demand and receive a portion of 
the bridge fund levied upon property \\'ithin such corporations, on all 
state and county roads, free turnpikes, improved roads, transferred 
and abandoned turnpikes and plankroads, which are of general and 
public utility, running into or through such village or city." 



This section was construed in the case of State ex rei. v. Commissioners, 
4fl 0. S. :101, in which it was held that the matter of constructing a bridge cannot 
be determined by a court in opposition tu the views of a board of county com
missioners who are familiar, not only with the resources, but with th(. wants of 
each and every part of the county. 

I am, therefore, of the opinion that the commissioners are not bound to 
comtruct any particular kind of bridge and, in the case at ham!, are not bound 
to construct separate passage ways for foot travel. 

.\nswering your second question, section 393!l of the General Code is, in 
part, as follows: 

"\\"hen it deems it necessary, the council of a municipal corpora
tion, J,y an affirmative vote of not less than two-thirds of the mem
bers elected or appointed thereto, by resolution or ordinance, may 
issue and sell bonds in such amounts and denominations, for such 
period of time, at such rate of interest, not exceeding six per cent, 
anrl in the manner, as provided by Jaw, for any of the following 
specific purposes: 

"' "' "' 
:?G. For constructing or repairing viaducts, bridges and culverts, 

and for purchasing or condemning the necessary land therefor." 

From the above quoted section I am of the opinion that your village may 
issue and sell its bonds and pay its share of the cost of constructing a bridge 
with separate passage ways for foot travel and turn the proceeds of the bonds 
over to the county commissioners for that purpose. 

Yours vety truly, 

u. G. DEN~L\N, 

Attorney Ge11eral. 

P. S.- Answering the other questions submitted in your above letter, I 
herewith enclose a copy of an opinion rendered to the City Solicitor of Sandusky 
which, I believe, entirely covers the inquiries submitte~ by you. 

POLICE A~D FIRE DEPARTMENT EMPLOYES- RELIEF OF Il\JURED. 

July 6th, 1910. 
HoN. E. G. STALEY, City Solicitor, Tiffi11, Ohio. 

DEAR SrR:- I am in receipt of your letter of June 27th, in which you 
submit the following for my opinion: 

Two members of the city fire department were injured, one 
while exercising one of the horses of the department by having the 
horse fall on him and injuring his leg, the other by the over-turning 
of the chemical engine. Query: Has the city any authority to pay 
doctor and nurse bills for these injured men? 

I beg to call your attention to section 4383 of the General Code, which 
is as follows : 
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··council may pro\·ide by general ordinance for the relief out 
of the police or fire funds, of members of either department . tem
porarily or permanently disabled in the discharge of their duty. 
?\ othing herein shall impair, restrict or repeal any provision of law 
authorizing the levy of taxes in municipalities to provide for fire
men's police and sanitary· police pension funds, and to create and 
perpetuate l:Joards of trustees for the administration of such funds." 

You will note the above section authorizes council to provide for the relief 
of members of either the police or fire department temporarily or permanently 
disabled in the discharge of their duties. 

In answer to your second inquiry, I herewith enclose copy of an opinion 
rendered by this department to Ron. J. C. \\'illiamson, which fully covers the 
same. 

Yours \'ery truly, 

\V. H. MILLER, 

Assista11t Attorney Ge11era/. 

CIVIL SERVICE CmiMISSIO~ERS- I~TEREST IN MUNICIPAL 
CONTRACTS. 

July 21st, 1910. 
RoN. Ho:c~rER HARPER, City Solicitor, Paillesville, Ohio. 

DEAR Sm:- Your inquiry asking "would a Civil Service Commissioner 
(Ellis Code p. 405, sec. 157) of a city, be violating the provisions of sec. 12912 
Gen. Code, if he were interested in the public printing for the city, such as print
ing blanks, etc.?" is received. 

Sec. 12912 provides as follows: 

'"\Vhoe,·er, being an officer of a municipal corporation or mem
ber of the council thereof or the trustee of a township, is interested in 
the profits of a contract, job, work or services for such corporation 
or township, or acts as commissioner, architect, superintendent or 
engineer, in work undertaken or prosecuted by such corporation or 
township, or for one year thereafter, shall be fined not less than fifty 
dollars uor more than one. thousand dollars or imprisoned not less 
than thirty clays nor more than six months, or both, and forfeit his 
office." 

The statutes covering civil service in cities are contained in sections 447'7 
to 4505 inclusive, Gen. Code. Among the duties required and powers given the 
Civil Service Commission, is the power to determine and render judgment on 
appeal from the decision of the mayor removing a person from his position in 
the classified civil service, and the powers thus given the commissi-on by apply
ing the rules in the case of the State ex rei, vs. Jennings, et a!. 57 0. S. 415, 
makes a Civil Sen·ice Commissioner a municipal officer which comes within the 
above section, and I am therefore of the opinion that Civil Service Commis
sioners are prohibited from having any interest directly or indirectly in the 
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profits of the public printing for the city, public blanks, publishing of ordinances 
and legal notices for the city or inkrest.:1l in a contract, jo:J, \\·ork or services 
as provided by said section. 

Yours very truly, 

c. G. DEX~!.\X, 
Attor;zey Geuetal. 

).11:.\'ICIP.\L CORPOR.\TIOXS-DIRECTOR OF PL'BLIC SERVICE
IXTEREST IX COXTRACT. 

Oumer of buildi;zg leased by city may uot receit·e re11t from city after accept
illg office oj director of public service. Official status of such person aud status 
of lease !li1der such circumsta1zces discussed. 

June 27th, 1!ll0. 

Ho:-.r. D.wm H. J.un:s, City Solicitor, Jfarti11s Ferry, Ohio. 

DE.\R SIR:- I beg to acknowledge receipt of your letter of June 23rd sub
mitting for my opinion thereon the following statement of facts: 

"Cpon January 15, 1008, for the purpose of providing a build
ing for water works and light offices, council chamber and general 
municipal purposes, the board of public s.:rvice of this city, after 
being duly authorized by ordinance of council, as ltssee, duly entered 
into and executed a lease with John C. Hayne, a lessor, for the 
lease of a building owned by said lessor, for a term of two years 
beginning January Fi, 1!108, with the option on the part of the city to 
renew said lease for -a further term of three years on condition that 
notice of such intention to renew be given by said lessee to said 
lessor at least 30 days prior to the expiration of the two year term. 
This lease was accepted and approved by- resolution of council on 
January 18, 1!JOR L'pon December lR, 1!10!), the city council, by reso
lution, instructed the clerk to notify the lessor of the mtention of 
the city to renew said lease according to its terms. Upon January 
1, 1910, the said lessor, John C. Hayne was appointed Director of 
Public Service. At no time prior to this elate had he been a mem
ber of either the city council or the board of public service. 

"Since he has been an incumbent of said office of director of 
public senicc, he has received from the city BG8.00 as rent due and 
payable under the terms of said lease. Recently a state examiner of 
thl' Bureau of Inspection and Supervision of Public Offices made an 
examination of the books of the city, and in his report he designated 
such payment of rental to said John C. Hayne, as being illegal an1l 
within th.:: prohibition of :\L C. sec. 14!. 

"Question: (a) Was said payment of rental illegal? (b) If so, 
what is the present status of said lease?" 

The examiner of the Bureau was in error in citing section 144 :\L C. in sup
port of his findings, as that section has no present existence. It is embodied 
at present in section 4~~! General Code which, in part, prc,vid.::s as follows: 
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''No director of public sen·ice or officer or employe of his depart
ment shall be interested in any contract under his supervision." · 

As you suggest, some question might, with reason, be made concerning the 
proper application of this section to the lease described in your letter, inasmuch 
as the same was valid in its inception and binding upon the lessor. Further
more, I seriously question whether or not this contract of lease is "under the 
supervision" of the director of public service. This department has hereto
fore held that the providing of appropriate sites and quarters for municipal 
buildings and offices is within the jurisdiction of council, and indeed, upon your 
statement of fact,. it anxars t'l have been council which has acted for the city 
in the marter. On tl~e wl·olc I :>t~l ir:dined to attach no importance to the pro
visions of section H4 :--1. C., section -t:l'H G<:neral Code as affecting the question 
at hand. In passing, it may be re::~:..r:Cec; that these provisions are exactly declara
tory of the com111on law rule respecting tiw interest of public officers in public 
contracts, ,yJ id1 ;·:·L· is nothin[!" more nor less than the fundamental principle 
of agency that an agent may not himself be the adversary of his principal in a 
matter within· the scope of his authority;- as a corollary of which principle it 
follows that the interest. of a public officer in a public contract respecting which 
he has, as .an officer, no authority, is legal. 

Broken Bow vs. Water \Vorks Co., 57 Neb. 548, 
Wertz vs. Independent District of Des Moines, 8'7 Ia. 81, 
Dillon on Municipal Corporations, section 444, 
Throop on Public Officers, section 610 et seq. 

However, there are other provisions of law more comprehensive than that 
cited by the examiner, and which, in effect, go far beyond the common law rule. 
Thus section 6976 Revised Statutes, section 12912 General Code, provides in 
part that, 

"Whoever, being an officer of a municipal corpor-ation * * * 
is interested in the profits of a contract * * * for such corpora
tion * * * shall be fined * * * and forfeit his office." 

Without discussing this section I may say that I am inclined to think of 
itself it would render illegalc the interest of the director of the lease in question, 
and would make it necessary for him, upon receipt of his appointment, to elect 
between continuing to be the city's lessor and becoming its director of public 
service. 

There is still another section, however, that, in my opinion, settles the 
question beyond all doubt. I refer to former section 45 M. C., and particularly 
to that portion thereof now included within section 3808 General Code, which is, 
in part, as follows: 

"No * * * officer * * * of the corporation shall have 
any interest in the expenditure of money on the part of the corpora
tion other than his fixed compensation. The violation of any provi
sion of this * * * section shall disqualify the party violating it 
from holding any office of trust or profit in the corporation, and shall 
render him liable to the corporation for all sums of money or other 
things he may receive contrary to the provisions of such sections, 
and if in office he shall be dismissed therefrom." 

The foregoing language is at once so clear and so comprehensive that it 
needs no interpretation in the light of the common law. It is a section which, 
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to my personal knowledge, has seemed in many instances to work considerable 
hardship and to deprive municipalities of the official services of those best fitted 
to render the same. It can not be construed, however, otherwise than as mean
ing that any officer of a municipality, whether or not he has any official power 
with relation to making of a given municipal expenditure can receive no money 
whatsoever from the city treasury, other than his fixed compensation. There are 
doubtless many qualifications of the construction thus broadly outlined, but none 
of them are invoked by the facts submitted by you. Again, the statute means 
and clearly says that the mere acceptance of such money from the city treasurer 
shall disqualify the officer from holding office, and when ascertained by competent 
judicial authority shall work a forfeiture of his office. So, in the case mentioned 
by you, I am reluctantly impelled to the conclusion that your director of public 
service has viobteJ the aLovc quoted prodsion of law, ancl as therein prescribed, 
may now, not only be compelled to repay all the money he has received from the 
lease, but he may even be removed from office. I suggest merely the possible 
penalties of the statute.· I am certain that none of your city officials were aware 
of this provision of law and that all their acts were committed in good faith. 
It would be most unjust, in my judgment, under the circumstances, to impose 
any of the penalties above referred to, excepting that which requires the return 
of the money to the city treasury. 

By further analysis I have reached the conclusion that so long as the 
gentleman who has become your director of public service sustained no ofiiL·ial 
relation to the city, the lease was, as suggested by you, valid and binding. It 
has been clecided in this state that ~ municipality may, in its proprietary capacity, 
enter into contracts extending beyond the term of office of the public agency of 
authority acting in its behalf. 

State ex rei vs. Lewis, 12th 0. D. 4G, 
Ampt vs. Cincinnati, 2 ::\. P., ::\. S. --. 

Section 3808 also declares void all municipal contracts involving the ex
penditure of money, unless the auditor, as a condition precedent to the execution 
thereof, certifies that the money is in the treasury, etc. This section, however, 
does not of itself authorize the recovery of money paid by a city under such a 
contract. 

State ex rei v. Fronizer, 77 0. S. 7. 

l:pon his appointment as director of public service, the person in question 
had, as abon suggested, an election by virtue of section 3808. He could have 
retained his ownership of the property on the one hand, or, on the other hand, 
could have partcrl with the property, or, with the city's consent, have cancelled 
the lease, when any only when he could lawfully qualify for the office of director 
of puhlic service. He could not both retain his interest in the property and in 
the lease, and law£ ully serve as director of public service, or as any other city 
officer. 

In concluding, permit me to point out to you that it is hardly correct to 
offer as an analogy the case of a person performing, unrler a contract of the city, 
all the obligations by him to be performed and accL>pting municipal office before 
the rlischarge of the city's obligation to him thereunder. Though that question 
is not before me, I am inclined to the view that in receiving anything of value, 
by reason of the discharge of the city's obligation in such case, an officer would 
not violate the provision above quoted. But this is not the case at hand. The 
lease under which the city of :.rartins Ferry occupied its office rooms was not a 
contract executed in full on the part of the lessor on January 1st, 1910. He 
still owed the city the rluty of preserving it in its peaceable possession of his 
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property from month to month, and the city in paying to him the sums referred 
to by you was discharging an obligation contingent upon his continued perform
ance of that duty. Putting it in another way, the contract could have been 
terminated on January 1st, 1910, without, at the time, subjecting either party to 
other than anticipatory damages. 

I conclude, therefore, that the payment of the rental to the lessor since 
January 1st, 1010, was illegal, and, solely by virtue of the provisio11s of section 
3808 (the city not having been damaged by the illegal payment), the same must 
be repaid. 

I have not fully considered the present status of the lease, but I venture to 
express the opinion that so far as the effect of the dual relation of the director 
of public sen·ice to the city is concerned, the same continues to be a valid and 
subsisting agreement. The illegality· arising therefrom taints the payment only. 
The section refers to the receipt of public moneys. Undoubtedly if such pay
ments were made under a contract entered into during the term of office of the 
public agent, such c<\ntract would be void under section 6976 Revised Statutes 
above quoted. The apparent intent of the latter portion of sq:tion :3808 General 
Code is not to terminate the contract, but to terminate the incumbency of the 
interested official. Technically then, the lease continues but the director must 
resign or be ousted, and can not receive any rentals under his lease. Practically, 
Qf course, no such consequences need be visited upon the director, and if the 
lease is at once terminated or the director at once parts with his interest in the 
land, he may be permitted to continue in his position. 

I do not pass upon the validity of the lease as affected by the impossibility 
of having the auditor make the certificate required by the first portion of sec-
tion ::!808. Yours very truly, 

U. G. DE:-<MAN, 

Attomey Ge11eral. 

BRIDGE FU~D- EXPE:\'DITURE OF BY COU~TY CO:YI:VHSSIO:\'ERS 
CA:\':\'OT BE :MA~DA~IUSED. 

August 9th, 1910. 
RoN. E. G. STALEY, City Solicitor, Tiffin, Ohio. 

DE.\R SIR:- I am in receipt of your letter of recent date in which you sub
mit the following inquiry for my opinion: 

The city of Tiffin has requested the county commissioners to 
contribute to a fund to construct a necessary retaining wall at the ap
proach to a bridge on a county road which is within the city limits. 
The city of Tiffin receives no part of the bridge fund. The commis
sioners refuse to contribute anything toward building the wall, claim
ing that they have no authority to do so. 

Q11ery: Is there any authority by which we can compel the 
commissioners to do their share of the work? 

I beg to call your attention to sections 2421 and 2422 of the General Code, 
which are as follows: 

Section 2421. "The commissioners shall construct and keep in 
repair necessary bridges over streams and public canals on state and 
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county roads, free turnpikes, improved roads, abandoned turnpikl's and 
plank roads in common public usc, exce)lt only such bridg~s as are 
wholly in cities and villages having by law the right to demand, a:1.d 
do demand and receive part of the bridge fund levied upon property 
therein. If they do not demand and receive a portion of the hrirlge 
tax, t:1e commissioners shall construct and keep in repair all bridges 
in such cities and villages. The granting of the demand, made by 
any city or village for its portion of the bridge tax, shall be optional 
with the board of commissioners." 

Section 2!22. "Except as therein provided, the commissioners 
shall construct and keep in repair, approaches or ways to all bridges 
named it1 the preceding section. But when the cost of the construe· 
tion or repair of the approaches or ways to any such bridge does not 
exceed II fty dollars, such construction or repair shall be performed 
hy the township trustees." 

~31 

I assume that the cost of the construction oi the retaining wall is in excess 
of fifty dollars. I also assume that the retaining wall referred to in your inquiry 
is a part of the approach to the bridge. This latter assumption is, of course, a 
question of fact. 

I beg to call your attention to the case of State v. Commissioners, reported 
in -!!1 Ohio State, page 301, in which the supreme court construed section 2-!21 
of the (;eneral Code which, at that time, was section 860 of the Revised Statutes. 
The court in substance held that the language "shall construct all necessary 
bridges," though imperative in form, cannot be construed to require the construc
tion of any bridge irrespective of questions of expediency. The necessity for a 
bridge requiring its immediate construction must, in the prudent administration 
of the affairs of a county, be related to many considerations, such as time, means, 
and the number of other bridges required by public convenience at other places 
in the county, and all those things being considered, whether the bridge should 
be constructed at once, is for the determination of the commissioners in the 
exercise of their administrative functions. Their determilwtion in the matter 
cannut be controlled by maudamus. A bridge may be necessary but whether or 
not it should be constructec! or repaired cannot be determined by a court in 
opposition to the views of a board of commissioners. The expediency of building 
or repairing a bridge, howc~·cr necessar)', is an administrative and not a judicial 
question. The above case was submitted to the supreme court on an agreed 
statement of fact that the bridge was necessary and the court in particular 
held that whether it would be necessary or not it was immaterial and that the 
discretion of the commissioners could not be controlled by mandamus. I am of 
the opinion that this case is also applicable to section 2422 of the General Code, 
which is a section in pari materia to section 2-!21 of the General Code, which 
the above case construes. 

I am, therefore, of the opinion that you cannot mandamus county commis
sioners either to build, or to c_ontribute to a fund to build, an approach to a 
bridge. 

Yours very truly, 

u. G. DEN!IfAN, 

Attomey Ge1zeral. 
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~IAYOR~REPORT OF FINES, ETC., TO COUNCIL-MANNER OF 
MAKING. 

June 13th, 1910. 
HoN .. ~I. R. SMITH, City Solicitor, Conneaut, Ohio. 

DEAR SIR:- I am in receipt of your letter of recent date in which you 
submit the following for my opinion: 

The council of this city passed an ordinance which provides that 
all licenses and permits shall be issued by the mayor of this city, and 
that the mayor be required to make a report in writing, at the first 
regular council meeting night in each month,. of all licenses and per
mits issued and all fines and costs collected, and all forfeitures ob
tained and collected, setting forth the full amount of all money col
lected by him for the city. 

You desire to know whether or not it is within the power of 
council to pass such an ordinance. 

I beg to call your attention to section 4270 of the General Code, which is 
as follows: 

·"All fines and forfeitures collected by the mayor, or which in 
any manner comes into his hands, and all moneys received by him in 
his official capacity, other than his fees of office, shall be by him paid 
into the treasury of the corporation weekly. At the first regular meet
ing of the council in each and every month, he shall submit a full 
statement of all such moneys received, from whom and for what pur
pose received, and when paid over. All fines, penalties, and forfeitures 
collected by him in state cases shall be by him paid over to the 
county treasurer monthly." 

You will note this section requires that the mayor make a report to council 
at the first regular meeting night of each month giving a full statement of all 
fines and forfeitures collected by him, and all moneys received by him in his 
official capacity. Therefore, the mayor is required by statute to make such a 
report to council as is contemplated in this ordinance. 

I am of the opinion that, since this matter is regulated by statute and no 
authority is given to council to regulate the same, council is without authority to 
pass any ordinance requiring &uch a report to be made. However, it is within 
the power of council to pass an ordinance providing that the mayor shall issue 
all licenses and permits of whate\·er name or nature not otherwise proyided for 
by statute. Yours very truly, 

u. G. DENMAN, 

Attomey General. 

AUTO POLICE PATROL-AUTHORITY TO ASSESS EXTRA COST 
. AND FINE WHEN USED. 

June 13th, 1910. 
HoN. J. ]. BRoWN, City Solicitor, Alliance, Ohio. 

DEAR SrR:- I am in receipt of your letter of May 27th in which you sub
mit the following for my opinion : 
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"A company desires to enter into a co.ntract with this city where
by said company shall install an automobile police patrol and ambu
lance service. 

"Query: :\lay the city provide for the assessing of one dollar 
additional fine in cases where the patrol is used, which shall be paid 
to said company as an assist, or may the city provide that the regular 
costs in cases where patrol is used be increased one dollar, and said 
dollar turned over to said company?" 

9;:!3 

.-\nswering your first question relative to increasing fine one dollar when 
automobile police patrol is used, I beg to advise that a fine should not be regu
lated by the manner in which a person is arrested and conveyed to jail. In all 
cases a statute or ordinance specifies a fine for a violation of the same. In 
some cases the statute or ordinance provides for a maximum and minimum fine, 
the amount of said fine to be regulated by the circumstances surrounding the act 
done which violates the statute or ordinance, but in no case should the fine be 
regulated in the manner provided by the authorities for the arrest of the guilty 
person. 

I am, therefore, of the opinion that one dollar additional fine may not be 
assessed in cases where a person is conveyed to jail by the municipal authorities 
in an automobile police patrol. 

.\nswering your second question relative to increasing the costs one dollar 
when automobile police patrol is used. At common law costs as such were un
known, and, therefore, now entirely depend upon the statute, and this is true 
in both civil and criminal cases. I am unable to find any statute which authorizes 
a municipality to charge as part of the costs in a criminal case one dollar for 
the conveyance used in conveying an arrested person to jail. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

HU:\I.\XE SOCIETY- APPOIXT:\IEXT OF AGENT- CHIEF OF POLICE 
:\fAY :\TOT ACT AS. 

December .)th, 1910. 
Ho~. G. T. Tno~L\5, City Solicitor, Troy, Ohio. 

DEAR Sm:- I beg to acknowledge receipt of your letters of recent date 
in which you state that the humane society of your county designated a person 
then acting as chief of police of the city of Troy as its agent for that city, and 
that the person thus designated continued to act in both capacities until he re
signed as agent of the humane society, and that thereupon the society designated 
a person then acting as police clerk to act as its agent. You request my opinion 
as to whether' or not council may lawfully allow and pay to either or both of 
these persons any salary out of the city treasury for acting as agents of the 
humane society. 

The appointments as agents of the humane society were, you state, made 
under section 10071 of the General Code upon the approval of the mayor of the 
city of Troy. Section 10072 of the General Code provides that the council shall 
pay such salary as it deems just and reasonable from the general revenue fund 
of the city to the ag-ent thus appointed. 
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Section -!.) :\[. C., now section :3808 of the General Code, provides that, 

'':\ o member of the council board, officer or commissioner of 
the corporation, shall have any interest in the expenditure of money 
on the part of the corporation other than his fixed compensation." 

In like manner section 6!J7u Re,·ised Statutes, at present section 12912 of 
the General Code, provides in effect that no officer of a municipal corporation 
shall be interested in the profits of a contract job, work or services for such 
corporation. However, this department has held that this section relates to 
contracts or to positions of a contractual nature, and this is not intended to pro
hibit the holding of more than one municipal office by the same person. The pro
vision under consideration in State ex rei vs. Gard, 8 C. C., ::>J. S. 59[), cited by 
you, is quite different. That section prohibits members of cotmcil (but not other 
officers of a municipality) from holding any other office or employment. 

The position of humane society agent is an anamolous one. The agent is 
in' no sense an officer of the municipality, but his salary is to be fixed by the 
council and to be paid from the municipal treasury. He is undoubtedly a public 
officer, being vested with police powers. I am satisfied that the interest which the 
agent would have in his compensation, payable out of the city treasury, would 
not be such an interest as is contemplated by section G97G ReYised Statutes above 
referred to. as that section applies specifically to work or services for the cor
poratioll. 

The question as to whether or not the salary fixed by council and paid out 
of the general revenue fund of the city is "an expenditure of money" within the 
meaning of section 45 ::\I. C. above quoted, is quite a different one. \Vhile the 
relation of the agent to the city is in no sense contractual, yet the payment of 
the salary to the agent is an expenditure of the city's funds. The exact mean
ing of section 4.5 ::\I. C. in this respect has not, so far as I know, been determined 
by the courts. The agent of a humane society not being an officer of the munici
pality, however, it would seem that his salary must be regarded as an expendi
ture within the meaning of section 45 M. C. 

I am, therefore, of the opinion that, by virtue of section 45 :\1. C., which 
prohibits any officer of a corporation being interested in the expenditure of money 
on the part of a corporation, the chief of police would be precluded from accept
ing compensation from the city treasury for acting as agent of the humane society. 

I have so concluded without considering the question of the compatibility 
of these two offices. As I have already pointed out, the statutes do not expressly 
declare the two positions incompatible,· and, in the absence of such a provision 
as that incl!l(led in section 45 :\I. C., they may be held by the same person, unless 
the duties conflict. 

The conclusion above stated with respect to the chief of police does not 
apply to the police clerk. If I am not mistaken, the city of Troy does not have 
a police court, and the police clerk referred to by you is merely a subordinate in 
the department of the mayor or of the clerk of council. In either event he is 
not an officer of the corporation within the meaning of section 45 :\L C. The 
statutes then do not forbid him to be interested in the expenditure of money by 
the corporation. \Vhether or not his duties as police clerk conflict with those of 
the humane society agent so as. to render the two positions incompatible, is a 
question which I can not determine without being advised as to the provisions 
of the ordinance creating the position of police clerk. It may be that the person 
serving in that capacity would be obliged to act in some way as a check upon the 
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humane society agent, and if such were the case, the two positio:JS \Yuu!d be 
regardul as incompatihlt•. If, howt•\·er, tlw rolice clerk is merely a su:" 1rtlinate 
without any rliscn·tion or independent powers or duties, then I know of no reason 
why the two positions may not he heir! hy tht.' same person. 

Yours very truly, 
L'. G. lh:X:I!.\X, 

A ttonze:y General. 

11L'XICIPAL CORPOR:\TIOXS-SECTIOX 12!l12 GEXERAL CODE CO~
STRL'ED-IXTEREST OF OFFICI.\LS IX COXTR.\CT DURI~G 

OXE YE.\R .\FTER TER:\I OF OFFICE. 
June Rth, l!llll. 

Box. \\'. ]. Tos,ELL, Cit:y.• Solicitor, X or'u!alk, Olziu. 

DE.\R SzR:- I am in receipt of your letter of recent date 111 which you sub
mit the following for my opinion: 

Does section 12fll2, General Code, as amended .\pril 28, 1910, 
opL·rate to exclude from contracting with a city for a sewer improve
ment a corporation, the manager of which was last year auditor of 
the city making the improvement, said improvement being projected 
entirely after the expiration of the term of such auditor but prior tu 
the expiration of one year after said term? 

·Has the city power to accept a hid and enter into a contract 
with the above corporation for such impro\·ement? 

Section 12fl12. General Code. in its present form is as follows: 

''\\'!wever, being an officer of a municipal corporation or mem
ber of the council thereof or the trustee of a township, is interested in 
the profits of a contract: job, work or services for such corporation 
or township, or acts as commissioner, architect, superintendent or 
engineer, in work undertaken or prosecuted hy such corporation or 
township during the term for which he was elected or appointed, or 
for one year thereafter, shall be fmed not less than fifty dollars nor 
more than one thousand dollars or imprisoned not less than thirty 
days nor more than six months, or both, and forfeit his office." 

This department has heretofore held the phrase, "or for one year there
after," as used in the abO\·e statute, to apply only to an officer acting as commis
sioner, architect, superintendent or engineer in work undertaken or prosecuted 
by a corporation during his term of office or for one year after the expiration of 
his term, and docs not have reference to any other interest in contracts. Under 
the a!Jo\·e quoted section an officer, during his term of office, may not have any 
interest <dzafe<·er in contracts with the city, howe\·er, after his term of office has 
expired, he is only barred from acting as commissioner, architect, superintendent 
or engineer in work undertaken or prosecuted by the city during his term of 
office, and he is also barred from work undert.akcn or prosecuted by the city at 
any time within one year after the expiration of his term of office. 

In the specific case which you present, the manager of the corporation was, 
at one timt•, city auditor, but the work which his company desires to bid on was 
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projected after the expiration of his term of office but before the expiration of 
one year thereafter. Therefore the test to be applied to this particular case is 
whether or not such ex-auditor, as general manager of the corporation which 
desires to bid on the work being projected by the corporation, will act as com
missioner, architect, superintendent or engineer of the improvement. If the facts 
are such that he will act in any of the above capacities he will come within the 
operation of the statute. However, if the facts are such that he will not act in 
any of the above capacities, he will not come within the operation of the above 
statute. The facts of your particular case will govern. 

I am of the opinion that the city may accept a bid from the corporation: of 
which the ex-auditor is general manager, regardless of the fact whether or not 
such general manager would be criminally liable for acting as commissioner, etc., 
for the corporation bidding on the work. 

Yours very truly, 

u. G. DENMAN, 

Attorney General. 

::\IU)I"ICIPAL CORPORA TIO~- CO)I"TRACT FOR OILI)I"G STREETS. 

Jfust be let by director of public service at competitive biddi11g if estimated 
total cost e:~:ceeds $soo. 

June 24th, 1910. 
Hox. H. L. DELL, City Solicitor, Middletown, Ohio. 

DE.\R SIR:- I beg to acknowledge receipt of your letter of June 13th, re
questing my opinion upon the following question: 

"Where a municipality has passed a proper lcgi,slation for the 
purpose of oiling several streets having petitioned for said oiling and 
98% of the cost is to be assessed against the abutting property, can 
the director of public service make a contract for the oiling of said 
streets without advertising for bids for said work when the contract 
stipulates that oil is to be purchased by the municipality at so much 
per gallon and to be applied to the satisfaction of the director of 
public service and to be paid for when each tank is used, and each 
tank will invoice for less than $500.00." 

Replying thereto I beg to state that section 143 :\1. C., being section 4328 
General Code provides, in part, that 

"* * * when an expenditure within the department of public 
service * * * exceeds five hundred dollars, such expenditure shall 
first be authorized and directed by ordinance of council. When so 
authorized and dir.ected, the director of public service shall make 
written contract with the lowest and best bidder after advertisment, 
etc. * * *" 

In my opinion, the fact that nearly all of the money to be expended for 
the purpose in question in the case stated by you is to be raised by special assess
ments does not alter the case, as the section above quoted applies to all expendi
tures and contracts within the power of the director of public service to make, 
whether the money to be paid therefor is taken from the city treasury or not. 



.\TTORXEY GEXER.\L. 937 

I assume from your letter that council has, by the "proper legislation" re
ferred to by you, authorized the director of public service to proceed with the 
work of oiling the streets in question and to make the expenditure necessary 
therefor, and that to this extent section -!328 above quoted has been complied with. 

It also appears from your letter that the contract proposed to be entered 
into is for tlzc oili11g of streets,- that is to say, for the furnishing of whatever 
material and performance of whatever labor may be necessary in order to obtain 
the appronl of the director of public service. In other words, the entire work 
is provided for by a single contract. This being the case, it is my opinion the 
money required, or estimated to be required to discharge the contract on the city's 
part, constitutes the "expenditure" contemplated by the statute- not the separate 
payments made in accordance with the terms of the contract. It follows, as a 
matter of course, that if such estimated expense exceeds five hundred dollars, 
which is to be assumed, the director of public service may not lawfully enter into 
such a contract without advertising for bids. 

See Wing vs. Cleveland, 15 Bulletin 30. 
Lancaster vs. :\Iiller, 58 0. L., .J:JS. 

Section 3i.J2 General Code applies to contracts for treating streets with oil, 
and is as follows: 

"The contract shall be made in accordance with the general laws 
governing municipal contracts, except that the requirement of a cer
titicate that the necessary money is in the treasury, and the provision 
of law that council shall not enter into a contract not to go into full 
operation during the term for which all the members thereof are 
elected, shall not apply to such contract." 

Had the general assembly intended to exempt such contracts from the pro
visions of section 4328 General Code it would have stated as much. 

The case would be different, of course, if the director of public service, 
instead of entering into a single contract for the doing of all the necessary work, 
could lawfully, from time to time, purchase oil for that purpose without any 
contract, for sums less than five hundred dollars in amount, and should hire the 
labor directly himself or through a contractor for each particular process of oiling, 
so that the amount to be expended for that purpose, under any one contract of 
hire, should not exceed five hundred dollars. 

Yours very truly, 

u. G. DENMA~. 
Attomey General. 

DIRECTOR OF PUBLIC SAFETY- ::O.iA Y XOT DISPOSE OF PROPERTY 
OF CITY WITHOUT AUTHORITY OF COU::-JCIL. 

November 25th, 1910. 
HoN. A. \V. OVERMYER, City Solicitor, Fremont, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of Xo\·ember lOth, 
in which you request my opinion as to the power of the director of public safety 
to sell or dispose of property belonging to the city without authority of council 
in case the estimated value of the same is less than s.~oo. 

You cite for my consideration in connection with this question sections 25 
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and l.j-1 }f. C. which sections are at present sections 3703 and -J371, General Code. 
The material portions of said sections are as follows: 

Sec. 3703. "Personal property not needed for municipal pur
poses, the estimated value of which is.less than five hundred dollars, 
may be sold by the board or officer having supervision or manage
ment thereof. If the estimated value of such property exceeds II \'e 
hundred dollars, it shall be sold only in the manner herein provided 
for the sale or lease of real estate." 

Sec. 4:171. "The director of public safety '' * * shall make 
no sale or disposition of any property belonging to the city without 
f1rst being authorized by resolution or ordinance of council." 

Section %!1!), General Code, provides in part that: 

"~o contract for the sale * * * of real estate shall be made 
unless authorized by an ordinance, approved by the votes of hvo-thirds 
of all members elected to the council, and by the board or officer 
having supervision or management of such real estate. \Vhen such 
contract is so authorized, it shall be made in writing, * * ami only 
with the highest bidder, after advertisement * *" 

I am, therefore, of the opmwn that section 4371, being particular in its 
application. applies to and governs the director of public safety and that that 
officer may not lawfully dispose of property belonging to the city without authority 
of council. It is to be obsen·ed, however, that this authority may be conferred 
by ordinance or resolution passed in the usual manner: a two-thirds vote of all 
member!' elected to council is not required. 

Yours very truly, 

U. G. DEX~!A)!, 
Attonzcy General. 

LOXG\\'ORTH BOXD _-\CT-SPECIAL ASSESS}lE.\'T BO.\'DS-}.JA~~ER 
OF RETIRIXG XOTES ISSUED BY CUUNCIL-CIVIL SERVICE 
CmnrtSSIOX- }fAXXER OF CERTIFYI~G NA}.IES TO APPOI.\'T
IXG OFFICER. 

Special assessme11t bonds are to be included within eight percent limitation 
of Lo1zgworth bond act. 

Council may issue notes to retire notes previously issued. 
lVhcre ch•il service commission after certifying three names to appointing 

officer, and persoll to whom position tendered refuses same, commission must 
certif.v mzother 11ame. 

July 25th, 1910. 
Hox. PR.\XK A. BoLTox, City Solicitor, Newark, Ohio. 

DE.\R Sm:- I beg to acknowledge receipt of your letter of July 19th re
questing my opinion upon the following questions: 

"1. Are special assessment bonds to be included within the eight
per cent limitation of the Longworth act? 
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"~. \\"hen the civil sen·ice commission have certi~!,,l to ;n 
appointing officer three names from which an appointment ~hould 

he made, and the appointing officer tenders an appointment to one oi 
the t:1ree names so certified, is it the duty of the appointin~ officer to 
select one of the two remaining, or should the civil service commis
sion certify another name to fill the vacancy of the person rdusin~ 
the appointment? 

··.1. \\"here notes ha\·e been issued by council pursuant to S<·ction 
!l.ia of the Code and have become due, should they be retired by the 
issue of refunding bonds or assessment bonds? In the event you 
should decide that refunding bonds should be issued should the re
funding bonds so issued be classed as assessment bonds and disre
garded in the computation of the eight per cent limitation? Should 
the installments or assessments received be used in the retirement of 
these bonds?" 

The eight per cent limitation of the Longworth bond act IS that imposed 
by section :1(1:;! General Code which is as follows: 

"Xo municipal corporation shall create or incur a net indebt
edness under the authority of this chapter in excess of eight per cent 
of the total value of all property in such corporation as list~d and 
assessed for taxation. Bonds issued in good faith for such purposes, 
which at the time of the issue were within the limitations herein pro
vided, shall be valid obligations of the municipal corporation which 
issued them. In ascertaining the limitations of such eight per cent and 
of such four per cent, all such honds shall" be considered except those 
hereinbefore excluded." 

The phrase "such bonds" as used ia the last sentence of the foregoing 
section can only refer to "bonds" ':' ~, which at the time of issue were within 
the limitations herein provided." It is part therefore, of a curative provision and 
is not to he regarded as affecting the future application of the limitation. 

T find no other provision of the Longworth act or of tlw General Code 
corresponding thereto, which either expressly or by implication exclucles from the 
catalog-ue of those bonds which are to he taken into consideration in determin
ing the eight per cent limitation, bonds to be met by special assessments. Such 
bonds are not to be counted in determining the four per cent limitation upon 
the amount of indebtedness which may lawfully exist at any one time without a 
vote of the people. (Section 3!J4G General Code.) This section also applies to 
the one per cent limitation upon the amount of indebtedness which may be in
curred within any one year without a vote of the people. The circuit court of 
::\Iercer county, in the case of Smith v. Rockford, !J C. C. n. s. tti.i- HO, in an 
obiter opinion expressed the \·iew that "such bond * bonds ':' '~ ·.· as were to 
be paicl for by assessments ':' '~ would, of course, come within the protecting 
limits of (section 281:-ib now section ~!l!G General Code) provided they Wl're not 
in exct·ss of the eight per cent limitation of section 2~17." 

From all the foregoing it follows that special assessment bonds are to be 
incluclecl within the eight per cent limitation of the Longworth hone! act. 

.\nswl'ring your second question I beg to state that section I!Rl General 
Corle provides in part as follows: 

':' ~, the appointing board or officer shall notify the commis
sion of any vacancy to he filled. The commission shall therl'upon 
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certify to such board or officer the three candidates graded highest in 
the respective lists * * * Such board or officer shall thereupon 
appoint one of the three so certified * * *" 

The plain intent of this section is to afford to the appointing authority the 
choice of three persons for a given vacancy. \\'ithin the meaning of this section 
then, the refusal of one of the three persons whose names are first certified to 
accept an appointment tendered to him creates a new "vacancy"; the appointing 
authority should thereupon again notify tl·e commission and it would become the 
duty of that body to certify another name. 

Answering your third queotion, I beg to state that section 95a :\L C., now 
~ection 3015 General Code, provides that, 

•·:\Iunicipal corporations may borrow money and issue notes in 
anticipation of the collection of special assessments. * * They shall 
* . * * due and payable not later than five years from the date of 
issue * * All assessments collected for the improvement * * * 
shall be applied to the payment of the notes and interest thereon until 
both are fully provided for * * *." 

It is quite evident from a consideration of the related sections that the 
"notes" referred to in the foregoing provision are not "bonds" of the municipality. 

The manner of issuing assessment bonds is provided for by section 95 M. 
C., section 3914 General Code, which is in part as follows: 

"11unicipal corporations may issue bonds in anticipation of spe
cial assessments * * *. In the issuance and sale of such bonds 

. the municipality shall be governed by all restrictions and limitations 
with respect to the issuance and sale of other bonds, and the assess
ments as paid shall be applied to the liquidation of such bonds." 

It is clear to me that in view of the provisions of section 3916 hereafter 
quoted, said section 3914 need not be followed in the retirement of bonds issued 
under section 3915 formerly 95a ::VL C. Council at least has its choice as to which 
method it will use. 

Section 3916 General Code, formerly section 2701 R. S., provides for the 
issuance of refunding bonds as follows: 

"For the purpose of extending the time of payment of any in
debtedness * * * or when it appears to the council for the best 
interests of the corporation, the council thereof may issue bonds of 
the corporation or borrow money so as to change but not to increase 
the indebtedness in such amounts, for such length of time and at such 
rate of interest as the council deems proper, not to exceed six per 
cent per annum * * 

It is not necessary under this section, as is apparent from the express terms 
thereof to issue bonds. N ales may be issued to take up the notes previously 
issued, and which have become due. Such notes should be retired by the applica
tion of the assessments collected in like manner as is provided with respect to 
the notes originally issued. Such notes would certainly not be within the eight 
per cent limitation of the Longworth act. \Vhether or not the re{u11ding bo11ds 
issued for the purpose of retiring notes issued under section 9.)a ?I·L C., should 
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be disn:garcled in computing the eight per cent limitation of the Longworth act 
is a question which, it seems to me unnecessary to determine in view of the fact 
that by issuing notes such question would be avoided. 

Yours very truly, 
G. G. DDDL\X, 

Attorlley Geileral. 

AGTHORITY OF BOARDS OF EDGCATIOX TO CO~DUCT OR AUTHOR
IZE CLASSES TO COXDGCT EXTERT AIX:\IEXTS, ETC, FOR 
PROFTT. 

July l!lth, l!llO. 
Hox. \\'. ]. Toss ELL, Cit:y Solicitor, Norwalk, Ohio. 

DE,\R StR:-Your letter of July !lth is received in which you request my 
opinion upon the following questions: 

"(1) Have boards of education power to conduct class day or 
other literary entertainments to raise money for (a) school purposes 
generally, (b) payment of commencement expenses such as hall rent, 
programs, diplomas, etc., (c) to furnish means for class receptions, 
banquets and reimbursement of pupils for expenses of graduation? 

(2) Have boards the power to authorize classes or societies 
in schools to give such entertainments to provide funds for the pur
poses designated by instances a, b, c, above? 

(3) Have boards the power to prohibit the giving of entertain
ments by graduating or other classes for the purposes heretofore men
tined?" 

In reply thereto I beg leave to submit the following op1mon: There is no 
provision in the school code of this state, in terms, giving or withholding the 
powers from boards of education concerning which you inquire in your letter, 
and such authority must rest in your board of education, if at all, by virtue of 
the general powers conferred upon it and upon all boards of_ education by the 
provisions of the school code. 

Section 4750 General Code, reads in part as follows: 

"The board of education shall make such rules and regulations 
as it deems necessary for its government and the government of its 
employes and the pupils of the schooL ¢ t.'" 

Section 7620 General Code, reads in part as follows: 

" <.< ¢ ':' The board of education of a district may, etc., * * 
and make all other necessary provisions for the schools under its con
troL 1 t also shall, etc., ''' ¢ ':' and make all other provisions neces
sary for the convenience and prosperity of the schools within the 
sub-districts." 

Section 7622 of the General Code reads in part as follows: 

"When, in the judgment of a board of education, it will be for 
the acl,·antage of the children residing in any school district to hold 
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literary SOCieties, school exhibitions, singing schools, religious exer
cises, select or normal schools, the board of education shall authorize 
the opening of the school houses for such purpose. The board of 
education ofo a school district in its discretion may authorize the 
opening of such school houses for any other lawful purpose. * *" 

Section 16()0 of the General Code reads 111 part as follows: 

··each board of education shall have the management and con
trol of all the public schools of whatever name or character in the 
district. ··· '' *" 

Boards of education are, by the pronswns of the school code, bodies politic 
and corporate. the powers of which are limited to such powers as are conferred 
upon them by the provisions of that code (section 41-!!} General Code). Under 
the provisions of the General Code, above quoted, the control and management of 
the schools, and school buildings in any school district is placed in the board of 
education, and I am of the opinion that under the authority of the above quoted 
sections of the General Code, and especially sections 41.)0 and 7622, that your 
board of education has the power to make such regulations in regard to the hold
ing of class day or literary entertainments in the schools of the district as may 
in its discretion seem reasonahle and proper. That it would have the power to 
authorize, control and manage such entertainments to be held in the school build
ings of the district seems too clear for argument; and it is also my judgment 
that such exercise being intimately connected with the schools of the district, 
woulc! be within the control and management of the board of education, and such 
board might make such rules and regulations in regard thereto as it might deem 
necessary by virtue of the provisions of section 4750 of the General Code, supra. 

Yours very truly, 

U. G. DorMAN, 
Attorney General. 

~fU~ICIPAL CORPORATIO~S-OFFICERS AND E:\IPLOYEES -
EXPENSES. 

Expe11ses of officer or emplo::;e of municipal corporation incurred in attend
ance upo11 convention of such officer or employes may not be paid from public 
treasur:;. Exceptions to geueral rule defined. 

April 9th, 1910. 
HoN. NEWTON D. BAKER, City Solicitor, Cleveland, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of :\farch 2:3rd, in 
which you call my attention to a certain ruling of the Bureau of Inspection and 
Supervision of Public Offices which is said to be based upon former opinions of 
this department, and request me to reconsider the question and state my own 
views thereon. 

The ruling in question is that the supervising officers of the department of 
public safety and department of public service of a city may . not authorize the 
payment of the expenses of subordinate officers and employes of said depart
ments, incurred in attending meetings of associations of such ·officers and em-
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plnyes. You state correctly that the various opinions of this rlepartmer:t :u?reto
fore renderer!, anrl applicable to this subject, have not fully rliscusscrl tile reasons 
upon which the conclusions stated have been based, anrl your rcr1uest for a review 
of tl1e entire subject is founrlerl upon a rksire to haw such reasons discussed. 

Yuur r;ul·stion rloes not call for an opinion upon specitic facts hut r;.tthcr for 
a statl'!ncnt of my understanding of the principles of law applicable to the in
finite number of questions of the general type described by you which might 
be raiser!. I shall, therefore, endeavor to treat the suhjcct in a •general way only, 
hoping that I may be able to suggest some rules that may be of service in the 
solution of each particular question. · 

In your letter you say that you have reached the conclusion that "the admin
istrative at~d executive discretion is vested hy the Code in the director of public 
service, or the director of public safety, to make any purchase of supplies, or 
any other expenditure not involving an amount in excess of t::)OIJ in thr•ir re
specti n· departments, and that •:• ··· if the director ·~ * determines that enough 
arhantage will accrue ,. ··· to justify his directing the chief of police (fur ex
ample l to attend a convention ,., •:· of the . \ssociation of Chiefs of Police, 
•:• .:. the r:iscrdion to determine that <JUestion is lorlgerl in the director ··· '" 
anrl that the expense so incurrer! would properly be pair! by the auditor. <• ·~; 

that the power, if ahused, is to he remedied hy political action, unless the abuse 
is so tlagrant as to warrant the interference of the auditor, •:• •:•" I cannot agree 
with you in this view, at least, not in its entirety. 

In the tirst place, there is some doubt in my mind whether sections !128 
and ·Bil (;eneral Code, to which you refer and which are hereinafter quoted, 
authorize the directors to expend any money, save !!fOil tlze public works, build
ings, etc., under their controL The application of the rule ejusdem ge11eris would 
seem to inrlicate that the word "expenditure," where it occurs in both of these 
sections, would be limited in its meaning by the word "contracts," wliich is used 
in both sections in connection therewith, and that only such "expenditures" as 
are made necessary hy "contracts" within the department are authorized under 
favor of these two sections. The reimbursement of officers or employes for ex
penses incurred by them is a matter related to their compel!satioll, which is 
required to be fixed by cou11cil under section 4214 General Code. 

\\'hatever may be the correct view of the meaning of these two sections, 
they rio not expressly authorize expenditures of this uature to he made. I have 
already suggested one reason for holding that they do not, by implication, confer 
any snch power. There are, however, certain general rules of construction which 
lead strongly to this conclusion and which may be of service in ascertaining the 
meaning of other sections of the Code which may be in point. 

The purposes for which a director may authorize money, appropriated for 
the use of his department, to be expended, must be public; they must he mulzi

cipal purposes; they must he dcpartmellfal purposes. The jurisdiction, or the 
scope of the power of a local hoard or officer, whether the same be characterized 
as executive or as administrati\·e, are defined by law, and obligations may not be 
incurred hy any such hoard or officer in the furtherance of objects not within 
such jurisdiction or within the scope of such actual authority. Thus, section -t:l:Z8 
General Code, formerly section 14:~ =-.r. C., provides that: 

"The director of public service may make any contract * ·~ 

ul!dcr tlzc supen:isioll of tlzat departmellf, not involving more than 
five hundred dollars. \\'hen an expenditure witlzill the departmellf 
·~ ·~ exceeds five hundred dollars, such expenditure shall first be 
authorized and directed hy ordinance of counciL" 
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So, also, section 4371 General Code, formerly section 154 :\1. C., as amended 
9!l 0. L., 564, provides that: 

"The director of public safety may make all contracts and ex
penditures of money * * for * * undertakings and depart
ments zmder his supervision. * * " 

You seem to question, however, whether, all the above limitations being 
granted, the determination of whether or not they have been observed in a given 
case rests within the discretion of the head of the department himself. I know 
oi no authority for bol<;ing that an officer, e1·en though he he vested with admin
istratil·c discretion, is co1Etituted the sole judge of the actual extent of his own 
jurisdiction anrl rowers. I do not belie1·e, for instance, that the undertakings and 
departnwnts ""under the Sclpervision of the director of public safety" are such 
undertakings and departments as might seem, to the director himself, to he appro
priately wit!-i·1 J-i, r'< partment. On the contrary, these are matters of law. The 
existence of a public purpose, the power of the municipality as such to expend 
moneys for a specific purpose, and the authority of a director to determine that 
a given enterprise is within his department, and to command a subordinate to 
commit an act in furtherance of such an object, are all matters subject to judicial 
decision, and I take it that there will be no dispute as to the power and duty 
of the city auditor, as disbursing officer, to raise any question subject to such 
judicial determination. 

Taking up the particular question of reimbursement for expenses incurred, 
the basic principles pertaining to the same are, it seems to me, succinctly stated 
m Abbott's :\Iunicipal Corporations, section G97, as follows: 

"A public official i11 performing the duties of his office may in
cur miscellaneous expenses which are a proper charge upon public 
funds ami this is especially true where the expense was one incurred 
in the performance of a duty in which the public corporation has a 
direct and beneficial interest or one which rests upon it as a duty 
or as an agency of the sovereign. For such disbursements a public 
officer is clearly entitled as a matter of right to a reimbursement. 
If the expenses, however, are inc11rred in connection with ser;;ces 
I!Ot authori:::ed by faW or in the performance of duties in exceSS of 
corporate powers, no right of indemnity or reimbursement exists. 

"\Vhere the expense is incurred in a service which properly be
longs to the public corporation as a governmental agent or as the 
sovereign itself, or is one in which it is directly and beneficially in
terested, the authorities are all agreed that while a public official may 
not as a matter of right be entitled to reimbursement for the neces

·sary expenditures, yet, the corporation has the unquestioned power to 
provide for a reimbursement. vVhere, however, the disburseme11t was 
made in the rendition of a service in which the officer or individual 
alone is direct!}' and beneficially interested and which cannot be COil
sidered as a duty resting upon the corporation to perform, the right 
or power of reimbursement does 110t exist for this would be equiva
lent to the appropriation or use of public mone}'S for private pur
poses." 

All of the above suggested limitations are to be found in the rule laid clown 
by the author. 
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fhe rl'CJuirement that taxation must Le for a public purpose does not have 
a decisiw bearing upon the CJUestion. It probably operates merely as a rule of 
statutory construction for it is conceded that courts will not set aside a legislative 
determination of what is a public purpose, except in case of palpable evasion of 
the limitation. See Cooley on Constitutional Limitations, Chap. 1-!, especially 
pages 5!.J8 et seq. However, the general assembly will not be presumed to have 
~elegated to a municipal corporation the power to determine, through its adminis
trative agencies, what constitutes a public purpose. 

The following quotation is pertinent as bearing upon the question of the
scope of mrmicipa/ power in a given case: 

"The people of the municipalities * '-' do not define for them
selves their own rights, privileges or powers " " . The munici
palities must look to the state for such charters of government as 
the legislature shall see fit to provide; and they cannot prescribe for 
themselves the details. The general law under which they e.xercise 
their powers, is their constitution, in which they must be able to show 
authority for the acts they assume to perform. They have no in
herent jurisdiction to make laws or adopt regulations of government; 
they are governments of enumerated powers, acting as a delegated 
authority; * ':' 

"The powers of these corporations are either express or im
plied. The former are those which the legislative act under which 
they exist confers in express terms; the latter are such as are neces
sary to carry into effect those expressly granted, and which must 
therefore he presumed to have been within the intention of the legis
lative grant. * * The general disposition of the courts in this 
country has been to confine municipalities within the limitations that 
a strict coustructioll of the grants of powers in their charters will 
assign to them. '' * the reasonable presumption is that the state 
has granted in clear and unmistakable terms all that it has designed 
to grant at all." 

Cooley's Cnustitutio11al Limitations, pages 227 to 233. 

This quotation from an author, whose name is itself authority, sufficiently 
defines the rule with respect to the determination of what constitute mr;nicipal 
activities. It seems clear to me that if, as stated in the opening sentence thereof, 
the people of a municipality cannot define for themselves their own rights, privi
leges and powers, then an officer of a municipality, the agent of such people, 
could not define for himself the extent of his own powers as such officer. This 
must he left to the courts. 

\\'hat power then has the general assembly granted to municipal corporations? 
It seems to me that we may safely say that all powers to be exercised by the 
corporation are enumerated in Chapter 1 of Division 2, Title 12, General Code, 
among the sections of which arc the following: 

Sec. ::!617 

"To organize and maintain police and fire departments, * "'·" 

Sec. 3618. 

"To establish, maintain and operate mtmicipal lighting, power 
and heating plants and to furnish the municipality and the inhabit-

CIO A. G. 
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ants th:·reof with light. power and heat. to procure e\·erything neces
,cary therefor. •:• •:• 

"To prO\·idl' for the supply of water •:• ;. for the protection 
thereof. and to pre\·ent unnecessary waste oi water, and the pollution 
thereni. ··· ··· 

There are many other pronswns relating to powers, the exercise of which 
would 1 r"pnly come within the two departments in question. ,\11 of the enumer
ated pPwers. howen~r, ah· of the same general nature. They authorize certain 
municipal activities to he undertaken. established and maintained without defining 
thl' manner in which this shall be clone. The question still remains, therefore, 
as tn \\ LLther a 11/llllicipal corporation, being empowered to establish and main
tain a rolice department or a water works, has, as a necessary or proper incident 
thereto. power to send its agents to other plac<.'S for the purpose of acquiring. 
indetinite and general knowledge concerning these matters. 

Coming now to the consideration of the question as to the extent of the 
powers oi the t\\'0 departments in question, the same must be answered by an 
examination oi the statute defining such powers, bearing in mitHl always that the 
po\H'rs so defined are not to be extended by implication beyotHl what is neces
sary anrl con\·enient to carry them out. 

The director of public sen·ice is the chief administrati\·e authority of his 
department, (Sec. -t:l:!:\, General Code); he has the power to manage and super
Yise all public works and undertakings, (Sees. -IT~-!. -1;!;2.) and 13~G, _General Code); 
he is gi\·en authority to establish sub-departments and determine the number oi 
persons to he employed and appointed therein and to make rules and regulations 
for the administration of affairs under his supervision. (Sees. -1:12:1 and 4321, 
General Corle). The director of public safety exercises like administrative powers 
in his department, (Sees. 4067, 4:~G8 and -1372, General Code) ; excepti11g that the 
mtmher oi officers in the police and lire departments is determined by ordinance 
of counciL (Sec. 4:1'14, (;eneral Code). 

The public works and undertakings of the city, o\·er which the director of 
public sen·ice is given authority hy the ahm·e cited sections. arc enumerated 
therein; so. also, the duties of the police force and fire department are prescribed 
by section 4378. General Code, as follows: 

"The j:olice force shall presen·c the peace, protect persons and 
property and olrey and enforce all ordinances of council and all crim
inal Jaws of the state and the United States. The fire <lepartment 
shall protect the lives and property of the reople in case of tire, and 
hoth the police and fire departments shall perform such other duties. 
not inconsistent herewith, as council by ordinance prescribes. ,;, " 

It \\ill be noted from an examination of these and related sections, that, 
with respect to municipal undertakings, the director of public service is given 
general snpervisory power, including, by necessary implication, power to issue, or 
cause to be issued. orders to his subordinates; that the director of public safety 
i.; g-iven general executi\·e power in his department. However, the ltirector of 
1 uhlic service is not nsted with the power, in any of these sections, to determine 
what shall constitute a municipal undertaking; while the director of public safety 
is not only not vested with like power as to the powers and duties of the police 
department. hut the absence of such power is made clearer by the existence of a 



stat!lll -; .• -,·i,';cally de lining such duties in particular ancl ka\ in1.: it!r-:::er cle:~·:iti .· 
n .. t t" :' . .- c:in·,·tor imt tu co•1n~il. Sec Ch:ve!anJ \'. Pa) ne. 1:! l ). S. :I-ll, w:1er: 
it i> ;.,.Jd that a municipal corporation may not enlar;.;t: or n·,trict f1l' duties •J: 

policl' ,.-.·,·"r' witbrnlt ll'g-islati\·e authorit)· anrl that a mert· ntlt- or rcgulatiu· 
oi t:•t· : '·'i,·e departmt·nt. not sanctioned hy council, i,; of no effect a< enlan.!in·_ 
:1r rt· ... tr:l·ti· .~ such pn\\'ers . 

• ·:: ... ;:;.::1 ita~ IJn'II ~ait!, it seem~ to me, tu inJicate dearly that the limit~.

tions lli "a r:t,· r.o\\t:rs of the two directors, which arc ahon: suggested. an· limit;_
ti(J' s of b\1'. It i,; also appan·nt. from an examination of the sections already 
cite.l. (·:·• t1:•·rt· i'i found therein no express authority to order a sulJorclinatc, it: 
eit':er ,l,.partment, to attend a conn·ntion for the purpose uf anJuiring knowledgt: 
rclatiL·, t•J t)•e dutit-s uf his positiu:J. Furthermore, 1 may say titat 1 have ex
:t"t;.,, .. : 1:·:•··! other 'tatutl'.; ancl can tine! thtr<in llo sue-it t•xpn·ss authority. L"n· 
k.,.;, t'.t·". tlt• auth11rity can he implied as a necessary incident to thl' p<>wer t\ 

ad111iPi-t•r ;:ncl supervise public works or as a necessary incident to the administr;_
tion ni tlw police and tire departments, the powers of which are expre~sly prc
vided ior, the conclusion must be reached that the directors ha1·,. uo authority 
to i,_,;t,· .;uclt orders and could not rompd such subordinate-s tu attl'n•l su,·!t cr.:·
n••·ti .. ·•, !i th·: <'id ordt-r them tu do so. 

I·~ _lames \'. Se;tttlr, 2:! \\'ash. G:)i, it was heir! that: 

"l;xpcnses incurrer! by a member of the city council in \'lSitmg 
.r:.n cities, under authority of tht: city council, for tht: purpost: of 

;•rocuring information upon the subject of water works, street paYing, 
., .. <! other municipal matters, are not necessary expenses incurred in 
~1"· prrformancc of official duties, and the city cannot be made liable 
c>erdor. although the claim for such expenses may have been audited 
::·•d ordered paid by the council. 

':' ·· The cit,· comptrollc·r is \\" rrantccl in refu,ing to coun!L'r
>I,on a warrant ordered draw!! by the council in payment of tht: 
~.<ain1." 

Cpun t·xamination of this case it \\·ill he noted that the council, which wa
dt•t·mt d t• • han· gt·neral >ll!Jt'f\ i:-"ry autbority O\Tr the municipal utilities ref ern:•' 
to in it,; resolution, appointed a coillmittce, and authorizecl and directed it to incu~ 
tltl.' l'~jtt nse~ in qttestion. 

In Irwin \'. Yuba County, 11!1 Cal. liKii. the supervisor:. of the county bec;•n~; 
memia·rs. on llt·hali of tlH· county, of an associatiot known a.; the "State .\nti
l>eiJri' .\sso,·iati.,n" for the protection against ·tlkged damage arising from ti:t.: 
dt·po,:t. through hydraulic mining upnatiom. ..i gra\ el and sand into a riv~· 

tlo\\ i11t: ::•rough the county. In refusing t" allow a claim ior ntTcssar} person;,: 
exJ>t''l't'' iPcnrrt·'! h:· '"lr ni the snpervisors in attenclance llpt>n tone oi thl' 111t'd 
i11~" ' i tilt· supervisors, the court, pag-e GKi', say: 

"It cannot he prctl'nded that this so-called •·.\nti-Del;ris "\ssocia
tinn" is anything- more than a \·oluntary association of citizens, likt 
'"any oth·rs conn·nerl to consider matters cleemed by them a commor. 
;,,tt•rt•st: it has no existt·nce beyond the mutual consent of its mem
·.,,.rs. ;qHJ from it any of its members may withdraw at any time. The 
!<:c·t that it is made up of a combination of committees appointed by 
:h .. several county boanls of supervisors from their own nlllnber, 
:;:•1 g-ive it no legal existence. Those hoards cannot create new offices 
:.~HI prescribe their c!uties and appoint themseh·es to till the offices anr! 
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perform the duties. Boards of supervisors frequently make appoint
ments of persons * * to attend conventions called to consider mat
ters relating to the internal concerns of counties; and while no au
thority of law is gi\·en them to do this, it has been found a conveni
ent and satisfactory method of obtaining representation at important 
conferences of the people, and it is universally acquiesced in. But the 
power is not to be found in any statute, and its assumption would 
quickly lose the common consent if it should be held that the boards 
could also provide for compensating the services rendered under such 
appointments. Plaintiff stands in no better or different position from 
that of any other appointee of the board selected to act as a member 
of the debris association, unless it can be shown that the duties thus 
placed upon him fall within his official duties prescribed by law, and 
it could also be shown that l:c may be compensated beyond the com
pensation allowed for the performance of his ordinary duties as mem
ber of the board. ~ o provisions of any statute have been pointed 
out, and we know of none, making it any part of the duties of a 
member of the board of supervisors to act as a ri1ember of any such 
association, nor can it be said that to do so is either within any im
plied powers of a member of such board, or necessarily incidental 
to any granted powers. * * 

"It may be safely stated as a rule that one who demands pay
m<'nt of a clai;n against a county must show some statute authoriz
ing it. or that it arises from some contract, express or implied, which 
itself finds authority in law. It is not sufficient that the services per
formed, for which payment is claimed, were beneficial." 

In Carlile v. Hurd, 3rd Colo. Appeals, 11, the petltwner, who was a deputy 
superintendent of insurance, sought to compel the state treasurer to allow and 
pay a warrant drawn on him by the superintendent for expenses alleged to have 
been necessarily incurred by th~ petitioner in the discharge of his official duties. 
Two bills had been contracted by the deputy superintendent; one was for ex
penses necessarily expended in his attendance upon an insurance convention, and 
the other was for expenses incurred in examining into the financial condition of 
an insurance company at its home office located outside of the state. The super
intendent was authorized and directed .by statute to "examine the financial condi
tion * * of any insurance company * * doing business in the state, and 
inquire into and investigate the business of insurance transacted * *" He was 
given authority also to use the fees of his own office "for the purpose of defray
ing the expenses of the insurance department. * * " The question was first 
raised that the determination of the superintendent of insurance as to the legality 
of his expenditures was final and that the treasurer of state had merely the 
ministerial duty to honor warrants presented by him. This contention was over
ruled by the court, "which then proceeded to the consideration of the main ques
tions as follows, (page 15) : 

"Since it was the duty of the treasurer to consider the legality 
of the warrant before he proceeded to pay it, it is essential to de
termine whether has conclusions were correctly reached. It will be 
remembered that the two warrants on their face purported to cover 
the expenditures of the deputy superintendent of insurance while he 
>vas attenqing a convention of insurance commissioners at St. Louis, 
and while he was investigating the financial condition of a foreign ·in-
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surance company at Knoxville, Tennessee. The invalidity of the war
rants springs, if at all, from the fact that the disbursements were not 
made by the officer while engaged in the discharge of his official duties 
in Colorado. The act which clothes the superintendent of insurance 
and his deputy with authority to examine and proceed against insur
ance companies can necessarily have no extra territorial force. Under 
all the decisions these officers are without authority outside the limits 
of their own state. It is evident that they would be powerless to either 
compel the production of books and papers, or coerce the foreign 
insurance companies into permitting them to make an examination 
into their financial condition, save by the enforcement of some penalty 
in the nature of a limitation upon their right to do business. ~lechem 

on Public Officers, sees. 508 and 873; Cooley's Const. Lim. (6th Ed., 
p. 149) ; Chandler v. Hanna, 73 Ala. 390." 

949 

In Hooper v. Ely, 46 ::\Io. 505, the county court attempted to authorize 
one of a defaulting sheriff's bondsmen to pursue the defaulter and bring him 
back at the expense of the county, one of the grounds relied upon by the court 
being that the defaulter might disclose something useful to the county in rela
tion to its burnt records. The court, on page 508, say: 

"The pursuers were not public officers; they obtained nothing 
for the county, although they did for themselves. * * 

"The statement of one of the judges, (of the ground above 
stated), is altogether too loose and indefinite an expectation upon 
which to found a public contract; * * 

"This is not a case of an injudicious exercise of a given power, 
hut is a naked assumption of power which it is our duty to check; 
::-< * , 

The Supreme Court of X ew Jersey, in State, Lewis v. Hudson County, 37 
N. ]. L., ;2.:J4, in holding that the freeholders of a county might lawfully reim
burse the coroner for his expenses incurred in returning a fugitive from justice 
from another state without warrant and without requisition, made use of the 
following language, (page 257) : 

"It should be borne in mind that their power is not unlimited 
and that they have no legal right to vote away ad libitum the funds 
of the county. This court is not without ample power, on complaint 
of a tax payer, to set aside any wrongful, illegal or fraudulent a,ppro
priation hy the freeholders of the moneys in the county treasury." 

l:pnn the foregoing authorities I am satisfied that the rule laid down by 
the Dureau of Impection and Supervisio'n of Public Offices is correct. From these 
cases the following specific reasons in support of the holding and against the 
allowance of expenses of this sort, may be deduced: 

I. There is no duty or power vestee! in the mrmicipality as such, either 
expre::sly or hy implication, to be represented by any of its officers or employes 
at such conventions. 

~- The power to attend such conventions in person is not expressly lodged 
in either of the directors by statute, nor is the power to order subordinates and 
employes to attend such conventions so conferred. Such powers do 1101 flow by 
nece.;-;ary implication from any of the express powers conferred upon the direct-
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<-rs. nut unly he-:ause of the other principles here stated. but also lh·cau5c of a 
;:ossible te::c:ency towarJ ahuse, \\·hich. it seems to me, is !Jllite apparent. 

:l, .Is a !l!l!llcr of la'i.c' it cannot he said that the cit\· would gain anything 
'Jy su1ding any of its representati\'es to such a cmwention for no specitic pur
~lose hut merely for the acquisition of general knowledge relating to the duties 
of officers and the problems of employments. To say that the ;mmicipality is 
justitied in expending its money for the purpose of permitting its e.npluyes and 
officers to acquire iniormatioa of this sort, is to say that the public money may 
be expended for the educalio11 of public servants. This, it seems to me. is 
fallacious and the pm\·er to make such an expenditure must be denied. Putting 
it in another wa\', tht· possible good that might result to the department and 
to the municipality from the acquisition of such general information. is too re
mote and indetinite upon which to found a public expenditure: the real and 
direct henelit accrues to the officer or e;nploye and the city is not justi:ied in 
paying for this. From still another viewpoint, officers are requirecl to qualify 
and to continue to he qualified, and employes, likewise, arc presumed to he cog
nizant of the matters within the scope of their employment. 1 t is in each case 
for the indi,·idual. at his own expense, to make and keep himself qualified,
not for the city. .\n analogy in \his connection, it seems to me, is the payment 
oi the rremium on a surety company's bond re1uired by statute to be gi,·en by 
an officer. lt has fre.juently been held that the payment of such a premium is 
not a proper charge upon public funds, although the bond is executed for the 
bene:it ;,f the public, because thc duty to qualify by filing a bond is one charged 
upon tl;e principal as a11 i11dh•idual and not as a11 officer. 

-!. \\'ith reopect to expenses of this sort incurred by heads and members 
of the j'olicc and tire departments, an additional reason for sustaining the ruling 
oi the Bureau appears. These perso11s are officers upon whom certain specific, 
enumerated duties are imposed by law. The director of public safety has no 
power in any way to add to or subtract from these duties. It being ascertained 
that attendance upon a convention is not one of the enumerated duties. it fol
lows, as a matter of course, that the director has no authority to order such 
attendance. Again, the members of the police and fire departments. bei11y officers, 
not employes, and serying under salaries fixed by council, no provision b~ing 

made for the payment of their expenses, it would follow that even if attend
ance upon a convention were deemed to be within the scope of their official 
duties and powers. yet the salary receivable hy them would be presumed to com
pensate them for any expense so incurred. Indeed, it may be questioned whether 
this same principle does not apply to all employes as well as to officers inasmuch 
as, under section 4~14, General Code, council is directed to "fix by ordinance or 
resolution their respective salaries and compensation," unless council expressly 
authorizes expenses, incurred in the performance of official duties. to be paid 
in the ordinance fixing such compensation. 

In your letter you refer to an instance in which knowledge, acquired by an 
employe of the water works department of the city of Cleveland at a com·ention 
of some sort. was very beneficial to the city and enabled it to save a large sum 
of money in the construction of a municipal utility then under way. Inasmuch 
as you haYe mentioned this fact and because I realize that, in the business-like 
management of a city's affairs, every means of saving money shoul~l be looked 
upon with fa,·or, J beg to suggest the circumstances under which, in my opinion, 
municipal directors and employes of their departments, under proper orders may, 
legitimately, incur expense of this kind. Take the case referred to by you as 
an example. There was an existing municipal undertaking presenting a perplex
ing problem. The question was specific and expert advice on the precise point 
was necessary. The city was justified in obtaining this advice in the cheapest 
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~nspt·rtln·~ 11ttt~if\· 11f t~~e L'lltllJty t11 c~;uninc thl' workings of tht· ~-' :-'tl·~n. ..f:H.:re 
\\'as t:o L·xpres~ pro,·isiun oi la\\' fur t~Jt.: paytnent of such l':\.}ll"iSL'S. T!:e court. 
:wwn 'r. i.d<l that: 

"Thl' authority to t·xa:nint· and in\e,tigat<·. "' iar a' may :,<. 
n•·.-es,ary to iorm an intelligent judgment ll!'lln the utility and Yaluc: 
.,j the n:achinc the~ \H'fl' authurizul to buy and the systctn t'1ey 
,.,.,.rc· authorized to a<lopt, is incidental to the po\\'er cnn ferrer!." 

The distinction between this principle, how~:n.·r, an<! one \\'hich \\'<>uhl permit 
the uflicers or employes to l'ngagc in annual trips uf inspection, is plain. The 
incidental pmH·r to examine into the system was cx<·cute<l and t•xh;m,te>l r"l the 
initial trip. 1 •h·em it proper to say, in this connection, that while there may he 
cirnun,tances, such as ahon· described, \\'hich will justify trips oi inspection and 
attendancl' upon conventions, yet regular membership in and attenda•1cc upun 
such cull\ entions cannot be sanctioned Lecause of any suppos~:d inde,;nite henellt 
that might accrue to the municipality. EYcn in cases wherein th<' city ma!· sc'!HI 

its empluy~:s on trips of this kind, the expenses incident therdo should han· been 
authorized to be pai;l in the salary ordinance pass~<! Ly council; otherwise the 
compens,ltion provided \\'onld hl' ckenwd to rl'imhurse the employe. 

f therefore conclude that, with the exception above clescribe<l. it is unlawful 
to pay the expl'nses of dtin·rs aacl employes oi the departments of puh!i,· saiety 
and public service of a city, incurred in attendance upon com'l'ntions of "n.:aniza
tions oi such officer3 all< I t:mploycs, ancl that the ruling of the Bureau oi I ns:·ec
tion and Supervision of l'uhlic Offices is the only onl' \\'hich may sa il'ly Ill' fol-
!owerl as a general principle. \'ours yery truly, 

C. G. Df::or.\x, 
A ttorncy Gcllcral. 

J\lCXIClP.\L CORPOIL\TIOXS- CITY ELECTRIC U<;HT PL.\XT -
R:\TE. BOXDS-SE\YER :\SSESS:--lE~T-PCBLIC.\TIOX OF OR
DT'\,\XCE. 

C(llliiCil must fix rates jar sale uj current jrum lllllllicipal electric li!ilzt pla1zt. 
f>m,·er of city to fix discrimillatory rate for certailz class of co;zsH;ncrs dis

c·ussed. 
PO'i.,'er of city to bi11d itself by contract for sale of suclz CHrrc;zt discussed. 
Pul1/icati01z required to be made of ordilzal!ce prm·idi;zy for the issue of 

bo11ds for sc'h'cr improveme;zt to be paid by special asscssmc11t. 

Octoher 2~ncl. 1!11<1. 
:J'o:-;. E. C. Lo:-.G, City Solicitor, Hel/efoHtahze, Olzio. 

DEAR Srn:- I beg to acknowledge receipt of your letter of Octoht·r Hth 
in which you submit certain questions for my opinion as follows: 
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''Three years ago the department of public sen·ice of the city of 
Bellefontaine made a contract with several concerns here for the use 
of the city's electric power (from the city's electric light plant.) 
Said contracts stipulated that the price for said power should be so 
much per month or what we call a flat rate. This flat rate is in
consistent with the prices adopted by the department. The contracts 
further stipulate that they shall be in force for a period of ten years. 

"First: Can or could the department disregard their adopted 
prices and contract on a flat rate at so much per month? 

"Second: Could they make a contract for such power, for a 
period of ten years? 

"I also desire your opinion on another matter as follows: 
"'vVe are making preparations to build or construct a sewer 

system in this city. \Ve have passed the ordinance to proceed, but 
expect to make the assessment after the work is done. \Ve desire 
to sell bonds as soon as possible in accordance with the estimate. 
(Special assessment bonds.) ls it necessary to publish the ordi
nance pro,·icling for the sale of said b~ncls ?" 

I ha,·e carefully examined the provisions of the :\lunicipal Code, both be
fore and after its amendment bY' the Paine Law, so-called, and the corresponding 
sections of the General Code as well, and I find therein no express provision 
whatenr respecting the manner of fixing rates chargeable for electric light and 
power furnished from a municipal plant. The only provisions relating to the 
matter are as follows: 

Section 7 of the :\Iunicipal Code: 

"* * * All municipal corporations shall have the * * * 
.general power * * ~' 

"15. * * * to establish and maintain municipal lighting, 
power and heating plants * * " 

Section 2486 of the Revised Statutes: 

''The council of any city or village shall have power * * * 
to erect ':' * '' electric works at the expense of the corporation 
* * *'' 

Tt is now too late even to qu_estion the extent of the power thus expressed. 
That these provisions authorize a municipality to maintain an electric light plant 
from which electricity for lighting and power purposes may be furnished and 
sold to the inhabitants of a municipality as well as to use the current produced 
at such pla'1t for purely municipal purposes, has always been the practical con
struction of this statute. Indeed whatever may have been the exact extent of 
the powers of municipalities in this resp<;ct in the year 1907, the revision of 
such section 7 of the :\1 unicipal Code by the general assembly of 1908 (99 0. L. 
34, paragraph 7) resolved all doubts by expressly providing that every municipal 
corporation should have the power not only to establish and operate municipal 
lighting and power plants, but also "to furnish the municipality and inhabitants 
thereof with light, power and heat." 

It is safe to assume, however, that municipal corporations now have and 
always ha,-e had the power to furnish their inhabitants, including corporations 
and business concerns, with electric light and power from municipal plants (See 
section 3618 of the General Code.) 
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. \ more difficult preliminary question is as to what department of the city 
)!on·rnnwnt harl the power to tix the rates chargeable for electric current. The 
r!irectun: of public sen·ice were given by the .:\Iunicipal Code the general power 
to mat:age all the municipal lighting and heating plants and other property of 
the C'lf!ooration not otherwise prO\·ided for (See section 141 :'IL C.) . \ similar 
provision now exists with respect to the director of public service. \Vhether 
such a general grant of power suffices to confer upon the department of publi.: 
sen·ice authority to fix rates and make contracts relating to the p-rice of electric 
current, or whether council in pursuance of its general legislative authority, and 
especially uncler section 127 :'If. C., which provides that, 

.. ~, '~ '~ All powers conferred by this act upon municipal cor
porations shall be exercised by council, unless otherwise provided 
herein." · 

is not exactly clear. 

In my opinion, however. section 127 governs and council should fix rate~ 

and enter into contracts respecting electric current to be furnished to provide 
consumers irom the municipal plant. 

In one view of the case such a holding would seem to make it unnecessary 
to consirkr any of. the other questions itwolved in your first two inquiries. In
asmuch, however, as you do not submit the question as to the power of the 
department of public service to fix rates, I deem it proper to assume that council, 
in the case mentioned by you, took such action as was proper and necessary to 
authorize the department of public service to enter into these contracts. There 
is not only no express provision of law as to the authority to fix rates for the 
municipal electric light plant, but the statutes, as above indicated, are silent as to 
the matter in which this power shall be exercised; they impose no limitations 
whate1·er upon its exercise. Upon examination of the authorities, however, I 
am of the opinion that in maintaining and operating an electric light plant, a 
city acts not in its governmental capacity but in its corporate or business aspect, 
and that the rates fixed for electric current are ·not in the nature of taxes, and, 
accordingly. arc not subject to the express requirement of our constitution that 
taxation shall be uniform. 

1 Dillon :\[unicipal Corporations, section 27, 
\Vagner vs. Rock Island, 146 Ill. 13!J, 
Twichell vs. Spokane, 104 Pacific, 150. 

\Vhether the fixing of rates be deemed an administrati1·c or a legislative' 
act, it is dear that the relation between the city and the consumer is purely 
contractual. 

It is clear also· that, notwithstanding the fact that the city is not subject 
to the rule of absolute uniformity applicable to the levying of taxes, and although 
it acts in a sense in a private capacity, its electric light business is one peculiarly 
charged with a public interest. Like then any other public utility operated by 
purely private capital, the municipal electric light plant must be conducted with 
due regard for the rights of the public in general. Rates fixed by the city must 
be reasonable and not discriminatory. Contracts entered into by officers duly 
authorizer! to rio so respecting the price of furnishing electric current, must not 
result in unjust discrimination, but the rule against unjust discrimination is not 
equh·alent to the rule of absolute uniformity. The officers of a city, like the 
officers oi a railroad company, have a right to discriminate between different 
clas>'t'" ,,f customers. .\ city might, for instance, charge one rate for current 
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~o be used l'xtensi,·ely ior power purposes, and another ior current to be used 
for lighting purposes; one rate ior stores and factories, and another for private 
residences, etc. It is held in this state that the officers of a city. may not con
tract especially with indiYidu;ll consumers regardless of the amount of current 
which they may use. 

Bellaire t;uhlet Co. ,·s. Findlay, :)rd Circuit Decisions, :211.]. 

lt appears. therefore, that the first specitic question submitted hy yon 1s in 
the I;.;;t analysis a question of fact. If the contracts mentioned by yon are in 
pursuance of a classitication of consumers which is itself not unreasonable and 
discriminatory agaimt •>ther classes of consumers then, as a matter of law, the 
making of such contracts under proper authority of council would be legaL If 
the contracts, howcnr, are purely special contracts entered into with indi,·idnals 
or particular corporations without r~gard to reasonable classification of con
sumers, then. u•Hler the authority of Bellaire Goblet Co., \'S. Findlay, supra, such 
contracts are illegaL 

\Vith respect to your second question I heg to state that no express limita
tion is found in the :\lunicipal Code or the succeeding sections of the General 
Code. as to the time for which contracts respecting the price of electric cur
rent may be made between- the city and consumers. 

From the foregoing discussion it is apparent that the rates are contractual, 
and that the city in its private capa~ity. and throu~h its duly authorized officers, 
may become bound not to change the rates fixed hy it for a definite period of 
time. There is a principle that contracts made by public officers for a period of 
time extending beyond the term of office of such officer, are against public policy, 
but this is limited to cases where it appears that the contract is not made in 
good faitli, in the interest of the public, and for a time reasonable under the 
circumstances. See Commissioners vs. Ranck, G C. D. 133. 

T find no authority holding as a matter of law that a contract of this sort 
to he in force for ten years is unreasonable, and there certainly is no provision 
of law forbidding a municipality from entering into such a long term contract. 
Section liJ!ll of tl1e Rn·ised Statutes provided, it is true, that 

"The council shall not enter into the contract which is not to 

go into full operation during the term for which all the members 
of such council are elected." 

But there are sewral reasons for denying to this section any application to 
the subject matter under consideration. On the other hand, the councils of 
cities in which electric lighting companies arc doing business are expressly author
ized to regulate the price which such electric lighting companies shall charge 
for current. and such regulation may be made to cover any reasonable period 
of time. 

See State ex rei vs. Gas Co., 37 0. S. 4-3. 

I, therefore, conclude as to your second question that unless the facts of 
the case disclose that the period of ten years during which these contracts were 
to be in force is unreasonable, they are not on that account invalid. 

Replying to your third question I beg to state that section 16V3 of the Re
vised Statutes, now section 4227 of the General Code, provides in part that, 

"Ordinances of a general nature, or providing for improvements, 
shall be published as hereafter provided before going into operation 
* * ;):)' 
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1 an1 (If the opiniu:t, ho\\'~\"l'r. ti:at tl1t' ordinance i:1 q~a·:-.ti11t: rc 1~1irc~ l'ub
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Your, n·ry truly. 

L'. C. ]) .. ~O<.IX . 
• llfnr/1('_\' (;,'l'.'rttl. 

:\JC.\:!Lll':\L Cl)]{PUI~.\TlO.\:S-DEP.\RT.\lE:\T OF l'l'I\LIC SER\'ICE 
-DJPUJYES. 

!11 rc articles oj a!Jrecmcrlt hcf<,·,·c/1 board of colltro/ oj cit_r oj .'>· 1 ,·rr/>cll~·il/e 

a11d l.ocul l'11io11 Yo . .?5(). lll/cnurtioual L';rioll of .'-;team FiltJillccrs. 

June 4th, I !II 11. 

Hox. ]ollX .\. Ht'STOX, City Soliritor. StcuiJCtlvillc, Ohio. 

DF..\H Sm:- You have handed to me proposed "articles of agreeml'nt'' to 
be entered into ])('tween the hoard of control of the city of Stcuhenvillc or the 
director of public service of said city on the one part ancl Local Cnion :\ o. 2.5f) 
of the International Cnion of Steam Engineer' on the other part, \\·hereby in 
effect the city through its officers agrees to employ only union men, and further 
agrees as to the minimum compensation paid to different classes of employes. 
You have requested my opinion as to the power of the Jirector of public service. 
or the board of control, or any executive officer of the city to enter into such 
agrel·n1ent. 

I have carefully examinee\ the provisions of the General Cocle relating to 
the JICl\\'l'fS and rlt1ties of the director of public service and the board of control, 
as wl'll as those bearing upon the power of a municipality, as such. respecting 
the l'mp\oyment of its agents. The question is of great importance. The right 
of men to combine and form labor unions for mutual protection ancl improvement 
is tirmly established in our law. X o question can be made as to the policy of 
recognizing such an association of persons. 

:\ly inyestigation has, howenr, !eel me to the conclusion that your <JII<'Stion 
must Le ans\\'erecl from the standpoint of the power of the officers of the city. 
The extent of this power is a matter of law. 

It must be borne in mind, also, that in determining the extent of the powers 
of a municipal officer, the presumption is always against including therein any 
authority not expressly conferred by statute or following by necessary implica
tion from the powers so expressly conferred. 

I have searched in vain for any provisi'on expressly authorizing municipal 
officers to contract with a third party or with an association respecting thdr 
?OWer to make employments on behalf of the city. By force of the ahoYc stated 
presumption, this absence of express authority would be sufficient upon which to 
lJase the conclusion that the contract in question could not lawfully he made. 
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There are other reasons, however, which tend to the same conclusion. It 
cannot be.said that authority to make such a contract is implied from th·e mere 
authority to employ engineers. In fact, many of the terms of the contract are 
in derogation of powers expressly conferred; thus, the director of public service 
is vested with the power to remo\·e any person in the waterworks department 
noi in the classified sen·ice, while for those individuals who are within the classi
fied service a specific procedure of removal is provided by law. This contract, 
on the other hand, seeks to bind the city to adopt a method of removal abso
lutely inconsistent with either of those created by statute. 

Again, the contract attempts to fix the minimum salaries and wages of cer
tain employes. This is a function within the exclusive jurisdiction of council and 
no executive officer of the city has any power to contract on its behalf with 
respect to matters of compensation. 

As a general proposition, however, I am thoroughly satisfied that the very 
gist of the articles of agreement s~1bmitted to me, that is to say the general 
subject matter of the employment of men in the waterworks department is not 
one concerning which executive officers of a city have any power to contract. 

As a matter of law it must be said that the intention of the general as
sembly, in conferring upon certain officers the power to appoint and to remove 
subordinates and to make such appointments and removals in certain specified 
ways, was that this power should not be abridged by a contract attempted to be 
made on behalf of the municipality, and that these methods should be followed 
to the letter in making employments and removals. 

In short, under the law as it now stands, and regardless of the policy of 
this contract, each employment made by the city through its duly authorized 
-officers, must consist of a contract in conformity to the statute between the officer 
and an individual without .the intervention of any third party or association. 

I therefore ·conclude that the proposed articles of agreement, as a whole, 
.and each section thereof, separately, may not be entered into by the city. 

Yours very truly, 

U. G. DENMAN, 

A ttonzey General. 

SOLICITORS, CITY- FEES AS XOTARY PUBLIC. 

City solicitors may collect uotarial fees for taki11g ackuowledgmeuts of deeds 
,Prepared by them for the city. 

June 14th, 1910. 
RoN. G. T. THOMAS, City Solicitor, Troy, Ohio. 

DEAR SIR:- Your letter of June 7th in which you request my opinion upon 
:the following question is received: 

""The city of Troy is the owner of a cemetery, and when a lot 
is sold a deed is executed by the mayor for the lots sold. The deed 
is in regular form and provides for its acknowledgment by the mayor 
before a notary (my commission as a notary is from the State) and 
I have, out of the cemetery funds, due my office for writing the 
deeds and taking the acknowledgments fifty cents (50c) for each 
deed. The regular fee for such acknowledgment is forty cents (40c). 
The examiner of the Board of Public Accountants has directed the 
city auditor not to allow fees for so doing. 
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"Am I entitled to any fee for drawing such <le~ds and for tak
mg such acknowledgment?" 

Tn reply tl1ereto I beg lean! to submit the following opinion: 

Section .no.; of the General Code reads as follows: 

"The solicitor shall prepare all contracts, bonds and other in
struments in writing in which the city is concerned, and shall sen·e 
the several directors and officers mentioned in this title as legal 
counsel and attorney." 
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The above quoted section of the General Code prescribes the duties of city 
solicitors in so far as the drawing of legal instruments for the municipality for 
which he is an officer is concerned, and I am of the opinion that, under the word
ing of this section, it is part of the duties ~f your office to draw the deeds con
cerning which you speak in your inquiry. 

I am, however, of the opinion that you are entitled to charge and collect 
from the city the legal notarial fees for taking the acknowledgments of the 
mayor to such instruments. 

I am led to this conclusion by the fact that, under section 430! of the Gen
eral Code, your being commissioned as a notary public is not a necessary quali
fication for the office which you hold. Section ·!:304 reads as follows: 

"Xo person shall be eligible to the office of solicitor ·of a muni
cipal corporation who is not an attorney and counselor at law, duly 

· admitted to the practice in this state." 

l:'nder our laws a layman may be commissioned as a notary public, and it 
is a fact in common knowledge that many attorneys at law, admitted to prac
tice in this state, are not notaries public, and had the legislature intended to 
include ·notarial services among those required from city solicitors, it could, and 
would, have so specified in section 4::!04 of the General Code, supra. 

A further reason leading to the above conclusion is that, you hold your 
office as notary public by commission from the, state, whereas you hold yottr 
office as city solicitor by virtue of your election by the electors of your city, and 
the two offices, therefore, being separate and distinct, the compensation which 
you recei\·e as city solicitor does not exclude your receiving fees for notarial 
services performed for your municipality of its officers. Xor do 1 think your 
services in taking such acknowledgments come within the meaning of the later 
part of section 4:30,), supra, to the extent of being a sen-ice "as legal counsel 
and attorney," for the above reasons. 

] am, therefore, of the opinion, as above stated, that you are not entitled to 
charge any fee for the preparation of the deeds spoken of in your inquiry, but 
that you arc entitled to charge and receive notarial fees for taking the acknowl
edgments to such deeds made before you by the mayor of your city. 

Yours very truly, 

l:'. G. DE!OrAN', 

A ttor11ey Ce~teral. 
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CITY TREASCRER-RK\IOVAL FR0:\1 CITY CRE:\.TES VACAXCY I~ 
OFFICE- DEPUTY :\fAY XOT BE .\PPOIXTED WITHOUT AU
THORITY OF COVXCIL. 

:\ovember 1-jth, 1910. 

Ho.:-;. :\lEEKER TER\1 ILLJt:ER, City S ulicitvr, Circleville, Ohio. 

Dr: IR SP<:- I be~· to acknowledge receipt of your letter of recent date in 
which you state that the person now holding the office of city treasurer intends 
within a ie11· days to mo1·e out of the city for an indefinite period, and with the 
purpose of engaging in busin~ss in another state. He desires to designate a 
certain Xational Bank in the city of CirCleville as his deputy, although the ordi
nances oi the city do not provide for a deputy treasurer. 

\\"ill the departure of the treasurer from the city, under the 
circumstances above stated, create a vacancy in his office? 

:\Iay the treasurer designate a deputy to perionn the duties of 
his office during the remainder of his term under the circumstances 
above stated? 

Section .Q!l:l of the General Code, formerl1· section 2n :\Iunicipal Code, 
provides as to the city treasurer that ''he shall be an elector of the corporation." 

Section .Q.-,:2 of the (;eneral Code. former!~· section 228 :\lunicipal Code, 
prrwidC's that. 

"In case oi ··· •:• •:• remo,·al •:• '' •:• of any officer or di
rector in any department of tbe city. unless otherwise provided by 
law, the mayor thereof shall fill the ,·acancy by appointment •:• •:• "' 
for the unexpired term 

\\.hilc your letter docs not su state, it seems fairly infnable from the state· 
ments which you do make that tllC' treasurer does not intend to return to Circle
ville. hut tl1at his location in the other state mentioned is by himself regarded 
as permanent. l i that is the case I am satisliccl that he will cease to be an 
elector of the corporation upon locating in such other state. In any event I am 
satislicd that the act which he contemplates will constitute a "removal" within 
the meaning of 'cction n:,2 of the General Code aho1·e quoted, and that there
upon there will be a vacancy in his office to he tilled by appointment by the 
mayor. as provided in said section. 

J t ioilows irom the foregoing that e1·cn if the treasurer had the power 
to designate a deputy. such designation 1\·ould be of no effect after his rcmo1·al, 
inasmuch as the po\\·er, if any, IHntld then reside in his successor appointed as 
aforesaid. Howc,·er. :r am of the o):inion that on the facts submitted by you the 
present treasurer has no authority to appoint a deputy: no such authority is 
found in the sections of the General Code relating to the powers and duties of 
the treasurer. If it exists at all it must exist, as you suggest, by virtue of 
ordinance of cf council under Section 4214 of the General Code, formerly Section 
227 :\1unicipal Code, which provides that. 

"except as otherwise provided in this title. council, by ordinance 
or resolution. shall determine the number of officers, clerks and em
ployes in each department of the city government. and shall fix. b}· 
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. :~d t~lL' a1~1,,n~n 11f l,:,:ul t,, ;Jt' ~i\t·~: f,,r ... al-:1 

!"<''tnired." 

''' til<' ah-l'nn: ui >!lch action by council, the trea,urer 1> without ar:y 
autl·.,·it) t" ,·on fer the P"'n·r, of :t rlqmty upon any per;on. 

Yours very truly, 

L". G. l h::OL\X, 

.lttomc.r Gcucra:. 

t TfY :-;oL!ClT<lR :\l.\Y ~OT HE E.\li'LOYED TO RECODIFY 
ORDl~ .\ ~L'ES. 

January tith, 1!111. 

Ho'\. F. <; l.o-.;c, City !:>ulicitor, He/lcfoutaiilt, Ohiu. 

De:\!{ Sl]{:- I hal'l' your lettn of D~cemhn :\lith, which r~ads a' ioll.,ws: 

"l desire your opini01. on the following: Thl' city council ha1·e 
::npropriated ~tiiiO.OII for coa:iying the ordinances and arc willing to· 
;.: i ,.~ me the contract. :\lay I legally accept it and do the work? In 
this matter I desire to refer you to page iO! of your annual report of 
]!111!1 and 1!110, in w!1ich you rendered an opinion to R L. DeRan of 
Tiftin, Ohio. I abo desire to refer you to section .!.:) :\I. C. which reads 

''' nor shall any member of the council, board, officer or com
missiom·r oi the corporation, have any intnest in the expenditure of 
ntotlt'Y on the part of the corporation other thai1 hi, fixed compensa-
ti,,i1 ::: ::·· 

"\ \'ould ) mt ;uh·i,l' me to accept the contract? Perhaps 1 have 
"' erlo11keci something along this lin,· but [ can hardly "'e wh<TL' thi, 
"::ion of the Code and your opinion to the Tiffin solicitor arc in 
l1armnny. 1 want the work if I can get it legally." 

\ ••11 a'k my rcCII111111l'1Hlation oi the up111iou abo\l' refcrn·cl to, awl in pur
suanc, .,j that reqne't I ha1·e taken up the <JUL'•tiun with care and wish t·~ 

ex,,r," •11_1 regret that in rendering the iormer opinion rep"rte<l on ·page 'iO! of 
our ::·•p:Jal nTort i11r thC' year IHO!), \H' in 'onll' \Yay entirely n\·erlooked ole 
serti>oJI 1:, ,,j t!:t .\lunicipal Co<le now carried in the same form into tht• CC'nera! 
Codt. I ,:,, "••t nm\· r<'I11L'111her whdher the fach -uhmittecl 1111 which the forme:· 
opi:•i•·'' \\;t- r.-n<lered wert• diffen·nt irom the iact' you submit in any matcriai 
,, a). , ~1! ·11.\ llt •tion j.., t:1at they 11111~t ilaYl' ht·en practically thl' :"'atnl', at an~ rate 

tlw •1t•t·,t:"'' ~ul11nittt-d ],~ )Ill! as !11 whether you. under the circumstance- set 
out in . ~~~1r lt ttl r. c'•ui~I at·t· .. ·pt tlt· ccnitra~..·• f,~t· t'cHlif~·in~ nlunicit.al r,rfiicanct• .. 
mu•t It.- an•1n·red in t]:,· negati1·t·. Tit .. i"llowil'·~ pr11\·i-i•·c: in th" C:.Jt·ral C"d·: 

"~" .,n;,.,., of the coq:orati.,n. ,;:all ltan· any inten·st 
111 tllt' exrenditttr·· "f n1oney oP tll<' !'art of t!ll' l·nrpr•ration ct;,er t11at: 

l•i, f.:-<<'11 L'l>111pen,atilln." !Formerly a part of ,,.,·tit>ll r, .\1. l'.t 
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Section 12~ll2. 

··\\·l10evcr, being an officer of a municipal corporation * * * 
is interested in the protit> of a contract, job, work or services for 
such corporation * 1

' shall be fined not less than $50.00, etc." 

Clearly an undertaking of the sort mentioned by you, being contractual in 
its nature, is within the intendment of the latter of the two sections above quoted,. 
while the compensation rt'cei\·able under such a contract is an expenditure of 
money other than the fixed compensation of the solicitor within the meaning of 
the first section. 

:\Jy error in writing the first opmwn must have occurred because of a 
failure to recall section 40 of the :\hmicipal Code, now section 3808 General 
Code. 

Yours very truly, 

U. G. DENMAN, 

Attorney General. 

PAI:'\E LAW -CHlEF OF POLICE HOLDING OFFICE AFTER JA:WARY 
1st, 1010, .:-.1A Y 0::-JLY BE DISMISSED FOR CAUSE. 

February 11th, 1910. 

Hox. THO:I!AS \V. LAXG, City Solicitor, Fi11dlay, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your Jetter of- recent date in 
which you submit the following for my opinion: 

Some time before th'e first day of August, 1909, the chief of 
police of Findlay was confined in the asylum of Toledo, and under 
the rules of the board of public safety the captain of police became 
the acting chief of police. Without an examination, as provided by 
said rules, the mayor appointed as chief our present chief of police, 
who during the month of August at my demand and according to the 
rules of said board took the examination with others in the police 
department, was properly certified by the mayor, and was thereupon 
appointed chief of police. Both the statute and the rules of the board 
of safety provide that appointments in said service were upon pro
bation, and the said rules fixed the probation period at six months. 

Query: 1. Is said chief of police, appointed after August 1, 
1909,. and before January 1, 1910, under a rule prescribing the six 
months' probation, now protected against the operation of the rule 
under which his appointment was made? 

2. Is the ·chief of police, appointed as above stated, subject to 
removal from the department without cause therefor and without 
right of hearing before the civil service commission? 

3. Is said chief of police subject to reduction in rank without 
cause? 

I beg to advise that the above a~pointment was legally made. Section 129 
of the Paine law (99 0. L. 562) provides that the mayor may appoint a 
chief of police without imposing any limitations upon such appointment, and this 
section went into effect on August 1, 1909. (See section 3 of the Paine law.) 
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On January 1, 1!)]0, section 162 of the Paine law went into effect, and this 
section provides the manner of dismissing and reducing in rank a chief of police 
then in office. 

l am, thaefore, of the opinion that although your chief of police was 
appointed by the mayor after August 1, 1909, under the six months' probation, 
he was holding office on January 1, 1!!10, and after January 1, 1!.110, is protected 
by section W2 of the Paine law which went into effect on that date, and can 
therefore only be dismissed or reduced in rank under authority of section 162 of 
the Paine law. Yours very truly, 

u. G. DENMAN, 
A ltomey General. 

~IE:O.IBER OF BOARD OF REVIEW A:--.JD CIVIL SERVICE CO.\I:.US
SIO:--.JER- COMPATIBLE OFFICES- QUERY. 

February 2nd, 1910. 
RoN. \V. A. O'GRADY, City Solicitor, Wellsville, Ohio. 

DEAR SIR:- I am in receipt of your letter of January 28th in which .YOU 

submit the following for my opinion: 

:O.!ay a member of a board of re\·iew be appointed on the civil 
s~rvicc commission of your city? 

I call your attention to section 157 of the Paine law, 99 0. L. 565, which 
provides that the civil service commission ''shall hold no other positions in the 
public service excepting in the schools and libraries." 

I am of the opinion that "public service" refers to municipal public service 
only, and does not refer to such a position as member of a board of review which 
is not a municipal position. However, I call your attention to section 2819-3 of 
the Revised Statutes which pro\'idcs that no member of a board of review "shall 
be Pngaged in any other bu,iuess or employment during the period of time cov
ered by the session of the board." 

I am, therefore, of the opinion that, if being a member of the civil service 
commission of your city would require duties to be performed during the period 
of time covered by the session of the board of review, a member of the board of 
review may not be appointed by the commission, but if no duties are required to 
be performed by the commission while the above is in session, then a member 
of a board of review may be appointed on the commission. 

· Yours very truly, 
u. G. DENMAN, 

A ttorlll!)' General. 

DIRECTOR OF PUBLIC SERVICE .\fAY DISCHARGE SECRETARY OF 
FOR:\fER BOARD. 

January 7th, 1910 
HoN. ::\1. R. S).fiTH, City Solicitor, Conneaut, Ohio. 

D£AR SIR :-1 have your letter of December 3rd in which you ask my opinion 
on the following facts: 

"For three or four years a party has been acting as clerk of the 
~crvice board, haviPg been appointed by the ser\'ice board after an ex-

Iii .~. G. 
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amination ander the civil service law, is now asked by the new 
member to resign, saying that he has appointed another clerk. I would 
like to have your opinion on this as to whether or not he can be 
removed without charges being preferred and trial had?" 

A~ the municipal code stood prior to the taking effect of the Paine law,. the 
directors of public service were authorized under the Ia w to remove any person 
appointed by them in their department at will, and section 1U2 of the code. as 
amended in the Paine law, !)!) 0. L. 567 provides in part as follows: 

"Nothing in this act shall prevent the dismissal of any appointee 
by the removing boa-rd or officer * *." 

The chiefs and members of t:1e police and fire departments are given 
certain protection defined in this same section 162, but this does not apply to 
the appointees in the department of public service. This same section further 
provides that: 

'' Xo officer or employe within the classified service who shall 
have been appointed under such rules (meaning rules adopted by the 
civil sen·ice commission to be appointed under the Paine law) shall be 
removed, reduced in rank or discharged except for some cause relating 
to his moral character, etc." 

The clerk mentioned in your letter, as quoted abo,·e, was not appointed un
der such rules nor was there any authority under the original municipal code 
for the adoption of civil service rules in the department of public service. 

I am, therefore, of the opinion that your present director of public service 
was authorized to discharge the clerk of your former board of public service. 

Yours very truly, 

U. G. DENMAN, 

Attoruey Ge11era/. 

DIRECTOR OF PUBLIC SAFETY HAS CHARGE OF CE:\JETERIES
CHIEF OF PUBLIC SAFETY APPOINTED FROM UNCLASSIFIED 
LIST. 

Columbus, Ohio, January 7th,. l!HO. 

Hox. HAROLD \V. Hol'STOX, City Solicitor. Urba11a, Olzio. 

MY DEAR SIR :-I have your letter of January 3d in which you ask whether 
this department has rendered any opinion on the following inconsistencies in 
the Paine law: 

"L Sec. l-!1 gives the management of cemeteries to the director 
of public service, while the second paragraph of section 14·7 gives the 
same duties to the director of public safety. The inconsistenc\· is 
noted in Ellis' Code, but no opinion is given as to its operation."-

"2. Sec. 148 provides that 'the chief of police shall be ap~ointed 
from the classified· list of such (police) department,' while sec. liiR 
provides that the unclassified service shall include '* * the chief 
of the police department.' Provisions as to the chief of the fire de-



partml·nt ::re analugou,. The question i, whether the chief, belong 
in the classitiecl or unclassified !ish." 
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\\" e have given no opinion on either one of these;: provi,..ion>', hut with rder
ence;: to the first one;: respeccting the management of cemeteries, my judgment is 
that section Ui, gi\·ing thi" management to the director of public safety must 
control. 

These two sections on this subject are directly contrary to each other, and 
the rule of statutory construction to he applied in such cases is that when two' 
sections in an act of the legislature arc directly contrary to each other the sec
tion which is later in position in the •act must control. This rule has heen de-· 
clared in a number of decision!', although I do not just now recall them, !Jt!t 
under which the management of cemeteries must go to the director of public 
safety. 

As to section 148 of the code which you say provides that the chief of 
police shall be appointed from the classified list of such department, l take it 
that you mean section 140, because section 1-!!1 is the one which so provides. 
Section 14!) was not specifically amended in the Paine law, !)!) 0. L. 3G;3, but sec
tion 138 as so amended repeals section 148 of the original code in so far as the 
chief of police is concerned by implication, and therefore while the chief of 
police under the original code was to be appointed from the classified service, 
he now under the Paine law is placed in the unclassified list. 

Yours very truly, 

U. G. DENMAN, 
Attorney General. 

PARK CO~DIISSIOX- CHILDREX"S PLAYGROUNDS- PCBLfC CO~I
J70RT STATJO:--.!S. 

:\larch 3rd, 1910. 

HoN. CLYDE \\'. OsnoRXE, Assisfa11t City Solicitor, Youngstown, Ohio. 
DEAR SIR:- l am in receipt of your letter of February 15th in wnich you 

submit the following for my opinion: 

··First: Is the law, creating the Park Commission and defining its 
authorities, to he so construed as to give to such Commission the right 
to crmtro/ a11d ma1wgc children's playgrounds not located in public 
parks? 

Second: Have they authority to establish public comfort stations 
and children's playgrounds when the same are not to be located 
within the boundaries of a park?" 

I beg to call your attention to !I!) 0. L. !41, section -i of said act being, 
in part. as follows: 

"The board of park commissioners shall have the following 
powers: 

(a) The control and management of parks, park entrances, 
parkways, boulevards and connecting viaducts and subways, children's 
playgrounds, public baths and stations of public comfort located in 
such parks, of all improvements thereon and the acquisition, con
struction, repair and maintenance thereof." 
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The above quoted portion of Section 4, when construed in connection with 
the entire act contained in 99 0. L. 441, seems clearly to limit the authority of 
the park commissioners to the control and management only of such children's 
playgrounds as are located in public parks. 

It is my opinion that sub-section (d) of Section 4 of the above act limits 
the authority of the park commissioners to establishing public comfort stations 
and children's playgrounds to such stations and playgrounds as are to be located 
within the boundaries of a park. The only distinction between sub-section (d) 
and sub-section (a) is that the latter has reference to the control and manage
ment of parks, etc., while the former relates to the establishnient of parks, etc. 

Yours \'ery truly, 

U. G. DE:<~l.\N, 

Attorney General. 

VILLAGE POLICDIA~-SPECIAL CO:\STABLE-CQ:\fPATIBLE 
OFFICES. 

:\larch 23rd, 1910. 

HoN. CARL AR.!IISTRONG, City Solicitor, Mingo lwzction, 0. 

DEAR SrR- I am in receipt of your letter of recent date in which you submit 
the following for my opinion: 

''About a year ago the mayor of :\lingo Junction appointed as a 
regular police officer one who was at that time captain of the police 
force of the Carnegie Steel Company. The officer was appointed as 
policeman for the Carnegie Steel Company by virtue of Section 1738 
of the General Code. Under the appointment of the mayor this 
officer acted as a village policeman, drew his salary therefor, and also 
acted in the capacity of Carnegie policeman and was paid by that 
company also. 

"Query: \Vas the appointment of the mayor legal, and could the 
man appointed l.wld the office of policeman and special constable at the 
same time, and draw two salaries? Can the money paid to him as 
such village police officer be reco,·ered from him?'' 

I beg to call your attention to Section '206 of the :\Iunicipal Code, \\ihich 
is in part as follows: 

"Council may provide for· such * * * policemen. * * * as 
it may deem best * * * and they shall be appointed by the mayor and 
confirmed by the council, and may be removed by him for cause 
which shall be stated in writing by council." 

Under the above section the mayor has authority to appoint a policeman, 
Yon also advise that the policeman's authority to act for the Carnegie 

Steel Company is by virtue of Section 1738 of the General Code, which is as 
follows: 

"Upon the written application of three free-holders of the town
ship in which a justice resides, he may appoint one or more electors 
of the township· special constables, who shall guard and protect the 
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property of such freeholders designated in general terms in 'uch ap
plication from all unlawful acts, and so far as necessary for that 
purpose, a constable so appointed shall have the same authority and be 
subject to the same obligations as other constables." 
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From the above quoted section the officer serving as policeman for the 
Carnegie Steel Company has the same authority as a constable. Therefore, the 
answer to your inquiry rest~ upon determining whether the office of constable 
and that of village policeman are incompatible. The above two offices are not 
in any way a check upon the other. nor does one exercise a supervision over 
the other, nor doe~ the statutory law of this state prohibit the holding of the 
two offices. 

I am of the opinion that the two offices are not incompatible, and it is a 
familiar principle of law that where an officer by law may and does hold two 
offices he may receive compensation for both offices. Therefore, the money 
paid to the policeman of :\lingo Junction by the village may not be recovered 
from him. 

Yours very truly, 

u. G. DENMAN, 
Attomey Gmera/. 

DELIXQUE:\'T WATER RE)JTS TO BE CERTIFIED TO COU~TY 
:\UDITOR FOR COLLECTIO:'-J. 

:\farch 24th, 1910. 
HaN. A. \V. OvERMYER, City Solicitor. Fremont, 0. 

DEAR SIR:- I am in receipt of your letter of March 15th, in which yuu submit 
the following for my opinion: 

About one thousand ($1,000) dollars of water rent in Fremont 
are delinquent and the director has turned off the water from the 
property of the persons owing said water rents. The director has also 
turned over these delinquent accounts to the solicitor for collection. 

Query: Should these accounts be certified to the city auditor, 
and by him placed upon the tax duplicate and collected as a street or 
other assessment? 

Section 3938 of the General Code is as follows: 

"For the purpose of paying the expenses of conducting and 
managing the water works, such director may assess and collect from 
time to time a water rent of sufficient amount in such manner as he 
deems most equitable upon all tenements and premises supplied with 
water. \Vhen more than one tenant or water taker is supplied with 
one hydrant or off the same pipe, and when the assessments therefore 
are not paid when clue, the director shall look directly to the owt1er of 
the property for so much of the water rent thereof as remains un
paid, which shall be collected in the same manner as other city 
taxes." 

You will note that the above section provides that when the assessments 
for water rent are not paid when due the directors shall look direct to the 
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owner of the property for so much of the water rent as remains unpaid, and that 
the same shall be col!ectt-d in the same manner as other city taxes. This sec
tion was formerly Section 2-!11 of the Revised Statutes, and was construed in 
the case of City of Gallipolis Y. Trustees of Water ·works in the 2nd N. P. 161, 
and was held to be constitutional. 

I am, therefore, of the opinion that the delinquent water rents of your city 
which are in the nature of assessments should be certified to the auditor for 
collection in the same manner as other city taxes. 

Yours yery truly, 

u. G. DENMA:-1, 
Attor11ey General. 

:.\IU:\ICIPALITY :.\1~\ Y :\OT ISSUE BO:\DS FOR STEA~f ROLLER. 

February 16th, l!HO. 

Hox. GEORGE C. Sn1 NDT AX. City Solicitor, Sa11dusky 0. 
DL\R Sm :-I am in receipt of your letter of recent date tn which you sub

mit the following for my opinion: 

The city desires to purchase a steam roller costing $2300.00. May 
bonds be issued under the Longworth Rond Act for that purpose? 

Section 21B."i of the Revised Statutes enumerates the purposes for which 
bonds 1pa_v be issued under the Longworth Bond Act. Clause 22 of the above 
section, which is as follows: 

"For re-surfacing, rcpa1nng or improving any existing street or 
streets as well as other public highway." 

is the only possible clause in the Longworth Bond Act which would cover an 
issue such as above referred to. Under the well-known rule of construction 
that all powers of municipalities are to be strictly construed, I am of the 
opinion that clause 22 is not broad enough to issue bonds for purchasing a steam 
roller. This clause has reference to some particular desig11ated act of "re-sur
facing, repairing or improving" streets. and does not relate to some continui11g 
act of re-surfacing. repairing etc. 

Yours very truly, 

U. G. DENMAN, 
Attonzey General. 

SEC. 126 :-r. C. DOES :\OT APPLY TO PERSO)JS 1:\ CLASSIFIED 
LIST AND APPOI:\TED UNDER CIVIL SERVICE. 

February 5th, 1910. 
HoN. H. HARPER, Solicitor, Paillesville, 0. 

DEAR Sm :-I ha,·e your letter of February 2nd in which you ask my 
opinion on the following facts: 

"\Vill you please inform me whether the provision of Section 126 
of the :\lunicipal Code providing that 'the salary~ of any officer, clerk 
or employe so fixt>d shall not be increased or diminished during the 
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t~rm ior which he may ha1·e been elected or appointed' applies to 
th~ chief of police and officers, clerks, and employes elected or ap
pointed unrler the ch·il service?" 

967 

The chief of police and other officers, clerks and emp1oyes appointed under 
the ci1·il service are not appointed for any term, but are to serve so long as 
they comply with the rules and regulations of the department and faithfully 
perform the duties of the positions to which they have been appointed. These 
officers. clerks and employees, therefore, are not in office or position for a term, 
and Section 12G of the :-.Iunicipal Code does not apply. 

1 n your question you a~k whether the chief of police and officers, clerks 
and employes elected or appointed under the civil service are subject to Section 
126. X o officer elected hy the people in th classified ser\'ice. 

Yours very truly, 

u. G. DENMAN, 

.1.ttorney General. 

FCBLIC SERVICE DEPART.:\IE::\T-SAL\RJES OF OFFICERS A::\D 
DIPLOYEES TO EE FIXED BY COCXCIL. 

January 31st, 1910. 
Hox. HoGER Y. S~tTTH, City Solicitor, Springfield, 0. 

DE.IR Sm :-I have received a letter from Ylayor Bowlus, of your city, 
reque;,ting my opinion as to whether the salaries or compensation of officers 
and employes in the Department of Public Service must be fixed by the director 
of public service, or by the council, and he calls my attention to Sections 138, 
141, J.!.j and 227 of the :\[unicipal Code, as amended in the Paine Bill, 99 0. L., 
562 to .')Gil indusi1·e. 

\Ve ha1·e a rule in this office against gi1·ing opinions to any city official except 
the City Solicitor, and I, therefore, am sending the opinion to you because of a 
notice which has come to my attention, through the press, to the effect that 
there is some dispute between members of council 011 one side, and the mayor 
anrl yourself 011 the other. I would not, however, do even this except that 
sooner or later the matter of fixing these salaries and compensations must come 
under the inspection of the State Bureau of Inspection and Supervision of 
Public Offices, and if the subject is not handled in the manner required by law, 
as this rlepartmcnt construes it, I should then be compelled to hold against you 
and the action taken hy thr director of public service in fixing the compensation 
or salarit>s. l trust, therefore, you will not consider that I am intruding in 
thus >ending you this opinion, because I certainly do not desire to take up these 
difficulties in any ca~e where there seems to be no need of the same. 

I would first call your attention to Sections ]4.) and 227 of the Yiunicipal 
Code as those sections stood prior to the enactment of the Paine Law. Section 
14i'i at that time provided that the directors of public service might employ such 
superintendents. etc., as were necessary for the execution of the powers and duties 
of their department, and that they might establish such sub-departments as might 
be deemed proper, and this section also provided that the compensation and 
bonds oi all persons appointed or employed in the department of public sen·ice 
should he fixed by said directors. 

Section ~27 at that time provided that the council should determine the 
t•t!mher of nfficers, clerks and employes in any department, and should fix their 
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respective salaries and compensations etc., "except tn the department of public 
serY!ce." 

Section 138, as amended in the Paine Bill, 99 0. L 563, makes no prons10n 
as to salaries or compensation and, therefore, does not affect the question sub
ntitted by your mayor,. and the same is true with reference to Section 141 as 
;!mended in the Paine Law. 

Section 145, as amended in the Paine Law, 99 0. L. 564, provides as 
follows: 

''The director of public service may establish such sub-departments 
as may be necessary and determine the number of superintendents, 
deputies, inspectors, engineers, harbor masters, clerks, · laborers and 
other persons as may be necessary for the execution of the work 
and the performance of the duties of this department." 

By this amendement you will see that the last sentence in old Section 145 
providit~g that the directors of public service should fix the compensation and 
bonds of all persons appointed or employed in the department of public service, 
is omitted, and the power of fixing such compensation and bonds is not given 
the director of public service in Section 145 as amended in the Paine Bill. 

Section 227, however. as amended in the Paine Rill, !l!J 0. L. page 567, 
provides that, 

''Council shall, by ordinance or resolution, except as otherwise 
provided in this act determine the number of officers, clerks and em
ployes in any department of the city government, and shall fix, by 
ordinance or resolution, their respective salaries and compe11satio11, and 
the amozmt of bond to be given for each officer, clerk or employe 
in any department of the city government, * * *'' 

In this amended section, as just quoted, you will see that the first clause, 
Hamely,"Except in the deparlmelll of public service," which was in old Section 
2:!7 is omitted, and the new Section 227 is general, embracing all officers, 
clerks and employes in the city government, "except as otherwise pro'i.·ided in 
this act." Now it is not otherwise provided anywhere in the act, as to public 
service department. 

Section 145 as amended in the Paine Law, 99 0. L., page 564, and as 
quoted above herein, only gives the director of public service the power to es
tablish such sub-departments as may be necessary, and determine the number 
of superintendents, deputies, and other persons as may be necessary for the 
execution of the work and the performance of the duties of the department. 

In view of the specific language in the new Section 227, placing the power 
of fixing compensation and salaries in the council, it can not be held that there 
is any such power in the director of public service to be inferred from the 
language in the new Sections 138 and 141, and we haye advised the Bureau of 
Inspection and Supervision of Public Offices that the salaries and compensation 
of all persons in the department of public service is to be fixed by council. And 
it will not be sufficient for the council to make an appropriation to pay such 
salaries and compensation and then allow the director of public service to de
termine at what rate the persons employed in that department shall be paid. In 
other words. the council ~ust fix the salary and compensation which shall be 
paid, either by the day, week. month or year, or for any other period. 

Yours very truly, 
U. G. DENMAN, 

Allomey Geuera/. 
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CHIEF OF POLICE- ~IISCOXDCCE IX OFFICE PRIOR TO JAXL\RY 
1st, 1!!10, ~L\ Y BE RDIOVED FOR. 

Columbus, Ohio, January 8th, 1!!10. 

Hox. \VAYXE HART, City Solicitor, Wooster, Ohio. 

DEAR SIR :-I have your letter of January 4th in fhich you submit the fol
lowing question for my opinion thereon: 

"I would like to have an opinion from you as to whether a newly 
elected mayor can suspend a chief of police, and file charge' a;l"ainst 
him for acts committed prior to January 1st, 1910." 

Section 162 of the code as amended in the Paine law !N 0. L, .·,fi.j provides 
that the chiefs and members of the police department may be dismi,sed only in 
accordance with sec. 152 and the appeal therein" provided for shall be had to the 
civil servict> commission provided for in section 157 as amended in the Paine 
law. 

Section 152 of the code just referred to specifies certain matters for which 
the mayor may suspend the chief of police and in that respect this section 152 
is still in force. It contains no provision, however, as to when the acts com
plained of must have been committed, and in my opinion if the chief of police 
had done anything prior to January 1, 1!HO, which would have authorized his sus
pension and removal, the present mayor may now act upon that cause or the 
causes so ansmg. In other words, the mere fact that the cause existed prior 
to January 1, cannot effect the case. The chief of police is not appointed for 
any definite term, but under the law is an officer who may be removed at any 
time for the causes specified in section 152 of the code. • 

Yours very truly, 

u. G. DENMA)!, 
Attorney Ge11eral. 

~IUXlCIPALITIES ~IAY :-JOT ESTABLISH POLICE COURTS. 

:\Iarch 4th, 1910. 
Hox. CrsTF.R S)!YDER, City Solicitor, Lorain, Ohio. 

DEAR SIR:- I am in receipt of your Jetter of February 16th in which you 
advise that the City of Lorain is interested in having an act passed authorizing 
cities to establish police courts when deemed necessar:y, and you desire to know 
what kind of a law could be passed for this purpose which would not be un
constitutional. 

I beg to call your attention to Section 1 of Article 4 of the Constitution of 
Ohio, which is as follows: 

"The judicial power of the state is vested in a supreme court, 
circuit courts, courts of common pleas, courts of probate, justices of 
the peace, and such other courts inferior to the supreme court, as the 
general assembly may from time to time establish." 

You will note from the above section that the authority to establish courts 
is in the general assembly and there is no method by which a law could be con-
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stitutional which ,,·ould authorize cities to establish police courts when deemed 
necessary. Yours ,·ery truly, 

U. G. D<::OL\X, 
.4.ttomey Ce11era/. 

V1LLAGE SOLICITOR- E:\lPLOYED BY COU:\'CIL NOT REQUiRED TO 
RE:\'DER SERV1CES EXCEPT REFERRED TO IX CONTRACT. 

April 14th, 1910. 

HoN. J. :\. FoGLE, Solicitor, Village of East Clevelmzd, Ohio. 

DEAR SIR: -I am in receipt of your letter of recent date. I note that you have 
been employed by the village of East Cleveland, as adviser and counsel for the 
council and civil officers of said Village of East Cleveland, including the board 
of education of East Cleveland School District, and it is specifically provided 
in the ordinance providing for your employment that the compensation therein 
provided shall be for all sen·ices performed by you "excepting services rendered 
it, in connection with cases in court'' 

The board of education of East Cleveland School District has employed 
you to conduct the necessary legal proceedings in court to appropriate land for 
school house site and, in view of the foregoing, you desire to know whether 
the board of education may legally pay for your services out of the funds of the 
board of education. 

J call your attention to Section 1!)9 of the :viunicipal Code, which authorizes 
council of a ,-illage to employ legal council for the village or any department 
or official thereof for a period not exceeding two years and to provide com
pensation for the same. 

I am of the opinion that the ordinance of the village authorizing your em
ployment is in the nature of a contract and the services to be rendered by you 
should be governed by this ordinance, and, as the ordinance specifically excepts 
services rendered in cases in court, I am of the opinion that it will not be 
necessary for you to render any such services for the compensation provided for in ' 
the ordinance. 

Section 41G2, General Code. which provides that the prosecuting attorney 
shall be the legal adviser of all boards of education in the county in which he 
is serving, except in city school districts, and, in such districts that the city 
solicitor shall be the legal adviser for the board of education, is in part as 
follows : 

''* * The duties herein described shall devoh·e upon any official 
sen·ing in a capacity similar to that of prosecuting attorney or city 
solicitor for the territory wher<:>in a school district is situated, regard
less of his official desi5nation. * *'' 

1 am of the opinion that this section does not prohibit you from being 
compensation for sen·ices rendered in connection with cases in court. You will 
note that this section refers to any owcial serving in a capacity similar to that of 
prosecuting attorney or city solicitor, while in your case you are the mere employe 
of the city and not an officer in any sense. 

Yours very truly, 

U. G. DE:-<MAX. 

Attonzey Ge11era/. 
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..\I E..\111 ER OF COC :'\CIL-.\SSESSOR-OFFICES 1:'\CO..\IPA TIBLE
FORFEITCRE OF OFFICE OF COC:'\CIL. 

April 30th, l!HO. 
H!•:,· . ..\I. R. s~IJTH, Solicitor. COillleaut, Ohio. 

DEAR SIR:- I am in receipt of your letter of April IDth, m which you submit 
the following for my opinion : 

A member of council is serving as personal property assessor by 
arpointment. If he should continue the assessor's duties until com
pleted and then retum to council as member, would he still be legally 
entitled to serve as member of council? If he were to resign as as
sessor before completing his rluties as such could he then retain his 
seat in council? ..\Jay he legally vote as member of council while 
~er\'ing as assessor? 

call your attention to Section 4:!07 of the. General Code, formerly ,;cction 
1:!0 of the ..\Iunicipal Code (fiG 0. L. page ::J!l) which provides in part as follows: 

"Each member of council shall be an elector of the city. shall not 
hold any public office or employment, except that of notary public or 
member of the state militia, and shall not he interested in any contract 
with the city. A member who ceases to possess any of the qualifica
tions herein required, or removes from his ware!, if elected from a 
ward or from the city, if elected from the city at large, shall forth
with forfeit hi~ office." 

This language just quoted provides that a member of council shall not hold 
any other public office or employment except that of notary public or member 
of the state militia, and that if at any time he shall cease to possess "any of 
the qualitications herein required" he shall forthwith forfeit his office. This 
means that if at any time he shall accept any other office than the office of coun
cilman he shall forthwith forfeit the office of councilman. 

I am, therefore. of the opinion that when the member in question of your 
council accepted the office of property assessor he forfeited and abandoned his 
office as councilman, and this being true he will not, of course, be able to 
serve as councilman after he has finished his duties as property assessor. This 
langt'age is different from the language involved in the case of State ex rei v. 
Kearns. et al. n Ohio State, .)GG. Tn that case the statute simply provided that 
a memhtr of cmmcil should not he eligible to any other office, hut die! not provide 
that if >uch member of council should accept another office he would thereby 
forfeit his position in the municipal council. 

Yours very truly, 

U. G. DENMAN, 
Attorney General. 
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CITY SOLICITOR- CO:\IPENSA TION AS POLICE PROSECUTOR. 

Allowance for services D/ p(l/ice prosecutor made by county commissioners 
prwr to passage vf General Code should be paid to city solicitor, aud 110t to 

assistant designated to 1;ct as police prosecutor. 

April 18th, 1910. 
HoN. CoRNELL ScHHEillER, City Solicitor, Toledo 0. 

DEAR SIR :-I beg to acknowledge receipt of your Jetter of April 16th in 
which you state that a question has arisen concerning your right to certain com
pensation allowed by the county commissioners for the services of the City 
Solicitor as police pro~ecutor in state case between the Prosecuting Attorney, 
as adviser of the county commissioners, and yourself. You state that the ques
tion which has been, by agreement, submitted to this department for advice, is 
as follows: 

The county commissioners having made a standing order allowing 
eight hundred ($800.00) dollars for the prosecution of state cases 
in the police court of Toledo, is the present city solicitor who took 
office on January 1st, 1910, entitled to such compensation, or is his 
assistant appointed on the same date and designated as prosecuting 
attorney of the police court entitled to such compensation? Again, 
the commissioners having made such a standing order, may they revoke 
it as to the solicitor during tl1e existence of his term of office? 

There is no doubt that, under present Sections 4306 and 430'7 General Code, 
the compensation allowed by the county commissioners should be paid to the 
police prosecutor who should be confirmed by council. In this respect the opinion 
of the Prosecuting Attorney quoted in your letter is absolutely correct. On the 
other hand, it is equally clear that prior to the General Code the compensation 
allowed under favor of Section 13'7 Municipal Code, and Section 1813 (1536-844), 
Revised Statutes, should have been paid to the Solicitor himself. 

State ex rei X orthup vs. Davis, lOth C. C. N. S. 517, affirmed by 
the supreme court. 

The only question, therefore, is as to which law applies to officers in office 
at the time of the enactment of the General Code. 

When the present City Solicitor went into office and appointed his assistant, 
thereby availing himself of the compensation provided by the county commis
sioners, under the then existing Jaw, he and his assistant both acquired rights 
and duties which, under Section 13766 General Code, were protected from any 
invasion by the subsequent enactment of that Code. That section provides in 
part that, 

":1\othing contained in Section 13767,- repealing a section of the 
Revised Statutes, or an act of the General Assembly, or a part thereof, 
shall be construed to effect a right * * * accrued or incurred there
under." 

The action of the commissionrs was prospective, and in my judgment, 
the compensation thereunder should continue to be paid to the Solicitor himself. 
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Such compensation so fixed by the county commissioners would seem to be in 
the nature of a .. salary" within the meaning of Section 21) of .\rticle 2 of the 
Constitution providing that, 

.. the general assembly in cases nut provided for in this constitu
tion 'hall fix the term of office and the compensation of all officers, 
but no change therein shall affect the salary of any officer during 
his existing term, unless the office be abolished." 

See \Voehler vs. Toledo, R Decisions reprint, 2~:!. 
On this principle the salary of the Solicitor having been fixed by the 

·county commissioners for his present term, may not be changed so as to affect 
him. Yours very truly, 

u. G. Dt::OI.\X, 

A ttonzey Ge11era/. 

BOARD OF EDUCATIOX-BOXD ISSUE-SEPARATE ISSUES AUTHOR
IZED AT SA::\fE ELECTIOX XEED XOT BE ::\fADE AT SA::\IE TL\IE . 

.-\ugust lOth, 1910. 

Ho::-;. IL H. Rc\NKIX. City Suiicitor, Waslliuylo11 C. H., 0 

DE.\R SIR:- I beg to acknowledge receipt of your letter of August 5th in 
which you request my opinion upon the following facts: 

.. Our school board called a special session under R. S. Section 
:1fl!ll for the purpose of voting on the question of a 8100,000.00 bond 
i,;,;ue for the purposes of 'purchasing a site for and the erection of 
a high school building thereon at a cost of $75,000.00; for purchasing 
a <ite and erecting a graded school building at a cost of $20,000.00; 
and for repairing another school hou-;e at a cost of 80,000.00' 

.. The question carried and the board now is preparing to issue 
the honds. They only want to issue $20,000.00 in bonds at this time for 
the purpose o i erecting the graded building and want to issue the 
remainder in about six months. The question has been asked whether 
thi' can be lawfully done." 

Replying thereto l beg to state that Section 762;) of the General Code, 
formerly Section :~fl!ll Revised Statutes, provided 111 part that, 

.. \Vhen the board of education of any school district determines 
that * * * it is necessary to purchase a site or sites to erect a school 
hou<e or houses, to * * * repair * * * a school-house, and to do any or 
all such things * * * and that a bond issue is necesssary, the board shall 
make an estimate of the prpbable amount of money required * * * and 
at a general election or special election * * * submit to the electors 
of the district a question of the is~uing of bonds for tlw a~nount so 
e!'tirnated * * *" 

Section 7fi:W provides 111 part that. 

•'If a majority of the electors "' * '-' \·otc in fa\'f>r thereof, the 
l1nanl therehy ~hall he authnri7.erl to issue bonds for tre amount 111-



dicated by the yotc. 
h.\' a resolutio11 

.\X XC.'.L I:EPURT 

The issue aad sale thereof shall be proz·ide for 
*" (Section :10!12_ R. S.) 

Secticn i'l::Z::-; General Code: 

"\\'hen an issue of bond has been provided for * * '' the board 
of education '' •:• *.shall certify to the ccunty auditor * * * a tax le1·y 
sufficient to pd, such bonded indebtedness. * * * " (Sec 3993 R. S.) 

The me of th<.: sin,.t:lar munber throughout the ioregoing sections is the 
only indicatio1' t''at [he bo.trd of c.ducation is required to issue all the bonu5 
which it is authorized to issue at one time. In my opinion this fact is not en
titled to much weight. The effect of the election is not to impose upon the 
board the duty of issuing bonds in any amount, or at any one time. It simply 
authori:::cs bonded indebtedness in a given sum and for certain purposes to be 
incurred. There is no public interest requiring all of the bonds to be issued at 
the same time. I am, therefore, of .the opinion that the board of education may 
l;ndulh· issue l·onds for separate purposes authorized at the same election at 
different times. 

This umdusion is, as you suggest, strengthened by the provision of former 
Se~tic,n 39!)-! Revised Statutes, now Section 762!1 General Code. which is to the 
ettect that 

''The board of educatiOn of any school district may issue bonds 
to obtain or improve public school property, and in anticipation of 
income from taxes, for such purposes, levied or to be le\·ied, from 
time to time, as occasion requires." 

\\1hile this is a separate recital of a distinct power it serves to illustrate 
the legislative policy with· respect to the issuance of bonds by boards of educa-
tion. \'ours very truly, 

U. G. DENMAN, 
Atton1ey General. 

EEPXNSE OF UNAUTHORIZED REGISTRATION, INCLUDl)<G COM-
PENSATION OF REGISTRARS AND CLERKS, :\lAY ~OT BE 
PAID BY CITY. 

April 10. 1010. 
HoN. HoR.\CE L. SMALL, City Solicitor, Portsu10uth, 0. 

' 
DEAR SIR :-You have submitted to this department for opinion thereon the 

following question : 

"In the Fall of HJO!J the deputy state supervisors of elections fqr 
Scioto County, under mistake of law. undertook to hold a registration 

of new voters, etc., on Thursday in the fifth week preceding the clay 
of election. The mistake of law was disco\'erecl and no further regis
tration of electors was had until Friday and Saturday in the third 
week preceding the election. Said deputy supervisors have now drawn 
vouchers for the compensation of registrars and clerks and for the 
other expenses of such registration, including that of the first day 
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above referred to. and the same ha\·e prestnted to the city auditor 
for allowance. Shall the city auditor allow the same, particularly 
,uch portion thereof as relates to the expenses incurred and compensa
tion alleged to be payable on account of said first day's registration?" 

975 

In my op1mon the auditor should not issue his warrant for any expenses 
incurred or compensation alleged to be payable on account of said first day's 
registration. It is conceded, of course, that there is no authority for holding 
such registration on the day named in the odd numbered years in quadrennial 
registration cities; this is clear under former Section :2!J:2Gh Revised Statutes. 

Section 2!1:21id Revised Statutes, which was in force at the time such regis
tration was attempted to he held, l)rovided in part that, 

all necessary expenses of the board for tlzc purposes 
lzerci11 autlwri::cd, and the lml•(ul compensation of all registrars of elec
tors in such cities, * * * and the necessary c::.st of the registers 
or other books * * '-' and supplies to be providetl hy said board for 
the purposes lzrrei11 autlzori::ed, and the cost of the rent, 'furnishing 
and supplies of all rooms hir~d by the said board for their offices 
and as places for the registration of electors * '' '' shall be borne 
and paid, hy any such city out of it general fund, upon vouchers of 
such hoard •:• * •:•" 

Section :2!1:2(iw Revised Statutes provided in part that, 

·'Re_si,;ters of each election precinct shall be allowed and paid 
four dollars per day and no more, * * * for their services as registrars 
·~ * * but no registrar shall be entitled to the compensation so fixed 
except upon the allowance and order of the board of deputy -state 
supen·isors * '' * certifying that each has fully performed his duty, 
according to law as such, and stating the number of clays' serv1ce 
actually performed by each * '' *" 

The frequent recurrence in these sections of language such as "lawful"~ 

"herein authorized", ''according to law", etc., indicates clearly that the compensa
tion and expenses payable under authority thereof were to be limited to those 
incurred by strict compliance with the law. 

I am, therefore, of the opinion that, the hoard of deputy state super\'isors 
of elections being without authority to order registration to be had on the day 
in question, none of the expenses and compensation could be lawfully charged 
agai1~st the public funds. It is not sufficient to say that the sen·ices were rendered 
in good faith, and the expenses likewise incurred. Public officers may be paid 
from the public treasury compensation for such services only as are expressly re
quired to be performed by law. 

Very truly yours, 

U. G. DE:-<MA:-.', 

Attorney Ge11era/ .. 
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SCHOOLS- SPECIAL ELECTIOXS, EXPEXSES OF A~D OF 
REGISTRATIOX. 

Expenses of special Jchooi clrctions paid by county. Registration e.~penses 

incidt·nt to such s,IJecial electious paid by cit}'. 

April 1st, 1910. 
HoN. HORACE L. s~fALL, City Solicitor, Portsmouth, Ohio. 

DEAR SIR:- Your letter of :\{arch 15th is received in which you request 
my opinion on the following statement of facts: 

"The board of education of the Portsmouth city school district 
has ordered a special election for :March 29, 1910, to authorize an 
issue of $65,000 high school construction bonds. 

"The question arises as between the board of education and the 
municipal corporation as to which ont"' should bear the expense of 
this special election, including the expense of the registration days 
preceding the election provided for by law. 

"It is the contention of the city that the board of edut;ation 
should bear all of tht"' expense. On the other hand, the deputy state 
supervisors of ekction insist that the board of education should bear 
only the expense of the election, while the city should pay all registra
tion expenses connected therewith." 

In reply thereto I beg leave to suhmit the following opinion: 

Section 5052. General Code, reads as follows: 

"All expenses of printing and distributing ballots, cards of ex
planation to officers of the election and voters, blanks, and other 
proper and necessary expen,t"'s of any general or special election, 
including compensation of precinct election officers, shall be paid from 
the county treasury, a' other county expenses." 

Sections 49-!2 to 4846 inclusive, of the General Code, govern the payment 
of registration expenses and provide that all such expenses shall be paid by the 
municipality in which such registration is held. 

Section 2966-27 R. S. 0 .. prior to its amendment in 99 0. L. 8-!, read as 
follows: 

•· All expenses arising from printing and distributing ballets, cards 
of explanation to officers of the election and voters, blanks, and all 
other proper and necessary expenses of any general or special election, 
including compensation of precinct election officers, shall be paid out 
of the county treasury as other county expenses; but, except in the 
case of November elections, shall be a charge against the township, 
city, village or political division in which such election was held, and 
the amount so paid by the county as above provided, shall be retained 
by the county auditor from the funds due to such township, city, 
village or political division, at the time of making the semi-annual 
distribution of taxes: the county commissioners, township trustees, 
councils, boards of education. or other authorities authorized to levy 
taxes, shall make tr.e necessary levy to meet such expenses, which 
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)e,·y may be in addition to other levies authorized or required by law: 
the amount of all such expenses shall be ascertained and apportioned 
by the deputy state supervisors to the several political divisions and 
certified to the county auditor. In the case of municipalities sutuated 
in two or more counties, the proportion of expense charged to each 
of the counties shall be ascertained and apportioned by the clerk of 
the corporation, and ct>rtified by him to the se,·eral county auditors." 
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"Cnder this section, as it stood prior to its amendment, the expense of the 
special election spoken of in your letter would have been paid out of the county 
treasury, and, except in case of X ovember elections, charged against the funds 
of the hoard of education, but by the amendment of this section in 99 0. L. 84 
(5052 General Code) the law has been changed as to the payment of such expense, 
and only the expense of November elections held in odd numbered years may 
be charged against school districts as therein provided. (Sec. 5053 General Code.) 

I am, therefore, of the opinion that the expense of the special election you 
speak of should be paid out of the county treasury as other county expenses, 
and that as the above mentioned sections 4942 to 4946 of the General Code, 
governing registration expenses, make no provision for the payment from the 
funds of the school district of registration expenses necessary and incident to 
the proper conduct of such special election. they must be paid from the city 
treasury. 

Yours very truly, 

U. G. DENMAN, 

Attorney General. 

::'IH;:\ICJPALITY :\IAY BE ::'IIADE G:\RXISHEE FOR WAGES OF 
E::\iPLOYE. 

November 15th, 1910. 

Hox. LEWIS STon. City Solicitor, St. Jlar:ys, Ohio. 

DE.\R Sm:- I beg to acknowledge receipt of your letter of Octo her 31st, 
Ill which you submit for my opinion thereon the following question: 

"Can a municipality in this state he made a garnishee for money 
due from it to an employe of said municipality at the suit of a cred
itor of said employe?" 

It is the established rule of this state that a municipal corporation may be 
made garnishee in the manner described by you. 

62 A. G. 

X ewark v. Funk, 15 0. S., 462. 

Yours very truly, 

u. G. DENMA:S, 

Attorney General. 
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STREET ASSESSMENTS- SEWERS- CORXER LOT. 

~ovember 15th, 1910. 
Hoc<. Ct:STER S;-.;YI>ER, City Solicitor, Lorain, Ohio. 

DEAR Sm:- I beg to acknowledge receipt of your letter of recent date, sub
mitting for my opinion thereon the following questions: 

1. "X owns two lots extending lengthwise on 61st street. Lot 
has a frontage of 50 feet on A street and ].50 feet on 61st street; 

and Jot 2 has a frontage of 50 feet on B street and 150 feet on 61st 
street. A and B are residence streets. 61st street is a business street. 

· X has built a house facing on A street. This house is set back 10 
feet on the lot and is 30 feet in length and is connected with a sewer 
on A street. There are no other buildings on these two lots, but 61st 
street is building up very rapidly and it is quite likely that X will 
erect some buildings facing IHst street on both lots. There are sani
tary sewers on both A and B streets and the city desires also to con
struct a sanitary sewer on 61st street." 

"In your opinion what is the taxable frontage of this 61st street 
sanitary sewer on these two lots?" 

2. "If X has paid for the sanitary sewers on A and B streets and 
does not intend to use the sanitary sewer constructed on 61st street, 
what, if any, is his taxable frontage for 61st street sewer?" 

The rule -of Haviland v. Columbus, 30 0. S. 471, sometimes called the 
"corner lot case" was in Village v. Stocklein 81 0. S. 332, held to have been 
abrogated by the enactment of the municipal code of 1902, so that now in the 
opinion of the court, "the entire frontage abutting on the improvement is * * * 
by the clear terms of the statute a subject of assessment." (Opinion .of Shauck 
J., page 335). 

From all the foregoing it is therefore apparent that the assessable frontage 
of the two lots in question on Gist street is 150 feet for each lot. 

Your second question cannot be answered as a question of law. The Su
preme Court of the United States in the case of ~orwood v. Baker, 172 U. S. 
269, held that the general assembly of Ohio was without authority to delegate 
to any political sub-division the power to assess the cost of an improvement upon 
property according to the foot frontage, and regardless of the special' benefits 
accruing to the property by virtue of the impr~vement. Such an exaction was 
held to be ~iolative of the provision of Article I, section 19 of the Constitution 
of Ohio, to the effect that private property shall not be taken for public use 
without just compensation. This decision of the Supreme Court of the United 
States was interpreted in \Valsh v. Barron 61 0. S. 15, and Shoemaker v. Cin
cinnati 68 0. S. 603, not as holding the so-called Taylor law, which permits 
assessments to be made according to the foot frontage unconstitutional in toto, 
but simply as reading into it, so to speak, a provision that whichever of the three 
methods of assessment afforded by said law might be chosen, an assessment on a 
specific tract must not exceed. the benefits. It is apparent from an. examination 
of the decisions of our own supreme court that the question as to whether the 
assessment exceeds the benefits is one of fact rather than of law. See particularly 
Schroder v. Overman, 61 0. S. 1. 

In the case submitted by you then, the fact that the two lots in question 
are already furnished with connections with the sanitary sewer on A and B 
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~treets re,pectively would he one of the facts that should he taken into account 
in determining whether the special benefit conferred upon lots by the construction 
of the Gist street sewer does or does not exceed the amount of the assessment 
chargeable against the two lots for the construction of the latter. It would not 
in itself be conclusive, and in this connection other facts mentioned by you, such 
as that Gist street is a business street. and that buildings are likely to be erected 
upon hoth lots facing it- rendering it exceedingly probable that such buildings 
will be connected with the Gist street sewer -.must also be taken into consideration.· 

• 

Yours very truly, . 

C. G. DEXMAX, 

Attonzey Geueral . 

l\IDIBER OF COGXCIL :\JAY XOT RECEIVE PAY:\IEXT FOR SERVICES 
PREVIOUSLY REXDERED CITY UXDER IXFOR:\IAL ARRAXGE
:\IEXT. 

X ovember 15th, 1910. 

HaN. HoRACE L. s~IALL, City Solicitor, Portsmouth, Ohio. 

DEAR Sm:- I beg to acknowledge receipt of your letter of recent date in 
which you request my opinion as to the following facts: 

About twenty years ago the city of Portsmouth became lawfully 
the owner of certain shares of the capital stock of a certain corpora
tion. These shares were at the time of little or no market value, and 
the city desiring to protect its interests has retained the stock and 
has employed an attorney in fact to represent it at stockholders' meet
ings, which have occurred from time to time until the present. The 
stock now i:, worth a considerable amount of money, and the city is 
desirous of closing the transaction and disposing of its interest for 
the use of the city treasury. The attorney in fact has served the city 
without any specific a;.:reement ior compensation, although his ex
penses have been paid. The understanding has always been that he 
would present his hill for sen·ices like any attorney-at-law at the 
termination of the transaction. It so happens, however, that the 
gentleman in q~:estion is at present a member of the council of. the 
city, and the question arises as to whether or not, while he is s,tich mem
ber, council may lawfully fix the amount of his compensation, and 
whether or not he may lawfully receive the same when so fixed. 

Section 0808 of the General Code, formerly a portion of Section 45 :\[uni
cipal Code. provides in part that, 

''Xo member of the council * * * of the corporation shall 
have any interest in the expenditure of money on the part of the cor
poration other than his fixed compensation." 

Section 4207 of the· General Code, formerly section 120 :\!. C., provides that, 

"* * ~' each member of council shall be an elector of the city 
* '~ '' and shall not be interested in any contract with the city. 
A member who cease~ to possess any of the qualifications herein re
C!uired shall forthwith forfeit his office." 
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It does not appear that the implied agreement between the city and the 
:attorne_; in question was. at the time it was entered into, such an agreement 
as for which a certificate of the auditor that the money necessary to discharge 
the obligation was in the treasury to the crec.iit of the fund from which it is to 
be drawn, etc., even if the statute imposing such requirement (Section 45 ilL C., 
JJOW section :i80fi General Code) was in force at the time.· 

In my judgment the provision of section 3808 has not as yet been violated. 
If, as stated by you. there ne,·er has been any specific agreement as to the com
pensation of this agent of the city, then there could not be said to be any legal 
liability on the part of the city to pay any compensation whatever, in view of 
the well-established doctrine that an action can not be maintained against a city 
upon the common counts. 

For the same re<tson I do not belie,·e that section 4207 has been violated. 
The ''contract" contemplated by that section must be constrUJ!d to be such a con
tract as would otherwise impose a liability upon a municipality. 

I am. therefore, of the opinion that the gentleman in question was not 
disqualified as a member of council by virtue of his relation to the city. In the 
same connection I beg to state it is my opinion that the mere payment of the 
expenses of the attorney did not vest in him such an "interest" as would be 
violative of section 3808 of the General Code, if such payments have been made 
since he has been a member of council. 

I mention all these matters because it might be urged that the person in 
question had already forfeited his membership in council. This I do not believe 
to be correct. 

From all the foregoing it appears that, there now heing no liability against 
the city ami in favor of the attorney, excepting the moral liability which, of 
course, the council would be justified in recogniz.ing and discharging, no question 
could arise until council does recognize such liability and attempt to discharge it. 
If, however, the council does attempt to recognize the liability and to fix the com
pensation payable to the attorney for his services, such act would of itself create 
a legal liability against the city. It would amount, at least, to an "expenditure of 
money on the part of the corporation" within the meaning of section 3808 of the 
General Code, and as such could not be accepted by a member of council without 
disqualifying him from holding any office of trust or profit in the corporation, 
and without rendering him liable to the corporation for any money he might 
recei,·e thereby. 

I am, therefore. of the opinion that the action of council fixing the com
pensation of the person in question for services to the city. can not lawfully be 
taken as long as he remains a member of council. 

Yours very truly, 

U. G. DDO!.\X, 

A ttonzey General. 

COU:.JCIL :\lUST FTX COMPE.\'SATI0:\1' OF ALL :\IU:\ICIPAL 
EMPLOYES. 

October 7th, 1910. 

noN. \VILLTAM G. BALDWIN, Cilj• Solicitor, w al'l'fll, Ohio. 
DEAR SIR:- I beg to acknowledge receipt of your letter of October 4th, 

mbm~tting for my opinion thereon the following question: 
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:\lust council fix the compensation of occasional employes in the 
department of public service, such as extra carpenters, bricklayers, etc., 
as distinguished from the regular employes of the department? 

Section 4214 General Code provides in part that, 

"Except as otherwise provided in this title, council, by ordinance 
or resolution, shall determine the number of officers, clerks and em
ployes in each department of the city government, and shall fix by 
ordinance or resolution their respecti\·e salaries and compensation." 
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It is "otherwise prO\·ided" as to fixing the number of employes in the de
partment of public sen·ice by section 432i General Code which provides m part 
that, 

"The director of public sen·ice may '~ * '' determine the 
number of superintendents * '~ * clerks. laborers and other per
sons necessary for the execution of the work and the performance of 
the duties of this department," 

but not as to fixing the compensation of such emgloyes. 

In my optmon, therefore, council must fix the compensation of occasional 
as well as regular employes in the department of public service. Permit me to 
suggest, however, that it is not necessary that council shall fix a salary for each 
such employe and make an appropriation for the same. The intent of the law 
may be complied with and the business-like administration of the affairs of tht 
department must be fostered by fixing the rate of compensation per day, hour or 
otherwise at which employes of certain classes shall. be paid, and providing a 
single appropriation for work of an occasional nature out of which such com
pensation may be paid. The rates thus fixed by council may from time to time 
be amended to conform to the current price of labor in the local market in order 
to meet the difficulties suggested by you. 

Yours very truly, 

u. G. DENMAX, 
Attonte}' Geueral. 

LOCAL BOARD ·oF HEALTH :\lAY XOT ORDER PAY:\IE:\T OF CO~
PEXSATIOX OF PERSOXS XOT DIPLOYED BY IT. 

August 2flth, 1910. 
HoN. ]. C. ELLIOTT City Solicitor, Grecwville, Ohio. 

DEAR S1R:- I beg to acknowledge receipt of your letter of August !Jth, re· 
questing my opinion on the following question: 

The board of health of the city of Greenville was organized in 
the spring of the year 1!Jl0. Previously to that time the powers and 
duties of a board of health had been exercised by the director of 
public service. A clerk in the department of public service performed 
duties corresponding to those of clerk of the board of health and re
ceived therefor a salary duly provided by council. The board of 
health elected another person clerk, but attempted at the same time 



982 ANNUAL REPORT 

to provide additional compensation for the former clerk from th~ 

fund at their disposition. Is such an action of the board legal? 

In my opinion the board of health has no authority to expend its money, 
or to authorize the expenditure from the public treasury of any moneys, as com
pensation for services rendered to another department prior to its organization 
by a person not employed by it. The only authority of the board of health to 
fix salaries is found in section 4412 General Code, formerly section 2115 Revised 
Statutes, which provides that, 

"The board shall have exclusive control of its appointees, define 
their duties and fix their salaries * * *" 

\Vith the appointees of other municipal departments the board had nothing 
to do. 

With regard to services rendered to the city before the board of health was 
organized, the board has no power whatever either to determine the amount which 
shall be paid or to order payment of a bill for services. There are many reasons 
for holding the action of the board of health illegal. 

Yours very truly, 

\\'. H. }fiLLER. 

Assistant Attomcy General . 

. ' .~ : 
. \.,-.·-:~ 

~·~ ---

:\IU.'\ICIPAL CORPORATTO.'\S- DEPARDIE.'\T OF PUBLIC SERVICE
SALARIES OF E1IPLOYES \JUST BE FIXED BY COU)JCIL AND 
APPROPRIA1)0.'\S THEREFOR }lUST BE NIADE BY COUNCIL, 
THOUGH OUT OF EAR.'\f)JGS OF ~IU)JICIPALITY- OWNED 
PUBLIC UTILITIES. 

August lith, 1910. 
Hox. ~I. R. s~nTH, City Solicitor, Coi!IIC01li, Ohio. 

Df:AR SIR:- I beg to acknowledge receipt of your letter of August 15th 
submitting for my opinion thereon the following questions: 

"Can the Service Director, who has charge of the municipal 
electric lighting plant, hire and fix the salary of all employes in that 
department' 

"In the semi-annual appropriation is it necessary for the council 
to make appropriations from the earnings of the municipal electric 
light plant, for paying salaries, wages, supplies, etc.?" 

Replying to your first question I beg to state that section 4214 General Code 
provides in part that: 

"Except as otherwise provided in this title, council, by ordi
nance or resolution, shall determine the number of officers, clerks and 
employes in the department of the city government, and shall fix, by 
ordinance or resolution, their respective salaries and compensation 
* * *" 
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It is ··otherwise provided" in this title with respect to fixing the number 
of employes in the department of public service, by virtue of section 4327 Gen
eral Corle, which is as follows: 

.:The director of public service may establish such sub-depart
ments as may be necessary and determine the number of superin
tendents, deputies, inspectors, engineers, harbor masters, clerks, labor
ers and other persons, necessary for the execution of the work and 
the performance of the duties of this department." 

It is, however, nowhere "otherwise provided" as to fixing the salaries and 
compensation of the employes in the department of public service. Persons em
ployed in municipal electric lighting plant are, of course, "in the department of 
public service." 

The making of contracts of employment is regulated in part by Section 
4247 General Code, which provides as follows: 

''Subject to the limitations prescribed in this subdivision such 
execnti\·e officers (including the director of public service) shall have 
exclusive right to appoint all officers, clerks and employes in their 
respective departments '" * *" 

The "limitations" referred to in this section are those imposed by the 
civil service sectiom of the Code which I deem it unnecessary to quote. It 
is, therefore, my opinion that, so far as he is not restrained by the civil service 
laws, the director of public service may appoint all employes in the municipal 
electric light plant, , but that their salaries and wages must be fixed by council. 

Answering your second question I beg to state that Section 3797 General 
Code, formerly a portion of Section 43 -:\L C., provides in part as follows: 

"At the beginning of each fiscal half year, the council shall make 
appropriations for each of the several objects for which the corpora
tion has to provide, (or) from the moneys known to be in the 
treasury, or estimated to come into it during the next six months 
next ensuing from the collection of taxes and all other sources of 
re1.1enrte ;:: * t.: •

11 

\Vhile this section, and the related sections, are in pari materia with sections 
relating to the levy and expenditure of taxes, its scope is not confined to the 
expenditure of moneys raised by taxation as is evident from the italicized portion of 
the above quoted provision. That this is the case is very evident upon consideration 
of Section 3799 General Code, formerly a portion of the same section of the 
Municipal Code, which provides as follows: 

"* * * There shall be no * * * transfer except among funds 
raised by taxation * * *" 

The salaries and wages of persons employed in the municipal electric light 
plant, and the supplies necessary for the maintenance thereof are, of course, 
"objects for which the corporation has to provide." 

1t is, therefore, my opinion that the compensation of employes and other 
expenses properly chargeable against the earnings of the municipal electric 
light plant must be pro\·ided for by appropriation of council therefrom. 

Yours very truly, 

w. H. ::vlrLLER, 
Assistant Attorney General. 
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MUNICIPAL CORPORATIO~- CITY ENGINEER- CITY AUDITOR
POWER OF. 

1¥hen and under what cirwmstances city engineer is city officer." 
City auditor may uot compel attendauce of witnesses for purpose of in

quiring into legality of claim presmted to him. 

August 12th, 1910. 
HoN. E. G. STALEY, City Solicitor, Tiffi~t, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of August 8th sub
mitting for my opinion thereon the following questions: 

"Some time in April the Mayor of our city appointed a city 
engineer. 'fhe ordinance creating that office does not provide a salary 
for the engineer, the Director of Service having made an agreement 
as to what he should receive. I advised the city auditor not to pay him 
for the reason that it would be necessary for the council to fix his 
salary. He has been acting as engineer since April. How shall we 
pay him from April the 1st up until the time the council fixes his 
salary? Can we pay him according to the amount fixed by the council 
for services rendered prior to the time of the passage of the ordi
nance? 

"Our city auditor, under the provisions of the Revised Statutes is 
inquiring into a bill presented to him for payment. he has authority to 
call witnesses and hear their testimony. Now the question is: Can 
he compel witnesses to appear before him in the same manner that a 
court compels witnesses to appear?" 

Section 4327 General Code provides that, 

"The director of public service may establish such sub-depart
ments as may be necessary and determine the number of * * * en
gineers * * * necessary for the execution of the work and the 
performance of the duties of this department." 

Section 4214 General Code provides that, 

"Except as otherwise provided in this title, council, by ordinance 
or resolution, shall determine the number of officers * * * in each 
department of the city government, and shall fix, by ordinance or 
resolution, their respective salaries and compensation * * *" 

It would seem under your statement of facts that the proper procedure had 
been exactly reversed in your city. Instead of council creating the office and the 
director of service fixing the compensation thereof, the director, under the fore
going sections, must create and the council must fix the compensation. The 
mayor has undoubter! authority to appoint the engineer under Section 4250, which 
provides that, 

"* * * the mayor * * * shall appoint and have the power' 
to remove * * * heads of the sub-departments of the departments 
of public .service and public safety * * *" 

Your advice to the city auditor is correct. The director bf public 
service has no authority whatever to fix the compensation of the city engineer. 
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Although the office of city engineer is one created by the director of public service, 
it is, nevertheless, an office as distinguished from an employment, inasmuch as 
the incumbent thereof is subject to ··appointment"' and removal. In one view of 
the case, therefore, if the engineer is a public officer he not only is not entitled 
at this time to draw any compensation from the public treasury, but council is 
without authority to appropriate money for his compensation for services already 
rendered. 

Inasmuch, however, as the position held by the city engineer has never been 
regularly created, but the engineer has been,-as I assume,-rendering services at 
the request of the director of public service, I am of the opinion that his relations 
to the city at the present time and until such time as his position is regularly 
created and the salary provided by council, is contractual, and that his status is that 
of an employe and not an officer; instead of being the "city engineer," and the 
head of a sub-department within the department of public service, he is simply an 
engineer employed by the director of public service. 

As such employe he is morally and legally entitled to compensation even 
though council has failed to fix a salary for him or to make an appropriation for 
1tis compensation. It is my opinion, therefore, that at the time of making the next 
semi-annual appropriation, council may lawfully appropriate such sum as, in its 
judgment, constitutes a reasonable and adequate compensation for the services ren
dered by the engineer for the city. Possibly council has already created an appro
priation account from which he may be paid. In order fully to ·comply with the 
law, however, council should not only fix the future compensation oi the city 
engineer, but the director of public service should formally create the sub-depart
ment of engineering and the office of city engineer, and the mayor should then 
make his appointment again. 

Answering your second question I beg to state that Section 4285 provides as 
to the powers of the city auditor, that 

"* '' * \Vhen any claim is presented to him, he may require 
evidence that such amount is due, and for this purpose may summon 
any agent, clerk or employe of the city, or any other person, and ex
amine him upon oath or affirmation concerning such voucher or claim." 

This is the only provision respecting the power of the auditor to take evi
dence as to the validity of vouchers and claims. It will be noted that it does not 
expressly authorize the auditor to compel the attendance of ~vitnesses, nor to 
compel witnesses to be sworn or to answer questions. This being the case I regret 
to state that the rule of law that the power to punish for failure to obey summons 
and subpoenas issued to witnesses by non-judicial officers will not be created by im
plication, however necessary such implication may seem, makes it necessary for me 
to hold that the auditor has no ·power to compel witnesses to appear before him, nor 
to compel them to be sworn or to answer questions. 

See in re Heffron, 16 W. L. B. 285, arid authorities cited in the 
opinion of Harmon, J., especially Kilbourn vs. Thompson, 103 U. 
s. 168. 

These authorities are decisive of the question. 

Very truly yours, 

W. H. :MILLER, 
First Assistant AttCl-ney Geueral. 
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MU:\ICTPAL CORPORATIO:\ -OFFJCERS-EXPEXSES OF MAY BE 
ACTHORlZED TO BE PAID RY COU:\CIL 

August 12th, 1910. 
Hox. A. VI!. OvER~IYER, City Solicitor, Frclllont, 0. 

DEAR SIR: -1 beg to acknowledge receipt of your letter of August 3d re
questing my opinion upon the following que'itions: 

''The Service Diret,:tor has requested me to write your department 
for an opinion as to the legality of allowing horse feed and pay for 
horse and wagon to the city plumber. This city cover four square 
miles and he uses his own horse and wagon to haul meters, pipes, etc., 
etc., to different parts of the city where he is required to work. It 
costs the city much less to hire his outfit than to hire some other 
persons. 

''The same is true of the city engineer. In giving sidewalk grades, 
etc. the city engineer proposes to use his own horse and buggy to haul 
his instruments etc. and charge the city $10.00 per month for the use of 
the same. Can tl)e service director legally allow such bills?" 

Section 4214 General Code provides in part as follows: 

'·Except as otherwise provided in this title, council, by ordinance 
or resolution. shall determine the number of officers, clerks and em
ployes in each department of the city government, and shall fix, by 
ordinance or resolution, their respective salaries and compensa
tion * * *" 

In my opinion the authority to fix compensation carries with it the authority 
to prO\·ide for the payment of expenses. 

\Vith respect to the question submitted by you, however, two classes of public 
agents must be cli$tinguished, viz .. officers and emplqyes. It is a fundamental 
principle that a public officer is deemed compensated by his salary for all services 
rendered and for all expenses incurred as well. Unless, therefore, council in fixing 
the compensation of a city officer expressly provides that he shall be entitled to 
his necessary expenses, etc., such officer could not legally be reimbursed for such 
expenses. The city engineer, if his office has been created by the director of.... 
public sen·ice and he has been appointed by the mayor, must be regarded as a 
city officer, and the payment of his expenses is to be determined by the fore
going principle. 

I ha\·e regardecled the proposed action with respect to the city engineer as in 
the nature of the payment of expenses, for the reason that the engineer may not 
enter into an independent contract with the city, or any officer thereof for the 
use of his own vehicle. This is prohibited by Section 3808 General Code which 
provides that, 

"~o * * * officer * * * of the corporation shall have any 
interest in the expenditure of money on the part of corporation other 
than his fixed compensation." 

Unless, therefore, the council, in the ordinance fixing the compensation of 
the city engineer, specifically allows him reimbursement for the use of his own 
vehicle as a part of such compensation, the engineer may not be paid anything for 
such use. 
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I am not ad\·ised as to the exact nature of the duties of the "city plumber." 
I i this position constitutes the head of a sub-department within the department 
vf public service, its incumbent is a municipal officer. and the question asked with 
n:sp~ct to him must be answered in the same manner as that with respect to the 
dty engineer. 

On the other hand, however, if the city plumber is a mere employe of the 
department of public service, then his relations with the city are contractual and 
he. is not only entitled to reimbursement for his expenses not required to be 
incurred by him by his contract of employment, but he is also exempted from the 
operation of Section 3~08 abo\·e quoted. It is to be remarked, however, that 
bdore an employe can be reimbursed for extra expenditure there must be an 
appropriation available for that purpose. 

V cry truly yours, 

\Y. H. ~fiLLER, 
First Assista11t Attor11ey Ge11cral. 

STREET J:\1PROVE~1E.\'T- SERVICE AXD PCBLICATIOX OF .\'OTICES 
· TO PROPERTY OWXERS MAY DE WAIVED. 

July ~ lst, l!HO. 

Hox. EDG.\R L. \\'EI:\'LAXD, Cil_v Solicitor, Columbus, Ohio. 

DEAR SIR:-- I beg to acknowledge receipt of your letter of July 21st enclos
ing letter of Mr. E. Howard Gilkey, Chairman, The Association of Indianola 
Property Owners. You request my opinion as to the power of council to levy an 
assessment for street improvement without any preliminary resolutions, notices 
and ordinances except the determination of necessity to proceed with the improve
ment, upon unanimous consent of the owners of abutting property petitioning 
therefor. 

I have carefully examined all the sections of the municipal code providing 
for the making of assessments for public improvements. The notice required by 
former section 52 of the Municipal Code is ob\·iously for the purpose of affording 
to property owners the right to file claims for damages under section .j-1 which, 
as is apparent from the language thereof, is a privilege which may be wai\·ed. 
Likewise the ad\·ertisement provided by section 227R Revised Statutes is obviously 
for the purpose of permitting objections to the assessment to be filed under sec
tion 2270. This and related provisions being for the protection of the property 
owner may, in my opinion, be waived by him. Likewise section 5G of the Municipal 
Code providing for the impaneling of the jury to assess damages is contingent 
upon the filing of claims under section .~!. and its provisions may lJe waived. 

In short, I am satisfied that upon petition of all the owners of abutting prop
erty a street improvement may lawfully be undertaken by council without service 
and publication of such notices as are afforded for the protection of owners of 
abutting property. 

Yours very truly, 

U. G. DENMAX, 
Attorney General. 
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MUXJClPAL CORPORATION OF PUBLIC LIBRARY -FUND. 

Trustees of municipal public library eutitled to ouly so much of the proceeds 
of library fuud levy made by council as may be appropriated to their use byt 
COiti!Ci/. 

In rc public library of City of Washington. 
June 28th, 1910 .. 

HoN. H. M. RANKIN, City Solicitor, Washington C. H., 0. 
DEAR SIR: -1 beg to acknowledge receipt of your letter of June 23d pre

senting for my opinion thereon certain questions submitted to you by the board of 
trustees of the public library of the city of \Vashington. 

It appears from the papers before me that on ~ovember 10, 1902, the board 
of directors of the public library, having notifted the council of the city of \Vash
ington that a donation had been offered for the purpose of erecting a public library 
building for the city on condition that the city, by resolution of council, pledge 
itself to spend at least the sum of Fifteen Hundred and Fifty ($1,550.00) Dollars 
per year for the maintenance of said library, council as:cepted the offer thus made 
and bound itself accordingly. Since that time the council has annually made 
ievies for library purposes, and has observed its agreement to the letter by ap
propriating $1,550.00 per annum for the use of the library trustees. One of these 
annual levies it seems produced more than $1,550.00 for the library fund, and 
council instead of turning all of the proceeds of the levy, by appropriation, over 
io the library trustees, transferred the balance or excess over $1,550.00 to another 
fund over the protest of the trustees. On these facts the following questions are 
submitted by the trustees: 

"1. Is said transfer by said council legal, whether made at the 
end of the year or at any other time dunng said year, and may not 
saicl sum so transferred, be recovered for said library fund? 

''2. Is not the said library fund entitled to every cent of the 
money raised each year under levy made by council of said city for 
library purposes?" 

.\t the time at which the resolution of council abstracted in the papers sub
mitted to m:! was adopted, Sections 4002-39 et seq. Bates' Revised Statutes were in 
force. Section 4002-39 provides in part that, 

''The common council of every city not exceeding i11 population 
thirt.v thousa11d inhabitauts * * * shall have power to establish and 
maintain a public library * * * and for such purposes may annu
ally levy and cause to be collected, as other general taxes are, ;. t3X 

not exceeding one mill on each dollar of the taxable property of such 
city or village, to constitute the library fund, which shall be kept by 
the treasurer separate and apart from other money of the city * * * 
and be used exclusively for the purchase of books * * * and what
ever is required for the proper maintenance of such library and read
ing room." 

Section 4002-40 and succeeding sections provided for the government and 
management of such public library, and Section 4002-44 in particular provided 
that the trustees should have power to receive title of gifts, devises and bequests 
of property, as to which they should "be held and considered to be special trus-
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tees." This act found in ~9 0. L., 9~. was a part of a scheme of 1\:gislatic:in 
supplemented as to various cities by the following provisions: 

Sections 399!1 et seq. R S .. fl.) 0. L. :lUl, Sections -IOIJU et seq. R S., g;; 0. L. 
438, Sections 4002-19 et seq. R. S., Sections ~IIOZ-3Z et 'eq R. S., Sections 4UIJ3 et 
seq. R. S. 94 0. L. 139 85 0. L. 54fj, ~7 0. L. 105, Do 0. L. 311, !1.} 0. L. 736, 
and Sections 4002-46 et seq. Revised Statutes. 

A clas<ification was thus made of the various cities in the state, partly upon 
the basis of population and partly by reference to specific cities. This classification 
was essentially similar to other classifications of municipalities formerly in vogue 
under the ~iunicipal Code as it existed prior to lfl02. 

As is well known, the supreme court in the year HI02 held, in effect, that 
such classification of municipalities was unconstitutional and void, but for the 
-sake of corl\'enience suspended its judgment until October :?, Hl02. 

State ex rei vs. Beacon, 66 0. S. 4!Jl-:;o~. 

In order to meet the emergency thus created, the general assembly, in extraor-
-dinary session, enacted what is known as the :\lunicipal Code of 1!JOZ. The 
repealing section thereof, Section 231 :\L C., prodded in part as follows: 

'"For the purpose of carrying into effect the powers and duties 
con fnred and imposed upon present councils * '-' * or other 
legislative bodies, by the provisions of this act, and for the purpose of 
conducting the first election to be held in every muncipality hereunder, 
and of preparing for the change in the organization of municipalities 
herein provided for, this act shall take effect from and after the fif
teenth day of November, 1902; and for all other purposes this act 
and ('\·ery portion of the same, including the repeal of existing laws, 
shall take effect on the first Monday in May, 1903, and the following 
sectinns of the Revised Statutes of Ohio are hereby repealed: * '-' '-'" 

The :ections above referred to pertaining to public libraries in various cities 
were not included within this repealing clause, but by Section 218 oi the ~arne 

act, !JG 0. L. !11, a general provision was made for the go\·ernment of public 
libraries in cities and villages as follows: 

"The custody. control aJ1(f administration, together with the erec
tion and equipment of three public libraries estahlishecl by municipal 
corporations shall he vested in six trustees •:' ':' * who shall be 
appointed hy the mayor * * ·~ Such trw.tees shall employ the 
librarian< and necessary assi:tants •:• ·~ •:• adopt the necessary by
laws and regulations for the protection and gO\·ernmcnt of the libraries 
'ln<l all property belonging thereto, aJ1(1 exercise all the powers and 
duties connected with and incident to the gm·ernment, operation and 
mainh·nancc thereof '' '' *" 

"The council oi each city ,ball have power to le\')' and collect 
a tax not exceeding one mill on each dollar oi the taxable property of 
the municipality, annually, and to pay the same to a f>ri<. ate corpor,;
liOiz or associ:rti·•!l, maintainin1 and furnishin1 a free public library 
for the bt•nefit of the inhabitants of tl">e municipality * * *" 

lt will be observed that this section contains no prO\·ision similar to that 
of Section 4002-:i!l Revised Statutes above quoted requiring the library fund 
to be kept ~eparate and apart from other money oi the city, and to he used 

.exclusively for the maintenance of the library. This Section :!1~ ~1. C. wao; 
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'amended HI 0. L. 35. so as to render any woman of proper age, etc. eligible to 
appomtment as library trustee and with such amendment is incorporated in the 
General Code substantially as it was originally enacted, and it constitutes Section 
400-! et seq. of that Code. 

In my opinion, Section 400:!-39 .and all similar sections, while not specifically 
repealed by the act known as the ~lunicipal Code of 1902, in point of 
fact, repealed by it, and are not now, and have not been since the year 1903 at 
the latest, in force. I have reached this conclusion for two reasons: 

First: C!assification of cities for the purpose of public library legislation 
was clearly unconstitutional within the reason of the rule adopted in State ex. 
rei vs. Deacon, supra, and 

Second: The general assembly, in enacting Section 218 M. C., not only as-· 
sumed that previously existing public library laws were unconstitutional, but 
pro\·ided in their stead this section applicable to all municipalities in the state· 
\\'hich, had there been no question as to the constitutionality of the various special. 
acts, would have repealed such special acts by necessary implication. 

The present status of the library fund is, therefore, to be fixed by the genera! 
provisions of the Municipal Code and not by those of Section 4002-39 R. S. 

The Municipal Code of 1902, Section 7, Paragraph 22, provided that, 

"* * * all municipal corporations shall have the following gen
eral powers * * * · 

''22. * * * To establish, maintain and regulate free public 
libraries and reading rooms, and purchase books, papers and manu-· 
scripts therefor, and to receive donations and bequests of money or· 
property for the same in trust or otherwise * * *" 

The same provision is now contained in Section 3620 General Code, and· it 
has been in force substantially in this form ever since its enactment in 1902 . 

. Since that time, therefore, the maintenance of a free public library has been one 
of the general powers of all municipal corporations, and not a special power suc;h as 
that created under former Section 4002-39. 

By Section 32 of the Municipal Code of 1902 it was provided ·that, 

"The cou•1cil of every municipal corporation shall have power to 
levy and collect taxes upon all the real and personal property within 
the corporation for the purpose of * * * exercising all the general 
* * * powers conferred by law." 

This section was the first of those providing machinery of taxation for aiJ 
municipal corporations, and, by necessary inference, the machinery thus provided 
for applies to the raising of revenues for library purposes as well as for other 
municipal purposes. This conclusion is made clearer by consideration of Section 
33 immediately following and pari materia with the above quoted section,. 
which provided that, 

''The aggregate of all taxes ievied by every municipal corporation, 
exclusive of the levy for * * * free public libraries and library 
buildings * * * shall not exceed in any one year ten mills." 

These sections are at present found in the General Code, Sections :'3784 and 
.3785, substantially unchanged in form and substance .. 
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Section :v; ~1. C. pro\·ided that, 

··on or hefore the first :\I on day in ~farch of each year the ~e,·eral 
officer~. boards and departments in every municipal corporation shall 
report and estimate * * * to the mayor and auditor '~ ''' ~' of 
the corporation, stating the amount of money needed for their re
spective wants for the incoming year, and for each month thereof." 

See Section 37R7 General Code. 
Section 38 M. C. pro\·ided that, 

''The mayor * * '~ shall on the llrst day of :\pril of e~ch 

year submit to council the annual budget of current expenses of the 
municipality, any item of which may be reduced ~, '~ <, by council 
* * *'' 

See Section 3791 General Code. 
Section 40 M. C., now Section :li!J4 General Code, prm·icled that. 

''Council shall cause to be certitied to the auditor of the county, 
on or about the first :\Ion day in July annually, the rate of taxes 
levied by it on the real and personal property in the corporation 
* * * who shall place tl-!e same on the tax list of the county 
* * *; the ordinance prescribing the levy shall specify distinctly 
each and every purpose for which the levy is made * * *" 

Section 41 M. C., now Section ::\7f).j General Code, provided that, 

''The taxes of the corporation shall be collected by the county 
treasurer and paid into the treasury of the corporation * * *; and 
the corporation treasurer shall keep a separate account with each fund 
for which taxes are assessed, which account shall at all times be open 
to public inspection. L'nless otherwise provided by law, all money 
collected or received on behalf of the corporation shall he promptly 
deposited in the corporation treasury in the appropriate fund * * *; 
a11d uu/ess otherwise proz·ided by law 110 1/l(llley shall be drm(.'ll 
from the treasury except upo11 the a•arra11t af the auditnr pursua11t to 
a11 appropriatioH of council" 

As heretofore stated, it is 11ot "otherwise prO\·ided hy law," with re
spect to the fund raised by levy for lihrary purposes. 

991 

Section 4::\ M. C., Section ::!797 to Section 3ROO inclusive, General Code, pro
vided in part that, 

"In all municipal corporations council shall make at the heginning 
of each fiscal half year, appropriations for each of the several objects 
for which the corporation is to provide, out of the 111011eys kllOW1l to 
be il1 the treasury or estimated to CO/Ill' i11to it duri11g the six mo11ths 
11e.rt e11sui11g from the collection of taxes a11d all other sources of 
re<'Cillle. All expenditures within the following six months shall be 
made with and within said appropriations and balances thereof." 

As heretofore remarked the maintenance of a free public library, where one 
has been established in a city, is one "of the several objects for which the cor-
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poration has to provide." It follows, as a matter of course, that the proceeds of 
a levy for library purposes are not available for expenditure by the library 
trustees unless they have been appropriated by council. 

Continuing, Section 43 M. C. provided that, 

"Councils of cities * * * may at any time * * * trans
fer all or a portion of o11e fund or a balance remaining therein to 
the credit of one or more funds, but there shall be no such trans
fer except among funds raised by taxation upon all the real and per
sonal property in the corporation, and no such transfer shall be made 
until the object of the fund from which the transfer is to be effected 
has been accomplished or abandoned." 

This department has heretofore held that the word "fund" as employed in 
this clause of the section, refers to and means the proceeds of a levy for a specific 
purpose- not the amount appropriated by council from such proceeds to the use 
of a municipal department. 

That the right of council to transfer from the library fund in a proper case 
exists, under this section, can not, it seems to me, be doubted. The library fund, 
as has been remarked, is not treated in the Municipal Code as different in any 
way from the other funds for which levies are to be made by muhicipal cor
porations. J t is a fund "raised by taxation upon all the real and personal property 
in the corporation" and hence subject to transfer. 

When council has appropriated all the money that, in its judgment, is neces
sary for the maintenance of the public library for the ensuing six months, and it 
ultimately appears that the returns from the tax levy for the library purposes ex
ceed the amount thus appropriated, I believe that such a situation constitutes "an 
accomplishment of the object of the fund" within the meaning of the above quoted 
section, and that in such case there is no question as to the power of council to 
transfer from the library fund. 

It does not clearly appear from the papers submitted to me whether council 
has acted in the manner aboYe suggested. Assuming, however, that it has so acted 
and that the transfer which it has made is not an attempted transfer of an 
amount already appropriated by it, but is a transfer of the balance of the pro
ceeds of the tax leyy remaining after a flat appropriation of 81,550.00 has been 
made therefrom, I am clearly of the opinion that such a transfer is legal and that, 
furthermore,- answering the first specific question of the trustees- such transfer 
may be made not only at the end of the year but at any time during the year as is 
provided in Section 43 M. C. 

It follows, of course, from the foregoing discussion that the '"library fund" 
is not "entitled to eyery cent of the money raised each year under levy made by 
council * * * for library purposes" as suggested by the trustees, but that it is 
entitled to only so much of the proceeds of such levy as are appropriated by 
council. In the case submitted by you. of course, the terms of the donation 
require that such appropriation shall be not less than Fifteen Hundred and Fifty 
($1,550.00) Dollars. 

Yours very truly, 

U. G. DENMAN, 
Attorney General. 
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CITY TH.E.\SCRE}{ OR .JID1BER 01· SIXKIXG FCXD TRCSTEE :\L\Y 
XOT ACT AS !:\SPECTOR FOR PAVIXG AXD SE\\'ER COXTR.\.CTS. 

SEWER COXTRACTS. 

February 8th, H!lO. 
Hos. :\I. R. SMITH, City Solicitor, Co1111eaut, Ohio. 

DuR SIR :-I am 111 receipt of your letter of recent date in which you sub
mit the following for my opinion: 

"During the years 1906 and 1907 our city treasurer and a membet 
of the sinking fund trustees acted as inspectors for certain paving and 
sewer contracts being done in the city. Could they legally serve 
and draw their pay from the city as such inspectors at the same 
time they were serving as officers for the city?" 

Section 6976 of the Revised Statutes is as follows: 

"An officer or member of the council of any municipal cor
poration or the trustee of any township who is interested directly or 
indirectly in the profits of any contract, job, work or services for the 
corporation or township, or acts as commissioner, architect, superin
tendent or engineer in any work undertaken or prosecuted by the 
corporation or township during the term for which he was elected 
or appointed, or for one year thereafter shall be fined not more 
than one thousand dollars nor less than fifty dollars, or imprisoned 
not more than six months nor less than thirty days, or both, and 
shall forfeit his office." 

I am of the opinion that the latter part of the above section prohibits 
your city treasurer and member of the sinking fund trustees from acting as 
inspectors for paving or sewer contracts done by the city while such city 
treasurer and member of the sinking fund trustees hold the above municipal 
position. 

Yours very truly, 

u. G. DENMAN, 
Attorney General. 

DIRECTOR OF PUBLIC SERVICE- WATER OF ALL PERSONS IN 
ARREARS FOR WATER RE~T :\fAY BE SHUT OFF. 

February 8th, 1910. 

Hos. A. \V. OninfYER, City Solicitor, Fremont, Ohio. 

DEAR SIR :-I acknowledge receipt of your letter of February 1st in which 
you submit the following for my opinion: 

The board of control, at their meeting January 3rd, 1910, passed 
the following resolution: 

"Resolved, That the Director of Service be instructed to turn off 
the water from all consumers who are in arrears for water rent, 
due December 1, 1909, and not paid on or before February 21, 1910, 

63 A. G. 
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an<l to furnish the City Solicitor with a list of all such delinquents. 
requ~;ting him to collect same according to law." 

J t i.; daimed l;y so:1:e that if an appeal is made to the state board of health 
the city will not be allowed to turn off the water, as -set forth in the above 
resolution. and you desire my opinion as to the right of the city to take the steps 
contemplated concerning those who are in arrears on February 21st, 1910. 

I a:n of the opinion that your city has the power to turn off the water of 
such per~ons who are in arrears for water rent and have not paid the same 
on or before February 21st, l!llO, as is contemplated in the above resolution. 
Howeyer, I· am also of the opinion that your city has not taken the proper 
steps to enforce such an order. The board of control of your city have only 
authority to pass on certain contracts mention in Section 15-!a of the ).Iunicipal 
Code and the order contemplated is not such a contract. 

By Section 138 :.f. C. the director of public service is authorized to "make 
rules and regulations for the administration of affairs under his supervision." 

By Section 141 :.•I. C. "the director of public service shall manage all munici
pal water * * plants * *." 

You will note from the above that the director of public sen-ice shall manage 
all municipal water plants and make rules and regulations for the administra
tion of the same and I am of the opinion that the providing of a method for 
the collecting of back water rent comes within his sole jurisdiction and not that 
of the board of control and that the providing of such a method is one of the 
details of the management of the same. In this connection I desire to call 
your attention to the case of Hutchinson v. City of ·cleveland reported in the 9th 
0. 0. C. Reports, K ew Series, page 226, and affirmed by the supreme court in 
the i9th Ohio State without report. 

J know of no action which the state board of health may take to prevent 
a municipality from turning off the water of persons who refuse to pay their 
water rent. 

Yours very truly, 

U. G. DE:"O!A:-1. 

Attorne:;• General. 

TRUSTEES OF FIRDIEX'S AXD POLICE RELIEF FUXD :.IA.Y NOT 
PAY PREMIL'M ON BOXD OF CITY TREASL'RER FOR ACTIXG 
AS CUSTODIAN OF FU:'\D. 

February 5th, 1910. 

Hox. GEO. C. STEIXDL\:\X. City Solicitor, Sandusky. Ohio. 

DF..\R Sm :-1 am in receipt of your letter of January :)1st in which you 
submit the following for my opinion: 

.. HaH the trmtees of the Firemen's Pension and the Police 
Relief Funds autl:0rity to pay the premium on the bond gi,·en by the 
City Treasurer a~ custodian of these funds?" 

By statute the treasurer of e\·ery 111\!l:;cip:lity. haYin:s a firemen"; pension 
or police relief fnncl, is .made the custodian of the fund and it is further required 
that the treasurer ;hall execute a bon~! for the faithful performance oi his 
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dutie' in re-;pect to the>e funds in such a 'um and form as the trustees may 
rcquir,·. Howe\·er, I tind no provision for authorizing the trustees to pay pre
mium on the hond gi\'en by· the treasurer. .\s the expenditure in question is 
not expn·s>ly authorized, the same may not be paid, a' public moneys may not 
be expended in the ahsence of expre'is or implied statutory authority. And 
further. the ref)uirement that a bond be furnished by the tn·asurer is not one 
of tht' duties of the office but is an act of qualification which is a condition pre
cedent to the exercise by the treasurer of the powers and duties of his office. 

I am, therefore, of the opinion that trustees of the Firemen's Pension and 
Police Relief Funds arc without authority to pay the permium on the bond given 
by the city treasurer as custodian of the above funds. 

Yours very truly, 

l!. G. DEX~!.\X, 

Attoruey Geueral. 

COC\CTL :\L-\Y ]{£QUIRE LIST OF XE\\'SPAPER SUBSCRIBERS TO 
PROVE CIRCULATIOX. 

January 31st, HllO. 

Hox. CcsTER SNYDER, City Solicitor, Lorain, Ohio. 

DE.\R Sm :-I ha\'e your letter of January 2;Jth requesting my opinion on 
the following statement of facts: 

''Under Section 1:!-1 of the :\I. C. it is prescribed that ordinances 
and resolutions requiring publication shall be published in a news
paper printed in the German language if there be in such municipality 
such a paper having a bona tide paid circulation within said mumci
pality of not less than one thousand copies, and the proof of such 
circulation shall be made by affidavit of the proprietor or editor of 
such paper, which shall be filed with the City Clerk of such municipality. 
On page :):2:2 of the :\1. C. a form of affidavit is given whirh I take 
it complies with the requirements of this section. 

I should like to know whether or not the city, hy its council. coni<! 
compel a different form of affidavit-for instance, could they require 
the editor or publisher of such a newspaper to file with such affidavit a 
list of their hanotide suh;,cribers-or any other reasonable requirement 
which would go to show that such paper hac\ the amount of circula
tion claimed in the affida\·it ?" 

In my opinion your city council has the right to make such investigation 
as it may .;ee fit to make in order that it may arrive at a proper conclusion as 
to the .;ubscribcrs to the paper printecl in the German lan~uage, and that in 
111aking thi-; im·e.;tigation the council would have the right to require a list of 
such snhscribers. The statute does not prescribe the form of affidavit, although 
the one to which you rein might, under certain circumstances. be .;ufficient to satisfy 
memht-rs of council that it states the truth. In other worcb. in my judgment, 
it wa' the intention of the general assembly to prescribe that there ;,hould, at 
least, he tiled with the city clerk of the municipality an affidavit of the proprietor 
or editor of the paper that such paper had a bona fide paid circulation within 
the mu.-icipalit:; of not less than one thousand copies. This does not forbid the 
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council, however, to require further proof if, under the circumstances, it should 
appear to council that other proof should be had. Coun.cil should not, of course, 
be unreasonable technical or exacting in the matter, but the law does give them 
the right to be satisfied that the drculation is bona fide and in a number not 
less than one thousand copies, which are regularly paid for by the subscribers. 

Yours very truly, 

U. G. DENMAN, 

Attor:1e3' Ce11era/. 

CITY SOLICITOR- COUNTY COMMISSIONERS ~1AY CO~IPENSATE 

FOR ACTING AS PROSECUTING ATTORNEY IN MAYOR'S COURT. 

:\Iay 18th, 1910. 
HoN. ELMER T. BoYD, City Solicitor, Marion, Ohio. 

DEAR SIR: -In your letter of l\1ay 5th you state that you are city solicitor 
of the City of Marion; that as such you are prosecuting attorney of the mayor's 
court and that you have no assistants to you in your capacity as city solicitor 
or as prosecuting attorney of the mayor's court. You ask whether you may 
draw such compensation as may be allowed by the cO:unty commissioners- for 
services as prosecuting attorney of the mayor's court. 

Section .137 of the Municipal Code, as amended 99 0. L. 458, is, in part, 
as follows: 

"The solicitor shall also be prosecuting attorney of the police 
court or mayor's court, and shall receive for this service such com
pensation as council may prescribe and such additional compensation 
as the county commissioners shall allow; provided, that when council 
allows an assistant or assistants to the solicitor, said solicitor may 
designate an assistant or assistants to act as prosecuting attorney 
or attorneys of the police court or mayor's court. The duties of the 
solicitor as prosecuting attorney of the police court or mayor's 
court shall be such as are provided in Section 1813 of the Revised 
Statutes, etc." 

Section 1813 R. S. provided for city solicitors' assistants in such police 
courts, as follows : 

"The persons thu~ appointed shall be subject to the approval of 
the city council and such assistants shall receive for their services 
in city cases such salaries as the council may prescribe, and the 
county commissioners may allow such fu'rther compensation as they 
deem prcper." 

It i;; to b{· noted that under these proviSIOns of law the county commis
sioners could make compensation either to the city solicitor, or to his assistants, 
or to both city solicitor and assistants, in payment for services performed in 
such police court. 

Section 4307 of the General Code now provides as follows: 

"The prosecuting attorney of the police or mayor's court shall 
prosecute all cases brought before such court, and perform the same 
duties, as far as they are applicable thereto, as required of the prose-
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cuting attorney of the county. The persons thus appointed shall be 
~ubj ect to the approval of the city council and such assistants shall 
receive for their services in city cases such salaries as the council 
may prescribe, and the county commissioners may allow such further 
compensation as they deem proper, which shall be paid from the 
county treasury." 

997 

This section makes no proviSIOn for the salary or compensation to be paid 
to the city solicitor by the city for the reason that the solicitor is a regular 
officer oi the city v{nose salary and compensation are otherwise provided for. 
There is also no reason why the county commissioners should allow further 
compensation to assistants of a city solicitor and deny such compensation to a 
city solicitor who performs the same work without the employment of assistants. 

In view of the above facts and also in view of the fact that the General 
Code purports to be a codification of pre-existing law, rather than a creation of 
new law, I am of the opinion that the provision or Section 4307, General Code, 
that "the county commissioners may allow such further compensation as they 
deem proper," applies to the city solicitor when he has performed work as police 
prosecutor, whether he has been provided with assistants or not. 

Yours very truly, 

U. G. DEN!I1AN, 

Attorney General. 

ORDIX.\XCE REGULATING JUNK YARD-FULLY DISCUSSED. 

ll1:ay 26th, 1910. 
Hox. CHAxcr F.. DEWALD, Solicitor, Crestline, Ohio. 

DE.\R '3m :-You inquire whether a village ordinance prohibiting the locating 
of a junk yard or shop within a certain number of feet of a residence, or within 
certain districts of a town, would be le~:"al. 

The only prevision of the ::-.1:unicipal Code which appears to approach your 
subject is contained in Section 3650 of the General Code, which gives municipal 
corporations the power: 

"To prevent injury or annoyance 'from anything dangerous, 
offensi,·e, or unwholesome; to cause any nuisance to be abated; and 
to regulate and compel the consumption of smoke, and to prevent 
injury and annoyance therefrom, an·d to regulate and prohibit the use 
of steam whistles.'' 

Other statutes provide as to nuisances but it appears that a junk yard 
does not interfere with health, or with the general convenience of the public, 
or with public m0rals, and that for these, and other reasons, it cannot be con
sidered a nuisance per se. \Nhile it may became a private nuisance because 
obnoxious to persons in the particular locality in which it is located, the public 
could not. by ordinance or otherwise, attempt to prevent or regulate junk yards 
on the ground that junk yards are a public nuisance. \Ve must also distinguish 
between a junk yard itself, which may not in itself be a nuisance, and the manner 
in which such property may possibly be used by the persons in charge thereof. 

1 n the case of Whitcomb v. City of Springfield, 3 0. C. C. 244, the Circuit 
Court, in construing the section of the statutes authorizing municipal corpora-
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tions "To pre,·eEt injury or annoyance from anything dangerous, offensive or 
unwhole~ome, or to cause any nuisance to be abated," held that a city under such 
statutes has no power to cause any nuisance, other than a public nuisance, to be 
abated, and that the above language of the statute did not authorize a municipal 
corporation to prohibit, by ordinance, the use of steam whistles within the cor
porate limits. This decision, and other decisions of our courts upon the question 
of prohibiting smoke by ordinance, caused the general assembly to add to the 
old section the language of Section 36-)0 giving the city specific authority to 
regulate smoke and to prohibit the use of steam whistles. The Court in this 
case ~ay, (page 247 :) 

"It seems clear that there is no express power, that is, the power 
to regulate or prohibit the use of steam whistles is not in terms con
ferred upon the city. 

* * * * 
"If we should hold m favor the power of the corporation 

to interfere in such cases,-if the council may suppress every noise in
cident to the various kinds of business, then it would be within its 
power, at the instance of any individual who might be annoyed 
thereby to stop the boiler works, abolish the smith shops, suppress 
the church bells, and inaugurate an era of silence. X o such power 
exists. Private annoyances rriust be redressed in the civil courts, 
not by municipal interference." 

Jt would seem that the above· reasoning would apply to a case ot this kind 
and that the authority of the statute should be more specific before a munici
pality should undertake by ordinance the regulation of junk yards. 

In the case of Deming et al v. the City of Cleveland, 2:2 0. C. C. page l 
in which case a city ~ouncil declared a certain brook to be a nuisance, the 
Court say, page 7 : 

"To justify the state in thus interposing its authority in behalf 
of the public, it must appear, first, that the interests of the public 
generally, as distinguished from those of a particular class, require 
such interference; and, second, that the means are reasonably neces
sary for the accomplishment of the purpose, and not unduly op
pressive upon individuals. The legislature may not under the guise of 
protecting the public interest, arbitrarily interfere with pri\·ate busi
ness or property. or impose unusual and unnecessary restrictions upon 
lawful occupations. In other words, its determination as to what 
is a proper exercise of the police powers is not final or conclusive, 
but is subject to the supervision of the court. Lawtoit v. Steele, 1:)~ 
U. S., lilO, 135, 136, 137. 

'''NlH·ther a nuisance exists or not in a particular case, justi
fying the exercise of the power by the municipal authorities, is a 
question of fact to be determined from the nature of the nuisance 
and the evidence." 

The Court also say. page 10: 

" '* * It is a doctrine not to be tolerated in this country, that a 
municipal corporation, without any general laws either of the city 
or of the state, within which a given structure can be shown to he a 
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nui.;ance, can, hy a mere declaration t!nt it is one, subject it to re
moval by any person supposed to be aggrieved, or even by the city 
itself. This would place en~ry home, every business and all the 
propert~· of the city, at the uncontrolled will of the temporary local 
authorities.' Cit;'lg Yates v. ~Iilwaukee, 10 \\"all., .)0.). 

":'\either the legi~lature nor the city council of the city can 
make a stream of water a nuisance by declaring it so. Its character 
111 that regard can only be established by legal proceedings. 

"'\\'hether any particular thing or act is not permitted by the law 
oi the state, must always be a judicial question, ;nd, therefore, the 
question what is and what is not a public nuisance, must be judicial; 
and it is not competent to delegate it to the local legislature or acl
mmistrative boards. ·~ * 

"The local declaration that a nuisance exists is, therefore, not 
conclu,ive, ;mel the party concerned must contest the fact in the 
court. * * 

"It follows as it would seem from an unbroken line of authori
ties, that the act of the legislature conferring this extraordinary 
power on the City oi Cleveland, whereby it assumes to divert this 
stream from the premises of the plaintiff, because the council of said 
city declared by resolution it to be a nuisance, is unconstitutional and 
void; and all the proceeding>. of the council under and by virtue of 
this legislative act are necessarily null and void, and the defense 
based thereon must fail." 

In the case of Borger v. The State, 1 C. C. ~- S., .j4!1, the Court held to 
be unconstitutional the act oi 95 0. L. ii!J2, by which the general assembly made 
it an offense to erect or operate, within four hundred feet of the administration 
department of any state penal institution, any boiler factory which may lllake 
loud noises, on the ground that the operation of such a factory is not a nuisance 
per se, and it does not appear that such restriction is imposed in the public as 
distinguished from private interest. Tlie Court say: 

"It is well settled that a state in the exercise of its police 
power may restrict objectionable trades to certain localities, but 'To 
justify the state in thus interposing its authority in behalf of the 
public, it must appear, first, that the interests of the public generally, 
as distinguished from those of a particular class, require such 
interference; and, second, that the means are reasonably necessary 
for the accomplishment of the purpose and not unduly oppressive 
upon individuals. The legislature may not, under the guise of protect
ing the public interests, arbitrarily interfere with private business. or 
impose unusual and unnecessary restrictions upon lawfd occupa
tions." 

I am of the opmwn, therefore, that, in the absence of spect!tc authority in 
the municipal carle and in view of the above quoted decisions oi our cnurh, a 
village ordinance prohibiting the locating of a junk yard or shop within a cer
tain number of feet of a residence, or within certain districts of a municipality, 
would be unconstitutional and outside and beyond any powers expre,;,ed or 
implicated now granted by the state to municipalities. Should a particular junk 
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yard become offensi,·e to pri,·ate individuals, or to the public, the matter can, 
of course, be brought up for adjudication through legal proceedings in court. 

Yours very truly, 

u. G. DENMAN, 

Attorney Ge11era/. 

SCHOOLS-BOARD OF EDUCATION -AUTHORITY TO PAY STREET 
ASSESS:\1ENTS. 

::\Iay 6th, 1910. 
Hox. D. F. MrLLs, City Solicitor, Sid11ey, Ohio. 

DEAR SIR:- In your letter of May 4th you state that a street in your city, 
abutting upon school property, has been improved by paving, that a portion of the 
cost has been assessed against the school property and that the board of education 
is willing to pay its assessment if they can do so in accordance with law. You ask 
whether such board of education is legally authorized to pay such assessment upon 
abuttin.,\' schocl property for the paving of a street along such property. 

I enclose herewith copy of an opinion rendered by the Attorney General on 
March 31st, 1910, in which it is held that special assessments for street improve
ments cannot be collect~d against the abutting property of a board of educati'un. 
\.Yhile this opinion holds that a board of education cannot be compelled to make 

. such payments, I believe that the reasoning of the opinion will also show that a 
board of education has not the power, even if it so desires, to pay such assessments 
out of any school funds. Boards of education, like other officers, have only 
those powers which are specifically given to them,' or powers necessarily incidental 
thereto, and although they may exercise discretion in many matters I find no pro
vision of law which will permit a board of education to pay aa assessment levied 
through the instrumentality of a different political corporation, to-wit, a munici
pality, under the circumstances presented by you. Section 273:?, Revised Statutes, 
exempts school property from taxation. Section 3973 provides that school property 
shall be exempt, not only from taxation, but also '·from sale on execution, or writ, 
or order in the t:ature of an execution." . Such exemptions, as well as the decisions 
of our courts to the effect that school property is not subject to special assessments, 
are based upon the general principle that it is onerous, expensive and burden
some to require one public corporation, such as the board of education. which 
receives its money from the people, to make payments to another form of public 
corporation receiving its money from the same source. 

It is true that Section 63 of the ::\1unicipal Code uses the word ·'may" when 
it provides that: 

* * the council 1110].' authorize the proper proportion of the 
estimated costs and expenses of the improvement to be certified by the 
clerk of the corporation to the county auditor and entered upon the tax 
list of all taxable real and personal property in the corporation, and the 
same shall be collected as other taxes." 

In Section 582 of the act of 66 0. L. 248, the words "shall be lawful" are 
used instead of the present word "may" in Section 63 of the Municipal Code. From 
a reading of the entire Section 63 I believe that the language of the section points 
out only one way through which council may provide for such assessments for 
the reason that no prm·ision is now made for collectin1 such assessments in any 
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manm:r other than by entering the amount of such assessment ··upon the tax 
list of all taxable real and personal property in the corporation." 

For these reasons, and for the reason that I believe that a board of education 
should spend its money more directly under its own supervision without becoming 
involved in the contracts of others, I am of the opinion that a board of education 
is without power legally to pay the street paving assessment of your city. 

Yours very truly, 
C". G. DEN~IAN, 

A I turney Gc11eral. 

SEvVERS- COXSTRC"CTIOX OF- FC"LL Y DISCUSSED. 

~fay 3rd, 1910. 
Hox. H. R. SCHL'LER, City Solicitnr, Galion, Olzio. 

DEAR SIR:- You state that the city of Galion is about to construct a complete 
sewer system and has reached the point of legislation for the construction of sewer 
laterals. You ask for an interpretation of the following language of Section 61) of the 
Municipal Code, to-wit: 

·• In the case of the consruction of sewers hereafter, excepting 
main or district sewers, notice of the passage of the resolution therefor, 
as provided in Section 84 of the act of which this is amendatory, shall 
be made in the manner prO\·ided in section 02 of said act as amended 
herein." 

And you inquire whether, under the law, the city should serve notice of the passage 
of the resolution declaring it necessary to construct sewer laterals in a district or 
districts provided for in general sewer plans upon the owners of property to be 
assessed in such district or districts. 

The above provisions of Section GO of the Municipal Code, as now contained in 
Section 3834 of the General Code, read as follows: 

''ln the construction of sewers, excepting main or district sewers, 
notice of the passage of the resolution therefor shall be made in the 
manner hereinbefore provided." 

The "manner hereinbefore provicl~d'' is set out in Section 02 of the Municipal 
Code as now found in Section :'1818 of the General Code, which reads as follows: 

"A notice of the passage of such resolution shall be served by the 
clerk of council, or an assistant, upon the owner of each piece of prop· 
trey to be assessed, in the manner provided by law for the service of 
summons in civil actions. If any such owners or persons are not resi
dents of the county, or if it appears by the return in any case of the 
notice, that such owner can not be found, the notice shall be published 
at least twice in a newspaper of general circulation within thc corpora
tion. Whether by service. or publication, such notice shall be completed 
at least twenty days before the improvement is made or the assessment 
levied. and the return of the officer or person servin~ the notice, 
or a certified copy of the return shall be prima facie evidence of the 
o;en·ice of the notice as herein required." 
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Section 84 of the }lunicipal Code is now contained 111 Section :1878 of the 
General Code, which reads as follows: 

''\Vhen it is deemed necessary by a municipal corporation to con
struct all or a part of the sewers provided for in such plan, the council 
shall declare by resolution the necessity thereof. Such resolution shall 
contain a declaration of the necessity of such improvement, a statement 
of the district or districts or parts thereof proposed to be constructed, 
the character of the materials to be used, a reference to the plans and 
specifications, where they are on file, and the mode of payment tiH:refor, 
and shall cause the resolution to be published once a week for not less 
than two nor more than four consecutive weeks in one newspaper of 
general circulation in the corporation." 

In interpreting the language of Section oU of the Municipal Code abo,·c quoted, 
we should define the meaning of the language "main or district sewers," and also 
classify the-different kinds of sewers as set out in the statutes. 

Going back to a time prior to the adoption of the Municipal Code, a con
siderable light was thrown on this question by a decision of the court in the case 
of Toledo ex rei. v. Railway Company, 4 0. C. C. 11:'1, decided in 188(!. The court 
says (page l:.?D) : 

"In providing a main sewer which is intended to furnish an 
outlet for the entire district, while it may provide local sewerage for the 
property abutting upon it, that property is to pay ~nly such proportion 
of the cost as would be required to furnish it with drainage, and to that 
extent and in that proportion the sewer, although it be a main sewer, 
is as to that property to be regarded as a local sewer. As to such 
proportion of it as would be required, over and beyond the want<; and 
necessities of the abutting property, to furnish an outlet to outlying 
property, it is to be treated as a main sewer, the cost and expense of 
which is not to borne by the ;;.butting property. The same rules 
apply to a main sewer as to a local sewer proper- such a sewer as is 
described in section 23fl7, where it is said, 'Xo sewer shall be considered 
local except such as are intended for and used exclusively for the drain
age and accommodation of lots abutting thereon.' The expense o\·er 
and beyond this limit, or exceeding the proportion of the cost and 
expense ?Uthorized to be assessed on the abutting property, is to be paid 
from the sewer fund of the corporation. This is provided for by gen
eral levy, as other taxes are raised, upon the property within the 
sewer district." 

In the case of Stanley v. City, 1 N. P., N. S. 233, decided in lfl02. "lateral 
or branch sewers" are distinguished from "main sewers." 

Section 3872 of the General Code uses the following language : 

"Each of the districts shall be designated by a name and number, 
and shall consist of one or more main sewers, with the necessary 
branch or connecting sewers, the main sewers having their outlet in a 
river, or other proper place." 

In the above section the words "branch or connecting sewers" seem to have 
the same meaning as the words "lateral or branch sewers" in the abo,·e case of 
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Stanll'y \'. City, and th<: same meanin:' as the words "local sewus" 111 the ahO\·e 
ca~e of Toledo v. Railway Company. 

Section ;{~-t~:! of thl' General Code m.e, the terms "main or branch ,<:wers" a& 
indicating two different classes of sewers. 

In construing .Section GIJ of the :\lunicipal Code, as amended by the act of 
U7 0. L. 1~:{, the Circuit Court, in the case of Kohler Brick Co. et al. v. City of 
Toledo, et al., 10 0. C. C., X. S., }:{7, at page 14~ uses the followin~ language: 

''But I have already pointed ol't that what Section ::.:!, 9li 0. L. !0, 
provided for was service of notice, not of the resolution, hut of a certain 
ordinance of a certain character which was not passed in this case, 
and which we hold was not required. So that this amendment of 
Section f>O can not be regarded as declaratory of the meaning of Sec
tion ::.~, !)() 0. L., 40, as it originally stood: i. e .. that it should apply to 
the r<:solution provided for by Section ~-!, !IIi 0. L., -!~; but this amend
ment provides for a new thin,;;- it makes a new requirement- and 
that is, that personal service of the notice of the resolution prO\·idcd for 
in Section R-i shall be made. A11d C<'Cil 11ow the f>1'0'1:isivll is made to 
cxtclld u11ly to local se<Pcrs. :\lain sewers are expressly excepted from 
the operation of the provision; and this sewer, according to the a n~r
ments of the petition, as well as by the agreed statement of facts, 
was a main sewer, notwithstanding the fact that it did not prO\·ide for 
the conveying away of any storm water or waters from the streets: 
it was distinctively and exclusively a sanitary sewer, and yet to all 
intents and purposes a main sewer." 

It take it from all of the above that the terms "main sewers'' and "district sew
ers," as contained in Section GO of the Municipal Code, present Section ::1:-JR.j of the 
General Code, are synonymous and that the term "district sewer" in ~uch section 
refers only to a main sewer constructed for the accommodation of an entire sewer 
district, as distinguished from brauch, lateral, connecting, or local sewers. 

Section 3Rl!J of the General Code, formerly Section i'i:'l of the :\Iunicipal Code, 
contains the following language: 

"Assessments le\·ied for the construction of main sewers, shall not 
exceed the sum that in the opinion of council would be required to con
struct an ordinary street sewer or drain of sufficient capacity to drain 
or sewer the lots or lands to be assessed for such improvement. nor 
shall any Jots or lands be assessed that do not need local drainage or 
which are prodded therewith." 

\\'here such a main sewer, in addition to its general purposes. •~ also used 
in the same manner as a street sewer, it is to be classed as a branch or lateral 
sewer as regards the lots or parcels of land for which the main sewer performs 
the functions of a local sewer. 

It appears from the above and from a general survey of the entire subject, 
that service of notice provided for in Section .~~ of the :\Iunicipal Code, (now sec. 
3818 of the General Code, upon the owner of each piece of property to be assessed, 
is not required for main sewers in the above defined sense because main sewers 
are taken to be of general benefit to the entire sewer district, and that such notice 
is required in the case of other sewers such as lateral, branch or local sewers, 
because in the latter case only a part of a sewer district is affected and the owners 
of the particular Jots or parcels of land are more indi,·idually interested and more
particularly concerned with the construction of such local sewers. Such local {Jt 
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lateral sewers appear to be cla,sed along with street and ether improvemu.t~ set 
out in Section iiU and the following sections of the l\Iui1icipal Code, now contained 
in Section 3812 and the following sections of the General Code, to which improve
ments such Section 52 of the :\I unicipal Code is made specifically to apply. 

I am, therefore, of the opinion that in the case of sewer laterals, by which 
1 believe you mean ordinary street sewers having their outlet into a main sewer, 
notice of the passage of the resolution provided for in Section 3878 of the General 
Code should be made upon the own.er of each piece of property to be assessed, in the 
manner provided for in Section R818 of the General Code. 

Yours very truly, 

u. G. DENMAN, 
Attome3• General 

COUNC1L-l\1AY NOT REQUIRE DIRECTOR OF SERVICE TO PER
FORM DUTIES OF SUPERINTENDENT OF WATER WORKS AND • 
ELECTRIC LIGHT PLANTS-ORDINANCES- :\IANXER OF PUB
LISHIXG. 

December 22nd, 1910. 
HoN. LEWIS SToi:T, City Solicitor, St. Marys, 0. 

DEAR SrR:- I have your letter of December 17th in which you submit to me 
for an opinion the following questions: 

··1. :\iay a council by ordinance require the director of public 
service to perform the duties heretofore performed by the superin
tendent of water works and electric light plant? 

"2. Under the statute _requiring ordinances to be published in 
two newspapers of opposite politics and of general circulation in a 
municipality would a newspaper printer! at Findlay, Ohio, but mailed 
from the postoffice at St. :\farys, Ohio, be published in St. :\Iarys ?" 

Replying to your tirst question I beg to say that Section 145 of the Municipal 
Code is as follows: 

''The clirector of public service may establish such sub-depart
ments as may he necessary and determine the. number of superintend
ents, deputie,, inspectors, engineers, harbor masters, clerk, laborers, 
and other person' as may be necessary for the execution of the work 
and the performance of the duties of this department." 

You will readily see that the director of service is given authority under 
this section to establish such departments and employ such superintendents as 
may be necessary. This section puts the matter wholly within the province of 
the director of service. I am, therefore, of the opinion, replying to your first 
question, that the council can not, by ordinance, require the director of sen·ice to 
perform the duties heretofore performed by the superintendent of water works 
and electric light plant. 

In regard to your second inquiry it seems to me that, \lnder the governing 
section the question for solution is not whether the newspaper in which the 
ordinance is required to be published .is "published" at St. Marys,. Ohio, but 
whether or not it is "of general circulation" at St. :\Iarys. A .newspaper of 
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general circulation may be defined as one published for the dissemination of 
local or telegraphic news atid intelligence of a general character, ha\·ing a bona fide 
subscribtion list of paying subscribers. If the newspaper in question was printed 
at Findlay, and is of general circulation in St. ::\farys, it makes no difference, 
under the statute. where it is published. If the paper is sold generally and has 
a bona fide list of paying subscribers in St. :\Iarys, it is a newspaper of general 
circulation. 

l take it from the statement in your letter that the newspapers are, in fact, 
mailed from the postoffice in St. ::\Iarys, that the paper is, in fact, of general 
circulation in that municipality. 

I am, therefore, of the opinion, replying to your second question, that the 
newspaper referred to by you is a proper medium for the publication of the 
ordinances of St. :\Iarys under the statute governing such publication. 

Yours very truly, 

U. G. DENMAN, 
A ttoruey General. 

SPECIAL ASSESS:\JEXT- COLLECTIOX -TREASURER ::\IAY ACCEPT 
TAXES WHEX PAY:\IEXT OF ASSESS:\IEXT IS REFUSED. 

December 19th, 1910. 

RoN. ]A"IES L. LEONARD, City Solicitor, .lit. Vernou, 0. 

DEAR SIR :-I beg to acknowledge receipt of your letter of December 13th 
submitting for my opinion thereon the following question: 

"Sidewalk and street paving assessments have been certified to 
the county auditor and by him placed on the tax list. The property 
owner tenders the treasurer his land tax but refuses to pay the assess
ment. \Vhat are the duties of the treasurer? Should he accept the 
land tax offered and let the assessment stand, or should he refuse the 
part offered and let the penalty attach to the land tax?" 

The following provisions of the General Code are to be considered in the 
determination of this question. 

Section 3892 : 

"\Vhen any special assessment is made * * * the clerk of the 
council on or before the second :\fonday in September each year shall 
certify such assessment to the county auditor stating the amount and 
the time of payment. The county auditor shall place the assessment 
upon the tax list in accordance therewith, and the county treasurer 
shall collect it in the same mauuer as other taxes are collected, and 
when collected pay such assessment to the treasurer of the corporation 
* * *" 

Section 2655 : 

"If a person desires to pay only a portion of a tax charged on real 
estate otherwise than in such installments (referring to the division of 
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current taxes into halves payable respectively 111 December and in 
June, as provided by Section 2653 of the General Code), such person 
shall pay a like proportion of all the taxes charged thereon for state, 
county, township or other purposes, exclusive of road taxes. No person 
shall be permitted to pay one or more of such taxes without paying 
the others in like proportion, except only when the collection of a 
particular tax is legally enjoined." 

I have been unable to find any other section similar to Section 2655 of the 
General Code, and applicable specifically to the collection of such assessment. 
It is elementary that such special assessments are not taxes. Certainly they are 
not taxes for general county or municipal purposes. In the absence of a statute 
like 265.) of the General Code, I know of no principle which would preclude the 
treasurer from accepting payment of all taxes otherwise on the general duplicate 
against property of the taxpayer, together with all other property in the county 
or taxing district, without heing tendered payment of the special assessment. A 
separate record of such special assessment collections is, of course, kept in both 
the county treasurer's office and that. of the county auditor, for the fund pro
duced thereby is separate and distinct and to be paid to the treasurer of the 
corporation; separate bills and receipts for such special assessments are also 
issued by the county treasurer, and quite properly', so that the mischief intended 
to be remedied by Section 21l55 of the General Code is not encountered in such 
a case as that of which you speak. 

For all the foregoing reasons I am of the opinion that a taxpayer may re
fuse to pay a special assessment. levied against his property, and that the 
county treasurer is not authorized by such refusal to refuse tender of the general 
land tax due on such property at the same election period. 

Youn: very truly, 

U. G. DENMAN, 

Attor11ey General. 

CITY SOLICITOR- COUXTY CO:\DIISSIOXERS :\I:\ Y :..'OT C0:\1PEN
SATE FOR PROSECUTING CASES I~ :\IA YOR'S COURT. 

December 23rd, 1910. 
Hox. D. F. :\fiLLS, City Solicitor, Sid11e_\', 0. 

DEAR Sm :-I beg to acknowledge receipt of your letter of December t5th 
requesting my opinion upon the following question: 

Is· the city solicitor, since the enactment of the General Code, 
entitled to receive any compensation from the county commissioners, 
or have the county commissioners any authority to allow any compen
sation for sen·ices rendered by him personally as prosecuting attorney 
of the mayor's court in state cases? 

Yo1..1 point out the fact that Section 137 :\f. C., as last amended prior to· the 
enactment of the General Code, provided in part that, 

"The solicitor shall also be prosecuting attorney of the police 
or mayor's court. and shall receive· for the service such compensation 
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a- counce! may pre:<crih~. and such a:Litional C<llll):en,ati .. n a- t::e 
cqunty commis,ioner shall allow:" 

while Sections 4:1111i and -t:l117 of tl:e (;eneral Coc!e, pro\"ide in part that, 

''The solicitor shall al"o he prosecuting attorney of the police or 
mayor's court. \\'here counsel albw~ an assistant or as,i,tanh to the 
~olicitor he may designate an ass1stant or assistants as prosecuting at
torney or attorneys of the police or mayor's ccurt." 

and that, 

"Persons thus appointed shall be subject to the approval of 
the city council and such assistants shall receive for their serviceo 
in city cases such salaries as the council may prescribe, and the county 
commissioners may allow such further compensati')n as they may 
deem proper. which shall be paid from the county treasury.'' 

Section 1:37 ~1. C. provided in addition to the provision ab Jve quoted the 
following: 

"pro,·ided, that where council allows an assistant or assistants 
to the solicitor, said solicitor may designate an assistant or assistants 
to act as prosecuting attorney or attorneys of the police court or 
mayor's court. The duties of the solicitor as prosecuting attorney 
of the police court or mayor's court shall be such as are prO\·ided in 
Section un:~ of the Revised Statutes; such as are provoded in this act 
and in all other acts or parts of acts :tpplying to all cities of the state 
and not inconsistent therewith * * *'' 

Secti0n 11<1:3 of the Revised Statutes above referred to is, with certain 
omissions. suh<tantially identical with pn.:,ent Section !:3117 of the General 
Code. In fact Section 4:107 (;eneral Code purports to be a re-enactment of Section 
lSl!l R. S. while Section ·1=107 of the General Code, which purports to be a re
enactn:ent oi 'Section t:ll :\f. C., o•11its all reference to the special compensation 
of the- L·ity 'olicitor for the sen·ices therein referred to. .\t the same time the 
General Code rrreals Section t:l7 :\1. C.. as amender! :\fay !1, HlOR. See sub sec
tion 1:! of th repealing- clause, heing- Section J:l7li7 of the General Code, page 
2!t:l:l, \'olun~e :1. 

It \\·a, , 1·idently tre purpose of the general assembly in adopting the Gen
eral Cwle to reconcile the apparent 1Jy conflicting- provisions of Section t:li, ;md 
that ><·~tion oi the :\i unic!pal Cork which provides that council shall, by or
dinance. ~; x ti:e salary of ,·ach «rranged so as to make the prosecution of cases 
m tre "'1.yor\· court; a rart of ti·f' regular rluties of the prme.-uting attorney 
to be , . .,, .. red ll\· )'j, regular salary. Evidently the general assembly on·rlooked 
that pr"' i-ion of forml·r Section I '17 which authorizes the county commissioners 
tu mak: an allowance rlirectly to the city ,;olicitor in case he himsl'lf rendered 
~en·icL'' in C.lnection \\ ith state case'. It is, of course, the rule that the codifi
cation is 1~ot ),resumed to change the law, and this ru!c might h,• invoked to read 
into t)·e )a•t cbmc of S~·;tio·l l'\11! as i!t prt'5l"lt CO:JStituted, tilt' 1;1eanin.~ that 
the allowann· whc:1 tl·e rounty comn1i<sinners ar~· therein authorized to make 
.applie:- 'I' wdl to ti1e cit:: 'olil'itor a' to his assistant. h fal't, the lang-uage 
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of this clause as it now stands. while not susceptible primarily to this meaning 
may be so construe ::I without doinJ any great violence to the grammatical construction 
of the same. 

On the other hand, however, the express repeal of that portion of Section 
137 which formerly authorized the solicitor himself to receive such an allowance, 
together with the fact that Section 4307 does not purport to be a codification 
of Section 137 :\1. C., but merely of S~ction 181:3 Revised Statutes, point to the 
conclusion that the codification has taken away the power of the commissiOners 
to make the allowance to the solicitor. \Vere it not for the rule of construction 
to be applied to revisions and codes there would be no question whatever as t() 
the effect of the repeal of Section 137, and the conclusion woufd inevitably follow 
that the solicitor is no longer entitled to receive the allowance. 

The question is not free from difficulty, but I am of the opinion that the 
effect of the codified section, in spite of the presumption above referred to, is 
to destroy the former power of the commissioners to make an allowance to· 
the city solicitor for services in state cases in tne mayor's court. This is clearly 
an error or flaw in the General Code which should be remedied at the next 
session of the general assembly. 

In this connection I beg to advise that I have heretofore held that such< 
allowances as have been made to prosecuting attorneys by the county commis-· 
sioners, by order on their journal, made prior to the adoption of the General Code· 
and intended to be operative prospectively, being in the nature of salaries and 
vested rights, are protected by Section 1376 of the General Code, during the· 
term of office of solicitor in whose favor they had. been made, or, at least, SO· 

long as the order remains unrevoked and unaffected by subsequent action of 
the county commissioners. 

Yours very truly, 

U. G. DENMAN, 
Attorney General. 

E~JPLOYEES OF PUBLIC SAFETY AND PUBLIC SERVICE DEPART:... 
MENTS WITHIN CLASSIFIED LIST-EXAMINATION OF-PER
SONS APPOINTED AFTER JANUARY lsT, 7910, AND BEFORE. 
ORGANIZATION OF CIVIL SERVICE COMMISSION. 

Members of police and fire department appointed prior to January lst, 1910;. 
immune from examination at present time; may only be removed after suspeusio11 
by departmental chief and full hearing .bY Civil Service Commission upon charges· 
preferred; other persons within public safety and public service department occu
pying positions within classified se1~uice and appointed prior to above date may be· 
removed at will, and hence required to take ch•il service examination. 

April 11th, 1911. 
HoN. ErGAR L. WEJNLAND, City Solicitor, Columbus, Ohfo. 

DEAR SIR:- I beg to acknowledge receipt of your letter of March 19th,. 
submitting for my consideration and opinion the following questions arising under 
the civil service law pertaining to cites: 

1. Are subordinate officers and employes of the public safety and 
public service departments occupyin::: positions within the classified 
service, as defined by the present Jaw, who were appointed or employed 
prior to January 1, 1910, now subject to examination? 
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·) \\'hat is the status of such officers and employes in said de
partments, and occupying such positions, who were appointed or em
ployed after January 1, 1!110, and bdore the organization of a civil 
~en· ice commis,ion? That is to say, are such appointments or employ
ments to be regarded as emergency appointment-; or employments or 
are they permanent; and if permanent, are the incumbents subject to 

discharge or remo\·al; and if they are subject to removal by what pro
cedure lllay they be removed? 

3. The members of the civil sen·ice commission ha\·ing qualified 
for office, and having organized the commission, but not having adopted 
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any rules or held any examinations, what is the status of persons ap.-· 1 

pointed to or employed in such positions subsequent to the date of sucli 
organization? 

All three of these questions directly raise a fundamental question, the solution 
of which will be necessary to the formation of a conclusion in each case, \'iz: 
What law, if any, governs the status of persons holding positions within the classi
fied service, as defined by the so called Paine law, but who have not themseh·es 
acquired membership in such classified service by appointment under Section 
4481 General Code (Sec. IGO, !)9 0. L. 566) ? 

Again all the questions above stated and suggested must be answered in 
regard to two general classes of officers and employes, those in the fire and police 
departments, and those in other subdepartments of the departments of public ser
vice and public safety. 

The first question submitted by you has already been partially answered in 
an opinion of this department. I ha\·e heretofore held that persons holding posi
tions in the department of public service and in the department of public safety, 
other than the police and fire departments need 110t be compelled to take exam
inations when the civil service board is prepared finally to hold such examinations. 
All such persons, however, being appointed or employtd without definite term, 
and not themselves being subject to civil service, may be discharged at any time. 
If discharged after the creation of an eligible list by virtue of submission to ex
amination by the civil service commission, their places must, of course. be filled 
by appointment from such digihle list and the recipients of such appointments 
would be entitled to the protection of ci\·il service rules. This lea\·es for our 
consideration that portion of your first question which relates to the members of 
the police and fire departments. 

The fom1er civil service law, as is well known, authorized the adoption and 
enforcement of such rules with regard to the police and fire departments only. 
These laws were in effect repealed on August 1, 1!10!1. This has been virtually 
decided by the Supreme Court in the case of State ex rei. v. Noble, in which your 
department was of counsel. However, Section lGG of the Paine law, which went 
into effect on that date, sought to guarantee the protection of the old civil service 
law to subordinates in these two departments- a thing that might possibly have 
resulted from simply leaving Section 152 ::\L C., unrepealed. Section 152 was, in point 
of fact, left intact when the Paine law was enacted, and is simply adopted by 
reference in Section 166 which adds nothing to it. Section 152 ::\f. C., is in part as 
follows: 

"The chief of the police and the chief of the fire department shaH 
have the exclusive right to suspend any of the deputies, officers or em
ployes in his respective department * * * 

"If any such employe be suspended as herein provided. the said 
chief of police or the chief of the fire department * * * shall 
fl-4 A. G. 
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' ~, * * certify sud1 fact to the mayor, who shall * * inquire 
into the cause of such suspension and render his judgment thereon, 
and his judgment in the matter shall be. final.'' 

This section unmolested, as it was, remained the law from the date of its 
enactment in HJO:!, at least until the adoption of the General Code. It now consti
tutes Sections -!37!1, 4380 and -!:181, General Code, which are as follows: 

"Section 437!1. The chief of the police qnd the chief of the fire 
department shall ha\·e exclusive right to suspend any of the deputies, 
officers or employes in his respective department and under his manage
ment and control, for incompetence, gross neglect of duty, gross immor
ality, habitual drunkenness, failure to obey orders given him by the 
proper authority, or for any other reasonable and just cause." 

"Section 4380. If any such employe is suspended as herein pro\·ided, 
the chief of police or the chief of the fire department, as the case may 
be. forthwith in writing, shall certify "such fact, together with the cause 
of such suspensjon, to the civil sen·ice commission. who, within five 
days from the receipt thereof, shall proceed to inquire into the cause of 
'uch suspension and render judgment thereon and such j uclgment in 
the matter shall be final, except as otherwi'e provicl"ed in this sub
di\·ision." 

"Section ,l:{t{j. The mayor shall have the exclusive right to sus
pend the chief of the police department or the chief of the fire clepart
ment for incompetence, gross neglect of duty, gros~ immorality, habitual 
drunkenness, failure to obey orders given him by the proper authority, 
or for any other reason:tble and just cause. If either the chief of police 
or chief of the fire department is so suspended the mayor forthwith 
,hall certify such fact, together with the came of such suspension, 
to the civil service commission. who within fi\·e clays from the date of 
receipt of such notice shall pr:1ccecl to hear such char~es and render 
_iud<;ment thereon. which :'h~ll be l'•Pal." 

Cncler these section,, members of the,;e two departments, whether appointed 
under civil sen·ice rules or not, may not he rl'moved fur failure to take an exam
ination. 

~one of the foreg;>ing di,cussion is in poi1.t ii it he concluded that any of the 
appointment:; described by you are tc·mporary or emergency appointments unless 
they were so cluracterizcd hy the ;:ppointin:~ a!Jthorit5· at the ti:ne they were made, 
and at any rate J am satisf1ed that the mere failure of the civil sen·ice commission 
promptly to discharge its duties. as required by law, ha, not creal<?<! ;;uch an emer
gency as need gi\·e ri"e to appointments under this list. 

The appoi11tmcuts. especially those in the fire and police department<, are then 
to he reg-arded as permanent appointments and the tenure of ,ffice of the appointees 
1s to be safe-guarded by the provisions of Section J.J:! :\L C It will he understood. 
of c0urse, that so far as the p1:blic service department, and those departments in the 
department of public safety. other than the police and fir.: departments, are con
cerned, the distinction between temporary and permanent appointment-; is imma
terial until there are persons in the civil service in such departments who have 
l:een appointed under civil sen·ice rules. Employes and subordinate officers may 
be removed at will, so far as any civil service rules are concerned. 
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The >ole question remaining for determination, before consideration of tht: 
separate specific questions submitted by yon, i~ as to when the new ci,·il scn·ict: 
rules become effective. The answer to this question, it 't:ems to me, is clear from 
a consideration of Section -Hill, General Code, being a portion of Section Jt;o of tht: 
Paine Jaw, which is in part as follows: 

.. Appointments shall bt made in the following manner: The ap
pointing board or officer shall notify the commission of any "<'acaucy to 
be tilled. The commission shall thereupon certify to such board or 
officer the three candidates graded highest * * *. Such board or 
officer shall thereupon appoint one of the three so certified * * 

CoJbidering this language particularly in the light of Section W~ of the Paine 
law as originally enacted, wherein it is said that no person within the classified 
sen·ice .. who shall have been appointed under such rules·· shall be remo,·ed except 
upon the filing of charges, etc., it becomes apparent that the new ci,·il service does 
not becom<:> effecti,·e at all until examinations are held and the certified li>b of 
cli~ihles are prepared and then, indeed, the rules are not applicable to a given position 
until there is a vacancy therein, and the same is filled by the appointment of one of 
the list of eligibles. The law will be searched in vain for a prrn·ision making 
it mandatory upon any officer or authority to remove any person who ha.-; not 
submitted to the civil sen·ice examination. However, this may clearly he done 
by any officer or board, excepting as to members of the police and fire departments. 
These, as has been seen, are still protected by Section l.'i~, :\I. C., which provides 
that they must be remon:d, if at all, by the mayor. after suspension upon charges 
by the chief, of the respective department> . 

• \nswering your questions specitically, the following conclusions are reached. 

I. :\lt·mbers of the polic.: and tire departments a[Jpointed pri.1r to January 
1, l!I!O. are immune from txamination at the pre;,cnt time. They may only he 
rem"' ed aft.:r su::pension hy their clepartnwntal chid and full hearing- hy the civil 
srn·ic.: commi:-:-ion upon the chargt•s preferred. :\ll other per-;on< within the puhlic 
hafd; and puhlic sen·ic.: ckpartment' occupying position' within the clas<;iticd ser
vice, and \dJO w.:re appointed prior to that date. may, be n·nw\·ed at will, and 
henc,·, may he required to ta:..e the civil -enic.: examination,. 

~. The answer to thi . .; cjue;,tion i, the ,;nnt• a' that to the Jir,t fJUt·,tion, that 
i, t" -ay. members of the police and fire department cannot he· compelled I'> take 
the l'xamination, while otllL'r, within the eh-,ified ;,cnice may he requin·d to do <'J. 

:l. The sam.: rule above rklim·d applil·, to p.:rsnJh appointed and employed 
aflt'r the ei, il service· cmnmi,,ion i, on;anizl·d hut hdore any examination h;h been 
hdd. :\lemhc:rs of the police and lirl' departmenh an· immune from examinatim1. 
Oth.-r- arl' 1nt immun.: lmt n.:ccl 11<•t he compell.:d to take the examination. 

The who!.: matter may he 'umnll'cl up in a word "' far as the po<iti· 111· in 
the Ill\\' cJa,,ifi.:d li-t nub ide the police ancl fire dtpartments an· conct·nwd. ,·iz: 
?\o inenmhents nf <uch positicms will he necessarily !>uhject to or protectt•d hy any 
civil '<·nice rules exreptin~ thc>-l' who have hten appoint.:d t:~ till vacancic·s aft.:r 
t•xamination by the ci,·il s.:rvice commi.;,ion. 

Yours very truly, 
1J. G. DEN~IA:s", 

Attomey General. 
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MUNICIPAL CORPORATIOXS-RIGHT OF PETITIOXER uXDER SEC
TION 3772 OF THE GENERAL CODE TO WITHDRA \\- X A~IE
FULLY DISCUSSED. 

March lOth, 1910. 
Ho~ H. R HILL, Cit_v Solicitor, Ashtabula, Ohio. 

DEAR SIR:- I am in receipt of your letter of recent date 111 which you sub
mit the following for my opinion : 

"On Xovember 27, 1909, the council of Ashtabula passed an 
ordinance granting a renewal of franchise to the local street railway 
company. On December 23, following, a petition was presented to 
council purporting to be signed by 15o/c and more of the qualified elect
ors of the city, requesting election as provided by law. Some time in 
January, 1910, another petition was presented to council by different 
signers of original petition asking that their names be withdrawn from 
the original petition. \Vithin a week or so thereafter a third petition 
was presented to council by some of those who had signed this with
drawal petition indicating that they had changed their minds, and ask
ing that their names be replaced on the original petition requesting 
election. You desire to know. 

"First: Had the signers of the original petition the right to 
withdraw their names before the council took action? 

''Second: Had the signers of the withdrawal petition the right to 
have their names replaced on the original petition after thirty days 
had elapsed after having previously withdrawn them?" 

Answering your first and second questions I beg to call your attention to 
Section 3772 of the General Code which is as follows: 

"If, within thirty days after the passage of an ordinance granting 
a franchise, extension or renewal thereof, to a street railroad, there is 
presented to the council or filed with its clerk a written petition signed 
by fifteen per cent of the qualified electors of such municipality, to 
be determined by the. highest number of votes cast for the mayor of 
the municipality at the last preceding municipal election, requesting 
such ordinance to be submitted to a vote of the electors thereof, the 
ordinance shall not become operative until it has been so submitted 
and has received a majority of the votes cast thereon." 

By the terms of the above statute after the required petition is flied with 
council requesting an ordinance granting franchise to be submitteci to a \'Ote, 

"The ordinance shall not become operative until it has been so 
submitted and has received a majority of the votes cast thereon." 

The filing of the petition acts as i veto, and as soon as the petition is filed 
the ordinance becomes inoperative, and will continue so until it has been sub
mitted to an election and has received a majority of the votes cast thereon. It is 
not within the power of the signer of such a petition to withdraw his name from 
the same after the required number has been secured and submitted to council, 
nor is it within the power of council to permit a name to be withdrawn. The 
moment the required petition is filed with council requesting that such an ordinance 
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be submitterl to a vote, the ordinance becomes inoperative, by the terms of the 
above statute, and may not become operative until such ordinance has been sub
mitted and receives a majority vote thereon. 

I have examined the authorities which you submitted in your letter to this 
department, and I do not think any of them are in point, for the reason that the 
filing of the petition protesting against an ordinance granting a franchise does not 
confer any jurisdiction upon council, but merely, as clearly stated in the statute, 
renders the ordinance inoperative. 

I am, therefore, of the opinion that the signers of the original petition have 
not the right to withdraw their names from the same. 

Yours very truly, 

U. G. DE)JMAX, 
Attome}' Gmeral. 

CIVIL SERVICE COMMISSIOX- APPOIXTMEXTS OF. 

February 3d, 1910. 
Ho~. HAROLD \V. HousToN, City Solicitor, Urbana, Olzio. 

DEAR SrR:- I am in receipt of your letter of January 31 in which you ask 
to be advised whether or not a majority of the commission which appoints the 
civil sen·ice commission must concur in every appointment to the civil service 
commission, or whether each member of the appointing commission may, independ· 
ent of the others, select a man to serve upon the civil service commission. 

I beg to call your attention to Section 157 of the Paine law which is, in 
part, as follows : 

·'In all cities, the president of the board of education of the city 
school district in which the city is located, the president of the board 
of sinking fund commissioners, and the president of the council slzall 
coustitutc a commission which slza/1 appoint three resident electors of 
the city to be known as civil service commissioners. * * *" 

You will note from the above section that the above enumerated officers 
"shall constitute a commission" and that the commission shall appoint the civil 
service comm1sswners. Nothing whatever is said in the above section about any 
one particular member of the commission appointing a member of the civil ser· 
vice commission, but the commission, as a board, are to make the appointment 

Yours very truly, 

U. G. DEXMAX, 
Attor11ey Ge11eral. 

AUTOMOBILE REGISTRATIO~ ACT-·REGULATIO)J OF CHAUFFEURS 
BY MUXICIPALITIES. 

J!unicipal corporation m<ly regulate use of streets by operators of motor 
velzicles otlzcr tlzan registered clzattffeurs. 

July 28th, 1910. 
Ho~ CH.\RJ.Es C. Co~:-mr.L, Village Solicitor, Lisbon, Olzio. 

DE.\R SIR:- You ha\'e submitted to me for my opinion thereon the' following 
question: 
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May a municipality by license or ordinance, or otherwise pre
scribe the qualifications of a chauffeur or impose conditions as to the 
persons operating motor vehicles upon its streets? 

This question involves the construction of the following provisions of law: 

Section 6291 General Code. ''The term 'chauffeur' includes e\·ery 
person operating a motor vehicle for hire or as an employe of the 
owner thereof." 

Section 302 General Code. ·'A person operating a motor yehicle 
as a 'chauffeur' shall file an application for a registration in the office 
of the secretary of state * * *" · 

Section 6304 General Code. "'Upon receipt of such application 
the secretary of state shall file it * * * He shall forward a list of 
such registered chauffeurs * * * to the county clerk in each 
county in this state. 

Section 6305 General Code. ''Upon the registration of a chauf
feur the secretary of state shall forthwith issue to him a badge 
* * * ., 

Section 6~07 General Code. ''Local authorities shall not regulate 
the speed of motor vehicles by ordinance, by-law or resolution 
* * *" 

Section 3632 General Code. (All municipal corporations shall 
haYc the general power) "to regulate the use of * * * automo
biles and every description of carriages kept for hire or lic·ery stable 
Pll1·poscs; to license and regulate the usc of the streets by persons 
who usc vehicles or solicit or transact business thereon; * * ,. .. 

It is elementary that if the general a,;sembly has itself enacted laws of 
state-wide application on either of the subjects concerning which you inquire, the 
city may not exercise its general regulatiYe and licensing powers with respect 
thereto. That is to say, if there are laws relating to the licensing of chauffeurs 
and the qualiftcation of persons operating motor vehicles within the state, such • 
Jaws would supplant and qualify a general municipal power to regulate the usc of 
public streets and to license persons using Yehicles upon such streets. 

An examination of the foregoing sections, which I believe to he the only 
ones applicable to the question submitted by you, discloses the fact that the auto
mobile law, so called, being the chapter of the General Code relating to motor 
vehicles, does not assume to regulate or to prescribe the qualifications of persons 
operating motor vehicles other than those employed by the owners. That is to 
say, while a person who operates a motor vehicle as an employe of its owt}er, or 
for hire, must be registered as a chauffeur, the owner himself or whoeyer he per
mits to operate such motor vehicle need not be registered. Thus a member of 
the owner's family would not be a "chauffeur" within the meaning of the auto
mobile law. 

It is apparent then that the state law does not completely regulate the opera
tion of motor vehicles, and does not completely prescribe the qualifications of 
persons operating the same. 

In the statutes above quoted will be found ample municipal authority to act 
in cases not covered by the state law. It is clear therefore, that the council of a 
municipal corporation may, by license or otherwise, regulate the use of its streets 
by operators of motor vehicles other thau registered chauffeurs. Any reasonable 
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personal qualification exacted of owners or other persons, aside from registered 
chauffeurs, by a municipal corporation, as a condition of the right tu operate a 
motor vehicle upon its streets, is valid under existing laws. 

Yours very truly, 

l.'. G. DE:\:\L\:\, 
A ltorney Gmcra /. 

ML':\lClPAL ELECTRIC LIGHT PLA:\T-COC':\CIL MAY DETERMI:\E 
A:\10L'XT CHARGEABLE AGAIXST CITY FOR CCRRE:\T CSED 

BY IT. 
September 2:!d, HIIO. 

Hox. M. R. S~!!TH, City Solicitor, Con11eaut, Ohio. 

DEAR SIR: -I beg to acknowledge receipt of your letter of July :loth, en
clo,ing a communication addressed to you by Hon. E. ]. Parrish, :\layor of the 
City of Conneaut, in which he states that the council of said city has from time to 
time assumed to fix the rate which shall be charged against the city by the 
director of public service for electric current produced in the electric plant owned 
by the city and consumed in the lighting of the streets and "ublic places of 
the city. 

You request my opinion as to the authority of council to take such action. 
There is no provision of law expressly requiring or authorizing any charge of 
this sort to be made; as a matter of business management and book-keeping it is 
doubtless expedient and advisable. 

Section 4:366 General Code provides that, 

'"The director of public :o.ervice shall manage municipal * * 
lightiug ~, * ~· plants." 

Section 4211 provides that, 

* 

"The powers of council shall be legislative only, and it shall per
form no administrative duties whatever ~· * *" 

Section 4240 General Code provides that, 

'"The council shall have the management and control of the 
finances and p~;operty of the corporation, except as may he otherwise 
pro\·ided * * *" 

l_·nrler these three sections a very difficult question arises as to what municipal 
authority possesses the rate-making power in connection with a municipal electric 
light plant. The exercise of such power is expressly \'ested in the director of 
public service as to municipal waterworks, but, as above stated, there is no cor
responding provision as to municipal lighting plants. 

Your question, however, does not relate to the fixing of rates chargeable 
against private consumers. \\'hat the mayor terms "the charge payable by the 
city" is really the amount which the city contributes from its general revenue'l 
raised by taxation for the support of the plant. It is elementary that council and 
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cl'>uncil alone has the power to determine the amount of money which is to be 
expended from the proceeds of taxation for a given municipal purpose. 

lt matters not, therefore, which, as between council and the director, has 
t(chnically the rate-making power. Council has the undoubted and exclusive 
power to determine how much money the city will pay for the support of the 
electric light plant from its general reYenues. Such a payment, of course, can 
only be made from an appropriation made in accordance with law by council. 

The mayor suggests that it is not fair to private consumers that the city 
should pay less for the current consumed by it than such consumers are obliged 
to pay. However, this action is within the powers of council and council may, 
if it sees fit, refuse to apply any moneys raised by taxation to the support of the 
municipal plant, and thus require that the rates charged against private consumers 
shall pay for the light furnished the city. 

Ricker \". Lancaster, 7 Pa. Sup. Ct., 149. 
Preston \". \Vater Comrs., ll7 Mich. 089. 
Gallipolis v. \\"aterworks Trustees, 2 ::\. P. 161. 

Yours \·ery truly, 

C. G. DE:\MA::\, 
Attorney General. 

CITY SOLICI fOR- SALARY OF. 

Council lllay 110t f'ro·;_>ide additio11al salary jl)r city solicitor for services as 
prosecuting attor11ey of 111ayor's court. 

October Gth, HHO. 
Hu).". A. E. }.\COBS. City Solicitor, Wel/stou, 0/zio. 

DE.\R SIR:- In your letter of September lOth, receipt whereof is acknowl
edged. you state that the Bureau of Inspection and Supervision of Public Offices 
has disapproved an ordinance of the council of the city of \\7 ellston prescribing 
additional compensation for city solicitor as prosecuting attorney of the mayor's 
rourt, and making such compensation in the nature of a percentage of fines and 
costs collected in said con rt. 

The criticism of the Bureau was based upon the fact that the Municipal Code 
requires council to fix a '"salary" for the city solicitor. You question this ruling 
and refer to Section 137 Municipal Code as amended 90 0. L., 4.)~, which pro
Yides in part that the solicitor as prosecuting attorney of the mayor's court "shall 
receive for this service such compensation as council may prescribe." You re
quest my opinion as to the question thus presented. 

Whatever may have been the rule prior to the enactment of the General 
Code I am clearly of the opinion that at the present time council is without author
ity to provide additional compensation in the shape of a .separate salary or a 
separate schedule of fees, or anything of the sort for the solicitor as prose
cuting attorney of the mayor's court. In carrying the provisions of the act in 
99 0. L., 458, into the General Code, the general assembly has stricken out the 
provision for additional compensation and has simply made it a part of the official 
duties. of the city solicitor to act as prosecuting attorney of such mayor's court. 
See Sections 4306 and 4307 of the General Code. 

Tbe compensation of the solicitor then is to be provided by council in the 
discharge of its power and duty to fix the salaries of all mu11icipal o fficed. 
Inasmuch as the General Code was adopted on February 15, 1910, it is apparent 
that it is the Jaw by which the validity of the ordinance in question must be 
tested. 
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\Yhile the question is not free from doubt inasmuch as council sttms to have 
-authority to fix the '·compensation" of officers in the city gol·trnment, I am of 
the opinion that the compensation of the solicitor must he a salary ancl that at 
any rate council has no aud10rity by s_eparatc ordinance to provide a special salary 
or measure of conpensation for the solicitor as prosecuting attorney of the 
mayor's court. Yours 1·ery truly, 

C. G. DEXMAX, 
Attomcy Gclleral. 

COUXCIL :VIAY TRA.:-:SACT GENERAL BUSI~ESS AT SPECIAL 
"!\IEETT~G. 

September 19, 1910. 
Hox. THO)L\S C. DAVIS, City Solicitor, Massillo11, 0/zio. 

DE.IR SIR :-I beg to acknowledge receipt of your letter of September 6th 
in which you submit for my opinion thereon the following question: 

:\.fay business other than that specified in a call for a special meet
ing of council be lawfully transactecl at su~h meeting? 

In my opinion when council has been lawfully called together in special 
meeting it i' assembled for all purposes and may lawfully undertake any action 
within its powers. It will be observed that the General Code, section 4239, which 
provides for special meetings, does not require that notice of the business to be 
transacted thereat shall be sen·cd upon the members. Such a specification of 
business would seem. therefore, to be superfluous. Council, under section 4238 
General Code, has authority to "determine its own rules." If council has adopted 
a rule respecting the matter. such a rule will govern. In the absence of such a 
rule I am of the opinion that council is not limited in its authority to transact 
busines, at a special meeting to such business as is specified in the notice. See 
generally. Young v. Rushsylvania, ~ C. C. 72; Shaw ex rei 1·. Jones, 4 ::-J. P. 372; 
Magenau et al v. Fremont, !l L. R. A. 787 (Xeb.). 

Yours very truly, 

u. G. DEN!\IAN, 

A ttomey Ge11eral. 

SIXKTXG FUXD TRUSTEES- POWER TO LOAN "!\10~EY. 

Sinking fund trustees, power to loan money 011 certificates of indebtedness 
issued in anticipation of the collection of taxes. 

April 14th, HHO. 
HoN. W. R. W~nTE, ]R., City Solicitor, Gallipolis, Ohio. 

DE.\R SIR:- Your letter of ).{arch 28th is recei1·ed in which you ask my 
.opinion upon the following question: 

"Can the sinking fund trustees of this city lend the department of 
sa fcty and department of service money on a certificate of indebtedness 
such as they are allowed to issue in anticipation of the collection of 
.taxes?" 
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In reply thereto l beg leave to submit the following opinion: 
Sections :391:2 and :3!)13 of the G«teral Code read as follows: 

Section 3!Jl2. ":-.funicipal corporations shall have special power to 
borrow money and to maintain and protect a sinking fund. The power . 
to borrow money shall be exercised in the manner pro\·ided in this 
chapter." 

Section 3!Jl3. ''In anticipation of the general revenue fund in any 
fiscal year, such corporations may borrow money and issue certificatfrS 
of indebtedness therefor signed as municipal bonds are signed, but no 
loans shall be made to exceed the amount estimated to be received from 
taxes and revenues at the next semi-annual settlement of tax collections 
for such fund after deducting all advances. The sums so antici
pated shall be deemed appropriated for the payment of such certificates 
at maturity. The certificates shall not run for a longer period than six 
months, nor bear a greater rate of interest than six per cent., and shall 
not be sold for less than par with accrued interest." 

It is under these sections that the certificates of indebtedness. concerning 
which you speak, are issued. The only power given to the trustees of the sinking 
fund to invest in the obligations of the municipality is found in sections i:l922 and 
4514 of the General Code, which read in part as follows: 

Sec. 39:2:2. ''\Vhen a municipal corporation issues its bonds. it 
shall first offer them at par and accrued interest to the trustees of the 
sinking fund, in their official capacity, or, in case there are no such 
trustees, to the officer or officers of such corporation having charge of 
its debts, in their official capacity. * * * *" 

Section 4514 reads as follows : 

"The trustees of the sinking fund shall im·est all moneys received 
by them in bonds of the United States, the State of Ohio, or of any 
municipal corporation, school, township or county bonds, in such state_ 
and hold in reserve only such sums as may be needed for effecting the 
terms of this title. All interest received by them shall be re-itwested 
in like manner.'' 

This power is limited by the two above quoted sections of the General Code 
to investments in the bonds of the municipality, and the enumeration of the securi
ties in which the sinking fund may be invested by trustees of that fund found in 
Section 4514, supra., excludes, by the well known rule of enumeration and exclusion, 
the investment of such fund in any other form of securities. 

I am, therefore, of the opinion that the sinking fund trustees of your City 
cannot lawfully lend money from the sinking fund on indebtedness issued by the 
departments of safety or of service. 

Yours very truly, 

u. G. DENMAN, 

A ttoruey Geneml. 
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ELECTIO:\S- SPECIAL. 

Special clectivu 011 question vf issuaucc vf bauds may IJe held 1111 date of 
primary election, a11d at same polling plaL--es. 

April, ;!.)th, l!llil. 
Ho::>. OA\'ID G. }E.:\'KI::>s, Cit:y Solicitor. J'ozmystm,•u, Ohio. 

DEAR SIR:- I beg to ackn:Jwledge receipt of your letter of April ith in whick 
you st:bmit for my opinion thereon the following question : 

··can the local board of education -;ubmit to the du:tors at the 
primaries to he held in }.lay the question of a bond isoue for 'c~vml 
house purposes: If so, is such primary ··:~ general election'' under 
Section ~9!ll R. S., or could it b~ considered, the necessary prelimi
nary publication bein:s made by the board, such a ",:pecial election 
called for the purpose·· as to sati-;fy said statute?'' 

Section :{!l!ll Revised Statutes. cited by you. is Section ifi:!.J General Code. 
and provides in part as follows: 

"\Vhen the board of education of any school district determines 
that '' * * it is neces,;ary to purchase a site '-' * * to erect a school 
house etc. * * * the board shall make an estimate of the probable 
amount of money required '~ * * and at a general election, or special 
election called for that purpose, submit to the electors of the district 
a question of the issuing of bonds for the amount so estimated. 
Xotices of the election required herein shall be given in the manner 
provided by law for school elections." 

The primaries do not constitute a gclleral clcctivll. This is clear from a 
consideration of section 1 of thC' Primary Election Law. Section -!1-!W General 
Code. It is also clear upon consideration of the fact that not all of the qualified 
electors of a sub-division are permitted to vote at the primaries. 

The exact question for determination is, it seems to me, whether or not 
notice may be given of the holding of a special election on the date of holding 
the primary. It is undoubtedly true that much confusion would result from 
proceeding in this manner. The qualifications of electors entitled to vote at the 
primaries would be entirely different from those of electors entitled to vote at 
the special election. Separate ballot boxes would have to be provided for the 
special election, and for many similar reasons l am reluctant to hold that elections 
may he held upon the same day. 

However, the question is one of power and not of convenience, and unless a 
positive prohibition against holding a special election on the date of a prinnry and. 
of course, at the same polling places, can be found. I am of the opinion that the 
power to do so exists. There is no such provision of law. 

Section 3!l!ll Revised Statute<; was enacted before the primary ekction law. 
Cnder its provisions special elections might be held, after ad,·ertisement, on the 
day subsequently fixed by law for the holding of primaries. The primary election 
law did not expressly amend or, in part, repeal Section 3!J!ll. Repeals by im
plication are not favored. So long as it is possible to hold the two elections at 
the same time,- and this can not be questioned- there could not be said to be 
any legal inconsistency between the two acts. They would both have to stand, 
therefore, and the power to advertise and hold a special election on the date of 
holding the primaries would have to be upheld. 

Very truly yours. 
L. G. DEN~!AX, 

A 1/onzey General. 
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BOARD OF HEALTH- :\!EMBER :\IA Y NOT BE SALARIED CLERK OF. 

April 25th, 1910. 
HoN. }A:.!ES C. ELLJOTT, City Solicitor, Grecll'i.!illc, 0. 

DEAR SrR: -1 beg to acknowledge receipt of your letter of April 9th in 
which you request my opinion as to the right of a member of a city board of 
health to serve, by election of said board, as clerk thereof, and to recei\·e a salary 
therefor. 

Section ~1L) Revised Statutes, present Section 4-H2 General Code, provides 
as follows: 

'"The board shall have exclusive control of its appointees, 
defining their duties and fix their salaries, but .no member of the 
board of health shall be appointed as health officer, nor shall a mem
ber of the board of health nor the health officer be appointed as one 
of the ward physicians." 

As you suggest, there is a principle of statutory construction, designated by 
the phrase r:rpressio unius r:rcluso alterius est, upon which it might, with some 
show of reason, be argued that because the general assembly had undertaken to 
prohibit certain appointments being made by the board of health and had failed 
to prohibit this particular appointment to be made. therefore, the intention was to 
permit the latter to be made. This principle, however, is, in my judgment,' over
ridden in the case _submitted by the paramount principle of public policy that 
prohibits a member of an administrative board from holding a salaried position 
under the authority of such board; the two positions are incompatible, and unless 
the general assembly has expressly authorized them to be held by the same person 
they may not be so held. It will not be presumed under favor of any "rule 
of con:::tn~cticn" that the general assembly intented to abrogate a principle of 
public policy in a given case. Yours nry truly, 

U. G. DEN MAX' . 

Attomry General. 

CITY SIXKTXG FUXD TRUSTEE :\JAY XOT BE :\fE:\fBER OF CITY 
BOARD OF REAL EST ATE ASSESSORS- OFFICER TRANSPORT
ING WORKHOUSE PRISOXERS ENTITLED TO :\IILEAGE FOR 
HIMSELF ACCORDING TO TRIPS :\lADE. 

April 25th, 1910. 
HoN. C. \V. Jc.;NrPER, City Solicitor, Nelsonville, 0. 

DEAR Sm :-T beg to acknowledge receipt of your letter of April 8th sub
mitting for my opinion thereon the following questions: 

1. l\f ay the offices of member of the board of sinking fund trus
tees of a city, and member of the board of assessors of real property 
of the same city be held by one person? 

2. Is the officer transporting workhouse prisoners to the Colum
bus workhouse under contract as provided by law entitled to mileage 
for himself for each convict transported, when more than one convict 
is taken on a single trip? 
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The principle upon which your first question may be amwered were laid down 
ir. a previous opinion addressed to you. It was then held that where a power to 
be exercised by the president of a board, elected from its membership, conflicts 
or is incompatible with a power to be exercised by the incumbent of another 
office, the same person might not hold membership in the board, implying the 
·possibility of ·election as president, and_ at the same time hold the other office 
m question. As you point out, Section 3 of the act providin.s for the election 
of assessors of real property, now Section 3:~Gfl General Code, provides that, 

•·J f * * * there is a vacancy in such office in any city it shall 
be forthwith filled by the mayor, city treasurer, and the president of 
the board of sinking fund trustees, or any two of them.'" 

It is my opinion that offices are incompatible when one of them is to be filled 
by appointment by the incumbent of the other. 

In addition to this reason there is another suggested by you that the 
duties of the board of real estate assessors in fixing the valuation of real prop
erty are in a sense inconsistent with those of the board of trustees of the sink
ing fund in fixing the rate of tax necessary to provide for the sinking fund 
of a city,_ and with those of the same board as city tax commissioners, in approv
ing the general levies for municipal purposes as certified by council. 

Your second question. it seems to me, is clearly answered by consideration 
of Section GSOJa Revised Statutes, now Section 12383 General Code. which pro
vides that, 

"' * * * officer transporting a person to such workhouse shall 
have the following fees therefor: six cents per mile for himself, going 
and returning, and five cents per mile for transporting each convict, 
and five cents per mile going and coming for the services of each 
guard, to be allowed as in penitentiary cases 

Under this section, in my opinion, mileage is receivable by the officer for 
himself according to the number of trips made, and not the number of convicts 
transported. 

You also ask what authority determines the necessity of taking a guard. 
In my opinion this question is to he determined by the exercise of the discretion 
of the officer, or his superior, in the department of public safety. 

Yours very truly, 

u. G. DE:<r!\!A:-1, 
Attomey General. 

:\iU::\'ICIPAL CORPORA TIOXS- SI::\'KTXG FU::\'D LEVY. 

Provision of statute as to time when trustees of 11111nicipal sinking fund uwst 
certi!J.• rate of tax for sinking fuud />!trposes is director:y;. 

April 21st, 1910. 
HoN. CoRNELL ScHREinER, City Solicitor, Toledo, Ohio. 

DEAR SIR:- I am in receipt of a letter dated April 15th from the Board of 
Trustees of the Sinking Fund of the city of Toledo, calling my attention to the 
provision of section 10~ :\I. C., section 4513 General Code, which requires said 
trustees to certify to council 011 or before the first Jfonday in .lfay of each year, 
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the rate of tax necessary to provide a sinking fund for the future payment of 
bonds, etc., and stating that owing to the forthcoming appraisement of real prop
erty, the trustees are unable to estimate the aggregate valuation of property 
subject to taxation in the city for the year 1910. The trustees feel that they are 
unable for that reason to fix the rate of tax necessary, and to certify the same 
to council at this time. The board, therefore, desired me to advise it as to 
whether the provision as to time, embodied in the above cited section, is directory 
or mandatory. 

Ordinarily I should have, of course, referred this inquiry to you as legal 
.adviser of the board. It seemed to me, however, that the question was urgent 
and called for immediate answer. I have, therefore, taken the liberty to regard 
-the inquiry as coming from you and to address the opinion thereon to you, with 
the request that you advise the trustees in the premises in accordance with your 
own best judgment. 

In my opinion the provision above referred to is directory. It is a part of 
.section 4513 General Code, which also provides that, 

"The council shall place the several amounts so certified in the 
ta.r ordhwnce before and in preference to any other item, and for the 

· full amount certified." 

The ''tax ordinance" referred to herein is evidently that required by section 
3i94 General Code, formerly section :30 :\£. C. It need not be passed so as to 
take effect before the first :\fonday in July. Inasmuch as the duty of council, 
to include the le,·y certified by the trustees of the sinking fund in said ordinance 
without question or re\·ision, is mandatory, there seems to be no necessity what
ever requiring the trustees to make the certification sooner than a reasonable 
time prior to the time when council must act. 

It is hy no means clear, huwever, that council need act on the exact date 
prescribe(\ in the statute: the contrary has been held 111 this state. (Gates vs. 
Beck\\·ith, 2 \\'. L. :\I. 08!1.) 

It is a general rule of statutory construction that provisiOns as to time are 
presumed to be directory unless the contrary plainly appears. Another cardinal 
rule is that a statute will be regarded as directory unless it clearly a'ppears that 
the lcgislati\'C intent was to make non-compliance with the statute fatal to the 
exercise of the power therein pro,·ided for. Inasmuch as section 108 :\L C does 
not confer a power hut. on the contrary. commands a luty it seems clear that 
it could not han lH·en the legislative intent that these vital proceedings for the 
le,·y of taxes shcntld he annulled simply by failure to obsene the provisions as to 
time 

For all of the ahnve reasons I am of the opinion that the statute is manda
tory, and that the hoard of ;;inking fund trustees and the council may both delay 
the action necessarr to fix the levy for taxes for the year HJll until such time 
as the total valuation of property subject tv taxation in the city may be deter
mined or '~stimated with some degree of accuracy. 

Very truly yours, 

U. G. DEN:IlA~, 

A ttomey Ge11eral. 
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::>.H . .'XICIP.\L CORPOTC\ TIOXS- SECRET SERVICE OFFICERS t:XDER 
SECTIOX G1~fl GEXER.\L CODE, ~IlJST BE .\PPOIXTED BY A)JD 
PAID L'POX VOUCHER OF DIRECTOR OF PUBLIC SAFETY. 

June 13th, 1910. 
Hox. ].DIES L. LEOX.\RD, City Solicitor, J!t. Vemo11, 0/zio. 

DE.\R SIR:-Your letter of June 7th is received in which you request my 
opinion on the following question: 

"Section lil3!l of the General Code provides that 'council may use 
any portion of the fines, collected for the violation of the local option 
law, for hiring detecti\·es or secret service officers, etc. 

"1st Question: \\'ho hires such detecti,·es or officers, the council, 
mayor, or director of safety? 

"2nd Question: How arc such detectives or officers paid, by 
voucher appron'rl by the council, mayor. or in what manner?" 
In reply I be" leave to submit the following opinion: 

Section til:lfl ot the General Code reads as follows: 

"The council of a city or village, by ordinance. may provirle for 
the rlestruction of intoxicating liquor found to have been kept for 
illegal sale or distribution, or implements or nssels used for such 
illegal sale or distribution. Such council may usc any part of the 
tim,,, collected for the violation of the local option law, for hiring 
1letecti\·es or secret scn·icc officers to secure the enforcement of such 
law, and may appropriate not more than one hundred dollars annu
ally from the gcn<.'ral revenue fund for enforcing the local option law 
when there arc no funds a\·ailahlc from such fines so collected." 

Cnder the provisions of the ahon quoted section GI:1!) the power is given 
to till' cit~ contH:il to U!:>l' any part of the tines collected for ,·iolation of the local 
option law for tlH' pnrpfiSP of hiring 1ktcctivcs or secret sen·ice officers to secure 
the cnioret·:.:l'llt of ;.uch law, bnt •;nch fnnds mn;.t he usc<l by council in the 
mannl'r pn·-crihl'cl hy law. 

Sel'tion ':!II .,f thl' Cl'neral Cocle re;uls a~ follows: 

"Th· fHl\\'t'r.; of council sltall h(' kgi~lativl' only, ancl it shall per
'"n'l 1111 :l<ln;ini,t:-;,tin· clu!ies \\'hall'n·r an<l it -hall neither appoint 
~:r If l't 111 ~~ f111 ~U ~~ f I~ !~t·r·r I If l" dp}oy(.' j :1 f~t' Cit~ j..!l )\'l'fl1i11l'llt l'Xl"L'[)t 

t~:n...:t' of it-.. cwn l o !_~·. c~I',Tt al.\ ·i~~ ot~·vrwi..:.: pr11Yi'!l'd in thi-.. titl<.' . 
. \II contral'l' n· ;Pirin·' t!.t· authority of rounril for their ('Xl'rution 
.:•all h· tl'tvr.-rl i· -'" an<i c·lll'dudt·cl to l'l'rforman<'l' l>y tlw hoar<! or 
({:it"•::~ !·: \11 rr ( !':~r;.:t.· nf tl•t.• 111:lttt. f:' t!J \\1 ich thty rl'lah·. and after 
~'t~tl:or~f\· tn 1 ... :lkt• ... ne!1 Cr111t .. ; ~.·t...; l1a~ ln·en gi\'cll ancl t!'t.: !lt.'l"C' ... sary 

:~.r~·r, :·riat:o~l n ~u\·, t.onncil ~~'all t lkl' Pll fnrt:1er aL·tion t:H·n·on." 

"l:l'rler t!w dire,·tinn qf thl' mayor, tlw director of pnhlic o;afety 
'hall ht· till' L'Xt'.:ntin· head of the police an<l :in· rll'partments. He 
~hall Le t! l c:·id ;:·'.,-j .. j. tr;•tiYc autl•ority of ti~L· charit:·. correction 
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and building department!>. He shall have all powers and duties con
nected with and incident to the appointment, regulation and g.o,·ern
ment of these de)1artments except as otherwise provided by law. He 
shall keep a record of his proceedings, a copy of which certified by 
him shall be competent evidence in all courts." 

Section 4369 : 

''The director of public safety shall make all contracts in the 
name of the city with reference to the management of such depart
ments, and for the erection or repair of all buildings or improve
ments in connection with, and for the purchase of all supplies neces
sary for, such departments, subject to the restrictions imposed by law." 

Section 4378 of the General Code reads in part as follows: 

"The police force shall preserve the peace, protect persons and 
property, and obey and enforce all ordinances of council, and all crim
inal laws of the state and the United States. * * *" 

Section 4375 of the General Code reads as follows: 

"The director of public safety shall have the exclusive manage
ment and control of all other officers, surgeons, secretaries, clerks and 
employes as are provided by ordinance or resolution of counciL He 
may commission private policemen, who may not be in the classified 
list of the department, under such rules and regulations as council 
prescribes." 

The above quoted section 4211 of the General Code limits the power of 
council, and I am of the opinion that, in view of such section, council has no 
power to hire the detectives or secret service officers, the employment of whom is 
authorized by section 6139, or to issue vouchers for the payment of the same. 
The only power possessed by council, under section 6139, is to authorize, in proper 
legislative form, the expenditure of a part of such fines by the proper muni
cipal officer for hiring such detectives or officers. 

I am further of the opinion that, the enforcement of the local option law 
being within the duties of the police department of a municipality, under section 
4378 of the General Code, supra, the detectives or secret service officers provided· 
for by section 6139 of the General Code, should be appointed by, and paid upon 
the voucher of, the director of public safety, by virtue of the above quoted sec
tions 4368, 4369 and 4375 of the General Code, which place the conduct of such 
department, the employment of such special officers, and the making of all con
tracts in regard to such department within the jurisdiction of the director or 
public safety. 

Yours very truly, 

u. G. DENMAN, 

Attor11ey Gelleral. 
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A PPROPRl.\ TJO:\S- C:\:\ BE :\0 SCPPLDIE:\T.-\L .-\PPROPRI.-\ TIO:\ 
ORDI:\AXCE IX :\DDlTIOX TO SE~ll-A:\:\C.-\L :\PPROPRIA· 
TIOX ~IADE FR0::\1 GEXERAL FC:\D. 

Sections 3623 and 3800 General Code. 

Contingent fund, there is only 011e contillgelll fund. Can be 110 colltingent 
waterworks fund. .11oney appropriated reverts to fund from which taken, whm 
the specific purpose for which appropriated are fully accomplished, or else at end 
of fiscal year. 

June 29th. 1910. 
Hox. CrSTER SxYDER, City Solicitor, Lorain, Ohio. 

DEAR SIR:- You ask whether or not a supplementary appropriation ordinance 
can be made at this date appropriating a sum of money from the general fund 
of the city to a ri\·er dredging fund and public land fund, such money to be used 
for the purpose of dredging a navigable water way and depositing the dredgings 
upon swamp lands within the municipality. 

I beg leave to advise you that appropriations for such purposes can be made 
only under the provisions of section 3797 of the General Code, "at the beginning of 
each fiscal half-year'' and that, therefore, no supplementary ordinance can accomp
lish this purpose. 

Section 3623, General Code, provides that a municipality shall have power 

"To construct, open, enlarge, excavate, improve, deepen, straighten, 
or extend, any canal, ship canal or watercourse located in whole or in 
part within the corporation, or lying contiguous and adjacent thereto." 

Dredging a water way is, therefore, one of ''the several objects for which a 
corporation has to provide," within the meaning of section 3797 of the General 
Code, and since the general fund, a.; described in sections 38UO, il803, etc., of the 
General Code, is a fund "a,·ailable for the general purposes of the corporation," 
money should be appropriated from this general fund by means of the semi
annual appropriation ordinance for the purpose of dredging the stream within your 
municipality. 

You also ask, 

"\Vhether or not a supplementary appropnatwn ordinance can 
be passed to appropriate 810,000 from what is known as the contingent 
waterworks fund to a buildings, land and machinery fund of the 
waterworks department, for the purpose of erecting a sub-pumping 
"tation." 

You ask what steps should be taken. in case such a supplementary 
ordinance can not be passed, to get such ::\10,000 into a fund from 
which it could be used for such purpose after the passage of the 
semi-annual appropriation ordinance. 

Since the municipal code provides specifically for only one contingent fund 
for the municipality, namely the contingent fund described in section 3~00 of the 
General Corle. 

"* * <, to pro\'icle for any deficiency in any of the detailed' 
appropriations, which may lawfully· and by any unforeseen emergency 
happen", 

6-i A. G. 
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I am unable to understand exactly what is meant by the term "contingent water
works fund". If an attempt has been made to pro,·ide a separate ''contingent 
waterworks fund'' solely for emergencies arising in the waterworks, in that case 
the attempt to create such a contingent fund is illegal and such money under such 
-circumstances will still remain legally a part of the original fund from which an 
attempt was made to appropriate such !310,000 for a ''contingent waterworks fund". 
If. on. the other hand, you mean by the term "contingent waterworks fund" a 
particular fund for particular purposes then such an appropriation for the "con
tingent waterworks fund" could be used only for the particular purposes for which 
appropriated and no transfers could be made from such waterworks appropriation, 
but any balances remaining after the objects of the appropriation had been satisfied 
or abandoned, would revert to the fund from which they were taken either "at the 
ead of the year ' or at any time after the fixed charges attaching to such appro
priation "shall have been terminated". In either case no supplementary appro
priation can be made for the purpose of erecting a sub-pumping station, but a11 
appropriation for this purpose can be made in the semi-annual appropriation 
Drdinance. 

Yours ,·ery truly, 

U. G. DENMA:\', 

Attorney Ge11eral. 

MUNICIPAL CORPORATIONS-ELECTRJC CURRE::--l'T-CO:\TRACT FOR. 

.lfrtnicipal corporations may purchase electric curre11t from private corpora
tioll for the purpose of fumishillg its illhabita11ts there-with as well as for lighti11g 
its public places. 

July 2nd, 1910. 
Hox. C. \\'. ]t:XIPER, City Solicitor, .Velsowi!ille, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of June 20th sub
mitting for my opinion thereon the following question: 

"Ha,·e the municipalities of this state the power and authority to 
purchase electricity from a private corporation or another municipalit)' 
of this state and use same for lighting streets, alleys and public places 
and also to sell the current to private consumers in the municipality? 
That is, could the city of X elsonville, for instance. purchase its elec
trical current from the Electric Light and Power Plant located outside 
the city limits. measured by meter to the corporation line and selling 
current to pri,·ate consumers in this city and to use the same tor the 
purpose of lighting its street<, alleys and public places?'' 

The statement of facts which yon make in your letter has been supplemented 
by a com·ersation with Mr. E. M. Poston, representing the :\ ew York Coal 
Company, which, I am told, has made an offer to the city of :\ elsonville such as 
is described in your letter. 

I beg to quote the following prO\·isions of the General Code which may be of 
assistance in answ'ering the question: 

Section 361(;: ''All municipal corporations shall have the general 
powers mentioned in this chapter, and council may provide by ordi
nance or resolution for the exercise and enforcement of them." 
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Section :lUIS: ··To establish, maintain and operate municipal 
lighting. power and heating plants, and to furnish the municipality 
and the inhabitants thereof with light, power and heat, to procure 
en:rything necessary therefor, '-' * * 

Section :399(): "The council of a municipality may, when it i' 
deemed expedient and for the public good, erect >.• ''' ':' electric 
works at the expense of the corporation, or purchasc any '~ ':' >:• 

electric works already erected therein, (• ':' * 
Section :~994: '':\ municipal corporation may contract with any 

company for supplying, with electric light, '' * (< for the purpose 
of lighting or heating the streets, squares or otht;r public places and 
buildings in the corporation limits." 
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Clearly, as suggested by you, section :3!J94 does not authorize a municipal cor
poration to contract with a private corporation for the purchase of electric current 
which it in turn sells to private consumers. 

The special power con fer red by section 3990 does not, in my judgment, amplify 
the general power mentioned in section :3618 so far as the construction of an electric 
light plant or "electric works ' is concerned. The two sections are to be read 
together and neither is, in this respect, to be regarded as broader than the other, 

In my judgment neither the word ''plants'' nor the word "works" may he so 
interpreted as to mean simply a distribution system, the current for which is 
to be purchased by contract. That is to say, both of these terms, in their common 
and ordinary signification, include, as the especial element of their meaning, the 
apparatus or machinery by which the electric current is generated. 

However, the phrase "to furnish the municipality and the inhabitants thereof 
with light, power and heat", seems broad enough to include the power to m;tke the 
contract described in your letter. 

It will be found upon examination that in all the related sections beginning 
with section .i!ll7, General Code, that is to say. all the former sub-scctiml-' of 
section 7, :O.Iunicipal Code, the word "and" is used in the disjuncti\'e sense to connect 
words descripti,·e of independent powers. Regarding the phrase ''to furnish" 
as thus descripti,·e of an independent power and not to be read in conjunction with 
''to est;tblish, maintain and operate'', the sole question is as to the meaning thereof. 

Assuming for the sake of argument that section 3GlK, General Code, is ambigu
ous, for the solution of such ambiguity we must look under familiar statutory prin
cipiPs to the original act which has been thus codified. In this case that is section 
70, :O.Iunicipal Code, amended !J!I 0. L. :H. Therein it will be found that a semi
col<'n separates the words "plants" and "and". Clearly, then, under said original 
section, the power "to furnish" was separate and distinct from the powt'f "to 
"stahlish. maintain anrl operate ':' * '~ plants". 

In my opinion any city may lawfully furnish electric 1ight, heat and power to 
it~ inhabitants whether the S<llllC is generatecl by boilers and dynamos belonging to 
it or not. 

\Vhat the municipality may furnish it may lawfully purchase from any person 
or corporation, especially under favor of the power ''to produce everything necessary 
therefor". J am, therefore. of the npininn that the contract in question may 
lawfully he entered into. 

Yours very truly, 

u. G. DE:-<~IAN, 

Attorney General. 
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MUNICIPAL CODE, SECTIOK 45, REVISED STATUTES SECTI0:\1 6976 
CONSTRUED. 

Mayor of 11/Unicipality may not be financially i11terested in paper publishing 
municipal ordina11ces during his ter111. 

January 25th, 1910. 
MR. T. ]. Su:MMERS, Cit:y; Solicitor, Marietta, Ohio. 

DEAR SIR:- Your communication is received in which you inquire if the 
Marietta Daily Journal, a paper published in the city of Marietta, Ohio, may be 
awarded the contract for the legal printing or advertising of the city of Marietta 
when the mayor of said city is a stockholder in the company publishing said 
paper. you further inquire if this paper may do the legal printing or advertis
ing for the city within one year after the term of office of the mayor who holds, 
and continues to hold such stock, has expired. 

In reply I beg to say that the answer to this inquiry is determined by the 
provisions of section 6876 Revised Statutes (section 45 of the 1Iunicipal Code). 
Looking to the history of this section as it has been amended from time to time · 
it will be seen that the phrase ··for one year thereafter" does not modify the 
first branch of the statute which prohibits an officer or member of the council" 
of any municipal corporation from being interested directly or indirectly in the 
profits of any contract, job, work or services for the corporation, but that it 
applies only to the second branth of the statute which prohibits such officer or 
member of council from being commissioner, architect, superintendent or engineer 
in any work undertaken or prosecuted by the corporation or township during the 
term for which he was elected or appointed. It therefore follows that the act of 
council giving to the Journal Publishing Company the public printing does not 
offend against this section after the term of the mayor has expired. 

The first sentence of the section inquired about forbids the mayor to be 
"interested directly or indirectly in the profits of any contract, job, work or 
services, etc." In my opinion this section renders void any agreement entered 
into by the publishing company for work on behalf of the city during the term 
which a stockholder in that company would serve as a municipal officer. 

There is merit in the contention that the statute is criminal in its provision, 
and does not make it a crime either for the council to let the contract to a news· 
paper in which a minority stockholder is interested, or for the newspaper to
publish the ordinances, etc., but the drastic provision of the statute is that, 

"~ o member of the council or any officer of the corporation shall 
be interested, directly or indirectly, in the profits of any contract, 
job, work or set ·ices, etc." 

But the same re?.soning by which we might reach the conclusion that thts 
contract is valid ·because the mayor holds but a small and minority interest in 
the pubiishing company would be equally applicable if he held a larger or con
trolling interest in the publishing cornpany. It is the true function of those who
apply the law to interpret it as enacted by the legislature, and no recognized 
canon of statutory construction will, in my opinion, justify the conclusion that 
the council complied with the provision of this statute in letting a contract for
public printing to a publishing company m which the mayor of the municipality
was a stockholder at the time. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 
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..\ll:XICIPAL CORPORA TJOXS- OFFICERS- IXTEREST IX 
COXTRACTS. 
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Director of newspaper corporation which lzas contract with municipality for 
legal publications may not serve as member of council. Stockholder of such cor
poratio1l may act as solicitor of village with which the contract is made. 

January 17th, 1910. 
Ho:-o. J . ..\I. PATTON, City Solicitor, Berea, Ohio. 

DEAR SIR:_:_ I beg to acknowledge receipt of your letter of January 14th 
in which you submit for my opinion the following questions: 

''Can a councilman who is a director in a printing company which 
publishes the only paper here, act as councilman and legally vote for 
a contract to give this company the printing of the village? 

''I own stock in this same printing company. Can I act as solici
tor for the village, being hired by council and not elected, while the 
owner of this stock?" 

Section G!J76 R. S., provides in part that, 

"An officer or member of the council of any municipal corpora
tion * * * who is interested, directly or indirectly, in the profits 
of any contract, job, work or service for the corporation * * * 
shall be fined, etc." 

The effect of this provision is to render illegal and void all contracts entered 
into by a municipality in which a member of council or an officer thereof has 
an interest regardless of whether or not the member of council votes for or 
against the ordinance by which said contract is entered into. 

Grand Island Co. v. West, 28 Neb. 852 
Winans v. Crane, 36 N. J. L. 394 . 
..\1ilford v . ..\1ilford Water Co., 124 Pa. St. 610. 
Jolly v. Ry. Co., 16 Pa. St. Ct. 1. 
Cherry v. Gleason, 21 Misc. 368. 
Kennett Electric Light Co. v. Kennett Square 4 Pa. Dis. 707. 
Dwight v. Palmer, 74 In. 295. 
Bay v. Da\'idson, 133 Iowa 689. 

As it appears that the newspaper in question is the only one in the village 
that the law practically requires certain advertisements to be made in, I am of 
the opinion, upon the authorities above quoted, that the member of council re
ferred to by you must either dispose of his stock or forfeit his membership in 
council. The statute in question does not apply to you as you are not an officer 
of the municipality, nor (without quoting from any of the statutes) is there any 
provision of law or principle of law which prohibits your sustaining the relation 
described both to the newspaper and to the municipality. 

I therefore conclude that you may act as solicitor of the village without 
disposing of your stock in the newspaper. 

Yours very truly, 

U. G. DENMAN, 
Attorney General. 
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~fuXlCI PAL CORPORA TlOXS- COXTRACTS- CERTIFICATE OF 
AuDITOR- :\PPROPRlATIOX. 

Expeuditures of less tha11 $500 iu the departmell/ of public service from pro
cuds of water rentals may be made without certificate of auditor that the uio11ey 
is in the treasury, etc., but 1101 without appropriatioll. 

March 22ncl. 1!110. 
BoN. T. F. THOMAS City Solicitor Zanesville Ohio. 

DEAR SrR: -l beg to acknowledge receipt of your letter of March 16th in 
which you request my opinion as to whether contracts invoh·ing expenditures less 
than $500.00 in the department of public service may be made by the director of 
said department, without the issuance of a certificate by the city auditor that the 
money is in the treasury to the credit of the proper fund, and not appropriated 
for any other purpose, or without any appropriation by council at all, \\"hen the 
money to be expended arises from the proceeds of water rentals? 

It has been frequently held by the supreme court of this state that the pro
vision in section 45 .\'!. C., relating to the issuance of a certificate that the money 
required by the contract is in the treasury to the credit of the fund, etc .. does not 
apply to the expenditure of money not raised by taxation. 

Kerr v. Bellefontaine, 59 0. S. 446. · 
Comstock v. Nelsonville, 61 0. S. 2R 
Emmert v. Elyria, 74 0. S. 185. 
Akron v. Dobson, 81 0. S. 66. 

It would seem, therefore, that it is unnecessary in case of the expenditure 
of moneys derived from water rentals for the director of public service to secure 
the certificate of the auditor that the money is in the treasury to the credit of the 
proper fund, etc. 

To conclude, as above, however, is not to conclude that such moneys need not 
be appropriated by council. 

Section 43 M. C., which governs the subject matter of appropriations pro
vides, in part, that, 

" * * * council shall make at the beginning of each fiscal half 
year, appropriations for each of the several objects for which the 
corporation has to provide, out of the moneys known to be in the 
treasury, or estimated to come into it during the six months next 
ensuing from the collection of taxes and all other sources of revenue. 
All expenditures within the following six months shall be made 
with and w'ithin said appropriations and balances thereof. * * * 
Councils of cities or villages may * * * transfer all or a portion 
of one fund * * * to the credit of one or more funds, but there 
shall be no such transfer except aii/OII.Q fuJJds raised by ta.ratiou 
* * ';f' " 

Standing by itself, this section clearly is intended to apply to the expenditure 
·of moneys raised otherwise than by taxation. It is very general in its language, 
and there is in it no language which would give rise by implication or otherwise 
to any exceptions to its terms. 

This construction of the section is strengthened by consideration of section 
43a M. C., which directs the transfer of any unexpended balance of the proceeds 
of bond issues to the trustees of the sinking fund, to be applied in the payment 
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of the bonds. There is nothing either inconsistent with these prm·isions nr repug
nant to them in the provisions of the municipal act applying expressly to the depart
ment of public service. It has been held, however, that section 2407, etc., R. S., 
applying to water-works, and expressly re-enacted as a part of the village code by 
section 200 :\1. C., does as a matter of fact still apply both to cities and ,·illages, 
and that the provisions relating to the trustees of water-wnrks should he applied 
to the director of public sen·ice. Hutchins v. Cleveland, :W 0. C. C., Gill, affirmed 
79 0. S. 478. 

If this bl' the case. the conclusion above reached is strengthened. Section 
2-tll R. S .. provides that the trustees may assess and collect water rents. 

Section 2412 R S .. relates to the disposition of the surplus, while sections 
241~ and 241-! require all moneys collested for waterworks purposes to be deposited 
weekly by the collectors thereof with the treasurer of the corporation. by him to 
be kept as a separate and distinct fund, subject to the order of the trustees or board. 
The requirement that the rentals be paid into the treasury takes such moneys out of 
the hands of the department of public service, that is to say, the moneys cannot 
be expended by the department and the excess or balance be paid into the treasury. 
It seems to me that the latter portion of the last quoted provision to the effect 
that when paid into the treasury. the money shall be kept as a separate and distinct 
fund, subject tn the order of the trustees of the board, is in part modified by 
section 43 M. C. Undoubtedly when in the treasury, these moneys constitute a 
separate and distinct fund, but that they are subject to the order of the trustees or 
board, i. e., the director of public service, without appropriation, it seems to me 
is expressly negatived by the provision of section 4~ M. C., quoted. Section 43 
is the later statute in point of time and must control. 

This view of the case was adopted by the. general assembly m enacting the 
General Code, section 3960, which provides as follows: 

"Money collected for waterworks purposes shall be deposited 
~ weekly with the treasurer of the corporation. Money so depositerl 

shall be kept as a separate and distinct fund. When· appropriated 
b:y council, it shall be subjtct to the order of the director of public 
service. * * * " 

l, therefore, conclude that council should appropriate the water rentals received 
by the director of public service before they may be, in any amount, expended 
by him 

Yours very truly, 

BON OS- \V ATER\\'ORKS. 

u. G. DENMAN, 

Attomey General. 

Proceeds nf bonds issued upon "<'ole of people for col!structioll of waterworks 
may 11at be used to purchase u:aterworks f>/allf. 

July 11, 1!110. 
HoN. FRANK A. BoLTOX City Solicitor Newark Ohio. 

DE.\R SIR:- I beg to acknowledge receipt of your letter of recent elate en
closin!l ordinance Xo. 1444, of the City of Xewark providing for the estahli~hment, 
erection, building and maintenance of a water work system in said city. 

You in form me that more than one issue of bonds was made upon the 
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approval of the electors of the city, all, and particularly the last one thus made. 
being for the purpose of constructing a water works system. Said last issue of 
bonds so authorized produced a fund more than sufficient to complete the work of 
construction to ·a point at least where in conjunction with a system of distribution 
now owned by a private company, it will secure the needs of the city. It is there
fore desired that the balance remaining in the fund created by the sale of bonds 
be applied to the purchase of the pri,·ate system whi~h is now offered for sale. 
In my opinion this cannot be lawfully done.· 

The purpo>es of construction and purchase are quite distinct and separate, and 
it would be an unlawful diversion of money raised by the sale of bonds issued for 
the first purpose to 'apply such· money, without otter proceedings, to the second 
purpose. The Elyria Gas & Water Company, \'S. Elyria. 57 0. S. 374. Nor can the 
balance remaining in the fund be transferred into other funds and thus made 
available. 

Former section 4:3, Municipal Code, General Code, section 3799, prm·ided for 
the transfer of balances remaining in funds raised b_v taxatio11. Section 22b-l R. S. 
and its equi,·alent in the General Code, provides for the transfer of funds by certain 
court proceedings. But balances remaining- in funds created by the sale of bonds 
are nnt subject to transfer. Such balances are disposed oi by former section 43a. 
Municipal Code, and now section 3804, which provides, 

"when any unexpended balance remaining in a fund created by 
a!J issue of bonds, the whole or part of which bonds are still outstand
ing, unpaid and unprovided for, is no longer needed for the purpose 
for which such fund was created, it shall be transferred to the trustees 
of the sinking fund to be applied in the payment of the bonds." 

1 have not examined the authorities cited by you in the Cyclopedia of Law and 
Procedure, because the statute> of this state seem to me to be so plain as to precluclt 
any question. 

Yours very truly, 

U. G. DENMAN, 

A ttomey General. 

:'IIL':\'ICIPAL CORPORATIONS- OFFICERS- I!\'TEREST IN 
COXTRACTS. 

The phrase "or for 011e year thereafter" as used in Sectio11 6976 R. S. does 
not make it illegal for a. 11lllllicipal officer to be interested ill all municipal COli

tracts during the period described thereby; the effect of this phrase is to make it 
illegal for such officer to act as commissioner, architect, etc., i11 mu11icipal work 
undertaken during said pe1·iod. 

January 21st, 1910. 
RoN. L. C. BARKER, Cit)' Solicitor, Galion, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of the following letter from you: 

"Write you concerning the interpretation of the clause "or for 
one year thereafter" as used in Section 6976 R. S. 0. vVould like 
the ruling of your department as to the application of the above 
quoted clause; that is, whether this clause applies to 'any contract, 
job, work or services for the corporation or township'. or whether it 
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applie, or modifits the sul>s~::qu~::nt phrast: or clause, or acts as com
missiontr, architect, superintendent or engineer in any w~rk undt:r
taken or prosecuted by the corporation or township, during the term 
for which ht: was elected or appointed: There has been much 
diversity of opinion as to whether tht: phrase first above quoted 
modifies or has application only to an officer, acting as commis
sioner, architect, superintendent or engineer, or whether it likewise 
applies or modifies the clause second above quoted and prohibits 
any officer from sharing any profits of any contract, job, work or 
services for a corporatim1 for one year after the expiration of such 
officer's term of office." 

Section 6916 referred to by you is in full as follows: 

'':\n officer or member of the council of any municipal corpor
ation or the trustee of any township who is interested directly or 
indirectly in the profits of any contract. job, work or sen·ices for the 
corporation or township, or acts as commissioner, architect, super
intendent or engineer in any work undertaken or prosecuted by the 
corporation or township durin~ the term f0r which he was elected 
or appointed. or for one year thereafter, shall he fined not more than 
one thot'sancl dollars nor less than fifty cbllars, or imprisoned not 
more than six months nor less than thirty days. or both. and shall 
forfeit his office." 

10J3 

.-\s your letter suggests. there are, at least, two meanings which might be 
attached to somewhat ambigous language of this section Indeed careful 
examinaticn of the section will disclose that it is susceptible to other meanings. 
The section has been twice amended. in immaterial respects, since the codification 
of li<Pil, hut an examination of the s~ction as therein emh >died will di,;clo,;e 
that the same questions could he made upon the lan:~ua·.\'e of ori~inal section 
697G. 

Said original section 607() of the codification of 1880, was a revision of 
section !1:! of the ~funicipal Code of JR6fl, 6fi 0. L. lfi4. Here we find the law, 
in it:; original form, as follows: 

"No member of the council or any officer of the corporation 
shall he interested, directly or indirectly, in the profits of any con
tract, job, work, or services. (other than official services to he per
formed for the corporation, nor sholl any member or office act as 
commissioner, architect. superintendent or engineer in any work 
uudertakcu or prosecuted by the corporation duri11g the term for 
which he was elected or appointed. or for one year thereafter." 

It is a familiar principle of statutory construction that the re-enactment 
of a statute for the purpose of codification and revision is presumed not to change 
the meaning thereof. If then the original act indicates one of several possible 
meanings of the revised act, that meaning must be given to the latter. It will 
be noted with respect to the original act that the subject "no member of the 
council or any officer of the corporation" is repeated; in fact, the entire structure 
of the original section indicates clearly that the portion thereof which follows 
the parenthesis is absolutely separate and distinct from that which precede,;, and 
that it would have been proper grammatically to have placed a period at the 
division point. This conclusion eliminates one of the possible meanings sug-
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gested by you, and indicates dearly that the phrase ''during the term for which 
he was elected or appointed, or fo1 one year thereafter'' does not modify the verb 
"is interested." 

I am, however, of the opinion that both of the meanings suggested by you 
are erroneous. 

Looking still to the original section, and particularly to the latter half 
thereof, it will appear that the phrase .. during the term'' etc., as above set forth 
in full, immediately follows the partidpial phrase .. undertaken or prosecuted by 
the corJ)oration.'' On the familiar grammatical principle that qual(fying words 
and phrases should be regarded as modifying the next preceding word or phrase 
susceptible to qualification, it would have to be decided that the last mentioned 
phrase was the one to which the general assembly intended limitation as to time 
to apply. In other words, the prohibition against acting as commissioner. architect, 
ect., is not limited to one year after the expiration of the term, but it is against 
so acting in any work wzdcrtakcn <vitlzin tlzc .vear. Thus, a municipal officer, or 
a member of council may not accept empioyment as architect, superintendent or 
engineer, after the expiration of one year from the end of his term if the munici
pal work in which he is to ace in such capaci:y was undertaken before the 
expiration of such year. This, it seems to me, is the plain meaning of the original 
section. It is, of course, to be observed that the word "work" as used in tlie 
latter half of said original section is not synonomous with the same word as 
used in the first half thereof. The reference is to public improvement etc. in which 
the services of commissioner and architect, superintentend or engineer might be 
appropriately employed. 

As above suggested, what is ascertained to be the meaning of the original 
law in this particular must determine the doubtful meaning of the present section 
6976. 

It is, therefore, my opinion that present Section (in7G should be read as 
iollows: 

"An officer or member of the council of any municipal cor
poration * * * who is interested, directly o_r indirectly, in the profits 
of any contract * * * for a corporation shall be fined. And if such 
officer etc. acts as commissioner, architect, superintendent or engineer 
in any work which. during the term for which the officer was elected 
or appointed, or for one year thereafter, is or has been undertaken 
or prosecuted by the corporation, he shall be fined.'' 

Very truly yours, 

U. G. DEN.\!AX. 
A ttomcy General. 

SCHOOLS- BOARDS OF EDUCATION- POWER TO CO::\fTRACT
ME:\fBER OF I~TERESTED IN CONTRACT- WHAT IS SUFFI
CIENT TO CONSTITUTE SUCH I;.JTEREST I.\' CONTRACT. 

?-.1arch 7th. 1910. 
HoN. THoMAS VI/. L-\XG, City Solicitor, Findlay, Ohio. 

DEAR SIR:- Your letter of :\>larch 7th in which you request my opinion 
upon the following statement of facts and questions, is received: 

"l. The board of education of the city of Findlay is about to 
purchase from the Young ~Ieri's Christian Association of said city a 
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tract of land as a site for a ne::w school building. One of the mem
bers of the board of education is a director in the 1 oung :\len's 
Christian Association, a corporation, not for profit, organized under 
the laws of the State of Ohio .. 

"This land in question was given to the Young :\len's Christian 
Association a few years ago on the condition that it pay annually to 
the donors of said land an annuity of two hundred dollars per year 
during the life of said donors, or either of them. :\t the time this 
agreement to pay said annuity was made E. C. Taylor was a director 
in said association and a member of the board of education. 

"Query. Can the board of education, under the above statement 
of facts legally contract with the Young :\len's Christian Associa
tion for the purchase of said tract of land? 

":2. Since the Young :\len's Christian Association made its first 
proposition to the hoard of education for the sale of this land, E. C. 
Taylor resigned as a director in said association, and the association 
thereafter submitted a new proposition for the salt> of said proposed 
site, and the board of education are about to consummate said sale on 
the theory that the resignation of said E. C. Taylor, a member of 
the board of education, from the board of directors of the Young 
:\len's Christian Association, remo\·es the legal objection to the carry .. 
ing out of said purchase. 

"Query. Has the resignation of E. C. Taylor, a member of the 
board of education, from the board of directors of the Young :\fen's 
Christian Association, the effect of making the proposed purchase 
legal? 

''3. I beg to further in form you that there are delinquent taxes 
and special assessments on the property proposed to be purchased 
approximating twelve hundred dollars, and that the Young :\len's 
Christian Association is indebted to my knowledge in a sum approx
imately ten thousand dollars, secured by mortgage on its building 
and the grounds upon which such building is located, which iade::bt
edness was incurred during the time when Mr. Taylor was a member 
of the board of directors of said Young :\1en's Christian Association." 

Section 3!)74 Revised Statutes reads in part as follows: 

"* * * no member of a board shall have any pecuniary m
terest, either direct or indirect, in any contract of the board, * * *" 

By the above quoted provisions of section 3974 Revised Statutes it is pro
hibited for a board of education to make any contract in which a member of such 
board has "any pecuniary interest, either direct or illdirect." 

Section 3261 Revised Statutes reads as follows: 

"The trustees of a corporation created for a purpose other than 
profit, shall be personally liable for all debts of the corporation by 
them contracted." 

The Young :\len's Christian Association of the city of Findlay, of which 
Mr. Taylor was a trustee at the time of the making by its board of trustees of 
the agreement for the two hundred dollars annuity, is, under your statement of 
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facts, a corporation not for prorit, and, therefore, under the proVISIOns of section 
32(H, supra :\1 r. Taylor was and is personally liable for the payment of such an
nuity, and indeed for the payment of any other debts contracted by such .Young 
:\I en's Christian Associatiun during his incumbency as a trustee, and he,· there
fore, would be personally liable upon the ten thousand dollars of mortgages 
spoken of in your inquiry above. The result of a sale by such board of trustees 
to your board of education, therefore, would be to decrease, if not to wipe out, 
such personal liability of :\Jr. Taylor,. inasmuch as the money derived from such 
sale would increase the assets of the Young :\Ien's Christian Association and 
thereby decrease the ultimate personal liability of l\fr. Taylor upon the debts 
contracted by it during his incumbency as .a trustee. 

I am, therefore, of the opinion that ::\fr. Taylor has such a "direct or in
direct pecuniary interest" in the proposed contract of sale between your board 
of education and the board of trustees of the Young )fen's Christian Association 
as would render such contract void, ·and the fact that the statement contained in 
your letter shows that such Young :\fen's Christian Association is in more or less 
straightened financial circumstances, in my opinion, renders such "pecuniary 
interest" of :\Jr. Taylor more immediate. 

I;1 this connection also I beg leave to call your attention to section 12910 
of the General Code, which reads as follows: 

"\VI10evcr, holding an office of trust or profit by election or 
appointment, or as agent, servant or employe of such officer or of a 
board of such officers, is interested in a contract for the purchase of 
property, supplies or fire insurance for the use of the county, township, 
city, village, board of cclt;ration or a public institution with which he 
is connected, shall- be imprisoned in 'the penitentiary not less than one 
year nor more than ten y~ars." 

I am further of the opinion that the resignation of :\fr. Taylor from the 
board of tru~tecs of the Young :VIen's Christian Association does not have the 
effect of making the proposed contract of purchase legal. Such resignation can 
not and does not release :\1 r. Taylor from his personal liability for the debts of 
the Young ~\Ten's Christian Association contracted during his incumbency, of 
which the aforesaid annuity and mortgage are a part and, therefore, his resigna
tion from such board of directors ·does not rcmo\·e his "pecun.ary interest" in 
such contract. 

As to the opinion to the State Commissioner of Common Schools to the 
effect that this sale could be lawfully made, which you say I am being quoted 
as ha,·ing rendered, I beg leave to inform you that this opinion was a verbal one 
and was rendered on an insufficient and incomplete statement of facts given by 
some person to the State Commissioner of Common Schools, and by him trans
mitted to me for opinion. In ,·iew of the further facts presented by your in
quiry of even date the entire situation is changed and such opinion has no force 
or effect. 

Yours very truly, 

U. G. DENMAN, 

Attomey Geueral. 
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MUXJCIP:\L CORPORATIOX- PLL'~IBERS' LILT\SE LA\\' L'XCOXSTI
TUTIOX:\L. RESOLCTIOX APPOlXTIXG BO.\RD OF ESTDIATE 
FOR SPECIAL ASSESS~IE.\"T XEED XOT BE PUBLlSHED. 

~larch 14th, 1910. 
HoN. F. G. LoNr., City Solicitor, Hel/efoutaiue, Ohin. 

D~:AR SIR:- I beg to acknowledge receipt of your letter of :\larch l>t in 
which you submit for my opinion thereon the following questions: 

1. "On page 8!0 of the :\lunicipal Code, appears the subject of 
Plumber's License. Are all the sections, in reference thereto uncon
stitutional, or ju~t the part of that law which discriminates, as set 
forth in note 1 at the bottom of page 81IJ? \\' e want to provide a 
board of examiners in accordance with this law, will it be proper? 

2. "L'nder. section G8 of the municipal Code, page 234, in the 
order of procedure for assessments by bcnetlts, in X o. 2, resolution 
appointing t!Stimating board, should this resolution be published? How 
long and in how many newspapers? How long after the last publica
tion until the board can begin their work of assessing? 

Answering your first question [ beg to state that the supreme court of this 
state in the case of State \'. Gardner, ,)8 0. S. 5DD, held the entire plumber's 
license act uncomtitutional. The agreed statement of facts set forth on page 
600 of said report shmn that the defendant was doing business as an individual 
master plumber and not as a member of any finn or corporation. His conviction 
before the mayor of Akron was reversed by the court of common pleas and the 
exceptions of the prosecuting attorney to said judgment of the court of common 
pleas were overruled by the supreme court. Had the supreme court considered 
the law unconstitutional in f>art u11/y it would han sustained the exceptions. For 
your information l b,•g to state that the General Code, adopted by the general 
assembly at the present session, omits the eutire act. Therefore, there is no 
authority under this act for the organization of an examining board for the 
licensing of plumbers. 

Answering your second question 1 beg to state that the action of council 
nnder section GS :\I. C., in appointing an estimating hoard is not required to be 
by ordinance, resolution or any other specific form. The form of resolution, as 
suggested by the editor of Ellis' Code seems to be the appropriate procfeding. 
Such a resolution, however, would not be one of a "general or permanent nature" 
requiring publication under section IGD.! R. S. It is not of a general nature be
cause it does not directly affect all the citizens or all the taxpayers of the munici
pality but simply those taxpayers who own property subject to assessment for the 

·improvement contempl'ated. It is not of a permanent nature because the duties 
of the hoard of estimation are specific and when the same are discharged the 
board goes out of existence. In my judgment, therefore, such a resolution need 
not be published. Section 12.! of the Code does not in any way add to the list 
of resolutions and ordinances which must be published under section 1694. It 
follows, therefore, from the foregoing that the action of council appointing such 
a board of estimate is effective immediately, and that such board may enter upon 
the discharge of its powers and duties forthwith. 

Yours very trufy, 

u. G. DENMAN, 
A ttorllej• General. 
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FRAXCHISE IXDETER:VII~ ATE- RIGHTS OF MUNICIPAL 
CORPORATIOX. 

OrdiHance graHiiHg to electric light compa11y use of streets aud public places 
for indeji11ite time creates an indetenninate franchise, 1101 a perpetual one . 

. Mu11icipa/ corporation may, by resolution of council, terminate such fran
chise; in such case, Jzowe1•er, company may not be ousted from streets without ap
propriate judicial p1·ocecding; remedies suggested. 

March 22nd, 1910. 
RoN. C. \V. ]UKIPER, City Solicitor, Nelsonville, Ohio. 

DEAR SIR:- Some time ago you submitted to this department certain ques
tions as to the rights of the city of X elsonville under the following statement of 
facts: 

In 1888 the council of the then village of Nelsonville passed an 
ordinance authorizing the X elsonville Electric Light Company to erect 
and maintain in the streets and public places in the village, all poles, wires, 
etc., necessary for conveying and distributing electricity within the 
corporation. ?\ o time limit was fixed during which the gra11t thus 
made should be effective. In the same ordinance the council agreed 
to use a certain number of arc lights at a specified price, for a term of 
five years. 

The grant thus made was accepted by the Electric Light Com
Jlany. Subsequently another contract was entered into for arc lights, 
which expired some years ago. Aside from the original grant of 
the use of the streets, etc., there is now no contract or agreement of 
any kind between the city and the light company. 

On February 24. l!J08, the council, by resolution, directed the 
.::ompany to remove its poles, etc., from the streets and public places. 
A copy of this resolution was sen-eel upon the company. The com
pany, however, refuses to remove the poles. 

The questions specifically sub_mittecl by you are as follows: 

"First. Is abO\·e grant to the X elsmn-ille Electric Light Com
pany, being in terms perpetual, a legal and valid grant' If not. upon 
what authorities do you base your opinion' If it is legal and valid, 
'vhy ?" 

"Second. If the grant is not valid, has the city the power to 
remove the poles and wires of this company, without resorting to court 
proceedings to oust the company from the streets of the city? Or 
must the city bring suit against the company in quo warranto to oust 
the company'" 

Answering your first question. I beg to state that if, as you suggest, the grant 
to the Nelsonville Electric Light Company is "in terms perpetual," it would not 
be a legal and valid grant. It is the overwhelming weight of authority that muni
cipalities may not make perpetual grants, unless expressly authorized by the state 
legislature. However, I am not by any means certain that this would be con-· 
struecl to be "in terms perpetuaL" The supreme court of this state, in the case of 
Akron v. Gas Company, 81 0. S., 33, has held that where a franchise ordinance is 
simply silent as to time limitations, it is not to be construed as an attempt to make 
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a perpetual grant, hut the contract resulting f)eween the city ancl the grantee is 
terminable at the will of either party, and binding, of course, until either party 
renounces its obligation thereunder. Accordingly, it would appear, upon tlw 
statement of facts submitted by you, that the franchise of the X elsonville Electric 
Light Company was a legal and valid grant. 

The reasoning of the court in the Akron case above cited leads to a middle 
ground not suggested in your question, that is to say, the type of franchise dis
cussed in the case, and which seems to he exemplified in the franchise of the Xel
som·illc Electric Light Company, is one which may he terminated at the will oi 
either party. It seems clear from your statement of facts that the will of the city
of X elsom·ill~ has been exercised, and that the obligation of the grant is no longer 
binding upon either party. I should not advise, however, that the city should pro
ceed to remove the poles and wires of the company hy summary action. The 
Akron case, in point of fact, relates to the other side of the question, viz.: The 
right of the company to withdraw from the city. It leaves somewhat in doubt the 
definition of all the rights of the city in case the contract is duly terminated. 
\\'hile the franchise of the company may be non-existent or void, nevertheless its 
corporeal property might, in one view of the case, be not subjected to removal by 
arbitrary action. It is 'true that it has been held that a license not coupled with 
an interest may terminate at will, and the property of the licensee may be arbitra
rily removed: and that it has been held that a grant of the sort mentioned amounts 
to a mere license. However, this is not the holding in the Akron case. Such 
grants are there called contracts and franchises. On the whole, there seems to be 
some doubt ;~~ to the propriety of proceeding arbitrarily in the matter. 

On the other hand, there seems to be an appropriate remedy by which the 
rights of the adversary parties may be speedily ascertained. It has been held that 
quo warranto will lie to oust a corporation from the unauthorized occupancy of 
public lands. (State ex rei v. Railway Company, .)3 0. S., 244.) 

.-\gain, section 1777 R S., sec. 4312, General Code, provides that. 

"\\'hen an obligation or contract made on behalf of the corpora
tion granting a right or easement, or creating a public duty. is being 
c\·aded or violated. the solicitor shall likewise apply for the forfeit
ure or the specific performance thereof, as the nature of the case 
requires." 

This statute was made use of in Hailway Co. v. Elyria, 6!1 0. S., 414, to com
pel the n·mm·al from the public highway of a bridge abutment maintained therein 
withmt lawful grant hy a corporation to which the right of the use of certain 
streets hac! heen by ordinance granted. Either one of these remedies, it seems to 
me. might he a\·ailahle, and I can do no more than to point them out to you and 
sug;<est that you proceerl as seem~ best to yourself. 

Yours very truly. 
U. G. DEX~I.\X, 

A 1/oraey Gcacral. 

SE.\RCH .\XD SEJZCRE L.\ \\'- COCXCIL ~1.\ Y .\PPIWPRL\TE FIXES 
L'XDER LOC.\L OPTIOX L\\\'S FOR I'lJRI'OSE OF EXFORCIXG 
SLTH L\\\'S .\T .\XY TDIE. 

~Tarch lGth, lfllfJ. 
Hox. \\'11.1.1.\~1 H. VoPilEY. City S'o/icilor, liast !.iurf>nol, Ohio. 

DF.\1! S1R:- I Leg to acknowleclf!e receirt of your fa\·or of ~larch 11th re
questing my opinion as to the construction of section lfl of the search and seizure 
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law, so-called, !)~ 0. L 17, sec. -n6-t-30 R. S., viz., may council under favor of 
~aid section appropriate at any time part of the tines collected for the violation 
of local option laws for hiring detectives or secret service officers, or must such 
appropriation he included within the semi-annual ordinance? 

Inasmuch as the various local option laws authorize certain portions of 
the fit1es collected in n'mnici)Jal corpo'rations for violations of the local option 
laws to be paid into the treasury of the municipality from which they, of course, 
could be appropriated by council in the semi-annual ordinance in any event with
out specific authority of law, 1 am of the opinion that the section under con
sideration authorizes council to appropriate for this purpose at any time. To 
hold otherwise would render meaningless the entire clause under consideration. 

It is, therefore, my opinion that council may, at any time during the year, 
appropriate from the general revenue fund, moneys for hiring detectives or 
secret service officers to secure the enforcement of such local option laws, if 
there is in the fund any money derived from fines for the violation of such 
Ia ws, provided that the appropriation does not exceed the amount of such fines. 

The fines may not, as suggested by you, be turned over by the mayor to 
the director of public safety. They must go into the treasury. Council's appro
priation need not be specific as to amount, but by special authority under the 
statute cited, the appropriation may be of a ratable proportion of the total amount 
of fines collected. Yours very truly, 

u. G. DENMAN, 

Attorney General. 

MUNICIPAL CORPORATIONS- COLLECTION OF ASSESSMENTS. 
SAME-CONSIDERATION FOR FRANCHISE CONTRACTS. 

Couucil ma:y certif:y to co1111t3• auditor clerical mistakes in assessments iw 
process of collection; council may not reconsider questio11 as to whether assess
mellt exceeds 33} per cent. of the ztalue of abutting property .as improved. 

-~funicipal corporation may impose and collect perce11tage of gross eamings
of street railway compawy as conditioll of privilege of using streets. 

1Iarch 2nd, 1910. 
HoN. H. R. HILL, City Solicitor, Ashtabula, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of February 18th· 
submitting for my opinion thereon the following questions: 

"First. Has the council the right to reduce the assessment~ 

regularly made for street improvement when they deem the assesl'
ment in excess of the 33k per cent. provided by law? 

Second. Has the municipality the right to collect a percentage 
of the gross earnings of a street railway company when such a pro
vision is inserted in the franchise and accepted by the railway com
pany?" 

With respect to your first question I assume that the ordinance determining· 
to proceed with the improvement under section 55 11unicipal Code has been· 
passed. If the assessments have not been certified to the county auditor for col
lection, council has, in my judgment, tl.e right to correct all errors therein which 
may have occurred through clerical mistake. If the assessment has beeq certified· 
to the auditor, then he has sole power to make the actual corrections therein,. 
but council may lawfully certify such corrections to him. 
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If council has reached the conclusion that its former ordinance was invalid 
as to all or any tracts of abutting property because the assessments provided 
therein exceerled :3:g per cent. of the actual value thereof, and such conclusion 
is based upon a change of legislati\·e mind, so to speak, as to what will be the 
"actual value thereof after improvement is made" a much more difficult question 
is presented. Council is presumed to have given consideration to all such ques
tions before acting under section 5.) :\Iunicipal Code, and upon consideration of 
all the relaterl sections, I am satisfied that this finding of a judicial nature can 
not be reconsidered by council. To hold otherwise would lead to endless con
fusion, as if one reconsideration of this kind may be had, any number might 
occur. Furthermore, there is no specific provision of the :\Iunicipal Code author
izing such reconsideration of this question of prospective values. On the other 
hand, sections 2290 and 2291 Revised Statutes, 3902 and 3903 General Code, which 
provide for reassessment proceedings in certain cases, prohibit by clear implication 
such a proceeding. The first of these sections provides, 

"\Vhen it appears to the council that a special assessment is in
\·alid, by reason of informality or irregularity in the proceedings, or 
when an assessment is adjudged to be illegal, by a court of competent 
jurisdiction, the council may order a reassessment, whether the im
provement has been made or not." 

A mistake in judgment as to the future value of a lot of real estate when 
improved would not, in my judgement, be an "informality or irregularity in the 
proceeding~:· It is an erroneous exercise of judicial power such as must be re
Yiewed "by a court of competent jurisdiction" as suggested in the statute, and 
only after such court has found that council has exceeded the 33} per cent. 
provided by statute, can council itself change the whole of any assessment or any 
portion thereof . 

. \nswering your second question, I beg to state that council has undoubted 
authority. und<"r section 2!1 :\Tunicipal Cutle and related sections, to prescribe the 
terms and conditions upon which the right to construct a street railway in the 
municipality may be granted, and may create in favor of the city an enforcible 
right to collect a percentage of the gross earnings of the railway company. Such 
ordinances have been repeatedly upheld by the courts. See, 

Cincinnati \·s. :\It. Auburn Cable Ry. Co., 28 Bulletin 276, 
Cincin!lati YS. Cincinnati Incline Place Ry. Co., 30 Bulletin 321. 

Yours very truly, 

u. G. DElill\L\l'l, 

Attorney General. 

P:\T.\'E LA\\'- RE1'.10\7 AL OF CHIEF OF POLICE BETWEE.\' AUGUST 
1, I!lfl!l, :\.\'D JAXUARY 1, 1!110. I~CO:\IPATIBILITY OF OFFICES. 

Bctwecu August I, I909, and fai(Uar)' I, 1910, IIIO)'OY might remove chief of 
police zc•ithout jili11g charges, etc. Successor might be appoilzted i11 city having 110 

classified list, regardless of ciz,il service qualijicatio11s. 
J/ ember of board of educatio11 of city district ma)• not be member of board 

IJ/ sinking fund trustees of city. 
February 15th, 1910. 

Holil. C. \\'. }t'XIPER, City Solicitor, Nelsonville, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of three letters from you 
date of February 8th submitting various questions for my consideration. 

66 A. G. 

under 
I feel 
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obliged to withhold my reply fO one of these letters pending further consideration, 
and at this time shall state my views as to the following questions: 

First: "Up until October 1st, 1909, one Isaac Warner was the 
chief of police of this city. At that time the mayor preferred charges 
against Isaac \Varner, before H. W. Gettle, the director of the de
partment of public safety of this city, the board of safety, as you 
know, having been abolished August 1st, 1909, by the provisions of the 
Paine law. The charges against \Varner were, upon hearing, sustained 
by the director of safety, and Warner was dismissed from the office 
of chief of police. Thereupon, the mayor appointed one Charles 
Edington as chief of police, the appointment being made on or about 
the 7th day of October, 1!J09. Edington was not, at that time, in the 
classified list of the city, there being in fact no classified list at that 
time, owing to the negligence of the old board of safety. 

"\Ve would !ike to have your opinion on the following points 
in this matter: First, did the director of public safety, under the 
laws of Ohio, have power from August 1st, 1909, to December 31st, 
Hl09, to hear charges against the chief of police? lf so, by what au
thority? Second: As Edington was not in the classified service at 
the time of his appointment, would his appointment have been legal, 
even if there had been a vacancy? Assuming that the director of 
safety did not. have power under law to hear these charges against 
the old chief of police, would it still be legal for the city to pay the 
new appointee for his services as chief of police? If so, by what 
authority?" 

Second: "About January 15th, 1910, the mayor of this city ap
pointed one T. A. Dowel as a member of the board of sinking fund 
trustees to fill out the unexpired term of one A. L. Pritchard. This 
Pritchard did not re;;ign, and still wants to exercise the duties of this 
office, but at the last ::\ ovember election, he was elected to the office 
of member of the board of education of the city of ).) elsonville, and 
afterwards qualified and entered upon the duties of that office, and is 
still doing so. 

"1. Was the appointment of T. A. Dowel, as a member of the 
board of sinking fund trustees legal? Dowel is now in the office ,and 
exercising the powers and duties of the same. Kindly bear in mind, 
in reaching your decision, that Pritchard, if allowed to hold both 
offices, could participate in the election of the presidents of these two 
boards, or even be elected president of both boards, and thus either 
directly or indirectly have two voices in selecting the civil service 
commission provided by the Paine law. 

''2. Assuming that Dowel is usurping the office, are not his acts 
while serving in that capacity legal, until ne is ousted by Pritchard? 
That is, would or would not the action of Dowel and two other mem
bers of the board, as to matters pertaining to the sinking fund, be 
legal and binding?" 

With respect to your first group of questions, I beg to state that the filing· 
of charges against the chief of police by the mayor before the director of public 
safety on October 1, 1909, was without warrant of law, as neither the director of 
public safety nor any other officer or tribunal of the city on that date had authority 
to hear such charges. However, the remova, of the former chief of police was 
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none the less efiectin'. The mayor had the right under section 12!1 ~I. C., as 
amended !l!l 0. L. :;1;2. to appoint and n:move the heads of sub-departments, and 
this power of remm·al was not fJUalified as to the chief of police by any statute 
then in force. The fact that the appointee was not in the classified service at 
the time of his appointment is immaterial. 

The old civil service law was not sel £-executing, and there being, as you 
~tate, no classified list in your city on the date mentioned, it becomes unnecessary 
for me to consider the question as to the appointment of the chief of police under 
similar circumstances in a city in which there was a classified list at that time. 
I, therefore, conclude with respect to your first group of questions that the pres, 
ent incumbent of the office of chief of police was legally appointed. I 

Answering your second group of questions I beg to state that, in my opinion, 
the appointment therein described was lawfully made. The acceptance by the 
person in question of his office as member of the board of education of the city 
school district would ipso facto \"acate his membership on the municipal board 
of sinking fund trustees, if the two positions are incompatible. \Vhile the 
authorities have failed clearly to define the tests of common law incompatibility. 
it seems to me that it may safely be said that, when a sound public policy as 
evinced by the statutes defining the duties of two offices· would seem to prohibit 
one person from discharging both sets of duties, the offices should be regarded 
as incompatible; and although the contingency which would give rise to the in
compatibility would, in the nature of things, seldom arise, and might be very 
remote in point of fact. nevertheless, the incompatibility exists. 

1 n the case at hand the two boards in question, as boards, have no duties 
or powers which could bring them into the position of adversaries. However, 
section 157 of the ~T unicipal Code as amended by the Paine Law, 99 0. L. 562-
565, provides that the president of the board of education of a city school district, 
and the president of the board of sinking fund commissioners (evidently alluding 
to the sinking- fund trustees) shall be two of three members of an ex-officio board, 
whose power ancl duty it is to appoint the civil service commissioners of the 
city. This appointing hoarcl does not discharge its duty once and for all when 
the periodical appointment is made; the same section above cited provides that 
the civil sen·ice commissioners "may be removed by the appointing commission." 
From this it follow> that the appointing commission exercises a continuing super
vision 0\·er the civil service commission and, therefore, its duties are both judicial 
and official in the fullest sense of the word. 

1t is evidently the policy of this statute that the members of the appoint
ing board shall represent absolutely disassoci"atei:l branches of the public service, 
and that in turn they shall be chosen by totally different electorates or appointing 
powers. 1 f then a single individual may have a ,·oice in the selection of two of 
the members of this board, this policy is violated, and it is unnecessary to consider 
the possibility of such person being elected president of both boards, although this 
possibility would seem to afford additional support to the conclusion which I feel 
impelled to reach on the main question. 

Still another fact which lends support to the same view is that under section 
3!)70-1 Bates' Re,·ised Statutes, the board of commissioners of sinking fund of a 
city school district 111ay be the board of sinking fund trustees of the municipality. 
Standing alone this point would probably not be sufficient to warrant my con
clusion, but in connection with the other facts abo\·e stated it is significant. 

It is well established. of course, that when two offices are incompatible in 
the sense above described, the acceptance of the second vacates the first. There 
was, accordingly, a vacancy in the board of sinking fund trustees immediately 
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upon the acceptance by its former member of the office of member of the city 
board of education, and the mayor of your city was justified in appointing an
other person as member of the board of sinking fund trustees. 

Yours very truly, 

u. G. DENMAN, 

Attor11ey Genera?. 

MUXJCIPAL CORPORATJOXS .\IAY XOT ISSUE XOTES l);' A:JTJCIPA
TIOX OF. SPECIAL ASSESS.\IEXTS AXD DISCHARGE SA:\IE OUT 
OF PROCEEDS OF BOXD ISSUE, XOR PROVIDE FOR CITY'S POR
TIOX OF AN L'viPROVE.\fEXT BY TSSUAXCE OF SUCH XOTES. 

February 23rd, 1910. 

RoN. D,AVID G. JENKINS, City Solicitor, Youngstown, Ohio. 
DEAR SIR :-I beg to acknowledge receipt of your letter of February 19th, 

in which you ask the following questions relating to the construction of section 
95a Municipal Code, section 3915 General Code, which in its present form is as 
follows: 

* * * Municipal corporations may borrow money and issue 
notes in anticipation of the collection of special assessments * * * 
The notes shall not exceed in amount the estimated cost of the im
provement, and shall recite upon their face the purpose for which they 
were issued. All assessments collected for the improvement, and all 
unexpended balances remaining in the fund after the cost and ex
penses of the improyement have been paid, shall be applied to the 
payment of the notes and the interest thereon, until both are fully 
provided for * * * 

The questions are as follows: 

"1. . l\Iay notes be issued under this section and taken up out of 
the proceeds of bonds issued for the purpose of constructing the im
provement, said bonds in tum to be paid out of the proceeds of assess
ments?" 

"2. May the notes issued under said section cover the city's por
tion of the improvement, and, if so, may bonds be issued to take up 
said notes as described in the first question?" 

The section now under consideration doe~ not seem to authorize the dis
.charge of notes issued under. favor thereof out of the proceeds of a bond issue. 
It is expressly provided in the section that assessments collected for the improve
ment "shall be applied to the payment of the notes and interest thereon." 

I, therefore. conclude, as to your first question, that notes issued under sec
tion 95a may not he discharged out of the proceeds of bonds to be issued after the 
assessing ordinance has been passed. 

In my opinion, the city's portion of such an improvement may not be pro
vided for by notes under said section 95a. This object must be achieved by proceed
ing under section 5::1 :\f. C., section 3821 General Code, or under the Longworth 
Act, section 283.5 R S., section 3939 of the General Code. The proper procedure 
-in each of the cases described by you seems to be plainly indicated by statute. 
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Conclusions diff<!rent from those which I hav~ reached would necessitate a resort 
to implication and strained construction, which would be both unnecessary and 
improper, especially in view of the existence of adequate machintry for accom
plishin{r the same purposes. 

Yours very truly, 

U. G. DEN~I.\N, 
Attomey General. 

:\fU~ICIP.-\L CORPORATIOXS-CITIES- S:\L\RY ORDI~.\XCE
PURT.TCATIOX. 

Ordinance fixing salarzes of city officers must be published; 11ot effecti·ue until 
ten daJ'S after tlzc date of first publication. Clza11ges in salaries made by such ordi
nance not effective as to persons whosf! terms begin during last ten days. 

January lOth, 1910. 
Hox. VAN .\. SNIDER, City Solicitor, Lancaster, Ohio. 

DE.\R SIR: -l beg to acknowledge receipt of your letter of January 3rd, in 
which you submit for my opinion the following question: 

On December 3, 1909, an ordinance was introduced into the coun
cil for the purpose of fixing the salaries of municipal officers, as pro
vided in section 227 ~I C., as amended. This ordinance had its third 
reading on December 13th, and was passed on that date. As enacted 
by council it provided that it should "take effect and be in force from 
and after the first day of January, l!llO." The ordinance was deliv
ered tc the mayor on December 14, 1!109, and by him returned un
signed after. the expiration of ten days, to-wit, on December 24, HJ09. 
The next two clays being holidays, the first insertions fur publication 
of the ordinance could not be made until December 27, 190fl. Ten 
days from that elate would fall on January 6, 1910. Certain changes 
were made in the salaries of the municipal officers. 

QurrJ•: Are such changes effective as to officers who took office 
on the first :\fonday in January, 1910, viz., January 3, 1910? 

Section 126 :\I. C., provides as to salaries fixed by council that they, 

·'Shall not be increased or diminished during the term for which 
he (the mur.icipal officer) may have been elected or appointed." 

L'nder the provisions of this section it is clear that if the ordinance m ques
tion became effective on January 6, 1910, its changes will not be effective as to 
those officers who took office on January 3rd. This question, in turn, depends 
upon whether the ordinance is one of a general and permanent nature requiring 
publication as prescribed in section 16!15 R. S., viz. : 

"By-laws, resolutions and ordinances shall be authenticated by 
the signature of the presiding officer and clerk of the township. Ordi
nances of a general nature or providing for improvements shall be 
published in some newspaper of general circulation in the corpora-
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tion * * * before going into operation. .Vo 01·dil!a11Ce shall take 
effect until the expiration of ten days after the first publicatio11 of 
such notice.'' 

Section 2:27 as amended, 9!) 0. L., 5li7, provides that, 

"Council shall by ordinance or resolution determine the number 
of officers· * * * and shall fix by ordinance or resolution their re· 
~pecti ve salaries * * * 

.. '· .,) 

There is some authority for holding that where ;.:n act of council may he 
performed in one of two ways, as by ordinance or resolution, the choice of the 
more formal means does not compel the observance of all the formalities pre
scribed by law in the case of such formal means, but that with respect to such 
formalities the means employed are to be regarded as in effect and substance the 
less formal of the two. (Kerlin Bros. v.' Toledo, 30 C. C., 604.) 

However, the reasoning of that case is not to be extended to the question at 
hand. lt applies primarily to such acts as do not amount to real municipal legis
lation; that is to say, as do not of themselves bind the city by a permanent liabil
ity or im·olve an expenditure of public money. The act of fixing salaries does 
not possess these characteristics. lt becomes a part of the law of the municipality 
and of itself authorizes an expenditure· of funds of the municipality although the 
intervention of an appropriation is necessary in order to specifically authorize such 
expenditure. 

This principle is also illustrated in the case above cited as disclosed by the 
discussion on page 61;) of the report, wherein the binding effect of the particular 
act there in question upon the city was held to be a test. 

I therefore conclude that whether the salaries of municipal office'rs are fixed 
by ordinance or resolution, such ordinance or resolution must be published, as pro
vided by section 16%, R S., and can not become effective until ten days after the 
first insertion of such publication. I may add that this has been the previous 
holding of this department. 

In view of the foregoing I am compelled to hold that the changes made in 
the salaries of certain municipal officers by virtue of the ordinance of the city of 
Lancaster, as z.bove described, are not effective during existing terms. 

Yours very truly, 

U. G. DE!OL\N, 
A ttomey Ge11eral. 

MU~ICIPAL CORPORATIO'\S-DIPLOYES I~ WATER WORKS AND 
CDfETERY EPART:\!E'\TS-APPOI~T~<TENT A~D SALARIES. 

February 15th, 1910. 

HoN. ]AMES ::vr. LEONARD. City Solicitor, Mt. Verno11, Ohio. 

DEAR SIR:- Replying to your letter of February 7th I beg to state that 
tlie tmmber of officers· and employes in the water works department of cities is 
to be determined by the director of public service; their appointment, excepting 
that of the head of the department, is to be made by the director of public service 
subject to the ci\·il service regulation; their salaries are to be fixed by council. 

With respect to the cemetery department, I beg to state that while the 
Paine Law as enacted ~eems to confer authority over the cemeteries upon the 



.\TTORXE¥ GEXERM •• lOH 

director of public safety. the General Code, section 4326, corrects the ambiguity 
in this particular by placing this department within the control of the director 
of public sen·icr. Accordingly, the above comments will apply to the cemetery 
department as well as to the water works department. See particularly sections 
129, 14-'i and 227 ~Iunicipal Code, as amended 9[) 0. L. 562. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

MU~JCTP .-\L CORPORA TIO.:\S- CIVIL SERVICE- DEP,\RDfE~T OF 
PUBLIC SERVICE. 

Persons employed ill classified service of municipal department of public 
service prior to organi:::ation of civil service commission need not be compelled 
to take civil service examinations before being permitted to continue in such 
employllleJzts. 

February 11th, 1910. 

Hox. CH,\RLES 1\. GcERXSEY, Cit:y Solicit01·, Fostoria, Ohio. 

DzAR SIR:- I beg to acknowledge receipt of your letter of February 9th 
in which you request my opinion upon the question as to whether present employes 
in the department of public service who are within the classified service, as 
indicated by section 158 of the Municipal Code, as amended in 99 0. L. 565, 
but who were not originally appointed or employed under civil service rules, must, 
upon the adoption of civil service rules, take examinations before the civil service 
commission before entering upon their several employments. 

I have carefully examined the so-called Paine Law, 99 0. L. 562, and find 
therein no prm·ision which expressly or by implication makes it the duty of the 
director of public service or any other officer of the city to remove or discharge 
any employe in that department. lt is true that the civil service provided in said 
act is self-executing, and that the provisions relating thereto took effect on the 
first day of January, 1!Jl0. However,· inasmuch as the appointment of the civil 
service commission could not, in point of fact, have been made until after that 
date, and the organization of the commission and the formulation of it by ques
tions and rules ior its examination could not have been consummated until a 
date still later. it is manifest that the public convenience required the director of 
public service to make appointments and employments during the interim; other
wise the public service would have been paralyzed. I assume that some such 
action on the part of the director of public service has given rise to your ques
tion, and that the inquiry relates to the status of such persons employed or con
tinqed in employment by the director of public service between January 1, l!JlO, 
and the date at which the civil service commission became equipped to hold 
examinations. 

As I have above indicated, there is nothing to compel the director of public 
service to discharge any of these persons. Yet such discharge may be made 
without filing formal charges. Although the positions held by the persons are 
within the classified service, the persons themselves have not been "admitted into 
the classified service" within the meaning of section 159 ~L C., amended, which 
provides that. 

·'All applicants for admission into the classified service shall be 
subjected to examination * * *" 
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The persons themselves not being within the classified service, they are not 
·protected by that provision of section 162 of the amended code which provides that, 

"* * * "\Jo officer or employe within the classified service, who 
shall have been appointed under such rules, shall be removed * * * 
or discharged, except for * * * cause * * *" 

X or are such persons protected in their tenure by the prior prov1s10ns of 
said section 162; or those of section 166 of the act which relate exclusively to the 
department of public· safety. 

Section 1(i0 of the Paine Law provides that before appointments into the 
classified service shall be made "the appointing board or officer shall notify the 
commission of any vacancy to be filled." This section, while not strictly in point, 
sheds some light upon the question under consideration. It indicates that the 
civil service rules do not become applicable to a particular position until there 
is a vacancy; in other words, while the provisions respecting the classified service 
are self-executing, they do not operate to remove from office or employment an 
incumbent or employe who has not taken an examination; they simply prevent 
his place being taken by a successor who has not qualified under the civil service 
rules. 

It is my conclusion, therefore, that the officers and employes described by 
you can not be compelled to take the civil service examination upon penalty of 
losing their positions, should they not become qualified in this manner, but that 
they are subject to removal at any time by the director of public· service or other 
appointing authority; and if it is desired by them to become qualified for the 
public sen·ice, with a view to rendering their positions more secure, they may 
take such examinations, but will not then be entitled to the benefits of section 
162 above quoted until they have been formally appointed under section 160. 

Yours very truly, 

u. G. DEN~IAN, 
Attomey General. 

COU)JCIL- DIRECTOR OF PUBLIC SERVICE. 

Director of public serz,ice 111ay be required to perform duties of street com
missioner, mar!?et master and director; salary may be changed by council at any 
time. 

HoN. D. F. ~fiLLS, City Solicitor, Sidne::J', Ohio. 

DEAR SIR:- I have your letter of January 
following questions for my opinion thereon: 

January 7th, 1910. 

4th in which you submit the 

"First. Under the Municipal Code as it now stands may the 
- departments of street commissioner, and market master be combined 

with the qffice of director of public service, so that the director of 
·public service, can be required to perform the duties of all three de
partments, or offices? 

"Second. The salary of the director of public service and public 
safety, having been fixed by the old council at a stated sum per year, 
and the said officers having accepted the positions, and having entered 
upon their respective duties, if the present council should increase their 
salary, after they ha\'e entered upon the duties of the office, would 
said officers be entitled to receive the increased salary, or would they 
be bound by the action of the council? 
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"Third. The director of public sen·ice creates the sub-depart
ment of a street commissioner; council fixes the salary and the di
rector of public service fails to appoint a street commissioner, but 
performs the work and duties of said office himself, ·would he be 
entitled to draw the salary fixed by council for the street commis
sioner, in addition to his salary as director of public service? Or in 
other words, can the director of public service create sub-department&, 
then appoint himself to fill these positions and draw the salaries 
allowed them by council?" 

10-!9 

Answering your first question, l am of the uplmun that the sub-departments 
of street commissioner and market master may be combined under the office of 
director of public service, but whether the director of public service may be 
required under the law to perform the duties of all of the offices of which you 
speak, viz., market master, street commissioner and director of public service, is 
not so clear. The code itself does not create a street commissioner nor a market 
master. It creates the office of director of public service, and by section 145 
authorizes him to determine the number of sub-departments and the number of 
superintendents, clerks and other employes as may be necessary. The council, 
however, is to fix the ~alaries of each and all of these including the director of 
public service himself. U the city council and the mayor are of the opinion 
that the director of public service can perform all the duties of which· you speak 
in your first inquiry in any city l can see no reason why the council and the 
mayor may not entirely control the situation. The director is appointed at the 
will of the mayor and he may be removed at any time; hence, if he does not 
see fit to perform the duties requested by the council and the mayor he may be 
removed and another man appointed in his place who will co-operate with him 
in an economical administration of the city affairs. 

Section 145 :M. C., certainly vests some discretion in the director of public 
service, and if the mayor does not agree with the council, I am of the opinion 
that it is within the power of the director of public service to determine and 
name the number of sub-departments and employes to be employed therein. How
ever, it is equally clear that the council is to fix the compensation and their dis
cretion in this regard cannot be controlled by the mayor or director of public 
service, and they may fix that compensation at such figure as they deem adequate 
for the services to be performed. 

This in effect answers your second question because when an officer is ap
pointed for no definite term, but simply at the will of the appointing power, the 
statute which forbids the increase or decrease of compensation during the term 
for which the officer was appointed does not apply. 

The statute, section 138 of the code, as amended in the Paine law, 99 0. L. 
56!l makes the appointment of a director of public service an appointment at the 
will of the mayor and not for any definite term. The council may, therefore, 
increase or decrease the salary pertaining to this office at any time. 

Answering your third question, I see no reason why the director of public 
service may not create the sub-departments spoken of therein, and then fill the 
positions himself but it is within the power of the council to readjust the salaries 
of any one or all of these places at any time, and the director of public service 
cannot complain if he sees fit to stay in the position. 

Yours very truly, 

L'. G. DENMAN, 

Attonzey General. 
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CQU;.;CJL .\I:\ Y ~OT :\UTHORIZE D!HECTOR OF SAFETY TO ~lAKE 
API'Ofi\T:\lE~T OF PERSO~ TO CARE FOR ::\1:\RKET HOUSE. 

January 7th, 1910. 
HoN. G. T. THOMAS. City Solicitor. Troy Ohio. 

DEAR SIR:- I have your letter of January 5, m which you submit facts and 
ask my opinion thereon as follows: 

"The city building in which all the offices of the city are located 
is at the corner of ::\larket and Franklin streets. Just south of this 
building, and c~nnected with the city buildings, is the fire department, 
.and the only fire department in the city. In· the fire department is 
employed six men. They use a hose wagon, a hook and ladder truck, 
and in case of need of a steam fire engine. In the room in the city build
ing next door to the fire department is the city market, held in this 
room twice each week. For some time, a year or more, there has been 
employed in the city building a janitor whose duty it was to keep 
clean the city buildin, and for which he received $600.00 salary. He 
also acted as ·market master, and kept that room in condition for 
its use. 

In December an ordinance was passed which requires the firemen 
to care for this city building, and 0!1e of the number to act as market 
master, to be selected by the chief of the fire department. It is in
sisted tl~at the duties thus imposed are inconsistent with those of the 
firemen, and that as the control of the building is under one director 
and the firemen by another will result in confusion. \l,'e are very 
anxious that" you will soh-e the problem and state if the ordinance: 
above referred to is legal and enforceable." 

Section lH of the code, as amended in the Paine law, !J!J 0. L., 563, provides 
in part that, 

"The director of public service shall manage all * * * mar
ket houses * * * 

Section J4.j of the code, as amended in the Paine law provides that, 

"'The director of public service may establish such sub-depart
ments as may he necessary and determine th_e number of superinten
dents, deputies * '' * laborers and other persons as ma)~ be nec
essary for the execution of the work and the performance of the 
duties of this department." 

Section 129 of the code as amended in the Paine law provides that the direc
tors and officers pro,·ided for in the act shall have the exclusive right, subject to 
the limitations prescribed in the act, to appoint all officers, clerks and employes in 
their several departments or offices and shall likewise have sole powc~ co remove 
or suspend any such officers, clerks or employes, subject to the limitations pre
scribed in the Paine law. 

The limitations in the Paine law just referred to are the civil service and 
other provisions regulating the appointment. It is very clear, however, that mar
ket houses are to he managed in the department of public service and by the 
din~ctor, and that subject to the civil service rules he is to determine what em-
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ployes arc necessary in such mana6ement, and that the director of public service 
mmt makc the appointment subject to the civil service rules, unless the duector 
of sen·ice ~hould create a suh-department of markets and market houses, and if 
he does create such suh-department then the mayor would appoint the head of 
that suh-dq;artment under the first paragraph of section 129 as amended as afore
said. this paragraph providing in part that the mayor ·'shall appoint and have the 
power to remove the director of public service * * * and the heads of the 
sub-departments of the department of public service * * * ." 

If any other employes are necessary aside from the person who is at the 
l1ead of this suh-department. such other persons must be appointed by the direc
tor of public service. 

l am of the opinion, therefore, that your council was without :J.uthority tv 
pass an ordin~nce providing that the chief of the fire department should appoint a 
person to care for your market house and markets. The room in which the city 
market is held is the market house of your city. 

Yours very truly, 
U. G. DFX~f \X, 

A ttomey General. 

~IL':\'ICTPAL CORPOR:\TTO:\'S- CO:\'TRACT TO PURCHASE \\'.\TER 
PL:\XT- XECESSlTY TO SUB:\IIT QUESTIOX \\'HEX I:\JPOSSIBLE 
TO RAISE BOXDS TO PAY FOR SA:\IE. 

February 1~th, 1!110. 
Hox. ]. R. SELOI'ER, City Solicitor, Delaware, Ohio. 

DE.\H SIR:- I am in receipt of your letter of February 12th, in which you 
submit the following for my opinion: 

Tl:e city of Delaware in lDO!l entered into a contract by the terms 
·of which the value. which was to he the purchase price of the water 
plant, was to be fixed hy arbitrators; the city was to submit the ques
tion of purchasing the sam~ at the arbitrators' valuation to a vote of 
the electors within sixty days from the final finding. The amount of 
J.roJ;crt~ uj;on the tax duplicate is a little less than 8!.000,1)00. The 
amount of present bonded indebtedness is over 8100,000. The value 
tixed by the arbitrators is 8:2-i!J,OOO. The city can not purchase hecause 
of section :28:H, R. S., and you desire to know whether it will he mc
essary or not for the city to suhmit the question of purchase to a vote 
oi the electors. 

In reply thereto I lwg to say that under provision of tl'e Longworth Bond 
Act honcls .nay not be issued to exceed 8 per cent. of the tax duplicate of the 
municipality. If your presl·nt outstanding bond issue of 8100,000.00 has heen made 
under authority of the Longworth Bond Act, this together with the proposed issue 
of ~:2-i!I,OOII.OO would be an excess of the amount authorized by said act, and, there
fore, would he an unlawful issue to the extent of such excess. It would, there
fore. be a useless expenditure of public fund to submit the award of your arbi
trators to a vote of the people when there is no authority of law to carry out the 
terms of the contract. l'Ven if the vote should he favorable, and, in my opinion, 
such an election should not he held. 

Very truly yours, 
u. G. DE:Of \X, 

A ttoruey General. 
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DIRECTOR OF SAFETY ACTI~G AS BOARD OF HEALTH-PUBLJCA
TIO~ OF ORDERS-EXA~IINATIO~ OF POLICE AND FIRE DE
PART:\IE~T E:\JPLOYES- AUTHORITY OF DIRECTOR TO FIX 
:\U:\1BER A::\'D E:\IPLOY EMPLOYES IN SUB-DEPARTMENTS
AUTHORITY OF COU::\'CIL TO FIX SALARIES-SUSPENDED EM
PLOYES OF POLICE A:\D FIRE DEPARTMENT- RIGHT OF 
APPEAL TO CIVIL SERVICE CO:\Il'viiSSIO~. 

Director of safet::,• acting as board of health 11111st advertise all orders, etc., 
same as ordinances of cities and villages. 

Appointments made in police and fire departments after January rst subject 
to examination pro·uiding civil ser11ice commission is orgmzi:::ed and ready to hold 
examination. 

The director fixes number and appoints employes ill sub-depart111ents; council 
fixes compensation. 

All suspended employes of police and fire departments have right of appeal 
to civil service commission. 

HaN. GEORGE C. STEINEMANN, City Solicitor, Sandusky, Ohio. 

DEAR Sm:- Your communicatiot1 of the 24th ult. is received in which you 
inquire as to the powers of the director of public service as to publication of 
rules and regulations of a general nature, when this department is, by municipal 
ordinance, substituted for the board of health; also your inquiry as to the necessity 
for members of the police and fire departments, appointed since January 1st, 1910, 
to submit to civil service examination. You further inquire what official authority 
determines the namber of clerks or employes in any department of the civil 
!!Overnment, establishes the office and fixes the salary. 

In reply thereto I beg to say that your first inquiry is answered by the pro
visions ,of section 187 of the Code, and section 1536-730 of the Revised Statutes. 
From the provisions contained in these sections it seems clear that the director 
of public service, when acting as the board of health, shall cause all orders and 
regulations intended for the general public to be "advertised, recorded, published 
and certified as are ordinances of cities and villages." 

As to your second inquiry, section 159 of the Paine Law of 1908, provides 
that "all applications for admission into the classified list shall be subjected to 
examination, etc." The successful passing of an examination is a condition pre
cedent to qualification, and the right to draw a salary. That is, this is true as 
to appointments made in the police and fire departments respectively since Janu
ary 1, 1910, providing the civil service commission is organized and has made 
arrangements for holding examinations to fill any possible vacancies. Section 
162 of the Code, as amended in the· Paine Bill, provides that the chiefs and mem
bers of the police and fire department in office on January 1, 1910, may not be 
removed except in accordance with the provisions of section 152 of the :\1unicipal 
Code, and provides that the appeal therein provided for shall be had to the civil 
service commission provided for under the Paine Law, under such rules as the 
civil service commission might establish. 

If a chief or some member of the police or fire department was removed 
since January 1, 1910, and according to the requirements of section 152 of the 
Code but before the civil service commission provided for in the Paine Bill had 
organized or was ready t6 hold any examinations, I do not believe it would be 
necessary to leave the place vacant until sueR time as the civil service commis
sion might be ready to hold examinations. If this could be done the civil service 
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commission would ha,·e it within its power to seriously embarrass and hinder 
the service in the departments. .\s soon, howe\·er, as the civil service commis
sion was or is organized and conducting examinations for the various positions, 
and they have taken such examinations and arc on the classified list, ready to be 
certiticd, all vacancies must be filled from this classified list . 

. \> to your third inquiry, by the provisions of section 1-!5 as amended in 
the Paine Law. the director of public service determines the number of sub
<lepartments and superintendents, clerks and other employes in the department of 
puhlic sen·ice. and under section ~:27 council must fix the salaries, compensations 
and bonds. This section 2:27 does not give the council authority to establish the 
positions of superintendents, clerks or other employes in this department, nor 
does it require that these places be permanent positions. After the director of 
public service has determined the sub-departmenfs and the different classes of 
employes. the council may fix the salary or the compensation for these different 
people by the month, or by the week, or by the day, or for any other period 
during which the employe may be actually engaged in the work of the city. That 
is. the council may provide that a superintendent of water works shall receive a 
certain salary per month, and that a laborer upon the street shall receive a certain 
compensation for each day he is employed. 

In reply to your inquiry of the 2"9th as to whether a member of the police 
or tire department, excepting the chiefs of these departments, has the right of 
appeal to the civil service commission from the decision of the mayor dismissing 
such subordinate member from either of these departments, in my opinion such 
member has the right to such appeal. In section 1.52 of the "Municipal Code it 
is provided that when the chief of either the police or fire department suspends 
a member of the department below such chief, the fact of such suspension shall 
be certiticrl to the mayor who shall pass upon the charges and suspension, and the 
n1ayor's decision thereon shall be final "except as otherwise provided in this act." 
l t is otherwise provided in section 186 of the Municipal C0de, 96 0. L., 79. This 
section li<G provides that any person _in the department of public safety in any 
city, who shall be removed from his position of employment or appointment by 
the mayor, shall have the right to appeal from the decision of such officer to the 
board uf public safety, etc. 

~ow "'ction 1:)~ of the :\lunicipal Code, !JG Ohio Laws, 71, is not specifically 
repealed by the Paine Law, and it, therefore. remains in full force and effect in 
all re-;pl'rts except in so far a:< it may he wholly inconsistent with the Paine Law. 

s~etion lo2 of the code, as amcnclerl in the Paine Law, provides in part 
that thl' chiefs anr\ members of the police and fire department shall not be dis
tr.i0"l'd except in a.:cordancl' with <;ection l."i2, and it provides that the appeal 
pro\'ided for in section 1.·,2 <;hall be had to the civil service commission as con
stituted under the Paine La\\'. There io; no specific mention of an appeal in the 
languagt' of .;ection [.-,:!, either as to the chiefs, or the memhl'rs of the safety 
dej.artio:l'I't hdow th<' cl•iefs. \\'hen a chief is suspended, Sl'ction [.)2 commands 
that tJ-:e mayor .;hall forth\\'ith certify such fact, with the cause of such sitspen
~ion, to the hoard of public safety, which shall within five rlays from and after 
the r1ate of the receipt of such notice proceed to hear the charges and render 
judgment thereon, which shall he final, and this same !'ection provides that if a 
member i>l'low the cl:id shall he suspended hy the chief, such suspension shall he 
certifil'rl to t!te 1;1ayor wl:o must tl~en inquire into the cause of such suspension 
and render hi-; judgment thereon, and his judgment in this matter shall be final 
"except as otl·erwi.;e provir1ed in this act." 

In all the language of this section 1.'>2 there is nothing which authorizes or 
requires a chief to appeal to the board of safety, or a member below the chief 
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to appeal to the mayor. On the other hand, this section makes it the duty of the" 
suspending office to certify the fact of suspension to the authority named in· 
section 152 for the chief or the man below the chief. 

The intention of the general assembly, however, as appears from the two 
sections }.j:,? and ISo, seems very cle""a;ly to- have been to give each person in the 
department of public safety the right to have the cause of his suspension passed 
upon by the board of public safety, and this section 186 is the only section which· 
ga\·e the chief or other member of the department of public safety the right to· 
take some action on his own initiative to have his case passed upon by the board 
of public safety as a board of appeal. But this section does give that right to
each and every person in the department of public safety who shall be removed 
from his position of employment or appointment by the mayor, so that the only 
appear which is provided for by s.ection 152 is the appeal referred to in that sec
tion by the words "except as otherwise provided in ·this act," and these word~· 
just quoted very clearly refer to section 186 of the Code. 

The last sentence in the third paragraph of sectio!J 152 reads as follows: 

"In the ennt that either the said chief of police or chief of the 
fire department shall be suspended, as herein prodded, it shall be tht 
duty of the mayor to forthwith certify such fact together with the 
cause of suspension to the board of public safety, which shall within 
five days from and after the date of the receipt of such notice, proceed 
to hear said charges and render its judgment thereon, which shall be 
final." 

This language. literally construed or read, does not give the chief of police 
or lire department the right to appeal on his own initiative. On the other hand, 
as indicated above, it commands the mayor to certify, and the board of public 
safety thereafter to pass upon the suspension. 1l1is procedure as to a suspension 
of the chief gives him the same remedy as he would han under section 186, that 
is, his suspension is finally passed upon by the board of public safety, and the 
procedure is in the nature of an appeal, so that T am clearly of the opinion that 
both the chiefs and the other members of the police and fire departments are 
still entitled to have their respective suspensions finally passed upon by the civil 
service commission provided for under the Paine Law, and this right is secured· 
to them under section 162 as amended in the Paine Bill and sections 152 and 186' 
of the original code. Section 162 as amended in the Paine Bill substitutes the 
civil service commission provided for in the Paine Law for the former board ot 
public safety mentioned in sections 152 and 186. 

Yours very truly, 
U. G. DENMAN, 

Attorney Ge1zerar. 

DIRECTORS OF SERVICE AXD SAFETY- SERVICES RE::--JDERED· 
PRIOR TO TIME SALARY FIXED BY COU~CIL- KOT El'\TTTLED 
TO COMPE~SATTO:\T. 

April 4th, I!HO. 
HoN. 0. E. lRTSH, Cit}' Solicitor, hollton, Ohio. 

DEAR Sm:- I am in receipt of your letter of February 26th. in which you 
submit the following for my opinion : 

The city council of Ironton, Ohio, has fixed the salary of the 
director of public service at fifty dollars per month and that of the 
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director of public safety at twenty dollars per month. This ordinance 
will be in effect the first of l\larch, 1!)10. On August 1, 19U!l, the direc
tor of public safety was appointed, but his salary ha; never been fixed 
by council until now.· On January 1, 1!llH, the same director of public 
safety was reappointed. The present director of public service was 
appointed on January 1, 1!110. You desire to know what salaries shall 
be paid these directors for services rendcre<l prior to ~larch 1, 1!!111. 
That is the date when the ordinance of conm:il fixing their salaril·s 
goes into effect. 

I beg to advise that neither of the directors will he entitled to any compen
sation whate\·er for sen·ices rendered prior to ~larch 1, 1 !llO, as it is specifically 
provided by section 221 uf the Paine law that council shall, by ordinance or reso
lution, fix the salaries and compensation of each officer in any department of the 
city government, and the directors will nc.t be entitled to any compensation for 
services rendered prior to the time their salary and compensation has been fixed 
by council. 

V cry truly yours, 

U. G. DENMAN, 

Attorney Ge11eral. 

MEMBER OF COUXCJL IXTERESTED IX PURCHASE OF SUPPLIES
AUDITOR SHOULD XOT PAY BILL. 

February 17th, t!liO. 

HoN. GEORGE C. STEJNDL\NX, Cit:; Solicitm·, Sa11dusl~y. Ohio. 

DE.\R SJR:- T am in receipt of your letter of February l.'ith, 111 which you 
submit the following for my opinion: 

A corporation doing business in this city sold a bill of goods 
amounting to $~.33 to the city. The president of the corporation, who 
is actively engaged in the business, is a member of our city council, 
and you desire to know whether or not the city auditor has authority 
to pay this bill. 

I call your attention to section 120 0f the ~!unicipal Code, which in part 
prm·ides that a member of council shall not be interested in any contract with 
the city. 

Section 45 of the ~Iunicipal Code provides in substance that no member of 
council shall have an interest in the expenditure of mon('Y on the part of the cor
poration other than his fixed compensation. 

From <he above two sections ! am of the opinion that the member of coun
cil who is also president of the corporation from which the city recently bought 
a bill of goods is interested in the expenditure of money of the city, and that the 
city auditor should not pay the above hill. 

Very truly yours, 

U. G. DEN:\1.\X, 

.4 tlomey Ge11eral. 
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l 
AUTO:\IOBILE REGISTRATION- ACT-MUNICIPALITIES MAY DEFINE 

CLOSELY BUILT UP PORTIO::-.JS OF CITY. 

June 1st, 1910. 
HaN. B. F. LoNG, City Solici.tor, Shelby, Ohio. 

DEAR Sm :-I am in receipt of your letter of ~1ay 27, in which you submit 
the following for my opinion: 

The question has arisen as to whether it is necessary to take 
advantage of section 15 of the automobile act, 99 0. L., 541, for the 
council of a municipality to pass an ordinance to define what are the 
business and closely built up portions of a municipality. 

I beg to call your attention to section 15 of said act, which is as follows: 

"In no event shall any automobile, motorcycle or other motor 
vehicle be operated at a greater rate of speed than eight miles an hour 
in t4e business and "closely built up portions of any municipality in this 
state, no more than 15 miles an hour in the other portions of such 
municipalities, no more than 20 miles an hour outside of such muni
cipalities, which rates of speed shall not be diminished nor prohibited 
by any ordinance, rule or regulation of any municipality, board or 
other public authority, but municipalities may by ordinance define what 
arc the business and closely built up portions of such municipalities." 

You will note the aboYC section authorizes a municipality to define by ordi
nance the business and closelv built up portions of such municipality, and I am of 
the opinion that it would be .much easier to sucessfully prosecut~ a case for vio
lation of speed in the closely built up portions of a municipality, if such munici
pality had an ordinance specifically defining what is the closely built up portion. 
However, I am also of the opinion that such ordinance is not absolutely neces
sary, and, in the absence of the same, the closely built up portions of a municipality 
will be a question of fact. 

Very truly yours, 

l!. G. DENMAN, 

Attorney Geueral. 
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(To the Village Solicitors.) 

VILLAGES-COXFIR:\L\TIOX OF TRUSTEE OF Pl:BLIC AFFAIRS BY 
COUXCIL UXDER CERTAI::-.J" CIRCU:\ISTAXCES. 

Presideul pro tem of couucil succeeds to office of mayor wlren mayor re-
1/IO'i.'es from village. If before vacancy iu council has bce1r filled question of COli

firma/ion o{ appoilrfment of trustee of public affairs is submitted to cozmcil, a 
quorum being present, the vole is a tie, tire mayor casts decidilrg vote. 

:Yiarch 14th, 1910. 

HoN. OTTo E. VoLLENWEIDER, Village Solicitor, ivfcArthur, Ohio. 

DEAR SrR: -I beg to acknowledge receipt of your letter of :\larch lOth, re
questing my opinion as to the following facts: 

'The mayor has moved away, and a few days since the acting 
mayor made an appointment of a trustee of public affairs and when 
the matter came up for confirmation by the council there were only 
five members of council present, including the ,acting mayor. The 
council consists of six members. \\'hen this motion for confirmation 
came up, two of said councilmen voted against it, and the other three 
members of said council, including said acting ·mayor, voted for it.'' 

Quer.v: \\'as this,confirmation legal? 

The question thus presented is very difficult of solution under the provisions 
of the municipal code. 

Section HJ3 thereof pro,·ides that, 

'"The h·gislative power of e\ ery village shall be vested in and 
exercised by a council, composed of six members, who shall be elected 
by the> electors of the village. at large, for terms of two years, ami 
shall serve until their successors are elected and qualified." 

Section Hl.j pro,·ides that, 

"The council shall at the first meeting in January of each year 
immediately proceed to dect, a president pro tem. from their own 
numher, and from time to time provide such employes for the village 
as they may determine. The president pro tem. of council shall serve 
until the first meeting of the council in January next after his election, 
hut the employt'' can be remover! at any regular meeting by a majority 
of the members elected to council. \\'hen hy reason of the absence 
of the mayor from the village, or the mayor is unable for any cause 
to perform his duties, the president pro tem. of council becomes act
ing mayor. he shall ha,·e the same powers and perform the same duties 
as the mayor." 

Section 201) pro,·ides in part that, 

" * * * The mayor shall be the. president of council and shall 
preside at all regular and special meetings thereof, but shall hove no 
vote except in case of a tie. 

li7 A. G. 
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\Vhen the mayor is absent from the village, or is unable for any 
cause to perform his ,duties, the president pro tcm. of council shall be 
acting mayor. In case of the death, resignation or removal of the 
mayor, the president pro tem. of council shall become the mayor and 
serve for the unexpired term, and until the successor is elected and 
qualified, and the vacancy thus created in council shall be filled as 
other vacancies therein, and council shall elect another president pro 
tem. from their own number, who shall have the same rights. powers 
and duties as his predecessor." 

Upon your statement that the "mayor has mo\·ed away" 1 assume that there 
was a vacancy in his office and that the president pro tem. of council, instead of 
being acti11y ma)•or, as assumed by you, is, in fact, the mayor of the \·illage under 
section 200 above quoted. Your question also discloses the fact that the vacancy 
in council created by the elevation of the president pro tem. to the mayoralty has 
not been filled as directed in said section. ·Accordingly the membership of.council 
consists of five persons, and as held in State ex rei v. Orr, 61 0. S. 38-! a majority 
of the members elected would be a majority of five-that is to say three members. 

At the meeting described by you there were four members of council present. 
This was a majority of all members elected and was, of course, a quorum sufficient 
to authorize the doing of business. ::-Jowhere in the code is there any definite 
rule as to the number of members required for the confirmation of appoint
ments. Jn the absence of any rule I am of the opinion that the action of 
council may be by motion. l appears from the statement of facts that the vote 
wau substantially a tie-two for and two against the confirmation. This depart
ment has already held that the mayor has the right to cast the deciding \·ote in 
case of tie upon the question of confirmation of one of his appointees. There 
being a legally constituted quorum present and the vote being a tie, the con
clusion follows that the mayor, exercising his right to cast the deciding vote, 
could determine the action of council. 

I therefore conclude that the confirmation in question was lawfully made. 

Yours very truly, 

u. G. DENMAN, 
Attorney General. 

PRESlDE.'\T PRO TEM. OF VILLAGE COU.K'CIL MAY .'\OT EXERCISE 
JUDICIAL FU.'\CTIO.'\S DURI.'\G ABSDJCE OF MAYOR. 

February 17th, 1910. 

HoN. JosEPH :\-1. BRANT, Village Solicitor, Blanchester, Ohio. 

DEAR SIR:- In your letter of February 9th, the receipt whereof is acknowl
adged, you request my opinion as to the power of the president pro tem. of a 
village council to exercise the judicial functions of the mayor during the absence 
of the latter official. The president pro tem. does no~ possess this power. (State 
v. Hance, 26 Circuit Court 273). . 

Yours very truly, 

\V. H. }1ILLER, 
Assista11f Attonzey General. 
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VILLAGE CLERK- V:\C.-\.\"CY I.\" OFFICE OF-HO\\' FILLED. 

June 2!J 
Ho:-:. \\"JLLI.Ut .\. REJTEU, l'illaf}e Solicitor, .lliamisburg, Ohio. 

D£AR Sm :-I beg to acknowledge rel·eipt oi your letter of June 27th sub
mitting for my opinion thereon the following question: 

How may a yacancy in the office of Yillage clerk be filled? 

I have carefully examined the provisions of the General Code pertaining: 
to municipal corporations and find therein, as you suggest, no provision for filling 
Yacancies in village offices other than those of mayor and members of the boanl 
of trustees of public affairs. There is here a plain defect in the law. 

Section 4:2-12 of tl,l.' General Code is a re-enactment of section 22R :\I. C., 
and provides for the filling of all \'acancies not otherwise provided for by ap
pointment hy 'the :.\layor. In terms it applies only to cities. 

Section 4280 General Code, providing for the duties of the village clerk, 
is in part as follows: 

"The clerk shall attend all meetings of council, and keep a 
record of its proceedings '~ * ':' In case of the absence of the 
clerk, council shall appoint one of its members to perform his 
duties for the time." 

This section, however, in my opn110n, applies only to the discharge of the 
duties of the clerk. as clerk of council. In so far as the \·illage clerk is, so to 
speak, a permanent officer, having the powers of an auditor, I do not believe 
that this s.:ction applies. Accordingly it is my judgment that council is not 
therefore authorized to appoint to fill a vacancy in the office of village clerk. 

There should be no difficulty. however, in meeting the emergency which 
has arisen in your village. The making of an appointment to fill a vacancy is, 
broadly speaking. an executin~ function. 

Section 42.):2 of the General Code, while it has no legal bearing upon the 
question, should. in my judgment, be a guide, and your mayor should proceed under 
it just as if it were applicable to him, unless some question were raised; and 
a person thus appointed by him would certainly be de facto village clerk, and would 
he entitled to discharge the duties of that office, and receive whatever compen
sation attaches thereto so long as his tenure of office were undisputed. Indeed, 
the title of such appointee could not be successfully disputed by any other person 
claiming to be entitled to hold the office. 

I, therefore, advise, more as a matter of com·enience, than a matter of 
law, that the mayor appoint a successor to the resigned village clerk without the 
confirmation of council. 

Yours very truly, 

u. G. DENMAN, 

Attonzey Ge11era.l.. 
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IW:\D LABOR-APPLICATIOX OF LAWS RELATI:\G TO, OR TO IN
HABJTA:\TS OF TERT-<.iTORY A:\~EXED TO VILLAGE. 

i 

Liability of inhabitants of a gh·en territor:::.• to perform road labor attaches 
as of date of order to perform, and annexation of territory to village before) 
actual performance does not discharge such liability. 

A111zcxation on applicatiofz of corporation effecti'l;e upon filing of transcripts 
·with auditor or clerk ther<of. 

August 29th, 1910. 
Hol-1. \\'. F. S~HTH, l7 illage Solicitor, Barnesville, 0. 

DEAR SIR :-I beg to acknowledge receipt of your letter of August 23rd request
ing my opinion upon the following question : 

"In the last week of :March of this year the commissioners of 
Belmont County made an order annexing certain territory to the 
Village of Barnesville. This was certified to the clerk of the village 
about ] uly 4th. Sixty days have not passed since the certification 
to the corporation clerk, and the council has not yet passed an 
ordinance accepting the territory. The land annexed does not go on 
the tax duplicate of the village until 1911. The application for the 
annexed territory was made by the village. The trustees of the town
ship in which the village is situate are ihsisting that the 
land owners within the annexed territory shall either perform the 
two days labor on the roads or pay the amount in lieu of the same. 
Are these land owners bound to perform this labor or pay the 
amount in lieu of the same, or under the present situation are 
they acquitted of th<: same?" 

Section 30G4 General Code, being one uf the sections relating to annexation 
on application of the corporation. provides that 

''\Vhen the annexation of such described territory has been 
completed, it shall be deemed a part of· the municipal corporation, 
and the inhabitants residing on the territory shall ha\·e all the· 
rights and privileges of the inhabitants residing within the original 
limits of the corporation."-

It seems, under this section, that annexation is not effective as affecting 
the rights and liabilities of the inhabitants of the annexed territory until the 
proceedings have been completed. This fact is necessary to determine 
the point at which proceedings to annex upon application of the coq~oration are 
complete. 

Sections :!,).)8 to :1.)ti0 General Code provide. in effect. that when a corporation 
de5ires to annex CO!ltig·pous territory. the council shall pass an ordinance authoriz
ing such annexation to be made, and that the solicitor shall file with the county 
commissioners a petition for such annexation. 

Section 3-iG! prO\·:des as follows. 

"\Vhen the petition is presented to the commissioners, like 
proceedings shall he had, in all respects, so far as applicable, as 
required 111 case of annexation on application of citizens in this 
!lhapter." 

In my opinion this section operates to adopt, by reference, only those pro
ceedings in case of annexation on application of citizens as are properly 
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applicable to annexation on application of the corporation. Those proceed
ings are, in s:wrt, the filing of the petition in the office of the county auditor, 
tht• fixiug of time of hearing not less than sixty days after filing the petition, 
publication of notice, the holding of the hearing, the making of maps, and making 
and certifying of transcripts. The requirement of Section 33-:JO that the council 
of the corporation must accept the annexation is not, in my opinion, adopted . 

. It is not •uch a provision as is applicable to annexation on application of the 
corporauon. The corporation itself is the petitioner and it would be ridiculous 
to hold that a matter for which a corporation petitions must, upon being awarded 
to it, be accented by it. 

f am, therefore, of the opinion that upon the making and filing of the 
transcript with the auditor or clerk of the municipality, the annexation of the 
described territory is complete, within the meaning of Section 336!. On your 
statement of facts then. I am of the opinion that since July 4th the territory in 
question has been a portion of the village of Barnesville and that the inhabitants 
thereof are to be regarded as citizens of the village of Barnesville. 

It does not necessarily follow, however, from this conclusion that the 
persons in question are not subject to road labor in the township. Section 3377 
General Code provides that, 

"Between the fifteenth day of April and the first day of July, 
annually, each road superintendent shall order out every such person 
resident in his district, and direct him to do and perform such work on 
the public roarls within the district.". 

From this and other provisions of the road labor law applicable to townships, 
it is apparent that if the road superintendent, before July first, has served on the 
residents of the annexed territory, otherwise liable for road labor, notice to per
form work upon the public road, then and thereupon such residents become liable 
to perform the work or to pay the equivalent, and this liability is not extinguished 
by reason of the subsequent annexation of the territory to the village. 

Under Section 337!l the trustees of the township have authority to "direct 
the time when the labor shall be performed." and the mere fact that they may 
have prescribed a time subsequent to the time at which the annexation proceed
ings were completed does not, in my opinion, affect the validity of their order. 

I am, therefore, of the opinion, on the facts stated, that the inhabitants 
(not the "land owners") within the territory recently annexed to the village of 
Barnesville, and otherwise liable to perform road labor, are now, if the proceed
ings of the township authorities have been in strict accordance with law, liable 
to perform road labor unc\er the direction of such township authorities. 

Yours very truly, 
\V. H. ~IILLE«, 

Ass't Attorney Gel!crol 

VILLAGE CO"CXCJL-CmiPEXS:\TlOX OF :'lfE:\lRERS. 

December 21st l!l!O. 

HuN. F. \\'. WooDS, Village Solicitor of Lero:,•, Medina, Olzio. 

DEAR SIR-Answering your letter of December :20th asking my optnton 
as to whether members of the village council of the village of Leroy, Ohio, may 
lawfully receive two dollars (~2.00) per meeting of the council under an ordinance 
pas,ed hy the members now in office, I beg to advise that our supreme court· 
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has held in a late case that the statute absolutely gives to the members of a village 
council a compensation of two dollars ($:Z.OO) per meeting for not to exceed twenty
four meeings in any one year. X o ordinance, therefore, was necessary, and the 
nembers fo your council may, under the law draw two dollars (2.00) each per 
tneeting not to exceed twenty-four meetings in any year. Under the decision above 
referred to this has been the law since the passage of the statute constrned in 
that case, which was Section 1!17 of the :'If unicipal Code, as amended in 1904, 
:07 0. L. 118. 

The case referred to is \Valker et al YS. The Village of Dillonvale, and it 
will be reported in 8:Z Ohio State, V\7. The second paragraph of the syllabus 
reads as follows: 

''Section 1!l7, ::\Junicipal Code, as amended in 190-!, (97 0. L. 118), 
fixes the compensation of a member of council of a village at two 
dollars for each meeting, not to exceed twenty-four meetings in any 
one year. and it is not necessary that it should haYe been fixed by at1 
ordinance, passed before the commencement of his term of office, 
but the council may authorize its payment by a resolution passed 
after the sen·ices haYe been rendered." 

Yours yery truly. 

U. G. DE:\'MA:-f, 

A ttor11ey Gellera/. 
I .'; 

CITY SILICITOR-SPECl.AL COUXSEL lX DEP:\.RDlEXT OF, ~IAY 
XOT BE E~IPLOYED BY AX'{ OTHER CITY OFFICER, REGARD
LESS OF ORDTX:\:\CE OF COU:\ClL. 

August ::11, 1!110. 

Hox. En;EXE Qt:Ir.LEY, Solicitor for the City of .Vewburgh. Cln•ela11d. Ohio. 

DE.\R Sm :-1 heg to acknowledge receipt of your letter of August 30th, 
enclosing copy of ordinance ?\ o. :1!l(j of the city of X ewburgh, and requesting 
my opinion as to the legality thereof. 

The ordinance, in effect, appropriates the sum of Two Hundred (~200.00) 

dollars from the contingent fund within the general fund-the recital of necessity 
on account of an unforeseen emergency being made-for the employment of 
special counsel. and authorizes the mayor to employ such counsel, subject to the 
apprO\·al of the council. at a salary of Fifty (~00.00) Dollars per month and im
poses upon such counsel the duty of giYing bond. 

In my opinion this ordinance is illegal. X ewhurgh being a city the city 
~olicitor is in full charge of the legal department thereof, and the authority of 
council with reference to assistants and legal counsel is limited to the allowance 
of assistants under Section .rl06 General Code, and the fixing of their compensation 
and 2hond under Section .QU General Code. From another point of view the 
mayor is not authorized by law to appoint or employ persons in the legal depart
ment of a rit!· gO\·ernment, and his authority in this connection can not be en
larged by council. See Section 4250 General Code. 

In general it is the policy of our law with respect to the organization of 
city gO\·ernments that the legal department shall be administered exclusively by 
the solicitor-an electin officer-and shall be absolutely independent, both of 
cc.uncil and of the mayor. Yours very truly, 

\V. H. :\hLLER, 

Ass't Attomey Ge11era/. 
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TRl:STEES OF PL'BLIC .\FF.\IRS-:\0 :\L'THORITY TO PASS BY-LAWS 
.\:\D RESOLL'TIO:\S. 

:\ugu,t 1st, 1910. 

Hox. C. C. :\1runLESW.\RT, Legal Counsel for T'illage of Jlatamoras, Jlarietta, Ohio. 

DE.\R SIR :-1 beg to acknowledge receipt of your letter of July 26th in 
which you call attention to the fact that the General Code does not expressly 
empower boards of trustees of public affairs to adopt by-laws and regulations. 
You cite senral sections of the Revised Statutes and the General Code, and indi
cate: your view that the General Code has so changed the former law as to do away 
with this power which had previously existed. 

I have carefully examined the General Code and have come to the con
clusion that the board of trustees of public affairs no longer has direct authority 
of law to pass by-laws and resolutions. 

Section ·!:~61 of the General Code confers upon the board "all the powers 
and ':' '~ '' duties provided in this title, to be exercised and performed by the 
trustees of waterworks." There is now no office such as "trustees of water
works." The powers formerly conferred upon such tri.!stees of waterworks are 
now conferred by the General Code upon the director of public service, a city 
officer. (See sections :{LJ;j() et seq., General Code.) 

However. there is ample provision in the Code whereby the difficulty of this 
situation may be over-come. 

The latter part of section tH41 General Code is to the effect that the 
"trustees of public affairs shall perform such other duties as may he prescribed 
hy Ia~,· or ordi11a11ce not inconsistent herewith." 

Inasmuch as the hoard of trustees of public affairs is provided for the specific 
purpose of operating public utilities, I am of the opinion that it would not be 
"inconsistent herewith" for council by ordinance to confer upon the trustees of 
public affair.; all the powero conferred by law upon the director of public service 
in cities with respect to waterworks. If this action should be taken I am of the 
opinion th:tt the trustees of public affairs could lawfully pass by-laws and reso
lutions. In the meantime, 1 shall make an effort to have what is apparently a 
defect in the General Code corrected. 

Yours very truly, 

u. G. DE~O!AX, 
Attonzey GeHera/. 

ROADS :\XD HlGH\\'t\YS-L:\BOR REQVIRED TO BE PERFOH~IED 
UPO~. 

[';n:w•ricd 1/Wil 1•otiuq and f>ayiug taxes iil Pennsylvania where f>arents 
reside l•ut /1oardiu!f a11d "'''orking at Dresden must perfarm t~·o days labor at 
!Jrcsd,·r1 . 

. 'iuln'crt of forciqn cawztrics residents af Dresden must f>erform f"<•'O days 
la/)(lr at l!resdeu. 

June 11th, l!'llll. 
Hox. p \I'L H.\JXTER. r "il/a,qc Salicitor, Dresden, Olzia. 

DF..\1< SIR :-You ask, fiirst. whether an unmarried man. who votes and pays 
taxes in the State of I'ennsyh·ania and whose parents reside in Pennsylvania, 
hut who has workt•(l as a roller in the sheet mills of Dre-den since last October, 
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and who boards at Dresden, is required to perform the two days' labor on the 
streets of the Village of Dresden or pay three dollars in lieu thereof, under the 
provisions of Section 1-136-165 of the R. S. and second, whether a subject of the 
British Crown, who is a resident of Dresden, is required to perform such labor 
or cause it to be provided, or, in lieu thereof be required to pay three dollars 
as provided in such section. 

Section 3375 of the· General Code, as amended by the act approved :\fay 13, 

1910, provides as follows:· 

"Except honorably discharged soldiers who served in the United 
States army during actual war, pensioners of the United States govern
ment, acting and contributing members of companies, troops and bat
teries of the Ohio ~ational Guard during membership, and members 
of a fire engine, hook and ladder, hose or other company, for the 
extinguishment of fire or the protection of property at fires, under the 
control of the corporate authorities of any municipal corporation or 
township outside of municipal corporation who receives no pay for 
their services as such acting members, all male persons between the 
age of twenty-one and fifty-five years, able to perform or cause to be 
performed the labor herein required, shall be liable annuall, to perform 
two days' labor on the highways, under the direction of the road superin
tendent of the road district in which he resides." 

Section 3382, General Code, which succeeds former Section 1536-165 of the 
Municipal Code, provides as follows: 

"For the purposes provided for in the preceding se,~tions, the 
residence of a person who has a family shall be held to be where 
his family resides, and the residence of any other person shall be 
held to be where he boards in a road district." 

You will note that the law makes no mention as to where a man votes or 
pays taxes, or as to his citizenship. The intention is that a person should perform 
such labor if he resides in a community and has the benefit of the roads of such 
community, and that, for the purposes of this law, the residence of a person without 
a family, such as an utimarried person, 'shall be held to be where he boards in 
a road district." The person mentioned in your first question is of age and his 
residence for the purposes of this law cannot be determined by the locality in which 
his parents reside, but shoulrl be determined. by the locality in which he boards; 
were he a married man, snpporting a wife or children, the situation might be 
somewhat different. 

As to your second question, a person who is a subject of another country 
and has the advantages of our laws, and the advantages of our roads, may be made. 
subject to our laws in the same manner as persons who are citizens of this 
country. 

For the above reasons I am of the opinion that persons of both classes set 
out in your letter may be required to perform such road labor on highways as 
pro\·ided in Sections 337-\ et seq., of the General Code. 

Yours very truly, 

u. G. DENMAN, 

Attonzey General. 
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::'IIL'XICIP:\L CORPOR.\TIOX- STREET .\SSESS::'IIEXT- PLAXS ::'11AY 
BE CHAXGED BEFORE :\DOPTIOX OF RESOLL'TIOX OF XECES
SITY BL'T XOT AFTERWARD. 

August 25th, 1910. 

Hox. \\'. R. H.\RE, Village Solicitor, Upper Sandusk)•, 0. 

DEAR SIR :-I beg to acknowledge receipt of your letter of August 11th and 
to express at the outset my regret that the pressure of business in this department 
prevented my ans\~ering the same before the J.jth inst. as requested by you. 

You ask that this department render its opinion as to the power of council 
after having adopted plans and specifications for a street impro,·ement, the cost 
of which is to be in part assessed upon the owners of abutting property, and after 
having passed the preliminary resolution of necessity to change the specifications. 

You do not specifically state in your letter as to whether the resolution of 
necessity above referred to, being that one required by Section 51 :'II. C., Section 
3814 General Code, has been passed. If it has not been passed. I am of the 
opinion that the council may lawfully change the plans and specifications and, re
scinding its former adoption of the plans, require new ones to be prepared at 
any time before passing the resolution of necessity. 

If the resolution of necessity has been adopted, however, the situation is 
entirely different. It is this resolution, notice of which is required to be served 
upon owners of abutting property in order to afford to such owners an opportunity 
to file objections and claims for damages. This being the case I am clearly 
of the opinion that after such resolution is adopted there is no power vested in 
council to change the plans, unless the same exists by virtue of some specific 
provision of law. I have been unable to find any such provision. 

I am, therefore, .of the opinion that after the resolution of necessity has. 
been passed council may not change the plans of a street improvement, but must 
abandQn the improvement as such q_nd inaugurate a new one by adopting plans 
and specifications and passing another resolution of necessity. As above stated, 
however, if the resolution of necessity has not been passed I am of the opinion 
that the change may be made; ip such case the rescission of council's action and· 
the adoption of amended plans may be made by a majority vote of council, and: 
the mayor of a village would have the right to vote in case of tie. 

Yours very truly, 

\V. H. ::'lhLLER, 

Ass't Attontey General. 
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(Miscellaneous Opinions.) 

RED Rl RDS- U:\L:\ \\"FCL TO H.-\ VE J:\ CAPTIVITY. 

April 18th, 1910. 

Hox. JoHN C. SPE.\K~_. Chief Wardell_. Fish a11d Game Commissiou of Ohio. 

DEAR SIR :-This department is in receipt of your letter of April 8th, in which 
you request an opinion upon the following question: 

"Is it lawful to hold reel-birds in captivity or for purposes .of 
domestication and propagation under the provisions of Section 32 of 
the fish and game laws'" 

I call your attention to Section· 1409 of the General Code, which is as 
follows: 

''X o person shall * * ha ,·e in his posession, either dead or 
ali,·e, a '' * , grosbeck or red-bird, * * , or any wild bird other 
than a game bird. * *" 

The above section makes it absolutely unlawful to have in possession m this 
state a reel-bird for any purpose whatsoever. 

Section Hll of the General Code suspends the operation of Section 1409 
relative to possession by persons holding a permit issued by order of the com
missionf'r of fish and game, authorizing the collection of birds, etc., for scientific 
purposes only. 

Section 141!1 of the General Cock which is Section 32 of the fish and game 
act. is as follows: 

.. '' * no proviSIOn of this chapter shall prohibit having game 
birds or squirrels in enclosures for domestication or propagation or 
the keeping of rabbits and squirrels as pets." 

'{on will note the a bon· quoted section only authorizes the having in the 
,possession of game birds in enclosures for the purposes of domestication and 
propag;:"<tion and has no application to birds other than game birds. Section 1412 
of the General Code enumerates the birds that are to he known and classed 
as game birds in contradistinction to all other birds mentioned in the fish and 
game act. Red-birds are not mentioned in Section 1412 and therefore must be 
considered as birds other than game birds. 

1 am of the opinion that it is unlawful to hold red-birds in captivity within 
this state for any purposes whatsoever except in the manner provided in Section 
1411 of the General Code. 

Yours very truly, 

U. G. DEN~!A:;', 

A ttor11ey Ge11era/. 
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"OHIO .\GRICC"LTCR:\L EXPERL\lE:\T ST.\TIOX- CO:\TR.\CT OF 
E:.\IPLOY:1IE::\T- FOR.:\1 OF. 

February lGth, 1!110. 

:'III<. \\'. H. KR.I ~lEI<, Bureau, Ohio .tlgl. F.xperimellt Statio11, TVooster, Ohio. 

D"-\K SIK :-I am in receipt of your letter of February 11th in which you 
cnclu,.: hlank form of contract and ask to he afh·iscd as to the legality of t:1e 
same. 

beg. to call your attention to the following clause of the contract: 

'"This contract may be terminated, pro1·ided that a mutual agree
ment has been reached and thirty days notice of intention to terminate 
the same has been gil'en to the other party." 

ln connection with this clause 1 desire to call your attention to Sections 
409-4 and 400-5 of the Re\'ised Statutes. Section -100-4. relatil'e to the powers 
of the hoard of control of experimental stations, is in part as follows: 

''They shall fix the salaries and terms of office of all officers and 
employes of the station; a11d they shall ha-ve power to remove at all}• 

time for cause, sustained by written charges, any officer or employe 
of the station." 

Section -!ll!l-.) relati1·e to the powers of the director, is in part as follows: 

"'The director shall hm:e authorit}' to suspe11d a11y officer or em
plo_\'C of the statio11 for cause." 

Frutn the abon: two sections you will note that the general assembly has 
placed the 1;ower in the hands of either the board of control or the director to 
relltu\-e employes of the station, and I am of the opinion that it would he impossible 
for your department to contract away the aho1·c power. I suggest, therefore, 
that the abo1·e quoted dauo;e of your form of t·ontract he left out. 

Yours very truly. 

D. G. DE:'O!.\X, 

A ttor11ey Ge11era/. 

:\L\\'01{ OF VILL.\(;E-CH.\XGE OF RESII>E::\CE- ::\OT E:\TITLED TO 
CO:\!PEXS.\TlO::\. 

April 21st, l!llO. 
Hox. E. D. KEcK, Acting Jlayor, JlcArt/wr, Ohio. 

D, .\R S1R :-I ha\'e your letter of .\pril 20th submitting for my opinion 
t:lert·"n t::e iollowing facts: 

"~lr .. \. F. Huhn was electecl mayor of our l'illaq-c Ja,t fall: 
ah"ut Fchy. 1st he rcc'd appointment as steward of the (;iris' ln
c:u-trial Home at Delaware. He took charg-e of his tlutieo; umkr sairl 
;q111<>intment soon after and moved his family ah"ut the first of .\pril, 
'c·;n ing no property here. 
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''Mr. Huhn refuses to resign as mayor and continues to draw 
his salary. As we have no solicitor I have been asked to write you 
for an opinion as to what steps the council should take to have :Mr. 
Huhn removed, or stop him from drawing salary when he is doing 
nothing to earn same." 

When ::\fr. Huhn left the village of :McArthur and accepted the position of 
ste'\Vard in the Girls' Industrial Home at I;:>elaware, moving his family to that 
place, he changed his residence and accepted a ·position which I take it will pre
vent him from giving any attention to the duties of the office of mayor of the 
village of }.fcArthur. This was an abandonment of the office, and whether he 
expressly resigned or not could not effect the case. This, I take it, is not an 
instance of temporary absence from the village, or inability for the time being to 
perform the duties of the office, but :\f r. Huhn has accepted a permanent position, 
the duties of which will require his whole time and attention, and such a situa
tion is entirely inconsistent with a proper performance by him of the duties of 
mayor. 

I am, therefore, of the opinion that under the law this action on his part 
works an abandonment of the office of mayor of the village of McArthur, and 
that he should not receive the compensation or salary attached to that office. The 
clerk and treasurer of the village should refuse td issue any voucher or pay any 
money to him as such mayor, and if any such money has been drawn by him it 
should be returned to the treasury of the village. vVhen the Bureau of Inspection 
and Supervision of Public Offices comes to examine the financial affairs of the 
village this finding will undoubtedly be made against him unless the money is 
sooner returned. 

Yours· very truly, 

U. G. DENMA~. 
Attorney General. 

JUVE:\fiLE JURISDICTIO:\f- AUTHORITY OF jUDGE EXERCISING, TO 
COMMIT CHILD. 

Judge exercising ju~·enile jurisdiction may commit child to anv institution 
enumerated in section 1562 General Code, but not to a workhouse or jail; such 
commitment. when made to state institution, imposes dut)' on authorities thereof 
to accept child as inmate, regardless of previous discharge of such child on ground 
of unfitness for the institution. 

August 11th, 1910. 

Hox. RJCHARD \V. DO\'EL, Probate Judge, Lawre11ce Coull()•, lr011fon, Ohio. 

DEAR Sm:- I beg to acknowledge receipt of your letter of August 6th. set
ting forth the following statement of facts and questions based thereon, upon 
which you request my opinion: 

"On the 20th ·clay of :\1ay, 1909, I committed under the Juvenile 
law, one Bessie Shope to the Girls' Industrial School at Delaware, 
Ohio, and she was recei\'ecl at that institution on the 21st day of :\lay 
1909, and on the 22ncl day of October, 1909, she was discharged from 
the institution on account of incorrigibility, vicious temper and crim
inal disposition under section 773 Revised Statutes, and this discharge 
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was apprO\·ed by the Gonrnor. Upon her return to this community 
we have endea\·ored to hold thi~ girl in our county infirmary but have 
heen unahle to do ~o. I ha\·e secured her se,·eral positions and han! 
endeavored to make the best of the matter that we possibly can. "\gain 
on the 21st day of June, HllO, upon various acts committed since her 
discharge from the institution. we again had her in Juvenile Court 
upon the following charges: Incorrigibility, vicious conduct, immoral 
conduct and drunkenness. and upon the proceedings had under these 
..:barges J again, on the ~:{rd day of June, recommitted her to the Girls' 
Industrial School and she. was taken to said institution on the follow
ing day. The superintendent of said institution has refused to re
ceive her and at their Board meeting on the lGth day of July, 1910, 
they refused to accept her at this home. 

"I am now at the end of my judicial acts. as this girl was 15 
years of age on the 1st day of .\pril, l!l10, and I am at a loss to 
know what disposition to make of her if the state institutions refuse 
to receive her. 

"The following opinion is asked: 
"Is it mandatory upon the superintendent and the authorities of 

the Girls' Industrial Home to receive this ward when legally com
mitted under a separate and distinct charge? 

"Can she be committed to the Cincinnati \Vork House upon· a 
criminal charge? 

"Can a girl of l:J years of age be committed to the Cincinnati 
\\.ork House for any misdemeanor?" 

Section 2112 of the General Code provides that: 

":\ girl duly committed to th.e (girls' industrial) home shall be 
kept there, disciplined. instructed, employed and gO\·erned under the 
rlirection of the trustees, until she is either reformed or discharged, 
ur },ound uut hy them according to their hy-laws, or has attained the 
age of twenty-one years. \\'ith the approval of the governor, after 
a full statement of the canse, the trustees may discharge and return 
to the parents. guardian or probate judge of the county from which 
she was committed, who may place her under the care of the in
!irmary directors of the county, any girl whom they think ought to be 
removed from the home. In such case, they shall enter upon their 
rewrd the reason for her discharge, a copy of which, signed hy thr 
St•cretary, ;;hall he forthwith transmitted to thC' probate jud~e of the 
county from which the girl was committed." 

"In case of a delinquent rhilcl the judg-e * ':' may co:nmit suc:1 
rhilcl ':' ,; if a girl on·r the age of nine years, to the girls' industrial 
!·on~e. or to any state institution which may iJe estahli,hccl for tht> 
care of clt•linqnu t ,_irk .;, ·''" 

106.} 

The alton· ~ecti·111, whil"l1 i~ \'l'f\' long, al•o authori7.t'S commitments to \'arious 
other cbaritahle aPe! rorrectional institutions. hut not to a work hJUSt' or jail. 
In fact. witront quoting authorities, the legislative intent evinced by all of the 
provisions of the juvenile act. read together, is to separate entirdy what may be 
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termed juvenile delinquency proceedinr-s from criminal proceedings, except in case 
of felony. This being the t'ase, I am satisfied that the general statute authorizing 
commitments of persons found guilty of misdemeanors to work houses and other 
penal institutions, cannot be invoked in the case submitted by you and that, accord
ingly, the last two questions which you ask must be answered in the negati,·e. 

Upon careful consideration· of· the first t]uestion which you ask, I am of 
the opinion that it should be answered in the affirmative. It is true that under 
~ections 2112 and 2ll3 General Code, it might with some show of reason be urged 
that, the girls' industrial home, !wing a reformatory institution, a discharge there
from of a girl deemed unfit for confinement therein might authorize the super
intendent of the institution to refuse to accept her upon a separate commitment. 
Some color is lent to this view of the case also by section 1652, aboye quoted. 
which affords to the probate judge a wide latitude in his determination of the 
place to which a delinquent girl shall be committed, and which in no case pro
vides a pu11isllmellt for crime but merely a means of attempted reformation. 

These general considerations, while valid. cannot, however, in my opinion, 
o\·erride the plain recital of power in section Hi52 and duty in section 2112. Under 
the former section the judge exercising the juvenile jurisdiction "may commit 
such girl to the girls' industrial home," and there is no express or implied re
straint upon his judicial power in this respect. Under section 2112 a commitment 
duly ma.de must be honored by the superintendent and the girl ·must be received 
into the home and there is no warrant or authority of law for the superintendent's. 
refusal to honor a commitment regular on its face, even though it purports to· 
deliver to his care an individual already adjudged unfit for detention in the m
stitution. It is true that the _girl may again be discharged from the girls' in
dustrial home, but such action requires the concurrence of the trustees and the 
approval of the governor. 

J have not cited any judicial decisions inasmuch as the statutes construed 
are in part of recent origin and because, further, the meaning thereof seems to. 
me to be plain. Yours very truly, 

-vv. H. MILLER, 

Assistant Attorney General. 

COUXTY TREASURER- VACA.\"CY l"\f OFFICE- :\PPOJ?\'TEE HOLDS. 
FOR U.\"EXPIRED TERJ.J. 

April 20th, 1910. 

HoN. LEWIS E:\'GLF.IlRY, Member Board of Deputy Super·uisors of Elections for 
Erie C ou11ty, Vermillion, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of April 19th in 
which you request my opinion as to the following question: 

"vVill you kindly give me your opinion in the following instance 
in this county where the county treasurer who was elected at the last 
regular election for the election of state, county and other offices could 
not qualify and never took the office, whereupon the county commis
sioners appointed a treasurer to fill the vacancy, now does this hold 
for the regular term or would the treasurer elected this fall take the 
office ·as soon as elected and qualified. If such would be the case, woulcl 
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it be necessary for a candidate to run for a short and long term and 
that his name would need to be on the ballot for the short term and 
also for the long term. As petitions for nominations must be filed by 
April 27th, 1 would consider it a great favor if you would let me hear 
from you at once regarding this· to· allow the candidates to be gov
erned accordingly." 

1071 

Your question involves consideration oi the following statutory and consti
tutional provisions : 

Section lOi!l Revised Statutes, 2632 General Code) : 

"A county treasurer shall be elected biennially in each county, 
who shall hold his office for two years from the first :\Ionday of 
September next after his election." 

Section 1082 Revised Statutes (section 2Li86 General Code) : 

''\\'hen the office oi county treasurer becomes vacant * * * 
the commissioners shall forthwith appoint a suitable person to fill such 
vacancy." 

Section 2 of .-\rticle 17 Constitution of Ohio: 

''* * ~· any vacancy which may occur in any elective state office 
other than that of member of the general assembly or governor, shall 
be filled by appointment by the governor until the disability is re
moved, or a successor is elected and qualified * * * All vacancies 
in other elective otnces shall be filled for tlze wzcxpired term in such 
manner as may be prescribed by law." 

There are no other statutes or constitutional prov1S10ns defining the tenure 
of office of a person appointed to fill a ,•acancy in the office of county treasurer. 
Having regard to the joint effect of these sections, T am of the opinion that such 
person holds his office until the expiration of the term of the person elected thereto 
and whose failure to qualify caused the vacancy. 

It follows that, in printing the ballots for the primary and general elections 
of this year, provision need not be made for a "short term." 

Yours \'cry truly, 

u. G. DENMAN, 

Attonzey Geuera/. 

PRJ:\1.\RY ELECTlO:\S- QUALlFlC.-\TTO.'\S OF ELECTORS. 

April 2nd, l!llO. 

HoN. ]. \\'. :\IoxRor:, frtsficc of tlze Peace, Roc/{eby Lock, 0/zio. 

DE \R SIR:- 1 n your letter of :\[arch 10th, receipt whereof is acknowledged, 
you submit the fol!owing question for my opinion thereon: 

"Can one \'Ote at the primary election who becomes 21 years old 
after the primary, but before the election in :\ 0\'ember ?" 
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Section 26 of the primary election law, 99 0. L. 214-221, being section 4980 
General Code, provides that : 

"At such (primary) election only legally qualified electors or such 
as will be legally q11alified electors at the next ellsui11g election may 
~·ote * * 

Your question appears to be answered in the words of the statute itself. 
Any person who will become a legally qualified elector after the date for holding 
the primary, but before the date of the next ensuing general election may vote 
at the primary. Yours very truly, 

u. G. DENMAN, 

Attorney General. 

GOVERN.OR- CONTRACT TO BE MADE WITH FEDERAL GOVERN
MENT I.\' RE EXPE.\'SES OF CO-OPERATIVE TOPOGRAPHIC 

SURVEY- FULLY DISCUSSED. 
April 2nd, 1910. 

PROF. C. E. SHER:\LI.X. Inspector, Ohio Co-operative Topographic Survey, Colum
bus, Ohio. 

DEAR Sm :-On ~Iay 21, HI09, you submitted to this department the question 
as to whether the Governor might enter into a co-operative arrangement with 
the United States Geological Survey, providing for the expenditure out of the 
appropriation for such co-operation, of an amount greater than that apportioned 
to the State of Ohio by the department of the interior of the federal government. 

The appropriation affected by such an agreement, and from which the funds 
to execute the same were to be drawn, provided that the money should be "paid. 
upon youchers approved by the gO\·ernor, and the governor is hereby authorized 
to see that such work is carried on as lzeretofore arra11ged." 

Upon consideration at that time you were advised that the phrase "as here
tofore arranged" in the light of the history of the conduct of the work of com
pleting a contour topographic survey and map of this state, by co-operation with 
the federal go,·ernment. atid the appropriations theretofore made in pursuance 
thereof, evidently referred to a customary equal division of expenditures between 
the state and the federal government. It was, therefore, deemed to be a limita
tion upon the power of the governor, and upon the amount of the appropriation 
which could be actually expended. 

You hav:- now submitted a similar inquiry under the appropriation for the 
same purpose as carried in the partial appropriation bill recently passed and ap
proved.· The appropriation in full is as follows: 

"TOPOGRAPHIC SCR\'EY." 

"For co-operation with ihe U. S. geological survey, in the prepara
tion and completion of a contour topographic survey and map of this 
state, balances and . . . . . . . . . . . . $15,000.00 to be paid upon vouchers 
approved by the governor, and the governor is hereby authorized to 
arrange for carrying on such work with the representatives of the 
U. S. geological survey; and if he finds it necessary to have an assist
ant in this work he may employ a competent person and pay him a 
reasonable compensation out of this appropriation." 
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It is apparent, at a glance, that the general assembly has left out the quali
fying phrase "as herttofon: arranged." The omission of this phrase, in my judg
ment, does away with the reasons underlying my former opinion. As it stands,. 
the governor is authonzed to enter into any agreement which may be effected 
with the representatives of the United States Geological Survey for the prepara
tion and completion of a contour topographic survey and map of this state, and 
to approve vouchers in pursuance of such agreemei1t, payable out of the fund 
thus created, in an aggregate amount not exceeding the balances and the $15,000.00 
thereby appropriated. 

I am, therefore, oi the opinion that the governor has discretion as to the 
exact terms of the contract or arrangement which he is to enter into on behalf 
of the state with the representatives of the federal government, and that in the 
exercise of such discretion he may, if he deems it advisable, agree on behalf of 
the state to defray more than half of the expense of the co-operative work, so 
long as the amount agreed to be expended does not exceed the amount appro
priated, including balances. 

Yours very truly, 

u. G. DENMAN, 

Attomey General. 

AlJTO.:\IOBILE LAW -JUSTICE OF THE PEACE HP.S NOT FINAL 
JlJRISDICTIO:'\ -FIXES .:\WST BE P.-\TD IXTO COUXTY TREASURY. 

August 24th, 1910. 

HoN. \\"JT.Ll.\M Btw\\"N, Justice of the Peace, Cleuland, Ohio. 

D.:.\R SIR:- 1 Jwg to acknowlerlge receipt of your letter of August 17th re
questing my opinion upon .the following questions: 

"!. Has a justice of the peace final jurisdiction without a 
waiver of trial by jury in prosecutions under the automobile law?" 

··2. \ Vhat disposition is to be made of fines collected in such 
cases?" 

Although tt ts not the general practice of this department to advise justices 
of tl:e peace, the importance of the question submitted by you seems to justify 
an official ruling of this department. 

Section 1:342:3 General Code, defines the final jurisdiction of justices of the 
peace, and no mention is therein made of cases of violation of the automobile 
law. The automobile law itself, sections 12G!):l to 12G28 inclusive, defines a num
ber of criminal offenses, punishable by fine only. There is no provision expressly 
conferring upon justices of the peace final jurisdiction in such cases, or any of 
them. 

Section l:W:W General Code contains the following somewhat ambiguous 
provision: 

"A perso:1 taken into custody, because of the violation of any 
provi>ion r f this subdivision * * * shall forthwith be taken be
fore a mal-'istrate or jn~tice of the peacr * ~ * and be entitled to 
an immediate hearing." 

68 A. G. 
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From this and other pro,·isions of this section an intent might be imputed 
to the effect that persons charged with violation of the automobile law should 
have an immediate trial, but such is not the language oi the law. There is 
nothing in this section inconsistent ,,·ith the general rule that justices of the peace 
"shall ha,·e jurisdiction to inquire into the complaint, and either discharge or recog
nize him to be and appear before the proper court * * *" (Section 1342::l 
General Code). 

From all the foregoing as to the first question asked by you I am of the 
opinion that justices of the peace do not have final jurisdiction in automobile 
cases, so-called, unless the defendant pleads guilty or waives trial by jury under 
section 13511 General Code. 

that, 
Answering your second question I beg to state that section 13429 provides 

"'Fines collected by a justice of the peace shall be paid into the 
general fund of the county where the offense was committed within 
thirty days after collection, unless otherwise provided by law." 

I have carefully examined all ptovisions of the General Code relating to 
motor vehicles, both civil and criminal, and find therein no provision requiring 
a disposition of fines coliected and prosecutions under such laws, other than that 
above provided for. I am, therefore, of the opinion that fines collected under the 
automobile law should be pai<l into the county treasury. 

Yours very truly, 

\V. H. ::\fiLLER, 

Assista111 Attomcy Ge11eral. 

NOI}MAL SCHOOL SlTES- WHAT IS A "COLLEGE" \VITHI:\' THE 
:\fEA~I~G OF ACT PROVIDI:\G FOR SELECTJO:\ OF. 

September 22nd, 1910. 

PROF. C. L. MARTZOLFF, Chairman State Nor mal School Commission, Athens, 0. 
DEAR SIR:- I beg to acknowledge receipt of your letter of September 12th 

enclosing certain correspondence between yourself and ::\Ir. H. G. Yocum, Pres
ident and General ::\Ianager of the Yocum's Schools, a corporation. The prin
cipal place of business is in its articles of incorporation recited as being in 
Massillon, Stark County, Ohio. In the same connection I have considered the 
articles of incorporation of this company and the by-laws and regulations thereof 
submitted by ::\Ir. Yocum. I quote the following provisions from these several 
papers as bearing upon the nature of the institution or institutions operated by 
this corporation: 

·'Said corporation is formed for the purpose of promoting com
mercial, and industrial education and the maintenance of an educa
tional institution or schools in all those branches of literature, science 
and art, or either of them, that pertain to commerce and ·industry 
* * * establishing and maintaining auxiliary and branch schools to 
aid and support the work of the home institution; appointing commit-
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tees of experts to direct special lines of research and investigation 
and conducting special schools and classes; imparting k::ow!edge by 
either correspondence or home study methods of instruction, or both, 
as well as by the usual mf'thods of class and individual instruction; 
establishing and maintaining libraries; publishing and di>tributing 
documents •:• •:• and granting certificates and diplomas and confer
ring suitable degrees upon such persons as may be worthy thereof." 
(Purpose clause, articles of incorporation). 

107.'> 

The same prO\·ision is carried· into the first article of the code of regula
tions adopted by the stockholders of the company. The by-laws are silent as to 
the exact nature of the business to be conducted. 

The question you submit is as to whether the foregoing powers constitute 
the said Yocum's Schools a "college" within the meaning of section one of the 
act of :\lay 10, 1910, 101 0. L 320, which provides as to the normal schools to 
be established in X orthern Ohio that, "neither of said schools shall be located 
in any city or village which now has a college located therein." 

It is very well known, I take it, that the word "college" has become a very 
elastic ·term. Yet the general assembly must have intended to use it in some 
definite sense. I assume that the primary meaning of the word is "an institu
tion of learning devoted to the promotion of education, religion, morality or the 
fine arts." The foregoing being quoted from section !I!J22 General Code, form
erly section ::!726 Revised Statutes. 

\\'hile the articles of incorporation of the company in question, as above 
quoted, do not confer upon the corporation the power to promote education gen
erally, but restrict the scope of its activities to the promotion of commercial and 
industrial education, yet 1 am of the opinion that so far as this restriction is 
concerned the same is immaterial and that the corporation has power to conduct 
a college within the meaning of the term as used generally throughout the stat
utes, and particularly in the act of :\Iay 10, 1910. 

The mere extent of the corporate powers of the company, however, is not 
conclusive as to the nature of the institution hy it conducted. Though the cor
poration has the power to operate a college the institution which it in fact oper
ates, may be a school or some other educational institution of technicality lower 
than that of a college. 

The essential characteristic of a college in the original sense of the word, 
and one which is recognized by our statutes, is the power to confer degrees. 
(Sec. !J!J22 General Code above cited). This power the corporation has acquired 
so far as it could acquire the same by filing articles of incorporation. But it 
does not appear that the institution has yet fully acquired the power to confer 
degrees and issue diplomas. Section 9!)23 General Code provides as follows: 

"But no college or university shall confer any degree until the 
president or board of trustees thereof has filed with the s~cretary of 
state a certificate issued by the state commissioner of common schools 
that the course of study in such institution has heen filed in his office, 
and that the equipment as to faculty and other facilities for carrying 
out such course are proportioned to its property and the number of 
students in actual attendance so as to warrant the issuing of degrees 
hy the trustees thereof." 

C'ntil an educational institution has filed with the Secretary of State the 
certificate of the State Commissioner of Common Schools respecting the course 
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of study, equipment and facilities of the institution, it has no power to confer 
degrees and in m)' opinion does not constitute a "college" within the meaning of 
our statutes, and particularly the act of :\fay 10, 1910. 

I am not advised as to whether or not Yocum's Schools has been empowered 
by the State Commissioner of Common Schools to confer degrees. Unless this 
power has been granted, however, I am of the opinion that it does not constitute 
a college within the meaning or" said act. 

I herewith return to you letter of :\ir. Yocum and copy of the articles of 
incorporation submitted by you. 

Yours very truly, 

U. 'G. DENMAN, 
Attorney General. 

:\1UNIClPAL CORPORATIONS-RESOLUTIO:--J OF NECESSITY TO 
PROCEED WITH SEWER L\1PROVE:\1E:--JT- PUBLICATION. 

June 23rd, 1910. 
HoN. F. G. LoNG, Attomey-at-Law, Bellefontaine, Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letter of June 21st in 
which you request my opinion as to what publication of a resolution of necessity, 
in case of the construction of a sewer by a municipal corporation, is required 
by law. 

You cite particularly sections 8.! and 124 M. C. 
Section 84 l\1. C. applies specifically to the resolution of necessity in case of 

the construction of a sewer, and it concludes with the following clause: 

"The council shall cause the resolution to be published once a 
week for not less than two nor more than four consecutive weeks in 
one newspaper of general circulation in the corporation." 

Section 124 M. C. provides that, 

"Except as otherwise provided in this act, in all municipal cor
porations, the resolutions required by this act * * * shall be pub
lished in two newspapers of opposite politics of general circulation 
therein if such there be in the municipality * * *" 

I am of the opinion that it is "otherwise provided" as to the publication of 
resolutions of necessity in the case of sewer improvements, and that section 124 
:\L C. has no application to the publication of such resolutions. Therefore, that 
publication which is· prescribed by section 8.! :\I. C. is sufficient. It is not neces
sary under said section 84 that the newspaper· in which the publication is made 
profess allegiance to any political party. 

Yours very truly, 

u. G. DENMAN, 
Attorney General. 
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:\IE:\IBER BOARD OF PCBLIC :\FF :\IRS :\IA Y XOT :\lAKE SALES 
TO VILLAGE. 

April 21st, 1910. 

:\IR. D. F. PFOCTS, Jf ember Board of Public Affairs, Dresden, Ohio. 

DEAR SIR:- I have your letter of .\pril 20th in which you submit for my 
opinion thereon the following facts: 

"The board of public affairs of the village of Dresden passed a 
resolution requiring all patrons of the municipal water works to in
stall meters. :\Ieters to be bought and owned by the parties using 
water but inspected by the superintendent. It is unlawful for me to sell 
the meters, 1 being a member of the board? Or is it lawful for me 
to sell any material used in plumbing to private parties, such as 
brass, bath tubs, pipe, etc.?" 

The statutes of the state forbid a municipal officer being interested in any 
contract, work or job for the municipality, and his participation in any of these 
b made a criminal offense. You being a member of the board of public affairs 
for your village, I 11111 clearly of the opinion that it would be unlawful for you 
to sell to the village the meters mentioned in your letter as quoted above. The 
purchase of a meter or any other article or commodity by the municipality is a 
contract of sale and purchase, and therefore within the statutes referred to. 

It would not be illegal, however, for you in your private business to sell 
commodities, articles or things to private persons, firms or corporations. 

Yours very truly, 

U. G. DE:-<MAN. 
Attorney General. 

COU~TY CO:\f.MISSIOI\'ERS :\1AY :N'OT DO~ATE LA~D OF COm-HY 
FOR PUBLIC PURPOSE. 

October 13th, 1910. 

PROF. C. L. :\fARTZOLFF, Secretary, Commission vn Normal School Sites, Athe11s, 
Ohio. 

DEAR SIR:- I beg to acknowledge receipt of your letters of October 5th 
and October lOth, enclosing letters addressed to you by Mr. E. P. Wilmot, of 
Chagrin Falls, Ohio, together with certain briefs and copies of proceedings of 
the board of commissioners of Cuyahoga County, Ohio. 

The papers submitted disclose that the Cuyahoga County Agricultural So
ciety has been using as a fair grounds certain premises in or near Chagrin Falls, 
Ohio, the title of which is in the name of Cuyahoga County, and the money for 
the purchase o~ which was paid by the county commissioners of that county out 
of funds raised by taxation on the general duplicate of the same. It is now 
proposed that the county, upon the petition and approval of a majority of mem• 
hers of the agricultural society, sell the premises in question to the State of 
Ohi~ to be used as a site for a state normal school in consideration of the sum 
of one dollar. The proceedings thus far taken are as follows: 

The board of directors of the Cuyahoga County Agricultural Society on the 
petition of a majority of the members thereof adopted a resolution directing the 
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president and secretary of the society to execute and deliver to your commi-ssion 
an option to purchase the tract in question. The directors thereupon petitioned 
the county commissioners to grant a like option, whereupon the county commis
sioners adopted a resolution granting such option and fixing the purchase price 
at one dollar. 

You request my opinion as to the legality of this procedure and as to the 
right of the commissioners to complete the same in the event of the selection of 
the site by your commission. 

Section !)!)06 of the General Code provides in part that, 

"\Vhen the title to grounds ancl improvements occupied by agri
cultural societies is in the county commissioners, the control and man
agement of such lands and impro\·ements shall be vested in the board 
of directors of such society so long as they are occupied and used by 
it for holding agricultural fairs. * * *" 

I have carefully examined all the other related proviSIOns of the General 
Code, and find therein nothing pertaining to the disposition of lands owned by 
the county and abandoned by the agricultural society. The plain intention of 
the law, however, is that such lands shall become for all purposes the property 
of the county and may be dealt with by the county commissioners in accordance 
with their general power over county lands .. 

Section 2447 of the General Code defines the power of the commissioners 
in this respect, as follows: 

"If in their opinion the intere~ts of the county so require, the 
commissioners may sell any real estate belonging to tht county and 
not needed for public use." 

The resolution of the board of commissioners, with a copy of which you 
have furnished me, recites that the interests of the county require that the com
missioners sell the territory in question; but does not contain a recital to the 
effect that the same is not needed for the uses of the county. vVhile the use to 
which the premises are to be put, if the wish of the members of the agricultural 
society are carried out, is public, still I think that the commissioners must de
termine before selling any land owned by the county that the same is not needed 
for any public cowzty use. This finding furthermore must not be merely formal. 
The plain intent of the statute is that the commissioners must not sell any land 
that is actually needed for county uses, and if the land proposed to be used is 
needed for county uses its sale could be enjoined by taxpayers. 

I seriously doubt the authority of the commissioners to sell land belonging 
to the county for the consideration of one dollar. Such a proceeding amounts 
to a mere donation. Commissioners are given no power to donate land. If they 
dispose of it they must sell it. That is to say, if the legal title of land owned 
by the county is to pass from the county, though to another public agency, such 
a change of title must be supported by a valuable and substantial consideration. 

For the foregoing reasons I do not believe that the proceedings proposed 
to be followed by the county commissioners of Cuyahoga County would be legal. 

Yours very truly, 

u. G. DENMAN, 

Attorney General. 
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Ll."X.\CY HE,\RJ;\(;-FEE OF :.\IEDIC.\L \\"ITXESSES. 

October 1:lth, lfllO. 

Hox. ]. A. :.\1.\RIJCRGER, Probate J udgc, Circle'l'ille, Olzio. 

DE.\R SIR:- I am in receipt of your letter of September ~Zn<i in which you 
call the attention of thi; department to a slight change in section l!l~l of the 
General Coclc insofar as the same applies to the payment of fees of medical 
witnesses, and ask to be a'iivised whether or not, in case there is no medical 
certificate made out, such witnesses would be entitled to any fees, merely for 
attending the case as a witness. 

The part of section 1!11'!1 of the General Code prior to the amemlment in 
the 101 0. L., page 3::i(), material to the inquiry Is as follows: 

"* •:• '-' to medical witnesses who make out the certificate, two 
dollars. and witness fees allowed by law in other cases; to witnesses 
and constables, the same fees as allowed by law for like services in 
other cases; 

Under the section in the above form, medical witnesses, when no certificate 
was made out, \\ere allowed ordinary witness fees. 

Section 1 'IKl in it;; present form is as follows: 

"'~ 1.• ·~ to medical witnesses who make out the certificate, 
three dollars and mileage as allowed by law, in civil cases each; to 
witnesses and constables, the same fees as allowed by law for like 
ser\'ices ;" 

You will note tr.e sectiocl in its amanded form authorized medical witnesses 
who make ont the certificate, three dollars. but this provision of three dollars 
only applies to one class of medical witnesses, to-wit: those who make out the 
certificate. However. in case no certificate is made out such medical witnesses 
would be cothidere<l the second class of witnesses, who are entitled to the same 
iees as allowed hy law for like services. 

Yours very tnily, 

u. G. DDI'MA:-<", 

A ttorue:y General. 

E:\IPLOYERS' LIABILITY CO:\CIIISSIOX- CHAIR:.\fA:-J :.\lUST USE DUE 
DILIGEXCE AXD REASOXABLE CARE IX APPROVI:-JG VOUCHERS. 

Xovember 23rd, l!HO. 
:\IR. J.\l\IES HARRI:'<'GTO:'<' BoYIJ, Toledo, Ohio. 

D<:AR SIR:- I have your letter of October 22nd but have been delayed in 
answering the ~arne on account of the present rush of office matters. 

You ask my opinion as to whether the chairman of the Employers' Liability 
Commission in appro\'ing a \'Oucher which has been filled out with the expense 
account of a member of the commission, receipted and endorsed by him, is bound 
to know the truthfulness of the amounts certified to by the said member of the 
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commission, and whether the chairman would be liable 111 case some of the items 
so certified were false and fraudulent. 

.The statute requires the chairman of the commission to approve the vouch
ers of the various members for expenses, and, in my opinion, this requires the 
chairman to use due diligence and reasonable care to ascertain the facts as to 
such expenses. He may do this by requiring each member to keep an itemized 
expense account, showing the various trips he makes by rail or otherwise, and 
the amount of money expended for each trip, as railway fare or other transpor
tation fare, and showing the amount paid for each meal and for his lodging at 
hotels, with the dates of the same, and in a similar manner the chairman may 
require each member to give an itemized bill showing dates, amounts and articles 
purchased. This would be exercising due and reasonable care, and I believe that 
anything less than this would not be reasoriable supervision. If this is done, 
however, it is my opinion that the chairman has done all that can reasonably 
be expected of him, unless he should find some item which seemed to be listed 
at an improbable price or unreasonable price, and then he should make further 
inquiry about such matters. 

If this course is followed 
cised due and reasonable care 
that more than this can not be 

by you I am of the 
in the inspection of 
required of you. 

opinion you will have exer
the members' accounts, and 

Yours very truly, 

U. G. DENMAN, 

A ttomey General. 

VILLAGE- ELECTRIC LIGHT PLANT- :\fAXXER OF OPERA TIXG. 

November 7th, 1910. 

HoN. 0. G. CARTER, President Board of Public Affairs, New Lo11don, Ohio. 

DEAR SIR:- Through Mr. C. L. Rorick of X ew London, Ohio, I have your 
request for my opinion upon the power of the village of New London to enter 
into an arrangement with The Arnold-Creager Company of your village whereby 
that company shall operate the switch board and attachments, wires, connections, 
equipment and appurtenances of the electric light plant of New London, and 
supply to the patrons and customers of the village light and power as now fur
nished by said village during the day-time, and all in accordance with a stipula
tion or memorandum of agreement entered into or suggested between :\1essrs. 
Arnold and Rorick of the Arnold-Creager Company on the one side, and the 
Board of Public Affairs and the village council of the village of New London 
on the other, a copy of which stipulation or suggestions is attached hereto and 
made a part of this opinion. 

I notice that in this stipulation or in these suggestions, so made, the words 
"lease" and "rental" are used, but on reading the whole instrument it is my 
opinion that it provides for an arrangement whereby The Arnold-Creager Com
pany shall operate the switch board and attachments, wires, connections, equip
ment and appurter;ances and for its service in this behalf receive from the village 
a certain portion of the rate fix~~l by the village and charged to customers for 
the power or light, and the village is to receive the remaining portion of said 
rate. This is a service or arrangement which, in my opinion, is within the power 
of the Board of Public Affairs of the village to contract for. In other words, 
the village may operate this plant or these particular parts of the plant, in one 
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of two ways: They might hire the necessary labor and material and make the 
necessary repairs from time to time and sell the light or power; or they may 
make the arrangement describer! in this stipulation, a copy of which is hert:to 
attached, by which The Arnold-Creagcr Company shall operate the switch board, 
attachments, wires, connections, etc., and receive or retain a proportion of the 
rates as named in the stipulation, and as fixed by the village as the company's 
compensation for such operation, turning the balance of the rates so charged to 
the village, which I suppose would represent a profit to the village. 

Since the stipulation or suggestion presented to me really describes an 
arrangement whereby The :\rnold-Creager Company is to operate the switch 
board and attachments, the wires, connections, equipment, etc., rather than a 
lease of the same from the \·illage, I w.ould suggest that in preparing the final 
agreement to perfect the arrangement, you use the words "opo::rate for" rather 
than the words ''lease of" as found in the first line of the second paragraph, 
and that you further change the wording as indicated by myself in lead-pencil 

• in the beginning of the last paragraph on the first page of the stipulation, that 
is, that you omit the first two lines of this last paragraph which I have enclosed 
in parenthesis in lead pencil. The arrangement is one for operation and not a 
lease, and in fact, in my opinion, the arrangement for operation is legal without 
any question, whereas there might be some difficulty in the way of a lease. 

Yours very truly, 

u. G. DE:<MAN, 

A ttonzey General. 

LA \V LIBRARY ASSOCI A TIO~- TRUSTEE MAY NOT ACT AS 
LIBRARIA)J. 

December 14th, 19HJ. 

Ho:>. :\!. L. SPoo:>ER. Secretary Way11e Co. Law Library Association, Wooster, 
Ohio. 

D.o:AR Sm: -1 have your letter endorsed by the prosecuting attorney of 
\Vayne County in which you submit to me for an opinion the following question: 

"Can a trustee of the \Vayne County Law Library Association be 
appointed librarian of the association and continue after his appoint
ment as librarian to act as such trustee?" 

Your association was incorporated by virtue of an act entitled "An Act 
to pro\·icle for the administration of property given for the promotion of science, 
art, and like .purposes, and to protect the same from waste," which act was 
passed :\fay 7th, 1R7R, 7:i 0. L. 1~-5. This act has since been amended, Ohio 
Laws R~ p. 40, and R! p. 31, but section I, being section !J!)72 of the General Code, 
or at least that much of section 1 describing the kinds of associations subject to 
the act, has not been substantially changed. 

Section .) of the act, being section !J!)76 of the General Corle, has not been 
amenrled and aprears in the General Code in its original form as follows: 

"X o trustee of such corporation shall be eligible to any office or 
agency of the corporation to which a salary or emolument is attached, 
nor shall the trustees be allowed any salary, emoluments, or per
quisites, except the right of free ingress to the grounds, rooms, and 
huilrling~ of the corporation." 
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It is a well-settled rule in this state that for the powers of a corporation 
we must look absolutely t? its charter, the act creating it and the laws of it; 
place of incorporation; corporations have such powers and only such powers as 
the act creating them confers. 

Your corporation was created by virtue of the act above referred to of 
:\Jay 8th, 1878, 75 Ohio Laws U::i, and is necessarily bound by section 5 of the 
act which renders a trnstee ineligible to any office or agency of the corporatioa 
to which any salary or emolument is attached. 

Your association is necessarily subject to all provisions, which have not 
since been repealed, of the act by virtue of which it was created, and section 
3058 of the General Code does not exempt your association from the provisions 
of the act creating it. 

I am, therefore, of the opinion that a trustee of the vVayne County Law 
Library Association can not be appointed librarian and continue to act as such 
trustee, after his selection as librarian. 

Yours very truly, 

u. G. DENMAN, 

Attorney General. 

EXTDJT OF POWER OF THE STATE TO PREVE~T CO::--JCERXS FR0::\1 
DISCRIMT\ATI~G IX SELLI~G PRICES OF A CO::\IMODITY I~ 

DIFFEREXT PARTS OF THE SA::\IE STATE. 

At first vie\v of this subject we are brought to the conclusion that it can 
not be discussed itidependent of natural civil rights, and further contemplatio:1 
on it, aside from historical development of the law in England and in this country, 
leads to the further conclusion that if such j:ower exists in the state to any extent 
it must necessarily to that extent limit the natural rights of man to enter into 
agreements or other arrangements in the conduct of their business affairs. The 
subject suggests an inquiry as to what circumstances or conditions may exist 
under which the state may say to one or more of its citizens, "You, in the ordi
nary course of your business, may not part with your merchandise or wares at 
a certain less valuable consideration to one person, your friend, while at the 
same time you require a certain other more valuable consideration from another 
persons, enemy, friend or of other description." In other words, this question 
makes inquiry as to when and under what circumstances the state may place 
limitations upon the right of its citizens to enter into a certain class of contracts, 
namely: contracts of sale. It has often been said, in effect that 

"As an abstract proposition, it would be nowhere questioned 
that the right to make whatever contract one pleases is guaranteed 
by all the American constitutions, Federal as well as state; at least, 
by necessary implication from the constitutional guaranty that no man 
shall be deprived of liberty or property, except by due process of law. 
N·or is it necessary, under the prevalent rules of constitutional inter
pretation and con,truction, to rely upon any unwritten law: for, while 
the phrase, freedom or liberty of contract, is not to be found in the 
bill of rights of any American constitution, in almost all of them the 
right to acquire and possess property and to pursue happiness is de
clared to be inalienable. And this it has been rationally declared 
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'includes the right to make reasonable contracts, which shall be u:Jdl:r 
t:1e protection of the law.' 

"In all t:1e cu:1stitutions of the "Cnited States, it is sulhtantially 
declared that 'no man shall he deprived of his life, liberty and prop
erty, except by due process of law' (sometimes ·exc~:pt by the judg
ment of his peers and the law of the land'). .\nd one's liberty, as 
well as property, is infringed, if his liberty to make reasonable con
tracts is taken away or rc,.:tricted by unreasonable regulations." 

Tiedeman, State & Federal Control, :2!1-!. 

\\'hat has just been said includes the further abstract proposition announced 
by Judge Cooley, at page :27~ of his work on Torts, that, 

"It is a part of every man's civil rights that he be left at liberty 
to refuse business relations with any person whomsoever, whether the 
refusal rests upon reason, or is the result of whim, caprice, prejudice 
or malice;" and it is true that, ''In an ordinary private business re
lation, the state can not constitutionally interfere, whate,·er reason 
may be assigned for one's refusal to have dealings with another. It 
is no concern of the state or of the indi,·idual, what those reasons are. 
It is his constitutional right to refuse to have business relations with 
a particular individual, with or without reason." 

Tiedeman, State & Federal Control, 296. 

And again it is stated by this same authority that, 

"Free trade is an undoubted constitutional right. Every man has 
the constitutional right, not only to determine with whom he will have 
business dealings, and to whom he shall offer his goods or his ser
vices, hut he also has the right, in most cases, whether he shall offer 
them to any one at all. He may refuse, without giving any reasons, 
to sell his goods or to tender his services. He cannot ordinarily be 
compellccl to do either. The only exceptions that suggest themselves, 
are cases in which the right of eminent domain is exercised, and those 
in wt>ich the state in the emergency of war makes forced sales of 
the rroperty of private individuals for war purposes, and all cases of 
compulsory performance of duties of the state. In all other cases a 
man cannot lawfully be compelled to part with his property, or to 
render sen·ices against his will. Circumstances may conduce to make 
a particular business a virtual monopoly in the hands of one man or 
one partner~hip. But I apprehend that he cannot for that reason be 
subjected to police regulation. Because one man has the capital where 
with to buy up all the corn or wheat in our great \Vestern markets, 
and to cause in consequences a rise in the values of these commodities, 
does not justify state interference with his liberty of action, any more 
than would police regulation of the whole capitalist class be permis
sible. And yet this one man occupies an economical position, differ
ing only in degree from the capitalists as a class. The same qualities 
and characteristics which enable him to become a capitalist, will urge 
him to make the most of the wealth he has accummulated or inherited, 
and he will so manipulate it as to increase its returns if possible. Each 
successful increa~e in the returns from capital, increases the price of 



108! AXXUAL REPORT 

the commodity, in the manufacturing or preparation or handling of 
which the capital has been invested. It is only in extraordinary 
abnormal cases that any one man can acquire this power over his 
fellow-men, unless he is the recipient of a privilege from the govern
ment, or is guilty of dishonest practices. The remedy for the first 
case, in a constitutional government, is to withhold dangerous privi
leges, or if the grant of them is conducive to the public welfare, to 
subject their enjoyment to police regulation, so that the public may 
derive the benefit expected and receive no injury. In the second class 
of cases, a rigid prosecution of dishonest practices will be an efficient 
remedy." 

These statements,. however, just quoted from these authors are only general 
propositions of law to which many exceptions have been made by law-making 
bodies and the judicial power from the beginning of politically organized society 
under regulative governments, from the inception of such governments until the 
present time. So numerous, in fact, are these exceptions that exceptions have 
almost come to be the rule, and the general proposition is only a faint shadow 
<>f its former self. This condition is the outgrowth of society and the necessary 
consequence of the social and commercial development of the world, and this is 
especially true of England and of this country. If these propositions stated the 
whole law governing the conduct of men in commercial transactions, we would 
not have governments regulating society, and there would, in fact, be no law. 
There would only be unrestrained freedom, which can only exist in the absence 
<;>f law. The constitutions of the various states do provide, in effect, that all 
men are by nature free and independent and have certain inalienable rights, 
.among which are those of enjoying and defending life and liberty, acquiring, 
possessing and protecting property, and seeking and obtaining happiness and 
safety, and by these constitutions it is further provided that all political power 
is inherent in the people; that government is instituted for their equal pro
tection and benefit, and they have the right to alter, reform or abolish the same 
whenever they may deem it necessary, and they provide that no special privileges 
<>r immunities shall be granted to one set of persons that is not given to others 
under the same or similar circumstances. The right of trial by jury is preserved. 
Courts are erected and kept open where every person, for an injury done him in 
his land, goods, person or reputation, shall have remedy, by due course of law, 
and justice administered without denial or delay, and private property is held 
inviolate except subservient to the public welfare. 

Further protection and assurance of liberties are granted by the Tenth 
Amendment to the Federal Constitution, which declares that 

"The powers not delegated to the United States by the Constitu
tion, nor prohibited by it to the states, are reserved to the states 
respectively or to the people." 

And by the first section of the Fourteenth Amendment which declares that, 

"All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of 
the state wherein they reside. No state shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the 
United States; nor shall any state deprive any person of life, liberty 
or property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws." 
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Looking only to the literal reading of these provisions, the general state
ments made by the authors referred to would seem to be reinforced by these 
declarations of the people in the social compact, but if this were done the pur
poses of government under written constitutions would be defeated. The object 
of government is civil liberty, and civil liberty IS defined by Blackstone to be. 

I 

"That of a member of society, and is no other than natural 
liberty so far restrained by human laws (and no farther) as is 
necessary and expedient for the general advantage of the public." 

Another author, :\I r. Paley, says that, 

"Civil liherty is the not being restrained by any law, but what 
conduces in a greater degree to the public welfare." 

And another eminent writer, though not a lawyer, has defined, 

"Civil or legal liberty to be that which consists in a freedom 
from all restraints except such as established law imposes for the 
good of the community, to which the partial good of each individual 
is obliged to give place." 

In his discussion of natural and artificial rights, absolute rights of indi
viduals, and political or civil liberty, Blackstone asserts that, 

''The absolute rights of man, considered as a free agent, endowed 
with discernment to know good from evil, and with power of choosing 
those measures which appear to him to be most desirable, are usually 
summed up in one general appellation, and denominated the natural 
liberty of mankind. This natural liberty consists properly in a 
power of acting as one thinks fit, without any restraint or control, 
unh:s' by the law of nature: being a :right inherent in us by birth, 
and one of the gifts of God to man at his creation, when he endued 
him with the faculty of free will. But every man, when he enters 
into society, gi,·es up· a part ·of his natural liberty, as the price of so 
valuable a purchase; and in consideration of receiving the ad\·antages 
of mutual commerce, obliges himself to conform to those laws which 
the commtmity has thought proper to establish. Al'ld this species of 
legal obedience and conformity is infinitely more desirable than that 
wild and savage liberty which is sacrificed to obtain it. For no man, 
that considers a moment, would wish to retain the absolute and un
controlled power of doing whatever he pleases: the consequence of 
which is, that every man would also have the same power: ancJ 
then there would he no security to individuals in any of the enjoy
ments of life. Political, therefore, or civil liberty, which is that of 
a member of society, is no other than natural liberty so far restrained 
by human laws (and no further), as is necessary and expedient for 
the general ach·antage of the public. Hence we may collect that the 
law which restrains a man from doing mischief to his fellow-citizens, 
though it diminishes the natural, increases the civil liberty of man
kind ; hut that every wanton and causeless restraint of the will of the 
subject, whether practiced by a monarch, a nobility, or a popular 
as~embly, is a degree of tyranny: nay, that e\·en laws themseh·es. 
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whether made with or without our consent, if they regulate and con
strain our conduct in matters of mere indifference without any good 
end in view, are regulations destructive of liberty; whereas, if any 
public advantage can arise from obsen·ing_ such precepts, the control 
of our pri\·ate inclinations, in one or two particular points, will con
duce to presen·e our general freedom i'n others of more importance; 
by supporting that state of society which alone can secure our inde
pendence." 

He then fnrthcr states, 

"But then, on the other hand, that constitution or frame of 
government, th~t system of laws, is alone calculated to maintain civil 
liberty which leaves the subject entire master of his own conduct, 
except in those points wherein the public good requires some direc
tion or restraint." 

So then government is not so much to secure natural rights, in the primary 
meaning of there words, as it is to secure civil liberty, which means that in the 
exercise of our natu,.al inherent rights we must be restrained by human laws 
beneficial and for the good of alL 

that, 

"A body politic is a social compact by which the whole people 
covenants with each citizen, and each citizen with the whole people, 
that all shall be governed by certain laws for the common good." 

::\Iassachusetts Cons\itution. 

It was stated by Chief Justice vVaite m Hunn vs. Illinois, D4 U. S., 113, 

"This does not confer power upon the whole people to control 
rights which are purely and exclusively private, Thorp vs. :-J R Co., 
2i Vt. 143, but it does authorize the establishment of laws requiring 
each citizen to so conduct himself and so use his own property as 
not unnecessarily to injure another. This is the very essence of 
government, and has found expression in the maxim, 'Sic utere tuo 
ut alienum 11011 /aedes'. From this source come the police powers, 
which, as was said by Chief Justice Taney in the License cases, 5 
Howard, 58:3, 

':\re nothing more or less than the powers of government 
inherent in every sovereignty, * * * that is to say, * * * 
the power to govern men and things.' 

"Under these powers the government regulates the conduct of 
its citizens one toward another, and the manner. in which each shall 
use his own property, when such regulation becomes necessary for 
the public good.'' 

Viewed in the light of these authorities on the objects and purposes of 
government our state and federal constitutions, though nowhere expressly de
fining the extent of the power of the state concerning which inquiry is made in 
the subject under discussion, should not be difficult o( construction-construction 
under which the law making power, subject to review by the courts, may regu-
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late and re.;train persons, tirms and corporatio'ns in the conrluct of their busi
ne-s ,,·ith ot:1er citi7.en~ of the ~tate in such manner and to such extent, ami in 
nery case that will promote the puhlic peace, safety, good order, morals, decency, 
fair and lwne,;t hu~im·ss intercourse, public co:n-enience and general \\"elfare of 
thl' jll'ople of the ~tat.:. However, since these constitutions do not give all this 
power of internal regulation (except as the federal constitution gives congress 
the right to regul;~te interstate commerce) by express provision, but ha\·e been 
adopted i-Jy the peo1Je for the purposes hereinbefore referred to, we must find 
the limit of that power as implied from these instruments and those purposes 
or from so:ne authority existing inherently icl the gO\·ernment as a sovereign 
power independent of these written fundamental laws, whether they be grants 
or limitations of power, or we must find the limit of the extent of the power 
of the state to n:gulate the business internal to the state of its citizens in both 
such implied and inherent powers. Such implied power as is necessary to carry 
into effect the powers expressly granted has ever been ascribed to the govern
mental agency upon whom the duty rests to carry out the express grant, and 
while it has been said in many cases that there is a power, commonly known 
as the police power, which is inherent in every government and which does not 
depend upon constitutional or legislati,·e grants or limitations, it is my notion 
that the better and more logical view under written constitutions, such as ours, 
is that the police power is a power implied under these instruments to carry 
into effect the grants therein specifically stated, among which specific grants, of 
course, is the grant by the people of legislative power to the law making depart
ment of the government. 

In adopting our federal constitution the people declared that it was done, 

"in order to form a more perfect Union, establish justice, insure 
domestic tranquility, provided for the common defense, promote the 
general welfare and secure the blessings of liberty to ourselves and 
our 1:o~terity." 

Thi~ .;ame declaration, 111 effect, is carried into each state constitution, and 
these latter instruments almost invariably have embodied in them a bill of rights 
declaring, as heretofore stated, that all men are by nature free and independent, 
having certain inalienable rights, among which are those of enjoying and de
fending life and liberty, acquiring, possessing and protecting property, and seek
ing anrl obtaining happiness and safety; that all political power is inherent in 
the people, and that go,·ernment is instituted for their equal protection and 
benefit. .\ncl they ha\'e declared in effect that no special privileges or im
munities shall he extended to any citizen which are not extended to all citizens 
under the same or similar circumstances. There are other guaranties common 
to practically all of them; there are certain powers specifically granted and certain 
limitations arc imposed, hut in none of them is there found a specific enumeration 
of all the po\n·rs necessary to carry out the preamble or other declaration of 
purposes, nor, with few exceptions as to particular agencies or subjects, is there 
in any of the state constitutions a declaration that the governmental agency 
created thereunder shall exercise only such powers as are in the constitution 
enumerated, although it is stated in each of them in effect, as is stated in the 
Ohio con,titution that, '"this enumeration of rights shall not be construerl to 
impair or deny others retained hy the people; and all powers, not herein delegated 
remain with the people." 

Since, therefore. all rowers are not specifically enumerated, it must be that 
some are implied in order tl-at tl·e go,·er-r11ents create1 by these constitutions 
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may meet the purposes thereof as declared in the preambles and bills of rights. 
II~ other words, as is continually stated and held by the courts, the state con
stitutions are limitations only on the r;ower of the law making body, and the 
federal constitution is a grant of power to the legislative department. It is 
difficult to see how any power may be exercised by any governmental agency, 
executive, legis_lative or judicial in the face of an express constitutional limita
tion for~idding the same, and this applies as well to any attempted exercise of 
the police power as to any other power. Surely no regulation would be warranted 
in the face of an express prohibition thereof. Our governments, however, are 
instituted to establish justice and to promote the general welfare. Certain grants 
by the people, most important among them the legislative power, are specifically 
given to accomplish these purposes, but all contingencies are seldom provided for 
in specific terms in these fundamental laws, thus leaving many conditions to be 
met as they a;·ise affe<'ting the public interest, and to be dealt with under implied 
privileges and powers consistent with the preliminary declarations and other 
provisions of these instruments indicating the scope and purpose of the govern
ments which they institute. 

The better \·iew is, therefore, as I believe, that whatever powers may be ex
ercised under go\·ernments founded on written constitut;ons, in addition to powers 
expressly granted, are the implied grants necessary to accomplish the purposes 
of the governments as eddenced by the whole instrument, declaratory or pre
scripti\·e, and, in my judgment, what is. commonly known as the police power 
falls within these implied grants, under and along with, and growing out of the 
express general grant of legislative power. It is better that such should be 
the case. \Vere it otherwise there might be no limitation except the whim or 
caprice of the law making body or of the courts upon whom de\·olves the duty 
of passing upon the reasonableness of the action of that body. On the other 
hand, if the police power is not within the constitution but is a power outside 
of and independent of the constitution, then our governments arc not wholly 
founded on written constitutions. 

Judge Cooley in his Constitutional Limitations at page 820 says that, 

"Frc>qt<ently wl·en questio:1s of conflict between national and 
state autl·ority are made, and also when it is claimed that govern
;w•nt has exceeded its just powers in dealing with the property 
a11d controlling tl:e actions of individuals, it becomes necessary to con
sider the extent and pass upon the proper bounds of another State 
power, which, like that of taxation, prevades enry department of 
business and reaches to every interest and enry subject of profit 
or enjoyment. \Ve refer to what is known as. the police power. 

''The police power of a State, in a comprehensive sense, em
in·aces its wl:0le system of internal regulation, by which the State 
seeks not only to preserve the public order and to prevent offences 
against the State, but also to establish for the intercourse of citizens 
with citizens those rules ·of good manners and good neighborhood 
which are calculated to prevent a conflict of rights, and to insure to 
to each tl:e uninterrupted enjoyment of his own so far as is reasonably 
consistent with a like enjoyment of rights by others." 

\\1 hile this iangnage IS broad and comprehensive the context of this treat
ment of the subject shows that he considers the police power to be a power 
an;.mg from the express grants of power in written constitutions including, of 
••;urse, as the principal source of such power the 'pecific delegation of legislati\·e 
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auti10ri:y to t::e law making body, and from the express declarations contained 
therei•1 of t:~l puqomes i'llpelling ti1e adoption of the instrument<. 

The j!rant hy the people of legislati,·e power to the law making body is 
usually made in ;!eneral terms, ~uch for instance as, "The legislative power of 
this st~te ,~•all lrt· n·stt·cl i:1 a general assembly, which shall consist of a senate 
~,nd house of repre-l·ntati\ l'S," and again,! and 0\'er this delegatio:1 of authority 
are p:aced in tht· same inctrument certain limitation on such law making body. 
Certa;.n power, oi n·gulation, of which the power to regulate commerce between 
states and with foreign countries ancl among the Indian tribes is an instance, 
have been granter! to the Congress of the L" nited States, and in the federal con
s. itution certain !imitation,, of which the first section of the Fourteenth amend
ment is the most important, have heen placed on the power of the law making 
body of the state. Out of this legislatiw rower thus vested by the 
people of the .;·ate in it, "e·wral asse·nhly, that is, mi:ms the power of regulation 
grantl'.'d to the federal congress, anrl subject to thes" limitations in both the 
state and federal constitutions, romes the police power of the state as interpreted 
and defined by the courts. SJJecitic enumerations of the various things which 
~nay he done under this vested power in th~e g~eneral assembly is not made in the 
,;tate constitt:tion, hut the holrlin:,s of the courts are that under that vested power 
any and a11 things may he do:1e which are necessary to carry out the purposes 
of thl'.' g-overnment as evi<lcncerl by the whole fundamental instrument, and con
sistent with the grants· of power to the federal cong-ress and the limitations con
tained in the state and federal constitutions: and in this sense since specific 
l'\111 m:ration of the things which may be done under the state leg-islative power 
is no. made. tl·e 1 ower to rio thos: things not so enu:neraterl, but wl~ich never
theless may be cone under the general power, may be said to be an implied power, 
to ~arry out tl:e purposes of the government as evidenced by the declarations 
and other vrovisions of the constitution. 

\Vithin this power thus defined and limited is this' seemingly Indefinable authority 
the police power. comprehending for the citiz<'ns of a state all that may be in
cluded within the terms, good morals, safety, happiness, prosperity, decency, 
public convenience and general welfare, anrl all that concerns the welfare of the 
whole people of a state or any individual within it, "whether it relates to their 
rights or their duties, whether it respects them as men or as citizens of the 
'tate in their public or private relations and whetrer it relates to the rights of 
per~rns or of property of the whole people of a state or of any individual 
within it, 

X ew York v. :\Iiln, 11 Peters 10:2; D Law Ed. U4R 
But wl1atever may he tl•e ::ource from which this power arises it is the 

po\\·<'r to which we must look for an answer to the question a<;signl'.'cl. and in 
t: e beginning of ;r notice of the judicial determination on the subject attention 
should be given to what ha:"• been said and held by the courts as to the power of 
the Federal gO\·ernment with respect to the regulation of the internal affairs of the 
rl'<p<'ctive states. 

In :\lartin \' 0 • Ifu1:tcrs J.eaoes, 1 \Vheaton, :104, :l21i, Chief Justice :\larshall 
~ay~ that, 

"The p-overnmr:nt of the United States can claim no powers 
which are t•ot granted to it by the Federal constitution: and the 
powers act~tally !!ranted must be such as are expressly given or given 
by neces~:~ry i:nnlication." 

Ancl in Gibl·o·1~ \' 0
• O!!<len, !I \\'heaton. 1, 1~7. he said. referring to the 

federal constitution, 
"TI·i~ h<tnn'e!·t contains an enumerat'on of the rowers ex

pn•ssly !!raPtt'rl hy the people to their gov<'rnment." 

6!1 A. G. 
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In coastruing the lOth Amendment to the Federal Constitution which pro
\·icieo that, 

"The power not delegated to the l:nited States by the constitution 
nor prohibited by it to the states, are resernd to the states respectively, 
or to ~he people." 

The court in U. S. vs. De Witt, 9 WaiL, .JJ, held that no power is conferred 
by the COiJStitut;on urun Congress to establistJ more police regulation within the 
statC's, and in the Slaughter Hotl';e Cases, 16 \Vall. 36, Barber vs. Connelly,. 113 
U. S. 2i, :.Iugler vs. Kansas, 123 U. S. 623, it is held that, 

"The 14th amendment does not take from the states police power,s 
reserved w them at the 1 im( of the adoption of the Constitution." 

Tn ,Jm~e>. YS. t:rim. !(i.j U S., 180, 41 L'aw Ed. 61i, it is held tn:.Jt the 14th 
amend1:1ent to tiH' Federal Constitution does not limit the su~jects upon wluc:1 
the police power of a state may be lawfully exerted. 

From there authorities just cited our view is that whatever power rests 
in the state t•J rq:~ulate the <•Hairs of its citizens within its te~ri.-.,ry, it still re
tains that. power, notwithstanding the fourteenth amendment to the Constitution, 
and that this amendment limits that power only in the sense that the state may 
not 

"deprive any person of life, liberty or property without due 
proct'SS of law, nc•r deny to any perso:1 within its juris l.c·•.to;J !: e 
equai prutectic:n of the laws," 

and of this limitation we will take notice later on. 
Statement has already been made as to the comprehensive limits of the 

police po\vcr. ancl sr>me elem,ent'i have been includeJ therei;1 whici1 are usuafly 
included in the attempts to define this power. In view of the authorities it 
would be presumptuous on our part to attempt a complete definition, since the 
courts and authors have uniformly refused to venture a definition suited to 
every case that t,1i!.("ht arise. :\Iany partial definitions, l·owever, or rather, defini
tion.; suited to the particular case under consideration, have been framed, and at 
the risk of being tedious I beg to submit a few of them: 

''Pc·lice power in its broadest sense includes all legislation and 
<..Jmost e\·ery function of civil go\·ernment." 

Barber YS. Connelly, 1 B U. S. 27. 

"Police powers broadly stated, and without any attet.npt at a more 
specific limitation, relate to the safety, health, morals, and general 
wei fare of the public." 

Lochner vs. ~- Y., HlS U. S. 45. 

"The protection of the health, and morals, as well as the lives of 
citizens ts within the police power of the legislature." 

Holden vs. Hardy; 169 U. S. 366. 

"The police power o.f a state extends to everything essential 
to the public safety, health, and morals, and justifies the destntction 
or abatement, by summary proceedings, of whatever may be regarded 
as a public nuisance." 



.\TTORXEY GEXER.\L. 

Lawton \·s. Steele, 1.:;2 L'. S. 1=3:3. 

''\\'ilate\·er i~ contrary to public policy or inimical to t!1e public 
intl·rest;; is ~uhjcct to the police power of the state and within 
lcgislati\·e control, in the exercise of which the legislature is vested 
with a large discretion beyond the reach of judicial inquiry, if it is 
~xercised bona tide for the protection of the public." 

L. & ~1. R. Co. \'S. Kentucky, 161 L'. S., G7i. 

·'The police power is not subject to any definite limitations, 
bus is co-extcnsi\·e with the interests of the case and the safeguards of 
public interest." 

Camtield vs. U. S. 1G7 U. S. 518 . 
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• ~n examination of the authorities shows that the extent of this power has 
been a development from the formation of our government ·to the present 
time, and it has from time to time been extended to meet "the neceosities of the 
ca~e·' as indicated above, and accorclingly, it is said in Chicago B. & Q. R. R. vs. 
Illinois, ~00 L'. S. 061, that, 

""The police power of a state embrace:; regulations designed 
to promote the public convenience or the general prosperity as well 
as thos designed to promote the public halth, the jublic morals, or 
the public safety." 

This case arose upon a ckmand by certain drainage commtsswners in 
Ilhnci~ on the railroad company to remove a bridge then maintained by the 
<:Olll!Jany 0\·er a creek and to erect one that would meet the requirements of a 
<:<'rt<Jit. plan of drainage adopted by such commissioners. This demand was made 
unci< r a statute of the state of Illinois, gi\·ing the commissioners such authority 
.and making it the duty of the railroad company to comply with the demand, and 
i! was prO\·idecl that if thP company should not comply, aiter certain notice given 
by the commissioners for the pllrpose, such co:11missioners might remove the 
bridge and reconstruct aiwther suitable to the purposes, and collect the expense 
frcm the railroad. The statute was attacked on the ground that it amounted to 
the taking of private property for public use without due process of law, and 
that it denied the company the equal protection of the laws, both as guaranteed 
by the Federal Constitution, but the court held both of these contentions and de
fined the police power of the state as above stated. That is, that this legislative 
act \\a!> a regulation designer! to pro:110tc the public convenience in the State of 
Illinois, and was, therefore, a valid exercise of the police power. 

In the case of Bacon vs. Walker, 204 U. S. 311. it is said that, 

"The police power of a state is not confined to the suppression 
of what is offensive, disorderly or unsanitary, but embraces regulations 
designed to promote the public convenience or the gc_neral welfare." 

As to the limitations upon the exercise of thi~ power by the state it ts 
l1Cld that, 

"The states have the right tb control purely internal affairs in 
regard to the health, morals and safety of the people by regulations 
which do not interfere with the powers or · con-stitution of the 
general government." 
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Bowman \'. Chicago & :\I. W. R. Co., 125 U. S., -16::1, and in Gas Light 
Company vs. :\Ianufacturing Company, 11::1 U. S., 6::10, it is held that, 

''Definitions of the police power of the state must be taken 
subject to the condition that the state can not in any way encroach 
upon the powers of the general government nor upon the rights 
secured or granted by the Federal Constitution." 

In the late ca"e of State vs. Drayton, 23 L. R. A., X ew Series, 1291, the 
con-1, in defining the limitations of the police power, uses the language and 
quoteo from the authorities as follows: 

"~[any writers have sought to define and prescribe the true ex
tent and limitations of the police power, but none have succeeded to 
the approval and satisfaction of all. It must be conceded that in its 
operation there is no distinction between persons natural or corporate. 
Northwestern Fertilizing Co., v. Hyde Park, 70, Ill. 642. In Tiede
man's Limitations of Police Power, p. 1, it is said: 'The object of 
government is to impose that degree of restraint upon human actions. 
which is necessary to the uniform and reasonable conservation and 
enjoyment of private rights. Government and municipal law protect 
and develop, rather than create. private rights. The conservation of 
private rights is attained by the imposition of a wholesome restraint 
upon their exercise,-such a restraint as will prevent the infliction 
of injury upon others in the enjoyment of them. It involves a pro
vision of means for enforcing the legal maxim, which enunciates the 
fundamental rule of both the human and the natural law, Sic ztlere
tuo ut alicuul/l 11011 lacdas. The power of the government to impose 
this restraint is called 'police power.' By this 'general police power of 
the state, persons and property are subjected to ali kinds of restraints 
and burdens, ia order to secure the general comfort, health, anrl pros
perity of the state, of the perfect right in the legislature to do which 
no question ever was, or upon acknowledged general principles ever 
can he, made so far as natural persons are concerned'.'' In 22 Am .. 
and Eng. Enc. Law, 2d Ed. pp. !H5, 918, it is said: 'It has been found 
impossible to frame, and is indeed deemed inadvisable to attempt to 
frame, any definition of the police power which shall absolutely indi
cate its limits by including everything to which it may extend, and 
excluding everything to which it cannot extend, the courts consider
ing it better to decide as each case arises whether the police power 
extends thereto. There have been, however, many attempts to define 
this power in a general way, and the sum of these definitions amounts 
to this: Tnat the police power in its broadest acceptation means the 
general power of a government to preserve and promote the public 
welfare by prohibiting all things hurtful to the comfort, safety, and 
welfare of society, and establishing such rules and regulations for the· 
conduct of all persons and the use and management of all property as 
may be conducive to the public interest. * * * The police power is. 
an attribute of sovereignty, and exists without any reservation in the 
constitution, being founded upon the duty of the state to protect its 
citizens and provide for the safety and good order of society. It 
corresponds to the right of self-preservation in the individual, and is 
an essential element in all orderly governments, because necessary to 
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the proper maintenance of the government and the general welfare 
of the community. l:pon it depend the security of so;:ial oriler, the 
life and health of the citizen, the comfort of an existence in a thickly 
populated community, the enjoyment of private and social life, and the 
beneficial use of property; and it has been said to be the very founda
tion upon which our social system rests. It is founded largely on 
the maxim, Sic utere trw ut alie11lt111 11011 laedas, and also to some 
extent upon that other maxim of public policy, Salus populi suprema 
lex! 

"It is true that the ultimate question of the validity of a statu
tory enactment by which this power is sought to be exercised is with 
the courts, and they will not hesitate to discharge the duty of declar
ing an act void if clearly so convinced, but subject to the presump
tions and limitations herein referred to. The rule upon this subject 
can perhaps be no more clearly expressed by us than by the following: 
'Under the police power the state can interfere whenever the public 
interests demand it, and in this particular a large discretion is neces
sarily vested in the legislature to determine not only what the interests 
of the public require, but what measures are necessary for the pro
tection of such interests. But the character of police regulations, 
whether reasonable, impartial, and consistent with the constitution and 
the state policy, is a question for the courts, for the police power is 
too vague, indeterminate, and dangerous to be left without control, 
and hence the courts have ever interfered to correct an unreasonable 
exertion or a mistaken application of it; and, when the legislature 
passes an act which plainly transcends the limits of the police power 
of the state, it is the duty of the judiciary to pronounce its invalidity 
and to nullify the legislative attempt to invade the citizen's right, for 
to hold that every act of the general assembly passed under the guise 
of an exercise of the police power or sought to be defended upon that 
ground was beyond judicial control would render every guaranty of 
personal right found in the constitution of little or no value.' 22 Am. 
& Eng. Ency. Law, 936." 
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From the above expression<; of our courts in the various cases cited, and 
all of the authors in their commentaries upon the extent of the police power, it 
may fairly be gathered that the duty of organized government is to so regulate 
and restrain the action of all citizens subject to its jurisdiction to such extent 
and in such manner as will promote the general good or welfare of all and no 
further. The preliminary or preamble declarations, the bills of rights, and other 
provisions of the con~titutions, all taken together simply declare and provide for 
this general good and welfare of all members of and citizens under the politically 
organized governments erected through such constitutions. The prescribing of 
these regulations is a law-making power, and this legislative power of the state 
is, by the constitution, vested in a governmental agency denominated the general 
as~embly. This delegation is full and complete if the whole legislative power, 
with the exception of certain limitations expressly imposer) by other parts of these 
instrnments, and with the exception of the right and the duty of the courts, when 
called upon b)· a citizen according to prescribed procedure, to determine in the 
case of any attempted regulation whether such regulation is reasonable or un
reasonable under all the circumstances of the case. l:nder these rule~ and defini
tions wanton and causeless restraint is not justified and laws attempting to "regu
late and constrain our conduct in matters of mere indifference without any good 
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end in view are regulations destructive of liberty," but "if any public advantage 
can arise from observing such precepts the control of our private inclinations in 
one or two particulars will conduce to preserve our general freedom in others of 
more importance." 

Thus Blackstone said that, 

"The statute of King Edward 4th which forbade the fine gentleman 
of those times (under the degree of ·a Lord) to wear pipes on their 
shoes or boots of more than two inches in length, was a law that 
savored of oppression ; because, however ridiculous the fashion then 
in use might appear, the restraining it by pecuniary penalties could serve 
no purpose of common utility. But the statute of King Charles 2nd 
which prescribed a thing seemingly indifferent (a dress for the dead 
who are all ordered to be buried in wollen) is a law consistent 
with public liberty: for it encourages the· staple trade on which in 
great measure depends the universal good of the nation." 

One of the limitations of this power, therefore, and, in fact, the first limita
tion thereon at which we arrive is that however or whenever, on what and under 
what circumstances it may be invoked, it may only be resorted to for the pro
tectiort or advancement of the public good or welfare. But when we have reached 
this conclusion we have only fixed a very general limitation and are oP:y o·•e step 
removed' in fact from the term "police power" itself, namely: thdt the police 
power is only exercised for the public good or welfare. vVhether any attempted 
regulation, under the authority of this power, is justifiable rests entirely with the 
legislature, subject only to the power of the courts to determine whether the 
particular attempt violates the constitutional provisions or the li;nitations of 
reason. 

To determine to what extent the state may grJ in preventing concerns from 
discriminating in selling prices of a co:nmodity in different parts of the same 
state, we can only refer to the very few cases decir1ed in this country upon one 
phase of the question, and then propose another inquiry and reason by analogy 
from the cases decided as to whether such proposed question may be answered in 
the affirmative under this pervading power. The few particular cases referred 
to are: 

1st. State vs. Drayton, a X ebraska case, decided September lGth, 1908, and 
reported 82 Xeb. 254, 117 Xorthwestern 763, and 23 L. R. A., l'\ew Series, 1287. 

2nd. State vs. Central Lumber Co., two cases, decided December 1, 1909, 
by the supreme court of South Dakota, and reported in 123 Northwestern, 1, page 
504, and 

3rd. The ·-:-.1innesota case decided, as I understand;' by the supreme court 
of the state on the twentieth of this month. 

These cases arose out of the class of statutes commonly known as "Local 
Unfair Discrimination Acts" or "Anti-Discrimination Acts." 

The Nebraska statute, in so far as it is important to notice it here, being 
section 1 thereof, provides as follows: 

"Any person, firm, company, association, or corporation, foreign 
or domestic, doing business in the state of Nebraska and engaged in 
the production, manufacture or distribution of any commodity in gen
eral use, that shall intentionally, for the purpose of destroying the 
business of a competitor in any locality, discriminate between different 
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Sl'Ctions, communities or cities of this state, by selling such commoclity 
at a lower rate in one section, community, or city than is charged for 
said commodity by said party in another ~ection, community, or city, 
after making due allowance for the difference, if any, in the grade or 
quality and in the actual cost of transportation from the point of pro
duction, if a raw product, or from a point of manufacture, if a manu
factured product, shall be deemed guilty of unfair discrimination, which 
is hen·hy prohibited and declared unlawfuL" 

11)~5 

The South Dakota statute is practically the same as the aboYe, t:ie lirst 
section thereof reading as follows: 

":\ny per:on, tirm, or corporation, foreign or domestic, doh~ 
busim <;S in the >tate of South Dakota, and engaged in the proclucti m, 
manufacture or distribution of any commodity in general me. tl·at 
intentionally for the purpose of destroying the comr-etition, of an:: 
regular, established dealer in such commodity, or to prevent the co 11-
petition of any person who, in good faith intends and attempts to b!?
comc such dealer, shall discriminate between different sections, co•n
munities, or cities of this state, by selling such commodity at a lower 
r.:t~ in O'lc section, com;nU!lity or city, or any portion thereof th~n suc'1 
rersnn, lir;n or corpor~.tio·1. forei:sn or c!o:nestic, charges for such com
n~orlity in anotl-er SL'Ct;on. community, or city, after equaliz:ng tl-e 
c'\,taPce from th~ point of prodnctio:1, manufacture, or distributioa 
and fr~i!:!;ht ratts tt:erefrom sl~al\ be deemed guilty of unfair eli ·cri·E
ination." 

The f.rn scct!on of the .\[innesota statute, passed in HJ07, providc'i a; follows: 

"Any person, lirm, c.:umpauy, association, or corporation, forci;n 
or domestic, c~oing business in the state of :\Iinnesota and engage~\ in 
the production, ntanufacture, ur distribution of petroleum or any oi its 
products that sl-all intet~tionally, or otherwise, for the purpose of de
stroying the hnsilless of a competitor or creating a monopoly in any 
locality, discrin~inate between different sections, communities or cities 
of this state, hy selling such commodity at a lower rate in one section, 
community, or city than is"-charged for such commodity by said party 
in another section, community, or city after making due allowance for 
the difference, if any, in the test or quality and in the actual cost of 
tran~portation from the point of production, if a raw product, or 
from the roint of manufacture, if a manufactured product, sh;;l\ be 
cleemecl guilty of unfair discrimination, which is hereby prohibited and 
clL·clared to he unlawful." 

It was urg~:d !J~· t!.e defendant in the Drayton case that the :\ ebraska Act 
contravenes the provisions of the Constitution of the United States, and the Con
stitution of the State of :\ehraska. The supreme court of that state, however, 
held that the statute is within the po\ic<: J:Ower of the state and that it does not 
contra\·ene either the state or the Federal constitution. In the opinion of the court 
it is said that, 

"It is <:ontenrlec\ hy counsel for defendant that the act interferes 
with frl•eclo!ll of contract, and is, therefore, \'iolati\'e of the constitu
tions of hoth the federal and state go\·ernments. As we have already 
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indicated, we are wholly unable to see where the previously extstmg 
right of the individual to enter into lawful contracts is in the least 
abridged or impaired. lt is not the making of contracts which is for
bidden, but the ccmduct, purpose and motives of the party in connec
tion with this act, which brings him within the prohibition of the law. 
It is also contended th~t the act is. void by reason of its classifications 
and must, therefore, be held invalid on the ground of class legislation. 
It is said that the act operates upon and against the man who has 
stores in more than one place and does not affect the dealer in l;mt 
one place. That keepers of but one store may compete, intend to 
build themselves upon the ruins of their fellows who maintain single 
stores or stores in several places, and to ruin their fellows in order to 
build themselves up, a~<d thP. law applauds; but keepers of more than 
one store, doing the very things and with !ike intentions as single 
storekeepers, are frowned ur-on, fit;ed and imprisoned." 

To these objections, however, tloe court made reply that it was unable to 
find any provision in the ·act which is susceptible of such 1=0nstruction, and the 
court in closing the opinion bases its holding ur-on the modern practice of con
cerns in selling their commodities <:>.t different prices in different parts of the sta~. 
and says 

"Common experience and observation, within the knowledge of 
all, is to the effect that many of the strongest and most grasping 
monopolies of the state have their places of business- their business 
homes- in but one place, and yet they are distributing and selling 
their commodities in practically every city and village within the state. 
They do not desire competition. They do not hesitate to destroy the 
business of local dealers wherever found by ,mjust discrimination. If 
prompted by that purr.ose the law is violated, and it is within the 
power of tl·e legisbturc to prevent the discrimit>ation." 

In the South Dakota case the same constitutional obi ections were urged as 
were made in the Drayton case; that is, that the South Dakota act violated the 
state and federal constitution in that it denies the defendant equality under the 
law, interferes with the freedom of contract, and, therefore, depri\·es defendant 
of its property without due process of law, and it was urged that the law could 
not be upheld upon the theory that its purpose and effect is to prevent tht' estab
lishment of a mo~10poly. The supreme court of South Dakota, however, refused 
to recognize any of these objections as valid and the act was sustained. The 
opinion of the court is long aitd exhausti \·e of the analo~o:ts authorities under 
the police power, althoul!h it is stated in the opinion that it was considered by 
the court that the X ebraska case, from which the court liberally quotes, was ample · 
authority upon wbich the South Dakota court might rest its judgment sustaining 
the South Dakota law. In this opinion the court re\·iews the history of the de
velopment of the law against monoply, and of the particular class of legislation 
in question, and says, referring to the statutes forbidding combinations and con
tracts of certain kinds that, 

"They were forbidden not because combinations and contracts 
were in themselves subjects for police regulation, but were forbidden 
merely as they might be used as a method or means of creating a 
monomolp, laws against monopolies being within the scope of police 
regulation. So it is in the case of the statute before us. :\fere dis-
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crumnation. is not the thing aimed at, nor e\·en unfair competitiOI., 
but the ~vii sought to be prevented is monopoly, and the legislature 
is merely condemning that clas~ of discrimination and competition 
which experience had taught the public tended to bring to monopoly, 
and which was tht>n ht>ing frequently resorted to for that purpo;.e, and 
had become a public menace. But appellant says that malicious com
petition·, if an e\·il, is such under all circumstances, and if it is to be 
prohibited at all it must be by statutes reaching all methods thus 
reaching all who are guilty of malicious competition; that otherwise 
there is an arbitrary and unreasonable classification of persons upon 
whom the law operates." 

10!:17 

In answer to this contention of the appellant, the lumber company, the court 

"If such pos1t10n is sound then the laws enacted against com
binations and trusts are unconstitutional for the same reason, and the 
same plea could be raised against them that they did not reach all 
who were guilty. That, inasmuch as the object of such laws was to 
prevent monopolies, and there being many other means by which mo
nopolies could be created- such as the different kinds of unfair com
petition- such laws are unconstitutional ; it being arbitrary classifica
tion to attempt to say to the man wro enters into a combination in 
restraint of contract, 'You are guilty of seeking to obtain a monopoly', 
while at the same time saying of the man who crushes his competitor 
and thus obtains a monor:oly, 'You may go free, as you are guilty of 
no offense'." 

Then the court says further, 

"It is not for the courts to say whether the legislature has passed 
a wi~e bw, or whether the) shuuld have made it more broad." 

Thl' ~I inne~ota case, from such meagre report as T ha,·e of the same, sus
tains the ~linPl'Sota law quoterl ahon~ against tl·!' objections of the Standard Oil 
Company as to its constitutionality in a case hrought against that company by 
the state chargi1>g- tb8t the company made discriminatory prices for its product in 
places where it had no competition. An action was brought by the state to forfeit 
the charter of the company to do business in ~linnesota, basing its action on allegeci 
acts of cli,crimination. The district court held the law unconstitutional, but the 
supreme court reverser! this holding and upholds the law. The case, as I uncler
stand it, is now to be tried on the facts to determine, I 'uppose, whether the 
com11any bad it in mind to suppress competition. · 

.\ct,; similar to tl•nse construed in these three cases ha,·e been passerl hy the 
lq::ri~btnrt"' of tl·e ftates of Tenne'isee. Kansas, Oklahoma, ::\lichigan and a few 
otf:l·rs. hut th~ t!uee cases above referred to are the only decisions of courts of 
la~t re'ort thns far rerorted. Each of the'ie acts prohibit a person, firm or corpo
rat;oa fro:n ~clling a co:nmodity in o:Je part of the state for a les<; price than 
in anoth·r part oi the state, that is, they J:revent discrimination if the act is done 
"for the puq;ose of destroying co:npetition or tl·e business of a competitor or 
creating a monopoly." The phraseology of the respective statutes differs in some 
particulars each from another, hut each of them contains the qualifying clause 
"for the purpose of destroying competition" or other e:Jui,·alent expression, and 
the decisions in tl:e X ehraska and South Dakota cases are each finally and securely 
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based upon this clause; and in each of them it is held that it is clearly within 
the police power of the state to prohibit a concern from selling its commodity at 
different prices within the same state for the purposes of -driving its competitors 
out of business and thereby creating a· monopoly, and the court in each of these 
cases in effect holds that ·such a monoply, that is, one created in this way, is not 
different in its effect upon the public from a monopoly created through contract, 
agreement or other arrangement between two or more persons, firms or· corpo
rations to maintain prices, and each of the cases holds that such a statute, like 
the statutes preventing combinations in restraint of trade, are clearly for the 
public good and general welfare. The reasoning of the court in each of these 
cases is without flaw or error in any respect and the new application made therein 
of the police power to this recent class of legislation must add another salutary 
and highly beneficent guaranty to the citizens within the jurisdiction of the opera
tion of such statutes and decisions of the court of last resort sustaining them, 
and they point a clear way to the citizens of otljer states by which ~imilar abuses 
and oppressions may be corrected and prevented in such other states. 

The controlling provision in these statutes upon which the courts base their 
reasons for supporting them, and bolding them to be within the police pow~r of 
the state, is that provision qualifying the statute in general by limiting its opera
tion to transactions or acts of discrimination "for the purpose of destroying com
petition," which is another way of saying "for the purpose of creating a mo
nopoly"; and the court in each case above referred to in its decision holds that 
it is this purpose or design at wbich the legislature aimed, and which the statute 
forbids; that is, the statute forbids the act of selling by a concern certain of its 
commodities at different prices at different roints in the same state for the pur
pose or design of destroying co·nretitio:J. These statutes do not prevent the 
making of contracts of sale generally in any ma!Jner otherwise lawful, but they 
do pre\·ent all discriminatory c01~tracts of sale which are based ur-on a purpose 
to suppress competition. Such action in business tends to create monopolies in 
the subject of the business, and mo:10polies are odious and against the interest 
and gener;~l welfare of the public. This is a matter, therefore; in which the public 
has an interest Tbe public has this interest in such matters, because, generally 
speaking, it is for the good 0f the public that fair competition exist in business 
trade and cop1mercial intercourse. Such discrimination is violative of the maxim, 
"so use your own as not to injure the property of another," because the right to 
carry on business is property. 

Russell on Police Power of the State, page 43. 

It is difficult to see upon what theory the Supreme Court of the United States 
·could fail to agree with the courts of last resort of X ebraska and South Dakota 
and hold that the statutes in question in the cases referred to are violative of the 
Fourteenth Amendment, and the assertion. is ventured that it may be taken as 
settled that these statutes will stand as a part of the established police power of 
the state within the specific limitations of these enactments. 

Is it, however, within the authority of the State to go further in enactment 
regulative of contracts of sale of commodities and still be within this broad field 
of protection to the public, the police power? That is, may the State, under that 
power, prohibit concerns from discri.minating in selling prices of a commodity in 
different parts of the same state independent of and without any purpose to de
str:l; co1~1petition? Or to state the question otherwise, may the general assembly 
regulate the prices or fix the prices which concerns may charge for a commodity 
:n all parts of the state, making <lue allowance for transportation charges? 

Those questions take us again at once to the expressions of Mr. Tiedeman 
r.nd other authorities herein before referred to upon the rights of freedom of 
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contract, hot:1 a.; to what prices a man shall charge for his war.:s, anrl as to 
wl;tther iw ,;wl! part with them at all to any one. Against this we are com
pell~::d tu place the established law that ·when a man enters society he gives up 
ctTtain natural rights in consideration-. for the protection afforded him by the 
government, and t:1e further law that the actions and transactions of each member 
of the politically organized society must at all times be consistent with the public 
good and general welfare. 

\\'~:: are also met with the established principle that justice is the object of 
all government, and that civil liberty is freedom regulated by just laws. It is 
conceded by all that it is the duty of the state to protect each of its citizens in 
the honest prosecution of his business, and generally speaking, he is allowed to 
pursue this business to the full I1mit of his mental capacity in honest transaction< 
'' .rh such propt:rty or capital as he may honestly acquire and honestly invest and 
handle. He must be allowed to, through the superior ingenuity of his mind, and 
to the full extt>nt of his honest energy, produce a superior commodity by honest 
ways and means, and to give superior service in the prompt supply of tl1at com
modity to the public, but in doing this he may not appropriate to himself the trade 
names or productions of any kind of some one else,- he must be original- nor 
may he induce his competitor's customers to violate their contracts with such 
competitor and come to him. These prohibitions are clearly within the police 
power because to disregard them is nothing more nor less than appropriation by 
a private individual of the private property of another, and in which the public 
can have no interest, except the interest which it must haYe in proh:cting its 
'itizens in the enjoyment of their private rights, free from the encroachments 
thereon, or appropriations thereof, by other private citizens for su'h other private 
'itizen's individual use. 

\Ve argue this branch of the 'subject only by looking to the decisions 
and authorities with a view to finding in what instances the courts ha,·e limited 
the abstract rig-ht of citizens to freedom of contract by sustaining regulative 
statutt s enacted with refnence to the conduct and business transactions of the 
citizens under the police power and in the- interest of the public as such interest 
is defined in such decisions. Hut before goitig to a consideration of a few of 
the most imrortant .\merican cases on the power of the general assembly to regu
late prices it may he well to recalJ that, as stated by :\Ir. Tiedeman in cu:nmenting: 
upon the right of freedom of contract: 

"The common law did not recognize this view of a right to be 
fre·: from police regulation, in the matter of trade. \\.hile the general 
r!cl t to huy and selJ without let or hindrance was reco~nize<l, certain 
~aies were ht:ld to he illegal, ami punished as misdemeanors, which are 
exceedingly common at the present day, and, if not legal, are acknowl
e·lged h)· the commercial world as legitimate transactions. These 
were sale,, known at common law by the names, forestalling, regrat
U\4 and <:ngrossing. Says lllack'itone: 'The offense of forestalling the 
market is an offense against public trade.' This, which (as well as 
the two following) is ah<o an offense at common law, was described 
by statutes .'j and () Edw. G, ch. 1!, to be the buying or contracting for 
any merchandise or victual coming in the way to market; or dissuad
ing persons from bringing their goods or provisions there; any of 
which ~ractices make the market dearer to the fair trade. Regrating 
was described by the same statute to be the buying of corn or other 
dead victual. in any market, and selling it again in the same market. 
or within four miles of the place. For this also enhances the price 
oi provisions, as evt:ry successive seller must have a successive profit. 
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Engrossing was also described to the getting into one's possession, or 
buying up, large quantities of corn or other dead victuals, with intent 
to sell them again. This must, of course, be injurious to the public, 
by putting it iil the power of one or two rich men to raise the price 
of provisions at their own discretion. And so the total engrossing of 
any other commodity with an intent to sell it at an unreasonable price 
is an offense indictable and finable at the common law." 

So it is stated in Russell on Crimes 168, that, 

"Every practice or device by art, conspiracy, words or news to 
enhance the price of victuals or other merchandise has been held to 
be unlawful, as being prejudicial to trade and commerce and ·injurious 
to the public in general * *. Spreading false rumors, buying things 
ii1 market before the accustomed hour, or buying and selling again 
the same thing in the same market, are offenses of this kind. Also if 
a person within the realm buys merchandise in gross, and sell the same 
in gross, it has be~n considered to be an offense of this nature, on 
the ground that the price must be thereby enhanced, as each person 
through whose hands it passed would end.eavor to make his profit 
off it." 

-:Yir. Tiedeman states that, 

"These acts, however, are no longer recognized by the American 
criminal law as offenses against the public, or as being in any way 
illegal. The purchase of merchandise, or any other commodity, that 
may be the subject of sale, expecting a rise in the price, in other 
words, speculation, is legal whether the buyer intends to sell again, 
in gross, or in retail. A man has a constitutional right to buy any
thing in any quantity, providing he use only fair means, and set his 
own price on it, or refuse to sell at all. \\There one man, acting in
dependently, does this, he can be only considered guilty of a wrong 
to the public, when he secures the possession of these things by the 
practice of fraud, or endeavors by false reports to enhance the price 
of a commodity which he offers for sale. These are distinct acts of 
fraud or deception and it is proper for the law to declare them illegal. 
Further the law cannot go." 

:\Ir. Bishop in discussing these common law offenses denies that regrating 
is distinguishable from forestalling and engrossing can be considered a criminal 
Qffense in this country, but he recognizes the other two offenses in modified form. 
In respect to forestalling he says: 

"In reason the essence of the common law, on the subject of 
forestalling, considered distinct from engrossing and regrating, seems 
to be, that, whenever a man, by false news or by any kind of deception, 
gets into his hands a considerable amount of any one article of mer
chandise, and holds it for an undue profit, thereby creating' a perturba
tion in what pertains to the public interests, he is guilty of the offense 
of forestalling." · 
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:\I r. Bishor also holds that engrossing is an offense at the comm~>:t law. and 
he says t:wt: 

"\\'hcnen:r <' man, for the purpose of putting things, as it \n:re 
out of joint, and obtaining an undue profit, purchases large quantities 
of an article of merchandise to hold it, not for a fair rise, hut tu 
compel buyers to pay a price greatly ahm·e, as he knows, wl1at can 
he regu!J.rly sustained in the mark<:ts, he may, on principk, he· rkl"llerl. 
with us, to he guilty of the common law offense of engrussinf[." 

}lr. Tiedeman, howe\·er. criticises this statement of the law anrl says in 
effect, that it is without rlouht an immoral act to ask an unconscionably higlt 
price for a co•nmoclity, taking a(h·anta;e of the pressing wants of the people, and 
under a high corle of morals it may he held to he ext<>rtinn, for one to purchase 
and hold merchandise for the purpose of gaining from it (its sale) more than a 
fair profit. Hut he says it cannot he claimerl that this is a trespass upon the rights 
of others or that the rights oi others. are thereby threatene<l with injury; but that 
one is merely exercising his ordinary rights i·1 de·nandin'.l' wPaten·r price he 
pleases for his property. at~d then :\Ir. Tiede::1an says that apart fro:n this objec
tion, "the great difficulty, if not impossibility, in ascertaining what is an extor
ti.onate price, and the practical inability, to enforce it, would predetermine such 
a law to become a dear! letter." 

In most of the :\merican states tl:ere are no cri•nes cxccTt ·tl•o-~ rleti:wrl by 
<7z.tute, and while the cases i:1 which tl-e general as~e·nhly has, by statute, de
clared regrating, engrossing or forestalling to he criminal offenses, yet in many 
instances under the powers delegated by the general assembly, municipal councils 
have pre\·ented, and are preventing forc:talling, re:srating anrl engrossing in the 
municiral public markets, and tl:ese municipal ordinances l•an: hee•1 sustained. 
Such onlinanc('s are based upon reason anrl co•111110n justice as well as upon th~ 
right of the municipality to regulate tl:e market places where people are privileged 
to resort and trade. 

It certainly qnnot he said that a co:mmmity of great population would have· 
no right or public,intere,t in the n:etl·ods or channels through w~·ich public pro
vision and food are brou~ht into their midst for their co·1su:nption anrl suste
nance, but that they woulcl be compelled to allow any inrlivirlual. through advan
tages of great wealth, which he migtt pos:ess, tn "corner" the market, and at the 
close of each day purcha:c all of the ve,:etablcs a:1d other r.rm·isio,ls which might 
be brought upon the market or the streets of the city the following morning for 
sale to the people, and compel the people to purchase of him ?t whatever price 
he might see fit to ask, and it may b~ arlmittcrl that it is not likely that such 
transactions will frequently take place. but tl:at rloes not alte!' the question of the 
right and justice of the power of the state to pre\·ent such a conrlition. Such a 
situation would resdt in n•onoroly, and it is cliflicult to se·: how that r:o·1dition 
would differ from a conrlition or situation under which all the t:U'lH·rons people 
bringing these goods to th doors of the people of the municipality should com
bine and agree to sell at a certain price only any class or all clas5l'S of co·nmodities. 

There are statut<s in a number of the ~tates prohihiti'l'{ a "caner," so
called, on the market, all(! there is ne\·er any qucstion about tre ill<"(ality of com
binations to create t1ctitious prices by the spread of false rn"wr.; or otbcr dis
hom•st practices, such as tictitious salf's; all such matters being hdrl to ht• a fraurl 
against the public. .\ny combination to enhance the price of a com'l1wlity is un
lawful at the co'11mo•1 law even where there is no rle~eption or frau-1. anrl the· 
reason assigned for tl:e rule is that such co'llbinations tenrl to vive to t'· · :11e·n-
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hers of them an undue and dangerous power O\'er the needs and interests of the 
people, a1id for that reason it is a legitimate exercise of police power to prohibit 
such combinations. Such a law does not interfere with the equal freedom of all 
to do what they will with their own. 

\\'hile combinations in restraint of trade were illegal at the common law 
they, aside from the offenses oi forestalling, regrating, etc., were not punishable 
as criminal offenses. Tl:e common law confining its prohibition to a refusal to 
en force the contract, allll this refusal \vas based on the ground that such a con
tract was against public policy in that it tended to restrain trade and com1;etitio:1 
to the prejudice of the public welfare. Furthermore, it has not declared all con
tracts in restraint of trade to be against public policy, but only those which, 
according to judicial opinion, were in unreasonable restraint of trade. 

Tiedeman on State and Federal Control, Vol. 1, pages 3G3 to 372. 

Perhaps the b~st illustration of these two propositions of the common law 
is the case of :\Iogul Steam Ship Co. v. :\IcGregor, 21 Q. B. D. ~-!!. In this case 
a number of ship owners carrying freight from the same English ports entered 
into an association which brought all the freight business of the members under 
the regulation of the association. The agreement among those owners controlled 
the number of ships of each member, the division of the cargoes and freight, and 
the general management of the business of the port, and to give them complete 
control of the business they offered a rebate of 5% on all freight to shippers who 
used their boats exclusively. Any member might withdraw from the association 
at any time _upon giving them certain notice. After the plan was compieted the 
association reduced the rates on freight to such a degree that an independent 
ship owner could not except at a ruinous loss, compete with the association. The 
plaintiff ship owners, who were not members of the association undertook to com
pete, but failed because of the capital and power otherwise of the association. 
Tl:e English courts, from the lowest to the House of Lords denied that the ship 
vwners had been guilty of any conspiracy at the common law for which they were 
amenable to the plaintiffs, either criminally or civilly, although the agreements 
of the association were clearly contracts in restraint of trade, which the courts 
would have refused to enforce between the members thereof, these courts hold
ing that in order that a combination of capitalists may make out a case of 
actionable conspiracy at the common law they must use unlawful means, such 
as fraud or other dishonesty, intimidation; molestation or actual malice. It was 
not sufficient that the inevitable effect of the combination was to drive the plain
tiffs out of business, if ·only the ordinary tactics of commercial warfare were 
employed. 

Thes~ rules of common· law, however, have been changed by the modern 
legislation in our states to the effect that such combinations are not only pro
hibited and declared to be unlawful, and therefore not enforcible, but they are 
defined as criminal offenses, pun_ishable by fine or imprisonment or both. 

Furthermore these statut~s go further in many Instances and give to any. 
person injured by reason of the combi"nation a rig_ht to recover damages frorr1 the 
persons, parties to the agreement or arrangement. This is all in abrogation of 
the common law and pursuant to a growing sentiment and demand on the part 
of the citizens of the state for. fair play and just t(eatment by those who deal 
in commodities which the different memb~rs of tbe public must use. A.nd this 
legislati~n is the re;u1t of. kno~vledg~ gai.ned from~ e~per"ience that it is danger~ 
ous to the gene:al welfare gf the pu_blic for twp or more persons to be allo~veq 
to combine their capi!al and skill, or either of them;_ ~or the purpo?e of controlling 
prices. There are certain cases· in :w:hich it has lo_ng b!'!en settled that the state 
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may regulate or control the prices and c!:ar,;e; for things and sen·ices. Judge 
Cooley dassitics tlllSl' cases a' follow': 

"1. \\"here the business is one, the following of which is not 
a matter of right, but is permitte.! by the state as a matter of privi
lege or franchise. Cnder this head may he classed the business of 
setting up lotteries, of gi,·ing shows, and of keeping billiard-tables for 
hire; of selling intoxicating drinks, ;pd of keeping a ferry or toll 
bridge. 

"~. \\'hen the State on public grounds renders to the business 
special assistance by taxation, or under the eminent domain, as is 
done in the case of railroads. 

''3. \\'hen for the accommodation of the lmsi:1ess special pnn
leges are gi,·en in the public streets, or exceptional use allowed of public 
property or public easements, as in the case of hackmen, draymen, 
etc. Common wealth v. Gage, 114 :\I ass. :328. 

"4. \\'hen exclusive privileges are granted in consideration of 
some special return to the public and in order to secure something 
to the public not otherwise attainable.'' 

Colley's Principles of Constitution, page ::n4. 

Our que>tio•J, however, is aside fro:n ;\11 these, and if it is to he answered 
in the allirmative ,,·e must look for other reasons than those heretofore men
tioned from any of the decisions or authorities including those just stated by 
Judge Cooley. 

It has often been stated in effect that the re<sulation of price will not be 
justified in any case where the law merely declares the prosecution of the busi
ness to he a privilege or franchise. If it be witl,otit legislation a natural right, 
no law can make it a privilege by requiring a license. The deprivation of the 
natural rigJ-;t to carry on the business must be justifiable by some public reaso:1 
or necessity, otherwi8e the general or partial prohibition is unconstitutional, being 
unreasonable, and furnishes no justitjcation for the regulation of prices and 
charges incident to the business. 

Perhaps the leading case on the question uf the extent of the power of the 
general assembly to regulate and control business by regulating the charges made 
in the same, and where no special privilege or franchis2 is enjoyed, and where 
there is no legal monopoly but in which tl'ere were circumstances which tended 
to create in favor of a few persons a virtu1.l monopoly in a business of great 
necessity to the public, is the case of :.r unn v. lllinois, D4 U. S. 113. 

In this case the general assembly of Illinois, by statute, undertook to fix 
thereby the maximum of charges for the stoppage of grain in warehouses at 
Chicago and other places in the state having Eot less than one hundred thousand 
inhabitant~. in which grain is stored in bulk, and in ¥:hich the grain of different 
owners is mixed together, or in which grai'l is >torec! n such a manner that the 
identity of different lots or parcels ca:mot he securely preserved. It was claimed 
by the defendants in tl:e case that such a law was violative of the federal consti
tution as being an attempt to regulate interstate commerce: violative of that part 
of section fl of the same article which provides that no preference shall be given 
by any regulation of com mer :e or re,·et~ue t'J the ports of one state over those 
of another, and that it violated the Fourteenth Amendment, which ordains that 
no state shall deprive any per, on of life, liberty or property without due process 
of law, nor deny to any person within its jurisdiction the equal protection of the 
laws. The courts of Illinois sustained ti-e law, and it was afterwards upheld by 
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the Supreme Court of the United States, ).lr. Chief Justice \Vaite delivering the 
opunon. Justices Field and Strong dissented. Justice \Vaite in holding that the 
act is not violative of the Fourteenth Amendment reviews the many instances of 
regulation by governments of business, gi\·ing the reasons for the right of the 
same, and states that: 

''lJnder these powers the government regulates the conduct of its 
citizens one towards another, and the manner in which e'lch shall use 
his own property, when such regulation becomes necessary for the 
public good. ln their exercise it has been customary in England from 
time immemorial, and in this country from its first colonization, to 
regulate ferries, common carriers, hackmen, bakers, millers, wharfing
ers, innkeepers, etc., and in so doing to fix a maximum of charge to 
be made for sen·ices reac\ered, accommodations furnished, and articles 
sole\. To this day statutes are to be found in many of the States 
upon some or all these subjects; and we think it has never yet been 
successfully contended that such legislation came within any of the 
constitutional rrohibitions against interference with private property. 
\Yith 'tf:e .'ith Amendment in force, Congress, in 1820, conferred power 
uron the City of \Vasbington, "to regulate * * '~ the rates of 
wharfage at private wharves, * * * the sweeping of chimneys, and 
to fix the rates of fees therefor, * * * and the weight and quality 
of bread," 3 ~tat. at L., 587, sec. 7: and in 18±8, ''to make all necessary 
rcgulat:ol's respecting l:ackney carriages and the rates of fare of the 
same, and the r<:tes of hauling by cartmen, wagoners, carmen and dray
men, and the rates of co:nmission of auctioneers." 9 Stat. at L., 224, 
sec. 2. 

"From tl:is it is arrarcnt that, clown to the time of the adoption 
of the l-ith Amendment, it was not supposed that statutes regulating 
the use, or eve:1 the price of the use, of private property necessarily 
deprived an owner of his property without clue process· of law. Under 
some circumstances tl:ey may, but not under all. The Amendment does 
not change the law in this particular; it simply prevents the states 
from doing that which will orerate as such a deprivation. 

"This brings us to inquire as to the principles upon which this 
power of re;sulation rest~, in order that we may determine what is 
within and \\+at witrout its orer;;tive effect. Looking, then, to the 
common law, fro:11 whnce came the right which the Constitution pro
tects, we fiwl that when rrivate rroperty is ''affected with a public 
interect, it ceases to be ]~tris f>"h•ati only.' This was said by Lord 
Chief Justice Hale more than t-o hu:1dred years ago, in his treatise 
De Portibus :\J aris, 1 Harg. L. Tr .. 78, and has been accepted without 
objection as an essential element in the law of property ever since. 
Property does not become clothed with a public interest, when .used in 
a wanner to make it of public consequence, and affect the community 
at large. \Vhcn, therefore, one devotes his property to a use in which 
the public has an interest, he, in effect, grants to the public an interest 
in that use, and must submit to be controlled by the public for the com
Trion good, to the extent of the interest. he has thus created. He may 
withdraw his grant by discontinuing the use; but, so long as he main
tains the use, he must submit to the control." 

And the act i~ finally justified on the ground that through the circumstances 
existing in the State of Illinois, and particularly in the city of Chicago, the ware-
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!-:ot::;.,: ;J:!si·~c:-=;o; :~ad 1Jlcr1:1:L· :: \irtU:l: mor:o1Joly in the :1ancl..; of t:H· lll 1:1.c 11\\·;:ir:·..; 
t::c:11, tJ.1'r: !>~.t t:u.-y \\·vr.: i:·~~~!t~!~u·:~ t8 \·.·::ic:1 t:·a.: l·l:uplc ui a ~arge tvrritury of 
t:1~: cou;.t:-.\·. ·~y force CJf cir:u;.1 ... tar:n·s, \\'L'fe !Juuntl to n.::-.ort fur ~l-rv1cL', ar.d t:~at 
by rl·a,o"r: r. i t::i.;, fw,L ;1ri1 :;te prupL-rti,., l:arl )Jecome "affcctcri 11·it:1 a pu:,:ic 
intt:rl·,t." anrl tl~at upu:J t:Jl'Sl' ground' it 1\'a,.; cumf)etent anrl \\·it::in t::c co:l:iti
tutim:. ir,r tl:e general a-sem:,!y of Illinllis to re~ulatc the prices to ;,l' c:1ar.~ed. 

:\I r. J U>tice Field wrote a lung- dissl·nting opinion, in whic!J !:e :;ay:;, among 
other ti:in~s. in referrin!.(' to the rule e'ta:,li,herl hy the majority that, 

"! f tliis Le '"tln<l la11·, ii there l>e no protection, either in the 
prir~ei;1l,·s upon which our rqmhliean g•n·ernment is fount!ed, or in the 
prol~ihition' of the constitution against such an invasion of private 
ritd:t;;, a!! property and all lmsiness in the state are held at the mercy 
of a majority of its legislature." 

Ancl at another part of his dissenting opinion we lind tl:e following: 

"The public has no greater interest in the use of buildings for 
thl' storage of grain than it has in the use of buildings for the resi
dences of families, nor, indeed anything like so great an interest; 
ancl, according to the doctrine announced, the legislature may fix the 
rent of all tenements used for residences, without reference to the 
cost of their erl'ction. If the owner does not like the rates prescri1ll·d, 
he may cease renting his houses. He has grantee! to the public, says 
the court, an interest in the use of the buildings, and 'he may with
draw his grant by discontinuing the use; hut, so long as he maintains 
the u,e, he must submit to the control.' The public is interl'sted in 
the manufacture of cotton, woolen and silke'n fabrics, in the construc
tion of machinery, in the printing anrl publication of hook.; ancl peri
odical;;, ancl in the making of utensils of every variety, meful and 
ornamental; indeed, there is hardly an cntnprise or business engaging 
the attention ancl labor of any consiclerabk portion of the community, 
in wh1ch the public has not an interest in the sense in which that term 
is usee! hy the court in its opinion; and the doctrine which allows the 
lt-gi<lature to interfere \l·ith and rvg-ulate the charge;; which tht• owners 
of property thus employed shall make for its u-e. that is, the rates at 
which all these different kinds of businesses sJ,all he carried on, has 
ne,·er before been asserted, so far as I am a ware, by any j ut!icial 
tribunal in the L'nited States." 

If, then, :\! r. Justice Field is right in his co1:-truction of the majority opinion 
of the court in this case of :\Junn Y. Illinois, it is within the power of the general 
assembly to regulate the price of commnclities i:: other cases than the cases passed 
up(ln in the three decision< her<'tofore rderrvrl to from :\ehraska, South Dakota 
and :\!inm·sota respectively. and within the suhjvct' under discussion. 

L"nrll·r this view. as stater! by J usticl' Field it would he competent for the 
general assembly to prescriht· the maximum rates to he charged hy dealers in 
provisions m·cessary to the 'ustenance of the lives of the people, e\'en though 
this woulrl yiol:ttl' the Iolli! l"itahlishl'<l principle or notion, that competition j, the 
life of track. It i, trnt· t::at 'nch re~nlation would not necessarily destroy all 
competition l1ecause thl're wnnlcl still J,e t:ll' elements of rivalry in g-il'ing prompt 
service anrl c(lurteou.' trl'atml·nt o:J t::t· part of \'etHiors ancl yen<ll'"·'· ancl tl1ere, 
of course, woulrl ~,,. nt:1er elemc:nt,; of cnmpl'tition aside from the pricl'S to be 
charg-ee!. 

70 .\. G. 
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\Vherher or not, howe,·er, this view of }lr. justice Field is correct as to the 
extent which he daims the opinion of the majority of the court goes under the 
police power, we think it may be said without question that it is within the power 
of the general assembly to impose such regulations as are sustained by the supreme 
courts of the states of X ebraska, South Dakota and ::\linnesota and thereby pre
vent discrimination by concerns in the selling price of a commodity in different 
parts of the state, based upon a purpose or design to suppr':ss competition. 

Secondly, it is competent for the general assembly to regulate the s~lling 
price of commodities in different parts of the state in any business which through 
business, which through circumstances becomes a virtual monopoly- that is 
circumstances other than contracts, agreements or other combination arrangements 
which are, of course, illegal, and, 

Thirdly, when one devotes his property to such a use, and uses it in such 
a manner as to make it of public consequence and affecting the community at 
large, the public gains an interest in that use, and he thereby, in effect, grants to 
the public such interest, and musf submit to be controlled by the common good to 
the extent of the interest he has thus created; and while he may discontinue the 
use, yet so long as he maintains it he must submit to the control. 

This decision has been criticized by authors, and questioned by courts, and 
it is well enough for all of us, and for the courts to remember that the principle 
laid down in ::\funn v. Illinois might be carried to such an extent as to amount 
to socialism, and it may be that ::\Ir. Tiedeman states a truth when he says, "the 
language is broad enough to justify almost any case of regulation of price," and 
that he states another truth when he says, "Under this rule the abandonment of the 
object of all individual activity, viz., to make one's self or one's services indis
pensable to the public, furnishes in every case the justification of state interfer
ence. Only the more or less unsuccessful will be permitted to enjoy his liberty 
without governmental molestation." 

I do not believe, however, that such fears need be entertained because I 
do not believe that our Federal Supreme Court will ever establish in our govern
ment the principles of socialism as a governing policy, and we must not fail to 
keep in mind that combinations of individuals are not the only resting place of 
large aggregatio~s of wealth, capable of bringing hardships to the people gen
erally, unless restrained by law. In this present day development of commercial 
intercourse and accumulation there are numerous instances in which one man, 
through his acquirement of large wealth, is abl"e to virtually control many of 
the prime necessities of life, but I am fully convinced that the State does have 
the power, and should have the power to prevent any of the abuses at the hands 
of single individuals that it is abfe to prevent at the hands of a combination of 
two or more of· them. X or would this be violating the civil liberty secured 
by this government to any man, because under the rules we have noticed it is 
fully established that he is only entitled to such freedom and liberty as is con
sistent with the public good and the general welfare. 




