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The Cuyahoga County Prosecutor has all the duties 
and responsibilities to the County of Cuyahoga that 
are assigned by R.C. 305.14, 309.08, and 309.09. These 
duties and responsibilities were not allocated to the 
county law director through the County Charter.  Be-
cause these duties and responsibilities require the ex-
ercise of judgment and discretion, they may not be del-
egated by agreement. (2011 Ohio Atty.Gen.Ops. No. 
2011-013, followed.) 
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OPINION NO. 2025-016 

 
The Honorable Michael C. O’Malley 
Cuyahoga County Prosecuting Attorney 
The Justice Center 
1200 Ontario Street, 9th floor 
Cleveland, Ohio 44113 
 
Dear Prosecutor O’Malley: 
 
You have requested an opinion addressing the duties 
and responsibilities of the Cuyahoga County Prosecu-
tor under Ohio law and the Cuyahoga County Char-
ter. Specifically, you ask: 
 

May a prosecuting attorney relinquish 
legal duties that are specifically imposed 
upon him by both Ohio general law and a 
county charter by delegating such duties 
to an entity not under the prosecutor’s 
authority and control, such as the 
County Director of Law and Law Depart-
ment, by agreement? 
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I 
 
The voters of Cuyahoga County adopted a charter form 
of county government for their county that became ef-
fective on January 1, 2010. In light of the new Cuya-
hoga County Charter, the Cuyahoga County Prosecu-
tor in 2011 requested an attorney general opinion con-
cerning the division of duties and responsibilities be-
tween the Cuyahoga County Prosecuting Attorney and 
the newly created office of Cuyahoga County Director 
of Law.   
 
My predecessor issued an opinion that thoroughly an-
swers that inquiry. To better address the present ques-
tion, it is important to revisit the essential elements of 
the prior opinion.  They are as follows: 
 

1. Article V, § 5.06 of the Cuyahoga 
County Charter is valid and does not 
conflict with Article IV, § 4.01 of the 
Cuyahoga County Charter or the gen-
eral law of the state as incorporated 
by reference into Article IV, § 4.01 of 
the Cuyahoga County Charter. 
 

2. The Cuyahoga County Prosecuting 
Attorney, rather than the Cuyahoga 
County Director of Law, is responsi-
ble for: 
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a. Prosecuting or defending a civil law-
suit or administrative action in which 
the County Executive or County 
Council is a party; 

 
b. Prosecuting or defending a civil law-

suit or administrative action in which 
a county officer, department, board, 
commission, or other authority ap-
pointed by, or under the jurisdiction 
of, the County Executive or County 
Council is a party; 

 
c. Prosecuting or defending a civil law-

suit or administrative action in which 
a political subdivision other than the 
county is a party; 

 
d. Providing legal advice and opinions to 

county officers, departments, boards, 
commissions, and other authorities 
appointed by, or under the jurisdic-
tion of, the County Executive or 
County Council; and 

 
e. Providing legal advice and opinions to 

a political subdivision other than the 
county. 
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3. On the basis of Article IV, § 4.01 and 
Article V, § 5.06 of the Cuyahoga 
County Charter, both the Cuyahoga 
County Prosecuting Attorney and 
Cuyahoga County Director of Law 
may provide legal advice and opin-
ions to the County Executive and 
County Council. 
 

4. Neither the Cuyahoga County Direc-
tor of Law nor the County Council 
may employ legal counsel for a county 
officer, office, department, board, 
commission, or agency. 
 

5. Pursuant to R.C. 305.14, 309.09, and 
309.10, and Article II, § 2.03 of the 
Cuyahoga County Charter, the 
County Executive may in certain sit-
uations employ or authorize the em-
ployment of legal counsel for a county 
officer, office, department,  board, 
commission, or agency. Except as pro-
vided in R.C. 305.14, 309.09, 
and 309.10, the County Executive 
may not employ or authorize the em-
ployment of legal counsel for a county 
officer, office, department, board, 
commission, or agency without 
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obtaining the approval of the Cuya-
hoga County Prosecuting Attorney. 
 

See 2011 Ohio Atty.Gen.Ops. No. 2011-013, at sylla-
bus. 
 
Following the issuance of that opinion, the Cuyahoga 
County Prosecutor and the Cuyahoga County Execu-
tive, along with the president of county council and the 
director of law, executed an agreement in August 2013 
titled “Agreement Governing the Duties, Powers and 
Responsibilities of the Cuyahoga County Prosecutor’s 
Office and Department of Law.” The agreement was 
adopted by the Cuyahoga County Council as Resolu-
tion No. R2013-0184.   
 
This agreement was not submitted to the voters as an 
amendment to the county charter. The document pur-
ports to divide the duties and responsibilities of the 
prosecutor and law director.  Although the document is 
quite detailed, for purposes of this inquiry I will focus 
on the most salient areas where the prosecutor and law 
director purported to divide their duties. These include 
the following: 

 
1.b.   The Cuyahoga County Depart-
ment of Law 

 
“The Department of Law shall advise 
and represent the County of 
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Cuyahoga, Executive, County Coun-
cil, Inspector General, Charter Re-
view Commission, departments, 
agencies, offices, employees, boards 
and other authorities responsible to 
the County Executive or Council on 
all legal matters, including labor ne-
gotiations and litigation unless other-
wise expressly specified in this Agree-
ment. The Law Department shall 
also be responsible for Court-related 
contracts and labor negotiations. 
With respect to court litigation, the 
following procedures shall be fol-
lowed: 

 
i. Except as provided in subsection 

l(a)(v) and sub-sections ii, iii, iv, v, 
vi, and vii herein, the Law Depart-
ment shall be responsible as the 
primary litigators for all of the 
County offices, including all 
County offices, departments, and 
other authorities responsible to 
the County Executive and Coun-
cil, such as the Fiscal, Medical Ex-
aminer, Clerk of Courts, Public 
Works, Law, Treasurer, Sheriff, 
Economic Development, Health 
and Human Services, Purchasing 
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(Office of Procurement and Diver-
sity), Human Resources, Public 
Safety and Justice Affairs, Infor-
mation Technology, and Commu-
nications Departments, County 
Law Library, Charter Review 
Commission, the County Plan-
ning Commission, and the Solid 
Waste District. The Prosecutor's 
Office can choose to serve on these 
matters in a consulting capacity to 
the Law Department. 

 
ii. It is understood and agreed that 
 the Law Department shall still 
 serve as the primary litigators for 
 the Sheriff and Medical Examiner 
 Departments on labor and em-
 ployment litigation, contractual 
 disputes, and purchasing.” 
. . . 

 
2. Designation of Law Department 
Attorneys as Assistant Prosecuting 
Attorneys. 

 
“The Cuyahoga County Prosecutor 
shall designate all current and future 
attorneys in the Law Department do-
ing litigation for the County as 
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Assistant Prosecuting attorneys, un-
less for good cause shown. It is under-
stood and agreed that the Law De-
partment's lawyers will appear in 
Court pursuant to this designation by 
the Prosecutor and shall so indicate 
on all pleadings filed in Court.” 

. . .  
 

6. Outside Legal Counsel 
 
“For retention of outside legal counsel 
pursuant to ORC 305.14(A), the 
County Council and County Execu-
tive or designee shall each select their 
own outside legal counsel, and the 
County Prosecutor shall promptly ap-
ply for the appointment of the se-
lected outside counsel in accordance 
with ORC 305.14(A), unless the 
County Prosecutor determines that 
there is a conflict of interest, ethical 
or competence reasons for not doing 
so. In that case, the County Prosecu-
tor will promptly advise the selecting 
party so as to allow for the selection of 
another outside legal counsel. It is un-
derstood and agreed that contracts 
for legal services with outside legal 
counsel shall be entered into between 
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the County and the outside legal 
counsel, and the Council and Law De-
partment shall each be respectively 
responsible for monitoring and han-
dling the billing for outside legal 
counsel retained by them. This provi-
sion does not apply to the appoint-
ment of outside legal counsel under 
ORC 305.14(B) and 309.09(C).” 

 
In 2017, a new “Memorandum of Understanding” was 
executed between the county prosecutor and law direc-
tor modifying the terms of the 2013 agreement.  As you 
described it, the 2017 MOU “provided that the Prose-
cutor would handle all litigation for Cuyahoga County, 
while providing that the Law Department would con-
tinue to handle labor negotiations and advising of the 
County Council, County Executive and certain depart-
ments that were deemed to be ‘under’ the Executive.” 
It appears you question whether this arrangement vi-
olates the Charter and Ohio’s general laws. 
 

II 
 
The essential question that I have been asked to re-
solve is whether the Cuyahoga County Prosecutor can 
relinquish or delegate duties that were imposed by 
statute or charter.  
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“It is the general rule in Ohio that public officials have 
both such powers as are expressly conferred by statute 
and such powers as may be reasonably and necessarily 
inferred from the statutory powers.” Cummings v. 
Husted, 795 F.Supp.2d 677, 689 (S.D.Ohio 2011). The 
Ohio Supreme Court has reiterated this legal precept 
many times. For instance, in Delaney v. Testa, the 
Court stated, “The office of county auditor is the crea-
tion of Ohio law, and as a result, its powers and duties 
extend only so far as the statutes grant authority, 
while being constrained by whatever limits the stat-
utes impose.” 128 Ohio St.3d 248, 253 (2011). See also 
State ex rel. Lucas Cty. Bd. of Commrs. v. Ohio Envi-
ronmental Protection Agency, 88 Ohio St.3d 166, 171 
(2000) (“An administrative agency has no authority be-
yond the authority conferred by statute and it may ex-
ercise only those powers that are expressly granted by 
the General Assembly”); Shell v. Ohio Veterinary Med. 
Licensing Bd., 2005-Ohio-2423, ¶32.   That said, “[a] 
county charter may provide for the transfer of the du-
ties, which are imposed upon an elected county officer 
by general law, to another county officer, regardless of 
whether such officer is elected or appointed under the 
charter, so long as the charter provides for the exercise 
of all powers vested in, and the performance of all du-
ties imposed upon, counties and county officers by 
law.” 1985 Ohio Atty.Gen.Ops. No. 85-039, paragraph 
two of the syllabus.      
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Pursuant to Article X, Section 3 of the Ohio Constitu-
tion, Cuyahoga County adopted a charter form of gov-
ernment that became effective January 1, 2010. Article 
IV, Section 4.01 of the Charter preserves the elected 
office and duties of the Cuyahoga County Prosecutor:   

 
The Prosecuting Attorney shall be 
elected, and the duties of that office and 
the compensation therefor, including 
provision for the employment of outside 
counsel, shall continue to be determined 
in the manner provided by general law. 

  
Article V, Section 5.06 of the Cuyahoga County Charter 
establishes the appointed position of director of law: 
 

The Director of Law shall be the legal ad-
visor to and representative of the County 
Executive and County Council. The Di-
rector of Law shall be an attorney at law in 
good standing in the State of Ohio and shall 
have had at least five years’ experience in 
advising or representing political subdi-
visions in Ohio. 

 
Neither the 2013 nor the 2017 agreements are actual 
amendments to the Charter.  Article XII, Section 12.10 
of the Cuyahoga County Charter provides that 
“[p]roposed amendments to this Charter shall be sub-
mitted to the electors of the County in the manner 
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provided for by the Ohio Constitution.”  County council 
members introduced a resolution to place a charter 
amendment on the ballot in 2013 that would have clar-
ified the respective powers, duties, and responsibilities 
of the county prosecutor and law director.  However, 
instead of proceeding with the charter amendment, the 
county council passed a resolution authorizing the 
2013 agreement between the prosecutor and law direc-
tor. The resolution states that the agreement was in-
tended to resolve their disagreements “without resort 
to a Charter amendment.” See Cuyahoga County 
Council Resolution No. R2013-0184.  As a result, the 
allocation of powers and responsibilities in the 2013 
and 2017 agreements have not been made part of the 
charter to date. 

 
The prosecutor’s duties “continue to be determined in 
the manner provided by general law.” Article IV, § 4.01 
of the Charter.  Attorney General Opinion No. 2011-
013 explains, “The term ‘general law,’ as used in the 
context of a charter county government, refers to stat-
utes enacted by the General Assembly that have appli-
cation to the organization and operation of county gov-
ernment throughout the entire state.” Id. at fn. 2, cit-
ing Village of Linndale v. State, 85 Ohio St.3d 52, 54 
(1999); 2008 Ohio Atty.Gen.Ops. No. 2008-032, at 2-
333. “Even in a properly established charter form of 
county government, the General Assembly continues 
to provide by general law for the ‘government of coun-
ties.’”  State ex rel. O’Connor v. Davis, 139 Ohio App.3d 
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701, 713 (9th Dist. 2000).  R.C. 309.09(A) is a “general 
law” that preexists the charter and establishes the pa-
rameters of the office of county prosecutor.  In relevant 
part, the statute states:  
 

The prosecuting attorney shall be the le-
gal adviser of the board of county com-
missioners, board of elections, all other 
county officers and boards, and all tax-
supported public libraries, and any of 
them may require written opinions or in-
structions from the prosecuting attorney 
in matters connected with their official 
duties. The prosecuting attorney shall 
prosecute and defend all suits and ac-
tions that any such officer, board, or tax-
supported public library directs or to 
which it is a party, and no county officer 
may employ any other counsel or attor-
ney at the expense of the county, except 
as provided in section 305.14 of the Re-
vised Code. 

 
Concerning the employment of outside counsel by a 
county, R.C. 305.14(A) provides: 
 

The court of common pleas, upon the ap-
plication of the prosecuting attorney and 
the board of county commissioners, may 
authorize the board to employ legal 
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counsel to assist the prosecuting attor-
ney, the board, or any other county officer 
in any matter of public business coming 
before such board or officer, and in the 
prosecution or defense of any action or 
proceeding in which such board or officer 
is a party or has an interest, in its official 
capacity. 

 
R.C. 309.09(C) further provides: 
 

Whenever the board of county commis-
sioners employs an attorney other than 
the prosecuting attorney of the county, 
without the authorization of the court of 
common pleas as provided in section 
305.14 of the Revised Code, either for a 
particular matter or on an annual basis, 
to represent the board in its official ca-
pacity and to advise it on legal matters, 
the board shall enter upon its journal an 
order of the board in which the compen-
sation to be paid for the legal services 
shall be fixed. The compensation shall be 
paid from the county general fund. The 
total compensation paid, in any year, by 
the board for legal services under this di-
vision shall not exceed the total annual 
compensation of the prosecuting attor-
ney for that county. 
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With this statutory framework in mind, I can proceed 
to address your question on delegating authority and 
responsibilities. The legal maxim “delegata potestas 
non potest delegari” (a delegated authority cannot be 
again delegated) is applicable here. One of my  prede-
cessor attorneys general, adhering to this maxim, 
opined on delegations of authority in 2005 Ohio 
Atty.Gen.Ops. No. 2005-033, at 2-350:  

 
The general rule regarding the delega-
tion of authority by a public body is that, 
in the absence of specific statutory au-
thority, a public body may delegate min-
isterial duties, but may not delegate du-
ties that require the exercise of judgment 
and discretion. See, e.g., 1997 Op. Att’y 
Gen. No. 97-054 at 2-332; 1994 Op. Att’y 
Gen. No. 94-030 at 2-135; 1993 Op. Att’y 
Gen. No. 93-026 at 2-135; 1987 Op. Att’y 
Gen. No. 87-083 at 2-558 to 2-559 n.1; 
1987 Op. Att’y Gen. No. 87-034 at 2-237; 
1979 Op. Att’y Gen. No. 79-067 at 2-223. 
There is a presumption that “the board or 
officer whose judgment and discretion is 
required, was chosen because they were 
deemed fit and competent to exercise 
that judgment and discretion and unless 
power to substitute another in their place 
has been given, such board or officer can-
not delegate these duties to another.” CB 
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Transp., Inc. v. Butler County Bd. of 
Mental Retardation, 60 Ohio Misc. 71, 
82, 397 N.E.2d 781 (C.P. Butler 
County1979); see also, e.g., Burkholder v. 
Lauber, 6 Ohio Misc. 152, 216 N.E.2d 909 
(C.P. Fulton County 1965); Kelley v. City 
of Cincinnati, 7 Ohio N.P. 360, 362 (C.P. 
Hamilton County 1899); 1991 Op. Att’y 
Gen. No. 91-048 at 2-251; 1979 Op. Att’y 
Gen. No. 79-067 at 2-223 (“it would con-
travene the legislative intent . . . to allow 
a judgmental and discretionary act to be 
delegated to an entity other than the en-
tity originally entrusted with the duty by 
statute”). 

 
The general rule concerning delegation of authority by 
a public agency was also aptly expressed in 1979 Ohio 
Atty.Gen.Ops. No. 1979-067, at 2-223:  
 

When power or authority is granted to a 
governmental agency, such agency may 
exercise only that authority which is ex-
pressly conferred on it by statute. New 
Bremen v. Public Utilities Commission, 
103 Ohio St. 23 (1921). It follows that the 
power to delegate authority, if not ex-
pressly conferred, is excluded.  
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There are, however,  exceptions to the  
general rule which allow implication of 
authority to delegate statutory duties. 
Whether such authority may be implied 
is controlled by the nature of the duty. 
Kelley v. City of Cincinnati, 7 Ohio N.P. 
360 (C.P. Hamilton County 1900). See 
also Bell v. Board of Trustees, 34 Ohio 
St.2d 70 (1973). If a duty imposed by stat-
ute is purely ministerial, i.e., a “mere 
physical act,” it may be delegated; the 
duty is not delegable, however, if it re-
quires judgment and discretion in its per-
formance. 1973 Op. Att'y Gen. No. 73-126 
(overruled, in part, for other reasons, by 
1977 Op. Att'y  Gen. No. 77-064). The 
presumption exists that the Legislature 
has delegated duties to an agency named 
in a statute because the agency is 
deemed competent to exercise the judg-
ment and discretion necessary for perfor-
mance of the duties. Cf. 1977 Op. Att'y 
Gen. No. 77-064 (concluded that certain 
public officers may not designate alter-
nates to serve in their capacity). It would 
contravene the legislative intent of such 
a statute, therefore, to allow a judgmen-
tal and discretionary act to be delegated 
to an entity other than the entity origi-
nally entrusted with the duty by statute. 
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See also 2023 Ohio Atty.Gen.Ops. No. 2023-009 (con-
cluding for similar reasons that the duties of a county 
record commission and microfilming board cannot be 
delegated to a board of county commissioners). 
 
Two cases decided by the Eighth District Court of Ap-
peals (Cuyahoga County) are also relevant to whether 
the county prosecutor’s duties may be delegated.  First, 
in State ex rel. Cty. of Cuyahoga v. Jones Lang Lasalle 
Great Lakes Co., the  court dismissed a complaint to 
collect funds, brought by the Cuyahoga County Law 
Director on behalf of the county because it was not 
brought by the county prosecutor. 2017-Ohio-7727,  
¶79 (8th Dist.). The law director argued that the 2013 
agreement, formally adopted by resolution, gave the 
law director the authority to file suit. The court of ap-
peals disagreed, noting:   

 
Similar to the Summit County Charter, 
Article IV, Section 4.01 of the Cuyahoga 
County Charter states, “The Prosecuting 
Attorney shall be elected, and the duties 
of that office, and the compensation 
therefor, including provision for the em-
ployment of outside counsel, shall con-
tinue to be determined in the manner 
provided by general law.” Thus, the pros-
ecuting attorney “shall prosecute and de-
fend all suits and actions” for the county, 
and “no county officer may employ any 
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other counsel or attorney at the expense 
of the county, except as provided in sec-
tion 305.14 of the Revised Code.”  
Jones Lang Lasalle Great Lakes Co. at 
¶76. 

 
The court of appeals dismissed the law director’s argu-
ment partially because the 2013 agreement was not an 
amendment to the Cuyahoga County Charter pursu-
ant to Article XII, § 12.10. Id. at ¶78. The court also 
relied on the reasoning in a prior attorney general 
opinion, 1995 Ohio Atty.Gen.Ops. No. 1995-035, and 
on County of Summit ex rel. Slaby v. Morgan, 1981 
Ohio App. LEXIS 11194 (9th Dist. Nov. 25, 1981). Id. 
at ¶73 to 75. 
 
Second, in a case involving the Cuyahoga County 
Board of Elections, the Eighth District Court of Ap-
peals held that where the board failed to comply with 
the statutory requirements in R.C. 305.14(A) for hiring 
outside counsel to represent the board, a private attor-
ney lacked authority to bring an action on behalf of the 
board in lieu of the prosecuting attorney under R.C. 
305.14(A).  See State ex rel. Dreamer v. Mason, 2007-
Ohio-271, ¶11 (8th Dist.).  Therefore, the board’s case 
was dismissed.   
 
Summit County is the only other county in Ohio that 
has adopted a charter form of government.  A case aris-
ing from that county involved an issue very similar to 
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the present matter. After Summit County adopted its 
charter, the Summit County Council enacted an ordi-
nance that, in relevant part, authorized the county’s 
general counsel, rather than the county prosecutor, to 
“represent the County Executive, and all departments 
under the authority of the County Executive, in all 
courts of law and equity, both state and federal, and to 
prosecute and defend all suits in which the County Ex-
ecutive, or any department under the authority of the 
County Executive, is a party.”  State ex rel. O’Connor v. 
Davis, 139 Ohio App.3d 701, 703 (9th Dist. 2000).  The 
county prosecutor filed suit to challenge the ordinance 
delegating the powers and duties of her office to the 
general counsel. As summarized by 2011 Ohio 
Atty.Gen.Ops. No. 2011-013, at 2-121, the Ninth Dis-
trict Court of Appeals held that “a county may not use 
its powers as a charter county to authorize general 
counsel employed by the county to represent a county 
officer or board when the county’s charter also requires 
the prosecuting attorney to continue to prosecute and 
defend suits and actions involving county officers or 
boards in accordance with R.C. 309.09(A).”  The court 
reasoned that the “general laws [of Ohio] evidence a 
legislative intent to provide a comprehensive, uniform 
framework for the role of the prosecuting attorney,” 
and the charter did not authorize the county to over-
ride that framework.  O’Connor at 714. 
 
In the present matter, the county law director contends 
that the question presented is based on a false 
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presumption – that the 2013 and 2017 agreements con-
flict with the charter and the general laws of Ohio. He 
disputes several of the conclusions that the Attorney 
General reached in Opinion No. 2011-013. The law di-
rector points to Article V, Section 5.06 of the Charter, 
which states the Director of Law “shall be the legal ad-
visor to and representative of the County Executive 
and County Council.” (Emphasis added.) Further, the 
Law Director asserts that “it is clear that the Charter 
carved out the duties of advice and representation of 
the County Executive and County Council from any 
such duties of prosecuting attorneys under general 
law, and allocated them to the new Director of Law.”  
Additionally, the county law director contends that 
when the charter converted the formerly elected offices 
of county auditor, recorder, coroner, clerk of courts, 
treasurer, and engineer to appointees of the county ex-
ecutive and transferred all of their duties, it also trans-
ferred the duty of advising and representing those en-
tities to the director of law.   
 
The law director further asserts that “[p]art and parcel 
of providing advice to and representing the County 
Executive is to provide advice to and represent de-
partments, agencies, offices, employees, boards, and 
other authorities responsible to the County Execu-
tive, at the County Executive’s request.”  Arguing 
that there is no reason to change the arrangements 
now, the law director concludes: 
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In the end, the County Executive, 
County Council, two separate Directors 
of Law, and two separate County Pros-
ecutors agreed to the legal viewpoints 
expressed in and incorporated into the 
2013 Agreement (“clarified” by the 
2017 MOU) as to respective powers, du-
ties, and responsibilities of the Law De-
partment and the Prosecutor's Office, 
which allocation has included the Law 
Department giving advice to and repre-
senting specified individuals and enti-
ties, and specifically drafting and ap-
proving contracts for specified individu-
als and entities. It has thus been the 
modus operandi of County government 
since the inception of its new Charter 
approximately fifteen years ago.  

 
The assertion that the Cuyahoga County Charter allo-
cated the prosecutor’s duties to the law director was 
soundly rejected in the 2011 attorney general opinion:  
 

Article IV, § 4.01 of the Charter states 
that “[t]he Prosecuting Attorney shall be 
elected, and the duties of that office, and 
the compensation thereof, including pro-
vision for the employment of outside 
counsel, shall continue to be determined 
in the manner provided by general law.” 
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(Emphasis added.) In its Charter, Cuya-
hoga County has retained the office of 
prosecuting attorney. And, under the 
Charter, the prosecuting attorney shall 
continue to exercise all powers and per-
form all duties vested in, or imposed by, 
general law upon the office of prosecuting 
attorney. In other words, the Charter 
does not alter or modify the provisions of 
general law that confer the powers and 
duties of the Cuyahoga County Prosecut-
ing Attorney. 
 

2011 Ohio Atty.Gen.Ops. No. 2011-013, at 2-114. 
 

Continuing its analysis, the 2011 attorney general 
opinion stated:  
 

[W]e take the foregoing language of Ar-
ticle IV, § 4.01 of the Charter to mean 
that the powers and duties of the Cuya-
hoga County Prosecuting Attorney, as 
they existed under the general law of 
the state prior to the effective date of 
the Charter, exist and endure without 
change or alteration under the Charter 
upon and after its effective date. This 
further means that upon and after the 
effective date of the Charter, the Cuya-
hoga County Prosecuting Attorney is 
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empowered to exercise without change 
or interruption the powers and duties 
that were conferred upon him by the 
general law of the state prior to the ef-
fective date of the Charter. (Emphasis 
in original.) 

Id. at 2-115. 
 
The applicable provisions of the Cuyahoga County 
Charter, Ohio Revised Code, and other legal precedent 
have not materially changed since the 2011-013 Opin-
ion.  As a consequence, there is no basis to alter the 
sound reasoning and conclusion reached in the 2011 
opinion that the duties of the Cuyahoga County Prose-
cutor, as they existed prior to the adoption of the 
county’s charter, were not re-directed to the law direc-
tor through the charter.  The 2013 and 2017 agree-
ments that purport to allocate duties between the 
county prosecutor and the county law director do not 
alter this conclusion.  The duties of the elected county 
prosecutor, as expressed in R.C. 305.14, 309.08, and 
309.09 are not ministerial in nature.  Instead, these  
duties require the exercise of judgment and discretion 
and, as such, are not subject to lawful delegation to an-
other official by mere agreement.  
 
Although both officials have general obligations to pro-
vide advice and opinions to the county executive and 
county council, as recognized in the 2011 opinion, the 
specific duties and obligations specified in R.C. 305.14, 
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309.08, and 309.09 lay within the sole authority of the 
Cuyahoga County Prosecutor.  They may not be trun-
cated or reassigned ad hoc by the 2013 and 2017 agree-
ments because those accords are not amendments to 
the county charter.  If the charter’s existing allocation 
of powers and duties between the prosecutor and law 
director is to be revised, the county charter contains a 
method to do so. See Article XII, § 12.10, Cuyahoga 
County Charter.  

Conclusion 
 

Accordingly, it is my opinion, and you are hereby ad-
vised that:  
 

The Cuyahoga County Prosecutor has all the 
duties and responsibilities to the County of 
Cuyahoga that are set forth in R.C. 305.14, 
309.08, and 309.09. These duties and responsi-
bilities were not allocated to the county law di-
rector through the County Charter.  Because 
these duties and responsibilities require the ex-
ercise of judgment and discretion, they may not 
be delegated by agreement. (2011 Ohio 
Atty.Gen.Ops. No. 2011-013, followed.) 

 
                                      Respectfully, 

                                       
                                      DAVE YOST  
                                      Ohio Attorney General 




