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1450. 

APPROVAL, BONDS OF DEFIANCE COUNTY, OHIO, IN AMOUNT OF 
842,000 FOR CONSTRUCTION OF BRIDGE. 

COLUMBUs, OHIO, July 23, 1920. 

lnrbt8trial Commission of Ohio, Columbus, Ohio. 

1451. 

MUNICIPAL CORPORATIONS-REQUIRED TO GIVE FIRE AND POLICE 
PROTECTION THROUGHOUT ENTIRE CITY REGARDLESS OF 
WHETHER LANDS IN CITY ARE PLATTED OR UNPLATTED OR 
WHETHER STREETS OR ALLEYS DEDICATED TO PUBLIC USE AND 
ACCEPTED BY ORDINANCE-MUST ALSO SUPPLY WATER IMPAR
TIALLY TO ALL SECTIONS OF CITY-CERTAIN LIMITATIONS 
-DOES NOT HAVE EFFECT OF TAKING OVER OF STREETS AND 
ALLEYS WITHIN SUCH AREA FOR CAHE AND CONTROL BY CITY
WHETHER OR NOT CITY LIABLE FOR CARE AND CONTHOL OF 
STHEETS AND ALLEYS IN EACH PARTICULAR CASE. 

1. The fact whether lands in a given area within a municipal corporation o} Ohio 
are platted or unplatted. or whether dedication oj streets or alleys shown on a plat of a given 
area within the corporation has been accepted by ordinance or otherwise, is immaterial 
to the matter oj the municipality's affording fire and police protection, and jurnishiny a 
S1tpply of water, within such area. 

2. Mw~icipal corporations in this state are 1tnder the implied duty of giving fire and . 
police prote<tion throu~hout the entire corporation and to all tis residents, to such extent 
as council rnay find to be in accord with the financial resources oj the corporatwn and its 
welfare as a whole. S1tch duty, however, may not be enforced against the corporation, 
directly or indirectly. 

3. M~unicipal corporations in this state having water works systems are under a 
duty to supply water impartially to all sections of the corporation reasonably within the 
reach of the system, and insojar as permitted by the financial resources and needs o} the 
corporation as a whole. The carrying out of this duty is within the sound discretion of 
the director of public service, subject to the prior appropriation by council oj necessary 
funds. The duty may be enforced by mandamus. • 

4. The furnishing by the mum"cipal-ity of fire and police protection and a supply 
of water to a given area Wtthin the corporate limits, does not have the effect of a taking over 
by the municipality of streets and alleys within such area }or care and control. 

5. The platting of lands within a municipal corporation, and the use by the public 
generally of streets and alleys within the platted area, do not have the effect of a taking over . 
by the municipality of such streets and alleys for care and control. in the-absence oj an 
ordinance oj acceptance as mentioned in section 3723 G. C. If, however, in the absence 
of such ordinance, the municipality improves or repairs a section oj such streets or alleys 
it thereby becomes liable fer the care, control and keeping free }rom nuisance of the sec
tion it so improves or repairs. Whether it also becomes likewise liable as to sections of 
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truch streets or alleys in addition to the section improved or repai1·ed, s a question of in
tention to be determined jrom the facts in each particular case. 

CoLUMBus, Omo, July 23, 1920. 

Bureau OJ Inspection and Supervision o1 Public Offices, Columbus, Ohio. 
GENTLEMEN:-You have requested the opinion of this department in connection 

with a statement of facts and inquiries submitted by the city solicitOI of SteubenviJie 
to your bureau, as follows: 

"Requests have been made by certain residents of the city of Steuben
ville, that it make certain improvements in two additions to said city, which 
were laid out and platted some years ago, but were not accepted by the city 
as is provided in section 3723. The reason for said counci• refusing to accept 
these additions, was, in a lmge measure, because of the conditions which 
surrounded these pl,ats at that time-in fact some of the improvements now 
petitioned for, are the very same ones that council anticipated at that time, 
and, because of which it did not accept said plat, feeling that they would in 
that way, relieve the city from any liability, by reason of said conditions. 

Ai3 far as I can learn from the records and other information, the only 
things that the city ever did in connection with these p'ats up to date, were to 
fmnish water and give them police protection. 

One of these additions, the proprietors paved at theh own expense and in 
both of them, practically al, the lots have been sold and houses built on them. 
The streets and other highways are used by the residents and by the public 
generaHy, just as other streets in the city. 

The question now before council, is, whether or not the city is respon
sible for the repairing of said streets and whether they would be responsible 
for any damages for injuries that might be sustained by reason of thes'C' ~p::>irs 
not being made. 

* * * * * * * * * * * * * 
In order to be more concrete I shall place the questions that I would 

partieularly like to have. answered in shorter form as follows: 
First· May a per8on 1!1.y out a plat in accmdance with sections 3580 

G. C. to 3586 G. C. and place the responsibility of repairing and looking 
after the streets and highways of that addition, upon the municipality, if 
the latter has not accepted the dedication as provided in G. C. 3723? 

Second: lf the answer to question one is in the affirmative, then what 
acts of the city, in its official capacity, or of the public generally, would be 
such that it would cast this burden of responsibility on the municipality? 

Third: Ai3suming that the city council does not want to accept a proposed 
addition under General Code 3723, then, how can the municipality guard 
itself so that the responsibility of looking after the prqposed plat should not 
in some other way be cast upon it? 

Fourth: Where a plat is laid out in the city limits, does the city have 
to furnish the residents of that plat with po!ice and fire protection, and fur
nish them with water? 

Fifth: 1f the answer to four is in the affirmative, would these acts alone 
so bind the city that it wo.uld have to assume responsibility for the streets 
and plat generaily?" 

The inqJ.hies mal' be considered together. 

Section 3723, G. C. reads: 
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"No street 01 alley dedicated to public use by the proprietor of ground 
in any corpmation, shall be deemed a public street or alley, or unde1 the 
ca1e or control of the council, unlef!s the dedication is accepted and con
firmed by an ordinance specially passed for such purpose." 

This statute upon its face would seem- to be to the point that no action of the 
municipal authorities shmt of the passage of an ordinance of acceptance and con
confirmation \Vould be tantamount to a taking ovet by the cmporation for care and 
cont10l, of a street dedicated to public use. But the real purpose of the statute has 
been well stated by out" supreme court in the case of Wisby vs. Bonte, 19 0. S. 238, 
whereof the second syllabu-s reads (the p1esent section being then part of section 63 
of Municipa! Code): 

''Section 63 of the municipal corporation act is not intended as a limita
tion upon the gene1al powers of the corpmation fm opening and improving 
streets, but as a rest.iction to p1event p10prietms, who may lay out ground 
into Iota within the limits of the co1poration, f1om vesting in the corpora
tion the title to streets and alleys, and thus cha1ging the corporation, with
out its consent, with the duty of keeping them open and in repair." 

The statute quoted was again under consideration by the supreme court in 
Steubenville vs. King, 23 0. S. 610. wherein the court held as shown by the syllabus 
!the p1esent section being then section 440. Municipal Code): 

"1. A cmiveyance of land to the county commissioners for a county 
road, the acceptance of such g111nt by the commlssione1S, the opening of the 
road by their order, and its subsequent use as such by the public, and by the 
ploper authorities, constitute it a legal public highway, notwithstancl.ing 
the want of statuto1y proceedings for its establishment. 

2. Where tenitory, inclurling a public road connecting with the streets 
of a city, is annexed to the city, and the road contiilUes to be used as a street 
or thoroughfa~e, it thereby becomes a 'public highway' of the city, within 
the meaning of section 439 of the municipal code (66 Ohio L. 222), although 
it has never been 'accepted and confirmed by an ordinance specially passed 
for such purpose,' as provided in section 440." 

The court say in t-he course of the opinion at page 613: 

"We suppose the otject of section 440 was to p1event proprietors of 
lands within the city limits f10m establishing new streets or alleys by a mere 
paper dedication. This was in effect decided in Wisby vs. Bonte, 19 Ohio St. 
238. 

It can hardly be supposed that the legi81ature intended by section 440 
to vacate, or withdraw f1.om city control, all streets and thmoughfares of the 
city which had already been established without any 'o1dinane:e specially 
accepting and affirming them as such.' This would be the effect of the 
construction contended for, if'allowPd. We suppose the pr·ovision was not 
intended to have any application to cases whe1e streets a.e established as 
such by public use, and b_v acts of the city authorities impioving them as 
such. If the road in question was a legal public highway at the time of its 
annexation to the city, we think the simple fact of annexing it to the city, 
and its continuous subsequent use as a street, constituted it a 'public high
way' of the city. within the meaning of section 439 of the code_. and subjected 
it to the control and care of the city authorities. That it was a legally estab-
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lished public highway at and before its annexation, we entertain no doubt. 
Because the statutes have pointPd out certain methods to be adopted fo~· 
the establishment of publir. roads, it by no means follows that they can never 
be established by any other means. The grant of the owner made to the 
county commissioners, their acceptance of the grant, the opening and work
ing of the road by the public authorities, and its use as such by the public, 
were sufficient to establish it a legal public highway, and its annexation to 
the city and continuous use as one of its streets, constituted it a street of 
the cit;y." 

In the earlier case of Fulton vs. Mehreufeld, 8 0. S. 44D, the supreme 
had held, as shown by first and sixth syllabi: 

"1. A dedication of g10und for public uses rr.ay be made, in Ohio, 
either under the statute or according to the rules of the common law. 

6. To constitute a valid dedicat-ion of a street or highway at common 
law, there must be not only a dedication to public usPs by the owner, but 
also an acceptance of such -dedication by the public, and these may be shown 
by the acts and declarations of the parties. and the surrounding ciicum
stances." 

785 

In an opinion of this department of date September 23, 1914, found in annual 
report. Attorney-Geneml, 1914, Vol. II, p. 1272, it ·.,.as helrl as shown by the head-
note: 

"Where a proprietor of grounds subdivides the same for sale and causes an 
accurate map or plat of such subdivision, designating therein the grounds 
laid out for streets and other public ways, and causes the same to be recorded 
in the offices of the recorder of the county in conformity to the p10visions 
of section 3584, General Code, by virtue of the provisions of section 3585, 
General Code, such map or plat when recorded becomes a sufficient con
veyance to vest in the rr>unicipal corpo{ation wherein such grounds are 
located, the fee of the grounds so designated for streets 01 other public wa;ys, 
yet said streets and othet public ways so· designated and dedicated do not 
become public streets or ways under the care and control of the council of 
the municipality, unless the dedication is accepted and confumed by an 
ordinance especially passed for this pmpose, in corrformity with the provisions 
of section 3723, General Code.'' 

The conclusion to be deduced from the foregoing is that while an owner of un
platted iands within a municipal corporation cannot, by any act of his, othet than 
procuring the passage of an ordinance of acceptance and confirmation, cast on the 
corpotation the burden of cate and control of a street or a'ley laid out in connection with 
the platting of such lands, yet on the other hand the corporation ma_y, by steps other 
than the passage of such an ordinance, take over the street or alley for cate and con
trol, may, so to speak, waive the p10tection afforded it by said section 3723. Will 
such waiver accrue through the fumishing by the city of fue and po.ice protection, 
and of a water supply, to the owners and occupants of lands. shown on the plat, and if 
not, what acts of the municipality will indicate such waiver? 

The matter of arceptance by a municipality of dedication of stieets. or alleys 
should not be corrfused with that of annexation of teuitory; for these two matters 
have nothing in common. As to fire and police protection, the statutes so fat RS has 
been ascertained make no distinction between platted .and unplatted lands. Under 
the head of "enumeration ot powers," section 3617 G. C. confets general power on 
all municipal corporatiqns to organize and maintain police and fire departments. 
Section 4393 reads in part: 
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"The council may establish all necessary regulations to guard against 
the occurrence of fires, protect the property and lives of the citizens against 
damages and accidents resulting therefrom and for such purpose may estab
lish and maintain a fire department, pro-vide for the establishment and Or-· 
ganization of fire engine and hose companies, * • * " 

Section 4374 reads: 

'·The police department of each city shall be composed of a chief of 
police and such inspectors, captains, lieutenants, sergeants, corporals, de
tectives, patrolmen and other police court officers, station house keepers, 
drivers, and substitutes, as are provided by ordinance or resolution of council." 

Section 4378 reads: 

"The police force shall preserve the peace, protect persons and prop
erty and obey and enforce all ordinances of council and all criminal laws 
of the state and the United States. The fire department shall protect the 
lives and property of the people in case of fire, and both the po],jce and fire 
departments shall perform such other duties, not inconsistent herewith as coun
cil by ordinance prescrihes. The police and fire departments in every city 
shall be maintained under the civil service system, as pwvided in this sub
division." 

It thus appears that the whole matter of fire and police patrol limits is one pri
marily within the legis];1tive discretion of council, and is not affected by questions 
of platted or unplatted lands and of accepting or refusing to accept a dedication of 
streets and alleys. The municipality is under the implied duty of aflording the maxi
mum of necessaty fire and pglice protection throughout the entire corporation and to 
all its residents. so far as council may find consistent with the financial resources of 
the corporation, and it.~ welfare as a whole. Such duty, however, since it grows out 
of the legislative and governmental powers of the municipality, is not one which the 
municipality may be compelled by legal ste.r:s to perform. In the case of Wheeler 
vs. Cincinnati, 19 0. S. 19, recovery against the city was sought for damages on account 
of the ross of plaintiff's hocse by fire, upon the gro~nd that defendant city 

''had failed and neglected to provfde the necessary cisterns and suitable 
engines for extinguishing fires, in that quarter of the city in which his said 
house was situated, and that certain officers and agents had neglected and 
failed to perform their duties in regard to the extinguishing of said fire." 

The supreme comt held: 

"The pow,er conferred by the statute on cities of tlfis state to organize 
and regulate fire companies, and provide engines, etc., for extinguishing 
fires, is, in its nature, legisiative and governmental; and a city is not ~iable 
to individuals for damage resulting from a failure to provide the necessary 
agencies for extinguishing fires, or from the negligence of officers or other 
persons connected with the fire department." 

This principle was the basis of a later decision by the supreme court in Blunk 
vs. Dennison Water Supply Co., 71 0. S. 250. 

The doctrine of the Wheeler case was somewhat enlarged upon in the case of 
Frederick, Admx. vs. City of Columbus, 58 0. S. 538, wherein it was held t~at ther~ 
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could be po recovery against a municipal corporation for negligent operation of fire 
department equipment by employes of the city. The Frederick case has been re
cently overruled by the supreme court in Fowler vs. City of Cleveland, IOO 0. S. I58 
radvance sheets, Ohio Caw Bul~etin, March I, I920). However, the following lan
guage from the majority opinion in the latter case makes clear that the conclusion 
the1ein is not to be taken as a depa1tur~ from the general principle announced in the 
Wheeler case: 

"It is not the policy of government to indemnify persons for loss either 
from lack of proper laws or administrative provisions, or from inadequate 
enforcement of laws, or the inefficient administration of provisions which -
have been made for the protection of persons and property. The unwisdom 
and impracticability of such a system are easily apparent." 

And that the power in municipalities to organize and regulate a police depart
ment, is likewise in its nature legislative and governmental, see Western College vs. 
City, I2 0. S. 375; Robinson vs. Greenville, 42 0. S. 625. 

Coming to the matter of water supply: Judge Dillon in "Municipal Corpora
tions," (5th edition) section I303, after making reference to the fact that municipal 
corporations are considered to possess two classes of powers-( I) those which are 
granted for public purposes exclusively and are legislative and governmental in their 
nature, and (2) those which are granted for private advantage (though the public 
may derive a common benefit therefrom) in the exercise of which the corporation 
acts in a private or proprietary capacity, says: 

"No uniform rule can be applied to all the circumstances in which the 
municipality acts under power to furnish water or light, or to contract there
for. Thus, when it is sought to charge the municipality with responsibility 
for property destroyed through failure to exercise its power to furnish water 
for fire protection or for negligence in the exercise of the power, it has been 
repeatedly said that the grant of power must be regarded as exclusively fm 
public purposes, and as belonging to the municipal corporation, when as
sumed, in its public, political, or municipal character. Similarly, in grant
ing a franchise or p1·ivilege, or giving its consent to a public se1vice corpora
tion to use the streets and highways of the municipality for the purpose of 
laying its mains, its pipes, etc., the municipality exercises a delegated legis
lative power deiived from the state, and cannot be regarded as acting solely 
in its so~tyled private and proprietary capacity, although the object of the 
exerCise of the powe1 may be to enable the grantee of the franchise or priv
ilege to perform a contract to furnish the municipality and its inhabitants 
with water or light. A further instance of the exercise of legislative author
ity in dealing with public service corporations is the exercise by a city of 
delegated authority to regulate the rates to be charged to the municipality and 
individual consumers for water or light. Such power is clearly legislative 
and governmental in its character, being intended for the prevention of abuses; 
and in the exercise of the power it is impossible to regard the municipality 
as acting in a private and proprietary capacity. But in other respects the 
municipality acts in what is, in many cases, called its private and proprietary 
capacity. Although it is probably impossibl~ to lay down any rule by which 
it can be determined in all cases where its legislative, governmental, and discre
tionary functions end, and the so-called private and p1oprietary character of 
its acts begins, there are cases that hold that in executing and carrying into 
effect the powers conferred upon it by constructing and erecting its own 
water or lighting plant, in managing and operating the plant, and in the 
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furnishing and distribution of water or light to inhabitants and consumers, 
it acts or under certain circumstances will be considered to act in a proprietary 
and individual capacity rather than by virtue of its le~islative and govern
mental functions. If the municipality obtains its supply of water or light by 
a contract with a public service corporation or an individual. it acts in its 
so-called private and proprietary capacity in negotiating and executing 
the contract, and in questions arising in the performance of the contract 
the municipality should be treated in the same manner as a private individual 
or corporation and is subject to the same general rules of law; restrictions, 
and responsibilities. It has been held that the acts o( a municipality con
structing, operating or maintaining water works or a lighting plant are not 
govemmental. but are or may be acts in its proprietary or corporate capacity, 
and the municipality is or may be liable for damages caused by negligence 
in such construction maintenance or operation, but the authorities are 
conflicting * * * ,, 

The tendency of judicial opini;n in Ohio is, so far as negligent construction, oper-. 
ation and maintei'arce of watN works is concerned, to hold the corporation liable in 
damages on the theory that it is acting in its private and proprietary capacity (see 
cases as summar·ized at page 628 of opinion in Robinson vs. Greenville, supra), though, 
of course, for reasons already given, this principle does not extend to furn,ishing of 
water for protection against fire. (See Blunk vs. Dennison Water Supply Co. supra). 
But liability for negligence in connection with construction, operation and mainte
nance is not the controlling principle in the matter of furnishing a supply of water 
to a given area. That rr.atter coir.es within the sound discretion of the dh·ector of 
public se1vice, in th:J.t, stibject to prior provision of fund& by council that officer may 
pwceed to the extension and enlargement of the water works system. (See sections 
3955, et seq., 3939, et seq. and st-atutes as to powers generally cf di;:ector of public 
service.) No provibion of statute is found which mzkes it the special duty of the di
rector to furnish water to an area upon acceptance of plat, nor which indicates that 
there is a priority as between platted and unplatted lands As is pointed out by 
Judge Dillon (Munic. Corp. 5th Edit., Sec. 1317): 

"The organization supplying water or light, whether it be a municipal 
01 a private corporation, is under a duty to consumers to supply the water or 
light impartially to all reasona.bly within the reach of its pipes, mains and 
wires. * * * But the right to a supply is not absolute. It is limjted hy 
the uses to which it is intended to be put and by the residence or business of 
the persons demanding a supply. It cannot be contemplated that the m.unic
ip~lity or the public service corporation should be required .to supply light 
or water for every conceivable purpose, but rather only for those ordinary 
and natural uses which a::-e incident to the daily needs and wants of the mu
nicipality and its inhabit::mts. If the public interests require it, !', public 
service corporation may be authorized by the municipali y, to remove its 
mains from a sparsely populated district for the purpose of relaying them in 
:•, more thickly populz.ted district and improving the service thereby, aJthough 
individual consum.ers who have already been sup,plied with water are thereby 
d~prived of a supply * * * " 

Judge Dillon adds (section i317): 

"For a failure. or refusal without lawful cause· to furnish a service of water 
or I ight the consumer is entitled to any of ~everal remedies at his election 
The duty to furnish the service to an applicant may be enforced by mafl-
damus * * *" 
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If in the absence of an ordinance accepting a plat,-or properly speaking, ac
cepting the dedication <;>f streets and 8lleys shown thereon,-the municipal author
ities furnish to the district shown on the plat, police and fire protection, e.nd a supply 
of wat~r, are we to conclude that the municipality thereby takes over the streets and 
alleys for ca;:e and cont.rol'? The &nswer is c1early in the negative. There is no log
ical rell\tion between the care and maintenance of streets by the municipality, on the 
one hand, &,!ld the furnishing of fire and police protection and a wr.ter supply, on thl' 
other; nor h&ve the courts of this state expressed a view that such mr.tters e;re related 
However, it is quite clear in the light of such cr.~es a~ Wisby vs. Bonte, t~nd Steuben
ville vs. King, supra, that if the municipality. actur.lly enters upon the streets or alleys 
for. the purpose of repah·ing or imp;·oving them, then, to fO>.y the lea~, a question of 
fact .arises as to whether .the municipality has tt1ken over the streets a!1d r.lleys for 
permanent care a>d control, notwithstanding non ::>,cceptance of plat. Hence, to 
protect itself a:;ainst lmbility on account of such C:J.re ~nd control, the le:>,slt. that the 
municipality mr,y do is to refrain entirely from entering upon. such streets Md &,lleys 
for purposes of repair or improvement. 

Mention should be m:1de of the Cl\Se of Dayton vs. -Rhotehe.mel, 90 0. S. 175 
The brief opinion in that ce.se is to the effect· th:1t even the dedicr.tionof a street to public 
use and acceptance the7eof by council, does not charge the mun-icipality with the 
duty of keeping the street open, in repaix and free from nuise.nce, in the absence of a 
further showing that the &treet has been improved or opened up to public travel, or 
the public invited in some way to m~.ke use of the same for such purpose; :1nd that 
whether such. showing ht~s been mt~de is a qnestion of fact for the jury. 

In acco~dance with the fo;·egoing observations, answe7 to the inquiries submitted 
may be made by the following stt~tement: 

(1) The fact whethe1· lr.nds in a given t~·•e:J. within a municipal corpore.tion of 
Ohio a.:·e platted or unpl:J.';ted, o;· whethe; dedict~tion of streets or r.lleys showu on a 
plat of a given a~ea within the corporation has been accepted by o:·dinance or other· 
wise, is imma~eri:1l to the ma~te:· of the municipality's r.ffording fire and police pro
tection, ::md furnishing a supply of water, within such a-:-ea. 

(2) MunicipP.l corporations in this state a·:e under the implied duty of giving 
fire and police p;·otection throughout the entire corporation &.nd to all its residents, 
to such extent a~ council mr.y find to be in accord with the fin?,neial resources of the 
corporation and its welfare as a whole. Such duty, however, may not be enforced 
a:J;ainst the co;po;·a~ion, di:actly or indi:ectly. 

(3) Municipal co:pora";ion'3 in this sta+,e he.ving wa<;er works systems are under 
a duty to supply water impac·ti::l.ily to all sections of the co:poration reasonably within 
the reach of the system, and insofar as permitted by the financie.l resources and needs 
of the co;·poration as a whole. The carrying out of this duty is within the sound dis
c;·etion of the director of public servi<:e, subject to the prior appropriation by council 
of necessary funds. The duty may be enforced by mandamus. 

(4) The furnishing by the municip2.lity of fire and police protection and a supply 
of water to a given area within the corporate limits, does not have the effect of a taking 
over by the municipality of streets and dleys within such area for care and control. 

(5) The pl:1tting of lands within a municipal corporation, and the use by the 
public genemlly of streets and alleys within the platted area, do not have the effect 
of a taking over by the municipality of ~uch streets and all!C'ys for care and control, in 
the abs!C'nce of an ordinance of t'.cceptance :J.S mentioned in section 3723 G. C. If 
however, in the r.bsenee of such ordinance, the municipality improves or repairs a 
section of such ptreets or r.lleys, it ther!C'by becomes liable for the care, control and 
keeping free from nuisance of the section it so improves or repairs. Whether it also 
becomes likewise liable as to sections of such streets or alleys in addition to the sec-
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tion improved or repaired, is n. question of intention to be determinl'd from thl' facts 
in each particular case. 

1452. 

RPspectfully, 
JOHN G. PRICE, 

Attorney-General. 

DITC~ES-NEW DITCH CODE-SECTION 6495 G. C. (108 0. L. 926)-AP
PLIES TO JOINT COUNTY IMPROVEMENTS AS WELL AS TO SINGLE 
COUNTY IMPROVEMENTS-NOTICE PROVIDED BY SAID SECTION. 

1. Section 6495, G. C. (being section 54 of the New Ditch Colle, 108 0. L. (Part 
I, 926), applies to the joint county improvements mentioned in said code (section 6515, et 
seq.), as well as to single. county improvements. 

2. The notice proz>ided for in said section 6495, G. C. is, as to joint county improve
ments, to be given by the auditor of the county or counties the member or membi}Ts of whose 
board or boar:ds of county commis.~ioners own lands shown to be affected by the improvement 
petition, to the jud[Je oj the common pleas court of such county; and such judge is to make 
the appointments mentioned in said section from disinterested freeholders of that coun}Y· 

CoLUMBus, Omo, July 23, 1920. 

HoN. LEWIS F. HALE, Prosecutin(J Attorney, Bellefontaine, Ohio. 
DEAR Sm:-The communication of recent date, signed by Hon. Robert E. 

Marshail, prosecuting attorney, Sidney, Ohio, Hon. Lewis F. Stout, prosecuting 
attorney, Wapakoneta, Ohio, and yourself, haa been received, reading as follows: 

"Section 74 of the act to codify, consolidate and clarify the ditch laws 
passed on June 10, 1919, makes the first reference to an improvement pro
posed in two or more counties. Section 79 provides that 'if a petition is 
granted by a joint board of county commissioners, such board shall proceed 
under the' provisions of this act for single 'boards of county commissioners 
to complete necessary surveys, schedules and records, make awards of damages 
to p10pcrty or compensation fm property taken, and ascertain the entire 
cost of the joint county improvement.' · 

Section 54 provides: 'lf one or more commissioners of a county are 
petit~ers or own lands shown to be affected by an improvement petition, 
the auditor shall notify the judge of the common pleas court of the county, 
who shall wit.hin five days appoint as many disinte1ested free hol)iers of 
the county as may be necessar_v to take the place ot such interested mem
bers * * *.' 

Does section 54 p10vide for the appointment of free holders by the court 
to act in place of the commissioners who own lands shown to be affected 
appl;y to joint county improvements, and if so, what auditor must make the 
report to the court, and to what court must he report, and who can make 
the appointment? 

A petition is· now penqing before the board of county commissione1s 
of Logan, A••gltai?.e and Sheluy counties and the questions herein s:1Lmitted 
are mgent and vital." 

The act to which you refer, commoniLY" known as the New Ditch Code, appears 


