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1028. 

APPROVAL, CO~TRACT BETWEEX STATE OF OHIO AND THE WESTING­
HOUSE ELECTRIC & :\1FG. CO:\lPAXY, OF COL"G~lBUS, OHIO, FOR FURN­
ISHING-AND DELIVERY OF ONE (1) Dl:AL DRIVE EXCITER FOR POWER 
HOUSE AT OHI.O STATE L'XIVERSITY AT COST OF 82,930.00. 

CoLU~IBUS, OHIO, December 22, 1923. 

HoN. L.A. Boui.AY, Dircctcr, Department of Highways and Publi~.- Works, Columbus, Ohio. 

DE-I.R Srn:-Y~u have submitteci for my approval contract between the State cf 
Ohio, acting by the Department of Highways and Public Works in behalf of the Board 
of Trustees of Ohio State University and Westinghouse Electric & Mfg. Co., of Colum­
bus, Ohio. This contract covers the furnishingand delivery of tnc (1) dual drive e:x­
citer for pcwer house at Ohio State University and calls for an ~xpcnditure of $2,930.00. 

You have submitted the certifificate of the director of finance to the effect that there 
arc unencumbered balances lel!ally appropriated in a sum sufficient to cover the obliga­
ticns of the contract. Evidence has alEc been submitted indiratmg that smd ccmpany 
has ccmphed with the rrcyisicns of the Industrinl Compersatlon Act. 

Finding 'aid contract in proper le~al ff.rm I haYc this day noted my apprcval 
thereon and return the same herewith to you, together with all other data submitted in 
this connection. 

Respect£ u lly, 
c. c. CRABBE, 

A ttorney-Gentral. 

1029. 

CRABBE ACT YIOLATIONS-KO PART OF FINE ASSESSED CAN BE RE­
MITTED OR ~Vf'PK'\DED-.H'HI8DICTIOX OF .n:STICE OF PEACE, 
MAYOR AND C0:\1:\IOX PLEAf-: COl'RT~-\YHEX COFRT ACCEPTS SE­
ClJHITY FOR FIXE DEFEXDAXT CAXXOT THEREAFTER BE CONFE\'ED 
FOR XOK-PA Y:'IIEXT OF SCCH FI:\E. 

SYLLABUS:-
!. No part of a fi1u assessed fer l'iolation of the Crabbn Act can be remilttd or sus­

p<nded, and the amenilmwt of section 6212-17 (110 0. L. 40) lakes such cas<s c1tl of the 
operation of the probation laws (s clior>s 1370u lc. 13715, G. C., inclusive:) 

2. If defendant has been founri guilty and is sentwced and has enterEd upon the ~xccu­
tion cf such sentence, a justice of the ]JWce or maym· loses jurisdiUion and cannot !henafter 
optn the case. Common pleas, and other courts having terms, may opo' cases in their re­
specti~·e courts for f;1rther action during the term in which such case u·as heard or t1ied. 

3. When a court accepts security fo: a fin~, the defend'1r t wnnot thereafter be wnfincd 
for non-payment of ,,uch fin<. 

CoLmiBus, Omo, December 22, Hl23. 

HoN. GEORGE D. NYE, P1osecuting Attorney, Waveriy, Ohio. 

DEAR Sm:-This will ackncwledge receipt of your letter of December 13th, m 
which you make the following inquiries: 
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1. Where a defendant is convicted of a liquor violation UJi!der the Ohio 
law, and a fine is assessed, can a magistrate accept a less amount and discharge 
the prisoner? 

2. If, as in the above case after conviction and sentence, another comes 
in and assumes responsibility and shows the innocence of the first defendant, 
can magistrate discharge first defendant? 

3. If, as in number one above, defendant gives bond for the payment of 
the fine, can magistrate jail him after bond past due without first looking to the 
bond? 

4. If, as in number three abcve, defendant is jailed, does that invalidate 
bond?" 

Section 6212-17, General Code, as amended, 110 0. L., 49, reads as follows: 

"Except as l~erein provided, any person who violates the provision of thiR 
act (G. C. sees. 6212-13 to 6212-20), for a first offense shall be fined not less 
than one hundred dollars nor more than one thousand dcllars; for a second 
offense he shall be fined not less than three hundred dollars nor more than two 
thousand dollars; for a th.ird and each subEequent offense, he shall be fined not 
less than five hundred dollar.s nor more than two thousand doll11rs and be im­
prisoned in the state penitentiary not less than one year nor more than five 
years. Any person who in violation of this act (G. C. sees. 6212-13 to 6212-20) 
manufactures distilled liquor, for a first offense shall be fined not less than five 
hundred dollars nor more tqan three thousand dollars and be impriscned i.n 
the state penitentiary not less than one year nor more than five years, and for a 
second and each subsequent offense shall be fined not less than one thousand 
dcllars nor more than five thou,'3and dollars and be imprisoned in the state 
penitentiary not less than two years nor more than ten years. The penalties 
provided in this act shall not apply to a person for manufacturing vinegar, or 
non-intoxicating cider and fruit juices exclusively for use in his home; but such 
cider and fruit juices shall not be sold or delivered after they become intoxi­
cating except to persons having permits from the United States government to 
manufacture vinegar. Nothing herein shall be construed to prevent the mle 
of vinegar and said penalties shall not apply to any such sale. No fine 0r part 
thereof imposed hereunder shall be remitted nc-r shall any sentence imp~sed 
hereunder be suspended in whole or in part thereof." 
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In Vol. 1, page 579, of the 1921 Opinions of the Attorney General of Ohic, appears 
the following: 

"Where a mayor finds an accused guilty of an offense which he has juris­
diction to determine, it is his duty to pronounce the judgment provided by law. 

A mayor is not authorized to suspend or remit the payment of a fine. 
However, under the probation laws, where the accused has been sentenced to 
imprisonment until a fine is paid, he may suspend the execution of the sentence, 
granting the defendant time to pay the fine. This action must be taken be­
fore the sentence is carried into execution. 

There is no authority whereby a mayor may legally suspend a fine on con­
dition that the defendant pay a stipulated sum to some other party. 

A mayor cannot be held financially liable for errors in judgment in render­
ing his decisions, when· acting as a magistrate. However, an unauthorized at­
tempted suspension of a fine cannot operate as a suspension in legal contem­
plation, and under such circum~tanccs the judgment is still in force and may 
be collected as provided by law." 
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Sections 13706, to 13715, inclusive, General Code, contain the statutory provisions 
for suspension of fines by all courts. 

Section 12382, General Code, reads: 

"The county commissioners of a county not having a workhouse may re­
lease on parole an indigent prisoner confined in the jail of such county for fine 
and costs alone: The parole in such case shall be in writing, signed by the 
prisoner so released, ~nd conditioned for the payment of tho fine and costs by 
him in labor or money in installments or otherwise, and shall be approved by 
the prosecuting attorney of such county." 

Section 12383 reads: 

"When a penon so released fails to comply with the conditions of his parole 
the county ccmmissioners of the county in which he was releaoed shall give 
notice thereof in writing to the sherifT thereof, who shall thereupon arrest such 
person and recommit him to the jail of the county therein to be confined until 
the fine and ccsts are paid or he is otherwise legally discharged." 

Section 13717, General Code, is as follows: 

"When a fine is the whole or a part of sentence, the court or magistrate 
may crder that the person sentenced remain imprisoned in jail until such fine 
and costs are paid, ar secured to be paid, or he is otherwise legally discharged, 
provided that the person so imprisoned shall receive credit upon such fine and 
costs at the rate of sixty cents per day for each day's imprisonment." 

Section 13718, General Code, is as follows: 

"When a magistrate ~r court renders judgment for· a fine, an execution 
may issue for such judgment and the ccsts of proseeutif•n, to be levied on 
the property, or in default thereof, upon the body of the defendant. The 
officer holding such writ may arrest surh defendant in any ccunty and commit 
him to the jail of the county in which such writ issued, until such fine and 
costs are paid, or secured to be paid, or he is otherwise legally discharged." 

None of these sections provide for the remittan,ce or ouspension of a fine inde­
finitely, but to suspend under conditions set forth in such probation btatutes, tJ give 
defendant time to pay such fine in full, which probation statutes do not apply in liquor 
ca.•es since the amendment to i:ection 6212-17, General Code. 

In no statute do we find authority given the courts tc release a defendant from 
finally paying a fine impoFed, but Section 6212-17 is a direct prohibition against a 
final sus pension or a remittance of such a .fine. A suspension of a fine under the pro­
bation laws is, in fact, a suspension within the meaning of said E'ection 6212-17. Sus­
pend means to cause to cease for a time, and is not a remitting. 

In answer to your first question, therefc-re, it is my opinic a that a magistrate 
cannot suspend any part of a fine assessed. 

The syllabus of an opinion of the Attorney General of Ohio, at page 1542, Vol. II, 
Opinions for 1919, reads as L llows: 

"A mayor or magistrate may legally suspend cr modify a sentence, 
including the powC'r to grant time to the defendant for the payment of a 
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fine, if the same is done before said sentence is carried into execution and in 
the manner as provided by law." 

Section 6212-17, General Code, was passed since above cpinion, and mayor can­
not now suspend or remit a fine in liquor cases. 

Section 13706, General Code, reads: 

"In_prosecutions for crime, except a'l. hereinafter provided, where the de­
fendant has pleaded or been found guilty, and the court or magistrate has 
power to sentence such defendant to be confined 'in cr committed to the 
penitentiary, the reformatory, a jail, workhouse, or correctional institution, 
and the defendant has never before been Imprisoned for crime, either in this 
state or elsewhere, and it appears tl the satisfaction of the ccurt or magistrate 
that the character of the defendant and circum'ltances of the case are such 
that he is nJt likely again to engage in an offensive course of conduct, and 
that the public gcod dces not demand or require that he shall suffer the 
penalty imposed by law, such court or magistrate may suspend the execu­
tion cf the sentence, at any tinle befcre su~h sentence is carried into execu­
tion, and place the defendant on probation in the manner provided by law." 

A mayer or justice of the peace cannot again assume jurisrlicti_cn in a liquor case 
after the execution of valid sentence has been begun, and a defendant later found 
innocent would have to resort to an appeal to the Governor for pardon. 

Courts having terms have jurisdiction over their judgments and orders during 
term time, and could open up a case for rehearing during such time. 

32 Ohio St. 113. 
29 0. C. A. 5305: 

"In misdemeanor cases, the tnal court has power under favor of Section 
13711, General Code, to suspend, in whole or in part, the execution of a 
sentence, at any time during the term at which sentence was passed, even 
though the defendant had entered upon the imprisonment ordered by the 
sentence." 

(Syllabus) 

In the case of Huber Mfg. Co. v. Sweny, 57 Ohk St., 169, the first paragraph 
of the syllabus says: 

"The control of a court of common pleas overi ts own orders and judgments 
during the term at which they are rendered, and the power to vacate or modify 
tho same at discretion, is not affected by the incidents that a motion for a new 
trial has been heard and overruled, and that a bjll of excephons has been 
taken. And where an order vacati"ng and set~ipg aside such order over­
ruling the motion, has in fact been made at the term at wh)ch it was entered, 
but by inadvertence no entry of the same h.as been made upon the journal, 
such omission may be supplied by an order 11unc pro tunc at the succeeding 
term." 

And this is follcwed in 58 0. S. 616, and 83 0. S. 447. Bef(,re a ccurt has lost juris­
diction in a liquor case it can modify its judgment but not :;ru;pend the sentence. 

Your second question, in view of the al:;cvc, must be anhwered in the negative, as 
to justice's and mayor's courts, they not having terms, if the. case is closed and the 
defendant has entered upon his sentence, and in the affirmati\·e, as to courts having 
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terms, if after opening up the case the defendant is found innccent instead of g•1ilty 
and the case was opened up during same term judgment was rendered. 

Section 13717, General Code, provides in part that a fine may be "secured to 
be paid, etc." 

132 Amer. State Rep., G28: 

"\Vhen a judgment of imprisonment is imposed by a court on plea of 
guilty or conviction in a criminal case, and the same is not stayed as pro­
vided by law, the defendant should fcrthwith be committed to the proper 
officer for incarceration; and where this is not done, and the court makes an 
order under which the defendant is discharged from custody, it has no power 
or jurisdiction, after the lapEe of the time involved in the sentenc.e and after 
the term, to issue commitment on such judgment." 

44 Oklahoma, 655, says courts cannot again imprison after takin11: security, but 
suit and judgment on security bond is upheld. 

100 Maine, 123: 

"The ordinary mittimus directs the officer to commit the convict then in 
custody, to the jail or prison according tv the sentence. It contains no order 
to arrest, and does·not authorize an arrest of one at large, and not an escaped 
prisoner. The sentence takes effect and is in fJrce the day it is pronounced, 
and if the magistrate voluntarily discharges the convict from that custody 
without day, he cannot be afterwards taken in execution; certainly net after 
the time named fer his imprisonment has elapsed. 

A permanent court of junsdicticn, having stated terms for the trial of 
criminal cases, may, for good cause, place an indictment on file, or continue 
the case to a subsequent term for sentence. In such case jurisdicton of the 
person and cause is retained. But after sentence and adjournment of the 
term, or the end of the session, if before a magistrate, all jurisdiction of the 
cause and the person has ceased. 

If after conviction and sentence any court, whether of general cr limited 
jurisdiction, permits the convict to go at large without day, it can never there­
after issue a mittimus for his commitment. In such case, havin!! completed 
its judicial functions, it has voluntarily surrendered all further control over 
the case and person. 

The Municipal Court of Skowhegan has regular tPrms for civil business, 
but ncne for criminal. In the class of offenses charged against the petitioner 
that court has the same jurisdiction as trial justices, and no more. In crim­
inal cases it is always open. Upon a criminal charge within its jurisdiction, 
if upon trial the respondent is found guilty, or if he plead guilty, it becomes 
the duty of the Judge at that se~sion to impose sentence. When that is 
done, the cause is determined, the Judge's duty is at an end, and nothing 
remains but to carry the judgment into effect. If to do this, a commitment 
is necessary, he should issue a mittimus at or before the end of the session at 
which the conviction was had, to convey the prisoner then present in custody 
to jail." 

SO North Carolina, 398: 

"Where a defendant, after conviction for an assault, confessed judg­
ment with sureties to secure the fine and costs imposed, and execution issued 
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and was returned unsatisfied, it was held that the original judgment was 
discharged, and that a motion to order the defendant again into custody 
unti) the fine and costs were paid, was properly refused." 

58 0. s., 616: 

"In a criminal case the court has the power to suspend the execution of 
the sentence, in whole or in part, unless otherwi~e provided by statute; and has 
power to set aside such su~pension at any time during the term of court at 
which sentence was pa~ed. ·whether such suspension can be set aside at a 
subsequent term is not decided." 

78 0. S., 24: 

"S. was tried and convicted by the mayor of an incorporated village, 
who had jurisdiction over the offense, for violating Section 7033-1, Revised 
Statutes, which prohibits the business of barbering on Sunday. He was 
sentenced to pay a fine of fifteen dollars and the cost of prosecution, and 
upon his refusal to pay the same, the mayor issued to the marshal of said 
village a mittimus, therein commanding that the prisone,r be committed 
to the county jail until said fine and costs be paid, without including the 
words, 'or secured to be paid,' as provided in Section 1536-793, Revised 
Statutes. Thereupon, S. applied to a judge of the court of common pleas 
of the proper county for a \\Tit of habeas corpus, and one was issued. As the 
authority for holding S. the said mittimus was submitted to the judge, who, 
being of opinion that the mittimus was defective because of the absence of 
said words, on application for that purpose, gave leave to the mayor to amend 
the writ so as to include said omitted words. The amendment was made 
accordingly, whereupon the petition for the writ of habeas corpus was dis­
missed." 

89 Wise. 354: 

"1. After sentence has been pronounced in a criminal case the court 
cannot, as a matter of leniency to the defendant, suspend indefinitely its 
execution. 

"2. A defendant was sentenced to pay a fine and the costs and to stand 
committed to jail until payment, the period of imprisonment being limited to 
six months; and the court directed t\lat if the costs were paid at once the 
sentence of imprisonment be suspended until further order. The defendant 
paid the ccsts accordingly, but failed to pay the fine. HELD, That an order, 
made more than six months later, that defendant pay the fine and stand 
committed to jail until payment in accordance with said sentence, was with­
out authority." 

This case differs from 102 Ohio St. 332, in that Wisconsin has no statute like the 
Ohio probation statutes. 

72 da. 129: 

"A prisoner was arrested for simple larceny, and, in default of bail, was 
committed to jail to answer for such offense before the superior court; before 
he was actually incarcerated under the warrant of commitment, he was 
carried before the county court, charged with the same offenses, plead guilty 
and was fined; an outside party agreed to pay the fine, and the prisoner was 
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discharged by the sheriff; aferwards the person who assumed the payment of the 
fine imposed in the county court failed to pay it, and the sheriff re-arrested 
the defendant and pfaced him in jail; he sued out a writ of habeas corpus 
the judge of the superior court, on the hearing, refused to discharge the pris­
oner, and committed him to answer before the superior court for the Pame 
charge on which he had been tri'ef!, convicted and sentenced in the county 
court. 

HELD, That this was error. When the sheriff discharged the prisoner, 
taking the promise of another to pay the fine, he could not afterward hold the 
defendant or arrest him for not paying it. By making this arrangement, 
the sheriff became liable for the amount of the fine, and must look to the 
person on whose promise he acted. The defendant was not liable to arrest 
and imprisonment for a failure to pay." 

104 Ga. 333; 
30 S. E. 812; 
8 Bush. Ky. 131. 

Lambert vs. Sheriff, Pike County Commcn Pleas, Waverly, Ohio. 
Defendant released. Court holding after security is given for a fine, 

defendant cannot be again imprisoned. 

When such fine and costs are "secured to be paid," defendant is released and 
cannot be again imprisoned at any time thereafter for the offense for which he was 
sentenced. The bend is a l)ayment as far as the fine is ccncerned, -and a new obli­
gation is created. The state must thereafter look to the bend for payment, such bond 
not being like one for the appearance of the defendant. The taking of such a bond 
would not be a suspension of-the fine secured by a payment thereof. 

This answers both your third and fourth questions. 

1030. 

Respectfully, 
. C. c. CRABBE, 

Attorney-General. 

TAX LEVY-LIBRARY PURPOSES-WHAT CERTIFICATIOX TO BOARD 
OF EDUCATION BY LIBRARY TRUSTEES SHOULD INCLUDE­
SECTION 7639 G. C. CONSTRUED. 

Sl" LL.4.BUS: 

In the certification to the bom·d of education by the boa,-d of library trustew, of the 
amount of money needed for libmry pU?·poses as authorized and required by section 7639 
General Code, it is not intended that such certification include the amount necEssary to pay 
the interest and principal of the library debt. 

CoLmmus, Omo, December 24, 1923. 

Bureau l!f Inspection and Supervision of Public Offices, Columbus, Ohio. 

GE!\'TLEMEN:-Yours of recent date received, in which you submit for an cpinion 
the following inquiry: 


