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OPINION NO. 74-022 

Syllabus: 

1. A pregnant employee may, pursuant to R.C. 124.38, be 
granted sick leave for any incapacitation due to pregnancy,
whether such incapacitation occurs during the pregnancy or 
subsequent to the birth of a child, and for any illness whether 
or not such illness is related to the pregnancy. In addition, 
an employee may be granted sick leave for any illness that occurs 
among members of his immediate family, whether or not such illness 
is related to pregnancy. 

2. A state university is without power, pursuant to 
R.c. 9.90, to pay insurance premiums for individuals or the 
families of individuals who are no longer employed by the 
university. 

3. R.c. 124.39, aa amended, authorizes a state university 
to make a payment for accumulated aick leave credit to an 
employee upon retirement. Such a payment may not, however, be 
made at the time of an employee's resignation from a state 
university prior, to retirement. 

4. An employee of a state university is entitled, pursuant 
to R.C. 5923.05, to a leave of absence for military service 
without any loss of pay from his employer for a period of not 
more than 31 days in any calendar year, regardless of the fact 
that such employee may also be paid for his military service. 
(Opinion No. 1468, Opinions of the Attorney General for 1960, 
approved and followed) 

To: John M. Newman, Chairman, Board of Trustees, Youngstown State Unlver
s ity, Youngstown, Ohio 

By: William J. Brown, Attorney General, March 8, 1974 

You have requested my opinion on the following questions: 

"l. May a State University grant paid

sic~ leave to an unclassified civil service 

employee (as defined in o.R.C. 143.0B(A) (7) 

during a period of pregnancy under any, some 

or all of the following conditions: 


a. The absence for which paid sick leave 

is requested la due to illness unrelated to 

pregnancy. 
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b. The absence for which sick leave 11 

requested 1• due to illnes1 related to the 

pregnancy. 


c. The absence for which paid sick leave 

1• requested 1• the period during which the 

mother was hospitalized i1111nediately after the 

delivery of the child. · 


d. Tne absence for which paid sick leave 
i• requested ia the recovery period at home 
during which the mother regains reasonable norMal 
health and mobility after the delivery of the child. 

e. The absence for which paid sick leave is 
requested is to permit a faculty member to care 
for a dependent wife whose pregnancy has incapaci
tated her. 

"2. May a State University pay insurance 
benefits for former members of the unclassified 
civil service of the State of Ohio as defined 
in O.R.C. 143.08 CA) (7) or their dependents 
under any, some, or all of the following conditions: 

a. A former mernber of the unclassified 
civil service has retired under provisions of 
the s.T.R.S. 

b. A former member of the unclassified 
civil service is terminated because of retrenchment. 

c. Can a State University provide insurance 
coverage to the surviving dependents of a deceased 
unclassified civil service employee for a period 
of time after the death of said employee whose 
death occurred during a period of contractual 
employment? 

•3. May unused sick leave accumulated by 
a member of the unclassified civil service at 
a State University be used as the basis for 
'terminal leave pay' (or 'buy back' by the 
State) at the time of retirement? 

"4. May unused sick leave accumulated 
by a member of the unclassified civil service 
at a State University be used as the basis for 
'terminal leave pay' (or 'buy back' by the State) 
at the time of resignation from a State University 
after specified periods of service, but before 
retirement? 

"5. May members of the unclassified civil 
service at a State University be paid their 
regular salary less their military pay during 
periods of short-term military service (leas 
than 31 days)?• 

At the outset it should be noted that the statute to which 
you refer in your first series of questions has been changed to 
R.C. 124.11. The amendment to R.C. 143.08 was one of the 
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numerous cha~ges effected by Am. s.e. No. 174 (effective

December 4, 1973), which was enacted in order to replace the 

departments of finance, public works and state personnel with 

the newly created department of administrative services. None 

of the substantive changes contained in the amendment, however, 

is pertinent to your inquiry. 


R.C. 124.11, which divides the employees of the state and 

the various subdivision• thereof into the classified and 

unclassified service, provides, in part, aa follows: 


"The civil service of the state and the 
several counties, cities, city health districts, 
general health districts, and city school districts 
thereof shall be divided into the unclassified 
service and the classified service. 

"(A) The unclassified service shall comprise 
the following positions, which shall not be 
included in the classified service, and which 
shall be exempt from all examinations required by 
sections 124.01 to 124.64 of the Revised Code. 

"* •• • • • • • • 
"(7) All presidents, business managers,

administrative officers, superintendents, 
assistant superintendent•, principals, deans, 
assistant deans, instructors, teachers, and 
such employees as are engaged in educational 
or research duties connected with the public
school system, colleges, and universities, as 
determined by the governing body of said public 
school system, colleges, and universities; and 
the library staff of any library in the state 
supported wholly or in part at public expense;
* •• • " 

R.C. 124.38, which provides sick leave for all state 

employees, read9 as follows: 


"Each employee, whose salary or wage is paid 
in whole or in part by the state, each employee in 
the various offices of the county service and 
municipal service, and each employee of any board 
of ed~cation for whom sick leave is not provided
by section 3319.141 of the Revised Code, shall be 
entitled for each completed eighty hours of service 
to sick leave of four a.~d six-tenths hours with 
pay. Employees may use sick leave, on ap~rovalu1of the responsible administrative off cer o the 
e lo in unit, for absence due to ersonal illness, 

to conta ous 

s c eaves a 
cumulative without limit. When sick leave is used, 
it shall be deducted from the employee's credit on 
the basis of one hour for every one hQQr of absence 
from previously scheduled work. The previously 
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accumulated sick leave of an employee who ha• been 
separated from the public •ervice •hall be plac,td 
to hi• credit upon hi• re-employment in the public
service, provided that such re-employment take• 
place within ten year• of the date on which the 
employee was last terminated from public •ervice. 
An employee who tran•fer• from one public agency 
to another shall be credited with the unu•ed 
balance of hi• accumulated •ick leave up to the 
:naximurn of the sick leave accumulation permi.tted 
in the public agency to which the employee tran•fer•. 
The appointing authority of each employing unit 
shall require an employee to furnish a satisfactory 
written, signed statement to justify the use of •ick 
leave. If medical attention is required, a certifi
cate stating the nature of the illness from a 
licensed physician shall be required to justify the 
use of nick leave. Falsification of either a written, 
signed statement or a physician's certificate shall 
be grounds for disciplinary action including dismissal. 
This section shall be uniformly administc.:-!'!d as to 
employees in each agency of the 1tate government by 
the director of state personnel. No sick leave may 
be granted to a state employee upon or after his 
retirement or terfflination of employment. 

"This section does not interfere with 
existing unused sick leave credit in any agency 
of government where attendance records are main
tained and credit has been given employees for 
unused sick leave." 

(Emphasis added) 

It is clear that the fo~!going statute applies to state 
employees in the unclassified as well as the classified civil 
service. Moreoever, rrr'f prede,.:essor, in Opinion No. 6579, 
Opinions of the Attorney General for 1965, stated in the second 
paragraph of the syllabus that, "Employment in the service of a 
state university is state service within the meaning of Chapter 
143, Revised Code [now R.C. Chapter 124. J". 'T'~us, the unclassi
fied employees described in R.c. 124.ll(A) (7> are clearly entitled 
to paid sick leave pursuant to R.C. 124.Jit. ,! 

The inclusion of the term "pregnancy" among those reasons for 
which an employee may be granted sick leave would indicate that 
the statute allows absences for any disability occuring due to 
pregnancy. Such disability naturally includes a period of 
time before birth and one afterward for recuperation. The exact 
length of time will depend upon the circumstances of each case, 
and is a matter for medical rather than administrative determi
nation. 

Although it is clear that sick leave may be granted to 
pregnant employees, some question might arise as to the effect 
of R.C. 124.38 upon an employee seeking sick leave because of a 
pregnancy in the immediate family. An employee may, pursuant to 
R.C. 124.38, be granted sick leave when there is "illness, injury, 
or death in the employee's immediate family." In order to 
determine the impact of R.C. 12~.38 upon an employee who has a 
pregnancy in the immediate family, it is necessary to focus 
upon the meaning of the term "illness." "Illness" is, as yet, 
undefined by the courts. It is, however, synonymous with the 
term "sickness" which has been rather broadly defined ~s a 
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condition interfering with one'• u•ual avocation•. Se~ North
western Mutual Life In•uranee co. v. Wiggins, 15 F.2d 646, fi4B 
(l926). Under the foregoing definition, therefore, cert~in 
phase• of pregnancy could properly be con•idered illne•~· 
Furthermore, there i• a line of ca•e• in the federal ~ourts 
holding that it la a denial of equal protection of the laws tor 
a •chool board to treat pregnancies differently from other medical 
disabilities. See La Pleur v. Board of Education, 465 F.2d 1184 
(1972)r Heath v. Westerville Board of Education, 32 Ohio Misc. 
6 (1972). The recent declalon of the United States Supreme 
Court in Cleveland Board of Education v. La Fleur, 42 u.s.t.w. 
4186 (U.S. Jan. 22, l974) affirmed the decl1lon of the United 
Statea Court of ~ppeala for the Sixth Circuit, but bbeed its 
decision on a belief that a school board's ~andatory ~ick leave 
policy with respect to pregnancies constitutes a violation of 
the due process clause of the Fourteenth Amendment. It is 
significant that the Court did not reject the equal protection 
argument, but apparently felt only that the principles of due 
process provided a more appropriate basis for its decision. The 
reasoning set forth 1~ the lower courts, therefore, may be of 
some cogency in decidtng the las· 1e at hand. It impli~s that, 
for some purposes, the diaablin9 stages of ·p,regnancy must he 

considered an illness •. 


However, it is significant that the General Assembly 
specifically included the term •pregnancy" in setting forth the 
causes for which an employee may be granted sick leave and, at 
the same time, failed to include a pregnancy in the employee's 
immediate family among the causes for which an employee may 
be granted sick leave. The application of the maxim of statutory 
construction, e!*resgio unius est exclusio alterius, requires
that when certa n things are specified in the law an intention 
to exclude all others may be inferred. Therefore, I must 
conclude that incapacity due to pregnancy does not justify 
granting sick leave to the pregnant woman's spouse or other 
members of her irrunediate family for the purpose of caring for 
her. However, sick leave can be granted to a member of the 
immediate family when a pregnant woman is ill, whether such 
illness is related to the pregnancy or not. 

Your second question relates to the procurement of insurance 
benefits for former members of the unclassified civil service 
and their families. I assume that you are referring to the 
payment of insurance premiums rather than benefits. The 
authority of a state institution to purchase L1surance protection 
is determined by statute. R.C. 9.90, which authorizes the 
governing board of any public institution of higher learning to 
purchase insurance for educational employees, provides as 
follows: 

"The governing board of any public 
institution of higher education, including 
without limitation state universities and 
colleges, community college districts, university 
branch districts, technical institute districts, 
and municipal universities, or the board of 
education of any school district, may, in addition 
to all other powers provided in the Revised Code, 
contract for, purchase, or otherwise procure 
from an insurer or i~surers licensed to do business 
by the state of Ohio for or on behalf of such of 
its employees as it may determine, life insurance, 
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or aiclcness, accident, annuity, endowment, health, 

medical, hospital, dental, or aurgical coverage 

and benefit•, or any combination thereof, by mean• 

ot insurance plan• or other type• of coverage,

family, group or otherwiae, and may pay from funds 

under it• control ~~d available for such purpose

all or any portion of the coat, premium, or charge 

therefor. ~11 or any portion of the coat, premium, 

or charge therefor may be paid in such other manner 

or coJl'lbination of manners as the governing board or 

the school board may determine, including direct 

payment by the el'lployee, and, if authorized in 

writing by the employee, by such governing board or 

school board with moneys madft available by deduction 

from or reduction in salary or wages or by the fore

going of a salary or wage increase. Division (B) (7) 

of section 3917.01 and the last paragraph of section 

3917.06 of the Revised Code shall not prohibit the 

isauance or purchase of group life insurance 

authorized by this section by reason of payment of 

premiums therefor by the governing board or the 

school board from its funds, and such group life 

insurance may be ao issued anrl purchased if other

wise consistent with the provisions of sections 

3917.01 to 3717.06, inclusive, of the Revised Code.• 


The operation of the foregoing statute with respect to former 
employees would appear obvious. The benefits authorized by 
R.C. 9.90 extend only to those individuals who are currently
employed by a state university. It is clear that individuals 
who are no longer employed by any of the institutJons so 
specified, simply do not come within the purview of this Section. 

In conclusion, a state university is without power to pay 
insurance premiums for individuals or the families of individuals 
who are no longer employed by such university, whether termination 
of employment was brought about by retirement, retrenchment or 
death. 

Your third and fourth questions both concern the operation 
of R.C. 124.39, which provides for the payment of accumulated 
sick leave credit to state employees, and will, therefore, be 
dealt with concurrently. 

Since it has already been established that the unclassified 
civil service employees of a state university are state employees 
for the purpose of R.C. Chapter 124. they are included within 
the provisions of R.C. 124.39. That Section, which authorizes 
a cash payment for unused sick leave credit upon retirement, 
reads as follows: 

•A state employee paid directly by warrant 
of the state auditor may elect, at the time of 
retirement from active service with an agency 
of state government and with ten or more years 
of service with the state or any of its political 
subdivisions, to be paid in cash for one-fourth 
of the value of his accrued but unused sick leave 
credit. Such payment shall be based on the 
employee's rate of pay at the time of retirement. 
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Payment for •ick leave on thi• ba•i• •hall be 
con1ldered to eliminate all •ick leave credit 
accrued by the employee at that time. Such 
payment ahall be made only once to any employee. 
The maximum payment which may be made under thi• 
section ahall be for one-fourth of one hundre~ 
twenty days • 

(Emphasi• added.) 
Since atate university employees are not paid by direct 

warrant of the state auditor, they are governed by the proviaiona 
aet forth in the second paragraph of R.c. 124.39. Prior to a 
recent amendment to this section, the benefits provided therein 
were available only to those employees paid by direct warrant 
of the state auditor. As amended, however, the provision• of 
R.C. 124.39 extend to all other employee• covered by either 
R.C. 124.38 or R.C. 3319.141 as well. It should be noted, how

ever, that the behefits conferred by the second paragraph of 

R.C. 124.39 are not of precisely the same nature as thoae 

afforded to employees paid by direct warrant of the state auditor. 

The amendment merely grants to each emplaying unit the dis

cretionary authority to provide a payment in the amount desired, 

if at all. See Opinion No. 74-013, Opinions of the Attorney

General for 1974. 


Although the employing units do possess some discretion 

with respect to the adoption of a policy providing for the 

payment of accumulated sick leave credit, the time at which 

such payments may be made is clearly specified. The statute 

expressly states that the time of payment shall be upon the 

employee's retirement from active service. The term retirement 

is considerably narrower than either •termination• or •resig

nation.• Retirement specifically denotes the termination of 

employment after a certain number of years of service, according 

to a formal procedure. To construe the statute aa authorizing

the payment of accumulated sick leave credit UIX)n the mere 

termination of employment, would permit an unjustifiably broad 

application of the statute. 


In conclusion, therefore, R.C. 124.39, as amended, 

authorizes a state university to make a payment for accumulated 

sick leave to an employee upon retirement. Such a payment may 

not, however, be made at the time of an employee's resignation 

from a state university prior to retirement. 


Please note, however, that an employee who has resigned

will not lose the benefits of his accumulated sick leave if he 

ls re-employed in the public service within 10 years of the 

date of his resignation. R.C. 124.38. 


Your final question concerns the payment to unclassified 

employees of a state university during periods of short term 
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military aervice. R.C. 5923.05, which provide• that all public 
officer• and employee• in the military service shall be entitled 
to a leave of absence, reads as follows, 

•All officer• and employees of the state 

or the political subdivision thereof who are 

members of the Ohio national guard, the Ohio 

defense corps, the Ohio naval militia, or 

mel!lber• of other re1erve component• of armed 

forces of the United States are entitled to 

leave of absence from their re1pective duties 

without loss of pay for such time as they aro 

in the military service on field training or 

active duty for periods not to exceed thirty

one days in any one calendar year.• 


It is clear that state university employees are included 
within the purview of R.C. 5923.05. 

The benefits conferred upon all state employees by this 
Section clearly preclude any attempt on the part of a atate 
university t~ reduce the employee's regular salary during 
such leave. In concluding that the al"Ount paid to an e711ployee 
for his military service can have no bearing upon the ar.10unt 
of payments made to the same employeo by the state, ny prede
cessor stated in the syllabus of Opinion No. 1468, Opinions of 
the Attorney General for 1960, as follows: 

•An employee of the state or one of its 
political subdivisions is entitled under Section 
5923.05, Revised Code, to leave of absence for 
military service without any loss ot pay from 
his employer for a period of not more than 31 
days in any one calendar yP.~r, regardless of 
the fact that such employee may be paid for 
his military service: and the provisions of 
said section take precedence over any con
flictinq provisions of a municipal corporation, 
charter or otherwise." 

There has been no change in the pertinent provisions which 
would ju8tify a result contrary to the one set forth in Opinion 
No. 1468, supra. 

It is clear, therefore, that an ernployee ot a state 

university is entitled, pursuant to R.C. 5923.05, to a leave of 

absence for military service without any loss of pay from his 

employer for a period of not more than 31 days in any calendar 

year, regardless of the fact that such ernploy~c may also be 

paid for his military service. 


In specific answer to your questions, it is r.y opinion and 

you are so advised, that: 


1. A pregnant employee may, pursuant to R.C. 124.38, be 
granted sick leave for any incapacitation due to pregnancy, 
whether such incapacitation occurs during the pregnancy or sub
sequent to the birth of a child and for any illness, whether or 
not such illness is related to the pregnancy. !n addition 
an employee may be granted sick leave for any illness that occurs 
among members of his immediate family, whether or not such 
illness is related to pregnancy. 
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2. A •tate univer1ity l• without power, pursuant to R.C. 
9.90, to pay in•urance premium• for individ1.a1a or the fa111iUe1 
of individual• who are no longer employed by the university. 

3. R.c. 124.39, aa amended, authorizes a state university 
to make a payment for accumulated sick leave credit to an 
employee upon retirement. Such a payr.ient may not, however, be 
made at the time of an employee'• reaignation from a state 
university prior to retirement. 

4. An employee of a •tate university is entitled, pursuant 
to R.C. 5923.05, to a leave of absence for military service 
without any 101• of pay from hi• employer tor a period of not 
more than 31 daya in any calendar year, regardless of the fact 
that such employee may also be paid for hia military service. 
(Opinion No. 1468, Opinions of the Attorney General for 1960, 
approved and followed) 




