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·OFFICIAL OPINIONS. 

CHANGE IN JCI:JT SUB-DISTRICTS. 

COLUMBUS, Januat;Y 15, 1900 .. 
M. Cahill, Esq., Eaton, Ohio. 

DEAR SJ:rc-Your Jetter of the 12th inst. at hand, asking for a construction 
.of the latter part of Sec. 3950 of the Revised Sta.tutes. The part of the section in 
question reac-19' as follows: · 

"4nd any joint sub-districts established by proceedin~s 
in. the Probate Court may be dissolved, changed or altered as 
provided in this section at any t ime after the expiration of five 
years,· or the court may dissolve the same at any time upon 
being petitioned to do so by two-thirds of the voters resiwng 
in the district ~vhich is affected by the change, when the best 
interests of the school demand such dissolution, change or 
alteration.!' ·· 

Sections 3934 and 3941 inclusive provide foi· the establishment of joint su\1-
districts·J,jy the Probate ·court on appeal from the proceedings o!. Township Boards 
o! Eclu~ation having territory included in said joint sub-district. 

Now the part of the section above quoted, provides in effect, that any dis
trict so established by the Probate Court may not be change.d ag-ain by the -
Board of Education ·having territory included therein, until after tl!.e expiration . 
of. five years from the time of establishing such district by the Probate Court, 
but that the Probate Courf may dissolve the district at any time. upon the petition 
,of two-thirds of the voters residing in the distric~ That is while the Boards ·a( 
Education cannot change the district established by the Probate Court until after 
five years, yet this district may b~ dissolved sooner if h~o-thirds of the voters 
residing in the district (that is the join't sub-district so established), petition the 
Probate Court to do so. I am 

. · I 

Yours very truly, 
J. M. SHEETS, 

Attorney ·General. · 

DISTRIBUTION OF MONEY COLLECTED .BY PROSECUTING 
ATTORNEYS. 

; 

Hon. Wm. P. DeHart, Cambridge, Ohio. 
Coi.;UMBUS, January 15; 1900. 

1 
DEAR SIR:~Your letter of January 15th addressed to Hon. Lewis D. Bone- . 

brake, State School Commissioner, is referred to this office for answer. In this 
letter you inquire as to the prope·r distdbutiot~ of moneys collected by the pr·os
ecuting attorney and paid into the county· treasury, under provisions of Sec. 
4163 of the Revised Statutes. Said section relates to the .distr ibution of personal 
estates, and in part provides as follows: 
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"If the1·e be no person living to · inherit the same by the 
provisions of this chapter' such personal property sha!l pass 
to at~d be vested in the state; and the prosecuting attorney 
.o1 the county in which letters of administration are granted 
upon such estate shall collect the same and pay it over to the 
treasurer of such county, to be applied exclusively to the 
support of common schools of the county in '\vhich the estate 
is so collected, in such manner as prescribed by law." 

The method of disti·ibuting mo'neys so colletted and paid into. -the county 
treasury, is provided for in Sec. 3964 of the Revised statutes which reads as 
follo"Ys : 

"Each county auditor shall annually i;11mediately. after his 
annual settlement with the county treasut·et· apportion the 
school funds for his county. The state common school 'fund 
shall be apportioned in proportion to the enumeration of youth 
to districts, sub-districts and_ joint sub-districts and fractions 

of districts and jo-int sub-districts within the county, "' * * 
and all other money in the county treasury for the support 
of common schools and not otherwise appropriate_d by law, 
shall be apportioned annually in the same manner as the state 
common school fund." 

You· are advised, thel'elore, that the money paid into the county. treasury 
in accordance with the provisions -of section 4163 is to be distributed among 
districts, sub-districts and j'oint sub-districts and fractions of districts and joint 
sub-districts within the county in proportion to the enumeration of y~uth, in 
the same manner as th_e state common school fund is apportioned. 

Yours very truly, 
J. M . SHEETS, 

Attorney General. 

EXPENDITURE BY COUNTY COMMISSIONERS WITHOUT 
CERTIFICATE OF AUDITOR. 

CoLUMBUS, January 17th, -1900. 
W. H. Fuller, Esq., Wattseon, Ohio. 

DEAR Sm :- Yo,ur inquiry of January 15th concerning the proper , construc
tion to be placed on Sec. 2834-b oi the Revised Statutes is at hand. 

Your inquiry goes, first: To the validity of a contract involving the expen
,!iiture of money by the county .commissioners, without the certificate of the 
'auditor to the effect that the· money required for the payment of the ·obligation 
contracted, is in the treasury to the credit o·f the proper fund, or the taxes to 
r;lise such fund have been levied, and in process of' collection and has not been 
appr.opriated for any other pmpose. 

Second : To the authority of the county auditor to draw his warrant on, 
th~ treasury for the payrrient of an obligation thus incu~red without such certifi
cate being previously made by the auditor. · 

This section is a substantial copy of Sec. 2702 of the Revised Statutes, but 
is made to apply to county ·commissioners. 

That cot!nty commissioners .and other municipal officers have M powers 
except those conferred 1 by statute, and that when the statute points out the 
manner in which they shall contract, 'the manner thus pointed out must be 
followed, are elementary principles of law. 

It has been so frequently held by the courts -of Ohio, from the Common Pleas 
to_ the Supreme Court, that a contract involving the expenditure of money made 
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· by municipal officers without such certi.ficate·as required by Sec. 2702 is void, and 
·· imposes no obligation on the. municipality, that a citation of the cases is unnec-
-essary. · 

However, in the case of the City of LanC'aster vs. Miller , 58' 0. S., 558, _the 
. same principle was again announced and emphasized. 

Such contracts being void and imposing no obligation upon the county, it 
follows as a matter of course that. the auditor has no power to draw his warrant 

··On the treasury for the payment of such claims. The county owes nothing; 
it is as though the commissioners had never attempted to act. In s uch a case 
the auditor would be liable to a suit on his official bond for a violation of his 

.. official duties. This is a salutary provision and· prosecuting attorneys should see 
· to it that it is strictly followed . I am, 

Yours very truly, 
J. M. S H EETS, 

Attorney General. 

FEES OF COUNTY OFFICERS-SECTION 1069. 

COLUMBUS, Jamtary 18th, 1900. 
E G. McClelland, Bowing Grem, Oh·io. 

DEAR Sue-Your letter of inquiry is at hand and contents noted. 
You ask whether the county aLtditor is entitled to compensation for keeping 

·up the index to the commissioners' journal. 
Section 1Q69 Revised Statutes provides what s~lary county' officers shall 

· receive annually; other sections provide for what services the auditor shall recetve 
.. additional compensatio·n and the amount thereof. 

It will· be seen by consulting Sec. 1069 o.f the Revised Statutes that a liberal 
. salary is awarded. This salary is given the auditor in payment for ali services 
for which there is no specified provision for extra compensation. In Strong v. 
Commissioners, 47 0 . S., 408, speaking for the court Judge Bradbury says: 

·"'The fact that a duty is imp-osed upon a public officer will not be enough to 
· charge the public with an obligation to pay for its ' performance, for the legis• 
-lature may deem the duties imposed to be fully compensated by the·privi!eges and. 
other emoluments belonging to the office or by fees permitted to· be charged and 

· collected for services connected with such duty or services and hence provides no 
direct compensation therefor' to be paid out of the public treasury." 

In Jones v. Commissioners, 57' 0 . S., 209, Judge Spear speaking for the 
court, says: "The auditor's services .in making .the report for the commis
sioners must be deemed, if not gratuitous, .at least satisfied by the salary attached 

· to his office, and that he is not entitled to extra compensation for such services, 
p;~yable out of the county treasury." . 

I t follows from these decisions and others o.f like tenor , that unless the 
, statute clearly provides for extra compensation, the auditor mttst render the 
·services fo r the salary. • 

As suggested. in your letter it was held in Jones v. Commissioners (Supra) 
· that the auditor is not entitled to extra compensation for work on "commis
sioners' journal." Then why sl~ould he be allowed extra pay ,for keeping up the 

· index? Is not that woi·k on "commisstoners' journal?" The same clause which 
requires him to keep a complete record of the commissioners' proceedings requires 

"him to keep an index of the same. . 
At the close of 'sec. 850 it is provided that in counties where the index has 

· not been kept up,. the commissioners inay contract for making the necessary 
: index, a?d the compensation. there provided. for · wa·s evidently intended for 
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making this index, which the predecessor shoul( have made, as it would be
unfair to require a successor· to do without compensation what should have been. 
done by the predecessor. • 

Yours very truly , 
J. M. SHEETS, 

Attorney General. 

FEES COUNTY AUDITOR AND INFIRMARY , DIRECTORS. 

CoLUMBUS, January 22nd, '19QO. 
flon, F·red E. Gttthery, Prosecuting Attorney, Marion, Ohio. 

' DE,\R Sm:-Your letter of Jan. 18th, addressed to F . S. Monnett, Attorne,Y· 
General, is referred to ·this o·ffice for answer. , 

A very full discussion of the law as to salary and· fees of county auditors is 
f-ound in the case of Jones, Auditor, :v. County Commissioners, 57 0. S., 189. 
Ft:ont a study of that case and other cases togethe.r with the statutes of Ohio· 
these propositions seem to be evident : ' 

.1st. A county auditor can only eharge a fee for those service's to whkh 
compensation L> by law affixed. 

2nd. That the ·other scrviccz required by Jaw of a county auditor must be · 
deemed satisfied by the salary attached to his office. 

Keeping' these propositions in mind, the answer tQ. .. eacli of your questions
will depend upon : 

1st. Whether tJ~e services for which a fee is charged are such as are required. 
by law of the county auditor. 

Zncl. Whether any compensation is affixed by law to said services.· 
\llfith these principles before us we will take up your questions in order. 
First : As to· the ch<.rge for clerking for the board of equalization, v1.e pre- · 

surnc you refer to the county board of equalization. 
Section 2804·of the Revised Statutes provides fqr a ·cot!nty board· of equaliza-· 

t.ion of which the auditor is· a member, and the section makes no pi·ovision £01:' 
a clerk .for the board or for any compensation for the county auditor. 

Section 1021 n1akes the ·county auciitor by virtue of his office secretary of the · 
commissioners except when otherwise provided by law. 

As tl{ete Is no speciai provision fer a clerk for the board of commissioners 
when sitting as a county bo<u:d of equalization, I think that it is clear that the · 
auditor, by virtue of his office, 'is the clerk of said board, and as no extra com
pensation is · provided for such services, it is cqua!Iy clear that such services are· 
considered satisfied by the ··salary attached to his office. This is especially evident· 
from a consideration of Section 1078 oi the Revised Statutes which provides that 
it shall be unlawful for any cotmty auditor to charge or receiv~ any other or · 
further fees . or compensation as a clerk of any board or other services rendered. 
by hii1J . .. 

In answer to your second quest ion concerning, "Indexing . the Voucher · 
Book;" I <U'n unable to . find :tny st.atute providing for 'the keeping and indexing· 
Of a voucher ·book The commissioners can only lawfully order the auditor to · 
keep such records and ·books as are provided by law. lf they direct the making · 
arid keeping of records ;md books for which there is no statutory provision, their.' 
proceedings would be ·entirely without authority and void, arid any payments . 
made by them out qf the county funds for such services would be illegal. 

I n relation to the compensation for services under Sections 1029 and 2'749, 
it is sufficient t' say that these sections impose upon the auditor t he duty of fur

. nishing the assessors of ~he . county with all p,roper and· necessary b-lanks and~ 
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fo rms furnished by the auditor of sta te and also to gke ,instruct ions to the· 
ass·essors as to their duties. N.:>thing is said about compen&-ation to the audito r · 
for these services, unless it is t~ be foun'd in Section 1029, whicf1 is as follows : 

"The auditor shall furnish the several assessors an blanks 
necessary for their use in the discharge of the duties. enjoined 
·upon them by law and all reasonable charges the·refor shall be 
allowed by the county commissioners and paid out of the 
county ·treasury." 

From a consideration of both. sections above referred to, i am of the opin ion.: 
that the " reasonable charges" for which payment is provided is not meant as. 
compensation for the services of the aud itor, but is designed merely to ,cover the· 
reasonable cost of the ·blanks. · · 

, Your fourth question relates to· ch-arges for special dupl"icates of d itches,. 
which you say the auditor .claims to be a part of the record of the ditch . . 

·section 4504· p rovides fo r making a complete record of each ditch improve-· 
ment in a suitable book and atso what data shall be used to make up such record· .. 
You will observe that the record ends with the final order of tl1e commissioners. 
In the •face of th is plain provision it is d ifficult to see how the Claim can be made' 
that enter ing a ditch on the dupl icate is a part of the record required by law to · 
be made. • 

Your- fifth question rel<ttes to the eipenses of infirmary di rectors while attend
ing to their duties. 

·Section f68 provides a per d iem ·eompensation for members of th'e board of · 
inftqnary d irectors ·in addition to "actual traveling expenses." I n the absence 
of any jud icial .construction of the statute, I have no hesitancy in ·saying .that. 

, every prO"per <tnclnecessary expense incurred by a member of the board of infi.rmary
dircctOI~s··in the discharge of his ditty, including s uch items as meaJs, horse feed , 
C<ll" fa1·e Or charge for other mode .of COnveyance are all properly included in
actual traveling expenses .and shouLd be paid for by the county. 

Your sixth question refers to tl; e· charge .. by county atiditors for registel"ing· 
county bonds. T he ' only s tatutory provision I am · able to fi.ncl allowing the· 
auditdr compensation for registering county bonds is fom1d in Sec. 2711-20 which 
permits the· holders of atiy coupon bonds of the county to exchange them lor· 
registe1·ed bonds, bu t the' expen:..e of such exchange shall be paid jy the holder · 
o f the bonds and not out of the county fund. I find no authority [or the· auditor· 
charg ing the county fo r copies o r transcripts of any of the records of his office' 
furnis hed to purchasers of bonds or any other persons. · Payment for such copie;. 
or t ranscripts should be made b)' the· parties ordering them: · 

As to the charge for indexing, I am not entirely clear · as to your meaning. 
If you•mean the index of the commissioners' jourual , the auditor is not authorized·. 
to make any charge for keeping ttp this index, as it is a part of the -worl( on ~the 

·journal , and' such service is a part of the work which he is required to do for his 
s~lary_- · However , . in counties whet·e . the il)clcx has not been k_ept,. the i:ommis-: 
StOilets a<e authonzed by Sec. 850 oi the ~tatutes to cause an mdex to pe made. 
o f the past re>::o rds for such p-:!riod oi time subsequent to the first day of Jan
uary; A. D. 1880, i1s they may cietermine, and for making- such inUex the auditor: 
would be entitled to such compensation ·as is provisecl for like service·s. in .other· 
cases. 

Respect fulfy submitted ,. 
J. M. SHEETS , ' . I 

Attornet General. 
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TAXATION--'BOARDS OF EDUCATION. 

•. COLUMBUS, OHIO, Jan. 23rd, 1900. 
Hon. W . D. Guilber,t, Auditor of Stote. 

MY DEAR Sm:-The letter of Jan. 18th, addressed to you by J. A. Williatils 
asking that you ans~ver certain questions therein propounded is turned over to me 
fol' answer by yo~u· department. 

The questions thei"ein propounded are as follows: 
1. As to the liability of the board ·of education for the payment of assessmen~ 

for the improvement of city streets under what is known as the "Taylor La·w."· . 
2. As to the liability of the board for the payment of assessments for cleaning 

of streets under ordinan.ces of council. · · 
3. As to the liability of the board .for the payment of assessments for fhe 

opening or widening of streets in the city. 
4 . . vVhether the collection of such assessments ·can be enforced in contra

vention of the provisions of Section 3973. 
The property referred to in these questions is exempt from taxation by. ·the 

1aws of the State of Ohio, and it was held in Toledo vs. Board of Education , 48 
0. S. 83, that such lands were exempt ·rrom street assessriients. It was also held 
in Board of Education vs. Toledo, 48 0 . S. 87, that such property was a:so 
exempt from side walk ass~ssments. Section ·2275a · provides for assessing such 
improvements against the properly of the board of education in the city . of Cin
.cinnati; but the same was held unconstitutional by the Superior Cour t. of Cin
cinnati, in the case of the Board o.f Education vs. Auditor, 35; Bulletin ·2fl4·, 
.so that it seems clear, following up the logic of these decisions, that , it is not 
within the power o[ the city to assess such property with the expense of, street · 
improvement nor of side walk . No more would the city have.the power to assess 
such property . with the expense · of cleaning the streets. 

Hence, it is the op.inion of . this office that these assessments must be. paid by 
the city. 

Respectf\tlly submitted, 
J. M. SHC.ETS, 

Attorhey General. 
\. 

CAPITAL STOCK OF INSURANCE COMPANIES. 

1 CoLUMDUS, 0., Jan. 24th, 1900. 
Hon. 'VV. S. · M ~tthews, S1tpt. lnstWCI1lCC '· Columbus, Ohi~. 

DEAR StR :-In your letter of Jan. 10th, you ask this departmein for a writ-
ten opinion upon the following qtlC5tion: 

· · ' 'Can an ins'ut'ance company be organized on the stock 
plim and for profit to do all or any part of the btisit1t'ss 
mentioned in the second clause of Sec. 3()41 with a le~s capital 
stock than $100,000.00?" · 

. Seotiotl 3641 forms a part of the insurance law·s of the State of Ohio; and the. 
second clause of said section is as follows: 

· A 'co.mpany organize·d under this chap.ter may: "make in- · 
su.rance upon the health of individuals and against personal 
injury, disabl.ement or death, resulting from traveling or gen- . • 
era! accidents. by_ land and water; make insurance against "''· 

• loss or damage resul:ting from aecident to properly, from • 
. cause other than fire or lightiling; guarantee the fidel'ity of 
persons holding places of public or privat~ tntst, who 111ay 
be required to, or. do, in their trust capacity, receive, hold, 
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. control, disburse public or private moneys or property; guar- · 
antee the performance of contracts other olhan ins~ranc·e poli-

. cies; guarantee the validity of titles to renl property, and 
execute and guarantee bonds and undertakings required or 

· permitted in all actions or proceedings, or by law allowed." 

I understand that it •has been the holding of your department ,that all insur
ance col.;panies· organized under the laws of O~io shoufd have a capital stock 
of at le'ast one hundred thousand dollars. I would be very loath indeed to· make 
a holding that. would change the rule ·Of your dep<trtnfent in that respect, if I 
could find authori•ty in the statut.;; for such rule. In view of !the importance of 
the question, a brief review of t'he insurance legislation of Ohio may not be· 
out o f place. 

Chapter 1 of Tit le 2 o f the Revised Statutes of Ohio contains the general pro
visions of the statute governing the creation of corporations; but Sec. 3269 of 
this Chapter provides that the provisions of uhis chapter -do not · apply when . 
special provision is made in .the stbbsequent chapters of this title, but tlie speciaf . 
provision sha ll go'vern unless it clearly appear that the provisions ;:tre cumulative. 

It has been lield by •the. Supreme Court of Ohio (38 0. S. 347) that special' pro
vision has been made in Chapters lO and 11 of T itle 2 for the creation of insurance 
corporations, and that such corporations are thereby withdrawn from the opera
tions of the general provisions of the statute as found in Chapter 1 of said: 
title. 

Chapter 10 of Title 2 relates exclusively •to life insurance companies, while 
c;hapter 11 in which Sec. 3641 is found, relates to insurance companies other 
than life. · · · 

The first special pro"¥ision for the regulation of Insurance Companies doing 
business in Ohio was enacted by the Legislature in the year 1872 (Vol. 69, 0. 
L. 140). 

The first chapter of this Act provides for -the incorporation of insu.rance com
panies other .than li fe ; and Section 3 of said chapter in so far as i-t is pertinent to 
this inquiry provides as follows : . 

"No joint stock company shall be incorporated under this 
chapter with a less capital than $200,000, which stock shall be 
divided into S'hares of $100 each." 

Section 23 of the same chapter made pro~ision for companies heretofore or
ganized for the purpose of insurance other than life, which provision with but 
little change is to be found in Sec. 3B32 of the Revised Statutes. T·he follow
ing year i. e. 1873, Sec. 3 o·f said Act was amended oto read as follows: 

"No joint stock company shall be incorporated under this 
chapter with a smaller · capital than one hundred t•housand 
dollars'· which stock 'shalf be divided in shares of one hundred 
dollars each." (70 0. L. 147.) ' 

Section 3 of said Act passed into the Revised Statutes of 1880 as Section 
3634 and read as follows: · 

"l:l'o company shall be incorporated urider this ohapter 
with a smaller capital than one hundred thousand dollars.!' 

1~he original act as amende<! was · repealed and Sec. 3664 was amended April 
14th , 1888 (85 0. L. 273) to read : · · 

"No joint stock fire i~sura,nce company shall be incorpor
ated under this chapter with a smaller capital than one hun
dred tliousand dollars," al\ll_the original section 3634 was 
ret)_ealed. "' 
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This section ~vas again ~mended in 1891 ,(88' 0. L: 101) to read as follows: 
·"N·o j"Oi•nt stock. fire ·insurance company and no join>t

stock live stock insurance c-qmpany shall be· incorporated 
under this chapter with ·a smaller capi~al than one hundr~d 
thousan-d -dolla···s." · 

In making th.e above quotations, . I have ·omitted for :the sake of brevity ill 
"tha-t_part of the sections quoted which relates to mutual companies. It would appear 
from the·· foregoing that the general provision •that all insurance companies should 

'•have a capital stock -of not less than one ·hundred thousand dollars which was 
contained in Se·otion 36311 of the Revised Stattttes of 1880 was dropped by the 

:amendment .to said Section in 1888, and in ' that amendment provision was made 
·•only for the capita1 s~ock of joint stock fire insurance companies, while in the · 
.amendment ~o said Section in 1891 a further provision was made as to the capital 

--stock of joint stGck •lh'e stock insurance companies. I am unable to find in any 
other section of the statute a general provision requiring all insurance com

. panies doing an insurance business other than life to have a capital 'Stock of 
•$100,000.00. ' 

I do find, howeve-r, in various sections of the statute special provision as to 
· the capital stock of companies doing a pat:ticula.r kind of business. For example 
:in the third clause of Section 3641 it is again provide<;l th<tt companies insuring 
live ·stock shaH have a capital . of one htutdre<). tlfottsand dollars wi~h at least 
25% of the capital stock paid up, and in the fourth clause -of Sec. 3641 i·t •is, 

_provided: · 
"That n.o company org-anized under the laws of th<: State 

to transact fhe business :af gi.taranteeing the fidel~ty of persons 
holding places of ptibiiC oi· private 1ni~t, 01'. of executing ·0 1' 

guaranteeing bonds or unde1'takings, as aforesaid, shull com
me11ce business until it has deposited with the•Superi11tendcnt · • 
of lnsurunce two •hundred. thousand dollars in securities etc." 

A like ptovision is ulso mucle in the S<line sectiqn fot: companies organized 
· ttnder the Ia ws o[ another state. Seotion 3641-o \vhich authorizes · r. col'npany to 
do what is called an Employers I,.iability .InsuraQ.ce, a dep·osit of fifty thousund 
dollars with the Superintendent of Insurance is required before being authorized 

·.to transact such business. ~ · 
SectiJn 3653 provides •that mutua'! insui·a~ce companies having net assets 

not less ·than two hundred thousand dollars may issue <polices upon. either rhe 
·mutual or stock plan.' . 

. Section 3660. requires compa-nies organized. under the laws o·f a foreign gov~ 
-ernfnent to deposit . with the Superintendent of h1surance fo·r ·the ·benefit of the 
.security of policy. holders residing in this State, the sum of not ·Jess than one 
hund,red thousund' dollars in st-ocks or bonds. While Sec. 3662 a.bove referred to 

. as a part of ··bhe· original act of 1872 provide~ that 'a.ny c-ompany heretofore or-
ganized under· a·ny law of this Stute which pas not collected in the whole amount 

·Of its subscribed captia1 stock, shall retain from .the declared dividends 50% of 
.such dividends 'and apply the same as a credit upon the unpaid shares of stock 
··until its s~cck shall be fully paid. If 'the ·dividends so credited do not by the 
·first -of January· 1878 P'lY up such stock in full, then the whole amount of such clivi

. de.nds should be retained and credited "until the whole subsci-ibed capiSal, not 
'less in' any case 1:han ·.one hundred 'thousand ·dollars, shall ·be paid up." But htis 
· section by its •terms would seem to apply only to c-ompanies -organized before 
. its enactment. 

It is to be remembered in c_9nsidering. this section that it originally> f_2nned 
·part. ofa comprehensive act, one section of which con~airied a generaJipro
·vision fiXing :t11e ·minimum .antottn<t of capital stock required of insurance com-
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:panies thereafter to be organized , cind ·th is section meraly provided a method 
by which companies already in existence -should bring their capital stock up to 

·the requi red amount. The general provision applicable to all insurance com
_panies has since been rep.ealed , and in its place we have special p rovisions ' 
fixing the anioun<t of capital stock requin~cl' of insurance companies doing speci
·fied kinds of business. It can h~rdly be claimed that be-cause this section (3662) 
is retained \n the statute , its meaning and purpose is so changed as to take the 
_place of the general provision and fix a standard by which the ,capital stock of 
all irsurance companies shall be determined. A consideration o£ all the sections 
of the statute above quoted seems to 11;1e to evince an intention on the par t o[ 
·the Legislature to do away with any general p rovision fixing the am oun-t of capital 
stock required of insurance companies, other than life, orga'nized in this State, 
and to make such special requirements as to ·the capital s·tock as · t'he nature of the 
busiliess to be conducted by the companies might seem to demarid. This legis
·tative intent is all the more clearly manifest when we cons id.er .the sections of the 
statute which provide for examinat ion of insurance companies by the Super inten
dent of Insurance and proceeding against suoh as he shall find to be in an · 

-~msound condition. · 
I am of the opinion therefore, that a company may be organized in this 

State to do t>he •business pro·vided for in the second clause of Section 3641 with · 
.a less capital stock than one hundred thousan<l dollars , unless -they · und~rtake 
to do the kind of bl,lsiness provided for -in said second clause of said section · for 
which a certain capital stock is required to wit : "To guaran tee the fi delity of per
:sons holdiing places of public or .p r ivate trust," or "execute o r guarantee bonds 
and under ta.kings, " for which busine$S the four th clause of said section 3641 ce
quires that a depo$it of two 1mndrM thousand dollars shall be made with bhe 
Superintendent of · Insurance as a condition precedent cto commencing business . . 

R espectfully submitted. 
J. M . SHEETS, 

Attorney_ General. 

TEACHING CAT ECHISM IN PUBLIC SCHOOLS. 

CoLUMBUS, 0 . , Jan: 25th , 1900. 

Hon. Lewis D. Bonebrake, Commissioner of Schools, Colttmb!l.s, Ohio. 
D EA'R SIR:-Your letter of J an. 24th requires an answer to the following 

quest ion: 

"Has the board of education of a special school district , in which the patrons 
are all Roman Catholics, the power to autJhorize the catechism of the church 
and Catholic Bible 'history to be taught in .the schools dur ing regular school 

·hours as regular branches?" 
It will be observed at the outset that such a school is a publiCI school , organ-

. ized under and by virtue ·of the laws of the State of Ohio·, and is supported oy 
the school funds of the State. Hen'ce, such a distr ict is part of the public school 
system of Ohio, and is governed by the school Jaws of the State. T he organic 
law of the Stat~ is the Con&titut ion, and Article 1, Section 7 provides: 

"All men have a natural and indefeasible r ight to worship· 
Almighty God accOr·ding to the dictates of their own con
science. No person shall be compelled to attend , ereot , or 
suppol't any ·place of worship, o r maintain any form of wor
ship, against his consen1: ; and no preference shall be given , 
by law, to any religious society; nor shall any interference 
w ith the· rights of conscience be permitted." . 
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Anticle 6 Section 2 pr·ovides: 
"The General. Assembly sha·ll make such provisiOn, by 

taxation or obherwise, as, with· the income arising from the 
school trust fund, will secure a. thoroug.h and efficient system 
of common schools throughout the Sta-te; but no religious or 
other sect or sects, shall ever ·ll<ive any exclusive right to} oi
control of, any part of the school funds of t11is State." 

If the queS<tion propounded were answered in the affirmative where would'. 
suoh doctrine ,lead us? T.he public school funds of the State would be diverted. 
to the use of a particular sect, and used, in part at least, in teaching the religious. 
doctrines of that sect. ' 

. One of the provisiohs O'f Article 1, Sec. 7 abo·ve qt;oted is; 

"No person shall be compelled to · attend, erect 01· sup
port any place of worship, or maintain any form of worship, 
against his consent." 

The public school funds of t•he State of Ohio are raised by taxa<tion. Every 
pupil in the State within the school age is entitled to attend, free, ·the public· 
schools, whether he be a paupe1: or a millionaire. The patrons o i ~he diSttrict. 
referred to, might not pay a single cent of the taxes which are being used to
defray the expenses .of their schools: The Legislature of ·the State levies a school. 
tax on all <the 'J)roper.ty of tl'ie State, so that a tax payer of Cindnnati may be: 
compelled to contribute to ~he suppo1•t of the school in question. · . . 

In the case of Bloom v. Ric;.hards, 2 0. S. 387 et seq., Judge . Thurman.. 
in commenting upon Article 1, Sec. 12 says: . ' 

"Neither ChristiaJiity nor any other system of religion 
is a pal't of ·the Jaw ·o.f this State. ·We sometimes ·hear it said 
that all t;eligions are tolerated in Ohio; but the expression. 
is not strictly accurate; much less accurate is it to say that one 
religion · is a part of ·our law, and all ·Others only ·tolen11ted. 
It is •not by mer·e toleration -that every individual here is 
protected in his belief 'or disbelief. He reposes not upon 
~he leniency of the government,: or the liberali·ty of any class 
or sect o.£ men, but upon his natural, indefeasible rig'hts of 
conscience, which, in .the language of 'the . constitution/ are 
beyond the control or interference of any human authority. 
\Ve have no union of church and S~~te, nor has our govern.:.. · 
rnent ever been vested with authority ·~o e~force any religious. 
observance simply· because it is religious." _ 

If the boar<l of education ha<l the power to aut•horize the religious doctrines: 
of any particular sect to be taught in .t.he public schools, the .public school funds. 
of the State, which .are contributed io by ev~y tax payer in the State·, and in. 
which every tax payer in the State is· ititerested, would be diverted to the use of 
the particular sect and used, ln. part at least, in -teachi1ig the re,ligwus doctrines. 
of that sect. This, in my opinion, would be· a clear infraction of both provisions 
of ·the constitution above referred to. It wouJ.d compel one person to contribute 
to the ~upport of a ohurch, whether he was willing or not. it would also 'be a 
setting apart of a portion of rhe ~choo.J funds ,of the State for . the support, to 
some extent at least, of the pal'ticular religious sect, whose -doctrines were being 
taug•ht. · ' · 

It was held in Weir v. Day41 35 0 . . $. 143, that a board of education had no ' 
power to lease a pitblic schoo) house ·{o be U!iP~ in teaching a private school, 
although ·the branohes ·proposed to be taught wei·~ the. same as those .taught in 
the public schools. Why? .Because ~h.at school house for the time being was 
being divert~d from. the channel attthorized by law. · Taxes were ~vied and col-



A'l' 'l'On:NE'l GENEHAL· 17 

l ee ted, and that sc'hool house was built to be used ·and occupied for public 
schools. That was a11 -effort ' to divert the use of the ·school hous·e from a lawful 
purpose, to wit: to be used for pr ivate schools. If the board of education had 
power to lease· for a pr ivate school, it could lease for dwel ling ·purposes; and t-hM 
would of course be a complete diversion of the schcol funds. 

In the case suggested in your question, not only would a public school bui ld
ing be used in which to teach the religious doctr ines of a par ticular sect , but 
the public school funds would be used ·to pay fo,· such religious teachings. It 
matters not, that in this particular instance, all the patrons of the school happen 
to be Catholics, the money defraying. the expenses of that school , was 110<t raised 
in that distr ict, but all over the State of Ohio. Also pupils o f different religious 
fa ith have a .right •t'o attend· the school, even though they might not be -resi-· 
dents Qf that district: 

If it be lawful to teach 'the religious doctrines of any particular sect in the
public schools, provided the board of education authorizes it, then all that would 
be necessary to make such a proceeding lawful, would be to elect a majority of 
the board of education of a particular re ligious sect, and for the time bein'g t>he. 
religious doctr.ines of· that sect to which the board of education belonged, would 
be taught in that school. Go a step fttr~her.: A par ticular sect might get contro) 
of tl1e Legislature of Ohio , and enact laws enforcing the religious teachings 
of that sect in all the public schools of the State, ""i1ich no body for a moment 
would claim could sta11d the test o f the constitution. T he board of education is 
the mere, creature of the Legislature, an agency designated by which to carry out·. 

' t he provisions of the law. If the c11eator is not authorized under the constitution. 
to enforce the teachi'ngs of a particular sect in the public schools' much less is: 
the creature g·iven that power. 

If suol1 doctrine were to prevail our proudest boast, that every person may 
worship: Gad according to the dictates of his own conscience, untrammeled by the: 
feHers of any religious sect, would be a mere mockery. 

I·Ience , 1 say to you, that it is my opinion that if any religious sect in the· 
State . of Ohio is using the public sc•hool funds in the man ner suggested ·in your 
!JUCstion ·, even if aut·horized by rhe boar·d oi Education, it is .an u;ilawful diver
sion'.()[ the school funds of the State of Ohio, and should be prohibited. 

Respectfully submitted. 
]. M. SHEETS' 

Attorney General. 

CONSTITUTIONALITY. OF PROPOSED ' CENTENNIAL 
APPROPRIATION. 

W. D. Guilbert, Audito1· of State. 
CoLU:VInus, Omo, Jan. 25th, 1900'. 

DEAR Sm:-I have examined into the question to some extent as to whether 
the legislature had the constitutional power to cohtract a deb't for the purpose of 
aiding the Ohio Centennial to be held a:t Toledo, Ohio, in the year 1903. 

Art icle 8, Sec. 1, of the Constitution provides : 

Section t "T he state may contract debts to supply casual 
deficits or failures in revenues, or to ri1eet expenses not other
wise provided for; but the aggregate amount o f s uch debts 
di rect and contingent, whether contracted by virtue of one o~ 
more acts of the general assembly, or at different periods of 
time, shall never exceed se·ven hundred and fifty thousand 
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dollars; and the money ·arising from the crea~ion of such debts, 
shall be applied to the purpose for which it was obtained,' or to 
repay the debts so contracted, and to no other purpose what
ever." 

. Section 2 of the same article provides: 

Section 2. "In addition to the above Hmited power,· the 
stat~ may contract debts' to repel invasion, s uppress insurrec
tion, defend the state in war, or to redeem the present out
standing indebtedness of the · state; but the money arising 
from the contracting of such debts, shall be applied to 'the 
purpose for which it was raised, ·or to repay such debts, and 
to no other pta·pose whatever; and a ll debts incun:ed to 'redeem 
the present outstanding indebtedness of the state, shall be so 
cdntracted as to be payable by the sinking fun d, hereinafter 
p rovided for , as the same shall accumula.te.~' · 

Section 3 of the same article provides: 

Section 3. "Except the d~bts above specified in sections 
one and two of th is article, .no debt whatever shall hereafter 

~# •• 

·; 

·. be c reated by or on behalf of the state." · . · 

These three sections are the contt:oll.ing sections with reference to the .powJI
<of the legislature to contract debts. If the legislature has any power to. create a 

, -debt for the purposes named, it is der ived from the fo\owing clause of section 1 

one : "Or to meet expenses not otherwise prcwicled for." 'Without going into • 
a deta,iled discus.sion of the question oi· p rovisions of the constitution, it is clear 
to my mind that the word "expenses" used in the clause just referred to ,. com-

. prebends only the constitutional obligation inherent in ,the govemment and insep-
arable from the operations ·or the government. The w11ole tenor 9f the con
stitution contemplates that one legislature shall not create debt to be turned over 
as a legacy to its successor. The power to create debts , was elaborately dis- ., 
cussed by Judge Swan in the case of Ohio v. Medbery .et al. , '7 0 . S. 522, and 
foUowing. 

I n commenting upon section 1, article 8, Judge Swan enumerates the cir
cumstances under which the legislature may contract a debt. On page 533 he 
says: 

"Now it is only under the exigeticies enumeta~ed, that is: 
F irst: \rVhen there is a casual deficit or failure in revenue, 
and, secondly, when, from some cause, the revenue provided 
is .n.ot sufficient to meet the expenses, that the state can con
tract any <:lebt; for, as an exception to the sweeping prohi
bition against the state contracting any debt whatever ; the. 
-co!lstitution provides that 'the sta~ may contract debts to 
supply casual deficits o r .failures in revenue, or to meet · 
expenses. not otherwise provided for ." . 

This seems to be· the only case in which tlie Supreme Court has directly con
sidered and pass~d upon the meaning of this clause, and the decision· of the 
·coul·t in that case, fully sustains the proposition that the legislature is without 
t he constitutionai power to create a debt undet: the circumstances named· by you. 

Very t ruly, 
J. :i\IL SHEL>TS, 

At torney General. · .. 
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FEES OF COUNTY RECORDER-SECTIONS 1154-5. 

CoLUMBUS, OHm, Jan. 25th, 1900. 
1F1·ed E. Gt!thery, Ma·rion, Ohio. 

DI~AR SIR:- Yours of Jan. 23rd is at hand ~nd contents noted. The questions 
to which answers are sought require a construction of Sections 1154 and 1155 
.Revised Statutes. 

It seems from your letter that the recorder claims the right to enter both 
direct and reverse in this general index, each tract o f land conveyed, as marty 
times as there are gt:antors in the conveyance, and charge ten cents for each 

.entry: e. g. If there .arc two· grantors a:nd five tracts conveyed, he claims tl1e right 
to enter each tract twice both direct and reverse, making twenty entries, and 
.charge therero·r, two ($2.00) dollars. While you contend, that he is entitled 
to ten cents for each lot or parcel of land, regardless of the number of grantors, 
or whether. indexed both direct and reverse or not. · . 

Section 1153 requires the recorder to keep an alph~ibetical iiH,lex of the instru
·ments presented for record. and Section 1157 provides that the person presenting 
·the instrument for record shall pay the fee therefor: . 

Sections 1154 and 1155 provide that the commissioners may order a general 
:index to be made and kept up in addition to the alphabetical index. And Sec
tion 1155 further provides that .for indexing any Jot or par~el of land, ten cents 
shall be allowed. · 

Section llfi8 provides that for making the general index of records transcribed 
'by or.der of the commissioners, [rom other counties and mutilated records, the 

· recorder shall be paid such sum as is fixed by the commissioners. These are all 
the provisions bearing on the fees of the recorder for keeping up genei·al indexes. 
So his (t~es for keephlg up the gene ral index au: legulaled whully uy St:ction 1155. 
And thj;; section is so plain there is no room for doubt as to the meaning. He 
is enti.t.led to ten cents "for indexing any· lot or parcel of land." And it matters 
·not whether there be one grantor or twenty. This sect ion• provides for payment 
by "lot or parcel" and in ·that ' manner only. 

It was held by the Supreme Court of Ohio in Clark vs. Commissioners , 58 
0. S. 107, that "to warrant the payment of fees or coml)ensation to an officer out.· 
of the county treasury it n1ust appear that such payment is authorized by statute." 
That principle has beeri emphasized so frequently that · it would seem those 
officers who are not satisfied with the compensation the law gives them would 

· ei~her acct!pt of the provision that is made for them or resign. 
You are clearly right in your contention. 

Very truly, . 
J. M. SHEETS, 

Attorney General. 

SO.LDIERS' RELIEF COMMISSION. 

Wiiliam Kli11ger, Lima, Ohio. 
CoLUMBUS, 0Hro, J an: 26th, 1900. 

DEAR Sx.n:-Yours of Jan. 25th inquires whether section 3107-54 empowers · 
·the county commissioners to pay the "Soldiers' Relief Committee" their expenses 
·and compensation for services rendered .in performing their duties as such com-
·mittee. · 

· It will be observed· that section 3107-52 prov-ides that the "Soldiers' Relief 
. ·Comr~ission shall be appointed by the common pleas judge for the respective 
'counties of the state. This commission, after being appointed and qu~l ified, shall 
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appoint for each township aud warti oi t1feir respective counties a "So.ldiers' 
Relief Committee." And Section (3107-51) enjoins upon these several committees 
certain duties. So it will be observed that ~he ··soldiers'· Relief Commission'' and 
"Soldiers' Relief Commit tee'' arc two distinct and · separate bodies. Section 
(3107-54) provides for the paymel)t of expenses and compensation to the "Soldiers' 
Relief Commission," not to the ''Soldiers' Relief Commit tees." Hence, . it is 
apparent that Sectioh (3107- 54). makes no provision' for payment of expenses and 
compensation to the several "Soldiers' Relie£ Committees" of the county, .and as 
the s~atute makes no provision for the payment of these "committees" for their 
services or expenses incurred, ,it is hardly necessary· to add tl,1at thei r services must 
be rendered g1·atuitously. In Clark vs. Commissioners., 58 0 . S., 107, it is held, 
"To warrant the payment of fees oi' compensation to an officer . out of the coun.ty 
treasury, it must appear that such payment is autho-rized by statute." That 
principle has been repeatedly emphasized so frequently by the Supreme Court of 
Ohio that an extended comment is unnecessary. . 

In all instances where no compensation is .provfded fo r , a person accepting: 
a position of public trust must perform these services without compeJ)sation. 
See the cases collected upon that subject in the case just referred to. 
· Hence, it is clearly my opinion that the · commissioners ha~e no r i_ght to 

allow these several "Soldiers' Rel ief Committees" any compensation for their 
services. or even pay them for money expended by them in 'the performance of 
their. duties. • 

Very truly. 

-~-----

, -,;J 

] . M. SHEETS, 

Attorney General. 

.. 
FEES CLERK OF COURTS- SECTION 1:2-ltl. 

CoLUMDUS, Omo, }an. 26th, 1900. 
Hon. Charles Kiuue·y, Scc:·etary of State. 

DEAR Sm:-Your communicatio;i requires an answer to the following qt\es
tions: 1st. Is the clerk ' of the courts entitled to pay for reporting cases· to the 
Secretary of State other than cr imi1al ca?es? 2nd. For reports made pursuant 
to secti.on 1248 of the Revised Sta"Mtes, shall the county or stat~ pay for sucli 
services? · 

· It will probably be conceded that if the derk is required under the law to 
report to the Secreta1y of' State divorce cases, juclgn.1ents, etc., he then "rs entitled 
to COillpensation allowed in s~~tion 1:250. As to whether he is req:'\red to report 
cases other than criminal to the Secretitry of State clepe11ds upon th / construction 
to be given the last' clause of Section 1248.' viz : "And such other information as · 
the Secretary of State requires.'~ The. origina:l .statute requiring•this informatioh 
to ,be furnished will be found in volume 6<1. p. l'i, of the session Ia ws. The bst 
sentence of the fi;·st .scclion of lhat act provided: "Said report shall also.,HJOw 
the number of suits for 'divorce, with tlte cause and the result in each case; a.ncl· 
also such other information of general interest as said commissioners require." 

In ,-ohime 7~. p. 87, et seq., of the session laws, wil l be found the. act pro-· 
vid ing for the revis ion <tnd consolidation· of the statute laws of Ohio·. The second 
section of this act provided tl-iat the comm issioners .appointed should amnng other 
things bring together "All the statutes and parts of statu tes relating to the same 
matter; omitting redundant and obsolete enactments and such. as have no inA uence · 
or ·existing' rights · or remedies, p1aking alterations to r'econcile contradictions, 
supply omissions, ·and amend imperfections in the original acts, so .as to reduce the 
general statutes into as concise and COmJ?rehensive a form as is consistent w~th 
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dear expression <>f the will of the general assembly." Pursuant to that author.ity 
Section 1248 was substituted in lieu of the first section of the act above referred 
to. It has been frequently h~ld by the Supreme Court of the State of Ohio 
that the revision of the sta tutes on a particular subject presumably has the same 
construction as the original, although the languag~ has been changed. See 
State ex rei vs. Stockley, 45 0. S., 304, and cases collected. 

Going back then to the original act, it is clear that the last clause as it now 
appears in Section 1248, authori;>;es .the Secretary of State to require ·statistics 
with reference to divorce cases and other actions· brought in the common pleas 
court. Hence, ;,~s the clerk is required to fur.nish such statistics, Section 1250 
provides that he shall be paid tl1erefor. 

What were 'or iginally Sections 2 and 3 of the act found in volume 64, p: 17, ' 
et . seq., session laws are now condensed and form Section 1250 of the Revised 
Statutes. Section 3 of that act .provided that fees for such services should be paid 
out of the county treasury. Hence, applying the same construction, it will b,e 
dear to my mind without any other reason, fhat fees provided for in Section 1250 
should be paid out of the cotinty treasury. But Section 1250 furnishes an addi
tional reason. It provides upon the failure to perform his duties, he shall fo!·feif 
double the amount of his fees, and this forfeiture inures to the benefit of. the 
county treasury, for tb<! reason that the forfeiture is to· be deducted by the com-
missioners from his compensation othen~ise due. · · 

Hence, my conclusion is, that the cierk is not only entitled to pay for addi
tional statistics over and above that 'with reference to criminal causes, but ht; is 
entitled to pay out of the county treasury. 

Very truly, 
J. M. SHEET5, 

Attorney GeneraL 

~-.· · · E:MPLOYERS' LIABILITY INSURANCE-S;ECTION 3641. 

COLUMBUS, OHIO, Jan. 27t.h, 1900. 

Ron. 11V. S. M :ttli:rws: S1:pt. lnsumucc , (olum.bu.s, Ohio. 

DEAR Sm:-Your letter to this departrne·nt under date of January lOth, 1900, 
.requires an answer to the following quest ion: 

''Will an insura;1ce company o rganized under the laws of 
a foreign government, authorized to do the business men
tioned in the second clause of Section 3641, but desiring to 
do only the business mentioned in Section 3641-b (Employers' 
Liability) be required to deposit one hundred and fifty thou
sand dollars, or will a deposit of fifty thousand dollars be 
sufficient?" 

The second clause of Section 3641 provides several different kinds of insurance 
that may be carried on by an insu'rance company other than life, to-wit: 

1st. Make insurance against accidental loss or damage to 
property from causes other than fire or ligl-itning. 

' 2nd. Guarantee the fidelity of persons holding places of ' 
trust. 

3rd. Guarantee the performance of contracts. 
4th. Guarantee titles to real property . 
. 5th. Execute and guarantee bonds. 

I do not understand that a single company need engage in all the kinds of 
insurance above enumerated, although a company mi~ht be organized to issue 
-policies in one or more of the class of risks set out in said second clause, but 
snch a company would be thereby excluded from insuring any of the risks pro
vided for in the 1st, 3rd and 4th clauses o.f said section. 
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Section 3641-b merely adds another class of rislcs, i. e.; empl~yers' liability,. 
to those enumerated in the second clause of Section 3641, so that a company 
organized· to do one or more oi the kinds ~f insurance specified in said second. 
clause, may also do an employers' liability business. · 

I have no doubt also that a company might do employers' liability insurance 
without doing the other kinds of insurance mentioned in said second clause. 

The question is, whether the provisions requiring a deposit of fifty thousand 
·dollars of companies doing employers' liability as specifted in Section 3641-b is. 
in addition to· the general provisions of Section 3660 which requires Joretg.n com
panies to deposit one hundred thousand dollars. Or, in other words~ whether· 
Section 3660 can apply at all to companies doi'ng only employers' liability business?' 

I understand that the form'et~torney General, i\1r. Monnett, rendered an. 
opinion to your depaftment to •he 'effect that Section 3660 did not apply to com
panies doing employers' liability bi.tsiuess, and that acting in accordance with 
.such opinion a.t least one company organized tinder the laws of a foreign go·v- · 
ernment has been admitted by your department to do such business in Ohio· 
by making a deposit of $50,000.00 only. I see no t:eason at present to change 
the rule in this respect. 

Section 3660 formed a part o! the general act of 187~ ~ntitled ''An act to reg-· 
ulate insurance companies . doing ' insurance business in the State 0f Ohio." 
The kind of insurance known as "Employers' Liability" was not known iit Ohio
at that time, or at least no provision was made fo r it in said act, and it was not· 
lmtil 1891 that such insurance was recognized by the Sta tutes of Ohio · 

Under the authority of the case of Ebersole v. Schiller, Adm'r, 50 0. S., 
701, and the cases there cited, I think Section 3660 can have no application to the 
kind of ·insurance provided for by Section 3641-b. • 

Respectfully, 
] . E. TODD, 

Assista11t ·Attorney General. 

AiVIERICAN SERVICE UNION. 

CoLUMBUS, OHIO, Jan. 29th. 190~. 

Hon. Dw-ight Harrison, State Inspector of Building an~ Loan Associatums, Colztmbus, 0. 
DEAR SrR:-In compliance with your request, I herewith ~ubmit an opinion 

as to the status of the American Service Union.- I have ca('·~.,llly examined the 
policy ·or contract issued by the American Service Union, ~nd notwithstanding 
their denial, I am of the opinion th,at the kind. of b·usiness do'ne by said Union 
will make them subject to the provisior.s of the act of April 25th, 1898 (93 0. L., 
401). That the provisions of Sec: 1 ~said act are i1 part as follows: . 

· "~very corporation, partnership and association other 
than a building and loan association, doing in this ~tate, the 
business of placing or selling certificates, bonds, debentures 
or other investment securities of any kind or description on 
the partial payment or installment plan, and every investment \. 
guarantee company doing business on the service dividend 
plan, shall, before doing business in Ohio·, deposit with the 
State T.reasurer, twenty-five thousand ($25, 000) dol lars, either 
in cash or bonds of the United States or of the State of Ohio 
or of a1iy county or municipal corporation in the State of 
Ohio, for the protection of the· investors of such certificates, 
debentures or other investment securities." · 
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This Union in its policy or contract specifically guarantees to do three 
things. Fh·st : To pay the dues and asse.ssments required to maintain certain 
insurance policies in force. Second: To invest such sum in building and loan 
stock as will produce at a certain time a ·stated amount- oi money. Third : In. 
addition to said stated amount of money, if the contract be maintained to· 
maturity to pay a certa in dividend. 

It seems to me that these ccnditions and stipulations in the contract clearly· 
bring the business of this Union under the kind designated in said section by 
the terms, "placing and seil ing of investment securities," and in order to conduct 
such eusiness in Ohio, s;id Union would be r equired to comply with the further· 
provisions of said act in r.elation to the deposit with the State T 1:easurer the sum.' 
of twenty-five thousand ($25,000) dollars either in cash or of the kind of bond's. 
designated in said section. ~ 

Yours very truly, 

]. E. ToDD, 
Assistant Attorney GeneraL 

FEES COUNTY OFFICERS. 

COLUMBUS, 0., Jan. 31st, 1900. 
Fred E. Guthery, M:ll'ion, Ohio. 

DEAR SIR:- The questions which you ask in your letter of· Jan. 29th , I will 
try to answ.er in their order: 

1st. Can the Sheriff collect $2.00 per clay while attending on the Common 
Pleas and Circuit ·cour.ts? 

Sec. 1211 makes it the cluty o[ -the sheriff to attend upon the . Common P lea£ 
and <;:ircuit Courts wh~n they are in session . That is part oi his officia·l duties , 
and of "coursc he must attend to them. And it has been repeatedly ·held, t hat, 
an officer can have no ex.tra compensation without it _is expressly provided for 
by statute. Hence,. the collec•ting- of $2.00 per day, in my opinion, is wholly un
authorized. Sec. 553 autho-rizes the Court to appoint court constables. The pur
pose ' oi that section is .to furnish officers oto attend upon the·· Court when the sheriff 
is otherwise engaged. 

Nor in my opinion can ~he -deputy co.Jiect $2.00 per day for attending upon 
the Court, for th.e law appiicable to sheriffs, is. equally applicable to their 
depu~ies. . 

2nd. In the sheriff's proclamation for .holding elections, can he charge and 
collect 8 cents per mile for: conveying the notices to. each township and posting· 
the same as required in Sec. 2967 of the Revised Statutes? Sec. 2966 provid'es 
that he shall receive 50 cents fo1; each townS'hip. I.t makes no provision for · 8 
cents per mile, and there is no other provision anywhere in the statutes author
izing this charge for the duties specified in Sec. 2967. Hence, in my opinion 
8 cents per mile is wholly unauthorized. , 

3rd. Can the clerk charge and receive for making c,our•t dockets to be p~id 
out of the county treasury when ordered to do so by the Court? Sections 4957 
and 5136 provide that such dockets shall be made by him. Ne1ther section pro
vides for any pay -therefor. However, Sec. 1260 provides that he shall 'receive 
4 cents for entering each case on the bar and court calendar each term. In these 
sections, the words·, "calendar'' and "docket", in my opinion, are .used inter
change~bly for , in no place in the statute is 't-here an express provision that the 
clerk ·shall keep a court calendar and those two -words are synonymous. Hence, 
there is provision for pay and i.t is to be cl;arged as costs in the case, and, as 
there is no further provision for payment, under .the ruling o( 58 0. S. 107, and 
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very ·many other cases that might be cit.ed, he can receive no further compensa
tipn. Hence h is charge of $75.00 per year for making the dockets in the Com
mon Pleas, and $20.00 for making Circuit Ciul't dockets, are charges unwarranted 
by the Jaw. It is a matter of no importance that the Cour t has ordered him to 
make these dockets, the statute orders him to do so, and the order of the Court 
i~ a mere nullity. · 

4th. Is the Clerk entitled to $300.00 per year to be paid out of the coun ty 
treasury in paymellt for his services rendered in criminal cases wherein the State 
fails to convict or fails to collect the costs? Sec. 1261 ·provides that he shall be 
paid out of the county t reasury only in the event he t~enders services which are 

· JlOt paid by the collection oi the costs in the case. It is entirely ckar· that if he 
. Tendered no se1:vices in an~ case in which the costs were not collected, ~he county 
·would owe hirn nothing, and 'it i!\otrequally clear, that -the county in all events 
<>wes h.im ro~hing c~cep·t•·the acfc:af amount of costs due him in such cases as 
.are mentioned in these sections to viit :-Cases wherein the .State fails to collect 
the costs or fails ·to convict, and his charge of $300.00 pe;· year is wholly un
wan·<\nted. 

5th. Shall •the auditor's salary as provided ior in Sec. 1096, rernain the same 
throughout the year , or shall it be increase~! as soon as it is determined by the 
quadrennia l enumeration, · that the population will warrant an increase? 

From your statement it would appear ·that at the commencement of the last 
year of the auditor's term to wit:-The third Monday in October, 1808, he was 
receiving his annual salary ii1 ·monthly· payments of $135.83, and that immediately 

' updll!lld~ terminin·g the number oi male inhabitants pursurant ·to the. quadrennial 
enumeration to wi( About Apri l lOth , 1899, he commenced to· cl·raw $147.49 a 
month. In my ·hasty examination of the question; I have ·been unable to deter
mine the purpose .of .the Legislature in authorizing the quadrennial enumeration 
as provided in 'Sec. 1527 of the Revised Sta tutes. And as Sec. 1069 pro;vides for an 
annual and not a monthly salary, it would seem that his sala.ry would be determined 
at the commencement of the year. The question has o'ccurrecl ~o me whether or 
not under the constitution, the .audi tor would not be bound throughout h is entire 
te rm by the amount of salary clue him at. the commencement of his term. (Sec 
A.rticle 2, Sec. 20 Constitution.) T his however, is a mere ·suggestion as · press 
of business is' such that I am unable to follow up the thought. Upon ·the whole · 
however, I am of the opin i<>n, that. the auditor is n.ot entitled to. ai1 increase 
of his salary in .the manner suggested in your letter, after the commencement of 
the year. · f 

6th. Are the commissioners entitled to chat'ge reasonable ~xpenses incunecl by 
' ~hem while attending to their official duties over ~nd ~b-ove theit ";'er diem and mile
age. Without an extended d iscussion of the ques.tion, it would seem that the 
latter portion of Sec. 897 authorizes them to make such charges. 

Very truly, 
]. M . SHP.ETS, 
Attorney General. 

. IMPROVEM~NT BY COMMIS~IONERS ON COURT HO USE . 

CoLUMSUS, 0 , Feb. 1st·, 1900. 

Bcnjamht Mec/l, Esq. , Prosecuting Attonwy, .Upper Sanduslty , Ohio. 

Dg,\R Sr.rc-You r letter of recent date is at hand. You ask whether a con- . 
tract providing for an improvement ·upon th~ Court House amounting to $3 ,500 
can be legally let by the commissioners without plans, specifications and bills·o f ma
ter ial being prepared and submitted, and .. without adver tising o r receiving bids for 
the same. 
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The contract submitted to tl"i is office, to say the least, provides for an im
provemen•t and an alteration o( the court house and comes within the provisions 
of Section 797 of the Revised Statutes , and if no plans and specifi~~ations, bills 
of material, etc., were submitted then the contract would violate the prov isi~ns 
of Sections 795 , 796 a nd 797 of the Revised Statutes. · 

Yop say this contract was let without public adve1,tisement. If sud1 be the 
case, then it is prohibited by Section 798 of the Revised Statutes, which requires 
that there m ust be an adver-tisement and a public letting, where the amount of 
the conotract exceeds one thousand- dollars. I take it for granted, as you have 
said nothing upon the subject,. that the auditor has filed and recorded his cer
·tificate as provided by Section 2834-b of the Revised Statutes, _to the effect ·that 
the money is in the treasury to the credit of the proper fund, and not otherwise 
appropriated sufficient in amount to pay for the ·improvement proposed. to be· 
made. If, however, the auditor lias failed to do <that, the contract would be void 
for that reason. · 

Section 790 provided that before any such contract shalt be valid, it niust be 
submitted 'to the prosecuting abtorney for his approval, and unt il approved by · 
·him and h is approval endorsed thereon, tl{e contract shall be null and void. I 
take it fo r granted from your letter that you have not appro.ved -the contract, and 
if such be the case, for that' reason :t will be void. · I have not the time to call 
your atte11<tion to the differe-nt paJ'ticulars wherein this contract does not co111ply 
with the provisions of the sections of the Statute already quoted, but you wilt 
readily see upon reading these ~tatutes wherein this contract fai ls ~0 comply with 
the statutes ci~ed . I am, 

Yours truly. 
J. M . SHEETS,« 

Attomey General. 

Ci-IANGE OF SOURCE OF WATER SUPPLY IN VILLAGES. 

CoLUMBUS, 0., Feb. 1st , 1900. 
State Board of Health, Columbus, 0 . 

GENTLEMc:lc-Your inquiry requires an answer to the following que$tion : 
What is the remedy where a city o r village changes and extends its source of water 
supply without the approval and ag-ainst the disapproval of the State Board of 
Health. 

I find upon examination of the .provisions with reference to the State Boa·rd 
of Health that Sec. <109-25 R S. provides that the water supply of cities a:nd villages· 
are subject to the inspection and approval of the State Board of Health , and that 
they must not extend or use a water supply that has not been a-pproved by the State 
Board of Health, or use a water supply that has been condemned. Sec. 409-29 pro
vides that all laws prescribing pena1ties and mode of proc_eedure appl icable to local 
boards of health, shall apply to the State Board fo Health. Among the provisions 
for local boards of health I find that .Sec. 2137 provides that any person violating 
the provisions of the chapter relating to local boards of health, shall be fined any 
sum not exceding one hundred ($100.QO) dollars for the first offens-~, and ft~rther 
provides for both fine and impr isonment for· the second offense. 

A_ceording to your letter the c<>uncil of the city of vVooster has used a water 
supply not only without the approval but against the -disapproval of the State Board 
of Health. Hence, they would be viola-ting o-ne of the provisions· of Sec. 409-25 
above quoted. Hence, under Sec. 409-29, they would be liable to the penal-ties 
provided in Sec. 2137. 

Yours very tn\ly, · 
J. lVL SJ-IEETS' 

Attorney GeneraL 
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TAXATION OF LAND OWNED BY CEMETERY ASSOCIATION .. 

. I CoLuMnus, 0., Feb. 8th, 1900 . 

Cary !&IICs, Esq., P.rosecttting Attorney, Lo11do1t, Ohio. 

DEAR SIR:-Yours at hand and contents noted. I gather the following facts . 
.from your communication : A Cemetery Association owns a traot of nine acres 
of land which is used exclusively for burying purposes; it owns another tract of 
f1fty- two acres adjoining, which is not used for burying purposes, but is leased 
as agricultural lands, and the profits derived therefrom are applied to the im
provement of .the cemetery. The Ce1i1etery Association holds this tract in trust 
by virtue of the· will of one Ric-hard Cowling, deceased, for cemetery purposes 
whenever the sa1~1e shall j)e_ rieeded as such. · 

" 

The q~1estion ·to whi~ah yotl seek an answer, is whet-her the fifty-two acres. 
of land is exempt fl·cfm t,ilxation? 

Article XII. Sec. 2 of the Constitution provides. 

"Laws shall be passec;! taxing by_ uniform rule * * 
all real and personal property according to its true \,aJue in 
money; but burying grounds * * may by general 1l'.WS 

be exempt from {axation." 
Section . 2732 of the l}evised Statutes provides that, 

"All lands used exclusively as grave yards for burying 
· the dead, except such as are held by any person, company or 
corporation, with a view to profit, or for the purpose of 
speculating in the sale thereof, shall be exempt from tax-
ation." 

Section 3571 provides: 
· "A company or assopatlon incorporated for cemetery 

purposes mar·pu•·chase, appropriate, take by gift or devise, 
and J10ld, no-t exceeding one hundred acres of land, which 
shall be exempt from taxation, and from being appropri
ated to any other public p~trpose, if tised eclltsively for burial 
purposes, and in no wise wil'h a view to ·profit." 

It will be observed that the Constitution pro·vides that burying grounds
may be exempt from taxation. This provision gave the Legislahtre the option t<r 

exempt theri1 or not. It chose· to· exempt them. But i-t will be ·observed that 
the prime condition of exemp.tion is that the land must be "burying grounds", 
{lnd it will not be claimed that •the Legislature can exempt any property from t{lx
atio-n, except t·hat mentioned in ·the Constitution. In my opinion Sections 2732' 
and 3571 have in no way conflicted wi·th -the Constitution; but they emphasize 
the fact that in order to escape taxation the lands must be used exclusively for 
burial purposes and in ·no manner with a view to profit. 

From reading these sta1utes it is apparent that two cond~tions must exist be- · 
fore .such lands are exempt .from taxation: 

First: Held exclusively for buri<Ll purposes. 
Second: Held in no manner with a view to. profit. 
The absence of either condition makes .the land taxable. Both conditions, 

in my opinion, are wanting ·in •this case. "Burying grounds" are lands iri which· 
the dead are iaid to .rest. Th·e lands in question are leased for agricultural pur- · 
poses, and with a view to profit. The fact that .the profit is used to improve the 
cemetery is of 1)0 importance. It is still profit, whether expended for charity, 
for the improvement of a cemetery' or is hoarded. If the application of the rentals. 
to the improvement of the cemetery exempts ~he tract of land from taxation, 
with equal propriety .could a brick block be exempt from taxation by proving: 
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that the rentals were used in improving a cemetery owned by the proprietors 
of the building. 

Courts have frequently been called upon to pass upon exemptions from tax
ation u~Hler the Constit~1tion, and the statutes above quoted , and have uniformly 
confined -the exemption to narrow limits, and have laid down the rule that prop
erty, to be relieved .from taxation, must come clea.rly within the exemption. 'Fol
lowirig out this rule o f construction the Supreme Court held in Gerke v. Purcell, 
25 0. S. 229, th&t a parsonage was not exempt from taxation even though built 
on ground attached to the church edifice; for it was not used e.vcl11sively for public 
worship , although it was used for the suppor t of· public worship. 

So the 52 acre tract in question is taxable for i~ is no·t used exclusively as a 
cemetery. Although it may be used for .the support of a cemetery. It will be 

·seen from the foregoing that the faot , that the testator limited the purposes to : 
which this Association might apply this land, is of no importance in the case. 

Respectful)y submitted. 
J. M . SHEETS, 
Attorney General. 

LABEL UPON_ EXTRACT FOR FLAVORING. 

CoLu~rnus, 0., Feb. 7th, 1900. 

Hon. Joseph E. Blacllbu·m, Dai1"J' aml Food Comm·issio11er. 

DEAR ~IR:-Yours of Feb. 6th, at hand and c6nten<ts.noted. You ask whether 
a label upon an extract in the iollowing foni1, "VANILLA 'or flavoring IcE CREAM, 
CAKES, ETC. T his is a compound of 50% extract of vanilla and 50% extract of 
tonka," is in conflict with the pure food laws of Ohio. 

This'.' purpoJ'ts to be a compound and the label purpor-ts to set fort·h the in
gredientS· of that compound, which is required by the act of April 22nd, 1890, 

· 87 0. L. 248. The1~c is no bther provision of the statt1te that we are able to find 
that bears upon this question. Hence, we are of the opinion that such a label is 
no t in conAiot with the pure iood law~ of Ohio. 

Yoms truly , 
]. M. SI!li:ETS, 

Attorney General. 

ANi·.JUAL ALLOWANCE OF COUNTY AUDITOR-SECTION 1076. 

Cot.uMnus, Omo, Feb. 8th , 1900. 

W . 1. Beckley, Attor·uey-at-Law, Ravenna, .Ohio. 

D EAR Sm :-Your letter of the 6th ,inst. calls for a construction from this 
office o f s~ction 1076 of the R. s. 

In the act of April 24th', 1877 (74 0 . L., 124) Sections 1069 and 1070 of . the 
R .S. appeared as Sections 1 a11d 2 of said act, while Section 1076 of the R. S. 
appeared as Section 9 of said act and read as follows: 

"Section · 9. That the board of county commissioners of 
the several counties in this state shall have authority and are 
hereby required to make an additional allowance to the county 
auditor for clerk hire, not exceeding t\venty-five per cent. of 
the annual allowance made in Sections one and two of this 

·act , in the years· when the real property is required by Jaw 
to b~ appraised." 
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It is beyond controversy therefore that the "~nnua l allowance;' conten1plated 
hy the legislature in the original act, was the allowance now found in Sections 
1069 and 1070 of the R. S. 

Section 1076 was ·amended· and changed to its pre~ent form by· act of the 
Jegislature June 3rd, 1879 (76 0 . L., 117).' Th~t change was accomplished by 
on1itting the words, "Sections one a;1cl two ·of th is act , and, substituting in their 
place the words, "·preceding sections." Is this such a change in the phrase
ology of the. statute, as to change the meaning of the te rm, "annual allowance"? 
I cannot think so. A mere change •. of phraseology in a revised or amended 
statute do.es not change the former construction further thati appears evidently 
intended .. And this is true although there may be an omission o r addition of 
words. Such has been the uniform hold ing of the Supreme Comt of Ohio. 

The chai1ge made in clle ph raseology of this section does not disclose evident 
intent on the part of th(lt legislatu!·e to change the construction of the section , 
and hence, the formJr cGnstruction should be adhered to . 

T his view is strengthened whcu we consider the nature · o.f the allowance made 
to the county ·auditor in SectiotJS 106!) and 1070 . and the allowance made in . 
Sections 1071 and 1075 inclusive. The allowance made in the last sections above 
referred to is not annual in its nature, but is merely fees, which a re paid to the 
audito r upon the perfonnance of the services stated in those sections. vVhile the, 
allowance referred to in Sections 1060 and 1070 is str ictly annual in its nature, 
and is paid to the anditcr, not as payment for particular services, but as salary 
for the· performance of the general duties of his office. 

You also call attention to an opinion from this office to the effect that the 
county commissioners were entitled to their expenses over and above .their 
mileage and per· diem while performing their duties within the county, and · 
suggest that Section 897 will ha rdly bear ·that construction and request fu rther 
opinion from this office. · 

The opinion refer red to w,1s sent out at a time when the offi<;e wa6 very , 
much pressed with urgent business , and the statute was not carefully considered. 
Owing to the fact of press of bu~iness and the statement of the prosecuting 

·attorriey desiring opinion that upon examination of the sta tute he was of the 
opinion himself that the commi~sioners were entitled to · such allowances, the 
opinion in question was rendered hastily. Since the decis ion of the Circuit 
Court of Morrow county to the effect that they were not entitled to such allow
ances, this office has carefully considered that question and is now of tlie opinion 
that the, construction placed upon this statute by the Circuit Court is enti rely 
correct. The mileage provided for in this section was evidently intended to. pay . 
the reasonable expenses o·r the commissioners while within the cou.nty , and it 
would hardly be reasonable to construe that they should at the same time be 
paid their expenses in :;ddit ion thereto. 

Se'cti'on 897 provides that in counties wherein no special provision .is made 
~the commissioners Slhall receiv.e for services, . 

"when necessarily engaged in attending to the business per
taining to his office under the direction of the board, and 
when necessary to travel on official business outside of his 
county, shall be allowed in addition to h is c<Fmpensation 

.· a,nd niileage ·as herein provided, any other reasonable and 
necessary expenses a,ctnally paid in the discharge of his 
official duty." 

The clause, "And when ,necessary to travel on offlcial business outside ot 
' his county," in my opinion limits the payment o f additional necessary expenses 
to business performed while outside of his county. 
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True, this section as it' now sta nds is somewhat ambiguous, but we are 
aided in the construction now adhered to by .consulting the o riginal act. 

The act w.hich became Section 897 of the R. S. will be found in 0 . L., vol
u me 72, pages, 169 and 170. I t is there provided a mong other .th ings tha t: 

"Each commissioner for his services when necessarily 
engaged in attending to 'the business of the co unty pertaining 
to h is office under the direction of the board , other than 
in attending regular or called ~essions o f the board o f com
missioners shall be allowed the · same per diem as is pro
vided by this act for attendance upon session of t he board, 
a nd when necessary to travel on official business ou t o•f h is 
county, shall be allowed in additio n t hereto h is reasonab le 
and necessary expense actually paid in t he discharge of h is 
official duty." 

T he provi!;ion as it then stood was unambig uo us and clearly provides for 
payment Of expenses only when on business OUt Of the COUnty (and . 1LS stated 
above in th is opinion), "A mere change of p hraseology in a revised or am,ended 
statute does not change .the former construction further t han appears evidently 
intended. And this is true air houg h there may be· an omission or addition of 
words." I deem it unnecessary to cite decisions in suppQr t of th is proposition 
as they are fam iliar to you. , 

I have been unable to get the opinion o f the Circuit Court of Morrow 
county, hence do not know the reasons given for the decision. 

Very t ruly yours, 
J .. M . SHEETS, 

Attorney General. 

R1GHT OF I NSPECT OR TO CONDEl\•IN COU RT HOUSE. 

COLUMBUS, Omo, Feb. 9tli, 1900~ 
J,f arcus Slto11{', Esq.: X_cnia,. Ohio. 

DEAR Sm :-Yours containing communicat io n from the Inspector of ·work
shops and Factories at hand. Your inqui ry requires au, answer to the following ·. 
q uestion: Does a county court house come within the class o f bu ildings enum
erated in Section 2572 of the Revised Statutes . and has the I nspector' o f ·w ork
shops and Factor ies the right to examine and condemn such building,. and . order' 
repairs thereon as pro·vided by Sectio11 2572- a. 

The or iginal <let, of which Section 2572 now for ms a part. is found in 62 
0. L., 139. Sect ion one of that act provides . "That it shall be unlawful for 
any hall, theater: opera house, ch urch, school house or b uildings of .any kind 
whatsoever , in a ny ci ty or incorporated village, to be used for the assemblage 
of people, unless the same is provided with a mple means for the safe and speedy 
egress of the persoQs therein assembled in case o f alarm." 

S ince the orig inal act was passed the legislature added other buildings to 
the list until we have the .following enumeratio n o·f buildings : 

(Section 2572.) "Whoever being the owner or having 
control as an officer , agent or otherwise, of any opera 

.·house, hall , theate;, church , school house, college, 
acac\e1~1y, seminary , infi rmary, sanatorium, children's home . 
hospital, medical institute, asylum , or other buildings used · 
for the assemblage or betterment of people in a municipal 
corporatio n , county · or township in the State of Ohio , 
permits the same to be used , etc. , etc." 
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Whil~ an infirmary is named as one of" the buildings, it will be .observed 
that in none of the · numerous ame!1dments is a county coui·t house named. 
Hence, it is apparent, that· if a county court house is intended to. come within 
the provisions of Sections 2572 and 2572:.a it must be by virtue of the followi ng 
clause just quoted: "Or other buildiogs used for the assemblage or better
ment of people." H.ad the legislature intended a court house to be included, 
why was it not specifically mentioned? 

Again, county court houses arc not primarily ('used for the assemblage or 
betterment of people," nor a re t11e commissioners required tq provide an assembly 
room in the court house. While people irequently assemble in the court room, 
yet it is a matter o f grace and not oi r ight. All the laws that I have been able 

·to examine upon the subject of the erection of court houses, make no provision 
for an assembly .room or. for· allo\ving the public geilerally to assemble in the 
court house. • . · 

While courts ·arc h lways ppcn to suitors, yet that does not mean that the 
sessions of the court are "open to curiosity seekers. 

It is a well recognized rule of statutory construction that "where general 
words ·follow an enumeration of persons or thihgs i>y words of a particular and 
specific meaning, such· general words are not to be construed in · their widest 
extent , but are to be held as applying only t.o persons 6r things of the same 
general kind or class as those specifically mentioned." 

Black on Interpretation of Laws, p. 141. 
Whitcomb v. Springfield, 3 C. C., 244. , 

"General words, follow ing particular and specific words, 
must, as a general rtlle, be confined to. th ings of the same 
kind as those specified.'' 

Schultz v. ' Cambridge, 38 0 . S .. 659. 
vVith this rule of construct'ion in view , let .u~. observe the character of the 

buildings specifically 1nentioned in Section <!572. It will be observed that they 
are ~I of the character in which people in large numbers rightly congregate . 
and are maintained for that specific purpose; while a· court F1ouse is maintained 
as a place in which to periorm the publi<: duties imposed upon the county by the 
state. A county is a political subdivision of the state organized for the convenience 
·of the state. to assist in collecting and disbursing public revenue. in making public 
improvements and in executing the laws. Its corporate existence is forced upon 
.it ,without its consent or· the consent of its inhabitants. It is without power to 
make 'laws for its own government or to raise revenue-is absolutely dominated 
by the .legislature. , 

·such being the purpose of the organizat ion of counties, it occurs to me that 
the legislature would hardly be inclined t.o intrust such absolute power to the 

· Inspector of 'Workshops and Factories without in tm:n giving the commissioners 
ample authority to carry out his commands. If the inspef tOr has the power 
to condemn the cqurt house and order repairs , then the cc.}tmissioners in order 
to escape the heavy penalty that is provided in Section 2572, mu~t close the door 
of the court house against the officers of the county and the courts of the state. 
until the repairs can be made. By reason of the many safeguards thrown around 
the action of the commissioners in making · improvements in order to protect 
the: tax payer, the process of making such improvement · is a .slow one. The 
several sections bearing upon the subject need not be specifically enumerated 
here. So that the inconvenience to the public under the circumstances would 
certainly be very great. 

It will also be observed on examination of Sections 2568, 2569, 2570, 2571 
and 2572 that the mayor and council of municipa lities hav·e equal jurisdiction 
with the Inspector of ·workshops and Factories to examine and pass upon the 
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~condition of the buildings enumerated in these sections. It would seem hardly· 
probable that the legislature of the state would give the mayor' and council 
authority to inspect and conden~n one o f the public buildings o f tl1e state. If 
a county court house is to be included by implication .from the general terms 
used in the statute, with equal propriety might the State House be inspected 
and · condemned by the Inspector of Workshops and Factories. 

Taking all these things into consideration, it appears. to this office that the 
Inspector of Workshops and Factories is without jurisdiction to examine and 
·COndemn a county ~ourt house <1nd order repairs thereon. . I am, 

Very truly yours, 
·J. iVI. SHEETS, 

Attot:n·ey General. 

REVOKING CERTIFICATE-VOTING BY PROXY. 

CoLUMBus, OHIO, Feb. 12th, 1900. 

Wittiam R. O'Gicr, Secre,tary State Bo01'd of Phan·nacy, Colwmbus, Ohio. 

DEAR Sxrc-Your Jetter o[ Feb. 9th· requires an · answer to two separate 
inquiries. 

First: ·As to the revocation of the renewal certificate referred to in your , 
first question. · . 

I hav.e no doubt that the Board of Pharmacy has the same power to revQke 
a renewal certificate that they have to revoke an original certiftcate. In other 
words, if the pharmacist receiving the renewal certificate has been guilty of fraud 
in procuding the same or is · addicted to any of the vices referred to in Section 
4410 of ·the R. S. , the Board would have the same right to revoke his certiflcatc 
that they· would have if it was. ao original certificate. 

Second: As to a member of the Board voting by proxy for the officers of 
the Board. 

I am of the opinion that this' cannot be done. There is no statutory provision 
one way or the other , but on the grounds of. public policJ;, I thi'hk such voting 
·would not be permitted. ' 

Very truly, 
J. M. S:mmTs, 

Attorney General. 

FEES OF PROBATE JUDGE. 

CoLUMBUS, Omo, Feb. 13th, 1900. 
·1. D. Hill, Esq ,, Montpelt'e1·, Oht'o. 

DEAR Sm: Your inquiry of Feb. lOth requires an answex' to the' follo\ving 
question: · 

Has the Probate Judge, when employed by the commissioners, pursuant to 
the provisions of Section 533-1 R S., to collect and preserve together the papers 
in different proceedings in his court, the right to separate the papers into classes . · 

.as follows, ~· g.: The papers in the settlement of a deceased person's estate and 
place the application for letters of administration and bond in one envelope and 
c'all that a cause; inventory, appraisement and sale bill in another envelope and 
call that a cause; each account a cause; proceeding to sell real estate a. cause; 

· motion to increase the widow's allowance a cause, etc., and charge for each of 
those separate steps in the settlement ot the estate the sum of twenty cents? 

An answer to this question requires a construction to be placed upon Sec
. tions 533-1 and 533-2 R. S. 
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Section '533-1 of the R. S. provides: 
"The ·Probate Judge of each county may cause to be 

assorted, arranged and preserved together all the pleadings, 
accounts, vouchers ar.d other papers on file in the Probate 
Court ot !'ttCh . county, in each estate, trust, assignme1~t, 
guardianship or other proceeding, ex- parte or adversary, 
begun or comn1enced p r ior to the first day of January, 1888, 
keeping the said .pleadings, accounts, vouchers and other 
papers in every other pse or pro~eeding. And such papers 
so assorted and arranged shall be properly jacketed and other
wise tied, fastened or held together, and be numbered, let.:.. 
tered or otherwise marked· in such manner that the sanJe may 
be r Q,'\dily found and ex~'\mined by reference to proper mem
oranda upon th~ docket .._ record or index entries of such cases , 
causes or nroccedin~s, respectively, which memoranda shall 
he made or caused to be made, by said Probate Judge." 

Section 533-Z provides : 
''Such probate judge shall be entitled to receive compen

sation fo r assorting, a rranging , preserving and marking said 
pleadings, accounts, vouchers a1id other papers, as required 
in the preceding section, in such amo'ttnt as may be allowed by 
the commissioners o£ such county, not exceeding, however, 
the sum of twenty cents for each case or cause so assorted, 
arranged, marked and docketed." 

It wil l be observed that 'Section 533-1 provides that the probate judge may 
cause to be assorted. ar ranged and preserved togethe1 the papers in each estate, 
trust, assignment or other proceeding in his court. 

Section 533-1 also pt·ovides that after being properly assorted and arranged 
they shall be j;tcketed 11nd tied together. 

The law in question was not CIJ<lcted to preserve the files .of the probate office, 
!or those had been preserved before in separate files and throughout the records 
of his office. But it was evidently, as stated in the act, to "preserve together" 
in order that any person desiring to examine the papers in any proceedil;g, from 

' the first step to the last, could find t.hem ,without deiay. 
Under the provisions of this statute, the p robate judge might properly place 

the papers, referred to in your question, in separate envelopes, provided he then 
tie them together in one bundle as required by th.e act: 

The duties required are merely clerical, and certainly it was not •the pmpose 
of the legislature to provide c,xorbitant pay for . such services. To claim pay for 
a separate cause, for the papers placed in each envelope, would result in exor
bitant compensation for the services rendered. In my opinion ·neither the letter 
nor the spirit of the law will bear out the construction contended for· by the 
probate judge. · 

Upon the death of a person, <Lnd the appoint!1lent of a personal representative, 
every step thereafter . taken l1ntil the estate is finally administered is part and 
parcel of one proceeding. So it is with the . settlement of an insolvent estate, 
or the administration of the estate of a minor. lt is one proceeding from the 
appointment of the trl1stee to his discharge. 

Hence it is my opinion that the probate judge is not entitled ' to separate the 
' papers named in your question :nto separate packages and charge twenty cents 
for each package. I .am, . 

Yours very truly, 

]. NI. SHEETS, 

Attorney. General. 
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i.vfiLEAGE OF COiVIMISSIONERS. 

CoLUMBUS, OHIO, Feb. 14th, ·1900.· 
C . A . Reid, Esq. , Washington, C. H. 

DEAR Sm:-Yours of Feb. 13th at hand and contents noted. You re.fer 
there to an opinion sent from this; office to the prosecuting attorney of Marion 
county as to the right of commissioners to charge expenses il1curred by them 
while attending to their duties within the co11nty. This office did say to ·Mr. 
·Guthery, prosecuting attorney oi Marion county, that we were inclined to the 
opinion that the commissioners were entitled to such expenses. This opi11ion 
was sent in answer to a suggestion from Mr. Gltthery that they were so entitled, 
and also when we were very much pressed with a rush of business and had 
not time to consider the question. Since then, however, anoth.er inquiry has 
come from the prosecuting attorney of Portage county, and upon carefully ' 
-examining . the question we have changed the former ruling and now are of the 
opinion that they are not entitled to their expenses over and above their • per 
·diem and mileage while attending to their official duties within the county.: 
The mileage provided for in this section was evidently intended to pay the 
.reasonable expenses of the commissioners while within the county, and it would: 
hardly be reasonable to construe that they should, at th!i_ same time, be paid 
:their expenses in addition thereto. 

Section 897 provides that the counties wherein no especial provision is made 
:shall receive for his services: 

· "When nec~ss:-.rily engaged in attenc~ing to the business 
pertaining to his office under the direction of the board, and 
when necessary to travel on official business outside of his 
county shall be allowed in addition to his compensa'tion and 
mileage ·a:;; herein pro·vided, any other reasonable and necessary 
expenses actually paid in the discharge of' his official duties." 

The clause, "and when necessary to travel on official business outside of his 
county·," in my opinion, limits the payment of additional necessary expenses 
:to business performed while outside of his county. 

True, this section as it now stands is somewhat ambiguous, but we are 
.aided in the construction now adhered to by consulting the original act: 

The, act' which became Section $97 of the R. S. will be found in 0. L., Vol. 
.72, pages 169 and 170. It is there provided among other thing~ that : 

"Each commissioner for his services when necessarily en
gaged. in attending to the business of the county pertaining 
to his office under the direction of the board , other than in 
attending regular o r called sesstons . of the board ·of com
missioners shall be allowed the same per diem as is pro
vided by this act for attendance tt-pon sessions .of the board, 
and when necessary to travel on official business out of his 
county, . shall be alloweci in addition thereto his reasonable 
and necessary expense actually paid in the discharge of his 
official duties.'' 

The provision as it then stood was unambiguous and clearly provides for 
·payment of expenses only when on business out of the county. It has been 
Tepeatedly held by the Supreme Co~rt of Ohio that a "mere change of phrase
ology in a revised or amended statute does not change the former construction 
further than appears evidently intended. And this is true although there may 
~e an omissi~n or addition of words." I deem it ur;necessary to cite decisions 
'Ill favor of thts. proposition as they are familiar to you. 
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I am informed also that the Circuit Court of Morrow county, in a late· 
decision has held that they' are not entitled to such expenses, but have not been. 
able to see the opinion. I am 

Y oms very truly, 
J. M. SHEETS, 

Attorney General. 

RIGHT OF OWNER OF A SEC,OND STORY TO CONSTRUCT STAIRS .. 

COLUM.tlUS, OHIO, Feb 16th, 1900. 

Hon. J. W. Knaub, J,~specfOI' of Workshops (1'/!d Factories, . Cot1m~bus, Ohio. 
DEAlt SIR:-Your letter o£ Feb. lGth, r equires an answer to the following 

qu'lstion : Cai1 the owner of a lower story of a btiilding be requ ired to permit. 
the owner oi the" nppcr story,of the s'!lme building to construct and fasten to said 
lowei· story a stairway, leading ·fron'i said upper story to the grou nd when said 
stairway is o rdered by the lnl)pcctor of Workshops and Factories? 

T he question is a somewha•t novel one and depends for its answer upon the· 
gene1·al law of Easements. If th is stairway can be constructed at all it is because 
it is a way of necessity, and as such the r-ight to construct it would pass by im
plica,tion, with a grant of the right to erect ·the upper story. It is a general 
principle that where the owner of an estate grants another a portion of the estate
th~:re goes with it, by implication, all suc-h r ights, -privileges and easements as 
are necessary to the use, occupatio n and enjoyment of the pat't g ranted. Among 
such easements in the cas~ suggested ·in your letter would be. the right to have· 
the upper story suppor te.d by the walls of ·the lower story,; also the r ight of in-· 
gress and egress through -the lower story. T hese r ights would be necessa1·y 
to the use and enjoyment oi the upper st,ory. O n bhe same principle if an outer 
sta irway is requi red as a necessary condition to' the use a nd enjoyment o[ the 
tipper story and such stairway can not be constructed except by fastening· 
it to the walls of -the lower story, the · Ov~ner of -the upper story would have I he· 
right to mal~e such use of said walls. He would not •ha.ve s·uch r ight merely as. 
a mabter ior his own convenience w.hen he already possessed the means of ingress . 
and egress to the u pper sto1·y, but it is only upon the ground that such stairway· 
is a necessity to the use and enjoyment of the upper story, t,hat such right could 
exist. W hether this necessity arises from the requirement of the laws of the State· 
or ·fro m o ther causes would make no difference. I am, 

Yours very t ruly, 
J. E. TODD, 

Assistant Attorney General.. 
,--·----- . / 

DIVISION OF SCHOOL FUNDS. 

Cor:u~nlUs, OHIO, Feb. 19th , lDOO. 

H on. P. H. Kaiser, Co'tt·niy SoNc-itor , Clevei£md, -Ohio. 
DEAR Snc- Your letter of Feb. 16th, addressed to Hon. Lewis D . Bone

brake , State Commissio ner of Common Schools is referred to th is office ior· 
an.s\ver. 

Your ques tion as to whether Collinwood Village School District is en-tit led 
to any portion of the school funds in the hands of the t reasurer of East Cleve
land township at the time of tl1e annex<~tion of the •territory to said village schoof. 
district, we are o [ the opinion should be <lll~werecl in the negative. 
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It is a general principle, well established that when a county, <township 
school district or other governmental organization is divided and a portion of 
its territory annexed to a similar organization, tha•t the old organization remains 
liable for all of the indebtedness existing at the time of the division and also 
retains all of the property (including: money) OJ) hands at t•hc time of the divi
sion. This rule obtains except where it has been abrogated by statute. 2 0. S. 
509. 6 C. C 597 

Section 3893: Revised Sta'tutes p rovides <that the portion of the village, town
ship or special school district annexed to a city or village is thereby transferred 
and becomes a par.t of such village or city school district. And said section further 
provides that the amount of exis,ting school indebtedness in the district from which 
such territory is •taken shall be appor·tioned by. the county commissioners in the-. 
same manner ~s provided in Section 16.15. While this section (3&93) provioes for
the app:o1·tionment of the school indebtedness it makes no provision for the-: 
divisio1~ of the school funds, and as this division of school funds is ~hus left : 
unprovided for , ·t.he rule above referred to must govern, and this is true of the: 
funds in the hands of the county treasurer at the time of the division as welt 
as the funds in the hands of the township or district treasurer. · 

As to the taxes levied for the la;x year of 1899 but as yet uncollected, the ques
tion is more difficult. We think there can be no doubt as to the State school fund,.. 
Section 3964 provides that the county auditor shall anually appol'tion this fund' 
in proportion to the enumeration of youth to distrkts, subdistricts etc., but if' 
in any district an enumeration of youth for any year has <not been· taken and re- . 
turned, said district shall not be entitled to receive any portion of said fund. I 
conclude that no . enumeration of the youth in this territory attaohed to Collin- · 
woo<d Village District was taken and returned to the county auditor, and then- . 

· fore no distribut ion· could be made o£ the State Common School fund. The only·· 
moneys upon which the Collinwood district could possibly have a claim would : 
be that: por tion of the contingent fund levied by the township for the year 1899·, 
and sti li uncollected w.hich was properly charged to <this territory. It seems to, 
me it would be the duty of the county auditor to apportion this fund, giv.iJ1{l: to , 
the Collinwood Village District the amount paid by the annexed distr ict. I am·,. 

Yours very truly, 

, 

]. E. ToDD, 
Assistant Attorney General, 

---- ..... 

RIGHT TO PAY COUNSEL FOR INDIGENT PRISONERS .. 

CoLUMBUS, Onro, Feb. 19th, 1900:~ 

John Ray, Esq., P1·osec1£ti-ng Attorney, Sand1,1sky, Ohio. 

DEAR Sm:- Yours of Feb. 17th at hand and contents noted. Your letter· 
requires an answer to the question , whether under Sections 7245 ··and 7246 of the 
Revised Statutes an attorney .appointed for an indigent prisoner has the right to 
take the case for the prisoner to the Circuit Court on error and be paid for his 
services out of th,e county treasury. 

In my opinion this question must be answered in the neg<}tive. An indigent 
prisoner has no consti·tutional right to have counsel assigned him by ·the Court, 

, they to receive their pay out of tl;le county treasury. That is a matter of g race. 
The Legislature might repeal this law at any time and an indigent prisoner can
not object. 

~~otion 7245, in my opinion is clear on the proposition ·that it makes no 
provtston for the payment of counsel except in the trial in the Common Pleas 
Cour·t. If the prisoner is convicted the law c()nclusively presumes he is rightly·-
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convicted, unless he wishes to take his case to a higher court and the higher court 
yeverses it. \ 

The State was liberal enough in furnishing to ittliigent prisoners coun~el and 
.Payment of all fees of such witnesses as he might wish to subpoena in his own 
behalf. He is liberally protected by .<the law and we can hardly contort the pro
visions o[ Section 7245 so as to hold that he might ·take the case from court to 
.court and the county still pay his ~ounsel. I am, 

Yours very truly, 
]. M . SriEETS, 
Attorney General. 

REPORTS OF DAIRY AND FOOD COMMISSIONER. 

CoLUMBUS, OHIO, Feb. ~Oth, 1900 . 

. Hon. Joseph E. 13lackbum, B.a·iry a11d Foocl· Co·m·missio11er. 
DEAlt SIR:- T~te question subm~tted by your department for answer is, 

whether the reports of the Dairy and Food Commissioner shall be publ ished as 
required fot· the reports of other departments under Sec. 63 of ~h R. S. Upon 
·examination of Sec. 4 of the act amended April 12th, 1898 93 0. L., p. 103, I 
iind this provision with reference to the duties of the Dairy and Food Commis
:sioner. 

"The commissioner shall make an annual report to· the governor , on or be
fore the fitteenth day of November each year , containing ite~ized statements of 
all receipts and dis!ntrsements, attorney fees in each ·specifted s~1~t brought in this 
department, and all persons employed by him, t'ogether with such' statistics and 
other matter as he may regard of value;· said reports to be published as are the 
other reports of the other state officers." 

Sec. 63 however, does not especially provide for the publicatioa of your re
ports and there is no other provision of the statu-te that I am able to find that 
authorizes any particular number to be pr inted. 

T hat being the case it is the opinion of this office that such reasonable number 
as the needs of the occasion require should be published. 

Y om:s very truly, 

LABEL, BROMO SEDATIVE. 

]. M. SnEETS, 
Attorney General. 

CoLUMBUS, OHIO, Feb. 21st, 1900. 

Hon .. Joseph E . Blackb1tm, Dairy at~d Food <;ommissioner, Columbus, Ohio, 
D EAR Sm:- Your letter of Feb. 2nd enclosing letter from F. D. Felt, Cleve

land, Ohio, at hand. The letter of Mr. Felt requires an answer to the following 
.question; 

\iV ould it violate any provisions of the laws of Ohio to sel.l a medicine · or 
preparation under the name of "Bromo Sedative" or "Bromide Sedative," when in 
fact, said preparation contained no bromo or ·bromide ot· any preparation of bro-
m~? . . 

We think this would be a violation of Sec 4200-6. The third clause of the 
·first subdivision of that section provides :-An article· shall be deemed adulterated 
within the meaning of this act in the case. of drugs if its strength, quality or 
purity falls bClow the professed standard under which it is sold. 
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A preparation sold as "Bromo Sedative," which in iact contained no ingredi
ent of bromine, it seems -to me would not measure up to . the professed standarct 
under which it is .sold, and would be a fraud on ·the purchaser. 

The Supreme Comt in the case of State vs. Dreher, 55 0. S., 115, said in 
speaking of the sale of substa~ces composed of liquid coffee and chicory under 
the name of liquid coffee: 

"This is an offense under the statute whether the con)pound be deleterious 
or not; it is a fraud on ·the purchaser , and one of the purposes of the statute is 
to protect him against such frauds." 

It is true the court was speaking of the sale of a food product and not a drug,' 
but the reasoning would be as potent in one case as the other. 

Very t ru ly , 
]. M. SHEETS, 

Attorney General.· 

RIGHT OF Y. M. C. A. OF CINCINNATI TO CONFER DEGREES. 

CoLUMBUS, Otno, Feb. 23rd , 190?. 

Hon. Chades Kimtey, Secretary of State, Columb1is, Ohio. 
DEAR SJR:-The q~1estion presented by your inquiry is whether the Young 

Men's Christian Association of Cincin~ati can, under its present charter, upon 
complying with the provisions of Sec. 3726 of the Revised Statutes of Ohio, 
confer degrees authorized in that section upon those who take the <;ourse of 
study prescrtbcd by the institution. 

The object for which this institutio,n was organized, as set forth in its char
ter, is·:·· 

. for 

"The improvement of the spir itual, mental, moral , social 
and physical condition of young men, by the support and 
maintenance of lectures , libraries, reading rooms , social 
and religious meetings and such other means and exercises 
as may be conducive to the accomplishment of these objects 
and not contrary to the teachings of the Bible." 

Section 3726 of the Revised Statutes provides: 
"The trustees o f a college, university, or other institution of learn

ing incorpo-rated for the purpose of promoting education, 
rel igion, morality or the fine arts, which has acquired real 
or personal property of the value of five thousand dollars, 
and which has fi led in the office of the Secretary of State a 
schedule of the kind and value of such property, verified by 
the oaths of the trustees may appoint a president, professors 
and ttitors, and any other necessary agents and officers, ~nd 
fix the compensation of each, and may enact such by-laws, 
not inconsistent with the laws of this state or of the United 
States for the government of the institution , and for conduct
ing the affai rs of the corporation, as they may deem necessary; 
and may, on the recommendation of the faculty confer all such 
degrees and honors as are conferred by colleges and uniyer
sit!es of the United States, and such others having reference 
to the course of study, and the· accomplishments of the stu~ 
dent , as they may deem proper." 

It will be observed that this section -permits any institution, "incorporated 
the purpose of promoting education, religion, morality or the fin'! arts" to 
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·confer degrees when it<. complie3 with the other requirements enumerated. And 
·we are of the opinion that the purposes of the o rganization of the Young Men's 
,Christian Association of Cincinnati as enumerated in its charter b r ings it $Ub
stantially within these provisions. Hence, if it complies with the other pro

<visions of Sec. 3726 it may confer degrees without amending its charter. I ·am, 
Yours respectfully, 

J. M . SHEETS, 
Attorney General. 

FEES OF COUNTY TREASURER-COUNTY BONDS. 

CoLUMBUS, OHIO, Feb. 25th, 1900. 
-Addiso1~ C. Lewis, Stwben<:ille, Oh·iq. 

DEAR Sm:-The quest ion pr~sented in your inquiry is, : whether the county 
t reasurer is entitled, under Sec. 1117 R. S. to percentage on proceeds of bonds 
:issued by the road commissioners, in carrying out the provisions o f Title VII, 
Chapter 7, R. S.? Under the pro,visions of this chapter after the proper petition 
is filed with the county commissioners they are required to appoint road com
missioners, who must take oath and give bond and thei·eupon become a body 
·coroporate. They ·then proceed to lay and establish the road designated in the 
·petition therefor and return to the county commissioners ·a map of the same and 
·land~ a·ssessed, together with all the costs of construction. 

The county. commissioners transmit these proceedings to the auditor, with 
· instructions to levy the necessary tax on all the property within the taxable 
-bounds of the road. Sec. 4808 provide~, that the road commissioners may issue · 
·bonds payable at the county tr~asury to pay for the construction of such turn
_ pike road to liquidate any indebtedness incurred· in its construction. 

This section also pr.pvides that the tax collected under the provisions of this 
' chapter shall be paid · to' the road commissioners to be used by them in paying, 
first ;- bonds and interest and next the cost o.f construction and improvement to·· 

:such road. Sec. 4796 provides that when the road has been constructed and 
paid for , and the bonds and coupons redeemed, the road commissioners shall 

' Upon the order of the county commissioners cease to be a·body corporate. 
If these bonds thus provided for are county bonds then by the provisions of . 

. Sec. 1117 the county treasurer is not entitled to his percentage. Or if the cotulty 
' treasurer is not required to become the custodian of their proceeds upon sale, 
·he is not entitled to his percentage .upon the money received from the sale of 
··the bonds. Two questions then present themselves for solution. 

F irst: Are. such bonds county bonds? The statute is silent as to whether 
· the faith of the county shall be pledged to their payment. If it is hot, -what 
~ security has the bond holder? The road commissioners have neither power to 
-levy or collect tax to be used in their payment. The county commissioners 
·under Sec. 4777 order the tax to be levied; and under Sec. 4812 they may con
. tinue to levy for fifteen years beyol1d the time set forth in the petition for the 
rpm·pose of paying such bonds. The treasurer collects such taxes. It thus 
appea!·s that the whole machinery for levying and collecting taxes to be used 

:in the payment of such bonds is in the hands of tile county officers. After the 
:free turn pike is constructed, the only duty left foJ· the road commissioners to 
·perionn is to receive from the county treasurer (Sec. 4808) the taxes collected 
'oy h im and apply the same toward the payment of the bonds previously issued by 
them. 

Hence, I am of the opinip11 that such bonds should be regarded as county 
.tonds. :• 
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Second: If these bonds are not county bonds then why sl)ould the treasurer 
become responsible for their proceeds? ,. 

I am unable to find any provisions requiring hin1 to become such custodian. 
The treasuret· does not apply the tax collected to the payment of such bonqs 
direct, but turns the same over to the road commissioners, who are required to 
pay the bonds from the tax thus received. Again, as these road commissioners 
.are required to execute bonds in such sum as the county commissioners may 
require payable ~o the State of Ohio for the use of the county, it would seem 
that the Jaw contemplated that they should be responsible .for this fund and its 
proper application. • 

There is another thought that might be worthy of consideration and that is, 
the treasurer is entitled to his percentage upon the tax "collected to pay the l!onds 
thus issued and if he is entitled. to. percentage upon the money received for the 
sale of the bonds and upon the tax collected for their payment, he would .thus 
receive double per<;entage, and it seems to be the policy of the law to avoid that. 

T he conclusion is: If these bonds are county bonds, then the treasuren 
by express provision of the statute is not entitled to percentage, and if not county 
bonds he is not requireCI to be the custodian of the money and not entitled to the 
:percentage. 

Very truly, 
J. M. SHEE'l'!>, 

Attorney General. 

"FEES OF BOARDS OF HEALTH--ARREST OF HEALTH OFFICERS. 

CoLUMBUS, OHIO, Feb. 26th, 1900. 

C. 0. :Probst, M. D., Secretary State Board of Healtl~, Col1tmbus, Ohio. 
DEAR SrR :-Your letter of Feb. 21st submits two q~;~~stions to this office for 

answer. 
First: "Are boards of health entitled to charge fees for issuing permits of 

any kind?" 
It is especially provided in Sec. 2113 R. s:, that the members of city and 

village boards of health "shall serve without compensation," and nowhere am I 
able to find in the statutes any salary, compensation, fees or allowances made 
to members of city, village or township boards in payment for their services. 
Like members of school boards, town councils, etc., they are expected to render 
their services gratuitously. 

Whe-n we consider the officers of such boards of health the case is different. 
Section 2115 provides for the. appointment of a health officer, clerk, physician, 
etc. ; and also that "the board shall have exclttsive control of their appointees , 
and define their duties and fix their salaries." Sec.tion 2121 which provides 
that the township trustees shall constitute the board of health for the township 
outside of municipalities, also ·contains this provision, "that they may appoint 
a health officer and as many sanitary officers as they deem necessary to carry out 
the· provisions of this act and define their duties and fix their compensation." 
Again Section 2133 which provides for the appointment of inspectors of dairies, 
slaughter houses, etc., also provides that the board may define . their duties. 
and fix their compensation. While Section 2140 provides for the payment of 
expenses incurred by the board of health und~r the provisions t>f this chapter 
by the council. 

Thus, it will be seen that some of the sections above referred to speak of 
"compensation" for these officers, while Se_J;tion 2115 speaks o.nly of "salary." 
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There is quite· a · broad distinction between the two terms. While ·salary is
always in the nature of co'h1pens~,tion, compensation is not always salary. Con
struing these sections togethct·, however, I am of the opinion that the legis
lature intended that such officers should receive for their services a stated: 
salary, and I am more coiwinced that such was the intent ion from the fact that 
nowhere in the statute is there any specific warrant or authority for either the
board or its officers to charge a specific fee for any of the services required of 
them. These services are all of a public character in which the public are more· 
vitally interested than the person procuring the permit or other service from the
board, and hence it is but reasonable th<1t the public should pay for such services. 

Second : "Has a health officer or sanitary policem~n authority to arrest a 
person found violating an order of the board of health without having a warrant 
for such arrest?" 

Section 2131 provides for the appointment of sanitary policemen and that 
such person so appointed shall have general police powers. Other sections of 
the statute make it a misdemeanor punishable by fine and in some cases impris
onment to violate an order of the" board of health. A san it<u·y policeman or 
health officer would thus be clothed with the same power that other officers of 
the law have in relation to arrests for misdemeanors. This authority is defined< 
in section 7129 which provides that any officer shall arrest and detain any person 
found violat ing any law of' this state or any legal ordinance of any city or village 
until a legal warrant can be obtained. 

It is to be remembered, however, such arrest without a warrant can only. 
be made by an officer when the offense or misdemeanor is committed in h is 
presence. The language of the statute is, "any person found violating apy l~w,"' 
and it has been repeatedly decided by the coutts of Ohio, _that if the officer did not 
see the breach of peace or other misdemeanol', he cannot arrest without first 
obtaining a warrant. (See 50 0. S., 179.) 

1 
' • 

Very truly yours, 
J. M. S1mETS, 

Attorney Generai:. 

RELIEF DEPARTMENT-PENNSYLVANIA LINES. 

CoLuMnus, O HIO, February 27th, 1900·. 

Hou. HI. S. Matthews, s~~pt. of btSU1'allce, ColmnbltS, Ohio. 

DEAR Sm :-Replying to yout· communication of Febr~tary 26th, 1 have ex
amined the regulations governing The Voluntary Relief Department of the Penn
sylvania Lines west of Pittsburgh, submitted with said communication, and find' 
that the Pennsylvania Company, The Pittsburgh, Cincinnati and St. Louis Railway 
Company and the The Chicago, St. Louis and Pittsburgh Railroad Company have
each adopted a so-called Relief Depar tment, _of which the following a re the per ti-
nent provisions: · · 

First:- The object of this department is the establishment and management 
of a fund to be known as the "Relief Fund," for the payment of definite amountS· 
to employes contributing to the fund, who under the regulations shall be entitled' 
thereto when they are disabled by accident or sickness, a:nd in the event of their 
death to the relatives or other beneficiaries specified in the application of such em
ployes. 

Second :- This Relief Fund is formed by voluntary contributions from em
ployes,. appropriations, when necessary to make up any deficit, by the company, and 
income or profit _derived from investments of moneys of the fund, and such gifts 
or legacies as may be made for the ttse of the fund. 
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Third :-Membership in such Relief Departments is limited to employes in the 
service of the 1·ailroad company establishing such department. Such membership 
is said to be voluntary on the part of the employe. In other words, while all the 
employes . of the company are eligible to membership, only those · who voluntarily 
make appl ication and contribute to the Relief Fund are entitled to its· beneryts. 

Fourth :-Members in such Relief ·Departments are divided into five classes, 
the basis for the classification being ·the amount of monthly wages or salaries 
paid the employe by the compnay. 

Fifth :-Members of the said Relief Department are required to make a stip
ulated monthly contr ibufion or payment to the Relief .Fund, the amount of such 
payment being regulated by the class to which said member belongs. 

Sixt.h :-Members of such Relief Departments are entitled to benefits from 
said Relief F und as follows : 

'When disabled by accident in the service, or by sickness or inj ury other than 
accident in the scn,icc, a st ipulated sum per diem, depending upon the class to 
which such member belongs, and the nature of such disability, and the time of its 
continuance. Also a stipulated amount upon the death of such member, , payable 
to the relat ives or other beneficiaries , said amount being determined by the class 
to which said member belongs. · 

Seventh:--That in o rder to secure unifor.mity and economy in the manage
ment of said Relief Departments, the said above-named companies have associated 
themselves under one common organization knqwn as· "The Voluntary Relief De-;
p;\rtment of the Pennsylvania Lines \;y est of Pittsburgh." The management of 
such associate organization is under the control of the general officers of · the 
Pennsylvania Company, and an advisory committee selected by the constituent 
members of ~.uch associate organization, and the members of the Relief Department 
of each of said associated companies. The purpose·· of this organization seems 
only for.' management and neither of the associated companies are liable for de
ficiencie-s -in the Relief Fund of the Relief Department of any other company, but. 
the Reliei Department of each of the associated companies is separate and dis- , 
tinct ·fi·om that of any of the others. 

E ighth :--It is ·manifest from an examination ·of the above provisions that, if the 
said amount contributed by the members of such Relief Departri1ent to the Relief 
Fund. together with the interest or profit accruing from the investment of said 
Relief Fund, and the gifts and legacies that may be made to said Relief Fund, ex
ceed the m110unt of benefits paid out o f said Relief Fund, then the company so 
maintaining such Relief Department makes a profit; but if the amount of benefits 
paid out of said Relief Fund exceed the amount of accrel'ion -to said fund from 
the above-named sources, then the company so i11aintaining said department would 
do so at a loss. · 

Ninth :-It appears that neither the Relief Department of the separate com
panies nor the associate organization is incorporated as an insurance company, but 

. that s uch Relief Departments are maintained as a part of the business conducted 
by the said ra ilroad companies. 

This plan of reli~f was adopted by the above-named companies in 1889. Since 
that time I believe that two of the associate companies have consolidated under 
another name, but this fa'ct does not materially affect the question we have to decide. 

It can hardly be disputed that these rnilrmid companies are engaged in the 
business of life insurance; they collect from their employes, who become mem
bers of the~e relief departments, a stipulated monthly premium, and in return they 
agree to pay stipulated amounts upon the happening of certain contingencies. 
This is in effect a contract of life insurance and the question to be determined is 
-have they a r ight under the statutes of Ohio, to conduct the business of life 
insurance in the manner above set forth. 
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"The business of life insurance in this state is regulated by statute. These 
regulations <tre found in Chapter 10 of the R. S., commencing with Sec. 3587; and 
in certain amendatory acts." 38 0. S., 9. 

Sec. 359G contains. the follow ing provision: 
"Nor shall •the business of life insurance, or life and ac

cident insurance, in th is ~tate be in any wise conducted or 
transacted by any company, partnership or associatio~ which 
in this state, or any other state or county, makes insurance 
on marine, fire, inland, or any other risk, or does a bank
ing business or any other kind of business in connection 
with insurance." 

This section is sufficient to show the want of lawful right on the part ot 
these rail road companies to transact the business of life insurance in connection 
with the other business of .a railroad company, unless it can be shown that these . 
yoluntary relief associations are excepted from the general operation of the statutes 
of Ohio. · · 

The only exceptions that could by any possibility apply to such associations 
arc fo und in Sections.-3631a and 3631-23. But an examination of these sections 
and the other sections to which they relate, will show that lhcy were not intended 
to apply to associations of the class under consideration. 

Section 3631a pro1·icles as follows :-
"This act (viz., Sections 3630a to 3631) shall not apply 

to any associations of religious or secret soci~ties, or to any 
class of mechanics, express, telegraph or railroad employes, or 
ex-union soldiers, formed for the mutual beilefit of the mem
bers thereof and thei r families exclusively." 

T his section is supplemental to the sections providing for the organization of 
associat ions to transact the business of life insurance and accident insm ance on 
the assessment plan for the mutual protection of the members of such associa
tion; and the exception contained in this section relates to societies of the classes 
specified, which are organized on the same plan, to-wit, the assessment plan, "for 
the mutual benefit of the members thereof and their families exclusively." 

The. volun tary relief associations under consideration are not conducted on 
the assessment. plan, nor are they "fo•· the mutual benefit of the members thereof 
and their families exclusively." On the contrary, as heretofore pointed ot!t, the 
railroad company maintaining such relief associations may make a profit, when 
the amount of accretions to the relief fund exceeds the amount of benefits pay
able 'from said fund. The entire plan of insurance is foreign to the assessment plan 
provided for in Sec. 3630 et seq. · 

In Section. 3631-23 is fom1d this language: 
"And provided further, that no society, lodge ·or body 

of any secret or fraternal society or association of employes 
of any pa~ticular trade, firm or corporation paying only sick 
benefits not exceeding two hundred and fifty dollars ($250.00) 
in the aggregate to any person in any one year, or a funeral 
benefit to those dependent on a· member, not exce"ecling three 
hundred and fif.ty doHars ($350.00), shall be required to make 
any report thereof under this article or any. a rticle of the 
instn·ance laws." 

This section is part of the act providing for fratenial beneficiary associations; 
but the relief departments maintained by the above-named railroad companies are 
not in any sense fraternal organizations, and hence cannot possibly claim to be 
included within ' the statutes providing exemption of such associations from the 
general insurance laws. ·on the 1vpole I am 'm~able to find · any statute that would 
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a·uthorize 9r permit a railroad company to conduct a life insurance business in 
connection with or as a part of its railroad business; nor can I find any statute 
which would relieve an association doing business on the plan outlined in the reg
ulations as above set forth, from complying with the general provisions of the statute 
regulating life insurance companies doing business in Ohio. 

In regard to other papers submitted, viz., the policy of insurance and the as
sessment notices issued by the Big Four Railroad Company, I have only to say that 
such papers do not furnish sufficient data to enable this office to determine whether 
the business conducted by .said railroad company is within the requirements of the 
statutes further than may be indicated in the above opinion. 

Yours very truly, 

, J. E. ToDD, 
• Assistant Attorney General. 

BRANCH BANK - RIGHT TO ESTABLISH. 

CoLUMBUS, 0H10, March 2nd, 1900. 
T. T. Ansbe1'1·y, Defiauce, Ohio. 

DEAR Sm: ~Your letter o[ March 1st, requires an an'sewr from this office 
as to whether the Produce Exchange Bank, which, by the terms o[ its art icles 
of incorporation is located at Cleveland , and which h~s established what it terms 
a branch at the City of Defiance, . without amending its charter , iE a bank sit
uated in Defiance county, and entitled .to bid for and receive fOtmty deposits. 

Sec. 1136-.1 prov.ides : 
"In each county where depositories are not otherwise 

author ired by law, the commissioners 'thereof may designate 
in -the manner hereinafter provided, a bank situated in su~h 
county, and duly in,corporated under the laws of this State, 
.or of th~ United States as a depository o.f the money of l'he . 
county." 

Hence, ·the question for determination is, whether the bank in question •s· 
situated in Defiance county within t he meaning of the law. 

The general provisidns applying to the creation of corporatioas is found in 
Division II, Title 2, Chapter 1, R S. · 

Sec. 3236 provides that articles.. of incorporation must contain among other 
things ·the place "where it is to be located , or where its p •·incipal business is ,to 
be transacted," and 111ttst also contain the purpose of its org:.Hfization, and 
amount of capital stock if a stock company. 

Sec. 2369 provides : 
·'The, provisions of this clu~pter do not apply ·when special 

provision is made in ·the subsequent chapters of this title but 
the special provision shall govern, unless it clearly appear 
that ·the provisions are cumulative." 

Chapter· 16 of the same title provides for governirlg savings and loan asso
ciations : but no provision is made [or the manner of their organization. Hence, 
the sections above quoted govern the manner of their creation .. 

Sec. 3797 provides :· 
"The Secretary of State shall submit the articles of in

corporation of any savings and loan association received by 
him to the attorney gene•'al, who shall, if the same are 
in conformity to law, and sufficient, certify thereto on the 
same, and the secretary of state shall ·then record .the same; 
and no associ<ition shall commence busfness with a subscribed 
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capt tal of less than fifty~! thousand dollars, ·except in villages 
having a · population at the federal census of 1880, or at any 
federal census to ·be· taken thereafter, of less than twenty
five hundred, and in such villages no such associations shall 

· commence bi.1siness with a subscribe·d , capital of less than 
twenty-five thousan-d dollars, which shall be divided into 
shares of one hundred dollars (each), nor until at least one- . 
half of each, subscription has been fully paid up." 

From the tenor of this seNion just quoted and the general provisions gov
erning the crea•tion ·of corporations, 'it follows .tha:t a corporation must have a 
domicile, and that domicile must be designated in its charter. As re-inforcing 
this view, I cite Pelvin vs. Treasurer, 37 0. S., 450, (455). 

Judge McElvain speaking 'D'f the Court says:-
"For many purposes, a corporati-on is xegarc\ed as hav

ing a residence- a certain or fixed domicile. In this state, 
\'(here corporation§ arc required to designa·te in thei r certifi
cates of incorporation the place of their principal ofhce, n:ch 

. office is the domicile or resi<lence of the corporation." 
If the branch of the Produce Exchange Bank of Clev~land, which is located 

at the City of Defiatce, is a bank situated in Defiance county, · then, without 
-~mending its charter or increasing its capital stock, it could likewise locate a 
branch in every city and village in Ohio, and thus clearly evade the provisions 
of s~. 3797' requiring twenty-!} ve thousand dollars capital in villages of twenty
five hunderd or under, and fifty thousand dollars in all municipalities of greater 
population. The purpose of this provision is to afford protection to depositors, 
and if permit ted to locate such branches this protection would be almos-t whoJ!y 
taken away. 

Hence, it is my opinion that the commisioners have no rig-ht to deposit the 
iunds of the county in ·the branch bank 'referred to. 

Very truly, 
]. M. :SHEETS, 
Attorney General. 

RIGHT OF COUNTY AUDITOR TO CHARGE FOUR PER CENT. 
SECTION 1039. 

CoLUMBUS, OHIO, :March 2nd, 1900. 

Hon. F1·ed. E. Guthe1·y , Prosec·ttting Attomey, Marion, Ohio. 
DEAR SIR:- In your letter of Marc)l 1st, 1900, ypu ask an opinion from this 

office as to the rig.ht of the county auditor to · charge 4% of the amount of taxes 
paid on additions to the tax list maode by t he auditor after tbe duplicate is in ·the 
hands of the t reasurer, such add itions being assessments for ditches ordered after · 
the making of the duplicate. . · 

I do not see how the ·auditor would be entitled to the .4% compensa>tion pro
vided in Sect ion 1071. If I understand your question, the work ·done by the 
auditor is of the character specified in Section 1039. If these assessments were 
in the hands of the auditor at the time of making the du'plicate, it would be his 
duty t6 place them on the tax list and duplicate, and for 'this he would not be 
entitled to extra compensation. And the mere fac:t that· he placed them on the 
duplicate at a later period, i,t seems to me, would make no difference. · 

Again, the 4% compensation provided in Sec. 1071 is for property omitted 
from the duplicate, and which the at1ditor by his zeal and i'ndustry succeds in dis
covering and placing on the duplicate thereby increasing the tax list by the amount·. 
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of such property, which property would otherwise escape taxation; and I do 
not tl:ink that it was intended to be charged on property which is placed on the 
duplicate in the regular way. 

As to your other questions, I have no doubt that you are corred in your con
struction of the law, and I need not answer them in detail. I alll, 

Yours very truly, 
). E. Tooo, 

Assistant Attorney General. 

RIGHT OF BOARDS OF EDUCATION TO E:MPLOY COUNSEL. 

CoLuxrBus, Omo, March 5th, 1900. 

I-I on. Le·wis D. Bonebrake , Corntnissione1· of Schools, · C olmnbt~s, Oh'io. 
DEAR Sue- Your inquiry requires an answer to the iollowing questiori: 

Has a board of education power to e111ploy and pay coun.sel and costs incurred 
in litigation, i !l which it is a party or is•interested as guardian' o! the school funds 
of its district? 

By the provisions of S.ec. 3S71 of the Revised Statutes boards of education 
are bodies corporate capable of suing or being sued, contract in g and being con-: 
trac.ted with, acquiring, holding, possessing and disposing of property, both 
real and personal. Not only has the board of education the power of contracting 
and being contractep with and acquiring, holding, possessing and disposing of 
real and per.sonal property, but it is the owner in trust of the school funds of its 
district, and may sue and recover judgment against the treasurer for funds re
ceived by him .but for whic-h he fails ·to account; i. e. While the treasurer is the 
custodian of the funds, yet the title thereto rests in the board of edu4:ation. 

Board of Education v. Milligan, 51 0. S. 115. 
As ,it· is the duty of the board of education to sue for and recover funds of 

the district wrongfully diverted, ·so. ~s. it its duty to protect ·those funds from 
assault; and it matters not whether the ac-tion is against •the board of education 
itself, or whether it is against the clerk to compel him to issue an order on 
the treasurer, or against the treasurer l!:o compel him to pay an order already 
issued, it is equally a defense against an assault upon the fund. If the board of 
education has not such power to provide for the defense of the clerk or treasurer, 
it would, present the illogical condition of the board· of education being the owner 
of a fund, yet have to stand by and see it depleted without ;;>ower to provide fot 
defen:se. Owner-ship of propet'ty. always implies power to defend tha€ ownership; 
and all such methods of defense 2s -the law recoghizes n1ay be employed. Foote 
& Everett in their work on Municipal Corporations in speaking of the incidental 
powers of such corporations say: . 

"But if we were to say that they can do· nothing for 
which a warrant could not be found in the language of their 
charters, we should deny them, in some cases, the power of 
self-preservation, as well as many of the means · neces~ary 
to effect the essential objects of their incorporation. And, 
therefore, it has long been an established principle in the 
law of corporations, that they may exercise all the powers 
withi11 the fair intent .and purpose of their creation, which are 
reasonably prope~ to give effect to powers expressly granted. 
In doing this, they must (unless restricted in this respect) · 
have a choice of means adapted to ends, and are not to be 
confined to any one mode of operation." · 

Foote & Everett on Municipal Corp. Vol. 1, p. 235. 
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The question remaining is : Is the board of educatio11 restricted irom employing 
anybody except the prosecuting attorney? 

Unless Sec. 3977 restricts it from so do·ing,· it is at libe!'ty to employ such 
counsel as in its judg ment is necessary and proper. For there. is no other 
provision of the statute that I am able to find wh ich ·throws any light upon 
the su):>ject. · 

It will· be observed tj1at this se.ction does not p•·ohibi.t in terms the employ
ment of other counsel, but provides that the prosecuting attorney shall defend 
actions brought against an officer or member of a ·school boat·d, and that he must 
do so without compensation. But nowhere provides that the board of educa.tion 
or O·fficer is limited· to the services of the prosecuting attorney. Hence, there is 
no restriction, unless it is thrown on by construction. If however, this 
were the proper construction ·to be placed upon these provisions, then 
boards of ·education would be helpless if the pro'secuting attorney for 
any cause was unable to act, was interested as a party or . was adverse to their 
interests. Or suppose two boards of education of the same county should get 
into lit igat\on·, must · the J)rqsecuting ·atto~ney act for both or act for one and vhe 
other go wi·thout counsel? Such would be the dilemma in which boards of edu
cation would be placed if we were to .hold that they were restricted to the services 
of the prosee-uting atto·rney. · 

Hence, we are of the opinion ·that they may employ_ coumel in any action in 
which they a re a p·arty or in which the clerk or treasurer of t-he board may in his 
official capacity be a parly provided the cause involves the property cl the ·district 
if in their opinion such, employment is for the best interests· o f th~ir t rust. And 
counsel thus employed rnay act either with or without the co-operation of the 
prosecuting attorney as the exigencies of the case may seem tc require. · Apd as 
the costs and attorney fees ar·e part of the expenses incident to such litigation 
they may provide for their payment out of bhe contingent fund •)t the dis·trict, 
provided it . is not otherwise appropr iated. 

' Yours truly, 
J. lVL SHEETS, 

Attorney GeneraL 

OHIO HOSPITAL FOR EPILEPTICS- CONSTRUCTION OF 
CONTRACT. 

CoLUMBUS, Omo, March 6th, 1900. 

The Bom·d of Trustees o{ the Ohio Hospital for Epileptics, Gall-ipolis, Ohio. 
GENTLEMEN:-Your inqttiry requires an answer to the question, whether the 

present board of trustees is bound by a contract entered into between one J. W: 
Yost, an architect, and the commission appointed by the Governor. pursuant to 
the act of April 11, 1890, providing for the establishment of a hospital for, 
epileptics and epileptic insane. By the terms of this act the commissioners to 
be appointed had power to purchase a site, and adopt plans and specification~. 
for hospital building<; sufficient in size to accommodate 1, 000 . patients. When a 
site was procured and plans and specifications adopted, the commission was to 
report the same to -the Governor, who· then appoi·nts trustees who a re authorized 
to approve the plans and let the contract; not, however, until the money neces
sary to pay for the same is appropriated by the legislature. It ·will thus appear 
that when the commission pro::ured the 'site, and adopted plans and specifica
t ions and reported to the Governor'· its duties were at an end. 

Twelve thousand dollars were ·appropriated for the expenses of the commis
ison, to be used in paying for a "Site, and for the preparation of plans and 
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specifications for the hospital buildings. The contract in question requires the 
archi tect to furnish the commission with drawings' plans and specifications of 
the proposed hospital buildings; a lso bills of material and estimated <:osts o.f 
construction. The c~ntract fu rther provides the amount of compensation to be 
received by the architect fo r such services. To th is extent" the commil;sion had 
power to contract with the architect but to no greater extent. And the payment 
for such services would have to be provided for out of the $12,000.00 appro
priated by the act. The commission could not create a debt to be turned over 
as a legacy to the t rustees thereafter appointed. 

As your letter of inqui ry does not state to what extent the contract in question 
was pcri<.'rmed by the architect an.d commission, or in what respect it is sought 
to be enforced against the present trustees, I a m unable to give you a more 
defini te a nswer. I am, 

You rs truly, 
J, M . SH!i:ETS, 

Attorney General. 

SALE MAUMEE .ISLAND. 

CoLUMBUS, OHIO , March 7th, 1900. 

Ohio Canal Commissiun, Colwnb?bs, Ohio. 
GENTLEMEN :-! have before me your inquiry of March 7th, 1900 , in regard 

to the sale of Maumee Island , situated in sect ions 7 and 8 ot township 5, north 
range 7 east , Henry county, Ohio, under deed of April 18th, 1895, to S. E. 
Kelley and G. W . . Van Pelt .for the consideration price of $35.00. 

The certificate of pu rchase issued by the president of the Board of Canal 
Comm~ss·ioners under that date has been assigned by written assignment thereon 
to one )1.\T.. H. Kerman and by him assigned to A. B. Blank , of Napoleon, Ohio. 
Your inquiry is as to whether the' assignm.ents on the certificate of sale are 
sufficient authority for deeding the premises in question to the assignee, A. B. 
Blank. 

Upon an examinatioi1 of the various ass ignments indorse9 o n the certificate 
oi purchase it is made apparent that S. E. Kelley and G. W. Van Pelt, who each 
owned a one-half interest in the premises in question, have assigned :n writ ing 
their separate interests to vV. H . Kerman, and K erman in h is assignment to 
Blank states : "This is to certify that in consideration of $65.00 to me paid I 
have t h is clay sold to A. B. Blank, of Napoleon , Henry county,. Ohio , all of 
my right , title and interest in and to th'e island described in the within certificate 
of sale and request that said island Qe conveyed to him by the State of Ohio by 

· deed." (Signed) W. K. Kerman." . 
His signature has been regulal'ly ackno-wledged before a notary public 'under 

date of March 5th, 1900. . 
U nder the act of :May 14., 1894, J~ursuitnt to which such sale was. made, found 

in Vol. 91, 0. L. , pages 229 and 230, it is provided that "such land shall be sold 
to the highest biddet· at not less than tlll'ee- fcu rths ·of its appraised value, and· 
the purchase money therefor may 'be paid in full at the time of sale, o·r at. the 
option of tlie pu rchaser, one-fourth at the time of sale and the balance in three 
equal a nnual installments with interest at 6 per cent. ·per atinum payable anmially: 
ilt;d the audi tor of state shall g ive to the purchaser certificates for the amount of 
purchase money so paid, and when said purchase price shall have been paid in 
full , the Governor shall execute a deed for such ian~\ to the purchaser." 

If it is found and duly certified that t he consideration price for which said 
· land was sold has been duly pai<! and all the provisions. complied therewith on 
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the ·part of the purchaser, it will be the duty of the State to have said deed 
executed to A. B. Blank, the assignee, as is provided for in said act, with such 
provisions inserted therein as at·e contained in said act, viz: "!'he reservation to 
the state of the riparian rights as set forth in House Joint Resolution No. 86, 

. adopted April 12th, 1889. I am, ' 
. ; Yours very truly, 

l\IONEY DUE PRISONERS. 

J M. SHEI:.'TS, 
Attorney General. 

COLUMBUS, OHIO, March 8th, 1900. 

Frank Coole, Esq., Secrela.ry Board of Mmmgen Ohio Pe11itentia~·y, Colu.mbus, 0 . 
DEAR SrR :-Your letter of i\•farch 8th at hand. You do not state whether 

the money to the cr.edit of Wagner is mon<:y earned by hfm white in the peni-
tentiary or money that bas been received from other sources. · 

I£ it is money earned, there can be no doubt that subje(t to the provision~ 
of Section 7388-12 of the Revised Statutes of Ohio, the warden and the board of 
managers are the custodians of said money for the benefit of the state as well 
as the prisoner and may pay the same to the prisoner or to 'his family at such 
time and in such manner as they may deem best, and they would not be bound 
to honor any order given by the prisoner on such money since the prisoner has 
no control over the same. Indeed, under the provisions of this section the 
credit of the prisoner may be entirely canceled by the warden as a punishment 
for misconduct and the p'risoner would be without any right of action. 

If, however, the money in the hands ' of the warden comes from other 
sources, and is not the earnings o( the prisoner' then the money belor•gs to the 
prisoner and the warden is merely bailee for the same, and he would have no 
right to hold the money and would have to p~ it out on the order of the 
prisoner. The only way to obviate this would be to refuse to hold the money 
as bailee and r~turn ' the same, if"' such can be done, to the person or persons 
from whom it was recejved. I am, 

Yours very truly , 
J. E. TODD , 

Assistant Attorney General. 

NO RIGHT TO APPROPRIATE MONEY WITHOUT . CONCU RRENT 
ACTION OF BOTH HOUSE S. 

CoT,UMBUS,' OHIO, March 9th, 1900. 

Hon. W. D. G1tilbert, A1tditor of State, Cohtmb1~s, 0/li.o. 

DEAR Sm:- Yours at hand. I gather from your communication that the 
Senate oi the Seventy-third General Assembly pass('d a resolution granting to 
its clerks ten days' extra pay; the contingent fund having already been exhausted 
these claims w'ere not paid; that Senate Resolution No. 43 passed a few days 
ago ordered the paynient of these claims· out of the appropriation pi·ovidcd in 
House Bill No. 164 for the contingent expenses of the Senate of the preseni 
General Assembly. 

The question you ask is whether it is your duty to honor the vouchers drawn 
pursuant to Senate Resolut ion No. 43 on the contingent fund of the, Senate to 
pay these claims. 
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It will be observed that House Bill No. 464 provides for the contingent 
-expenses of the present · General Assembly, $5,000.00 being set apart for the use 
of the Senate. 

Article II , Section 22 , o f the Constitution provides that, "No money shall 
'be drawn fro m the treasury except in pursuance of specific appropriation made· 
'by law." 

"Specific appropriation" means the bill appropriating .the mdney · must specify 
the purpose for which the money is appropriated. The "specific ·appropr iation" 

·in th is case is . for the contingent expenses of the present Senate, not those of· 
the Seventy-th ird General Assembly. The sums ordered paid are contingent 
expenses of the Senate of the Seventy- third General Assembly. T hese unpaid 
·contingent expenses are, a t most, simply a debt due from the State of Ohio , 
and the way to provide for its :)ayment is by an appropriation bill for that pur
pose which passes both houses. In State ex rei. v. Oglcvee , 36 0 .. S . , 325, 
·the fi rst paragraph of the syllabus reads : 

. "Neither branch of the G<.ncral As~embly can alone appro
pr iate n10ney from the treasury ; but where a fund is pro
vided by law for the contingent expe.nses of either b ranch , 
the disbursement o f the fund for · such purposes is subject 
to the cont rol of such branch." 

Here the ·9upreme Court expressly limits the power of disposition of a 
fun·d placed under the control ::>i either branch of the General ·Assembly to the 
purposes for which it was set apart by the act appropriating it. Hence we are 
of the opinion that you are not warranted in honoring ,vouchers drawn on the fund 

:in question for the purposes above set {ot·th. I am, · 
Yours tru ly, 

]. 1\1. SHeETs , · 
Attorney General. 

' RIGHT OF AMERICAN CLAY MANUFACTURING COMPANY TO FILE 
ARTICL ES OF INCORP ORATION. 

COLUMBUS, Omo , March lOth , 1900 . 

• l-101~. Charles Ki1wey , Secretm·y of State, Colu:mbns, Ohio. 
D EAR Sm :- Yours at hand and contents noted. T he question fo r solution 

is whether The American Clay Manufactur ing Company , a fore ign corporatjon, 
upon complying with the provh;ions of Section 148c of the Revised Statutes of 
Ohio., is entitled to a certificate from your office to the effect that it has com
plied with the requirements of the laws of Ohio, author izitig it to do business 
in Ohio as provided in Section 148d o'f the Revised Statutes. 

An answer to th is quest ion involves an examination into the terms of the 
·charter o f th is corporat ion. I ts cha rter recites , in substance , that it is organized 
for the pmpose of manufacturing ,· sell ing and dealing in ·commercial products 
made out of clay and uther ear thy substances. There is a further provision 

·of the char ter which purports to authorize this corporation "to purchase, hold, 
sell , ass ign, transfer. mortgage . pledge a;1cl otherwise d ispose of the shares of 

' the capital stock of , or any bonds, secur ities or evidence of indebtedness cre
ated by any corporat ion or corporat ions oi the State of New Jersey. o.r any other 
'State, and while owner o f such stock or securities,. to exercise .all rights. powers 
:and privileges of ownership including the r ight to vote thereon." 

The indispensable condition upon which the certi fica te is issued from your 
. ·office , author izing foreign corporations to do business in . O hio, is that the 



5o ANNUAL REPORT 

business' which it is authorized to do under its charter is such as can be lawfully 
carried on by any domestic corporation. By the terms· of its charter above 
quoted it may buy and sell stock and bonds of any other corporation , may vote 
t he stock and exercise all the privileges of ownership. Power to vote the stock 
means powe!' to elect directors; power to elect directors, in turn ~ means power 
to manage any corporation, a majority of whose stock it might own. Thus it 
wi11 be seen that with such power it might engage in any kin d of business wholly 
foreign to the put pose of its organization. 

In Bank v. Bank, 3() 0. S., 354, Judge Boynton, speaking lor the court, 
says: 

"The1·e would· seem to be but little doubt, either upon 
l)rinciple o r a uthority, and independently of express statutory 
prohibition of the same, that one corporation cannot become 
the owner of any portion of the capital stock of another cor
ponttion , unless auth'ority to become such owner is clearly · 
conferred by statut'e." 

To the same effect see Railway Co. v. Iron Co., 46 0. S., 44. 
Sectio n 3863 of the Revised Statutes authorizes certain corporations named 

to purchase stock in a transportation company when necessary to afford trans
portation facilities lor its products, bnt then only upon the written consent of 
two- thirds of the owners of the capital stock of the company.' But no where 
is a corporation "g iven statutory power to deal in the stocks oi other companies. 
at wilL 

Section 3266 provides· "No corporation shall employ its stocks, means, 
asse ts o r other property, directly or indirectly, for any other purpose whatever· 
than to accomplish the legitimate objects of its creation." 

. The leg itimate objects of the creation of The American Clay Manufacturing· 
Company is the manufacture of commercial p roducts from clay a1{d othe1· earthy 
substances. 

Powe1· to deal in stocks of other companies is against public policy, and·. 
such power cannot be conferred by it.l charte r. 

People v. Trust Company, lSO Ill., 268. 
There is another objection to the charter as pr!!Sented. If this company has .. 

power to acquire and hold and vote stocks of other companies by purchase, it 
may do so in trust, hence could become the holder in trust of the ·stocks o.f all 
other corporations engaged in the same business and thus organize an illegal' 
combination, designed to control prodtiction and prices. 

· State ex rei. v. Standard Oil Company, 49 0. S:, 13'i. 
If, however, the objectionable features of the charter above quoted are elim-:· 

inated, I see no reason why your certificate should not isSt!e. I am 
Very truly yours, 

J. M. SI:IEE·rs, 
Attorney General. 

\ 

FEES AND COMPENSATION OF SHERIFF-:-INSANE PATIENT. 
SALARY OF _PROBATE JUDGE. 

CoLUMBUS, OHIO, .March 12, 1900. 

Ron. Frank W. Ketterer, P1·osecuting Attorney, M.otwoe Co~mty, Ohio. 

DEAR SIR: -Your letter o'f March 8th , 1900, submits to this office three ques- · 
tions for answer to. wit: 

1st. Can the !iheriff collect transportation for a patient in taking him to a: 
l unatic asylum in addition to the seventy-five cents per day and five cents per mile· 
going to and returning from the asylum? 
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'2nd. Is the sheriff entitled to receive contpensation and mileage for· an assist
·ant, whether he t<ikes one with him or not? 

3rd. Can the county commissioners allow the Probat\! Judge a salary for the 
ensui~g year to be pa id quar terly w·ithout reference to the services to be performed 
or must the judge file with the commissioners a statement at the end of the year and 
have allowance made at that time? 

The answer to the first two questions will depend upon the construction of Sec
tion 1719 which is as follows: I 

"The taxable costs and expenses to be paid .. under the 
provisions of this chapter shall be * * * to the sheriff 
or other person other than ,rn ass istant for taking an insane: 
person .to the State Hospita l or removing one therefrom upon. 
the warrant of the Probate Judge, mileage at the rate of five: 
cents per mile going and returning and seventy-five cents per 
day for the support of each patient to and from the hospital 
and to one assistant five cents per mile each way and nothing 
more for said services. T he number of miles to be computed 
in all cases by the nearest route traveled." 

. ·;; . ' 
·;, .. :, 

There is a further provision in the statute that the sheriff may provide a con- · 
veyance for the patient .from the nearest railroad station to the asylum. It will be 

observed that the items of expense above referred to , are to be taxed as costs·. 
by ·the Probate J ticlge· and paid as other costs in the case. As nothing is said m ·. 
this section about transportation for the patient there would be no authority for the· 
Probate J udge to include such transportation in the cost bill. The provisions of tht::. 
statute in. relation to .the beJ{evolent institution$ a re to be found in Title V., of the·· 
Revised Statutes. Chapter 1 of th is Title contains gen.eral provisions applicable· 
to all the State Institutions, while the follow ing chapters of the title refe r to· 
particular. institutions. T he pt·ovisions . of Chapter 1 are appl icable to each instiht·· · 
tion exc~pt where special provision is made .in the chapter relating to that pal:t icu lar· 
institution. 

1 

Sections. 631 and 632 a re to be fo und in Chapter 1 of this T itle and would. set:m 
to indicate that the traveling expenses of the patient should be paid by h imself or 
those having him in chai·ge. 

As to the second question, the compensation allowed for an assistant is to be: 
paid to the assistant .and not to 'the sheriff, so that whether an assistant accompanies: 
the sheriff or not can make no difference in the compensation of the sheriff, an«: 
if an assistant accompanies the sheriff the compensation of the assistant, as. 
provided in the statute, shall be included in the cost bill and the money paid to· 
·the assistant. The language as it now stands, is almost i<)entical with the language 
.of this section prior to its revision April 8th, 1892, and was construed by the 
Supreme Court in 57 0 . S. 144. 

In answer -to the uhird question a reasonable construction of Section 6470 would 
seem to he tbat the compensation of the Probate Judge should bear some propo;._ 
tion to the amount of criminal business done by him in the time for which the 
.compensation is allowed, and as th is cannot be determined in advance, it would 
seem that the allowance should be made at the end of the year or at such other · 
.period of titi1e as may be deemed advisable, but the allowance when made . should. 
pay for the services alteady performed. 

The law in relation to compensation of public officers, conten~plates that the · 
.compensation should be ~arned, that the officer s hould render some service in r<:
.turn for the money \yhich he receives; and in cases where the amount or value ox 
such services cannot be known, and no fixed salary is affixed by law for their per- . 
formance, then the Board of Commissioners or other officers whose duty it is to . 
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fix the amount to be paid for the same, must wait until aftet the services have 
been performed, before they can make the allowance, and there can be no authonty 
or warrant of law to justify them in fixing the amount, or paying the same in ad
vance. I am , 

... 

Yours very truly, 
]. E. TooD, 

·Assistant Attorney General. 

RUSSELL SALARY BILL. 

CO!,.UMDUS, OHIO, March 13, 1900. 

Hon. I'V. D. Guilbert, A~tditor of State. 

DEMt S1R: _:_ The lettet: of C. A. Roberts, Auditor of Meigs County, referred 
by you to this office for answer, is at hand. 

The question presented in said letter is , "What will be the effect of the Rus
sell Salary Bill upon the salary of the audito1·'s office in Meigs County on May 
1st, 1900 ?" 

The Russell Salary Bill is a local ·salary bill pwviding fixed salaries f01: the var
ious county officers of Meigs County. In said bi 11 the auditor of · said · county is 
given a salary of $1,000 per year and provision is made for the employment of a 
deputy auditor by the county cotmnissioners at a salary of $500 per Y.ear, and· it is 
further provided in said bill that said bill shall take effect May 1st, 1900. 

The constitution of Ohio, Section 20, Ar-ticle 2, provides, "The general assembly 
in cases not provided for in this conP~titution sh£11 fix the term of offi-ce and the 
compensation of all officers, but no change'therein shall affect the salary of any offi
ce!· during his existing tern1, \111less tl~e office be abolished." 

The question to be determined is, Does the county auditor of Meigs county 
receive a salary as contemplated by the above section of the constitution? H so •. 
it is evident that no change can be made chn·ing the existing term. In the case of 
Thompson vs. Phillips, 12 0. S., 617, the court in construing this section ot the 
cc;mstitution says . "It is manifest from the change of expression in the two clauses 
of the section that the word "sala1·y'' was not usee\ in a general sense cmbracmg 
any compensation fixed for an officer . but in its liiuited sense of · an annual or 
periodical payment for services,_ the payment dependent on the time a'nd not on tne 
amount of services rendered." See also 51 0. S., 68. 

Sections 1069 and 1070 provide for a fixed annual compensation ~or county audi
tors and such compensation being for a determinate portion of time and not depend
ent upon the amount or value of services performed is a salary as the term is used. 
in the constitution. True, the amount of such salary is made to depend upon 
the population of the respective counties, and hence, is not clefinitefy stated in the 
statute, but the rule is prescribed by the legislature whereby the amount for .each 
county can be readily computed. In effect it is the same as though the legislature 
had specified the amount to be paid each auditor in the state. Instead of doing this, 
however, the legislature has formulated a rule by which the amount is td"be a~ce•
tained and all that is left is. the mere computation. Neither can it m.ake any ditf
erence that a portion of the sum so received may be used in paying for the services 
of a deputy. The statute does not require the auditor to employ a deputy, but 
merely permits him to do so. If he can perform all the labor of his office himself. 
he may do so and retain the entire amount provided in !!he above section:s for his 
compensation. But if either through inability or disinclination to perform all or 
any part of the work hin,tself, he shall prefer to employ a deputy, he may do so, 
but the expense tnt\St come out of his own pocket. 
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If we are correct iil our conclusion that the annual compensation provicled tor 
county auditors by said sections 1069 and 1070 is a salary, then the same cannot be 
increased or diminished during the existing term. It follows therefore, that the 
late act, the Russell Bill, cannot take effect until the close of the term of the 
present auditor. Neither do we think could the provisions ' of the bill in respect 
to the employment of a deputy audi tor by the commissioners take effect, but t)1e 

entire bill so far as the auditor's office is concerned must be postponed in its oper-
ation until the end of the existing term. . 

Very truly yours, 

j . r~. Toun. 

Assistant Attorney General. 
[Approved.] 

]. M. SHEETS. 

Attorney General. 

ALLOWANCE OF DAMAGES BY BOARD OF PUBLIC WORKS-AP
PROPRIATION FOR BOARD OF PUBLIC WORKS. 

COT.UMnus, Orno, March 14th, 1900. 

Board of Publ-ic Worlls, Colmnbtts, Ohio. 

GENTLJDi EN :-Your inquiry is at hand. T he questions propounded are, 

F irst :- W'hethe1· persons claiming damage by reason ~£ leakage or overfiow 
fr-om the Public ·works of Ohio have an adequate remedy before t<he board of 
Public Works should present their claims to the legislature for allowahce? 

Second :--Should the legislature, in making its annual allowance for the Board 
o£ Publi<l· ·works, take into consideration such claims as may be allowed .under the 
provisions of Section 218-32 of the Revised Statutes and make appropriation for 
that purpose. 

Section 218-32 provides : "That any pet'son whose prop
erty has been or may be injured by leakage, breach or over
flow of any reservoir, pool or slack-water appertaining to the 
P ublic ·works of Ohio, may within a year from the happen
ing of the, injury apply to the Board of Public Works for 
damages." If the claimant and Board of Public Works can
not agree this section further provides "for the appointment 
of a board of arbitration : also provides for hearing evidence 
for the purpose of determining whether the damages were 
the result of negligence of the ·officers of the state, and if so, 
the amount of damage suffered." 

Hence, this section makes ample p1·ovision fo1· a remedy to any person who 
conceives himself to be injured by reason of a breach in any of the reservoirs 
or canals or overflow, ·as mentioned in this section. 

The purpose in enacting this p1·ovision was evidently so that cases might be 
scrutinized and none but meritorious claims be allowed. The legislature has not 
the time nor t he means at its disposal to investigate such claims, hence persons 
having such claims should comply with the p1·ovisions of this section. 

Second :-It is my opinion t-hat the Board of P ublic \Norks. should take into 
consideration the amount of damages awarded for which payment has not already 
been made, and the amount of damages which may and probably will be awarded 
f·or the coming two years, when it makes up the amount which it asks to be ap
propriated for its department. 
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Section ~18-~3 provides, "That payments authorized by 
the preceding section s hall be made out of moneys appropriafed 
for that purpose by the General Assembly." 

Also Section 218-8 provides, "That all claims against the 
state ar ising in the nature of awat·ds shall be paid by the check 
of the acting commissioner in charge on the Auclitor of £tate, 
\vhose duty it shall be to issue his warrant on the T reasurer 
of the state for the payment of the atnount specified, and to 
charge the same to the proper account ft·om. which the. expen
diture shall be made." 

Tt is apparent that it was the purpose of the legislature at the time these 
:provisions were enacted to provide ·a method by which the Board of Public 'Works 
,could -have at its command a fund for the payment of such claims without the 
:person, in whose favor the award had been made, being compelled to wait until 
some succeeding legislature might choose to pass a special bill for that purpose. 
1 am, Respectfully, 

J. M. SHEI!.'TS, 

Attorney · General. 

COMPEI\'SATION COUNTY OFFICERS. 

COLUM nus, On ro, March l•hh, 1900 . 

. Hon. J. P. Crecuc, Prvsecuti11g Attorue_v, New Philadelphia, Ohio. 

DEAR ,SIR :- Yours at hand and content~ noted. I gather from your commun
ication that under the salary law for Tuscarawas county, passed March 30, 1898,· 
a sum certain was provided as yearly compensation for each county officer, also 
that no deputy of such officer should be paid out of the county treasury. While 
the provisions of this law wet·e in force, the probate judge, sheriff and prosecut
ing attorney wet·e elected and had entered upon their official terms. A commis
sioner and county treasurer were elected but have not yet entered upo;1 their 
·official terms. On Febr.uary 28th: 1900, a law was passed changing the compen.:. 
sation for some of these officers , and providing for the ap'pointment of deputies 
·and the payment of the con1pensation of such deputies out of the county .treasury. 

Your inquiry requires an answer to two questions: 

F it·st :-Aftet· a person is elected to an office for which a salary is provided, 
can th<lt salary be changed by legislative enactment before he enters upon his official 
terin ? 

Second :-'When the law fixes a stun certain as the yearly compensation of a 
·county o,fficer, and provides that no compensat.ion shall be paid to a deputy o£ 
such officer out of the county treasury, can the legislature, after the term is com

·menced, provide for the payment of compensation to a deputy of such officer out 
-.of the county treasury? 

The first question must be answered in the affirmative. 

Article II, Section 20, of the Constitution, provides: "The 
General Assembly, in cases not provided for in this consti
tution, shall fix the term of office and of compensation of all 
officers; but no change therein shall affect the salary of any 
officer during his existing term, unless the office be abolished." 

1t w'ill thus be observed that the constitution provides that any change in the 
1aw sha:f'l not affect the salary of an officer during his exist ing term. A term does 
410t exist until an officer has entered upon the discharge of his duties. 
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·"Unless the constitution otherwise. expressly provides, 
tl1e legislature has power to increase or vary th~ duties, or. 
diminish the salary or other compensation pertaining to the 

,office, or abolish any of the r.ights and privileges, before the 
,end of the term, or alter or abridge the terms or abolish the 
-Office itself. But if either of the incidents of the office is 
fixed by the constitution, ·the legislature ·has no power to 
alter them. unle$s the power to do so is expressly · reserved 
to it in fhe constitution itself." Throop on Public Officers, 
Section 19. 

55 

'f'lence, the commissioner and county treasurer not yet having entered upon 
'fhei1· official terlJls. will be governed by the terms and provisions of the act passed 
.February 28th l!lOO. 

The answer to the second question depends upon whether the law in force 
at the time the probate judge, sheriff and prosecuting attorney entered upon their 
respective terms, provided a salary for these offices within the meaning of the 
·constitution, or a mere compensation subject to change from time to time by the 
1egislature. ' 

·salary is a fixed ~l1111 to be paid to the officer, dependent on the time served, 
·and not on the amount of service rendered. ·while compensation as distinguished 
froni sala·ry depends upon the amount of service rendered and not upoi1 the time 
served. This distinction is clearly made in 

1;! 0. s .. 6J'i. 
;1!J 0. S., 580. 
51 0. S., G8 .. 

Under t.he provisions of the act of March 30th, 1898, the prosecuting attorney 
.. receives an ·annual ~alary of one thousand dollars. · This is for the performance 
of all his duties as prosecuting attorney, enjoined upon him by the statute. He 
-gets t\.W.t sum regardless of the amount of service rendered. True, a duty foreign 
to his general duties as· prosecuting atton1ey is enjoined upon him by the pro

. visions of this act., i. e., to collect costs whe1:e they remain unpaid for. more than 
a year. But for such services he gets a fee. That, however, in no manner affects 
his saJary as prosecuting attorney. Hence the salary of the prosecuting attorney is 
governed by the provisions of the Act of March 30th; 1898. 

The probate judge receives an annual salary of $2,600.00. This is ·for the per
fonnance of the duties of the office for the period of one year, be those duties· 
great 01 .. small. It matters not whether these duties require all his time or but 
little of, his time, his salary is $2,600.00. Whether he is required by the terms of 
the Act of March 30th, 1898, . to employ and pay for his own clerk hire depends 
t1pon the construction to be placed upon that Act in connection with the general 
.statutes upon the powers and duties of probate judges. 

Section 533 of the Revised Statutes provides, that a probate judge may appoint 
«t deputy clerk or clerks when occasion requires. The Act .of March 30th, 1898, 
provides, that no clerk hire shall be paid out of the county treasury; also pro
vides heavy penalties for the failure of any officer to per.form the dtities of his . 
office faithfully and promptly. Hence, the legislative intent is manifest that the 
officer receiving a stated salary shall, either by himself or clerks·, perform all the, 
. .duties of the office enjoined upon him by law, and if he is unable to do so with
out assistants he must provide and pay for the assistants, unless they are willing to 
work without compensation. · This conclusion is irresistible. He is elected to per
form the duties of the -office and is subject . to heavy penalties if he fails to do 
so.- If by reason of the accumulation of business he is unable to perform all the 
duties, the law gives him the r ight to employ deputies, but provides that the 
county shall not pay for their services. This conclusion ·. is borne out by tlie 
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reasoning of the court in State ex. rel. v. Raine, 49 0. S., 580. The commis
sioners o! Hamilton county were entitled to a salary of $2,000 a year and traveling 
expenses when outside of the county on business, but must pay their own travel
ing expenses in the county. The law undertook to provide for traveling and other 
expenses to the extent of one th.ousand dollars per year. and the Supreme Court 
held it was in effect an · increase of salary during the term, hence unconstitu
tional. If the duties of 'the commissioners were so extensive that it required. all 
their time their expense, of necessity, would be much greater than if they had 
but few duties, hence their net salary. would be in the reverse ratio to the amount 
of service rendered. 

So it is with the probate judge, and having entered upon the te rm with the 
law as it stood, there can be no change dur ing that term. 

The principle applying to the office of probate judge applies with equal force 
to that of the sheri ff, hence that q ucstion need not be especially ·noticed. I am, 

Yours very truly, 
J. M. SHEETS, 

Attorney GeneraL 

COURT PROCEEDINGS CERTIFIED TO BY GOVERNOR. 

CoX:uwms, OHIO, . March 15, 1900. 

Hon. Ge01·ge IC. Nash, Govemor of Ohio. 

DEAR Sm : - Yours containing commtmication from Otto way ancl M't1nsou 
of West_field, N. Y., is at hai1d. 

It seen1s from this letter your certificate is desired authenticating· certain pro
ceedings of the Probate Court of Hardin County, Ohio, to be used as evidence
in the Cou1ts of New York. It is requested that you certify that the Court assum
ing to act has jurisdiction of the subject matter and has proceeded within its
i urisdiction and that the signature of the officer attesting the copy of the proceed
ings and the seal attached thereto are genuine. 

The question arises whether the law en joins such duty upon the governor for 
the purpose of proving the proceedings of th·e Courts of the state to be used as 
evidence in another state. I have carefully examined the statutes of Ohio and 
have found no law upon the subject, and I am clearly of the opinion there is· 
no such provision in the laws of Ohio. 

Article 4, Section 1 of the Constitution of the United States provides: "Full. 
faith and credit sha ll be given in each state to the public acts, records, and judiciaf 

·proceedings of every state, and the congress may by general Jaws prescribe the 
manner in which such acts, records and pr·O·ceedings shall be proved, and the 
effect thereof." Pursuant to this provision of the Constitution, Section 905 of 
the Revised Statutes of the U nited States provides: "The records and judicial 
proceedings of .the Co.ur.ts of any sta-te or territory, or of any sudh country, shalt 
be proved or admitted in any other Cour ts within the United States , by the 
attest-ation of the clerk, and -the seal of the Court annexed, if there be such seal, 
together with the certifica·te of the judge, chief justice, or presiding . magistrate, 
that the said attestation is in due form of law. And the said records and judicial 
proceedings, so authenticated , shall ·have such faith and credit given to them In 
every Court within the United States as they have by Jaw or usage in the Courts 
o f the States from which they are taken." 

Hence, it is the opinion of th is office that the certificate desired of you is of 
no probative · force toward authenti'cating such proceedings. 

Very truly, 
J. M. SHEETS' 

Attorney GeneraL 
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:.1EDICAL ASSISTANCE TO PAUPER. 

COLUlllllUS. OHio, Marcil 10, 1900. 
,o/1. Cahill, Eato1£ , Ohio. 

DEAR Sm : - Yours at hand and contents noted. 

It seems from your statement of •facts that· the person rcqmnng medical 
·assistance was a resident of Preble County but was then actually in Butler County, 
but the medical services were rendered without having given notice to the author
ities that the pauper needed such assistance utitil after the services were actually 
rendered. 

The question then arises whether Preble County is liable for the services 
thus rendered. 

Section 1494 of the Revised Statutes pt·ovides that where a person being in 
any township or coi·poration is in need of medical relief , notice of such fact 

·shall be_served upon the trustees or other proper officers of the corporation, and 
that thereafter the proper authorities shall be bound to pay for such medical 
services: provided, however, such township or corporation has no regularly 
employed physician to attend upon the indigent. 

Section 1496 provides that where such person requiring medical relief is a 
resident of another county, the au thorities furnishing such relief shall notify the 
infirmary directors o f the other county, and if they do so within a period of 
twenty days a fter they have ..ascertained the legal residence of such person, then 
the county in which such person has a legal residence is required to pay the 
amount expended in caring lor such person. 

It will be observed that as a condition precedent to a recovery for medical 
services rendered, the person render ing such services must first notify the trustees 
or other' proper authorities of the necessity for such services. This was not 
done in-·this case. The notice was not served until a fter the services were ·ren
dered. Consequently that created no ohligat~on against either the County of 
Butler ·or the township in which this person was found at the time the services 
were needed. 

Since the physician rendered these services without first notifying the proper 
author ities that he would look to them for pay, it will be conclusively presumed 
that he intended to look to the patient for pay and not to the public. 

Yott stigg_est in your letter that possibly by rea?on of the fact that the claim 
for nursing having been accepted and paid, that the authori ties thereby became 
liable also for the .,_medical attendance. This was no claim against the County 
of Preble unless it was created in the manner provided by Jaw. 

A public officer can bind a corporation for which he acts only in the manner 
·pointed out by statute, and as the provisions of the statute had not been complied 
with in this case, there was no foundation upon which to base a valid claim 
against Preble County, and the infirmity cannot be waived by the officers of 
Preble County. . 

Thi:; principle has frequently been announced by the Court of the last resort 
of our own state. and is very much· emphasi1:ed in ·the case of Buchanan Bridge 
Co. vs. Commissioners, 60 0. S., 406. 

Very truly, 
J. M. SH£ETS; 

Attorney General. 
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SURVEYOR EMPLOYED UNDER SECTION 4772. 
' . ~ 

COLUMBUS , OHIO, March 20, 1900. 
A. E. Jacobs, Prosewting Attontey, Ja.cilson, Ohio. 

DEAR Srn : -In your letter of March 17, you ask , "Does the surveyor referred 
to in Section 4772 R. S., necessarily mean the county surveyor , or may the commis- . 
sioners employ a1iy engin~er of their own selection under this section to perform the 
~uties therein specified ?" · · 

I do not understand that the county commissioners are necessarily required to 
employ the county surveyor except for such services as the statute' specifically 
provides shall be performed by such officer. Under the turn pike law, Section 
4758 p1·ovicles that the county commissioners "may appoint three disinterested free
holders of their county as commissioners to view, locate and survey one or. 1110re 

roads·," and· Section 4760 provides that said road commissio11ers may be authorized 
to call to their assistance the county surveyor to lay out, s urvey and locate such 
turn pike roads. 

The road conunissioners so appointed seem to have no fu1'ther duties to perform 
in relation to said road than merely to survey and locate the same , while ~he actual 
construction of the road is done under the supervision of the county commissioners, 
and as the statute does not specifically require the county commissioners to employ 
the county surveyor they may employ any other competent engineer to super intend 
the construct ion of such road. 

The compensation of the engineer so employed by the county commissioners 
is by $ection 4773, the same as that allowed by law in the construction of county . 
roads. This, tmdet· Section 4664 allows the surveyor a compensation of $5.00 p~!r 
day for each day he is necessari ly employed. 

· As the work of the surveyor .is done under the supervision of the . county 
commissioners, they would be the proper judge as to the necessity of the wort< 
for which the engineer claims co.mpensation, the evident purpose of the statute 
being that he shall only be paid for such time as he is actually and necessarily 
employed. t ·/ 

As tb the employment of assistants for the engineer, I have no doubt that 
the whole tm{tter rests. with the commissionei·s, and that tl1ey may employ such 
assistants as they may d·eem necessary and fix their compensation. · 

You further ~sk, "Can boards of county commissioners employ their whole tmie 
after atiendii1g to otlier duties appertaining to their offices in overseeing, directing 
and inspecting hu:n pike work, if; in · their judgment the i11terest of the county 
demands it?" 

The quest ion as to the amount of time to be employed by the commissione.,. 
on any part icular work is .one ·resting so entirely on their own discret ion that it 
would be impossible tb fix any Jim its upon it. I presume that any·· gross. abuse of 
their power in this respect might be made a ground of impeachment and removal 
from office,' ·and they· also might by i;1junction proceedings be Testrained from 
drawing compensation for such services. These remedies, however , would only 
<\pply where · there has been a clear abuse of tl1eir powers·. As a general proposl
t ion the only remedy the people have in such case is, to exercise more care in the 
seiection of their public servants, and place the administration of their county 
affairs :1n the hands of men of integrity and honesty. 

(Approved.] 

Very' truly yours, 
]. E. Tooo. 

Assistant 'Attorne; Genera( 

J. M. SHEETS, 

Attorney Genera!. 
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WARRANT FOR PERSON IN JAIL. 

COLUMBU:, OHIO, March 20, 1900. 
Hon. YV. D. Gui'lbe,·t, IJ.uditor of State. ·: J; 

DEAR SIR: · .. The question submitted by" you is, "vVhether the clerk has author.:.· 
ity to issue a warrant and the sheriff authority to serve the same on a person agatnst 
whom an indictment is returned, when the person accused is already in jail .or 
J·eleased on bail ?" 

Sec. 7229 pr?vides: 
"A warrant may be issued in term time, or in vacation 

of the court, on any indictment found, and when directed 
to the sheriff of the county where such indictment was found, 
·ot· presentment made, he may pursue and arrest the accused 
:in any county, and commit him to jail, or hold him to bail, as 
·p.-ovided in this title." 

• 

It will thus be seen that, a warrant is issued for the purpose of apprehen<lmg . 
t he .accused and committing him to jail or holding him to baiL In the case named 
by you the person is already either in jail or admitted to bail, hence, the only 
:possiole purpose of issuing a warrant had already been accomplished. 

As the . law does not require Yain or foolish things to· be clone, it is clear that 
there is no authority for issuing and ."en·ing a warrant under the circumstances 
:named in your letter. 

Very truly, 
]. M. SHEETS, 
· Attorney GeneraL. 

FEES IN HAMIL TON COUNTY. 

COLUMBUS, 'OHIO, March 22, 1900. 

Ron. W. D. Gttilbert, Auditor of State, ColHmbtts, Ohio. 
DEAR SIR: - Ypur communication requires a solution of the question, whether 

the Auditor of Hamilton County may take into consideration the provision of Sec
tion 1069 of the Revised Statutes in calculating the earnings of his office with a view 
to crediting the same to the fee fund, out of which the salary of himself and clerks 
are to be paid. · 

The original act under which the Auditor -of Hamilton county is now operating 
is found in 67 0. L. 36, Section 1 of this act with .jmmaterial modifications is now 
.Section 1341 Reveised Statutes and provides· as follows: 

"The fees, costs, percentage, penalties, allowance , and 
all other perquisites of whatever kind, which, by law, the clerk 
of the courts, probate, judge, sheriff, either as such, or as 
special master commissioner, or receiver in any case, treas
urer, auditor, recorder., and coroner,· in Hamilton county, 
may always receive and collect for any efficient services ren
dered, shall be received and coltected by said officers, re-. 
spectively, for the sole use of the treastn'y oi said countY. 
as public moneys belonging to it , and shall be accounted for 
and paid over as such _in the manner hereinafter provided." 

Section 3 of that act (now Section 1343) provides for the appointment of depu, 
·ties and assistants and for fixing their compensation by the common pleas judgt>. 

Section 5 (now Section 1345) limits the amount to be paid to the clerks, assist:.. 
:ants. and officers to the fee fund. 
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At the time the original act was passed, the Auditor of Hamilton County 
opei·ated under the fee and salary system· the san1e as the other auclitors in the 
state. Hence, in order to determine the earnings of the auditor's office with a view 
to placing the s;1n1e to the credit of the fee fund, resort was necssarily had to 
the, statt1tes then i!l force. As "the fees, costs, percentages, penalties, allowance, 
and all othet· perquisites of whatever kind," the audi toe was then receiving, Wj:!rc

meas~red by the statutes then in fo rce , Section 1069 became an important factor
in calculating the earnings of the fees to be credited to the fee fund. 

Section 1069 as now numbered, .was then Section on'e of an act found irL 

64 0. L. p. 249, and applied to Hamilton County as well as all other counties of 
the state. Hence, this section, together with the other provisions of the statute~. 
upon the subject, furnish the basis for calculating the earnings of the auditor or 
Haini lton county, which, by the provisions of this act placing the officers of" Hamil
ton county upon a salary, had· to be credited to the fee fund of that office. This 
same section (1069) which has been amended from time to time so as slightly to· 
reduce the salary under its provisions, has furnished the basis for much the largest. 

, item of the income of the auditor's office from that time to the present, unless. 
this source of income wils cu t off by virtue of Section 7 of the act of :March 22, 
1893, 90 0. L. p. 104. 

While this act assumed to revive and re-enact Section 10(i9, yet we find upon' 
examination, this section was never repealed, but was merely . supplemented by
$ection 1069a , and as that section by its very terms did not apply to Hamilton 
county, . Sectiqn 1069 never ceased to operate as a ·basis for· calculating the earninb" 
of the auditor, unless, as has been stated, it ceased by virtue of the provisions of 
Section 7 of that act. 

This section (7.) so far as applicable to the question at issue, provides: "The 
provision_s of this act shall not apply to Hamilton and Cuyahoga Counties." 

Upon reading the act in question, it will readily be observed that it purports tO• 

provide a compensation to be charged by county officers throughout the state, and 
being general in its terms, and having been enacted after the passage_· of the· 
special salary bill for Ha111ilton and .Cuyahoga counties, it could be claimed with 
some degree of p lausibility that these special provisions for these two counties wet<:
repealed by implication, unless these two counties were exempted; hence, the 
provisions of Section 7, do nothing rnore, in my opinion, than to declare that 
Hamilton and Cuyahoga counties shall continue to be governed by the special acts 
applying to those counties. This· section does not in express terms purport to 

modify in any particular the provisions governing these counties; hence, the earn
ings of the office remain the same, unless changed by implication: 

. Let us · inquire the result of such a construction. From the statement of the· 
earnings of the auditor's office of Ha1'nilton county shown me by you, it appears that 
more than .half' the income of the auditor's office results from the provisions 0 1 

Section 1069, and upon examinat ion of the act in question, it appears that almost: 
the ·whole earnings of the office of ·probate judge, treasurer, recorder and clerk 
result frqm the prqvisions of Sections 1117, 1157 and 1260, all of which are included 
in this act. Hence, to hold that Section 7 cuts-off this source of earnings , would. 
take away the means of paying, even the clerks and assistants -their salaries; drop
pihg out of view the salaries of the officers themselves. The legislature is presumed 
to have had a knowledge of the condition of these two counties at the timeof passing: 
th is act; and the amount of the earnings of the several offices, .and the several sources 
from which derived. It can hardly _be presumed that it intended to cut off tne· 
earnings of these several offices to a degree, where not even a .clerk could be paid. 

There is .an old and familiar rule of statutory construction to the effect· 
that a statute should receive a reasonable construction, and should not be so con
strued as to lead to unjt1st or absurd conclusions. 
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Black on interpretation of laws pp. 100-104. 
What reasonable man could contend that the legislature in tended to take from 

:the auditor's office more than half of its eamings, and from the probate, treasurer, 
recorder and clerk's office nearly all of their eamings and thus cut off the possibility 
-of paying compensation to those who give their services to the public. 

You call my attention to Section 1365-16 which you say it is claimed specially 
-exempts Cuyahoga county from the provisions of the act in question, and should be 
-considered as bearing upon the legislative intent with reference to Section 7. It 
will be observed that this section was passed April 8th, 1880, 7} 0. L. p. 137, being 
.13 years prior to the passage of the act which, it is claimed to be superseded by it . 
.And besides Section 1365-14 to section 1365-17 jnclusi\'?e are repealed by .Section 
.15 of an act passed April 12th, 1889, 86 0. L. _264. And this act in turn, is 
repealed by Section 14 of the act of April 23rd, 1896, 92 0 . L. 602, which is now in 
force for Cuyahoga county. 

Hence, I am clearly of the opinion that Section 1069 is still applicable to Hamil
ton county 1 so far as estimating the earnings 9f the auditor's office is concerned . 
.I am Yom·s Yery truly, 

J M. SHEETS, 

Attorney General. 

JURISDICTION OF OHIO OVER THE OHIO RIVER. 

Co\-U~rnus, Omo, March 2ith, 1900. 

D1·. C. 0. Probst, Secrclct1'Y State Board of Health. 

DEAR S.m: - Your inquiry as to -the validity of the ·ordinance of New Rich
mond, Ohio, which pr-ohibits polluting the waters oi the Ohio River within 
certair\ fimits of the intake of the water works of that ci-ty, is at hand. 

It 'l.l'i>pears from your statement that it is claimed that the ordinance is void 
for the reason. that the tit le to the Ohio River to low water mark on the Oh-io 
side belongs to the State of Kentucky. Hence , the State of Ohio and conse
quently none of the municipalities of that state would have jmisdiction over the 
river for any purpose. 

That the bed of the river to low water mark on the Ohio side does not belong 
to Ohio is conceded. But that Ohio has concurrent' jurisdiction over the whole 
bed of the stream from low wa·ter mark on ·the Ohio side ·to low water mark 
on the opposite side with the state bordering on the Ohio on the opposite sid<' 
is equally conceded. The seventh article of Compact between Virgin~a and Ken
tucky at the 'time Virginia ceded jurisdiction over the territory to Kentucky in 
·order that it might become an independent state provides: 

"Sevenbh. That tlTe use and navigation of the river, 
Ohio, so far as the ter ritory of the propo,sed state, or the ter
ritory which shall remain wi.thin the limits of this common
wealth lies thereon, shall be free and common .to the citizens 
of the United States, and the respective jurisdictions of this 
commonwealth, and o! the proposed st-ate, on the r iver as 
aforesaid, shall be concurrent only with the states which n·.ay 
possess the opposite shores-of the said rive~." 

Kentucky was atterwards admitted to the Union upon the conditions con
tait~ed· in· this Compact, and> ever since the Courts of the states bordering_ on the 
0hto have upheld this Compact as binding. Concurrent jurisdiction over the 
0hio r iver has never been denied·, but has been frequently ttiYheld by the Comts 
of Last: Resort of Virginia, \illest Vi.rginia, Kentucky and Ohio; a lso by the 
Suprme Court of the United States. 
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Handley v. Anthony, 5, Wheaton, :385. 
Pennsylvania, v. Bridge Co, 13 Howard, .'JGG. 
Greene v. B iddle, 8. Wheaton, 1. 
Garner's Case, 3, Gratton, 674. 
State v. P lants, 25 West Virgina, 119. 

In •.he early history of jurisprudence of Ohio it is held in the case of State· 
vs. Hoppess, 2, W. L . J., 279, that Ohio had concurrent jurisdiction over the· 
Ohio river wi-th the states bo·rdering on the other side ·oy virtue of this ·compact .. 
It has been so well recognized as the law of the land, t hat a short time· ago· 
the Supreme Court affirmed a · judgment involving that question without report 
for the reason that the principal had been announced and re- an nounced by the 
Supreme Court of the United States so thut it was unnecessary to repor t the· 
case. 

Section 2433 of the R. S. of O hio provides: 
' "The jurisdiction of any corporation owning water works, 

·to pt·event or punish any pollution ·of the water shall extend 
ten miles beyond -the corporate limits." 

It will .~hus be seen thM municipalities having water works have jurisdiction· 
ten miles beyond its limits for the purpose of pt·otecting the water supply from 
pollution in any direction over the State o.f Ohio, and as we have al ready seen , the 
State of Ohio has ju'risd iction over the Ohio river , it is my opinion that the or<lin
ance cannot he successfully attacked on the ground st;ttecl in yO\t r ktter. 

Very truly, 
J. M. SHEETS' 

I 

Attorney General. 

ELECTIONS IN SECOND REGIMENT, 0 . N .G. 

CoLuMBUS, OHIO, l\hrch 30, 1900. 

H011. George R. Gygc1', Adj1ttant General of Ohio, Columbus, Ohio. 
D EAR SIR: - Jn your communication of March 2'7th, you request an opinion 

from this office as to the validity of the ejection of J. R. Deming a ;1d J D. Leit
ner as Majors of the Second Regiment. 0 . N. G. I. 

From the facts submitted in said commu nication , i\ appt.:a rs that orders were · 
issued November 15th, 1899, lor -an election to be held November 21st. 1899, 
to elect a full. complement of . field · officers for said regiment. That among the 
officers to he elected at said election ·were three majors. It fu rther appeat·s that 
t he voting strength of the regimen.t at that time was five h1111clred and twelve ; 
that the highest number of ,,otes cast for any officer at said elect ion was fou·r 
hundred and fifty- three; that Major Clucker received four l)undr·ect and for ty
seven; Majo r Leitner two hundred and forty-nine·, and Major Deming two hun
dred and forty seven votes, and that votes were not cast for any other candidates 
for said offices of major. 

The election of officers of ·the 0. N. G. is controlled by Section 3045 R. S. 
which, so far as it. is per tinent ·to this inqu~ry, reads as follows. "Each officer ' 
shall be separMely v.o·tecl lor, and uny person receiving a maj or ity o£ the votes 

. of the electors present ;tt such nreetiing shall be deemed elected; provided , that 
no election shall he held unless a majority of the electors .be present and voting." 

To constitute an eleotion each of these three ·r equirements must be complied 
· with. These conditions have been added to the statute at ·differen t times and thus 

their ·logical sequence has not been preserved. Their meaning will more-
re;,dily be perceived if they are read in .the followin g order: 
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1. "Each officer shall be separately votecl for." 
2. "No election shall be held unless a majority ·of the 

electors be present and voting." 
A "Any person receivinig a majority of the votes of the 

c)ectors present at s uch meeting shall be deemed elected." ; 

63 

It is apparent that if t his election had been ordered solely for the purpose of 
electing these two majors, i. e., Deming and Leitner, and the vote for these two 
officers had been the same as in thl': election under consideration, neither would 
have been elected, e1'en though a ~naj ority of the electo·rs had been present, for 
tl)e reason that a majority must not ·only be present but vot ing. 'vVould it 
change the result if a majority of ·the electors were present and voting for other 
o lticers at the same election but refrained fr9m voting for t he candidates for 
major. I cannot think so. A construction must be given this statute which will 
g ive force and effect to each of the provisions contained in it. If it IS claimed that 
all -that is necessary to const itute a quorum for the election of all t he officers that 
may be ordei·ed chosen at such an election, is that a majority of the electors 
be present and VO•ting for some officer at such electkm, ·then the requirements ' 
that each officer shall · be separately voted for is without effect, and the same 
results would be obtained if this provision was eliminated from the statute. This 
requirement ho~evcr., was considere!l of sufficient impor tance to be added as an 
amendment lo the statute, (83 0. L. 96) and should not be disregarded in con
sidering th is question. To give it any effect or force in this .statute. it is neces
sary to consider the election of each officer as being held separate and apart from 
that of a'ny ot-her officer. And ·to make such election valid it is ·necessary that a 
majority of· the electors be present and voting for each par.ticular officer , and that 
a major ity of such v·o:tes are necesssary to elect. 

I am of the ot;inion therefor, t hat as a majority of ·the electors of the regi
ment were not present and voting for the candidates for major E-xcept 'in the 
case of ~'iajor Clucker, that the two candidates, Deming and Lei·tner were not 
legally 'elected. 

[Approved.] . ·.:.· 

Very truly, 
J. E. ToDD , 

Assistant At.torney General. 

J. M. SHEETS, 
AHorney General. 

CO ST BILL IN CRHHNAL CASES. 

CoLU~IBUS, O mo, March 31, 1900. 

1-lon. W. D. Guilbe1·t, Auditor of State. 

DEAR Sm: - Yours containing cost bill in case of Ohio v. Billow, is at hand. 
You <tsk the opinion of this office as to the legality of th~ fees and expenses 
therein charged, which the state is required to pay in order to atd the warden 
of the penitentiary in passing upon the items of the bill. We shall call attentiot~ 
to such items as appear upon the face of the cost bill to be incorrect. 

1. The item of $133.12 , which the clerk charges for enter ing the appearance 
of witnesses, is, in my opinion, incorrect. 

It appears upon the face of the cost b ill that there were but two hun.dred 
a nd eighty- eight witnesses in attendance upon the trial of the case. Sixteen of 
these were excused and re-subprenaed. Section 1260 R. S. provides that the 
clerk shall receive for "entering the attendance of each witness four cents." A wit
ness appears in a case in obedience to a subpoena and remains in attendance until 
excused. 
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The statute does not say that the clerk shall receive four cents for each 
day the witness attends. This is the method employed by the· clerk in computing 
this item, which we think is wholly enoneous. We are aided in this construc.tion 
not only by the plain words of the statute, hut by the {act that the fees charged 
are wholly out of proportion to the services rendered, and it will not be presumed 
that the legislature intended the clerk should have more than reasonable fees 
for the services required. As there were two hundred and eighty-eight witnesses 
in attendance, sixteen of whom were excused and re-subpcenaed, the clerk is 
entitled to four cents for entering the attendance of three hundred and four wit-
nesses o/ $12.16. · 

2. As to the mileage allowed for witnesses in said cost bill, there are two 
witnesses who are credited ;,vith four hundred and sixty miles (going and coming) 
or as residing two hundred and thirty miles away from Fremont. Several others 
are credited with four hundred miles. It would seem. very i)l·obable that these 
witnesses came from o utside the state. If so' a subpcena could not be served 
on them and their attendance was voluntary and they would not be entitled to 
mileage. Hence, the mileage of these witnesses if they resided without the state, 
and a·ny others wh·o appeared voluntarily and without service of sul.>pcena , canno t 
lawfully be charged against the state. 

3. So111e question has been raised as to the item of $:252.00 stenographer 
fees. Under the provisions of Section 475 R. S., a stenographer is entitled to 
$7.00 per day. Section 478 provides that a stenographer's per diem is taxed as 
costs in the case . . Hence, we see nothing wrong with th is item. 

4. The ite111 of $1600.00 charged ior transcripts of the evidence in my opmJOn 
is an illegal item and should be rejected. It is claimed this charge is authorized 
by the provisions of Section 480, R. S. This section provides: 

"The lees oi the official stenographer for making such 
transcripts slutll be eight cents per folio o f one hundred wonls 
and shall be paid forth,yith by the party or parties for whose 
benefit same is ordered, and when paid shall be taxed as other 
costs in the case; but all transcripts made in criminal cases 

.and transcripts Ol'(len:cl by the court when not asked for by 
the partjes, shall be paid out of the county treasury in the 
manner herein provided for the payment of fees for taking 
short-hand notes." 

This section only authorizes such transcripts to be ta xed as costs ii1 the. 
case as are ordered by one of the parties and provides that all ~ranscripts in 
criminal cases and those ordered by the court when not asked for by the parties, 
shall be paid out of the county treasury, because it would be manifestly unj'ust 
to tax the losing party with the transcripts which the court ordered for his 
own use. 

But this section provides that such transcripts shall be paid for "out of the 
county treasury in the manner herein provided for payment of fees for taking 
shorthand notes." In what manner are shorthand notes paid for? Out of the 
treasury of the county in which the comt 'is held an·d upon the certificate of the 
clerk, certifying the n u111ber of days attendance of tire· official stenographer. 
But the fees for such . transcripts in criminal cases and in other cases when 
transcripts are ordered by the court. are not authori:r.ed by the statute to be 
taxed as costs in the case. 

Yours very truly, 
J. M. SllEE'rS' ' 

Attorney General. 
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DECEDENT'S ESTATE- FEES OF TAX INQUISITOR. 

CoLuMn us,' Omo, April 12, 1900. 

· E. G. McClellm1d, Bo~vlitlg Green, Ohio . . 
DEAR SrR: -Your inquiry requires art answer to the following question: Is · 

the tax inquisitor, who has been employed by virtue of the provisions of Secti<?n 
1343-1, Revised Statutes of Ohio, to discover and furnish to the auditor evi
dence of property improperly omitted from taxation, entitled to a percenta~e 

out of the taxes and penalty placed on the duplicate by the auditor against the 
estate of a deceased person, by re'ason of false rettlrns of the decedent, where 
the inventory of his estate furnished the data for the action of the auditor? 

Section 1343- 1 provides: . 
' "The county commissioners, county auditor and county 

treasuret·, or a majority of said officers in any county, when 
they have reason to believe that there has not been a full · 
return of property within the county for taxation, shall have 
power to employ any person to make inquiry and furnish the 
county auditor the facts as 'to any omissions of property for 
taxation and the evidence necessary to authorize him to sub-
ject to taxation any property impt'operly omitted from the tax .! 
duplicate." · 'I 

This section further provides that the commissioners, auditor 'and treasurer 
may pay the· tax inquisitor thus employed compensation, not to exceed twenty 

· -per cent of the taxes placed on the duplicate and collected pursuant to the evi..: 
-dence furnished by him. · · · ' . 

Section 6044 provides that the probate judge shall, at the end of each month, 
·deliver to the auditor of the county a statement showing· the invei1tory of personai 
property ·.filed in his office during the month, for the use of the auditor and 
board of. ·equalization in the performance of their respective duties in correcting 
false or untrue tax returns; and further provides that taxes so added to the 
duplicate within nine months from the date of filing the inventory of the deceased 
in the probate court, shall be a preferred debt against the estate of such decedent 
the same as other taxes. Sections 2781, 2 require the auditor to proceed and 
correct tax returns and add to the duplicate, taxes omitted, togetl}\!r with a 
penalty thereon. In making this investigation with a view of correcting. any 
tax return, he is authorized to subpcena and enforce the attendance of witnesses 
and compel the pr9duction of books and papers. · For these services he is entitled 
to four per cent of the amount of taxes added to the duplicate. He receives a 
liberal compensation tor his. services and the Ia w contemplates that he shall 
be active in his duties in discovering and placing omitted taxes on the duplicate. 

Upon reading Section 1343-1 it will be observed that the Jaw contemplates 
that the tax inquisitor shall do something for the compensation he receives. 
He must furnish the auditor the evidence of the omitted taxes in order to earn 
the compen·sation provided ' for. in this section. Tire legislature is presumed to 
have intended only a fair reward for the services rendered, and in view of the most 
liberal provisions made for tax inquisitors, it will be presumed that the legis
lattll'e contemplated that he would be stimulated to proceed in the most difficult 
cases, and in the most vigorous manner, to thwart the ingenuity of the tax 
dodger, collect the evidence, and lay it before the auditor for his action. His 
position. was not created as a sinecure in which he should have something for 
nothing. 

It was held in Treasurer v. Borck, 51 0. S. 320, that, although Section 1094 
provides, if taxes are not paid within the time prescribed by law, . '!The treasurer 
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shall proceed to collect the same ·by distress or otherwise, together with a penalty 
of five. per centum on the amount of taxes so delinquent_," (the penalty being 
.a coinpensation· to tl1e ' treas~irer for such collection), yet where a person volun
tarily paid delinquent taxes the treasurer coul.d not collect thlt five per centum · 
penalty; he could not merely stand behind the counter and receive the delinquent 
tax and ~ollcct the penalty thereon; he must proceed actively by . distress, suit, 
.or ~therwi~e to ·enforce the coilection in order to be entitled, to the five per 
<:ent1,1111 penalty. This case emphasizes the proposition that a pliblic servant 
~hall. r~~der an equivalent for any compensation provided for him. 

With these rules in view let us consider the case submitted by you. The 
inventoi·y filed with the probate court furnishes the. data for exposing the false 
returns of the deceased; the probate judge furnishes that inventory to the auditor 

· (Section 6044); the auditor must then proceed to correct the false returns and 
place the proper amount of tax upon the duplicate (Sections 2781, 2). Pray, 
what service has the tax inquisitor rendered for the twenty per cent he seeks 
out of the taxes thus placed on the duplicate? By the express provision of. the 
statute other officers are required to furnish this evidence. Hence, it is taken 
out of the province of the tax inquisitor. ' Even if he should become officious 
and furnish tlie auditor this data from which he proceeds to correct the 
tax returns, he can claim nothing for it, for the reason that the probate judge 
is required to furnish' this data; the tax inquisitor cannot voluntarily assume 
the duties imposed by law upon anoth~r and then claim compensation out of · 
the county treasury. This conclusion is reached without taking into consideration 
the latter part of Section 6044. In my opinion, however, this section clearly 
furnishes another reason why the tax inquisitor is not entitled to a per cent 
under the circumstances named by you. The provisions of Section 6044 referred' 
io read as follows: 

"No percentage, nor any part of any increased tax on the 
property of any such estate, covered by any such inventory, 
and required by law to be listed in the name of the executor 
or administrator, shall be allowed or paid to any person or 
persons under any contract for securing for taxation, or 
putting on the tax list or duplicate, property improperly or 

. 9therwise omitted, or not listed or returned for taxation." 

It will thus be seen that he is entitled to no compensation for any increase 
of tax on the property of the estate of a deceased person covered by the inventory, 
and required to be listed in the name of the executor or administrator. Here, 
the proceeding to correct the tax returns of the decedent is against the executor 
or administrator; he is notified to appear and defend. \Nhen corrected the 
orderly and proper method is to place the taxes so added to the duplicate against 
him or such person~! representative of the deceased, and a certificate of taxes 
so placed upon the duplicate and handed by the auditor to the treasurer shows 
the tax to be against the personal representative. 

In reading Section 6044, it appears beyond cavil 'that the legislature intended 
to -cut .off forever the claim that previously had been made by tax inquisit()rs 
that they were entitled to a compensation out of taxes added to the duplicate 
where the evidence was furnished by the inventory of the decedent'·s estate; 
it being so manifestly unfair that he should receive compensation under. such 
Circumstances, the legislature chose to speak upon the subject. 

It is my conclusion, therefore, lor the ·two rea'sons above suggested, the 
inquisitor is entitl~d to no per cent under the circumstances given. 

Very truly, 
J. M. SHEETS, 

Attorney General. 
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. ~UFF.Ic;JENCY ,9F ARTICLES OF INCORfORA'fiON OF MUTUAL 
I .. BEJ.I{EFIT SOCIETY. 

codMnus, OHio, April 19th, 1900: 

'· Hon. Charles Kim1ey, Secretary of State, Colltmbtts, Ohio. 
• , DEAR Sm:-In' reply 'to your communication requesting a written opinion 
frotn this department as to the sufficieilcy of the articles of incorporation of "The 
Mutual Benefit Society" I desire to say that I have examined the same, and, 
in my opinion,' the s..tid society should. not be permitted to file its articles of incor.
poration. 

This society proposes "To establi~.h and maintain a benefit society, the mem
bership of which shall be composed o.f unmarried persons of both sexes, and 
:to · estabiish and maintain a_. fund,_ by assessments upon its members, volun
tarily paid, for the payment of stipulated sums of money to its members upon 
their marriage, and not otherwise, in such manner as may be provided by the 
by-laws of said society, · and to accumulate, invest: distribute and appropriate 
·such sums in such· manner as it may deem proper." This is certainly a novel 
'proposition. It invites reflection. It is not easy to decide wh~ther the would-be
incorporators. are projecting a scheme to promote matrimony, or propose to 
operate a swindle. If the former they should. be encouraged. "It is not good 
for man to be alone," and. "Marriage is honorable in all." For this we have 
l1igh authority. A corporation that would bestow a prize upon the happy· wight 
\Vho seeks relief from the solitary state at the hymeneal altar would be a pttb!ic 
benefactor. 

The custom of county fairs to offer 'a reward in the form of a cooking stove 
and cradle to the couple who would be publicly married upon the fair grounds 
is· to b-e improved upon. . That was good in its way, but was too lin1ited in its 
applicaticui. · Only a few could take advantage of such opportunity. Now, the 
chance to get a comfortable sum oi m'oney in addition to a matrimonial partner 
is open to all. Marriage is no longer a lottery, but the prize is sure. All that 
is needed is for the prospective bride or bridegroom to join "The Mutual 
Benefit Society" and the future is assured; while if both parties to the contract 
should have the foresight to provide for the future in this way, then assurance 
\vould be doubly sure. 

I~ is difficult to consider this matter seriously. But the question presents 
itself: Can such a society be honestly cQnducted with S\JCcess? Can this 
society successfully carry on the business of making a contract with it& members, 
which the member has the power to terminate whenevex it is his interest to do so? 

vVI10 would join such .a society except the prospect of marriage was imme
diate, and he hoped to matu;·e his contract and reap the benefits at once? Does 
any intelligent man believe that this society could honestly meet its obligations 
arising from· tltaturing contracts for a single month? If not, then there is no 
escape from the conclusion that the business of such a society would have to 
be conducted dishonestly to enable the society to live. Should the state incor
porate a society which, upon the face of the articles of incorporation, proposes 
to conch.tct a business which cannot be honestly conducted, and succeed? I do 
not think so. 

The Statutes of Oh~o provide that "Corporations may be- formed in the 
manner provided in this chapter, for any purpose for which individuals . may 
lawfully associate themselves, except for carrying on professional business." 
Sec. 3235. ' 

But people may not lawfully associate themselves for the purpose of swin
dling, or to conduct a business which cannot succeed if the principles of common 
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honesty are adhered to. W c are not' advised of the exact manner in which· this 
corporation proposes to transact its husin·ess. vVe are only informed that · it 
shall be conducted "in :;uch manner as may be provided by the by-Jaws o[ said 
society;'-"and in ·such manner as it may deem proper." This is too vague and 
indefinite. An associatiO)l through which large sums of money .are to l?e collec~e~ 

· and disbursed f9r benevolent purposes should be constr~tcted . on a . more sub
stantial . foundation. I£ these incorporators have any method by which su~h a 
business can be honestly ·conducted ;,nd succeed . they shoul<! · more htlly state 
their. proposed methods, if they hope to receive any consideration . for the su~~ 
cerity of their purpose. 

Very truly yours, 
]. E. ToDD, 

Assistant Attorney General. 

OHIO CENTENNIAL APPROPRIATION. 

CowMnus, Otno, April 20th, 1900. 

Hon. George K.. Nash, Govemor of Ohio. 
DEAR Sm:-The question propounded by you. in your inquiry to this office, 

is whether the $500 ,000 appropriated by the 74th General Assembly "for the 
Centennial and Northwest Territory Exposition" is available for that purpose 
without further lcgislaticn. · 

This appropriation consists of two items of $259,000 each; one contained in 
the general appropriation ~.ct for the year 1900, the other in the general appro
priation act. for the year 1901. These acts are identical ·in language, and read 
as follows : "Th~ following sums, for the purposes herein specified, are appro- ·. 
priated out of any money in the state treasury to the credit of the general revenue 
fund, not otherwise appropriated." Then follows this item, "For the Centennial 

· and Northwest Territory Exposition, $250,000." 
House Bill No. 385 made complete provision for the_ receipt and expenditure 

of the money so appropriated; designated who should receive it, the purpose of 
its expenditure, the manner , and under whose supervision it should be expended. 
This appropriation was evidently made, anticipating that House Bill No. 385 
would become a law. But, as this bill failed oJ passage, the appropriation cannot 
.be n1ade available, unless by virtue of pre-existing law. 

On February 19th, 1896, a joint resolution was adopted by the General 
Assembly of Ohio, · providing for the appointment of a commission of _seven 
persons to formulate plans, and devise ways and n1eans · for -the d\te observance 
of the centennial of Ohio, in the year 1903." On April 21, 1898, another joint 
resolution was adopted by the General Assembly providing for the observance 
of the one hundredth anniversary of the admission of Ohio into the Union "by 
holding a grand exposition, which shall be an institution of the State of Ohio, 
beginning on the 15th day of June and ending on the 15th day of October, 1903.'; 

On April 26th, 1898, the legislature passed an act creating a Centennial 
Commission, and defining its powers and duties. Tlie p reamble · of • this act 
recites the fact of the passage of the joint resolution last referred to, and also 
provides, "The du-ties of said commission shall consist in examining and acquaint
ing itself with the grounds upon which it is proposed that said exposition shall 
be held, and the general plans for their improvement 'which should receiv~ its 
approval before adoption , and shall 'inspect from time to time such improvements 
and make such suggestions and recommendations as shall appear desirable or · 
necessary, and in obtaining information as to other expositions of like nature 
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which have heretofore been held or which are . now being held and to obtain 
suggestions· from the citizens of this state as to the nature, extent and character 

.. of the .exposit ion which they desire. to have held, and ·to procure plans and prop
ositions pertaining to said exposition and recommendations and suggestions 
genera1l,y tlmt wourct be of profit in deterniining wliat this state should . do in 
forwarding .said exposition, including also, invitations to other states, ·partic
ularly fhose in the old northwest terr itory, to .participate therein, wliich invi
tations shaL1 'be -approved and endorsed by the governor; and all of which plans, 
recomn1.e·nclat ions, suggestions, propositions and information said commission 
shall report to the next generai assembly within ten days from the beginning ·o.l 
its fir-st ·session. For the purpose of paying the expenses incurred by said com
mission in the performance of its said duties ~o the date of its first said report 
there is hereby appropriated fro'!11 the general revenue fund of the state from 
any money not otherwise appropriated, five thousand dollars which shall cover 
all expen·ses herein authorized, and the amlitor of state shall draw his warrants 
on the state .treasurer in payment of such expenses from time to tin1e on voucbers 
as aforesaid, which ,warrants shall be paid by said · treasurer out of said fund. 
Provided, however, that nothing in this act shall be construed as obligating the 
·state for any appropriation for such centennial expositiOn, or in any \vay as 
·expressing the sense of this general assembly, that an appropriation further 
than the .one herein provided should be made." 

The above are the only provisions bearing upon the subject, and, m my 
•Opinion, they fall short of making the appropriation available. · 

Article II, Section 22, of the Constitution provides, "No money shall be 
drawn frOill the treasury except in pursuance of a specific appropriation made 
·by law:" In order ' to make an appropriation specif1c the specific purpose for 
which the money is to be used must be pointed out; also some body must be 
authorized to receive it. In· this appropriation the money is not to be applied 
in the· payment of an obligation ·due to the recipient, but, if received at all, is 
'feceived in trust. What shall the trustee do ·with it? How shall he expend it? 
':Shall ·he use it in .·erecting· bu-ildings, providing exhibits, or is i~ to· go :directly 
to the "Ohio Centennial Company?" The statute is' silent upon all these ques
tions. There is no answer but conjecture. It may be said, however, . that the 
money should be paid to the centennial' commission to be used · by it. But, the 
question at once arises, . ho\v shall this commission · use it? It has the · powers 
·conferred upon 'it iby the act creating it, and no more. The act creating this 
commission gave it power to receive and expend' five thousa.nd .doilars only, ·and 
·that was for the purpose, as designated in the act, of paying the personal 
·expenses of the · members of the commission. But the ·act further expressly 
·declared, "that nothing in this act shall be construed as obligating the state 
'for ·any ·appropriation for such centennial exposition, or in any way as expressi11g 
·the sense of this general assembly, that an appropriatio·n further than the one 
'herein provide.(!, shou'ld be made," .thus negativing the idea that the COmmiSSIOn 
should l1ave power to -receive and expend any sum whatever in aid of the pro-

··posed centennial. 

This commission is purely a creature of the statute; it has no implied authority; 
·and the authodty expressly given must be exercised in strict compliance with the 
·terms of the statute. These propos'itions are elementary, and need no elaboratiO'n. 

Hence, as indicated above, it is my opinion that the appropriation must .fail 
:[or want o[ proper 'legislation. 

Very truly, 

J. M. SHEETS' 

Attorney Genenil. 
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CORRUPT PRACTICE ACT. 

CoLUMBUS, Ouro; April 26th, 1900. 

Hot~. Lewis D. Bonebralee, State Commissioner of Common Schools, ColumbttS, 0. 
DEAR SIR:-Your letter of April 24th, making inquiry as to the application of 

the "Garfield Conupt Practice" Act to tandWates for s~hool officers, is at hand. 
The "Garfield Corrupt Practice" Act {Sec. 3022-.1 et seq.) applies to all pub

lic offices created by the Constitution or laws of this State to be filled by popular 
election, and as the office of member of the board of education is an office created 
by the laws of this State and filled by popular election, it would seem that the 
provisions of said Act would apply to such office. I am not ·aware of any excep
tions to the Act in bvor of the office of school sub-director in townships, as it is 
also a public office created by statute and ·filled by 'popular election, and also 
comes within the provisions of the Act in question. 

While i.t seems an unnecessary requirement, as applied to' these offices, yet if 
it had been the intention of the legislature to exempt them from complying with 
the tenns of the Act, such exemptions should have been stated in the statute. 

Yours very truly, 
J, E. To01i, 

Assistant Attorney GeJ1eral. 

LEWISTOWN RESERVOIR. 

CoLUMBUS, OHIO, April 26th, 1900. 

Ohio Ca.·nal Commission, Colmnbus, Ohio. 
, GENTLEMEN :-Yom inquiry of April 23rd, with regard ·to the powers con

ferred upon you to lease that portion of th·e public hinds now embraced within 
Lewistown Reservoir and its· embankments, .and otherwise known . as '!Indian 'Lak~." 
ha<> received my, .consideration. · And, upon the questions proposed, I find that 
the pOI;Vers conferred upon your board, in connection with the Board of Public 

· Works· and the Chief Engineer of Public Works, is' contained in the -main in · 
Sections 218-225, 218-226, 218-230, of Bates' Annotated Statutes, as revised. · The 
powers therein conferred have been so frequently exercised . by- you that I am• 
confident without further dwelling upon them, that you are b11Iy cognizant of the 
authority therein vested · in y_ou. The oply question ·that seems to. be ·new to your 
board is with regard to the particular portion of the public works known as· 
"Lewistown Reservoir," an·d ·whether by the act contained ·in ' the 93rd ·volume, 
Ohio laws, page 142, .you have peen curtailed of any of the powers granted you 
by the sections hereinbefore cited. By that act it will be found ttiat Lewistown 
Resei'voir was merely set apart and dedicated as a public lake, to ~vhich was ·given 
the natne of "Indian Lake." In the subsequent section, viz., Section 5 ·of the 
act, it is provided that "the dedication and use of the reservoir as a pub11.c lake 
shall, in no wise, . interefere with, or affect, and the same shall -be subject to the 
use of. the reser-voir for canal purposes." By Section 6 of· the act the reservoir 
was placed under the supervision and control of the Commissioners. of · Fish and 
Game only so f.ar as the protection of · fish and game is concerned. ';['here is noth
ing in the acts at all that divests the Board of Pi1blic Works, the Chief Eng~neer . 
and yomselves of the powe" conferred by the former acts, whi'ch fully give you 
the authodty, under the circumstances therein set forth, to execute leases for 
anY, . poni<?n of 'these lands that are not necessary for canal purposes, and that 
will not interfere with the actual use, efficiency and operation of the canall 
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I therefore hold that the Canal Commission, the Board of Public ·works a)ld: 
the Chief Engineer of the Public ·Works, subject to the restrictions and limita
tions contained in Sections 218-225, 226 and 230, have the power to make and execute. 
leases, and that power exten'cls over the L~wistown reservoir oi· Indian Lake, the 
same as any other portion of the canal syste.m of the State. 

I herewith return the application of the several parties for right to lease with-
out passing upon the merits of the individual applications. . 

Yours truly, 

J. E. Tono. 
Assistant Attorney General. 

FEES OF SHERIFF-- INSANE PATIENT TO ASYLUM; 

CoLUMBus, OHIO, May 2nd., 1900. 

fl on. !~. D. Guilbert, Aitditor of State, Colmn/Jtts, Ohio. 

DEAR Sm :-Your communication rer'erring the letter of John M. Webster, 
sheriff of Van Wert county, to this office for an opinion is at hand. . 

The letter of Mr. Webster relates to the fees and. ccsmp~~:nsation of sheriffs in. 
transporti~g patients to the ~tate hospitals· for the. insane . 

.. · Section 719 of the Revised Statutes, · in so. far as pertinent to the question 
under .coflsicleration, provides as follows: . 

"The taxable costs and expenses· to. be paid under the 
provisions of thi!< . chapter shall be * * * . to the sheriff, 
or other person, othet: than ~he assistant for faking an .in:... 

. sane person to the state hospital or removing one therefrom 
···.: .. upon the warrant of the probate j u'dge; mileage at the rate 
. of five ' cents per . mile going and returning; and seventy:!.fiye 

cents per day· for the support · of each patient to · abel from 
the hospital. * * * the number of iniles to be compttted 
in all ·cases ·by the ne'arest route traveled. The costs speci"-

. fied . shall · be paid out . of the .county treasury upon . the cer.:. 
tificate of the probate judge; provided, that when : ·it ap:
pear·s necessary to the sheri'ff * *· * he shall· be . author
ized to provide a conveyance for said patient from the nearest 
railroad station * * ·· * and the costs of the sm11e· shall. 
be taxed in the · bill of costs and paid as· .other cost.s · in 

. the case." 

. · ·t 

It will be. observed that three items are included in this section 'to 'be paid the 
sheriff, to-wit: 

1. Five cents · per mile · 'goirig· and returning. 
2. Seventy-five cents per· day for support of patient. 
3. Hack hire when the sheriff deems it necessary or the · condition of the· 

patient i·equires it. · , ·: 
This section also provides compensation for an assistant w(len an assistant 

accompanies the sheriff, but ·this is paid directly · to the ·assistant and the sheriff· 
is not concerned in its amount. These various items are to be included in' the 
cost bill and paid as other costs in the case, and the probate judge is n(!)t au
thorized to include any other items for the sheriff in said cost bill than the three 
items provided in Section 719, as above set out. 

It is intimated in the letter of the sher iff above referred to. that he is re
quired to pay the transportation or car fare of the patient out of the amount 
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·allowed him in this section, and the question arises whether or not a . sheriff in 
· trimsporting a patient to a state hospital is required to pay out of his com pen..:. 
:sation the transportation of the patient. 

This question, I think, should be answered in the negative. It will be ob
served that the com.pensation provided in Section 719 -for the sheriff is "for taking 

-an insane person to the hospital or removing one therefrom." The compensation 
of the sheriff is the. same in both cases. Section 709 provides for the removal 
of patiet1ts from insane asylums and it appears from that section that when the 
patient is financially able, he shall pay his own traveling expenses, and when 
not, his traveling expenses shall be paid by the institution. (See also 7th Circuit 
Court Reports, J~8. ) 

This section, (709) however, only relates to removals and is referred to 
only for the purpose of showing that traveling expense!? are paid by the patient 
when he is able, while the sheriff removing such patient receives the same com
pensation as is provided in taking the patient to the asylum. 

Asylum;; for the insane are but one of the many benevolent institutions of · 
the state. The provisions of tl1e law relating to benevolent institutions are found 
in Title V. of the Revised Statutes. Chapters 1, 2, and 3 of this Title contain the 
general provisions applicable to all benevolent institutions, while succeeding chap
ters of this Title contain special provisions relating to particular institutions named 
in such chapters. The special provisions relating to asylums for the insane .are 
found in Chapter 9 of this Tit!~, and Section 700 of this Chapter provides that 
"persons admitted into either of the state hospitals shall be maintained therein 
at the. expense . of the state, except as is provided in Section 631." Sections 631 
and 632 are found in Chapter ·1 6£ this Title and are therefore a part of the general 
provisions applicable to all the state benevolent institutions: These sections provide 
as. follows:-

Section 631. "All persons <ldmitted into an institution, 
except as otherwise provided in chapters relating to partic
ular institutions, shall be maintained at the expense of the 

·state, subject only to the requirement that they shall be 
. neatly attd comfor tably clothed and their traveling and in-
cidental expenses paid by themselves or those havit'fg them 

. in charge." 

Section 632. "If there be a failure in any case to pay 
·incidental expenses or furnish the necessary clothing, . the 
steward or other financial officer of the institution is hereby 
authorized to pay such expenses and furnish the requisite 
clothing · and pay for the same out of the appropriation for 
current expenses of the institution, keepi~g and reporting a 
separate account of the same. · 

From a consideration of all these sections I think it is <ruite clear' thatthe .sheriff 
is not required to pay the traveling expenses of patients, but that sttch tr(lvelitig 

··expenses l:ieing a part of the incidental expenses not provided for by the state, 
shall be paid by the patient or those having the patient in charge, and if not so 
paid, then by the steward or other financial officer of the hospital. Money so 

·paid · to be collected in the manner pointed out in Section 632. 
Very ·truly, 

f. E. Tooo, 
Assistant Attorney General. 
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VILLAGE SCHOOL :JISTRICT: 

CoLuMnus, 0Hro, May 3rd, 1900 .. 

P. H. Kaise1·, Co~m·(y Solicitor , Clcvela11d, Ohio. 

DEAR Sm:- Your letter of May 1st, to Hon. L. D. Bonebrake, is referred 
to .this office for an answer. 

In this letter you inquire as to the legal existence of a board of education of 
.a village district, which district was erected within ·the limits of an incorporated 
village, immediately following the acts of incorporation of said village, and be
fore the election o[ any of the officers of said village. 

Section 3912 ct. seq. provides the manner in which electors of a village may 
erect it into· a village school district, which sections, it appears from your 'Jetter, 
were followed iri the case under consideration. It is to be noticed in 'this con

-nection that nothing in these sections requires any act or duty to be performed by 
.any village officer, in connection with •the creation of such village school district. 
'The question, I take it, .to be <letermined, is, "Was the territory included in said 
village act~rally incorporated as a village at the time of ·the attempted creation of 

·the village school district?" It fur.ther appears from your letter that said village 
-attempted to inc·orporat~ under Sections 1561 a, 1561 b, and 1561 c of the Revised 
Statutes. These sections provide for a petttion to· the township trustees for in

·corporation, and for an election by .the qualified voters' resident in said territory' 
·to ascertain whether said voters assent to the incorporation oi said terri tory' and 
'if a :·majority of ·the ballots cast at such election shall be in favor of incorporation 
'"the trustees shall . cause to be entered tfpon ·their jou.rnal, a minute of all their 

.:proceedings, the number of votes cast at •the election, the number of votes .cast 
for incqrpor.ation,' and the .number cast against iricorporatic;>n, and they shaH then 

·declare··that said territory shall, from that time, be deemed an incorporated village 
or hami~t, and sha11 make an order declaring that such·village, or-hamlet has been 
incorporated under the name adopted. And further, the _trustees are required to 
·make a certified transcript of their proceedings, and deliver the same to the 
·County Recor-der, who .sha11 make a record, and certify aond forward to· the . Sec
·retary of State a transcript of the ' same . . The corporation shall then .be a village 
·or hamlet, as the case may be, under •the name adopte'd in the petition, with all 
·powers and authorities, and be recogn_ized as such, the same as if such corporation 
·had been organized under Chapter 2, Division 2, Title 12, of the· Revised Statutes 
-of Ohio." · 

. I t would thus appear · from the statute that the village was deemed incorpor
ated, a.nd all proceedings necessary thereto complete .without the election of· 

·officers; and this, we think., is in accord with the general principles of municipal 
law. A village must exist before any officers can be e!ectecl. The officers of a 
·municpal corporation are merely the agents selecte·d by the corporation to carry out 
the purposes of the incorporation, and to exercise the powe·rs conferred upon .it by 
law. A corporation ·has its existence, and the powers conferred -by law ·upon such 

·corporations attach thereto entirely ind~pendent of · the existence ol any officers. · 

I am of the opinion, therefore, that as soon as ·the statutory provisions; in 
relation to the incorporation of a village had been complied with, tha1 it was en
tirely competent for the electors of said village to erect it into a village school dis
trict in the manner provided by statute, even tho.ugh ~here were not at the time such 
proceedings were had, any officers elected (or such incorporated village. If 
·the officers of the village had anything to do in the matter of the creation of the 
·village school d istrict, then a different question might be pr:,sented, but, as 
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above pointed out, the Statute imposes no duty upon any village officer, but 
merely requires that a village should exist as a condition precedr·nt to the establish-.. 
ment of a village school district. 

Yours very truly, 
]. E . Tooo, 

Assistant Attomey General.. 

INCOM·PATIBLE OFFICES. 

CoLUMuus, 0Hro, May 4rh, 1900. 

H m·~ . . W. p. Guilbert, Audito1· of State , Colwnbus, Ollio. · 

DE:AR SrR:- Your .con1nwnicatidn of April .27th, enclosing tetter from J. 
E. Lawrence of Cambridge, Ohio, requires an answer of this office to the follow
ing question, viz: 

"Can a member of the city board of equalization in a 
city of the fourth g rade, second class, be also ·a member of 
the·decennial board of equalization in the same year?" 

Some of ·the states have a constitutional provisio~1 that no· person shall 
hold more than one office at one tinfe: · No such pt'ovision however, is found in. 
the Ohio Constitution , nor is there any general statuto ry provision of this kind. 
In the absence of either constitu-tional or statutory prohibition, ·the common law 
'rule, "that there is no limit to the number of offices which may be held · sinml
taileous,ly by the same person provided tha:t neither of them is incompatible with 
any other," wou'ld apply. There are some .statutory. provis'ions in. Ohio to the
effect that person·s ·holding certa'in designated offices shall no·t at the same time 
be eligible to certai'n ·other offices. ·(See Sections 18, 1020, 1164, 1268, 1722.) 
But these are nierely exceptions to the ·general rule. As n·one of these exceptions 
apply to the ·office· of' member of the hoard of eqttalization, the right of a person 
to be a member of both tl1e ·annual· city board and decennial city board will de
pend upon. whet-her or nat the two' offices are incompatible. · 

It is not easy to define incompatibility · in· office. Dillon on Miinicipal Coi·-
porations (Sec. 166, Note) says : . 

. "~ncompatibili.ty in office exists. when. the nature and dt~ty.· 
of the two offices are such as to render it improper from 
considerations of publi.c policy for . one incumbent to retain 
both" 

and the Sup;·eme .C?Hrt of Nevi York h'! s said: 

"The offices must subordinate, one the ot~cr and ~hey 
must per se have the right to in~erlere one with the other 
before rhey are incompatible at co.mmon law." (58 N. · Y ., 
295.) . 

These are perhaps as good definit~ons as can be found, and with these before· 
us let us inquire whether the two offices of annual and decennial boa;·ds of equali- . 
zation are incompa.tible. ' 

I n cities of the class designated in the' above question the decennial board is. 
composed of the COUn-ty auditor and six citizens of StiCh city appninted by the 
council thereof. They are required to convene for the duties of their office. on 
the third Monday of September in the years in which the decen,nial appraisement 
of real estate is made, and their duties seem to be to eqt1alize the vaht<btion of real 
estate as returned by the district assessors. (See Sees. 2815, 2816 and 2814, R. S.) 
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The annual city board . of equalization in cities· of :fhe class above referred to· 
is composed of ·the com1ty auditor and six citizens of such city appointed by the 
council thereof, and they are n!quirect' lo· meet for the performance of the duties
of ·their office on the four·th Monday in MilY, and to close t\1eir session. on or·. 
before the second Monday in September, and their duties appear to be to equalize· 
the assessments of pet:~onal prop~rty, moneys and credits, new· entries and strue-· 
tures for the current yea~: by the. ~o~vn,sl~ip assessors and county auditors. (Sec
tions 2805, 6, 7, R S..) In reference to .their duties and powers as to the valuation. 
of real estate the Supr~me Court o,f Ohi~ i>n '17 0. S., page 460, say: 

"These annual ·boards . of equalization have two sets of 
duties to perform in reference to real estate, wliich, while 
closely allied, arc, in fact, independent of each other;. one. 
is to cqrrect any gross irregularities that may exist in the 
appraiseJ;~1ent value of <t-Ile several lots and tracts of ,land within 
their jurisdic·ti<;m, as these valuations appear 9-n the clup.Jicate 
o( the preceding year'; and this they are ·required to do, 
whethet: new structures have beeH erected or old ones de
stroyed d)Jring the preceding year or no~; their power to 
equalize gro-ss irregularities of this class is neither enlarged. 
ot· diminished by the erection of, ·or the to~al failure to erect. 
new structures; the other is to equalize. the value of new struc..,. . 
tures erected, and old (:)nes destroyed, as.the same have .been re- . 
'turned· by the ·several assessors Ipr the year, in order . that. 

· the net increase for the year of the value of real property. ·. 
may be · adcl<;d to the· duplicate of the preceding yem·." 

To the exten't 'tlil.i't th~ anittia'l bo<i'rd ·has the ·power· -to increase or 
reduce' the . valtiatl.citi of real . estate as " fixed 'by the ·decennial 'board, it· 
woul_q.seem that tlie · po\v·~t1s··9.f the two boa'rds conflict, and ·one 'is ·subordinate· 
to •the O.ther. Sec. 2805 c·onfei·s upon· ·annual city boards· .the ·same p'owet's as are 
eonfet'red by S'ec. 2804 on annual county boards, and they are thereby authorized 
upon reasonable· notice to all" persons inter'ested to inct~ease or re·du~e 'the valu
ation ·of any real estate in "cases o·f gross ineqtiality," ·and iti no ot'frer. · Bttt if" 
-tliis powe,r exists in re!Mion to a single lot oi· tract of lm1d, ·the pt'iircipal ' is. the 
same as' though it existed in relatioti to all the land within the city. Both the city 'and' 
the land 9wner are iilterested in. having the grO~S inequalities . in the \raltiatibri of"' 
real estate as fi:xeCI •by ·the oecennial board of equalization revie\ve'd, if at ··all by 
an entirely different .J:ioar'd. 

I am o.I the opinion therefore. that since. the al1\1t~al .;:.ity b.o.ard h~s the f)ower· 
in cettain cases to itl.cr~ase or reduce the valuation as. fixed by the decennial city· 
board, that ·the two offices are incompatible, and should not be held by the same 
person. I hav.e · not. over~ooked the fact that the. auqi,tor of the ~aunty is a mem
ber of both boards, but ·this, I take i-t, is me~~ly by virtue. pf his .. office, and hi.s'· 
duties are not to sit with the. boar.d in its judicial capacity in determining the
valuation to be placed i.tpo.n pt,operty, but rather to furni.sh tl;e boa~~ ~vith the re
turns, duplicates .and other matter pertaining to ·their duties of wh,ich l:e 'is the legaf 
custodian. This opinion is s.treng·thened by the fact.that the .chief clerk or deputy· 
in the auditor's office is authorized to perfonrt the duties required of the auditor· 
upon these boards. 

Yours very truly . 
J .. E. TODD, . 

Assistant. Attorney . General.. 
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FEES . PROBATE JUDGE. 

CoLUMilUS, Orno, May 10, i900. 

-C. · A. Reid, Attorney at Law, Washington C. H., Ohio. 
DEAlt Sm:- Your Jetter of May 4th requires an answer to two questions : 
First:- Is the probate judge entitled to compensation from the county for 

.services in connection with tile appointment of examiners of the coun-ty treasury? 
· Second:- Is the probate judge entitled to compensation from the county 

for services performed -in. lunacy cases in addition to those for which a fee is . 
· .specifically provided by Section 719, Revised Statutes? 

And of these in their order. 
The services required by statute (Section 1129 et seq.) of the probate judge 

in connection with the semi- annual examjnatioti of the county treasury are to 
issue a certificate of appointment under seal of court to two examiners; to record 
.a copy of the certificate returned by ·such examiners, showjng t_he results of 
.their examination; to furnish a copy of such certificate to two n.ewspapers for 
_publication, and to approve the warrants for the compensation of the examiners. 
For these services no special compensation is provided, and so far as I can find 
there is no .statute authorizing any compensation to be paid for these services, 
'unless the general provision for compensation to probate ' judges contained in 
.Section 546, 'Revised Statutes, can be made to apply. On examination of this 
.section, I am of the opinion that it has no application to the question under 

.-consideration. The various items of fees therein . enumerated are f~es allowed 
·.to be charged in matters and proceedings pending before the probate court 
.and to be paid by the party or parties for whom the §ervices were rendered, 
.or taxe<;l as costs to be paid by the person against whom su~h costs are ad)itdged, 
.an<) not compensation for services rendered to the g·eneral public to be paid 0\lt 
-.of the · county treasury. There is, · however, in this section one exception, which 
-it'as the effect of 'proving the rule: viz, . the fee allowed for hearing and 'detex-
c·mining applications in habeas corpus in .cri~inal cases is specifically requinid 
·"to be paid out of the county treasury." 'Why should ·this particul11r item be 
ogpecially provided for it the legislature intended that any of these services might 
be paid for from the county treasury when they ·were rendered for the benefit 

·.of the public and could not be charged to any particular person? True, · ·this 
.construction of the statute wo.uld probably result in such services being per.formed 
··gratuituously or in other words, th~ statute enjoins certain specific ·duties ~pon 
·the probate judge and provides no direct compensation for such services, )>ut 
I take it, this does not nec~ssarily weaken the construction placed upon the 
·statute. This is not an unusual or necessarily unjust requirement. As was 
,stated · in the case o£ the Board of Commissi·oners of Lucas County v. M-illiard 
;by ·Pugsley, ]., 

"The law is well settled that for any services required of 
a public officer, he is not entitled to con1pensation utiless a 
fee therefore is fixed by statute either expressly or by the 
clearest implication. The rule works no injustice because tlie 
fees actually allowed for specific services, are presumed, to, 
and so far as is known' actually do furnish a sufficient com-

' pensation for all of the services required to be rendered." 
(4th N. P. R., 556; affirmed 13 C. C. R., 518.) 

.Again, · 
~'The fact that a duty is imposed upon a public officer will 

not be enough to charge the public with an obligati-on to pay 
for its· performance; for the legislature may deem the duties 
iimposed to be fully compensated by · the privil~ges and other 
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emoluments belonging to the office, or by fees permitted to 
be charged and ·collected for services conn~cted with such 
duty .or services." (47 ·0 . S., 408.) 
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I take it that it is a general .principal that no money can be paid ou~ of, 
the 'county .. treasury for any services performed· by an officer unless the statute 
makes specific provision for · that. mode of payment. 

ln relation to your second qt;estion, Section 719, Revised Statutes, specifically 
provides the items of fees which shall -be paid out of the .county treasury. Hence, 
i{ the correct conclusio!1 was reached in relation to your first question, no 
money can lawfully be drawn frorp. the county treasury in payment for .any other 
services imposed by law . upon the probate judge in connection with inquests in 
lunacy cases, except where the. statute makes specific prov:ision for the payment 
of such· services by the county. · 

Yours very truly, 
J. E. Tooo, 

Assistant Attorney · G.eneral. 

TAXATION OF LAND CONTAINING OIL. · 

• CoLUMBUS, OHIO, May 10, 1900 . 

Ge01·ge H. · Withey, Attorney, Fremont, Ohio. 
DEAR Sn~:- In your lett.er of .May 8th you ask for a construction from 

this office of Sectio'n 2792, Revised Statutes, in relation to the follo\ving questi~n: 
"Sho.uld the fact that land contains or pro'duces petroleum be considered 

by the land appraisers in determining its true value in money?" 
Section 2792 reads as follows : 

"Each separate parcel of real property shall be vitlued at 
its true value in money, excluding the value of the crops 

. growing thereon; but the price for which such .real estate 
would sell at au'ction; or at forced sale, shall not be taken 
as the criterion of the true value; and where the f~e of the 
soil of any tract, parcel or lot of land is in any person or 
persons, natural or artifici-al, and th~ right to any minerals 
therein in another or -others, the sarne shall be valued and 
listed 'agreeably to such ownership in separate entries, spec
ifying the interest listed, and shall be taxed to the . parties 
owning the different interests respectively. Provided the 
assessor shall deduct from the value of m1y such tract of land 
lying outside of n1unicipal corporations, the amount of land 
occupie(l and used by. a canal, or used as a public highway 
at th'e time of such · assessment, and if the assessor fails to 
do so, the county auditor is hereby authorized to make the 
deductions as herein provided. And provided, further, that 
the annual board of equalization may reduce the mineral value 
assessed against land containing or producing petroleum 
(oil), natural gas, coal, ore •. limestone, fire-clay, or other 
minerals in proportion as the product of such mineral has 
diminished, if such· mineral product was cqnsidered as a par t 
of the value of said real estate in its previous appraisement . 
for taxation, and annual assessors O!' boards of equalization 
may assess such mineral values as developments of its product 
or existence are made. (88 v. 13; 86 v. 50; R. S., 1880; 
56 v. 175, 9; s. & C., 1443.) 
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It is no' longer. a question in. Ohio as . to. whether . or not p.etroleum is a 
.mine;al. ·This is 110t . only settled by the statute·. under consideration, but also 
.Dy the Supreme Court in the case .of Kelley v. Ohio Oil Cor~tpany, 57 0. S., 
JX · 3p, ih . whlch..th.e Court, Burkett, : C .. J., say: .. 

"Petroleum oil is a mineral, ·and while in the earth· it is. 
a part .of th.e reality, · and should it move from place ·to place 

,, . by percolatton or otherwise, it forms part of that tract of.land 
·in which it tarries for the time being, and if it moves to the 
·next .adj-oining tract, it becomes part' and parcel of that tract : 
and· it ·form·s part of some tract·, ·until it reaches the ·surface, 
·and · then for the first time it become§ the subject of distinct 
·ownership · s-eparate ·from · the reality, and becomes personal 
property, the property of the person into whose w.ell it came." 

Hence, th.e provision of this ·section in relation to the appraisement of mineral 
·land applies to land containing deposits of ·petroleum. (While th,e question is 
·not ·presented in your ' letter, and has never bee11 before the Supreme Court to 
my knowledge, I have no doubt that natural gas . would ·also be considered a 

·mineral substance.) 
This . pr.ovision as to mineral lands is "where the fee of 

· the soil of any tract, part or parcel of la11d is in any person· 
Ol' persons, natpral or artificial, and the right' to any minlrals 
therein in another or others; the same shall b.e valued · and 
listed agreeably to such ownership in separate entries, speci
fying ·the interest listed, and shall be taxed to the parties 
~wning the different · interests respectively." ' 

In .construing this section the Circuit Court of the Seventh Circuit, Laubie1 

J., say : 
"This section refers simply to real estate, and. it is to be 

listed 'as the owit.ership thereof appears.' So that in order 
to have minerals separately assessed and listed from the soil,. 
they must be owned separately and owned· as land; a mere 
jnterest in them by· lease to a party is not sufficient; he must 
have a fee in them as of land; and if he ha~, if they have 
been so separated by the owner of the whole from the soil, 
then ·under this sectioti, and Section 2804, the Board of 
Equalization has a right to assess their value, and direct that 
they sl)oul'<l be entered upon the duplicate as against the 
owners thereof. (9th C. C., p. 560.) 

The question in this case was whether the value of these ·minerals could 
be placed on the duplicate ·for taxation against the owner of the land or against 
the · lessee under what is known as an "oil and gas lease". ' And the Cour t 
further say, "these minerals could not be placed on the duplicate for taxation · 
as against Jones, the assignee of these· leases, except as lands, and they could 
not be considered as lands unless the fee in the soil and in the minerals had 
been sepa1:ated by conveyance from the owner of both." 

There can scarcely be a doubt that the presence of valuable mineral deposits 
in land, whether of oil 

1 
or .other · mineral substances, should be taken into 

·consideration by the appraisers in determining the true value in money of such 
land; and the value thus fo).lnd should be assess~d against the owner of the 
fee in the land unless by a conveyance, the owner of the fee in the land has 
parted with the fee in the mineral, and in such case, the value of the la11d 
without the mineral should be assessed against the owner of .the fee in the 
land, and the v;,~Jue of the mineral should be assessed against the owner of the 
'fee in the mineral. This rule would present a question of f~ct in relation to 
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·every piece of land concerning which .:the owner executed any kind, of lease 
-or. other conveyance. The question of fact would be, whether. 01: not such lease 
~or conveyance operated to . transfer the fee in the minerals ~tnd thereby separate 
the ownership of the fee jn the land from the owner'ship of the fee 'in the 
minerals. In this . connection _it t11ay be remarked that the' ordinary o il and 
_gas lease is. not such · a conveyance oi the ~ee as would require the minerals 
·.to be assessed for . taxation separately• from tlie land. • · . .. 

· This vie.w o.f the statute is furttier ·substantiated by the provisions ·of the 
hitter part of Section 2792, which point out tl~e niethod 'by which the valuation 
-of lauds containing petroleum and otl~er ~-iinera.ls, may be reduced· in pro
,Portion as the product of such mineral-has diminished, or the method by which 
the valuation of such land may lie inc-reased as. developtilents show the existence 
-of such mineral products. 

I am, very truly yours, 
]. E. Tooo,' 

Assistant Attorney General. ·. 
CONSTRUCTION OF GAME LAWS. 

COLUMDUS, OHIO, May 10, 1900. 

,Hon. 1. H. Reut·inger, Chief Wm·den Fisn and Ga.me,' Athens, Ohi_o. 

DEAR SIR : -Having before me your inquiry with regard to the construCtion _of 
.Section 6961, of the Revised Statutes of Ohio, relative to the season for the hunt
ing of wild duck, i will say that by that Section, as passed April 16, 1900, it is 
.apparent that the open season for the hunting of wild duck is expressly ftxed be
tween November lOth, and December 1st, and frotn March lOth.to Aprii lOth. Fol
lowing the portion of the act referred to, and after the description of the manner 
.and the-methods by which such game therein mentioned can not be killed, occurs 
the following words: "No, person shall kill any wild cluck on Sunday or Monday 
of any week, o1· on any of the reservoii·s belonging to the State of Ohio, or upou 
the waters of Lake E'rie, and the estuaries and bays thereof , or on the rivers, 
-creeks, ponds, or other waters, or bodies of water in this State." To give the lat
ter clause a literal interpretation . would destroy the right which is confet:red by the 
first portion of the -act, that is, it would make it unlawful to kill any wild duck 
anywhere that by their habits or nature they are led to· congregate, or be foui1.a. 
If given the literal inter,pt·etation spoken about; no open season would be per
mitted at all; as conferred by the other portion of the act. The question as pro
posed by you is whether there really remains any open season for the killing of wild 
duck, and what interpretation should .be given to the act, by the officers appointed 
fdr the purpose of the enfon;ement of the law. The ·view of the act that it seems 
to me must be adopted, and would b.e adopted by the courts, if the question ~~ 
ever presented· to them for consideration, is, that this is an instance of the 
presence in a stahtte of words to which effect can not be given. 

(40 0. s., 252.). 
It is a settled nile of construction that the intent of the la:w-maker is to be 

·deduced -from ·a view of the whole, and every part of the enactment, ·taken and 
·compared together. He must be presumed to have intended to be consistent with 
himself throughout, and at the same time to 11~ve intended effect to be given 
·to each and every pat•t of the law. 

(2 0. S., 152.) · 
. "A statute should be so construed-that the several parts will not only accord 

w1th the general intent of the -legislature, but also harmonize with each other; 
:and a construction ·of a ,particular clause, that will destroy or render useless any 
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other provision of the same statute, can not be con:ect: No word eve·1· should be re.,. .. 
jected , if the .statute will admit of a rational and consiste~t construction without it."· 

(3 Ohio Report , 193.) 
Can the. act in question be considered consijtent throughout and can a rational 

constr.uction be given thereto so as to preserve the intent of the legislature made· 
evident by the first part.of the act, that is, by the creation of the open season for 
the k;illing' of wild duck, and at the same time accept the latter par t of the act liter-·· 
ally, which directly emasculates the power conferred by the first portion of the act? 
It is evident that when the legislature used the words "No person ~hall kill any 
wild duck on 'Sttnday or Monday of any week", they thereby placed a limitation 
upo1i the open season the same as they did in the lines immediately following, which . 
are as follows: "No person shall shoot at or kill any wild duck before 5 o'clock 
in the morning, or after 6 o'clock in the aftemoon of any day upon which it shall 
be lawful to kill the same." Such would be a limitation upon the open season re-.. 
stricting the killing of wild cluck to certain hours of the day, and excluding Sundays 
arid M,ondays of each week. But, following the language which forbids the killing · 
on Sunday or Monday of any week, occurs the disjunctive conjunction "or" COl•·· . 

necting the clauses ~vhich forbids the killing on those days of the week , and the 
clause which refers to any of the reservoirs, lakes, bays, rivers, creeks, ponds, ur 
any other waters, or bodies of .water in this state: If the word "or" is eliminated, 
as it appears to me it plainly. should be, to give the act' a consistency and reaso~1ab!e-. 
ness throughout, so as to preserve its intent, that portion of it would then read: ' 

. "No person shall kill any wild dtick on Sunday or Monday of any week, on any o£ 
the reservoirs belonging to the State of Ohio, or upon the \\:aters of Lake Erie 
and the· estuaries and bays thereof, or in the rivers , creeks, ponds, or other waters 
or bodies of water in this state." By eliminating the word "or", and by that only, 
can tt{e intent of the act be preserved. · 

This pl'·inciple of the elimination of words from an act ·has been well settle<!, 
where it is necessary so as not .to defeat the real object of the enactment. 

Where a statute provided for an indictment "on cc>nviction" of bribery, the 
words "oi1 conviction", which, if retained, would have made the act nugatory, 
wei:e rejected upon a construction of the act. 

(U. S. vs. Stern, 5 ~latch, 512.) 
So the word "such", where it was apparent that it had no reference to anything 

preceding it , was rejected as surplusage. 
(State vs. Beasley 5 Mo., 91.) 

So in the act providing a punishment "If any guardian of any white female · 
under the age of 18 year\;, or of any other pel'son to whose care or protection any 
such fen1ale should have been confided, shall defile her," etc. , the word "if" 
before "any other person", ,.;as rejected as surplusage. 

(State vs. Acuff 6 Mo., 54.) 
So in a statute intended to confer jurisdiction, the word "not", which, if re- ·. 

tained , would have rendered the act meaningless, was rejected as .surplusage. 
(Chapman vs. State, 16 Texas App., 76.) ' 

"'Where an act gave and regulated the exercise of the right of appeal from the · 
judgment of a justice of the peace, and then provided, that, "upon such appeal 
from the decision, determination, or order ()f two justices,' it was held that the · 
word "two" , in view of the explicit reference to the appeal befo1·e given, which was 
distinctly an appeal from .the judgment of a single justice of the peace, inust have 
been inserted by mistake, and, was, therefore, rejected. 

McCahan vs. Hirst, 7 Watts Pa., .175. 
Comfort vs. Leeland, 5 Wharton Pa. , 81. 
Gue vs. Kline, 13 Pa. · State page 60. 
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And many ·other cases might be cited, both of a civil and a criminal nature 
'whetein the courts have held that to eliminate certain words fq)m enactments, is 
proper so as to give effect and operation to the int<;nt of the legislature. 

I therefore would hold, in view of the authorities cited, and the manifest in
congruity of the act with the word "or" remaining therein, that you should so con
strue the act as read with the word "or" eliminated therefrom, and, in this conneb
tion , express the belief that the cour~s would sustain such construction. 

Very truly yours, 
j . E. Tooo, 

Assistant Attorney General, 

TIME WHEN A BILL BECOMES A LAW. 

CoLuMnus, OHIO, May 11 , '1900. · 

Hon. J,Vm. C. vem:, Upper $and·usky, Ohio. 
DEAR SIR : - In your communication of May lOth, you state that a certaitl 

bill was regularly passed by both branches of the last General Assembly, and was 
duly signed by the presiding officer of each branch as shown by the respective jour
nals of eaeh house , and was regularly enrolled, but that the engrossed copy of S<\ld 

bill never came into the possession or custody of the Secretary of State, and hence, 
is not certified by him to the publ ic printer as one of the bills passed by the Geu
eral Assembly to be included in the annual volume o f Ohio laws passed by the 74th 
General Assembly. And you inquire whethet~ or i1ot, under these circumstances. 
said bill can •be considered ,as a valid _and subsisting law. 

The Constitnti<it1 of Ohio requires: · 
"That each house ·shall keep a correct journal of its pro

ceedings, which shall be · published ':' * '-' and on the pas-
.. sage of every bill in either house, the vote shall be taken by ' 

yeas and nays and entered upon. the •journal ; and no law shall 
be passed by either house without the concurrence of a ma-' 
jority of all the members elected thereto." 

Also, 
"The presiding officer of each house shall sign publicly in 

the presence of the house over w:hich he presides while the 
same is· in session and capable of transacting busines.s, all bills 
and joint resolutions passed by the General Assembly." (See 
Constitution of . Ohio, Article II, Sections 9 and 17.) 

It also provides by Section 5G, R. S., of Ohio, that : 
"The clerk of each branch shall keep ·a journal of the pro-

ceedings thereof, which shall be read and corrected in its pre-
sence. After the reading and approval of the journal of the 
proceedings of each clay, it shall be attested by the prope1· 
clerk, a·iter which the· same shall be recorded in books fur
nished to the clerks, respectively for that purpose, by the sec-
retary of state; and after the journals are recorded in these 
books, they shall be deposited with the secretary of state, . 

. ~ 

who shall carefully preserve them ; and these record~ shall be 
considered and held to be the true and authentic journals." 

And by Section 128 of ·the Revised Statutes, the secretary of state is re
quired to have charge of and safely keep all laws passed by the General Assembl~ 
and deposited in his office. The method by which bil.ls when passed by the General. 
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Assembly are deposited with the secretary of state as required by the foregoing 
sectioh, is fixed by the joint rules of the Genend Assembly, which rules, as adopted 
by the 74th General Assembly are as follows: · · ' 

I • 

Rule 13. "After a bill shall have passed both houses it 
shait be enrolled by the cldk of the house in which it orig-
inated." 

Rule 14. "When a bill or joint resolution is enrolled, it 
shall be examined by a joint con1111ittee of five members from ' 
each house, to be appointed a standing committee for that pur
pose , whose duty it shall be to compare the enrolled with the 
engrossed bill or joint resolution passed by the two houses, and 
correct any clerical errors· which may be discovered, and report· 
torthwith to their respectiYe houses. the report to be signed 
by a majority of the joint committee. 

Rule 15. "No bill shall· be subject to amendment , commit
ment, or other action o.f either house, after the enrolling com
mittee shall have reported the same correctly enrolled." • 

Rule 16. "Each bill and joint resolution shall be first 
signed by the Speaker of the House of Representatives , and 
then by the President o f the Senate; who shall fix the date, 
thereto, and be by him delivered to the Clerk of the Senate, 
who shall immediately deposit the same in the office of the 
Secretary of State, and take his receipt therefor , which receipt 
shall be filed with the papers of the Senate." 

I assume from your statement and without personal examination 'of the .i0\1:-
nals and records of the General Assembly, that all these constitutional and stat
utory provisions as well as the rules above quoted were duly complied with in 
reference lo the bill under consideration, except the deposit of the act with the sec
retary of 'State and taking his receipt therefor. The question therefore to be con
sidered is, does this failure on the part of the clerk of the Senate to deposit the act 
with the secretary of state, have the effect of nullifying the proceedings of the 
legislature and cause the bill to fail to become a law? I cannot think so. It 
would be most unreasonable to thus place in the hands of one .man the fate of 
important legislation. l•t will he observed that tthe bill' required to be deposited 
with the secretary of state, is the bill passed by the legislature. The entire work 

. of the legislature in relation to the enactment of a law is completl'!d with the sign
ing of the bill by the Pt·esident of the Senate, who thereupon fixes thereto the date 
at which he signs it, and this determines the date of the passage of the bill. 

In the case of the State ex rei. \". O'Brien et al., 47 0. S. p. 464, in the nrst 
syllabi the court say: 

. ·' 

"Under the constitution of this state , and the joint rules 
and practice of the general assembly, a bill. ·which provides 
that it shall be in force from and after its passage, becoines a 
law and takes effect when 1t has received the requisite number 
of votes of the members elected to each house, and is signed 
by the presiding officer of each house.'; 

In determining whether or not a bill has been duly enacted into a law, th~ ulti
tnate question to be considered is, whether or not the legislature has given rts sanc
tion to the bill in the manner and form required by the constitution and statutes 
of the state, and not whether the bill has been deposited with the s~cretary of state, 
and by him certified to the printer to be incorporated in the annual volume· of' the 
acts of the General Assembly; and in the determination of this question the house 
and senate journals are the highest and best evidence. 
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:In the case, of the State ex rei. Rogers, v. P r ice, 8 C. C. R., p. 25, the court 
un the first and second syllabi say: 

1. " In detei·mining the existence of a statute, the house 
and senate journals may be examined notwithstanding the <tct 
appears in the annual laws with the required certificate of the 
speaker of each house, and the usual certificate of the secretary 
of state appended to the volume." 

2 . . "Neither of the acts appearing in vol. 88 0 . L . , pp. 25() 
and 279, were e''er passed by either house, nor was the same 
act on the subject passed by both houses.' 

Jn the case of Mil·ler & Gibson v. the !State, 3 0. S. , p. 476, the comt say: 

"No bill can become a law without receiving the number of 
votes requit·ed by the constitution, and if it were found, by an 
inspect ion of the legis lative journals. that what purports to be 
a law upon the statute book was not passed by the requisite 
munber of votes, it might possibly be the d uty of the courts 
to treat it as a nullity." 

In the case of Fordyce v. Godman, 20 0 . S .. p. 1 . the court had under con
·sideration the question whether or not an act had received a constit utional major ity 
,of votes on its passage, and after quoting f ron1 the case in 3 0 . S . , above cited., say : 

"The case then before the cour t did not. require a decision 
of the q_uestion now made . . It was assumed for the purposes 
of that case, that the legislative journals were the appropriate 

.evidence on the question whether a b.ill )lad been passed by the 
constitutional number of votes. And were \Ve to hold other
wise , we would in effect hold that a bill moy become a law 

.. without" receiving' the number of votes required by the constitu
···· tion; that a single presiding officer may by his signature give 

the force of htw to a bill which the journal of the body over 
which he pt·esides, and which is kept under the supervision of 
the whole body, show~ not to have been voted fo r by the 
constitutional number of members. The plain provisions of' 
t he constitution are not to be thus nullified; and the e.videncc 
which it t·equit·es to be kept under the supervision of the c~l
lectivc body, must contro l, when a question arises as to the 
clue passage of a bill. " 

If a bill properly deposited with the secretary of state, and by him certified to 
"the printer and incorporated in the annual volun1e of the statutes can thus be shown 
"by the journal of the legislature not to have been passed, there can be no reason 
why the same journal may not be used to show that an act not included in the 
·annual volu111e or certified by the secretary of state, was. in fact regularly passed 
' by the General Assembly. As before stated, the journals of the legislature are the 
·conclusive evidence of the passage of an ·act. I n this connection a very · full 
_discussion ~vi.J l be found in 47 0. S. , p. 348. O ther authorities might be cited, 
·but we deem 'what has already been said sufficient to show that the act in questiw.1, 
if shown by the journals and rolls of the last General Assembly to have been regtt-
"larly passed and eni·olled and signed by the presiding officer of both houses, is a 
-valid a nd existing law although the same ·was never deposited with the secret;u:y of 
:state nor certified by him for publication in the annual volume of Ohio laws. 

Very truly, 

J E. TooD, 

'·-
As~istant Attorney General. 
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SCHOOL PROPERTY-OWNERSHIP. 

Cor,UMBUS, 01-110, 'May 16th, 1900. 

P. H. Kaiser, /lttonu:y at La<o. Clevcl(!ud , Ohio. 

DEAR Sm :-Your letter of May 11th, addressed to Hon. Lewis D. Bone
brake, is referred to t his oft1ce ft•r answer. In said letter yon state that Nott ing
ham village school district· has been created out of only a portion of t he tenitory 
which constituted a sub-district in Euclid township, and that <t small portion of 
the territory of the fo rmer sub-district is outside the limits of that village school 
district, t he terr itorial .boundaries of the v illage and the village school district 
being identical; and the specific question asked is, to whom do the school lot and' 
building belong; to t he township· school district or the village school district, 
said school lot and building h~ing situated · within the limits of the newly created 
village district? 

In the first place I have my doubts as to the regular ity of the creation of ~~ . 

village district o ut o f a part only of a sub--district. The fact that a village 
c'xisting within the limits of a sub- district becomes incorporated does not 
thereby sever it from the remainit;g por tion of the sub-district, but the ent ire 
treritory included within such Sllb- district continues llnder the control oi the . 
board of educatio n of the township u ntil the same is erected into · a special or 
village district, that portion of the territo ry lying outside of the incorporated 
village being te rritory annexed to such village for school purposes. Now when 
such village desires to erect a vi llage district. such tenitot·y' annexed to said' 
village should properly be included as a part of such village district and the 
electors residing in such annexed territory should have the right of participating 
in the creation of such village district and tl1e election of officers therefor. Were· 
this not t rue, a portion ·of a sub-distri.ct by < c<ltlsing themselves to become· 
incorporated :ts a .village and afterward erected into a village district, might 
exclude the remaining portio n in such sub-district from all educational privileges. 
It is not a sufficient an:::wer to this objection· to say t hat the re111aining portion· 
of such district would still be ttnder the control of the townsh ip hoard of educa
tion. The p rovisions made by the township hoard lor the reti1aining po,·tioh of 
the township n1ight be entirely inadequate to provide the residents of this· portion 
of the sub-district with adequate school privileg,es. 

It is not within the power of a portion of a district to thus chat1ge .the· 
boundaries of the district by the incorporation of a village within a portion of the 
territory included in a sob-district. and then erect such village into a village 
district, o r by an)' other means . . The boundaries of a school di~tr ict can only· 
.b'c changed by the action of the boards of education having control over tlie· 
territory affected by such ch<tnge. The township board having fixed the· boun-· 
daries of this sub-district , including Nottingham village, such distr i<; t could
only be changed by the consent of the township board of educat ion, so that . 
when Nottingham village attempted to erect itself into a village distl'ict , the 
territory annexed to such village for school purposes must be included in the· 
territory fo rming the village district. 

This would probably furn ish the answer to your main question, viz.: "To· 
whom does the school property located in such village belong?" I presu111e the 
school property refer red to was provided by the board of education for the especial' 
use and benefit of this sub-district in which it was located; a change in t he form 
of this district would, in no way, ,affect the use to which this property is to 
be applied; it is still school property for the use and benefit of the inhabitants 
of thi's district; it properly belongs to . the district and not to th~ board of 
education, although, technically speaking, the board of educati'on. holds the 
title. They hold it, however , for the benefit of the inhabitants of the district 
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in which it is situated. When this district changed its form .hom a sub-gistrict 
to a village district the control of this property would pass from the township 
board of education to the village board of education. There is no analogy 
between. such a case and the case of the Board of Education against the Board of 
Education in the 46 0. S., . to which you refer in your letter. In the latter case 
the property in question was provided by the board of education of the township 
for the use and benefit of the entire township, and not for the use and benefit 
of a particular district. The board of education of a township might, for the 
l)urpose of a high school, purchase property lying within the limits of a village 
or special d istrict, and no one would claim that such property, as soon as 
pttrchased by d1e township board , would pass to the board o.f education having 
control of the district in which such proper ty was.located; neither would a change 
in 'the district in which such prop;:rty was located change the ownership o.r 
control of the property, but it would still be held by the township board of educa
tion for the use· and purposes for which it was originally acquired. The case 
you referred to is wtdely different from the· case under considerati01i. Here the 
property is not for the use and benefit o£ the entire township, but for the use 
;:llld benefit of the particular district in which it is situated, and, I think there 
can be no question but that the title to such property becomes· vested in the 
hoard of education having control of the particular district in which it is situated. 
If I correctly understand the case reported in the Ohio Legal News, un<\er date 
of May 21st 1900 it fully sustains th~ posit ion above taken, in so far as it is 
.applicable at all to the question .under consideration. 

· Yours very truly, 

Approved: 
.J. rl'!. ~H I,WfS. Attorney General. 

J. E. TODD, 

Assistant Attorney General. 

SALARY PROSECUTING ATTORNEYS. 

CoLUMBUS, Omo, May 16th, 1900 . 

.E. G. McClelland , Bo~uling Gree·n, Ohio. 
DEAR Snc-Yours of May 14th at hand and coi1t~nts noted. Your inquiry 

goes to the question,. as· to when the federal census taken this year (1900) sl'lall 
'be taken as the basis of computing the salary of the prosecuting attorneys in those 
·counties of the state in which their salaries depend upon the population of their 
respective counties? 

'While I have no copy of the law before me, yet I understand the census is 
required to be completed by July 1st. Hence . the inquiry arises as to whether 
the salary for this year shall be computed according to the population as returned 
hy the enumerators for 1890 or 1900? Section 1297, after making provisio'n for 
the sal~ries of prosecuting attorneys of certain counties, provides that the pros
ecuting attorneys of each other county shall receive as an annual salary, $2.00 
for each one hundred inhabita~ts of such county contained at the next preceding 
·federal census. This "annual ~alary" of the prosecuting attorney commences 
·on the first Monday of Janu::~ry-the day he assumes the duties of his office; 
-and as a matter of course .for each succeeding year thereafter, his annual salary 
commences ou the first Monday of January, and it is my opinion, the population 
-of the county as shown by the fede ral census next preceding the time when his 
~nnual salary commences should determine his salary for the who!e year. It 
-oculd hardly be an annual salary , and be increased or diminished during the year. 
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It is true this question IS not free from doubt , but I am of the . opinion the-· 
data · for computing the salary of the prosecuting attorney lor the year 1900 mu,st.. 
be tak~n from the population as shown by the census of 1890. · · 

APPROPRIATIONS. 

]. M.· SHEETS; 

Attorney General.. · 

I , 

CoLUMIJUS, Otno, ·:May 17th, 1900. 

l-Ion. George K. Nash , Govc?·nor of Ohio. 
DEAR SIR:-Your communication is at hand and contents noted. You call' 

rpy attention to th ree several bills passed by the last General · Assembly. And 
inquiry is made as to whethe1· the legislnture made any appropriation for · the 
payment of the salaries <<nd awards requir-ed to be paid by virtue of the provisiOns. 
of these acts. 

I will consider them separately. 
First. Th·e first act is H. B. No. 17, which provides lor · the-appointment by · 

the ~overnor of a chief examiner oi steam engines and six district examiners. 
T he sala1·y of these officers aggregate $9,000.00 per year. There is no appro-· 
priation lor the payment of these salaries unless the following language in the: 
act is sufficient lor that purpose : 

·"The chief examiner shall receive a salary of $1,800 per 
annum, and the district examiners shall each receive ·a salary 
of $1,200 per <•nnum, which salary and all necessary traveling 
and office expenses incurred by said examiners in the discharge 
of their duties, shall be paid out of the treasury of the state, 
front any fund therein not otherwise appropriated, on the 
warrant of the auditor, on the presentation to him o i the 
proper vouchers." . 

This act, it \vill be observed, provides that these officers shall receive their 
salaries and expenses out of the state treasury, out of any fund not otherwise 
appropriated, upon the warrant of the Auditor of State; but does not specifically 
set apart and appropria,te the mi1ount of money required .for th is purpose. II it 
is held that there was co appropr iation, the law either becomes inopera'th·e or 
els_e the officers nmst .act without compensation. Surely it was not the intention 
of th:! legislature that this promise o.f a salary should turn to " dead !;ea ashes'' 
upon the lips o£ the officers appointe(l. Hence, if by a reasonable const ruction 
the. language quoted c<:n be held to car ry with it the necessary appropriation, 
such should be the construction. The act, however, does expressly provide that 
these salaries and expenses shall be paid out of any fund in the state t reasury not 
otherwise appropriated; so it seems to me that this language in effect sets apart 
and appropriates the necessary fund Jor the payment of the salaries and expenses 
of these officers. Although the act does .not designate frolll what fund th(" 
salaries and expenses shall be paid, yet .as the general revenue {un·d is the only 
fund avai lable for that purpose, it is reasonably clear that- the legislature in-
tended that payment should be made out of this .fund. . 

This view is strengthened by the case of Ohio ex rel. vs. Oglevee, 37 .0. S., L 
The following language in that case was held to carry with it an appropriation~ 

' 'That the sum of $20,000.00, from any money not other
wise appropriated, is · hereby added to the fund i10w existing 
in the treasury of the state, for the purpose of repairing the 
buildings of the Ohio University." 
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This was the holding notwithstanding the act did not designate from what 
f4nd the money should ·be appropriated; and notwithstanding there was no 
money in the state treasury to the credit of the Ohio University to which the 
$20,000.00 thus appropriated could be added. 

Second. S. B. No. 51 provides for the appointment of a state fire marshal 
and two deputies whose aggregate salaries amount to $6,300. This act also 
provides that the money necessary to pay the salary and expenses of these 
officers shall be raised by an annual assessment on the gross premium receipts 
of all. fire insurance companies doing I?usiness in Ohio. These assessments are 
required to be paid to the superintendent of insurance, and he in turn is required 
to pay the same to the treasurer of state, to be held by him as a special fund 
ior the payment of the salaries and expenses of the fire marshal and deputies. 
This fund is not raised by taxation and is no part of the state's revenues as com
monly understood. As well might the fund thus raised have t·ernainecl in the 
hands of the insitrance commissioner and be paid out by h im upon the presenta
tion of proper vouchers. 

Hence, I" am of the opinion that th is fund is available without an appropriation. 
Third. · S. B. No. 253 provides for the appointment o f a commission com

posed of three 1>ersons, who are .to receive a salary o f $3.00 per day and mifeage, 
and ·who are empowered to proceed and investigate the claims of a large number 
of persons for damages growing out of the overflow of the Lewistown reservoir, 
to report to the boa1·cl of public wot·ks the amount of damages due .such per
sons, and the expenses connected with such investigation. The act further 
provides that the board of public works shall pay the sums so awarded and the 

: expenses incurred out of any moneys appropriated by the General Assembly for 
that purpo~e. 

But the General As·sembly fai led to make an appropriation for· that purpose. 
Hence, .' if the commission is l?ppointed and awards made, the parties must 
depend ··upon the will of the next legislature for an appropriation. 

Vet·y truly., 

PLUGGING OIL WELLS. 

J. M. SHEETS' 

Attorney General. 

CoLuMuus, Omo, May 17th, 1900. 

H 011. E. G. Bidd·ison, Chief l11spector of 1l1i·nes, Colmnbus, Ohio. 

DEAR SIR:-Your letter of May 17th. containing enclosure signed by William 
H. Stoke1· and others of Lightsville, Ohio, is at hand. In reply the1·eto will say 
I am of the opinion that the duties of your office do not requi re you to give any 
attention to the l;l1atter of the proper sealing or plugging of oil or gas wells unless 
such oil or gas well penetrates through coal measures. The act of April 23rd, 1898 
(90 0 . L., p. 237) entitled "An act -to protect the mines in Ohio and .the lives of 
the persons en'1ployed th,erein," makes it the duty of 'the chief inspector of mines, 
in· .cases where any well drilled for oil or gas shall have passed through any. 
vein of minable coal, when such well shall have been abandoned, to see that 
such well is properly plugged in the manner requi red by said act. (See Bates R. 
S., Section 306-1 et seq.) 

I know of no other statutory provisions requiring the state inspector of mines 
to take any action in reference to the proper sealing or plugging of abandoned 
gas or oil wells. I have· not a complete copy of the law passed by the last 
general assembly, but do not recall any act pas~ed by that body affecting this 
question. 
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An act pa:>~ed by the general assembly February 9th, 1893 · (90 0. L., p. 24) 
contains the general provisions of the statute relating to the plugging of aban
doned oil or gas wells other than those passing through coal 111easures, but ·no 
duty is imposed by said act upon the office of chief inspector of mines in rela
tion to such abandoned wells. By said act it is made the duty of the owner or 
operator of any well, when· abou t to abandon the san1e to properly seal or plug 
the well; and· if the owner or operator fail to comply with the provisions of this 
act, then it becomes the duty of the owner of the land on which such well is 
sit uated, t·o pt·opet·ly sen! or plug the same; and if all the persons hereinbefore 
named shall fail to co11Jply with the provisions of the act, then it becomes lawful 
fot' any person, after a written demand therefor to any of said persons whose 
d uty it is to plug said well. to enter on the premises where such well is situated, 
take possession thereof, and seal or plug the well according to the provisions 
of said act And the reasonable cost and expense therein shall be paid by the 
owner or operator of the well, and on his default, by the owner o·f the land; and 1 

the amount of such reasonable cost and expense becomes a lien not only upon 
the fixtures and machinery ancl .lease hold interest of the owner afld operat<?r of 
the .well, but also upon the land upon which said well is situa'ted: And there· 
is a further provision in the statute. that any person, co-partnership or corpbr;,t.
tion violating any of the provisions ·of the act, shall be liable to a penalty of 
$100.00, to be recovered with the cost of a suit in civil action at the instance of 
any resident of the state of Ohio; and the amount of said penalty when col
lected, ·goes one half into the school fund of the county in which said suit is 
brotight, and one ·half to said persons at whose ·instance said suit shall have been 
brought. (See Bates' R. S. of Ohio, Sec. 4379-1 et seq.) I am, 

Yours · very tn!ly, 
J, E. T oon. 

Assistant Attorn~y General. 

REMOVAL OF APPOII::~TEES. 
, 

Cow~OJUS, OJ-110, May 18th, 1900. 

1-lon. l11. D. Ratchford, Co1wnissioner o( Labor, Columbt~s, Ohio. 
D•;•\lt StR ::-Your COillllltJnicat.ion making inquiry as to the .pow~r of removal 

of officer's appointed by the ·comn1i'ssioner of statistics of labor is at hand. Reply
ing thereto I would say that. the general principle is well established that the 
power of appointment carries with it the power of removal, except ·in cases where 
the appointment is for a definite term. In such case a removal can only ·be made 
for the causes specified it~ the statute. In other words, the power of removal 
by the appointing power does not exist unless the appointee holds his office merely 
at the pleasure of the appoint ing power. . 

S ection 308a of the R evised Statutes provides:-

l' 
~'The tenure. of office fo1· all superintendents and clerks 

of free public employment offices shall be two years · from · 
the date of appointment, but the com!nissioner of labor statis
t ics shall have the power of removing any of such superin
tendents and clerks for good and sufficient cause, and all 
appointn1ents and removals of such superintendents and clerks 
shall be made with the consent of the governor." 

It clearly appears. therefore, that superintendents- appointed· by the aommis
. sioner with the consent of the governor are only subject to removal for cause. 
The stat1ite does not specify the particular causes which might be sufficient for 
a removal, but merely requi res ·that there shall be "good and sufficient cause." 
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I am of the opinioh therefore _that the appointees named in your communi- · 
cation are entit led to hold their respective offices for ~he period of two years 
from the date of their appointment, unless they should be removed for "good 

. and sufficient cause." I do not think that the circumstance mentioned in your 
communication, that there was an interval of some months between the expira
tion of the first term of one of such appointees and his re- appointment, would 
have any weight. The appointm ent, when it was made, was for a full term, and 
the term would begin at the date of the appointment. The time intervening be
tween the expiration. of the former term and the date of the re-appointment, 
would· be merely an interval that was not provided for by any appointment. I am, 

Yours very t ruly, 

]. E. TOIJD . 

Assistant Attorn~y General. 

CONSTRUCT ION- HALLOCK CONTRACT. 

CowMuus, Omo, May l fJth, 1900. 

· To 1lte Board of Ma~wgers of tile• Ohio' Pe11-ite11t-iar)'. 

GEN'rL. I~·)U:N :-In compl iance with your request I have examined the contract 
between the Board of Managers of the Ohio Peni tentiary and the A. T. Hallock 
Co., and tho papers and mcmo1·andums submitted therewith, and have reached the 

· followi ng conclusions in regard to the same : This contract was entered into 
the 5th of Apr il, 1899, and was for a period of one year , with the privilege on 
the part of the · company of rent·wal from year to year for four years, on the 
same terms and conditions <t S contained in the or iginal contract. It appears then 
that thi.s"contract has expired ·unless the said company has taken the proper acti9n 
:to exercise its option of renewal. I take it that the requirement on the par t of 
the company to obtain a renewal of this contract would be ( a) notice to the 
Board of Managers an.d (b) tender of a stiffi.cien t bond. H ave these require
ments been complied with ? I do not so understand. It s.eems ~hat about the 
t ime of the expira tion of th is contract A. T . Hallock• made a verbal request of 
the Board of Managers that this contract be continued for another year and as-

. signed to the Ohio Glove Company. No formal action was taken in reference 
to this request by the Boar<! of Managers. The request was an entire one, and 
if en titled to any consideration at all , it could not be considered notis:e to the. 
Bo<trcl of Managers on the par~ of the A. T. Hallock Company that said com
·pan), desi red to continue its contract with the board, but it was more prope rly a 

. i·equest that the board make a cont ract with the Ohio Glove Company. In this 

. state of the facts, I do not believe that it could be claimed that the A. T. H <{llock 

. ·Co111pany had g iven pi'Oper ·notice to the board that it desired to renew· its 

. cont ract for another year. 
No bond was tendered either by the A. · T. Hallock Company or the Ohio 

·Glove Company. The statute require$ the. Board of Managers to award contracts 
. for labor only upon the g iving by the contractor of sufficient secur ity to the board 

for the faithful performance of the contract. . In other words, it is indispensable 
to the making of a contra.ct that a bond s hould be given on the par t of the con
tractor for the faithfitl performance of the cont ract. In the making of the or iginal 
·cont ract the statute requires that bids shall be accompanied by a bond condit ioned 
that ~he bidder will c-omply with the tenns of his bid if it be accepted. , The Board 
·of Managers could not be required to take any. action or gran t any privileges or 
a· ights to this company unless the company first tender a sttffi.cient bond. In the ' 
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case of a rene\val of a contract <lh·eady in existence,' where the option is entirely 
· with the contractor, the act or failure to act on the part of the-board can make no

difference to the contractor who seeks to enforce his option to have his contract 
renewed. It is important, however, that every act or requirement on his part be· 
promptly and faithfully pedonned, and as the Board of Managers could not pos
sibly continue his contract except upon the condition that he furnish a sufficient 
bond, it is absolutely necessary that he tender to the board a sufficient bond withilll 
a reasonable time. It is not the duty of the board to ask for the bond, but it is 
the duty of the contractor to tender the same, and a failure to do so within a 
reasonable time would be fatal to his option. The bond furnished with the or iginal 
contract is defective in that it does not carry ~ revenue stamp. It is also iimited 
to the term of the contract, to-wit, one year, so that since the fifth' day of April, 
1900, this company has been operating wivhout a renewal of its contract, and 
without funlishing or tendering to the board any· bond for a renewal of the con
tract. It would certainly seem · that these facts, especially when taken in con
nection wi th want of proper notice of the desire on the part of the company to 
renew thei r contract, would justify the Board of Managers in considering its 
contract with the A. T. Hallock Company fully terminated and at an encl. 

Another fact in connection with this contract le..1ds me to doubt the authority 
of the Board of Managers to make such ·a contract, in the first ins tance. I. refer 
to the fact that it provides fot· the labor of three hundred so-called " infirm" 
prisoners at a compensation which would produce for their labor, I am informed, 
less than 40 cents per day. By the term "infirm prisoner," I unders~and is meant 
those who are ph)rsically disabled as well as those whose term is only for one 
ye<lr, and who are therefore unskilled. In connection with the employment of 
prisoners it is provided in Section 738~5 Revised Statutes as follows:-

"But no atTangement shall be made or entered into by the 
board for a longer period than o.ne year, that will produce 
less than seventy cent.~ per day for the labor of able-bodied 

• convicts, excepting that convicts during the first year of their 
· · sentence, or those who are entirely unskilled, .or disabled by 

disease or old age, cripples, females and minors, may be tem
porarily hired at less than the abov~ rate." 

This contract, considered with the ·provisions of renewal, is practically a 
five-year contract, and the question arises, has the board, under the section above 
,tuoted, authority to make a _,contract .for that period of time, even for the labor 
of these so-called "infirm prisoners"? 1 have my serious doubts whether the board 
has any such power. All such prisoners as may be denominated "infirm" are in
cluded in the classification · given in the latter part_ of the section above quoted, · 
and the provision is that s uch may be "temporarily hired" at a rate that will 
produce less than seventy cents pe1· clay for their labor. It certainly would seem 
that the word " temporarily" is not consistent \vith a five-year contract, particu:.. 
larly \\;hen we take into consideration· the fact that five years is the extreme 
limit for which the board has authority to make a contract. 

'Without taking into consideration the other questions presented, I am · of 
the opinion that enough has alrea~y been said to show ·that this contract is no 
longer o f any binding effect upon the Board ot Managers of said penitentiary. I am, 

Very truly yours, 

J, E. TODD, . 

Assistant Attorney GeQeral/ 
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DYNAMITING STREAMS: · 

COLUMBUS, Omo, May 21st, 1900. 

H()n. L. H. Re1tti1igei·, Chief Fish and Game WMdm, Athens, Ohio. 

DEAR Sm :-Yom letter of May 19th, enclosing communica'tion from Fred C. 
Ross. of Springfield, Ohio, at hand. In said communication Mr. Ross says that 
the county conuni~sioners claim to haYe control of all streams iti the county, and, 
therefore, have a ;· ight to a uthori7.e persons to dynamite in such stt·eams for 
the purpose of raising a dead body supposed to be in such stream. I think the 
claim. of the commissioners is a li ttle broad. I know of no statute giving to the 
Boarcl of County Commissioners control of the streams within the county. True, 
they are r~r!ui red . at times. to mal<e certain improvement* in connection with 
such stream~, or water eout·ses, but they are not authorized to take any action 
in refe rence to such streams or to make a;1y impt·ovemenls thereon, except' tipon 
petition signed by property owners interested in such stream. If the stt·e;i'ms 
arc not nm·igable they belong to the riparian owners. and if ·navigable, they be
long. to the public, atid the commissioners have no more right or control over 
the streams than private individuals. But even if the claim of the commissionerS 
were true, the control would still be subject to law, and they would have no 
right to authorize any unlawful use of such stt·e.ams, or to authorize any person 
0 1· persons to commit. an act in relation to such streams, which would be in 
violation of law. , 

In the case of a dead bocly supposed to be in the bed of a stream, I would 
suppose the Board of Health would have the authority and right to make use 
of such means and purposes as might be necessary to raise such body to the sur
face. \Vh.ether the· i1~e . of dynamite in such stream would have the effect of 
raising such body, I do not know, but I have no doubt that the Board of Health 
would haYe the right to authorize the use of dynamite for such purpose if they 
honestly"l)elien:d it would have such an effect, and dynan1ite used in a stream for 

, s{tch purpose would l~e L:nvful, as being an act •of public necessity, even though 
the incidental effect of such act was ·to kill -or destroy a number of fish in such 
stream. Every consideration of humanity would require that a dead body should 
be rec:overed, anci' any reasonable means employed for such an end would, doubt
less, be justified' by the courts .. and persons employing such means could hardly 
be convicted of violation of law, even though technically their act was contrary to 
th~ statute. I am, 

Yours very truly, 
J. E. Tooo, 

Assistant Attorney General. 

WHETHER BILL UNSIGNED BY PRESIDENT OF SENATE IS A LAW. 

CoLUMBUS, OHIO, May 2( 1900. 

Dr. C. 0. PrQbst, Secretary Sta.te Bom·d of Health, CQlumbus , Ohio. 

DEAR Sm: - Yours of May 21st at hand and contents noted. The question 
is whether House Bill No. 283, not having been signed by the presiding officer 
of the Senate, in the presence of the Senate, when the same was in session, 
became a law without his signature. The copy of the journal of the Senate 
is furnished this office by you, states that the bill in question "was ·signed by the 
Speaker of the House of Representatives, and returned to the Senate, whereupon 
the President of the Senate anno.unced that he had signed said bill." Bti't, 
t1pon an inspection , it appears that the act was not signed by the President 
of the Senate. 
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Article 2, Section 17, of the Const itution p rovides : "That the presi<ii~g 
officer of each House shall sig11, publicly ·in the presence of the House over 
which he p resides, while the same is in ses'sion, and capa ble o£ transacting 
business, a 11 bills a nd joint resolutions passed by the General Assembly." The 
jo urnal of the Senate , as appears (rom the copy furnished th is office, does not 
recite that the President of the Senate signed th is bill, in the pre5ence of the 
·senate while it was in session, and capable of transacting business. The journal 
does not recite,· even, that the Senate was in session. Nor does it recite that 
the President o f the Se;tate sig ned the b ill. lt simply recites that he "announced' 

· that he had signed said bill." This stateme nt in the jo urnal would no t indicate -
either the t ime or place of s igning the . b ilL I t does not state the fact that. 
t he bill was signed, but n1erely that the P resident of the Senate "announced" 
that he had sig·ned the bill. 

Waiving that quest ion , however, as the sect ion of the ·constitution al ready 
quoted requires a bill to be authenticated by the signature o[ the presiding 
officer of each House, the bill tnust fail !or wan t of that constitutiona l require-
ment. See State against Keisewetter , 45 0. S., 2M; where the exact question 
was before the Supreme Court and it was held that th is provision o[ the consti
tution was n1andatory, and no bill became operative as a law ·until signed as 
required by this section. 

Very truly yours, 
J. M. SHEETS, 

Attorney GeneraL 

RELEASE OF PRISONERS AN D REAPPREHENS-ION. 

CoLUMBUS, Omo, May 24. 1900. 

R. H . Day, Prosewting Attomcy Stcwk Cmml),, 011-io, Canton., 0/zio. 
DEAR Sm: -Your comnn1nication at hand and contents noted. I gather 

from your statement that a person charged with a crime in \IVest Virginia fled 
to the State o[ .Ohio, and was there apprehended by virtue of extradition papers 
sent fro m the Go:vernor o( West Virginia, and honored hy the Governor of 
Ohio. T hat habeas corpus proceedings were had before the P robate Court. of 

, Stark County. the person o rdered to be held a reasonable time for the appear
ance o f the agen t to take the accused. T he agent appointed ·to take the accused 
sought to appoint a substitute, and, while the prisoner was in the custody of 
the substitute he was set at large by writ of habeas corpus by the Probate Court 
of Stark County. The question which you propound is, Whether, under · such 
circumstances, the prisoner may be reapprehended by virtue o! these extragition 
pape1·s, and taken wi thout the State of O hio to answer the criminal charge 
named in those papers? 

The only thing that would seem to p lace any doubt upon that power is 
contained in S ection 5747 o( the Revised Statutes, which reads as follows : 
"A person who is set at large ·upon a writ shall not be again imprisone<\ for 
the same offense, unless by the legal o rder or process of the court wherein h~ 
is bound by recognizance to app~ar , or other court having jurisd iction of tl1e 
cause or offense." 

Owing to lack of time I am unable to give you an extended opinion, but 
will say that this question has ·been before me on other occasions and it is 
Clear ly my opinion that this statute is limited to those cases wherein the prisoner 
11as been set at large upon the mer its of the case upon which the extradition 
papers were founded , and not upon some 'technicality. There is a sta tute in 
New York , of \¥hich th is is a substantial copy, and such has been the holding 
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of the courts of tl;at state, but, owing to lack of time, I am unable to c ite you 
the reference. The. laws were made for the purpose of meting out substantial 
justice, not for the purposes of enabling criminals to go free. Consequently, 
it is clearly my opinion that the prisoner may be reappi·ehended, and taken 

, without the state upo·n these extrad it ion papers. ' 
Yours very truly, 

]. M. SHEETS, ' 
Attorney General. 

SUPERINTENDENT FREE EMPLOYMENT BUREAU. 

COLUMBUS, 01-1ro, May 25, 1909. 

Hon. M. D. Ratc!tfm·d, Labor Commissioner, Colmnb~ts, Ohio. 
DEAR Sm: - In your communication to this otli~e under da'tc o f May 20 1 

you state that the term ·of the superintendent of the "Free Employment Bureau" 
o f Toledo, Ohio, will ext) ire o n the first day of September, 1900; that the 
salary paid said supedntendent is $1209 :per year, but. that the council of said city 
th reaten to reduce the salary of said superintendent to a merely nominal stun; 
and you inquire if the appointment of a successor to the present superintendent, 
whose term would begin September 1, 1900, would prevent the council fro m 
making such a reduction in the salary. 

In Section 308 . Revised Statutes, arc found the following provisions in 
r'elation to the appointment and salary of such s uper intendent: 

"Said commissioner (that is, the commissioner of statis
t ics of labor) is hereby authorized and directed immediately 

. after the passage of this act, to organize a nd establish in all 
· cities of the first class, a nd cities of the first and second grade 

· ... of the second class in the state o f Ohio, a ft·ee public employ
ti1ent ofticc, and shall appoint one superintendent for each of 
said offices to discharge the duties herein· set forth. * * '' 
The superintendent of each of said oAices ·~hall receive a salary 
to be fixed by the council of such city, payable mon thl-y." 

It thus appears that while the appointing power i§ in the hands of the com
missioner o f labor, that the _right to fi x the ·salary is in the hands of the city 
council. 

Sectio n 20 o i Article II of the Constitution o[ Ohio i s as follows: 
"The general .assembly in cases not provided for in this 

Constitution, shall fix the term of office and the compensation 
o f all officers ; but no change therein shall affect the salary of 
any officer dur ing his . existing term unless the office be 
abolished." · 

In the case of superintendents provided ior in Section 308, Revised Statutes, 
t he legislature had not fixed the compensation, but have merely given the power 
to the city council to fix the same, and · the only limitation placed upon the 
power of the city council 'is that the compensation for such s uperintendents shall 
be a salary and payable monthly. There is quite a broad distinction between 
the term "compensation" as used in this section of the Constitution and the term 
"salary," and it is salary a nd not corppensation, which cannot be changed during 
the existing te rm of any officer. It is clear therefore that the .salary of the superin
tendent of the free emplpyment bureau cannot be changed during his existing term. 
The only question to be decided then is, \il/hen does the term of such superin
tendent be~in? 



ANNUAL REPORT 

S~ction 308a provides: ·. ·-, 
"That the tenure of office for all superintendents and 

clerks of free employment offices shall be two years from the 
date of appointment.'' 

\Vithout referring to the decisions of our courts, which hold that the term 
o[ o~lice docs not begin until the officer has qualified and entered upon the 
discharge of the duties, it seem:; very clear that this sectio i1 (308a.) contemplates 
that the appointment for another term cannot be made until the expiration of 
the previous term. What I mean is, that two' persons cannot be considered 
as holding the office of superintendent at the same tin1e; and while the ·com
missioner may designate who is to have the succeeding ' term, yet the appoint
ment cannot in fact be made or cannot become effective unt il the expiration 
of the former term. Hence, the constitutional provisions above quoted would 
not operate to prevent the council from reducing the salary io,- the succeeding 
term at any time prior to the c.ommencement of such term. I do not discuss 
the question, however , of the right or power oi the council to reduce a salary 
to a merely nominal sum. The law imposes upon the council the duty td fix 
a salary, and if the council should refuse to obey the injunctioi1 of the statute , 
or sho.ul cl seek to evade the same~·by fix ing a merely nominal smn, it is possible 
that the superintendent · affected by such action on the part of the council , could 
recover from the cily on a qur,ntum meruit for his services. This question, 
however , is not presented in your communication~ and hence. I merely suggest 

· the above without undertaking to give an opinion on the sanie. 

V e1·y truly. 
]. E. Tooo, 

Assistant Attorney General.. 

BOXWELL TUITION. 

CoLu~tnus, Owo, May 2(), 1900. 
F. 'PV. Woods, Medina _, Oh-io. 

DEAR SIR: - Your letter · of 25th inst. at hand. In this letter you stat<= 
that two pupils of a joint sub-district composed of tcrrtitory in York and 
Lafayette Townships , said districts being under the control of the Board of 
Education of York Township, while said students reside in Lafayette Township 
and have passed .the .Boxwell examination, and the question arises as to which 
township should P<'Y the high school tuition provided by Section 4029-1 of 
the Revised Statu tes, as .amende~! April 14 , 1900. The provisions of the above 
act in rela ti·on to the payment of tuition reads as follows: 

"The tuition of such successful applicant shall be paid by 
the board of education of the township or special district in 
which such applicant resides, provided there is no high school 
maintained or supported by the township or special district 
in which such pupi l resides where such pupil may attend 
without payin g tuition." . 

The plain provision <lS above quoted is, that the tuition shall be paid hy 
the · Board of Education of the township in which such appl icant resides, and 
unless this provision would be modified by the. fact that su<;h pupil resides ih 
a joint sub-district , the answer to your question is evident . from the reading 
of the statute. I cannot see how the fact tl\at a portion of the territory of . the 
township is formed in a jo int sub-distr ict with territory in another township, 
could in any way release the Board of Education of the township in which such 
pupil, resides from paying the tuition p(ovided ior in the act above quoted. 
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Each township is organized under the statute into a township district; · and it 
is expected that each township should provide the means for the support of the 
-common schools . within the townshij). The creation o[ a joint sub-district .in 
no way releases either township from this obligation, but each · township is 
required to contribute to the expenses of the joint sub-district in proportion 
to the number of pupils residing in the territory in the township included in 
such joint sub- distri'ct, so that each township is required to provide for the 
-expense of education of each pupil in such' township. This is the general prin
ciple upon which the entire common school system rests. Each district is 
required to provide for the education o( all the youth resid ing within such 
-district., . 

Hence, I am very clearly of the opinion that in the case you cite, the tui
tion requited to be paid by Section 4029-1, should be paid by -the Board of 
Education oi the township in which the pupil resides .. 

Very truly, 
J E. ToDD; 

Assistant Attorney General. 

ALLOWANCE FOR' CARE OF COUN.TY JAIL. 

CoLU:vnms, OHIO, May 26th, 1900 . 
. W. F. Wood, Medi1w, Oh-io. 

DMR S11c-Yours of May 25th · at hand and contents noted. The facfs as 
I gather them from your communication are, that the sheriff of your county has 
been allowed 50 cents per day for taking care of the county jail since Aprif 22nd, 
1896, at which time Section 7379 was repealed, taking from the sheriff the right 
of such allow;u;ce, and the question submitted is , whether the "sheriff who was 
in office ·:it the t ime of the repeal of the statute, was entitled to the 50 cents per 
day allowance until the close of - his existing term? I understand from your 
statement that he claims that tile statute could not affect him by virtue\ of Art. 
II, Sec. 20, of the Constitution, which reads as follows: 

"The General Assembly, in cases not provided for in this 
Constitution, shall fix the term of office and the compensation 
of all officers; but no change therein shall affect the salary of 
any officer during his existing term, ·unless the office be 
abolished." 

It has been helcl so frequently by the Supreme Court of Ohio 
that the te rm "salary" as used in the Constitution does not in any manner protect 
the officer from a change of fees'· that I need not cite auy decisions upon the 
subject, as you are familiar with them . Hence, it is clear that the sheriff is not 
protected by this. provision oi the Constitution, and to the exfent that he received 
money after the repeal o f the statute for the care of the jail , was an illegal allow-
ance, and may be recovered back. . · 

As to the sheriff elected after the repeal of this statute. of course as I under
stand your letter, there is no controversy, but· the allowan~e is· without authority, 
·and can be recovered back It is clear to me that such is the law. · 

Very truly. 

J. 1\ti. SHEET~' 
Attorney General. 

I 
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CARPENTER'S SALARY BLIND ASYLUM. 

CoLUMnus, Omo, May 28th, 1900. 

Hon. H. P. C1·ouse , Member of the Boa1·d of Tntstees The Ohio Jnstit1~tion for tlte 
Blind, Toledo, Ohio. · 

DEAR SIR :- You1·s of May 25th at hand and .contents noted. I gather from 
your communication the follow ing facts : 

The sum of $775 per ye.3.r was made available, by appropriation ior the 
carpenter employed by your board [or the Institution. 

That t'he Board of T rustees fixed the salary oJ the carpenter at $60 per month , 
m1cl never increased it. 

That the Board of Trustees received a letter dated October 31st , 18.99, signed 
by the Hon. W. D. Guilbert and Hon. J. P. Jones, 'indicating a des ire on their 
part, and that of the finance committee that Mr. Gollins, the carpenter employed, 
be allowed the full sum of $775 per year. 

That upon th is statement fl'h. Gollins d rew $1~0 ior time already served, and 
without it having been allowed by actio n of the Board of Trustees. 

Upon that state of fact's this sum of :j;UO was clt:awn from the treasury without 
authority o i law. The mere fact that $i75 was made available for the usc oi the 
carpenter gave him no right to it, but only such part thereof as he ';vas entitled 
to by virtue of the terms of h is employment. 

lt matters not what the finance committee of the House may have desired 
at the t ime the appropriation was p~ssed, the trustees of the institution, and the 
trustees only , had the power to contract with the carpenter, and say what sum 
he should receive; and it certainly would not be bad policy to save something o ut 
of the appropriat ion lor t he state , if the trustee~ could reasonably do so. 

As indicated above , in iny opinion , the sum oi $1:20 so drawn from the treasu ry 
can be recovered back. 

Very truly yours, 

NUISANCE AT ASHVILLE. 

J. M. SH'EETS' 

Attorney G.eneral_._ 

Cor.u~wus, Omo , May 29th , 1900. 

Dr. C. 0 . P1·obst , SccrclcTry Boord of Herrlth, Colmnbns, Ohio. 

DEAR Sue- Your communication with reference to the nuisance at Ash
ville, Ohio , i~ at hand. The F.tatements contained in the engineer's report are 
~ilent as to whether ;·he sewer in question was tapped by Dr. Squi res pursuant to 
permission of the village council, or whether lapped without permission: also 
silent as to whether there is an:{ sewerage system in the village.. The report is 
also .silent as to whether there is a local board of health in the village. and If 
there is, why it is not acting instead oi the State Boa~d . There is some difference 
between the powers of local and state boards of health. Hence, I am unable to 
determine from the facts g i,' en just who would be bound legally to stand ·the 
expense of changing the se,\rer referred to. 

H owever, the iinportant question now is not who s hould bear · th<:' expense' 
of abating the nuisance complained of, but how can it he most expedi tiously and 
effectively done. Ii the local authorities are of the opinion that Dr. Squires is 
responsible fo r the nuisance' and should bear the expense of the abatement' 
they should proceed under Section 2116 to abate the nuisance and charft;e the 
expense to his property. 
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If Dr. Squires is not satisfied with the action of the local authorities, he 
may appeal to the courts for redress. An opinion from this office would neithe.
:bind Dr. Squire·s nor the village of Ashville, hence, would be of no value to the 
board of health. 

Very truly, 
J. M. SHEETS' 

Attorney General. 

TRANSFER OF FUNDS BY COUNTY COMMISSIONERS. 

CoLUMnus, Onro, May 30th, 1000. 

Coltwrbus Ewalt, Prosemtiug Attome:y, Kno:~ Comrty, Mt. Vernon, Ohio. 

DEAR Sut:-You inquire in your letter of May 29th. whether the county com
missioners have power, by the provisions of Section 2834, Revised Statutes, to 
transfer a surplus of $1,000 in the poor fund, to that of the general county fund. 
In my opinion they have ito such power. 

Section 96! provides: 
"The board of infi rmary <lirectors shall on the first l\:lon

day in :March a nnually, certi fy to the county audito r the 
amount of money they will need for the support of the 
infi rmary · ior the ensuing year, including ·the amount for 
all needful repairs at the infirmary; and the county auditor 
shall place the amount so certified by the infirmary directors 
o n the tax duplicate of the county, and said infinnary directors 
shaH have 'full control of said poor fund <md shall be held 
responsible for the same." 

It is seen by this ~ection that the poor iund is ra ised by tax levied by the 
'infirmary .. ·direclors, and is also completely within their control. The infirmary 
.directors would have queer control, indeed, over the poor fund if, the comity 
commissioners, whenever they concluded there was a surplus in it, could take 
this fund away from them. Sections 964 and 2834 s hould be construed together, 
so as to give both an operating force·. This is an old and familiar rule of con
struction, which needs no citation of a uthorities. Should Section 2834 be so 
construed as to give the county commissioners power to take this fund from .the 
infirmary directors and place it into the county fund, it would render Section 
964 practically nugatory. Such construction is never allowed by the courts. 

Section 2834 provides: · 
"\IVhenever there' is in the treasury of any city, vi llage, 

hamlet, county, town.ship or school district, any surplus o.f 
the proceeds of a special tax. or of the proceeds of a loan 
for a special purpose, which surplus is not needed for the 
purpose for which the tax \vas 'levied, or the loan made, 
such surplus may be transferred to the general fund by an 
order of the proper authorities entered on their minutes." 

It will be observed that this section does not <>.ssume to give the county 
~ommissioners power to transfer any particular fund. It provides that the "sur
pitts may be transferred to the general fund by an order of the proper authorities 
entered on their minutes. The "proper authorities" to transfer the poor fund 
would hardly be the commissioners , for, by express enactment , they have no 
power or control over this fund. 

Again, the poor fund of the county is 110t "the proceeds of a special tax," 
which, by the provisions of Section 283<1, above quoted, may be transferred. 
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The poor fund is a fu nd pro,rided for by an annual levy to be used in the 
suppor t of the poor , and the law providing for such levy. has general operation 
t hroughout the state; whi le a "specia l tax" is raised in a particular locality for a 
particular purpose , and as soon as the purpose is acco mplished the power tO· 
continue the levy ceases. For an example of a "special tax" see State ex re!. 
against Com missioners, 31 0. S. , 211. 

It will further be observed that the retnaining provision of Section 2834 does. 
not a llow the general iund of the county to. be replet1ished by the transfer to it 
from a ny other fu nd- and, at the same time, make a levy. for the county fund to 
tl1e limit provided by law. The commissioners are not permitted to evade t he 
statutes in t hat way. It is clea:·, by the provisions o.f this section , that , in no· 
event, either by transfer of funds o·; otherwise, is the county permitted to raise 
and expend a fund beyond the !irni ts of t he levy pi·ovided fo r in t he statute. 

Even if Section 2834 were construed to author ize the transfer indicated in. 
you r letter, it is very ·questio nable if the act would not be unconst itu tional.. 
A rticle 12, Section 5 , of the Constitut ion p t·ovides 

"No ta:x shall be levied, except in pursuance of law; and 
every law imposing a tax shall state d istinctly t he object of 
the same, to which only, it shall be <tpplicd ." 

The levy for the poor fund was made pursuant to an express statute author
izing the same, and was raised for the support of the poor. II it coul<l he trans-· 
ferred '~ith in1pl.lnity to t he general county fund it would be a clear evasion, 
in my O·pinion , of this provision o f the Constih tti01i . 

It is unnecessary, however , to cite. a uthorities or discuss th is question at . 
. length , as it is clear , to my mind , that under the provisions o f the statutes , 

as they now exist, the commi>sioners are without author ity to make the t ransfe1· 
stiggested in your letter. 

Very truly yours, 
J. M. SHEETS , 

A ttorney Generai. 

SAVINGS AND LOAN ASSOCIATIONS AND SAFE DEPOSIT AND• 
TRUST COiVlPAN!ES. 

CoLu~rBus, Omo , J une 4th , HlOO. 

!-lou. Charles K iuucy, Secretary ol Stale , Colmllbii·S, Ohio. 

D~eAK Sut:- Your connlllica-tion of May 29th, in which you su bmit the pro
p rosed amend ments· to the articles of incorporation of The State Banking and T rust 
Company, is at hand. The -question p resen ted is "Can a corporat ion organized. 
as a savings and loan <1ssociat ion, ·by a n amendment of i·ts charter , be author ized 
to -transact the husi:1css and assume the powers of a safe deposit and t rust 
com pany?'' 

Both savings anc~ loan . associations and safe deposit and trust colllpanies arc 
organized under the general Jaws perta ining to tt he format ion of corporatio ns, 
wh ile Chapter 16 of T it le 2 R. S., contains the special provisions applicable to 
such corpo.ra.t ions. Sections 3927 to 3821 inclusive relates to savings and loan 
associations, and Sect i011s 3821 a to 3821 g inclusive relates <to safe -deposit and trust 
companies. A n examin<ttio·n of the various sections of t his chapter discloses that 
t he provis ions relating to· safe deposit . and tru~t companies were enacted some 
t ime afte.r savings and loan associations had been anthorize9. T hese provisions 
arc found in Vol. 70, 0 . L., p. 101 and are ·entit led "An act supplementary to 
Chapter 16, Title 2, part second {)f the Revised Statutes of Ohio, and to pro
Yide fO r t he creation ~11d regulatio n Ol Safe deposit and t rUst COmpanies." 
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It would appear irom this Title ~hat -the Legislature had i~1 mind whe~ enact- . 
ing <the p•·ovisions rdating to safe deposit and trust compamcs tl~e cre~tJOn andi. 
regulation of a new class -o f corporat ions, and not merely the g rantmg of mcreased . 
powers to corpora tions already in existence. This p urpose is fu Pther shown_ by 
the fu ll and careful specification contained i11 rhis· act of the powers to be exercJ~ed 
by such safe deposit and trust company, and which are found upon exammat1~11 
to he widely di fferent from the powers conferred upon savings and loa·~ ~sso_c•a
tions by the chapter to which this act is supplement;ll. Some of the chstmct10ns 
between the powers of the two classes of corporatio ns are as foJlows : 

"Savings and loan associations are author ized to receive 
on -deposit for safe keping or investment all sums of money 
that may be•offered fo r tha·t p urpose, or that may be ordered 
to be deposited -by any court in .this state ·having custody of QJ 
money; while safe deposit and trust companies are a uthorized 
to receive on deposit for safe keeping government secur ities, 
stocks, .bonds, coins, jewelry , p late, valuable ·books and .,,tl· .. 
'.ocumen:ts and oth er property of every k ind. Such companie$ • 

are also author ized to act as agent -or trustee for the purpose 
of r~jstering, countersigning or transferring cert ificates of 
stock., 'bonds , etc., or to receive a nd hold moneys and prop-
erty cOn trust or on deposit from executors, admi1fistrators,. 
etc. ·s uch companies may also act as executor, administrator,. · 
assl;g.nee, g uardian, receiver , or trustee or in any other trust 
capacity and ~eceive and take any real estate which may be 
t11e ·subject Qf any such trust, and to act as agent under an~: 
power." . 

It appe:ax:S to me ·that these purp_oses are widely different. I take It that a 
deposit · with :a savings and Joan association creates between such association and 
depositor the :relation o f debt-or and creditor, while a deposit with a safe de
deposit and tn1st company o f any of the property wh ich such company is author
ized to receive creates a trust rela-tion. 

In pursuance of th is distinction it will be observed that the powers conferred 
upon a savings and loan association in relation to the investment and control of 
their deposits a s well as their original capital , is much more libe1al than ·the powers. 

·conferred upon a safe deposit and trust company. 
Savings and loan associations may invest their funds in stock;, bonds, rear 

estate securities., or may discount notes a nd bills of exchange , and may make 
loans to the directors or other officers of snell association to <~;n amount equal 
to one~half of the amount of stock owned or held by such officer; and the board 
of directors are a uthorized to prescribe the ·terms in which deposits ·shall be re-. 
ceived and paid out and the mode of transacting , managing a nd conducting: 
the affairs and business of the corporation; while the moneys and properties; 
received in tr.ust by safe deposit and t rust aompanies together with , 
the capital of. such company may be .loaned on, or invested on ly in ! 
certain prescribed securities unless by the terms of the trust some other mode o£ · 
investment is prescribed; while no Joan can be made either directly or indirectly:· 
to any officer or trustee of such company. Other distinctions might be pointed ~ 
-out but I deem these sufficient to show that the purposes and powers of the two, 
classes of corporations are widely different. In th is connection it might be . 
stated that the act of the General Assembly passed Apr il 16, 1900, i1ttempts to . 
confer upon certain savings and loan associations organized 'clnd doing business . 
in any city of the third grade of the first class or fi rst grade o f the' seco)1d class ; 
the power to also de a safety deposit and t rust business. This bill however, catJ-
not 'affect the <question now under consideration for . as I understar\d·. th:e. State ,· 
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Banking and Trust Company is organized and doing business in the City of 
Cleveland , O h_io, while the act above re ferr~d to applies only to the cities of 
Toledo and Columbus. But even if said act d id apply, I would have my doubts 
as to its constit u-tionality. The purpose and powers <l·f the two corporations being 
as above shown widely different, it wou ld seem very clear that the two kinds 
of business could not be engaged in by the same corporation. 

As above stated these corporations are formed unde1· the general statutes re
.latit\g to the creation of corporat-i-ons of which Section 3235. provides, "Corpo
rations may be formed in the manner provided in this chapter for any purpose 
'for which individua ls may lawfully associate themselves except for carrying on 
;professional business." In construing this sect ion in the case of State, ex rei. 
vs. Taylor, 55 0. S., p. 61, the Supreme Court on page G7 say: . 

"It will be noted that the word is 'purpose' not 'purposes'. 
Its use implies a limitation. This limitation must have been 
by design. It is a most wise and reasonable one. We cannot 
assume ·that the General Assembly would intentionaliy ·clothe 
corp(lrations with capacity to unite all classes oi business 
under one organization, as this would tend strongly to mo-
nopoly.. Construing this section wholly by itself it will not 
justify the contention that a corporation organized for one 

· purpose can be changed by at1Jendment into a company 
having a·uthority to pursue a number of differing and unre
lated purposes. 

Indeed the only rational deduction is the exact opposite. 
But the section does not stand alone. FollowiiJg, under -the 
·sa!l1e title' there are provisions for the inco rporation or no 
'le~s than [l('lceu different kinds or corporarions, inclu<hng 
street railway co111panies, and, by later enactments, ~he for
mation of electric companies for conducting electr icity for 
light and power purposes, and to contract with municipalities 
for lighting streets is authorized. II it had been the design ]-. 
o[ the General Assembly , by Section 3235, to give the un
limited power contended fo•·, why the subsequent provisions 
referred to? These enacttnents taken together, we think, 
s upport the conclusion tha-t a c-oq>o•·ation may, except w:1ere 
distinct provision is made, be organized for one main pur-

" pose, not for half a dozen. Nor is th is unreasonable. It 
would seem to be a sufficient extens ion <lf the words of any 
grant to corporations to hold that they may possess such in
cidental powers <IS are necessary to carry into effect the 
powers expressly conferred. Nor are we without auth<lrity 
bearing upon the construction of Section 323i> In •the State 
vs. Stock Company, 38 0. S., 347, it is held that th is sec
t ion 'must be construed as not authorizing the -incorporation 
of insurance companies, as the organization of such com
panies is specially provided for in Chaptet·s 10 and 11 or the 
same title.' " 

·-

This case was a proceeding in mandamus to compel the Secretary o[ S tate to 
file and recor,d cer tain amendments -to the articles of incorporation of the relator 
by which amendmen•ts the purpose and powers of such corporation would be 
materially changed, thus tllilking this case very analogous to the one under con
sideration. The court dis missed the petition and refused a writ o( mandamus. 
For the same reason declared by the court in the (IJbove cited case, viz: "the 
.change proposed W<l nld work a substantial change in the purposes of the orig-
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ina! organizat ion of th is con1pany, and is not author ized by the statutes o f the 
state," I am of the opinion ·~hat the proposed amendments to the ar ticles of 
incorporation of The State Banking and T rust Company ~honk! not be filed. 
I am, 

Very truly yours, 
]. E. ToDD, 

Assistant Attorney GeneraL 

0 . N. G. ENCAMPMENT OUTSIDE OF THE STATE. 

COLUMDUS, OHIO, J une 5th, 1900. 

Hon. George R. Gyger, Adjtttant Gweral of Ohio, Colmnb1.ts, Ohio. 

DEAR SIR :-Yours of J une 4th received and contents noted. The question 
propounded is, whether the 0 . N. G., or any part thereof may be authorized to 
hold the annual encampment required by the provisions of Section 3078, Revised 
S tatutes, outside of the state of Ohio? 

Section 3078 provides :-
"The national guard shall encan1p not less than six nor 

more than eight days in each year; and unless the com
mander--in-chief prescribes the time, place and mannc< of 
assembling the troops for that purpose, the commander of 
ea..:h 1·egiment, battalion, troop and battery, shall order an . 
encampment of his command at some time during the months 
of May, June, J uly, August, September or October, upon 
such date as shall be approved by the commander- in-chief." 

It is thus seen that this section is silent as to whether the encampment may 
be ordered · to take place outside of the state· or not. Hence, in order to determine 
this qtiestion resor t must be had to the purpose of organizing the 0. N. G. and 
the other provisions of the statute. Section D8, R. S., makes the governor com
mander-in-chief o f ·the militia. 

Section 3034 provides :-
"The active militia shall be known as the "Ohio Na

t iona l Guard," and may be ordered into active , service by 
the governo1· to aid the civil officers to supp1·css ·or prevent 
r iot o r insurrection, or to repel or prevent invasion; a11el 
they shall , in all cases, be called into service before the un
organized militia." 

Section 307D provides:-
"The commanding officer of an encamp111ent ma)'\ fix 

certain bounds, not including any public road, within which 
no spectator shall enter without leave; and whoever intrudes 
within such limits, when forbidden to do so, or after enter
ing by permission ·conducts himself in a disorderly man
ncr, o r whoever resists a sentry or guard, act ing' under or
ders to ·prevent such entry, or to prevent d isorderly con
duct, may be a rrested by the commanding officer, or by his 
order, and taken before a justice of the peace of the proper 
township, and, upon conviction of the offense, shall be fined 
not more than fifty nor less tha·n ten dollars and the costs 
of prosecution, and committed until such fine and costs are 
paid. Or, if any person shall temporarily erect any stand, 

· booth or other structure for the purpose of exposing for 
sale, giving, ba rtering, or otherw ise d isposing of any spiritous 
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or other intoxicating liquors whatsoever, at or within a dis
tance of one mile from any such parade or encampment, 
he may be · put immediately under guard, and kept at· the 
discretion of the commanding officer; and such commanding 
officer may turn over snch person to any police officer or 
constable of the city, township or town wherein such duty, 
parade or drill, encampment or meeting is held, for exam
ination or trial before any court of justice having jmisdiction 
of the pi ace." 
of the peace." 

lt ·goes without saying that the militia is organized fo r the purpose o[ as
:sisting the civil author ities in preserving peace and good order in the state, and 
:to suppress and prevent r iot and insurrection, and to repel invasion, and it is seen 
·by the provisions of the statutes above quoted that the militia is subject to the 
-call of the governor at any time for the purpose of performing these duties en~ 
joined upon it. I£ the militia may be ordered to go into encampment beyond 
·the limits of the state, then the commanding officer has the power to send it be
_yond the jurisdiction of tlie governor; for it is clear that no state officer has 
-any jurisdiction beyond the territorial limits of his state. Hence, an order from 
·the governor calling out the n1ilitia might be obeyed or not, as the several memebrs 
·thereof might determine fo r then1selves. Not only that, but the laws of the 
:State of Ohio have no extra territorial force and all legal control of the com
:manding · officer-s over the militia would .end at the state line, and they would 
'be powerless to enforce a single camp regulation or punish a single i·nfraction of 
the rules. The members of the several companies n1ight go into camp or not, as 
they saw fit, and the commanding officers would be helpless. Discipline is a 

·,prerequisite to all military service, and there can be no discipline without authority. 
·One of the purposes of this encampment is to discipline the National Guard and 
.to inure it to camp duty. 

Section 3079, above quoted from, provides penalties for any person com
ing within the bounds of the encampment without permission; also provides a 
·penalty for erecting a stand and selling intoxicating liquors withi.n. one ~ile of 
the camp. None of these provisions could be enforced if the e!1campment were 
·outside of the limits of the state. 

I do not mean to intimate that the members o{ the 0. N. G. would not 
upon honor be gentlemen and submit to camp discipline, even though they were 
·outside of the state. But I point out these possible results of an encampment 
·beyond the state simply to indicate that it was not the intention of the legislature 
to authori-ze the encampment where the whole purpose of the encampment might be 
defeated. 

vVhile I would gladly decide in favor of authority to sel~ct a camping ground 
outside of the state, viewing the law as I do, I am compelled to arrive at the op
posite conclusion. 

Very truly, 
r M. SHEETs, 

Attorney General. 

COMPENSATION OF COUNTY SCHOOL EXAMINERS. 
·~ 

CoLUMlHJS, OHIO, June 8th, 1900. 
E . G. McClelland, Bowliug Green, Ohio. 

DEAR. Sm :- The question propounded in your let ter is whether the county 
school examiners are entitled to compensation for the commencement exercises of 
pupils entitled to dip lomas under the provisions of the Boxwell law? 
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Sections <1029-1 and 4029-2 provide for the examination of such pupils; also 
provide that the examiners shall make provision for the holding of the ·cotmty 
.commencement therein provided for. Section 4029-4 provides that· the compen
sation of the county exa!niners for their official services and the necessary ··con
t ingent expenses incident to examinations and commencement shall be paid ·out 
bf the county treasury in the manner provided in Section 1!075 of the Revised 
Statutes. Section 4075 provides that the examiners shall have certain fees for 
t heir services in conducting examinations, graded in proportion t-o <the number of 
persons taking the exami1tation ; also provides for the expenses incident to tlie 
procurement of stationery and rooJ!l fo t· conducting the examination. 

It will be observed no where is there any rule laid down whereby their ser
vices in . conducting <t commencement may be computed. It will be observed that 
the statute does not require them to conduct the commencement exercises; simply 
pro,'ides that they shall procure a place and procure somebody to deliver an 
annual address. If they are to have pay for such services, who is to determine 
the amount? · How is it· to be comp.uted? They are conducting no examination, 
hence Section 4075 cannot apply. 

It has been laid down by the Supt·eme Cour t of Ohio so frequently that a 
public officer can ask no pay for services except where specially provided by 
s tatllte, that I need not cite you any of the decisions. Hence, I unhesitatingly 
agree with you that they are entitled to no compensation for thei r services in 
conducting commencement exe1·cises for two reasons : First- They are not re
quired under the law to conduct these ·exercises. Second-The law makes no 
provision for their payment if they thoose to do so. 

Very tn1ly, 
J. M. SHEETS' 

Attorney General. 

RIGHT OF ABUTTING PROPERTY OWNER TO TREAT STREET 
ASSESSMENT AS DEBT AND DEDUCT SAME FROM CREDITS. 

CoLUMBus, Omo, June 9, 1900. 

Hott. W . D. Guilbert , At~ditor of State, Columb1,s, Ohio. 
DEAR Sm : -You seek an opinion from me as to whether the owner of abut

ting property upon which there is a street assessment may treat the assessment as a 
debt and deduct the same from his credits in making his tax returns? 

The answer to this question depends upon whether the assessment upon abut
t ing property for improvement of the street is a "legal bonafide debt" owing by the 
abutting .lot owner within the meaning of Section 2730 Revised Statutes. 

In Exchange Bank vs. H ines, 3 0. S., 1, it was held that the provisions of 
the statute permitting a person ,to deduct debts from c1:edits in making his tax returns 
was unconstitutional. vVhile the courts have receded frorn that holding, they have 
continually held to the proposition, that before a person can avail himself of the 
r ight to deduct debts from credits, he must come clearly within the letter of the 
la~v. Consequently in Payne vs. :Waterson, 37 0.' S., 121, the Supreme Court refused 
to a llow debts to be deducted.from investments in bonds. T he right conferred by 
Section 2730 to deduct debts from credits is in the nature of an exemption fron1 
taxation' hence' the strict rule of construction. 

"The exemption must be shown indubitably to exist. At 
the outset every presumption is against it. A well-founded 
doubt is fatal to the clain1. It is only where the terms ·of 

. the concessio11 are too explicit to admit fa irly of any· other 
construction that the p1·oposition can be supported." 

(Ry. Co. v. Supervisors, 93 U. S., 595.) 
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The above · language i ~ quoted with approval by the Supreme Court in Lee· 
v. Strauss, 46 0. S., 15\l. 

T he theory upon which the deduction of debts from credits in making returns is 
aHowed, is that for every debtor there is a corresponding creditor, and that t1~e· 

creditor returns his credits for · tax<ttion, hence, no property lost to the state 
for taxation. If a street assessment is a debt within the meaning of Section ~iiJO · 
to be deducted by the abutting lot owner ft·om his credits, then there is no co.-· 
responding creditor to return this assessment for taxation. · 

It was held in Norwood v. Baker, 172 U. S., 269-follow<yd and approved by· 
the Supreme Court of Ohio, in State ex rei. vs. Miller, L. B., vol. 43, p. 395-that, 

"The principle underlying specia l assessments upon private 
property to meet the cost of public impt·ovet)lents is that the 
property upon which they· are imposed is peculiarly beneftted, 
and therefore that the owners do not in fact pay anything in 
excess of what they receive by reason of such iinprovement." 

Here then the value of the abutting lot is enhanced in the marke_t a sum, 
at least equal to the amount of the a!:>sessment, and if the owner is, by reason of the· 
assessment, entitled to reduce his personal tax t·etums in the amount of the asses,-
ment, then in justice, there should be added to the value of the abutting lot the· 
amount of the assessment, just as the law reqni t·es the value of a new structure ro 
be added to the taxable value of the real estate upon which it i~ erected. But there 
is no such provision in the !;tatute in case of !itl·eet assessments. 

If street assessments may be treated as debts to be deducted from credits, 
for stronger t·easons, personal and t·eal taxes s hould be regarded as debts and be· 
deducted from credits in making tax returns, for the market value of the property 
of the tax payer is not enhanced in value to the am,ount of taxes charged against it. 

If stt·eet assess111ents .:.nd taxes are to be t•·eated as debts to be deducted from· 
credits in making tax returns, then the dupli.cate of the state would be reduced· 
millions of ,dollars witho,ut a corresponding creditor to add a dollar for taxat ion. 

For the reasons above given, I am of the opinion that street asses!?ments are· 
not to be treated as debts to be deducted from credits in making tax returns .. 

Very truly, 
J. M. SHEETS, 

Attorney GeneraL. 

REPAIRING CROSSINGS BY ELECTRIC RAILROADS. 

COtuMBUS, OnlO , June 13, 1900. 

J-lon. R. S. Ka.ylcr, Rail·road Commissioner, Col11mbus, Ohio. 

DEAR SIR : - Yours of June 12th at hand and contents noted. The facts as: 
I gathet· them from your let ter are as follows: 

T he Pennsylvania Railway Company and an Electric Railway Company cro~s · 
each other at grade at se,reral places. These crossings are out of repair, so· 
much so, as to make the running of trains at the usual rate of speed, dangerous. 
The Pennsylvania Railway Company is willing to proceed jointly with the Electric 
Railway Company, to repair these crossings, each to pay one half the expen~e
incident thereto. The Electric Railway Cotnpany refuses to join in such repait:, 
or pay one half of the expense thereof. T he Pennsylvania Company has made com-· 
plaint to you, and the question is, 'vVhat are your duties and powers in ~he premises? 

Under the provisions of Section 247 R. S., you may condemn these, crossings , 
order the t rack of the Pennsylvania Company to be repaired, and also may regulate
the speed of trains until this work is done. Should either the Pennsylvania Com-· 
pany or the E lectric Railway Company desire to protect these crossings with inter-·· 
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lockers or safety devices, such interlockc·rs o r safety devices must receive your 
approval before they can be erected. Sections 2<17d , 1147e, R. S. 

Section 2503 provides that where the t racks of ''a street railroad and a steam 
railroad cross each other at convenient grade, the crossing shall be made with 
crossing ft:ogs of the most approved pattern and mater ials and kept -in repair at the 
joint expense of the companies owning said tracks." 

You may en force the repair of the crossings in question, not because of any 
control you have over the operation of the Electric Railway, but because of t11e 

control you have over the steam railway by virtue of the provisions of Section 247, 
Revised Statutes. · 

I£ the Pennsylvania Company is thtts compelled at its own expense to repair 
these frogs, it may in turn collect from the Electr ic Railway one ha l£ the ex-· 
pendit~tres incident to such repairs .. Ry. Co. v. Walker, 45 0. S., 577. 

Very truly, 
]. M. SHF.E'fS, 

Attorney Genera l. 

BARNESVILLE SPREAD. 

Cor.LJMUUS, 0JHO, June 113, 1900. 

11011. J osc{>li E. 13/acMtm!, Dairy and Food Commissioner, Columvu: , Ohio. 

DEAR Sm:- Yours of June 12th, enclosing a letter from T he Barnesville Can
ning and Packing Co1npany , is at hand. Your inquiry requires an ans\\'er t'o 
the following quest ion : 'vVoulcl a compound composed of the different fruits, sugar 
and glucose, but labeled, for example "Raspberry Spread", when, in fact, it is only· 
partially composed of raspberries . violate the pure food laws of Ohio? I am of the· 
opinion that it would be a violation of Section 4200-6 of the Revised Statutes. 
For th.e .. label upon this compound would lead the buyer to believe that the spread 
was composed of the fruit therein named, when, as a matter of fact , it would be 
composed of that fruit, and probably a number of other fruits in connection with 
sugar and glucose. The qu<:!stion is not necessarily whether the compound is un-· 
wholesome, but does it tend to deceive the buyer? This would clearly do so. T ne 
S upreme Court of Ohio in the case of the State against Dreher , 55 0. S., 115, in 
speaking of the sale of substances composed of liquid coffee and chicory unde ~: the 
name of "Liquid Coffee" said: ''This is an offense under the statute whether the 
compound be deleterious or not. I t is a fraud on the purchaser , and one of the· 
purposes of the statute is to protect him against such frauds." 

If the Barnesville Canning and Packing Company· does not desire to place tht:l 
formula upon its label it can avoid that by letting its label read something as fol-· 
lows: "Barnesville Spread, composed of pure fruits, sugar and glucose." But it 
cannot select some leading fruit as though the spread were composed of that , 
and say nothing about the other elements of which it is composed. 

Very truly yours, 
J. M. SHEETS, 

Attomey GeneraL. 

COSTS IN CASES OF FAILURE TO CONVICT. 

COLUMBUS, OHIO, June 14. 1900. 
l-Ion. L. H. Reutinger, Athens, Ohio. 

DEM Sm: - Y ~)lt rs of June 13th at hand and contents noted. The questton 
submitted is whether or not under Section 409d of the Revised Statutes, as amended 
at the last session of the General Assembly, the auditors of the several counties 
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must issue their warrants upon the county treasury for costs in cases in which the 
state fails to convict? This section among other things provides: 

"In all prosecutions and condemnation proceedings under 
the provisions of this act, no cost shall be 1:equi rcd to be 
adv<u~ced, secured or i>aid by, or bond or undertaking re
quired·. of, any person required under the law to prosecute· 
!;tlCh c.ase; ;,.nd if the defendant he ac:.quitted, or if convicted 
and committed in default of payment of fi~e and costs, or if 
the property seized be released, the costs in such case shall be 
certified under oath to the county auditor who, after correct
ing the same, if found incorrect, shall issue his warrant O!i 

the county treasury in favor of the person or persons to whom 
such costs and fees are due, and for the amount due each 
person." 

It is thus clear that the auditor has no discretion in the matter, but must issue 
his wanant on the treasury for the amount of costs due. If he does not, man
damus will lie to compel act ion on his part. It is not like an ordinary cri1ninal 
case provided for by the general statutes of Ohio, but is specially provided for in 
Section '109d above quoted. 

Very truly, 

J. M. SHEETS, 

Attorney General. 

TRAVELING EXPENSES FOR INFIRMARY DIRECTORS. 

COLUMBUS, Omo , June 14, 1900. 

Thomas J. 1'1'ippy , Attorney, Vat~ Wert, Ohio. 
DEAR Sm: -Your letter of June 13 at hand. In this letter you asl~ a con

struction from this office of Section 968, Revised Statutes of Ohio, as to what is 
included in the term , "actual traveling expenses,:' as used in said section. 
This office has heretofore rendered an opinion on this subject to the prosecuting 
attorney of Marion County in which this language is used : " In the absence 
of any judicial construction of the statute, I have no hesitancy in saying that 
every proper and necessary expense incurred by · a member of the board of 
infirmary directors in the discharge of his duty, i~ciuding such iteins as meals, 
horse feed, car fare or charge for other mode of conveyance are all pt·operly 
included in actual traveling expenses and should be paid for by the county." 
There certainly can be no reason why the expense of livery hire is not as much 
a proper it ern of traveling expenses as railroad fare or any other mode of con-· 
veyance. Also, if a member of the board of infirmary directors uses his own 
conveyance when he might hire on~ and charge the expense to the county, 
there can be no reason why he should not be paid a ,:easonable charge for his 
own conveyance. 

These should be limited , however, to such as are actually necessary in 
the discharge of the duties of the office, and if a member of the board can travel 
by rai l or by · any other mode of conveyance cheaper than by h ir ing a livery 
rig, or by using his own . conveyance, it would doubtless be his duty to take 
the cheaper mode of conveyance, and he ougbt only be allowed such actual 
traveling expenses as were necessary to be incurred in the discharge of his duty. 

I am; very truly yours, 
J. E. Tooo, 

Assistant Attorney General. 



A1vf0RNEY GENERAL· 107 

RIGHT OF A PHARMACY HOARD TO ESTABLISH RULES. 

COLUMBUS, OHIO, J une 16 , 1900<. 

Willia.m · R. Ogie1·, Sec1·etary Board of Pharmacy , Cotmnbns, Ohio. 
DEAR Sm: -In your communication of June 15 you ask this office for an 

opinion as to the power of the Board of Pharmacy to establish a rule that an 
appl ication for examination shall be filed in the office of the Board at least five 
days prior to the date of the exam ination. 

Section 4406, Revised Statutes, provides : "The Board shall have a com
mon seal and shall formulate rules to gove'rn its action." I t is further provided 
in Section tl408, in substance, that before a certificate is issued by the Board 
authorizing an applicant to pract ice the profession of a pharmacist, or assistant 
pl1armacist, the Board must be satisfied that the person presenting himself for 
examination is of the required age and is of the practical experience requi red by 
this section. T he authority thus g iven in the statute to the Board to make 
rules, is, no doubt, suffic ient to warnmt the making of all reasonable rules 
necessary ior the proper performance of the duties of the Board. Of course, 
such rul.es must be reasonable in their character and not merely arbitra ry. But 
from the further provisions of the statutes above quoted, it would seem to 
be a reasonable requi rement that an applicant for examination should have h is 
application on file a sufficient t ime prior to such examination to enable the 
Board to satisfy itself as to the other conditions, such as the applicant's age, 
practical experience, etc. These conditions could not be ascertained by an 
examination, but must be ascertained by cor respondence or 'othenvise, and, 
unless they are satisfactory, it would be a waste of time for the applicant. to 
submit to an examination. 

Hence , I am of the opinion that the rule referred to in your comn1un ication 
would .be a very reasonable one, and I have no doubt that such a rule would 
be .sustained by the courts should the question ever be presented there. 

I am , very tmly yours, 
J. E. TODD, 

Assistant Attorney General. 

POWERS OF STATE BOARD OF HEALTH TO ABATE NUISANCES. 

CoLUMBUS, Orno, June 18, 1900. i 

Ho11. C. 0. P robst, Sect·et(/!l'y Sta.te Bom·d of Health, Colmnbt!s, Ohio. 
DEAR Sue - Your communication of J une 16, containing enclosures in 

reference to the condition o( a stream called "Possum Run" in the city of 
Bellefontaine, Ohio , at hand, and you ask at1 opinion of this office as to whether 
the State Board of Health has authority in the event of the failure to act on 
the part of the local board of health, to take measures to abate the nuisance 
referred ·to in said enclosures. . 

The · on1y statute that it is necessary to consider in this connection is a 
portion or Section 409-25, as. fo llows: 

"It (the State Board o-f Health) tl'lay also make and enfo ·ce 
orders in local matters, when emergency exists, and the local 
board of health has neglected or. refused to act with sufficient 
promptne&s and efficiency, or whe.n such board has not been 
established as provided in this chapter, and all necessary 
expenses so incurred shaH be pai9 by the city, village or town
ship for which services are rendered." 
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It will be seen irom the above that the S ta te Board of H ealth a re only 
a uthorized to act in local matters ' 'when emergency exists," and this on ly when 
the local board of health has failed to act or when no local board has been. 
established. 

The only q uestion then left for consideration is, do the conditions a t Belle
. fontaine as set o ut in the petition to the local board o f health constitute an 
emergency within the mean ing of the statute? I do not th ink so. It ·would 
appear that this so-calle<l "Possu m Run" has been tnade the outlet '·for sewers, 
privy vau lts, cess pools, water closets, refuse from laundrys, livery stables and 
other matters." Doubtless t his use of the stream has been one of g radual devel- · 
opment , and the nuisance, if ot{e exis ts, has been of gradual growth. It is. 
probably not a great deal worse now tha n it has been for some t ime in the pasL 
'While it is d oub tless an un(or tuna'tc condition of affairs , it is a conditio n wh ich. 
affects no o ne but the people of Bellefontaine, and they have a llowed it to· 
gradually increase until it is in its present conditio n. U nder no reasonable defi
·nition of the word emergency can such a cond it ion as t his be included. E mer-· 
gency is defined to be, - a sudden or unexpected happening; ;tn unforcseet:J. 
occurrence or condition; specifically, a per plexing contingency or com plication: 
o f cit·ctHnstances. (Century D ict ionary.) A condition of th ings appear ing s ud
denly or unexpectedly; a n unforeseen occurrence; a sudden occasio n. (vVebster's
D ict ionary.) 

An emergency might a rise when an epidemic of a contagious d isease should 
develop in a comm unity and there should be no local board of health established, 
or the local board of health should fail to act with Sttlftcient promptness or 
efficiency. U nder such circumstances t he State Board of Health would be· a uthor
i%ed under the section above quoted , to make and e1\fot·ce ot·det·s in local mat
te rs, but it is only when such emergencies as t hese a rise, that they have any 
s uch author ity. 

The provisions of the statute in relation to the establishment of local boards 
of health seem to contemplate that each community should be permitted: to 
take care of its own local affairs so long as the public health is not th reatened 
py sudden or unforeseen emergencies, and I find nothing in the statute above 
quoted that wo uld authorize the State Board o f Health to interfere unless some 
such emergency arose , which the local board of health were either not capable 
o f handling or failed to handle with su fficient promptness and efficiency. 

If the State Board of Health had au thori ty to make and enforce rules in 
all cases whenever it felt disposed. so to do, t he local boards would be shorn· 
of their ;tuthority a nd power , and the sanita ry affairs of each com munity would' 
be absolutely beyo nd the con trol of the com munity and placed in the hand\,of the 
State Board o f H ealth. ' I cannot think that such was the intention o £ the 
legislature or that such would be a reasonable const ruct ion of the statute above 
quoted. . I am , yours very truly, 

J. E. T ODD, 

Assista nt Attorney GeneraL 

DUTI ES OF P ROSECUTING ATTO R NEY OF ASH L AND COUNTY 
I N R EGAR D TO SCHOOL HOUSE IN M ILTON TOWNSHIP. 

COLUMBUS, O mo, June 22 , 1900. 

Han. J. 111. K naub, Inspector of W01:Jlshops and Factories, Cohmtbus, Ohio. 
DEAR STR : - Your communication of J une 22, in relation to the inspection 

of t he school house in sub- district No. 6 , M ilton Townsh ip , Ashland County, 
Ohio, a nd t he duties of the Prosecuting Attorney in relat ion thereto, at: hand. 
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Section 257~ , Revised Statutes, makes it the duty of the Prosecuting Attorney, 
with the :lid of the Sheriff, .to enforce the provisions of the act in relation to 
inspectio n of public build ings, and penalties against owners or persons having 
control , where such building is not located within a municipal corporation; while 
Section 2572a provides for the inspection of such buildings by the State I nspector 
o f vVorkshops and Factor ies, and the issuing of a certi fi cate of such inspection, 
to the owner or agent having coutrol of such building, and also to the P rose
~uting Attorney of the county, in wr iting, of the result of such inspection, and 
of the fact that he refuses a certificate, and specifying his reasons , and \he 
alterations, additions and appliances necessary to be made and fufnished before 
a certificate will be issued; and it is thereupon made the duty of the P rosecuting 
Attorney, with the aid of the Sheri ff, upon receiving such notification, to pro
hibit the use of such building fo r the assemblage of people until the necessary 
changes, alterat ions, and add it ions have been made and the Inspector's certificate 
has been issued. It would appear from the reading of these sections that the 
only duty o f the State I nspector, iu connection with the inspection of such 
buildings as are found to be in an unsafe condition, is to noti fy both the owner · 
or agent having control o f·such building, and the Prosecuting Attorney , of the · 
facts found upon such inspection. The further proceedings in relatio n to the 
enforcement of the orders of the Inspect~r a nd the alteration and repair of the 
building, arc all cast upon the Prosecuting Attomey, and it is clearly declared 
to be his duty to prohibit the use of such building unti l the necessary changes 
and alterations have been made. 

I am unable to understand why any Prosecuting Attorney should refuse 
or neglect to perform this duty. rr' upo n investigation , it develops that the 
Prosecuting Attorney of Ash land County wilfully refuses to perform the plain 
duty of his office as provided in the statutes above quoted, the office of Attorney 
General will be ready to co-operate with you to in1stitute the proper proceedings 
eitlte1· .to- compel the P1·osecuting Attorney to perform his duty, or vacate the 
office. 

Yours very truly, 
]. E. TODD, 

Assistant Attorney General. 

TRANSFER OF COUNTY FUNDS-SECTION 876. 

CoLUMtlUS, Omo, ] une 23rd, 1900. 

JVan·en Card, / /1/om ey at Law, Hamilton, Ohio. 

DEAR SIR :- I n your communication o f June 15th you ask th is ofl'lce fo r an 
·opinion on the fo!IOv\'ing questions: 

. First : Have the commissioners oi the county the right to tempo rarily 
transfer all 01· a part o f a fund derived from the sale oi bonds to replace a 
bridge , to some other fund? 

Second : Has the county treasurer any authority or power to make a partial 
distribution of the fund in his hands collected as taxes before the fin al distr i
l)ution of taxes? 

And o f these in their order : 
It is a constitutional provision that money raised by taxation ior one purpose 

shall be applied ·to the purpose for which it was raised and no other. In other 
words, i.£ money is raised by taxation for a particula r fund , there is a consti
tutional objection to its transfer and use in any other fund. The same objection 
would .doubtless apply to mo~ey realized fro m the sale of cou_nty or municipal 
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bonds. The money tlms produced could not be transferred and used for a 
different purpose than the purpose for which the bopds were issued and sold. 

The purpose of th is constitutional provision seems to be that the taxing 
officers shall take the people into their confidence and advise them as to the 
purpose and use of the taxes they are required ·to pay. 

This being the general and constitutional rule we only need to inquire 
whether there is any statutory authority for such a transfer as is suggested in 
your communication, and in this connection we a re referred to Section 876, 
which reads as follows : 

"The county commissioners shall have power to transfer 
any unexpended balances of any funds ntised for the purpose 
of erecting public buildings, rc1i1aining in the treasury of their 
respective counties, w any oth~r .fund, or to any other 
purpose lor which money is needed by such county; and 
in case there is a fund in such treasury that has been levied 
and collected for a special purpose, and such fund, or a 
part tl1ereof, will not be needed lor such purpose until 
after the time fixed by law fo1: the next payment of taxes, and 
any of the other funds of the county are exhausted, the com
missioners may transfer snch special fund, ·or such part 
thereof as is needed, temporarily, to such other fund as is 
exhausted, and reimburse such special fund o ut of the 

taxes levied for such other fund, as soon as the same are 
collected." 

The first clau!<e of the section ;tbove quoted relates to unexpended balances 
remaining "in the t1·easury af~er the purpose for which such special fund was 
raised has been completed and authorizes the permanent tr.ansfer of such bal-· 
ances •to some ·other fund. 'Phis of course can have no connection with the ques-· 
tion under consideration. The latter clause of the section relates to a fund in 
the treasury that has been levied and collected for a special purpose and 
authorizes the temporary tran:;fer of such fund . I take it that the words "levied 
and collected" mean 'levied and collected a~ taxes and that this section relates. 
especially to money in the treasury which has been levied and collected as taxes. 
Can the meaning of these words be extended to. include money arising from the 
sale of bonds? I do not think so. This section constituting an exception to· 
the constitutional and general rule in relation to public funds should be strictly 
construed, and if so construed, the only iund authorized to be temporarily 
transferred, is the fund arising from the levying and collecting of taxes. I 
deem it unnecessary to cite authorities on this proposition . 

. As to the second quest ion, the statutes cont~mplate that the county treasurer 
shall pay to the local treasurers on the warrant of the county auditor , moneys due 
such local treasurers immediately after eac.h semi-annual settlement with thj 
auditor. (See Sec. 1122 R. S.) 

There is no statutory authority for making the distribution of money in the 
county treasury at any other time or in any ·other way. If the county treasurer 
makes a partial distribution of the money received as taxes before such semi
annual settlement, it would be a matter of accommodation on his . part and not 
a proceeding that would he authorized by the statutes. . 

Very truly, 

J. M. SHEETS, 

Attorney General. 
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MILEAGE OF COUNTY COMMISSIONERS-SECTION 897. 

COLUl\fBUS, Onro, J ui1e 23rd , 1900. 

'[homas f. Trippy, Attomey, Van vVert , Ohio. 

111 

DEAR SIR :-Your letter of June 19th, in reJation to the fees and mileage of 
county commissioners, at hand. I t would appear from the first clause of Section 
897 that commissioners could only be allowed mileage at the rate of five cents 
per mile for each regular or called session, not exceeding one session each 
month or twelve in any one year, and five cents per mile when traveling within 
their r~spective count ies on official business. It, perhaps, is a very close question 
whether the provision of five cents a mile when traveling on offici.al business 
within the county would include traveling to the office at the county seat. I 
can see no good reason why, if it becotn<::s necessary for the commissioners to 
hold more than twelve meetings in one year they should not receive mileage for 
attending s uch meetings at their office the same as they would receive mileage 
if they traveled on official business to any other part of the county. I say I see 
no good reason why they should not, yet tl1e language of the statute will hardly 
bear such a construction. 

I have not investigated this question very closely fo r this reason: The state · 
commission on fees and salaries of county officers, provided for by the last 
general assembly ,· arc now engaged in the preparation of a schedule of fees 
which county officers will be entitled to charge ; as · this sche~lule will be out in· 
a short time, and all county officers will be requi red to make their fees and 
compensation cortespond with the schedule we deem it unnecessary to render 
nn opinion nt th is time. I have no doubt, however , that you are right in your 
view of this statute. 

Yours very truly, 
J. E. ToDD, 

Assistant Attorney General. 

LEGAL SETT~EMENT FOR RESIDENCE. 

CoLUMBUS, . Omo, June 23rd, 1900. 

Joseph P. Byers, Secretm·y Ohio State Board of Charities, Colu·mbus, Ohid. 
DEAR Sm:- Your letter of June 18th, enclosing letter of P. H. Kaiser, 

county solicitor of Cuyahoga coanty, at hand. In this letter you ask from this 
office a construction of Section 1493, R. S . , taken in connection with the first 
paragraph of ~he preceding Section 1492. These sectio1is read as follows: 

Section H92. "Every person shall be considered to have 
obtained a legal settlement in any coun ty in this state, in 
which he or she, sh-.11 have continuously resided and sup
por ted himself or herself for twelve consecutive months, with
out relief, under the provisions of law .for the relief of the . 
poot·, subject to the following exceptions." 

Secti<>n 1493. "Any person who has a legal settlement 
in any county in thi, state shall be considered to have n legal 
settlement in any township or corporation therein in which 
he or she may reside." · 

I conclude that there is no difficulty in arriving at the true meaning of Sec
tion 1492. To obtain a legal settlement in a county, it is only necessary that 
the person should res;de in the county cOntinuously for twelve months and 
support himself during such tim.e. Then by the provisions· of Section 1493; a 
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legal settlement in a county gives to such person a legal settlement in any town
ship or corporat io n in which ·such person may reside. It does not appear 
necessary from the reading of these two sections that the person should reside 
in one townsh ip or corporation dur ing the entire year , but it is sufficient if he 
resides continuo usly within the county, an(! it is his legal settlement · in the 
.county, which operates to give him a legal settlement in <U1Y township or cor
poration in which he may happen to reside. I ndeed ,j both sections of t he 
.statu te s eem so p lain that I am at a loss to k now why the question should have 
been presented, and if I failed to grasp the question presented by M r. Kaiser, I 
:shall appreciate any additional information or light he may be able to give me. 

Very tr uly, 
J. E. Tooo, 

Assistant Attom ey General. 

l~lVlPLOYMENT OF TEACHERS IN SUB-DIST RICTS. 

COLUMBUS, OHIO, June 2Gth, 1900 . 

.11. E . Jacobs, Prosec1tting Attorney, lacllson, .Ohio. 

DEl•R Sm:-Yours of June 25th at hand a nd contents noted. T he statements 
contained in your letter are to the dYecL that t he di rectors of a sub-dist rict in a 
township district duly elected a teachf:r and certified such election to the town
ship clerk ns required by Sect ion •!017 of the R evised Statutes. T he board oi 
education neither confirmed nor refused to <"On firm this election, took no action 
up on the matter, but employed <'. nother teacher for that sub-distr ict. T he ques'
tio n s ubmitted by you is whether the employment of th is other teacher is legal? 

In my opinion the boa rd of education had no right to employ th is other 
teacher. Section 401'7 ; R S., provides that when the directors of a sub- distric t 
employ a teacher the board o f education of a township district must either 
confi1'!11 or ru usc to confirm the employment. Ii it refuses' then the directors 
o[ the stJb.-.t:fistrict may employ Hnother and submit that employment to the 
board oi education fo r confirmat ion. If, however , the directors of a sub
district a nd the board o f education of the tO\vnship are tmable to agree upon 
the employment of a teacher unt il t he th ird week in August , then the board of 
·educatio n may take the mat ter O·ut of the hands of the directors of the sub~district 
.and employ a teacher. 

Very truly, 
J M . SHEI::TS, 

Attorney General. 

COMPENSATIO N OF DISTRICT ASS ES SORS . 

CotuMJWS, Omo, June · 26th, 1900. 

f,Varrcn Card, P1·osu·uting Attor·ney, f-Ia.m·ilton, Ohio . 

• DEAR Sm :-Yours of J une 25th at hand and contents noted. It appears from the 
s tate!l1<' nts con ta ined in your Jetter t hat the district assessors of Butler county 
reported to the coun ty auditor for duty March 1st. But owing to the fact t hat the 
maps, plats, etc., requi red to be furnished under the provisions of Section 2789 
were not ready unti l March 19th, they did not commence t he performance of 
their duties until t hat date. And the question now arises whether they are en
t itled to pay ft:om March lst, the date they reported for duty, or M arch 19th, 
the date upon which they commenced the performance of their duties ? 
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Clearly they are not entitled to pay for any t ime not actually employed in the 
·discharge of their duties. Section 2789 does not require the auditor tq have the 
maps, plats, etc., ready by March 1st, but requires him to have them ready ~s 
soon thereafter as practicable. Section 2789 provides: 

"Each dist rict assessor or assis tant shall be entitled to 
receive for each day necessarily employed in the performance 
of his duties, the sum of $2.00, . to be paid out of the county 
treasury after the same has been allowed by the commis
sioners." 

Here by express provision of .the statute they· are entitled to pay for time 
necessarily employed in the discharge of their duties and no more. Even with
out such statutory provision there would be no warrant in allowing these as
sessors pay for any lime not . actually employed in the discharge of their dutie·s. · 

The further question is propounded as to whether the assessors are entitled: 
to .the $1:00 extra pe!· day provided by the act of April 6th, 1900, from the time· 
they com·rnenced their duties, or only from the tip1e the act became a law? Clear1y 
this law cannot apply to services already rendered. If such construction were· 
claimed for it, it would be in violation of Article II, Section 2, of the Constitu..:.. 
tion, wh ich provides: "No extra cotiwensation shall be made to any officer, ' 
public -agent, or contractor, after the service shall have been rendered or the con-· 
tract entered into:'' ' 

It is questionable whether this act is not , in conAict with tl1~ Constitution, but: 
waiv:ing that qtiestiion, the r ight to ex tra compensation accrued April 6th, an(! the· 
eompcusation is calculated from that day. 

Very truly, 
. J. E. TODD, 

Assistant Attorney GeneraL 

LEGAL SETTLEMENT. 

CoLUMnus, Omo, .Tuly 5th) 1900. 

H.on. P. II. Kaiser, County Solicitor, Cleveland, Ohio. 

DE!\R Sm :- Yours of J une 29th before me asking my construc tion of Sections 
1492 and 1493, ~evised Statutes, with regard to cer tain facts recited. by you. · In 
answer thereto I -call your attention to that which you have undoubtedly ob
served, tltat the term " lega:J settlement" has in Section 1492 received a statutory 
definition, viz : a continuous residence and 'self-supporting for twelve consecu-. 
tive months, ·without relief · under the poor laws. Then follows some exceptions 
which seem very definite and clear, and not necessary for the purpose of your· 
question to discuss. That term "legal settlement" defines a s tatus with regard t<> 
county lines, and not with regard to townships, except as containe.d in the two 
exceptions. Section 1493 provides:-

"Any person who has a legal settlement in any county in 
this state shall be . considered to have a legal settlement in 
any township or corporation therein in which he o r she may 
reside." 

So that it would appear that it is necessary to first determine what county 
the person has a " legal settlement" in, before proceeding to determine in what 
township he or she 1)1ay reside. In other words, for the purposes .of this act, 
legal settlement is one thing and residence is another. 

In the case put by yon, the " legal settleme·nt" of the party is not mooted, but. 
the "residence" is. 
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In . the case of State vs. Trustees of Section 29, II Ohio, p. 28, "the word 
citizen was, h~ld ,to mean the same as resident.". "Residence and habitancy are 
usually synonymous." 2 ,Kent's Comm., lOth Ed., 574. 

Residence was defined in 20 Fohno (N.Y.), 208, as: "Personal presence in a · 
fixed and permanent abode." 

Our own Supreme Court said:-· 
"A person who has gained a legal settlement in a place 

is never in any instance held to have lost his residence by 
being absent, when his absence has been accompanied with · 
the intention of returning to such place of abode." 2 0 . 
s., 36. 

The question of a "fixed and permanent abode" is therefore a question of 
intention. 

This was again held by our Supreme Court in 12 0. S., •130. 
If we were to apply these principles to the circumstances as named in your 

letter, we should say that the word "reside," in 1493, n1eans more than to "abide" 
or "exist" in one place as distinguished from another: It involves the question of . 
"intention." It is where one has his fixed liome, from which if absent he still has 
.an intention of t·etuming. _ 

There is no person but has such place of residence. If otherwise, the pauper 
:population of Cleveland could be. temporarily ttirned loose on the rural town-
~hips of Cuyahoga county, and thereby made township charges. But the temporary · 

-character of such change, which is a corporal change as distinguished from a 
(:hange founded in intention, cannot afiect the question of the residence of such 
:a one, for "residence" must be determined by intention. 

I -. 
I· . ; 

Very truly yours, 

J. E. Tooo. 
Assistant Attorney General. 

ELECTIONS SECOND .REGIMENT 0. N. G. 

CoLUMBUS, OHIO, July 5, 1900. 

Ho11. ·Georg£: R . Gyger, Adj1ttant General, Col11mb11s, Oliio. 

DEAR SIR:- Your communication of July 2, epclo$ing letter of Colonel 
James I. Ream, is at hand. In this letter Mr. Ream desires an opinion from 
this office on the question whether or' not an election can be ordered · to fill the 
vacancy presumed to exist by reasol'l of the illegality of the election of Major Leit
ner -of the 2nd Regiment 0. N. G. 

You will remember that under date of. March 30 this office had the honor 
to rendet· an opinion to your department to the effect that Major ] . D. Leitner 
and Major ]. G. Deeming had not been legally elected to the offices of major 
of the second regiment. vVe have no reason to believe · that our opinion in 
thi!> regard was .erroneous. L-ater, under date of ~pril 16, in an opinion given 
to your departtnent on the question "as to the · right of the governor on orders 
>issued through the adjutant general .where an election for. an officer of the 0 . N. 
G. is shown to have been irregular· to declare a vacancy in such office, 1·evoke 
the commissions irregularly issued and order another election to fill such 
vacancy,,· this language was used. "Neither the governor nor adjutant' general 
nave the power to declare a vacancy or· revoke a commi'ssion which has been· 
irregularly issued. The proceeding to hold a new election to fill these offices 
before they have been judicially considered vacant in somewhat unusual. I 
.am not prepared to say that such a proceeding would be illegal, l,>ut it seems 
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to .me that it certainly would have a tendency to complicate matters. Instead 
-of having two persons claiming the right to office you would then have four." 

My notion at the time the last opinion was given was that• the proper pro
-ceedings to test the question as to the legality of the election of Majors Deeming 
and Leitner would be a suit in quo warranto brought by the proper officer of 
·.the state. It seems that such action has never been taken. 

If we were correct in our conclusion that these officers were not legally 
·elected, it follows that they were not entitled to receive commissions, and a 
commission issued to one not legally entitled to receive it, would be a, nullity. 
Still, as intimated in my former opinion, these commissions have been issued; 
they are still in exi&;tence, and there is no power except the judiciary of the 
·state that can declare them illegal. 

However, I have ·;10 doubt that the military department may treat them 
.as a nullity and consider the offices as vacant, and order. a new election. Then 
the judicial proceeding to determine which of the two claiming the right to 
ex9rcise the functions of the office is entitled to tl1e same, can be instituted by 
the parties interested. The election of another candidate to the same office 
·would doubtless precipitate the legal. proceeding and thus hasten the termination 
-of the controversy; and as the matter cannot finally be determi!led except by 
an adjudication by a court, it probably would be well for a new election to be 
·Ordered and thereby bring the matter to a focus. 

Very truly yours, 
J. E. TODD, 

Assistant Attorney (Jenera!. 

TAXATION OF PROPERTY BELONGING TO SECRET SOCIETIES. 

CoLUMBUS, 0Hro, July 5, 1900 . 

.1. E. l'owetl, Attormy, New Lexington, Ohio. 
DEAR SIR:- I 11 your Jetter of ] unc 15 you ask this office for a construction 

·of Section 2732-3, Revised Statutes, as amended April 16, 1900, and partic
ularly whether the property, of subordinate lodges of the. orders named in the 
.section is subject ·to taxationt. 

This section as amended reads as follows: 
"That all property, . real or personal, belonging to or 

which may hereafter belong to. any incorporated post of the 
Grand Army of ~he Republic, or Union Veterans' Union, or 
Grand Lodge of Free and Accepted Masons, or Grand Lodge 
Independent Order of Odd Fellows, or Grand Lodge' Knights 
of Pythias, or an assoctat10n for the exclusive ben
enfit, use, and care of aged, infirm and dependent . wometi, 
or religious or secret benevolent organizations, maintaining 
a lodge system, oi- incorporated association of ministers of 
any church, or incorporated association of traveling men, 
which is intended to create a fund q,r is used or intended to 
be used for the care and maintenance of indigent soldiers of 
the late war, indigent members of said organizations, and the 
widows, orphans and benefi·ciaries of the deceased members 
of such organizations, and not operated with a view to profit, · 
or having as their principal object the issuance of insurance 
certificates of membership, such property, real or personal, 
and the interest or income derived -therefrom, shall not be 
deemed taxable under any law of this shite, and the trustees 
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of such organizations above na111ed shall not be requi1'ed to 
return 01,; list the same for taxation." 

The subject ol taxation is included in the general grant o f legislat ive power 
conferred upon t he General Assembly by Section 1 of Article 2 of the Consti
tution oi O hio, to- wit: 

"The legislative power of this state shall be vested in a 
general assembly, which sh<tll consist of a senate and a house 
of representatives." 

· U nder' this section oi the Constitut ion the General Assembly is clothed \vith 
full power to legislate in respect. to taxation as well as any other proper subject 
of legislative act.ion , in any manner it may deetu proper, tmless th is power is 
modified and restrained by other pi·ovisions of the state constitution or the 
constitution o( the United States. 

Article· 12 of the state constitut ion contains some limitations on the powers 
of the General Assembly in 'i·cference to finance and taxation , and Section 2 
oi this article is as follows : 

"Laws shall be passed . taxing by. unifon rt rule, all moneys, 
credits, investments in bonds, stocks, joint stock companies, 
or otherwise; and also all real and personal property, accord
ing to its true value in money; but burying grounds, public 
school houses, ho uses used exclusively fo r public worsh ip, 
institut ions of purely public charity, public property used 
exclusively for any public purpo.se, and personal property, 
to an amount not exceeding in value two hundred dollars, 
ior each individual, may, by general laws, be exempted [rom 
taxation; but all such laws shall be subject to alterat ion or 
repeal: and the value of all property, so exempted, shall, 
from time to time, be ascertained and published, as may be 
directed by law." 

. This section limits legislative action by prescribing· the property that shall 
be subject to taxation and the l'llle by which its valuation shall be determined. 
The first clause of th is sectio n is comprehensive ; it provides that "aU moneys, c·redits, 
investme11ts iu /Jo11ds. stoi·ks. ioiu! stoclt companies or otlwr~vise, ancl also, all real 
and pcrsoual prof>aly ;;hall be taxed.'' 

The second clatJSe of the sec.tion enumerates certa in property which may 
by general laws be exempt, to-wit: 

1. Bmying g rounds. 
2. P ubl ic school houses. 
3. Houses used 'exclusively for public worship. 
4. Institutions . of purely public charity. 
5. Public p1·operty used exclusi~ely for any I?Ublic purpose. 
6. Personal property to an amount not exceeding two hundred dollars for 

each individual. 

Section 3 of Ar ticle 12 conta ins provisions for the taxatio_n of property of 
banks. • 

The inflexible rule thus established by the$e constitutional limitations upon 
the legislative power over the subject of taxation is, that all property shall be
taxed by a uniform rule at its true value in· money, except that the specific 
kinds o f proper ty named in the second clause of Section 2 of Article 12 may 
by general law be exeinpted. 

See·3 0 . S. , 1. 
5 0. S., 592 . 

• 11 0 . s., 638. 
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25 o. s., 229. . . -
Cooley's Constitutional Limitations, p. 632, et seq. 

The section of the statute under consideration seeks to exempt the prop
.erty, rea). and personal, of certain incorporated secret and· benevolent societies. 

From the foregoing it will appear that the legislature is without the consti
tutional power to make such exemption unless the property thus sought. to .. he 
exempted falls within some one of the dasses of property which are enumerated 
in the second clause of Section 2 of Article 12. 

I assume that it will not be claimed that the orders or associations named 
in Section 2732-3, as amended, could claim the benefit of the exemption pro
vided for in Section 2 of Article 12 of the constitution unless it be claimed that 
they are "insti tutions of purely public charity." It may be remarked, however, 
that the word "public" as used in this connection refe'rs to the "use" to which 
property is applied and· not "ownership," i. e. , it is s ufficient to bring property 
within this· exemption if it is used for purely public charity. 

While I a1i1 not familiar with the plans and purposes oi all ' the societies 
and· associations named in the section of the statute we are considering, yet 
so far as I have knowledge of them, I am of the opinion that they · cannot 
J)roperly be considered as falling within the exemption above referred to . 

The rule by which to determine what institutions are of purely public charity 
.can readily be deduced from the following cases decided by the. Supreme Court 
.of Ohio. 

"For the purpose of determ ining the public nature of the 
charity, it is not material through what particular forms the 
charity may be administered. If it is established for the use 
and benefit of the pubi ic , and so conducted that the public 
can make it available, this is all that is required." 

Gerke vs. Purcell, 25 0. S. , 229, 249. 
"A corporatiqn crea'ted for the sole purpose of affo,·d

ing an asylum for destitute men and women, and the incur
able sick and blind, irrespective of their nationality or creed ," 
is an institution of purely public charity within the meaning 
of Section 2 of Article 12 of the constitution. 

Humphries vs. The Little Sisters of the Poor, 
29 0 . s., 20. 

"A chai·itable o r benevolent associat ion which extends 
re lief only to its own sick or needy members, and to the 
widows and orphans of its deceased members, is not an insti
tution of purely public charity; and its moneys held and 
inve~ted for the aforesaid purpose are not exempted from 
taxation." 

Morning Star Lodge vs. Husly, 23 0 . S., 144 .. 
These c itations might be extended, but enough has been g iven to show that 

for a charity to be public its benefits must extend to the public ... at large; and 
.as ·Soon as the charity 01· benevolences of an institution or society is confined jo 
a select class of p'ersons, it ceases to be a purely public charity. As far as .I 
.atn advised as to the nature and purposes of the institutions whose propert:y 
is sought to be exempt by the statute under consideration , their benevolenc~s 
are only ex·tended to a particular select class, and not to the public at large. 
H ence, in seeking to exempt the property of such institutions from taxation, . 
tl}c legislature exceeded its constitutional powers. ·. 

It may ·seem a hardship that ·an institution like a secret order that cares 
for the indigen t and needy among. its own members and their families,, and 
1o that extent relieves the public fro1~1 expens~, shoul<i be required to pay tal:'· 
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on the property devoted to such use. It is well to ·remember, however, that" 
only a small portion of the property of the various secret orders is devoted to
charitable uses. The great bulk of the proper~y owned by such societies, con
sisting of such item& as money on interest, lodge furniture and paraphenalia, 
lodge buildings ·and temples, could not by any possible construction be regardedl · 
as devoted to charitable uses, publ~c or otherwise. 

I am, very truly yours, 
J. E. ToDD, 

Assistant Attorney General. 

TAXATION BELL TELEPHONE COMPANY. 

Cor.uMuus, OHio, July i:ith, 1900. 
Hot~. W. D. G11ilbert, Colmnbus, Ohio. 

DEAR. SIR:- I ·have ex~mined the question presented by you for solutiow 
with reference to what sum additional, if any, the instruments own~cl by the 
American Bell Telephone Company shotild be placed upon the tax duplicate~ 

of the several coui1ties of Ohio. Also how many years the auditors may go back 
for the purpose of correcting the returns of this company. 
' As to the latter question Sec. 2781-a, R. S., is the gui(le. They should cor
rect the returns for the period of five years back. 

It is claimed that the life of the instruments average only about four years: 
As that fact is peculiarly within the knowledge of t·he American Bell ·Telephone 
Company and the stare is not in condition to disprove it, I do not doubt but the 
witnesses got the life of the instruments low enough. But as the life of the ma
terial of the greater part of the instruments is indefinite, and upon return to the 
factory is renewed and sent out again as a new instrument, I am of the opinion 
that if you c-oncede the life of the instrument .to be only four years , it is a vei·y 
liberal concession and much to t-he advantage of the Telephone Comp<~ny. 

The contract to renew perpetually to grant exclusive use etc., is of recipro
cal benefit to both The American Bell Telephone Company and The Central 
Unio11 Telephone Company, hence should not be taken it1to account for the pur-.. 
pose of reducing the value of the instrnme!l'ts for taxation purposes. 

You are not taxing the Company's instruments as t)lough of perpetual life, 
but of four years. Hence, the contract to ·renew has no bearing upon the ques
tion. Again, if ~he Bell Company contracts to renew the instruments. the Central 
Union Company contracts also to accept and pay rental on· the renewed instru
ments,-a contract of great value to the Bell Company. So witi1 -the contract, 
for excl!lsive use. By virtue of the contract for exclusive use the Bell Company 
gets higher rental for a ·less number of instruments. If it were not for this con
tract for exclusive use there doubtless would be many more instruments in use 
in Ohio, which W·ould add to the tax duplicate. 

For the purpose of getting the same income out of a few·er number of instru
ments, the Bell Company enters into a contract for the exclusive use of its· instru- · 

, ments ,-thus keepinig out a large number of instruments which would otherwise 
be subject t-o taxation, and then pleads that contract as a reason for reducing· 
the taxable value of tho~e sub)ect to taxation. · 

1 
Accepting the claim of the Bell Company as to the life of the instrument, it 

seems to me it would be proper to take the whole sum received as rental during 
the ' life of the instrument and get its present worth. The result thus obtained 
should be the taxable value of the instrument. 

Mr. Chapman states in his testimony on page 66 of the recorci in the case of 
Guilbert, Auditor vs. Halliday, that the average price paid for the rental of these 
instruments in Franklin county, Ohio, was $2.19 in 1897, $2.43 in 1896, $2.36: 
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in 1895, and $4.63 in 1894. Take this testimony together· with "Exhibit E", p . 
. 55-6, and ''Exhibit H", p. 59, we can come to an approximate estimate as to what · 
th~se instnun~nts ought ·to be valued at for taxation. . 

The average rental paid by the Central Union .Company for the years 1894, 
. 1S95, 1896 and 1897, in Franklin county, Ohio, is $2.90. 

Taking the average life of the instrument to be four years, the total rental 
earned would be $11.60. This rental would be paid as follows: $2.90 at the end 
of the first year; $2.90 at the end of the second year, etc. The present worth o£ 
these sums would be $10.35. Owing to the fact th<~t the rental received for -these 
instruments varies in ·the state from $0.75 to $5.00, I believe that $10.00 would be 
a fair average valuation ~hroughout the state. 

I have .not deducted the usual forty per cent ior I have g iven the company 
the benefit of the doubt with reference to the life of the instruments, value of ma
terial in old instruments, etc., that I think it has been more than· the henefit 
of the forty p~r cent de·duction. · 

These are mere suggestions as the authority to act lies wholly with you. 
Respectful ly, 

r M. SnE£TS, 
Attorney General. 

POWERS OF BOARD OF STATE CHARITIES TO RE~fOVE DEAF AND 
DUMB IN1viATES FROM INFIRMARIES. ' 

CoLu Mnus, Omo, July, 6th, 1900. 

Ron. Joseph P. Byers, Secretary Ohio State Board of Char·ities, Colttmbtts, Ohio. 
DEAR Sm: - Your letter· of June 26th, at hand and contents noted. 

· I'n this letter you ask an opinion from this office as to the powers of the 
Boar'd of State Charities in reference to the removal of deaf and dumb inmates 
from county or city infirmaries under the provisions of the Act passed by the 
last Legislature and found in 94, 0. L., p. 369. 

Section 1 of this act is as follows: 
"That any incorporated association organized ior the 

purpose of providing a ·home for dea! and du.mb persons may 
enter into a contract with the board of county infirmary din~c
tors of any <;ounty, or with the proper officers of any cor .. 
poration infirmary for the care and maintenance at snch home 
of any deaf and dumb pers·on who may be an inmate of the 

· saict county or corporation infirmary, or wh<>. may under the 
laws of the state, be entitled to admission thereto. And in every 
such case the said county or c·orporation infirmary shall, dur
ing the period such person may remain in such hoine, vay 
to such association, annually, a sum equal to the per capita 
cost of maintaining inmates in the said county or corporation 
infirmary. Provided that wherever any such deaf and dumb 
person is maintained in any county or corporation infirmary in 
this state, and who, in the judgment of the board of State 
Charities, should be removed from such infirmary to· a home 
organized under the provision of this section, that said board 
of State Charities may order the removal of said person from 
said infirmary to said home; and where any such person is 
removed on the order of said board of State Charities from an 
infirmary to said home then the transportation of said person 
to said home and his (or her) maintenance shall .be paid by 
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the infirmary directors of said county infirmary or the proper 
· ofticers o[ said corpo.rahon in.firmary as heretofore proviued 
in this section." (p. 369, 0. L., 94). 

It appears to have been the intention of the Legislatun{ that the board of 
State .Charities should have the power to compel the removal ol inmates lr6m 
a county or city infirmary and to compel the maintenance of such person by 
the county or ·city authorities at the home to which they order them removed. 
The first part of the section above quoted seeks to give to the county or city in- , 
:firmary directors authority to contract for the support of such inmates, while 
the latter pa1't of the section seeks to compel the county or city i11firmary directors 
:to support such inmates at certain institutions when, in the judgment of ·the board 
·Of State Charities, su.ch inn1ates should be removed to such mstitutions. I think 
·.the legislative intent is very clear that the State Board of Charities should have· 
t he power to not only m~ke the order for the removal of inmates from the county 
·or city infirmaries, btlt also to enlorce its observance. There are however, some 
<[Uestions in connection with this Act concerning which 1 am not so clear. 

The Boa1·c\ of State Charit ies ~rc only authorized to order the removal ' of 
an inmate to a "hon1c organized under the provisions of this section." This sec- · 
ti'on however, contains no provisions for the organization oi a home. True, the 
first part of the section speaks ·of a1i "association organized for · the purpose of 
providing a home for deal and dumb persons." Such an association however, 
would be organized and incorporated under the general laws for the formation 
of corporations in the state, and not under the provisions of this section. Is 
there then, or can there be any home to which the order of the beord of state 
charities can apply? Inasmuch as the only homes ·to which <they can order an 
'inmate removed is "a home organized under the provisions of th is section," and, 

, inasmuch as no homes are 01· can be organized u1ider the section, it would seem 
t)1at there could be no homes to which the board o I state charities could ordel' 
an inrn<tte removed. 

But, il it urged that the home .to which it was intended such inmates should 
be removed is a home org<tnized for the purpose referred to in the first part o[ the 
section, then, does it 111ean 'the homes provided by associations already organized , 
or those hereaft~r to be organized? The statute is not dear. :Manifestly, a home 
GOuld not be organized under the provisions of this section befote the section itself 
was in existence. Hence, the natural inference would be that ·the Act was intended 
to relate to such homes as should herea!ter be organized. 

There is sti ll another objectiot{ to be urged to th is Act. It is provided in 
the Constitution of the State that "institutions lor the benefit of the insane, 
blind, and deaf and dumb, shall always be fostered and supported by the State; 
.and be s ubject to such regulations as may be prescribed by the General As
:s~mbly." (Art 7, Sec. 1, Ohio Constitu,tion.) 

The stat~ of Ohio has always been exceedingly magn:mimous in her care 
-oi the unfortunates within her border. This constittitional provision may only 
'be regarded as a fixed and settled l)olicy of the state •to provide for the var ious 
classes of un fo1'tui1ates therein 11amed in the institu tions which should not only 
;be supported by th~ state, but also subject to state control. 

In conformity with this policy the state has at great expense provided insti
tuti-ons where such unfortunates should be cared for as well as enjoined upon 
the counties and cities o[ the state, the duty o[ providinig infirmaries and other 
means of relief for . those who could not be cared· (or at the state institutions. 
The section under conside1·ation does violence to this policy. It seeks to compel 
the political st~bdivisions o[ ·the state to 111aintain one class of unfortunates at the 
institutions that. are not fostered and supported by the state and are not subject 
to legislative control. If this can be done in the case of ~he deaf and dumb, it 
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-can also be. done with the blind, the insane or any other class of unfortunates. It is 
easy to see .that if th is policy should prevail, it would not be long until the un
fortunates of the state would be cared. for in private institutions entirely relieved 
from state control. I seriou~ly doubt if the benevolences of the state could be 
thus dissipated, or in other words, doubt if the .officers of the county or city can, 
.be compelled to contribute in this way to the main·tenance of a p rivate insti
tution. 

'While the question is not free front difficulty, and would perhaps require 
j udicial construction for its fin al determination, ·yet, I do not feel that l could 
advise your board that it has the power to compel · the removal of in1'hates from 
city ·and county infirmaries to homes provided by private associations even though 
s uch appears to be the eviden't in tent of the Legislature. · 

Very truly, 
). E. Tobo , 

Ass't Attorney General. 

ISSUANCE OF A R-EFUNDING ORDER. 

CoLUMBUS, OHIO, J uly 10, 1900. 

L. / }. Edwa·rds, A ttorne:v, NlcArtlwr, O!tio. 

DEAR SIR:.:.._: You r letter of July 7th at hand and .contents noted. T he question 
presented is : Does· the latter clause of Section ·4364-11, to-wit, "Except that it 
shall be, in no case; less than $50," refer to the mini111um amount of the assess
ment or the minimum amount of the rehmding order ? I think that you are e11-· 
tirely right in your view that it is the limitation in the amount of the assessmelll, 
and has·no reference to the amo~mt of the refun-di11- ">rder. By section 4364-10 the 
time for paying the yearly assessm,ents in the 'county t reasury is fixed as follow~. 
"One-half on 01· before the 20th d~y of J une, and one-half on or before the 20th 
day of December." Section 4364-11 makes provision for two contingencies. First, 
when the business is commenced after the ·beginning of the fiscal year, in which 
case assessment is to be proportionate in amount to the remainder of the year, but, 
in no case, less than $25. Here. the langwige is plain and unambigLious and evince~ 
a legislative intent 'to fix a minimum assessment, )10 matter how short may be the 
time in which the business is conducted. The second contingency provided for I~ 

where the business is abandoned, in which 'event a refunding order is to be issued 
by the county auditor for 'the proportionate amount of sai cl assessment, except that 
in no case it shall be less than $50. · 

'While the Iangtiage is somewhat obscure, yet, I think the legislature intended, 
in this latter clause, to limit the amount. of assessment in the same manner that 
they .limited it in the first part of the section. It would be an absurdity, to my mind , 
to think of this latte r clause as limiting the amount of the refunding order. If the 
time for which the refunding order is issued, would not amount to $50 it would be 
abst1rd to say that the state would have to refund $50 because that is the smallest 
amount for which a refunding order can be drawn. 

yours very truly,· 

]. E. ToDD, 

A$sistant Attorney General. 
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CHANGE OF BOUNDARY OF SUBDISTRICT AND CONVEYANCE OF 
PUPILS TO ANOTHER DISTRICT. 

Cot.uMnus, Omo, July 20, 1900. \ 
Olive1· N. Sams, Hillsboro, Ohio. 

· D.i::AR Sm:- Yours of July 18th at hand and contents noted. The questions 
you submit in your letter are: 

1st. Whether under Section 3921 R. S . , the board of education of any town
ship district may change the lines of the sub-districts, reduce the number and atta'Ch 
the terr-itory of the districts abandoned to the adjoining sub-districts. 

This section provides: "The board may, at any regular. session increase or 
diminish the number, or change . the boundary of su-b-districts, ot· may, when in: 
its opinion it will be for the best interest of the pupils in the sub-districts, sus
pend the school in such sub-districts, and .shall provide for the conveyance of sai<l · 
pupils to such other district or district's as may be most convenient for them, the 
cost of such con~eyance be paid out of the contingent fund of said district." lt 
is readily seen that this section leaves to the discretion of the board of education 
several alternatives. One is to increase or reduce the number of sub-districts and 
change the bouqdary lines of the sub-districts. In the instance referred to by you 

' in your. Jetter they have reduced· the number of sub-districts, and changed the 
boundary lines by attaching the territory abandoned to adjoining distriets, having 
a clear right to do so under ·the provisions above quoted. 

The second question you submit is whether unde,r such circumstances the board 
of education is bound to provide conveyances for' the pupils in the abandoned 
district? In my opinion it is not. · 

You will observe, by reading this section, it is only when the board of education 
sees fit to suspend the sd1ool in any sub-district that it shall provide for the convey
ance of pupils to other districts. Th~ board of education did not suspend ·the school 
in any sub-district within the meaning of this section. A suspension means not a 
permanent abandonment of a sub-district and attaching the territory to adjoin
ing districts. Suspending school in a dist·(ict is a mere temporary cessation, which 
may be resumed, at the pleas,ure of the board. In such instance, and .in such only 
is the board requit·ed to furnish cotiveyance for the pupils to other districts. 

In my opinion Section 4009-19 does not limit the v.ower conferred upon the 
board in Section 3921, hence, has no application in this case. That section contem
plates the mere temporary discontinuance of school in a sub-district until the enum
eration shall come up to the required number, while section 3921 confers absolute 
power upon the board to increase or decrease the number of districts and change 
the boundary lines. 

Very truly yours, 
J, M. SHEETS, 

Attorney GeneraL 

.COMPENSATION OF SALARIED OFFICIALS AS MEMBERS OF BOARDS 
OF EQUALIZATION. 

COLUMBUS, OHIO, July 24, 1900. 

James W. Tarbell, Georgetow1t, Ohio. 
DEAR SIR : -Your letter of July 23rd at hand . and contents noted. The que,

tion submitted for opinion of this office is whether the board of county commls
. sioners and auditor of Brown county, being upon a salary as such officers, are en
titled to $3.00 a day as members of the board of equalization as provided in the 
Hendley bill passed by the last General Assembly. 
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As suggested in your lett.er, while these men are acting as members of the board 
of equalization they are performing a duty distinct and separate from that as com
missioner or auditor of the county; and as suggested in your letter, they take a sep
arate oath as members of the board of equalization. The Hendley Bill is an 
enactment later than the salary bill, hence·, supersedes the salary bill in so far as tt 
may be inconsistent with it. However, I do not conceive it to be inconsistent \vith 

·the salary bill, but mei·ely provides for compensation while they are performing 
a different class of duties, and upon an entirely different board. Tliey are en~itlea 
to $3.00 per day and no more for· the act referred to does not n1ake any other or 
further provision, and by no mimner or means can the language of this act be con
torted so as to confer upon them th·e right to draw mileage or to pay their living 
expenses while engaged in the duties referred to ·"as expenses n.ecessadly incurr~<l 
in the performance of their respective duties." 

Very truly, 
]. M. SHEETS ' 

Attorney General. 

' DUTIES OF CORONERS. COMPENSATION OF DECENNIAL BOARD OF 
APPRAISERS. 

COLUMnus , OHIO , July 24, 1900. 

f!ou. F. E. Gutherie , P1·osecuting Atton1ey of Mm··i01~ County, Nfar·iOn, Oh·lo. 

DEAR SIR : - I have before me your inquiries contained in· yours of the 21st. 
iust. , and answering them in their order would say: 

1st query: In what cases is it proper for the coroner to hold an inquest? 
Your Jetter. also cites special instances where the cause of death is apparent and 
seeks an <wplication of the law to such instances, and, among others, you cite 
such as ;·ailroad accidents , where people die suddenly from heart disease in the 
p1·esence of others, and like cases. 

I infer that your communication relates to such instances where the cause of 
death is well known; not having been caused by violence, and where no suspicion 
of foul play, or death attributable to any other than natural causes might exist. 
And, if I am right in this supposition, of course you are familiar with the rule 
that would .there apply, that the coroner can not act capriciously nor arbitrarily, and 
he may not act where there is no ground. to suspicion that violence was the cause 
of death. But there are a class of cases, and probably contet:nplated in your com
munication, w.here the minds of men may differ with regard to whether or not the 
circtunstilllces under which a party n1ay have died are suspicious or othen'iise . 

. In the case of State ex rei. Jones vs. Bellows, et al., which you have undoub~
edly examined fonnd in the 15th Ohio Circuit Report, page 504 to 510, the Circttlt 
Court .of the Second Circnit go at some length into an examination of the history 
of the office of coroner, and the grave dnties that devolve upon him, and they cite, 
with approval, the holdings of the Snpreme Comt of Pennsylvania, in the case ot 
Lancaster county vs. Mishler, 100 Pa. State, 627, as follows: "That the duty of a 
coroner to hold an inquest rests on sound reason, and that reason is the life of the 
law; it is not a power to be exercised capriciously and arbitr.arily, and against 
all reason. The object of the inquest is to seek information and obtain and secure 
evidence in case of death by viplence, or other unknown means. If there be rea
sonable grounds to suppose it to be caused, it becomes the duty of the coroner to act. 
If there be no reasonable grounds to suspicion that the death was not a natural one, 
it is a perversion of the whole spirit of the law to compel the county to pay him 
for such services." 
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You will note \lrithin Section 1221, Revised Statutes, this language : "vVhose 
death is supposed to have been ·caused by violence." Your first query dt:mands a 
construction of that ~phrase. .In the case above cited the · following definition is 
given: "Violence means the unlawful use of physical force, or· other agency to cause 
death; it does not include mere accident· or casualty." Many deaths ·may have been 
caused which, a t the time of the demise of the individual, has been devoid of sn~
picion, and yet circumstances may surround them which would require an examin
ation of the cause of his death, and the coroner , if he proceeds with his duties 
in good faith, acting not capridously nor arbitrarily, . undoubtedly should re
ceive compensation for so. doing. 

In the case of Mussey against Commissioners of Hamilton county, Sccona 
'VV. L. J,, .4:26, the Common Picas Conr t, in th.at case held; "that the coroner h"" . 

' no power to hold an inquest except in cases 'where the cause of death is unknown.' 
This p•·oposition was denied by the Circuit Comt in the case of State ex rei. 
l\_gainst Bellows, supra, and I think the reasoning of the Circuit Court is conclusive 
on that point. ' 

An inquest should not be limited to those cases where the cause of death is un~ 
known , btit, as Section 1221 Revised Sta.tu tes says : "Where death is supposed to 
have been caused by violence." The administration of poison is certainly/within the 
comprehension of that definition of violence. 

As near as I can come to any definite rule by which a coroner should be guided, 
it would be that where a person has come to his death by violence, as above d~.:-· 
fined, whether in the presence of th ird persons or not ,. and the coroner, in gooCl 
faith, has reason to believe that the death was caused by violence, it is his duty to 
hold an inq~1est to ascertain 'the cause of the death, and also to detern;ine w'hether 
a .crime has been committed, who the perpctnttor is , and to secure and p•·eserve the 
evidence , to the end that justice may not be defeated. 

From the above observations it will be readily seen that the coroner has no 
right to hold 'i,nquests in the instances suggested by you in your Jette•·,· i.e.; in death 
resulting from railway accidents, .hear t disease,' etc. 

2nd query. What compensafion shall be allowed to county commissioners act
ing as member of the county decennial board of equalization? The leg isla-tion 
upon this question, as passed by the last General Assembly, was somewhat con-· 
flicting. You will remember that there was a Senate Bill No. 309, and House 
Bill No. 777, introduced atthe siunc session of th.e legislature, and enacted into law 
on _the same day, to- wit, April 16th, 1900. The two acts were irreconcilable, in 
part. We niade up a test case to have the Supreme Court construe these act,, 
which was entitled the State of Ohio ex rei. Walter D. Guilbert against W. H. 
Hall iday, Auditor of F rankl in County, · No. 7119, and in deciding that case the 
court ) 1eld that in so Jar as the two acts arc irreconcilable, the Senate Bill No. 
309 superseded House Bill No. 777, because the Senate Bill was the last bill signed. 
They were irreconcilable as to the personnel of the decennial boards, as to the time); 
of the convention and adjournment of such boards, but they did not conflict upon 
the question of compensation, as there is no compensation provided by the Senate 
Bill , but there was by the House Bill, so that we are permitted to read into the··btll 
last passed, viz. , the Senate Bill, that portion· of the House Bill which provided 
for the compensation of the inembers of the decennial board. The colnpensation of 
the members of ~uch boards will be ·found in volume 94 Ohio Laws, page 247, 
248, and is as follows: '"Each n'lember of the· decennial county board, including tne · 
county auditor and the county surveyor * "" * · $hall be entitled to receive, 
for each clay tiecessarily employed in' the perfoni1ance of his dut ies , including ·his 
duties as a member of the Board of Reyision, the sum of three cloilars * · *· ·"'" 
And in the latter part of that section (Section· 2813a) found on page 248, i~ is· pto
videcl ''And all ·salaries and compensation herein provided for by county or city 
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boa;·as, togetller wttn a11 expenses necessanty Incurred in ·the pertor111ancc of their 
respective duties, shall be paid out of the county treasury, upon the allowance of said 
!;oards, respe,ctively, and the provisions of Section 1341, 1345 and 1H4.G of the Re
vised Statutes shall not apply to the compensation provided for by this act." 

I am of the opinion that the compensation allowed, of $3.00 per day is coJn
pensation in addition to all expenses necessarily incurred in 'the performance· Oi 

their duties, wh ich, by my construction, will not include mileage, o r other personal . 
<!Xpenses, ·but will include all other expenses that could be appropriately classed , 
under the expression ·'necessarily incuned in the performance of their· respective 
duties." Yours very truly, 

J. M. SHEETS, 

Attorney Ge)leraL 

. LABELING P~EPARED MUSTARD. 

CoLUMBUS, Chuo, July 25th, 1900. 

Ho11. ! . E. Blackb·~t~·n, Food Commissio1£er, Colmnbtt.S, Oliio. 

DEAit Stn :-Your letter of July 24th, enclosing letter from the J. P. Dietct· 
Company, of · Chicago, and leller from the Frank Tea and Spice Conipany of 
Cincinnati, is at hand. In this letter you ask for a construction of the pure food 

· statu tes in rela-tion to the labels required for the products o f ~hese two companies. 
The J. i?. Dieter Company being the manufacturers of a "prepared mustard"' 
which. they state. is "a strictly pure prepared mustard, containing nothing but 
mustat·d seed, vinegar and aromatics," and they ask . the question "if liquid or· 
prepared \111tstard is composed only of mustard seed, vinegar and spices, contains 
no -filler Q.!: .. adulteration, and is labeled 'prepared mustard,' with the firm name 
on the package, does it require any further label?" 

T he Frank Tea and Spice Contpany manufacture a vanilla Aavor. ove:~· the 
follow inss formula: 

Pure Vani lla Bean Extract, .... . .... ....... . . .. .. .. . ... . ... 6% 
Tonka Bean Extract .. : . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12% 
Vanilline E x tract ........................... . ...... . .. . ... 56% 
Courmarine Extract ....... ... ....... .. ... . . . . ... . .. .. . .. .. 14% 
Pr. Extract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8o/o 
Rock Candy Syrup ... .... .. . . . . ... • .. . . .' . . . . . . . . . . . . . . . . . . . 4% 
And a trace of Sugar coloring, · 

and 'they inquire whether or not this {ormula meets the approval .of your department. 
I n constr.uing the pure food statutes, it is important to keep in mind the· 

purpose or objects sought to be attained by the law.· In other words, the Jaw 
should be construed with refet·ence to the mischief which the law was intended 
to remedy. This mischief. I take it , was of a two-fold character. First : ·To 
prevent the sale of unwholesome and deleter ious food products. Second: To pr·e
vent deception in the sale of food or drugs and to enable the buyer to know just 
what he is p.urch<~csing. 

The questions asked in the .letters unclet· consideration are to be answered 
with particular reference to the second of the above specified purposes 'or objects 
of the pure food statutes. Section 4200-6 defines when either a drug. or food 
product should be deemed adulterated, but as to food products, said section . con
tains in substance the provision that mixtures or compounds recognized as ordinary 
a rticles or ingt;.edients of articles of food shall not be deemeg adulterated, 
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"If each and every package sold or offered for sale be 
distinctly labeled as mixtures or compounds with the name 
and per cent. of each ingredient therein, and are not injurious 
to health." 

Assuming that. the food products under c~nsideration are not injurious to 
health. it is only necessary to determine the sufficiency of the proposed · labels for 
the same. In the case of the prepared mustard, I am of the opinion that the 
same is a mixture or compound, wbich will require a label designating it as a 
mixture or compound, and giving name and per cent. of each ingredient therein. 
The question presented by. the manufacturer as to whether a "prepared mustard" 
"composed only of mustard seed, vinegar and spices, etc," leads to the unavoid
'able inference that a prepared ll1UStiJ.rd might be made which would contain other 
substances than those above enumerat~d. There evidently is no fixed standard 
of strength or purity for prepared mustard. This being the case, and it being 
a mixture composed of var ious substances, . the only way to determine the strength 
or purity of the mixture is to ascertain the proportion of each ingredient used in 
the mixture. 'and the only way in which the purchaser coui<J know the strength 
or purity of the article he is buy.ing would be by having each and every package 
distinctly labeled as a mi )<ture or compound with the name and per cent. of each 
ingredient therein. 

As to the vani lla flavor the formula assumes to give· the name and per cent. 
of each ingredient therdn. An exatl.lination of this formula discloses that many 
of th.e ingredients contained in this vanilla flavor are then1selves mixtures or 
compounds. For example, vani lline extract, coumarine extract, etc.- Unless these 
ingredients have themselves a fixed standard of strength and purity (which I vet·y 
much doubt), the formula of this vanilla· flavor comes very far from disclosing 
the strength and purity of the· product, and in my. opinion, does not meet the re
quirements of the statute. 

Approved by Very truly, 
. ]. M. SHEETS' ]. E. Tooo. 

Attorney GeneraL Assistant ~ttorney General. 

COMPENSATION OF SALARIED OFFICERS OF PICKAWAY COUNTY 
- AS MEMBERS OF BOARD OF EQUALIZATION. 

CoLUMBUs, OHIO, July 25th 1900. 

!l'vin F. Sn,•der, Attomey, Circleville, Ohio. 
DEAR SJR :-Yours of July 24th at hand and contents noted. Answering your 

first inquiry; ·I am of the opinion that the $600 additional, which is allowed to the 
auditor of Pickaway county by virtue of the a·ct of March ~9th, 1898, is foi· clerk 
hire. vVhile the statute is somewhat ambiguous, yet it provides that this allow
ance 'must be made. by the · commissioners on the thit'd Monday of October of 
each year. If the auditor is to be allowed this himself at all events, there is no 
pu rpose • of presenting the claim to the commissioners for allowai1ce. It was 
evidently ·the intention of the legislature to .require the audi tor to present his 
claim · to the commissioners, for clerk hire, and they were permitted to allow 
such sum as they found he had actually expended, not to exceed, however, $600. 
This construction is borne out by the next sentence of this act, which strictly 
forbids any officer from receiving from any of his deputies a reward as consid
eration for his selecting them as such. It was the evidel\t purpose of the legis
lature , to cut off any secr.ct arrangement between the auditor and his deputies for 
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.a division of the salary to be a llowed to· them. In otller words, the auditor's 

.salary was intended to be $2,900, and no more tmder any circumstances. 

As to the second inquiry with reference to whether the commissione1:s, who 
are alS'o ·on a salary, and the auditor, a re entitled to three dolla rs per day under 
the provisions o f the Hendley bill, passed at bhe last legislature, whi\e they are 
e1l)ployed as the county board of equalizat ion, I have a lready had occasion to 
pass upon that question, and am of the opinion that they are entitled to such 
compensation. This is ;-. separate and distinct board, created by law; the mem
bers take an/ oath to perform the duties as such officers, and, by positive pro
vision of law, .they are entitled to three dollars per day while thus employed. The 
:Hendley bill being of later enactment than that of the salary bill, in so far as they 
:may be considered inconsisten t, the latter bill, of cotirse, would supersede tll'e 
:former. x-'ours very truly, 

.,· 

J. M. SHEETS' 

Attorney Genera l. 

COMPENSATION FOR EXTRA TLME AS MEMBER OF .BOARD OF 
EQUALIZATION. 

CoLUMBUS, OHio, July 25th , 1000. 
John Ray, Attor'lley, Sandusl~y, Ohio. 

DEAR SrR :-Yours of July 2-ith at hand and conte11ts noted. The facts as 
contained io your Jette:· may be <'pitomized as follows: The annual board of 
equaliza tion of the city of Sandu~ky, being unable to complete its labors within 
the time prescribed by' Section 2805 R. S., continued in session for twenty clays 
thereafter in order to complete its work. The questions which you propound 
upon this state of facts are: 

1st. Is"this board entitled to extra compensat ion for the ext ra twenty days 
thus employed? · · 

2nd. Can a tax payer legally resist the payment of taxes on any of the 
property added by the board a fter the time expired .for them to adjourn, by the 
provisions of Section 2805, R. S.? · 

I am of the opinion that this board would not be entitled to contpensation 
for the extra clays thus employed. It would seem but just, however, if this 
time was diligently employed in the performarrce of their duties, that compen
sation should be allowed, but I will repeat, if the strict letter of the law is to be 
followed I do not see any remedy. 

I am clearly of the opinion that a tax payer can not legally resist the 
payment of his taxes on property tl1us placed upon the duplicate by this board , 
after the. expiration. of its time to adjoum. Taxation is one of the attributes of 
sovereignty, and courts constantly hold in favor of the state with. reference to 
its right to tax its subjects, and are liberal in the construction of the laws upon 
that subject. Furthermore, if the tax payer could enjoin the .action ·of the 
board of, equalization, the auditor, under the provisions of Sections 10~9, 1040, 
2781_, and 2, and 2800 to 3 inclusive, could immediately proceed and make the 
proper conection, and the victory of the tax payer would thus J~ecome a 
barren 011~; and he would have the taxes to p~y. 

Very truly yours, 

r M. s ·uEETs, 

Attorney General. 
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FILING AFFIDAVITS AND TRANSCRIPTS IN CASES OF ARREST. 

CoJ,U1<!13US, 01-UO, July 26th, 1900. 

Emmett M. Ada.i1·; Ca.rrollton, Ohio. 

Dl,Al{ Sm:-Yours of Jnly 25th at hand and contents noted. Un<kr the 
·provision of Section 6467, R. S., you undoubtedly have the right after a person 
has been arrested and examined before an examining magistrate and bound 
over to the court of common pleas, to order the tt·anscript to be .sent fo .the probate 
court and there proceed by in formation against the accused. 

The provision in Art. I Sec. 14 of the Constitution requiring an oath or 
affirmation charging a crime before warrant i:; issued is· satisfied where an affidavit 
has been filed before the examining 1npgistrate upon which the accused is 
arrested. Of course if you should commence originally in the probate court 
without an affidavit having. been filed, you should support your information by 
an affidavit. That would supply the i·equirements of the Constitution above 
referred to. ' . 

• V cry truly, 

J. :M. SHeETS , 

Attorney General. 

ISSUING PERi\HTS TO VISIT OHIO PENITENTIARY. 

Coi.uMnus, ,Omo, July 26th, · 1900. 

Ho11. G. K. Nash, Gov'emo1· of Ohio. 

Dt>AR Sm:-Yours asking the opinion of this office as to the power .of t.he 
Governor of Ohio to issue to persons desiring to visit the Ohio penitentiary, 
permits to visit that institution free o( charge, is at hand. 

After a somewhat exhausted exantination 'of the statl\tes, I find no express 
authority for so doing. Section 7417, R. S., provides: 

"The governor, heads of departments, and members o[ 
the general assembly and such other persons as the ·warden 
may think pr,)per, shall be admitted as visitors within the 
w<tlls of the penitentiary free of charge; other visitors may 
be charged a reasonable sum ·for going through th~ prison, 
which sum shall be prescribed by the bom·d; the warden shall 
procure suitable tickets, which shall be sold by the clerk, 
who shall keep an account of such sales, and pay the money 

· to the warden daily; and the 'guard at the door oJ the guard-
• room shall receive the tickets, and also keep an account of 

them in a book as they are received, and return them to the 
wanlen each day before the prison is closed." ' 

From the above provision it wilt be seen that the warden is the only one 
who has the authority to admit visitors free; and he could refuse to honor a 

·pass issued by the governor, if he sa\~ fit to do so. 
The effect of a pass issued by the Governor,. I ·.take it, is merely a request 

that the warden accord to the holder the cour tesy of a visit to the institution 
free o£ charge. 

Very truly, 
]. M. SHEETS' 

Attorney General. 
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POWERS O F DECENNIAL BOARDS OF EQUALIZATION. 

CoLUMBUS, Omo , July ~6th , HJOO. 

Hon. W. D. Guilbert, Auditor. of State_, Columbus, Ohio. 
DEAR SrR:-Yours of July 24th at hand. Your inquiries refer to the powers 

oi the decennial boards of equalization , and I will answer them in their order. 
1st. Can such boards make a horizontal increase in the 

valua tions of the real tstate oi a township or ward, when it 
is foLtnd by the board that such township o r ward when com
pared with tlte other townships or wards in the county or city , 
is correspondingly too low? 

Section <!814, as amended by the Seventy-fourth General Assembly, pro
vides, among o ther things, as follows : "They shall ra ise the valuation of siu:h 
tracts and lots of real property as, in their opinion, have been returned below 
their true value , to such price or smn as they may believe to be the true value 

. thereof, agreeable to the rules prescribed by ·this tit!<- for the valuat ion thereof." 
It is readily seen from this provision that these boards are given ample 

.attthority to raise the ~aluation of any or all the tracts of land in the township 
-or ward, if , in their opinion, the district assessors' return is below the true 
value of the property assessed. And it follows, as a matter of course, that this 
inct·ease in valuation may be horiiontal , if in the opinion of the board of equal
ization, the facts justi fy it. · 

"2nd. "Must p~rsonal notice be given to each land owner 
in such township or ward, before such increase of valuation 
can be made, and. in case of increase of in4ividual pieces o£ 
real estate should any notice oe given t he ownert., 

Section 281•! R. S., •prior to its amendment by the Seventy-fourth General 
Assernbiy, requi red notice to be g iven to the land owner of the intention of the 
board to increase the valuation of his property, and opportunity given h ir/1 tc 

· be heard. As this section now stands no s uch notice is required. And, as the 
.statute does not require personal notice, I am of the opin)on it need not be 
given. 

The law designates the time and place where this board shall meet, and 
·every land owner is· bound to know that the valuation of his land will come 
'n1<ler review, and that it may be raised. He thus has an opportunity to appear 
a nd learn what is being clone with reference to the valuation of h is land, and 
to be heard, if not satisfied with the action of the board. 

. In Glennet against Raine, Auditor, 30th Bull. 30, in speaking of the 
authority of boards of equalization, J udge Hunt says: "No provisions of the 
law exist requiring the ·board to notify the owner that it is about to take such 
action. The law itself is notice that the board is charged with that duty , and 
will perform it. The fact of the erection of new structures by the plaintiff, and 

. the duty imposed by the law on the board to review the valuation of the assessors. 
at the regular meeting, is a ll the notice the· law deems necessary in the matter:" 

. In Hambleton agninst Dempsey, 20 0. , page 1'73, · Judge Spalding, . . in 
spe~king for the court , says : "It is objected that . the tax payer had no notice 
of the action of the board, and that it nowhere appears affirmatively, that they
acte<! upon evidence of an und(!rvaluation of the property. The law · fixes the 
time of meeting and the place, to-wit, the second Monday in April, annually; 
and at the auditor's office. This is notice to every cit-izen who has property, real 
or persona~, returned fot· taxation." . 

To the same effect see also Desty on taxation, pag_e 599. 
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3rd. "May the me111bers of the decennial county boards 
of equalization be allowed their expenses incurred in the per
formance of thei r duties, in addition to the per diem provided 
for by Section 2813a ?" 

Section 2813a, R. S., provides that all expenses necessarily incurred by 
these boards of equalization, in the periormance of their duties, shall be paid 
out of the county treasury. I am of the opinion that the "expenses" referred to 
in this section are such as books, stationery, etc., used by these boards, 'and 

. such other expenses as are incident to the performance oi their duties; but not 
their living and traveling expenses while atte!9ding upon the s~sions ol 1he 
boards. 

4th. Is there :lny liniitation upon the power ol the decen
nial county and city boards v( equalization to increase the 
aggregate valuation of the real property oi the county and 
city above the aggregate value thereof, as returned by the 
assessors?'' · 

Upon reading Section 2~14, R. S.,, it will be observed that while these boards 
are not permitted to reduce the aggregate .value oi real property of the county 
below the aggregate val~1e returned by the assess0rs with the additions made 
thereto by the auditor, there is no limit with reference to increasing the valua~ 
tion; but, on the contrary , they are authorized to raise the value as placed on the 
lands by tl1e <tssessors, to such sum as they believe to be the true value thereof. 
I~Ience, I am of the opinion that the ,aggregate vililte of the l<tnds of a city or 
county, as returned by the assessors. may be increased by the hoards of 
equal ir.ation. 

5th. "Have decennial boar<ls of equalization a right to 
hear witne'sses if necessary, and administer oath to witnesses 
and complainant?" • 

This question, in my opinion, should be answered in the affirmative. Espe
cially should these boards receiYe evidence. They are quasi judicial boards, and 
review the action · of the assessors; this they. should do intelligently and justly. 
They cannot do s0 without an understanding of the subject under charge; this 
understanding they can not get except by receiving any and all evidence that 
may assist them in arriving at a j•.1st conclusion. 

Y out·s very truly, 
]. M. SHEETS, 

Attorney General. 

PROBATE .JUDGE SENDING A CHILD TO THE REFORMATORY. 

CoLuMnus, Onio, August 2, 1900. 

J11arms Shoup, Attomey at La.·w, Xenia, Ohio. 
DEAR Sm: - In your letter of july 31 you make some statements relative 

to ·a practice which you say obtains in your county in the matter of the com
mitment o£ children to the reform fn.rm on the cha1·ge o! "tru:~.nc.y" ':l.nrl "incm·
rigibility ," which you say is done without any information filed by, or notice 
. to the Prosecuting Attorney, and without any trial or legitimate hearing, all 
being done so quickly that even the parents of the children, in some instances, 
not learning of the matter until after it is all over; and you ask the opinion. 
of this office on two questions, to-wit: 

1. Where the child is charged with the offense of being 
a "juvenile disorderly person,'.' or being a "truant and incor
rigible," would it not be necessary, in order to give the 
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Probate Court jurisdiction, that an information be filed by 
the Prosecuting Attorney, and a trial had on the informa
tion, and the defendant given the r ight to make a defense, 
and have witnesses heard in his behalf? 

2. Can a child be guilty of "truancy" vvhen there is no 
school in session? · 

131 

I take it that the Probate Judge assumes to act in these cases under the 
· :Provisions of the compulsory education act (Section 4022-1 et seq., R. S.), 

and not under Section 753, which authorizes the 'commitment of boys guil ty 
of an offense against the laws of the slate to the Boys' Industrial Home, ox 
Section 769, which authorizes the commitment of girls who have committed 
an offense punishable by fine or imprisonment, or are leading a· vicious or 
criminal life, to the Girls' Industrial Home. I assume this for the reason that 
.the charge of "truancy" or "incorrigibility" is not such a charge as could be 
brought under either of the sections above referred to. It is, perhaps, unneces
sary to state that the entire proceeding in relation to the trial and commitment 
of persons to the various reformatory institutions is purely statutory, and· to 
determine the extent of the jurisdiction and power of the probate court in 
these matters, resort lJ'l ust be had to the legislative provisions, and the con-· 
structiot1 placed upon them by the courts. And this for two reason,s. 

1. The proceeding is in the nature of a criminal prosecution and we have 
no crimes in Ohio, except such as are defined by statute. 

2. The probate court, being a court of limited and sp~cial jurisdiction, 
ltas only such powers as are conferred upon it by the constitution and statutes. 

It is difficult to· discuss intelligently these questions within the limits of a 
letter ; but I may be able to make some su~gestions whi<;h will be of use to you. 

") uvenile disorderly persons" are defined by Section 4022-4, Revised Stat
utes, as" follows: ".Every child between the ages of eight and foprteen years, 
and every child between the ages of four teen and sixteen years, unable to read 
and wdte the English language, or not engaged in some regular employment, 
who is an habitual truant from school, or who absents himself habitually from 
school, or who while in attendance at any public, private or parochial school; 
is incorrigible, vicious or immoral in conduct , or who habitually wanders about 
the streets and public places during school hours, having no business or lawful 
occupation, shall be deemed a "juvenile disorderly person" and be subject to 
the provisions of this act." 

Section '1022- 5 pt·ovides for the appointment of truant officers to aid in the 
enforcement of the act. 

Section · 4022-7 provides for proceedings against the parents or guardians , · 
or other person in charge of a child, in cases of truancy. 

At this point your second question may be answered by saying that "tnt
ancy," as defined by this section, only e;ists when the persons who come 
within the provisions of the act are not attending school "without lawful excuse," 
and certainly, if there is no school in session , that fact alone would furnish 
a "lawful excuse" and there could be no such thing as "truancy". While on 
this question of truancy, I would further say that I am nowhere able to fi nd 
"truancy" made an offense which could be charged against a child. It can only 
be made the basis of a complaint against the parent or guardian, or other 
person having control of such child. The proceeding against the child is not 
-on the charge of "ttuancy" but on the charge of being a " juvenile -disorderly 
person;" and the court would be absolutely without jurisdiction to arrest and 
commit a child on the charge of " t ruancy." 
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The same may be said as to ''incorrigibility," except as ~t relates to pro
ceedings to commit infants to the City Farm School, of Cleveland, under the· 
provisions of Chapter 8, Division 5, Ttitle l:l, Revise(J. Statutes. 

Any child committed . t.o any county children's home, or juvenile reiorma
tory, or to the Boys' Industrial Home, or the Girls' Industrial Home, by· 
vi rtue of the provisions o~ Chapter 9, Title 2, Revised ·Statutes, on the charge. 
of ''truancy" or "incorrigibility" is illegally committed, and, I doubt not, might 
be released on habeas corpus. Further than that, the probate judge is vested 
with only special or limited jurisdiction, and would not be immune ;rom liability· 
for ialse imprisonment. 

As before intimated, the only complaint that can be made against a child. 
under the compulsory education act, is that oi being a "j uvenile disorderly per
son," and the proceedings. in such a case are provided for in Section 4022- 8, 
Revised Statutes. This section provides for complaint by the truant officer upon. 
proof by the parents of inabil ity to cause the child to attend school upon com
plaint a·gainsl the parent, as provided for in the preceding section. 

These statutes, being penal in their nature, call for <t' strict construction: 
vVhen so construed it will be seen that the probate court can only have juris-· 
diction when the complaint is made by the truant officer. There is no authority 
for him to proceed upon the complaint of any one else. There is no provision 
!or complaint by the Prosecuting Attorney or for notice either to him or to the· 
parents of the ch ild. This would be a serious defect in the statt)te were it not 
that this proceeding against the child as being a "juvenile disorderly person"· 
is only authorized after proceedings helVe been instituted against the parent 01 .. 
guardian for failure to cause the child to attend school, and proof of the inability 
of such parent or guardian to do so. 

It is provided, however, by Section 4022-11 that notice shall be given to· 
the Board of County Visitors. This notice is to the Board, as a Board, and 
not to the individual members; and it is essential that the Board be present 
as a Board, or by committee to protect the interests of the child. That is , 
the Board ,must act either by attending the trial or by appointing a committee 
to attend. See 7 N. P., 409, as published in the Weekly Law Bulletin of 
1 uly 30, 1900. 

The manifest purpose of the compulsory education act is not to fill up th'e· 
reformatory institutions of the state, but to procure the attendance of each child 
at school, and the penalty of commitment to a reformatory is only to be enforcecT 
after every other means have been exhausted to accon1plish the purpose of the law. 

In any proceeding before the probate court, or any other court, a child has 
the same .constitutional and statutory rights that an ad~1lt would have, and any 
proceeding that wot~ld violate any such rights would certainly be illegal and void. 

Judging from the information contained in your letter, the probate judge 
of your county has not only grossly misconceived the object and purpose of 
the law, but ·has also exceeded his powers and jurisdiction. If this has been 
done maliciously and wilfully, or for any reason except an honest desire to 
enforce the law, no punishment could be too severe; even to impeac-hment ancT· 
removal from office. * * * 

Yours very truly, 

J. E. TODD, 

Assistant Attorney GeneraL 
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ABATING NUISANCE AT 0. S. & S. 0 . HOME .. 

COLUMBUS, Omo, August 3, · 1900 . 

.Dr. C. 0. J~ro/;st, Secretar3• Stale JJoard of Health, Colum/;·ns , Ohio. 
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DI~AR su~ : - -The question submitted by you in your COH1111 U111Cation ol 
July :tl is as to what steps can be taken by the State Board of Health, th<· 
township 01· city board of health , towards abating a nuisance caused by the. 
d ischarge of sewerage from the 0 . S. & S. 0 . Home, situated in Xen ia town-' 
ship, Greene county, Ohio, where the trustees of that institution , after due 
·notice, neglect o r refuse to take the proper steps to abate the same. 

The nuisance referred to · in your letter being located outside of the city 
of Xenia, it falls tH\der the jurisdiction of the township board of health. Sec
tion 212.1, R. S. 

The State Board of Health has no jurisdiction in such cases except '~when 
emergency exists and the loc<l 1 board of health has neglected or .refused to act 
with s ufficient promptness or efficiency." Section 409- 25, R. S. But, as no 
emergency is claimed to exist, and no complaint th<tt the local board of health 
is not ready and willing to act jwomptly, the State Board is without jurisdiction. 

But, what can the township board do, is the question ? Section 2128, R. S., 
provides: "'When any building , erection, excavation, premises, business, pur
snit .. matter or thing, or the sewerage, drainage, plumbing, o'r ventilation 
th.ereof is in the opinion of the board of health , in a condition dangerou~ to 
life or health , and when any bui lding or structure is occupied or rented for 
'living or business purposes, and sanitary plumbing "and sewerage are feasible 
and necessary, but. neglected or refused, the board of health may declare the 
same a public nuisance, and may order the same to be removed, abated, sus
pended, altered, or otherwise improved or purified, by the owner , agent or. 
other person or persons having control of the same, or being responsible for . 
the condition; and the refusal or neglect to obey said order shall be a misde
meanoJ·, punishable as hereinafter provided. The board may also, by its officers 
·and employes, remove , abate, suspend, alter . or otherwise improve or purify 
the same, and certify the cost and expense thereof to the county auditor , to 
be assessed against the property, and thereby made a lien upon the same, and 
collected as other taxes." · · 

This, however, being a state institution, the board of health can not abate 
the nuisance and certify the costs to the county altditor to be collected by him 
as taxes. 

Hence, I know of no remedy unless it be to proceed against the trustees 
of the ins ti tut ion, or others having that lllatter in charge, by criminal proceed
ings. T his proceeding, 'however , would not abate the nuisance. 

Yours very truly, 
J. M. SHEETS; 

Attorney General. 

COMMITTING DOYS TO INJ?USTRIAL SCHOOL AND PAROLING 
SAME THEREFROM. 

CoLUMJ!US, Omo, August 6th, 1900. 

C . D. Hillis, Snperinteudent Boys' Ind11Sirial School, Lauca.ster, Ohio. 

DEAR Sm :-In your letter of August 3rd you ask of this office an opnuon as 
to authority of the management of the Boys' Industrial School to refuse to receive 
'boys committed to that institution fo r incorrigibi lity, vagrancy, loiter ing and· 
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drunkennes;;. You· further state that during the entire life of ·the institution ·boys 
have been received for these minor offenses. 

The statutes in relation to the committment of boys to the Industrial Schoo~ 
are penal in their nature and requit·e that strict construction that is applied by 
cou1·ts to all penal statutes. The management of that institution have no more· 
right to receive and hold a boy unless he has been committed by virtue of some 
statutory authority than the management of the Ohio Penitentiary would have 
to receive and detain a man sentenced to that institution without havii1g been· 
found guilty of a crime defined by the statutes. 

The ge111eral statute in relation to the admission of youth to the school ig as 
follows: 

"Section 753. Male youth not over sixteen nor under 
ten years of age may be committed to the Boys' Indus
trial School by any judge of a police court, judge of the 
common pleas court or pt·obate court on conviction of any 
offense against the Jaws of the state." · 

Under this ge1ieral section it will be readily. seen that the trustees have no au
thority to receive a boy unless he has been convicted of "an offense against the laws 
of the state." The whole question is thus nan-owed to the question of what is 
meant by an offense against the laws of the state. 

It is a flmdam~ntal proposition in the criminal laws of Ohio that there are 
no crimes or ·offenses except such as are defined by the statutes. and unless a 
statute can be found forbidding a certain thing to be done, then the doing of 
that cannot be an offense against the laws of the state. In each case where a boy is. 
committed to your institution, this question will necessarily arise: is the offet)se of 
which the boy has been ,convicted, made an offense against the laws of the state· 
by statute? 'Nit!~ these preliminary observations, I will examine ·br iefly the. o.f
fenses enumerated in your letter. And first as to vagrancy. 

Sections 2108 to 2112, inclusive, empower municipal corporations to provide for 
the ·punishment of vagrants and diss.o1ute persons. Bu·t a violation of any ordi
·ll;tnce passed by a municipal corporation pursuant to the po.wer conferred by 
these sections would not be an offense against the laws of the state, and a police 
judge would have no author ity to commit a boy to t.he industrial school upon con
viction of the violation· of such ordinance. Section 6994 however defines vagrancy 
and provides a· punishment therefo.re, thus n1aking it an· offense against the laws 
of. the state. Hence;- a boy charged with vagrancy under the terms of the statute 
might be committed to the Industrial School, while if the chrage were made 
under the provisions of a municipal ordinance, he could not be so committed. 
Of C"Olu·se, i{ the cotut has no right to commit ~. boy to the institution, ·the man
agement of the institution have no right to receive the boy and would be fully· 
justified in a refusal to receive him. 

As to the offense of incorrigibility, · I nowhere find this made an offense by 
the statute, although I have lately had my attention called to the fact that boys 
were being committed to the various reformatory institutions of the state, pos
sibly some to the Boy's Industrial School, · on the charge of truancy and incor
rigibility; and an opinion was recently formulated by this office to. the pl'osecut
ing attorney of Greene county to the effect that truancy and incorrigibility were 
not offenses which could be charged against a boy or girl. The~e terms occur 
in the statutes in relation to compulsory education, Section 4022, et seq., but as 
used in this act they can only be made the basis of a charge against a parent 
or guardian 01· other person having charge of the child, and riot against the 
child itself. A proceeding against a child under the compulsory 'education statu te 
can only be brought on the complaint of the truant officer and on the charge of 
being a a "juvenile, disorderly person," and a coui·t would be absofutely without 
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} urisdiction to ar rest and con1mit a child on the charge of· truancy or incorri
gibility. In speaking of the offense of incorrigibili ty, I refer exclusively to the 
compulsory education act, and not to the provisions of the statute in relation to the 
proceeding to commit infants to the City Farih School of Cleveland under ~he 

provisions of Cliapter 8, Division 5, T itle 12, R. S. 
As to the offense of loiter ing and drunkenness, I am nowhere able to · find 

atiy statute making either an offense against the laws of the state, except Section 
6940, which makes it an offense to be found in a srtate of intoxication. 

I trust sufficient has been said to furnish a general rule by which the man
agers of your instil'lltion should be guided in the admission of youth, vi?.: · that 
it is only when they have been convicted of offenses defined by statute that they 
sl.o tlld be received. 

You further ask in relation to the power of the management of the institution 
in reference to paroles. As stated in Section 752, the object of the institution 
is the reformation of those commit trd Lo it, and this object should be constantly 
kept in mind in all the deal ings of the inst itution with those committed to its 
charge. Wheneve~ this purpose .is accomplished, the boys should be discharged. 
The. statute seems •to contemplate this when it provides "that all youth com
mitted thereto ~hall be committed unti l they ani ve af full age, unless sooner 
reformed." T he management of the institution is necessarily invested .with broad 
discretion in the management and control of the inmates, yet tl1is discretionary 
power must not be used to defeat the pttrposes of the institution. I know of no 
authority for paroling boys committed to the Industrial School, nor am I able to 
see the nece~sity for such author ity. A boy certainly ought not to be paroled 
unless he be reformed. and if his reformation is accomplished, then he ought to 
be discharged, and no parole is neccessary. I am not able to· speak under'standingly 
as to your system of demerits and hence cannot say whether· or not a boy should 
be released before he has cancelled all of his demerits, but I am of the opinion 
that a boy should not be released unti l the managen1ent are satisfied that 1\is 
reformation is complete, irrespective of any system adopted to determine that 
fact. Certainly he should not be released for the reasons stated in your letter, 
to-wit, "on the theory that the court erred o r the statement that th'e health of 
his parents is impa ired by the ~eparation from him." 

Yours very truly, 
]. E. Tovo. 

Assistant Attorney General. 

.MEETING PLACES OF DECENNIAL BOARD. OF EQUALIZATION. 

CoLUMIJUs, OHIO, August 7, 1900. 

Hon. A. E. Jacobs, Prosecnting Attorney, Jackson, Ohio. 
· DEAR Sm:-Your communication of August 6th, containing .the following 

inquiries , received. 
1. Can Decennial Boards of . Equalization of cities, other than county seats, 

meet and .transact business at 'those cities? 
2. How can such action be harmonized with Section 2815 Revised Statutes? 
You are doubtless falllilia_r with the history of the enactment of The Royer 

Bill, (Senate Bill No. 309), which amends Section 2815 Revised Statutes, as found 
in 94 ·o. L., 336, 337, and also of the conflict between other sections of that act, 
with. House Bill No. 777, known as the Hendley Bill, 94 0. L., 246, 247. 

Section 2815 was not amended, nor in any way changed by the Hendley BilL 
In the case of State C..'< rei. Guilbert, Audito r , vs. Halliday, Audi tor, etc. , decidea 
June 19th, 1900, the Supreme Court held : 
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"That the Royer Bill (S. B. No. 309) was srgned by the 
Pre.sident of the Senate and Speaker of the Honse after House 
Bill No. 777, and this being· the latter enactment, super

. sedes H. B. 777, in so far as the two acts at·e irreconcilable.". 
This decision only bears upon the question you propose indirectly. It rccog-· 

.nizes the validity of the act which amends Section ~815, and · hence your questwn 
must be answered hy that Sectior{ as amended. · 

Tunting. to that amended Section. 94 0. L .. 3~7. we find provision 111ade for de
cennial boards of eql'alization in each city of the first and second class, which. o( 
course , includes all ci ties as now classified; and provides fo r their appointment 
by the councils of the various cities, except in cities of the first grade of the first 
class, the six members thereof shall he appointed by the city comptroller· of such 
city, (Cincinnati). Then immediately following the mention of the latter boaq.l, 
(the Cincinnati Board), -occurs a direction where "s<tid board" shall convene; and 
that is at the office of the county auditor; following the well known rule o{ con-
struction , that, . 

· "Where general limguage construed in a broad sense would 
lead to absurdity, it may be restraine(l." People vs. Da,•en
port. 91 N. Y., 574. 

construe the term "said board' to refer to the hoard last mentioned, VI;.<.: 

T he Cincinnati Board, and hence, it would follow that the boards .in cities other 
than county seats are not directed, hy this act, to meet at the county auditor's 
office, \>Ut in the ·absence of an express (li.rection . to meet at any particular plac .. , 
they should meet in their respective cities. I thin!~ thi~ construction makes the 
section hcu·monious throughout. and it agrees with the practice adopted under 
pre~ious (\ecennial appraisements, and as sanctioned by the Auditor of State. At 

' the~e session:; the county auditor can attend either in person or by deputy. 
Yours truly , 

}. M. SHEI>TS, 

Attorney General. 

i~MPLOYlNG PROSECUTING ATTORNEY IN CIVIL CASES B1 COUNTY 
. COMMISSIONERS. 

Cor.Ul\lllUS, O.aro, August 7, 1900. 

G. Ray C1·a·ig, /lttonr.cy at Lww, No1·wcrH~. 0/rio. 

D1':AR Sm: --In yol!r letter of August 3rd. you ask this office for an opnuon 
as to the right of the county commissioners or the board of infirmary ditector~ · to 
employ the prosecuting attorney to appear for .. them in civil cases in which the county 
is interested and to pay him for his services in such cases. 

Withou~ entering fully t•pon a discussion of the statutes in relation to the · 
duties of prosecuting· attorneys a1l<1 the powers of the respecti,·c boards of county 
commissioners and infirmary director,;, I am of the opinion that it is enti rely within 
the power· of the board above referred to to employ the prosecuting attorney in cnses 
such as those referred to in yonr Jetter and• pay him for his service~ in such r.ases. 
as they would any other· attorney. And this for two reasons. 

First: For any services enjoined upon the prosecuting attorney by statute as a 
part of the dtuies of his office, of course he would not be entitled to any further or 
ndditional compensation than the compensation provided for l}y s'tatute for his oftice. 
But, I nowhere find it tllacle a part of the duties of the office of' prosecuting attor
ney to ~tppear for the board of cotmty co111missioners or the board of infirmary direc
tors in the com·ts in such civil cnses as those designated in your letter. Hence, if 
he does so appear, he is entitled to his compensation the same as any other attorney 
would be. · · 
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Second: Under 'tl1e general statutes empowering these boards to ;ue and be 
:s(ted . to prosecute and defend ·act ions in the court, they uncloubt~dly have the 
. a uthority to emt)loy counsel, and as there is no restriction as to what counsel shall 
be e111ployecl. t hey dO!Jbtless m ight employ counsel other than the p rosecuting at- · 
torney. The power to employ presupposes the power t6 pay. If tlien, these boards 
have the puwer to elll(>loy counsel other than the prosecuting attorney in civii· 

·cases a tHI pay t hem for their $ervices, there could be nci valid r~ason. why, when the 
p_rosecut ing attorney is employed a nd renders the same services, he should not be 
paid the same as any other attorney. . 

An opinion was rendered tinder date of Jant!ary fith, by this office upon there
quest of John Ray of Sandusky, Ohio. in which there· was a fu ll citation of the 
statutes and ' .10rit ics it~' relation to this subject , <uHI the following conclusions 
were reache, ... 

1. I t is not made the duty of the prosecuting attorney to act for the county 
·officers in lit igation except in cer tain specified cases, and in ea~.:h case provision is 
·expressly made ·as to whether he shall receive extra compensation fo r such service:;. 

·> In all other cases the officers are left free to employ such counsel as they see 
fit, i!llcl if ·they employ the prosecuting attomcy, they do not employ him in his 

:offio;:ial capacity. hence .. must r>ay him as they would any other counsel. 
Very truly. 

J. E. TODD, 

Assistant Attorney General. 

EJVIPLOYIN.G MESSENGERS FOR BOARDS OF EQUALIZATION. TRANS
. FERrN'G AMOUNTS FRO~tl ONE WARD TO ANOTHER. 

Cor.uMnus . Omo , August 7, 1900. 

1-fon. /Varren Card, Prosecuting Attorn(~)•, Ha·wilton, .Ohio. 
DE,\R SIR : -I a111 in receipt of yours of the 6th inst., containing inquiry as 

to autlioi· ity, o f the board of d ecennial c~ualization in your city to appoint a mes
.senger .for the bo~tttd if one is deeme<l necessary. Also asking the question, can a city 
board of equalization take a certain proportion of the 1•aluation of property from one 
ward, and add it to another ward? or must the equalir.ation be confined to the 
respect!\'e wards? · 

i\il ~,,·cring .the firgt question, I would say. that no a uthority is given, in my vi<::w 
of the ~aw,. for .the 'board of decennial equalir.ation in your city or any other pty 
of that class . to appo'int a messenger for the board. I am a ware that frequeri tly 
during the sessions . the necessities of the board might demand the ser vices of such 

.a i)erson, but, standing upon t he letter of the law and following th'c usual rule~ 
·of interpreting tlie statute especially as confined to boards of limited and special 
jurisdiction. I ·can find no authority for holding that such an appointment can 

'be made. · 
Answet:ing t he second ~tuestion,. I 1\'0ulcl say that if it be found by. the city boai·a 

·of equal ization t'hat the va luation of one ward is too high and tha t of another too 
low relat i,·ely_. (he excess of the one 1varcl may be taken ;1nd added to another be
cau~e the obj·cct of the board should be to equal ize between al l parts o f the city, 
a nd not lim it t he ·equaJ'izat'ion in the manner suggested. In other words, if the 
board find that one is rciat'ively too high compared wi th others that arc too low, it 
can t reat the wards ·as un.its and take a certa in amount in g ross fro m one ward, 
.and add the same 'to the other wards so as to equalize a city altogether. 

Upon qm$ttl tation with the a uditor of sta'te, I am informed that thi~ ~grces with 
·.the .rom1non _practice adopted. 

·Very truly , 
]. M. Srwns, 

Attorney · General. 
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COMPENSATION OF PROBATE JUDGE FOR LETTERS O F GUARDIA·N~ .. 
SHIP A ND REPORTI NG STAT ISTICS TO SECR ETAR Y OF. ST ATE. 

Cor,uMBUS, Oxno., August 8, 1900. 

Hon. Cary fot1es, P1·osewt·ing Attomey, Londo11, Ohio. , 
GENTLEMEN : -At the e<;rliest moment I was ·able to do so, I examined into· 

the qu~stions submitted by you as to whether the probate judge of.Madison county is. 
entitled to corhpensation out of the county treas;1ry for report ing statistics to the· 
Secretary of State upon the following st;bjects : 

I • ' 
1. Reporting number of lett.ers o f administration, and guardianship issued. 

during the year. 

2. N umber of marriages within the county. 

3. Number of insane patients sent to the hospital. 

•1. N u111 ber and character of misdemeanors prosecuted in his com t. 
Taking the quest ions in the inverse order, it i$ clear to' me that the pt:obate 

.iudgc is entitled to the compensation provided in Section 1250 Revised Statutes, 
for furnishing statistics to the Secretary of State required by Sectio,t 1248 Revised .. 
S tatutes with reference to m isdemeanors prosecuted in hi~ court. 

The probate judge is ex-officio clerk of his own. court ; the legislature has. 
g iven the probate cou rt of Madison county j ur is<liction of misdemeanors ; Section 
1248 Revised Statutes reql!i res a detailed report of all c'riminal cases con1menced 
w ithin the county , and Section ·1250 provides what pay the clerk, shall receive for 
t hese reports. Section 546, Revised Statutes, provides in detail the fees the p•·obate 
judge shall be· entitled to for services peculiarly within the duties of his· office, bul:' it 
is silent as to what, if any fees he shall receive for reporting to t he Secretary of 
State misdemeanors ·prosecuted in his court. But Section 547 , R. S.. provides. 
that "for any other services not herein provided fo'r , the same fee shall be allowed . 
as for similar services in t he common pleas o f the same county." So t!1at when the , 
legislature enla rges the jurisdiction of the probate court so as to give it concurrent 
jurisdict ion w ith t he common pleas in any particular matter , this section will oper- · 
ate to give the probate judge the same fees that the clerk would receive tinder like· 
circumstances. That being 'the case, -th~ probate judge as clei'l< of his own, court 
is entitled to the fees provided fo r in Sect ion 1250 Rev ised S tatutes , for making 
sud1 detailed report of misaemeano;·s prosecuted in his cour t as is requi red by 
Section 1250. 

As to the remaining three questions in dispute , ··i . e., statistics with reference· 
to letters of guardianship, letters of administration, number of pat ients' sent to 
the hospital and marriages, I am of t he opinion he is not authorized to charge· 
and receive any pay therefor. These are statist ics which the Secretary of State· 
may require or not at his discret ion and the statistics thus requi red come ex
clusively within the provii1ce of the probate j udge to furnish, the clerk of the· 
common pleas comt having no similar du ties to perform-no letters of guardian
ship , lettet·s of administra tion or 111arriage licenses to issue, nor are· patients sent 
to the hospital f rom this office. Hence, we must look elsewhere than to Section-
1248 and 1250 for au thority to c·harge. compensation for furnishing the Secretary of 
State these statistics. 

I n my opin ion, Section 140, Revised Sta tu tes, is the section autho'r izing the· 
Secretary of State to call upon the probate j udge for these statistics. If I am right 
in this, they must be furnished gratuitously. 

T hat' a public officer is entit led to no compensation other than that p rovided for· 
in the statute, is a pr inciple so fami liar to us all t hat I need not cite authori ties upon 
the subject. 



Aside, however , from the provisions of Section 140, Revised Statutes, I am ot. 
the opinion that Section 1250 makes no provision for compensation similar to t his·. 
sought to be charged for by the probate judge. It will \,le observed by readin~ Se~..~. 

• tion 1~48, Revised Statutes, that to report a case as required by that sec~ion, 

requires much pains taking effor t on the part of the clerk. And for reporting each . 
"case", he is entitled to 25 cents up to the number of fifty, and for each additional . 
case, 10 cents. It is the· report of "cases" on ly for which this section provide~ 
compensation; it does not p rovide compen.sation for "suc'h other information as the· 
Secretary' of State requi res." T he cases referred to in the original act (64 0. L., 
p. 17), of which sect ions 1248 and 1250 were a ·part, were criminal cases. 
and divorce cases, and it is clear to my mind that the word "cases" contained in 
Section 1250 refers to. the class of cases mentioned in that act, and not to general 
informatioi1 wl1ich the Secretary of State might request the clerk to furnish. That: 
being the case, Sections 1248 and 1250 would be of no value to the probate judge Ill 

supporting his position, that he is entitled to pay for such statistics, as to number 
of Jett~rs of guardianship, letters of administration, marr iage licenses, etc., issue<i· 
by him. This information required· of the probate judge is easily furnished, and 
requires but little labor. No exhaustive data is required as in Section 1248 respect- · 
ing criminal and divorce cases. And it will hardly be presltlned that the legislature 
would intend such liberal pay for the labor of furnishing merely the number of let-· 
ters of guardianship and of administration; and marriages solemnized and patients. 
sent to the hospital , and noth ing more. 

In the brief submitted, I· find also the question . as to whether the . probate· 
judge is entit led to fees out of the county treasury for hearing tr uancy cases and 
performing the clerical duties required of him therein. It seems to me he clearly is. 
entitled to fees in these cases. (See Sections 759 and 4022-8.) 

I do not discuss this question at lengtl) fo.r. the reason, that I do not regard ir 
as an open question, nor ~vas it in terms submitted to me by you. 

Very truly, 
'···· J, M, SHEETS, 

,Attorney General.. 

RIGHT S OF COU NT Y COMMISSIONERS TO PURCHASE GRAVEL. 
AND BUILD ROADS. 

COLUMDUS, OHio, A ugust lOth , 1900. 

Bmjamin l'v(eck , P1·osccut-it1g Attorney, Upper Sa11dusky , Ohio. 

DEAR Sue-Yours cf August 9th at hand and contents noted. T he question: 
you submit is, whether under the pro,·isions of Hou~e Bi ll No. 379, passed by·· 
the last General Assembly, the commissioners of any county are authorized to 
purchase material .for the improvement of the roads of the county, and let the· 
contract for grading the roads and placing the mater ial thereon to the lowest 
responsible bidder, the county-commissioners themselves furnishing the material. · 

Section 1 of this act' gives the commissioners authority to determine ·what 
material , whether stone, gravel or brick shall be used for the improvement of 
the road proposed to be improved; also to appoint an engineer for the p urpose· 
of grading the road, making the plat and profile, and estimates as to the cost, etc, 

, Section 2 provides· that "after such plans and specifications as the commis-· 
sioners deem necessary are adopted, the work shall be publicly let by the county· 
commissioners to the lowest responsible bidder, who shall enter into· bond," etc. 

This act in and of itself does not give the commtssioners power to purchase
gravel, or other material necessary for the improvement of · the roads, but' 
Section 4745-1 is ample to confer such power. In order to deter mine the powers·. 
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·of the connnissioners w'ith refe rence to the improven1ent of roads the whole body 
.of the stat\ltes conferring ~uch powers, should be construed together. It is a 
famil iar rule of construction that statutes in pari materia are to be construed 
toge~her as having one object, and one system and policy.' That being the case 
Section 4745-1 .has to he considered as part and parcel of the act in question. 
Hence, it is my opinion that the commissioners may pmchase material them
seh·cs, and Jet out the contract of grading the road and placing that material 
thereon . 

T his purchase, as you will observe hy reading Sections 4745-1 to 4745-5 
inclusive, is permitted t~ be made by private contract, or by condemnation pro

·CCedings, if unable to agree with the owner. 
This power, in my opinion, ought to rest in. the county commissioners, for 

if they were compelled to let out the contract of furnishing the material and 
building the roads, and should Jet out the contract ior th is construction in 
sectio ns, the bids, of necessity would h:we to be much higher than though the 
material were fu rnished by ·the county, as it might inv·olve opening a gravel 
bank, or ope•~ing a :;tone quarry, furnishing · stone crushers, etc. If the com
n1issioner~ act with good busi1'1ess judgment in the purchase oi th is 111aterial, it 

:almost certainly will result 'in much saving to the county. 

Very truly your~, 

]. M. SHEETS . 

Attorney General. 

PARTNERSHIPS. 

CoLUMllUS, 0JH~, August 11th, 1900. 

141. H. F11llcr, dttomcy at Low, Hlauseow. Ohio. 
DE·AR Sm: -Your letter of August lOth at hand. I find no provision of statute 

·making it the' duty of the prosecuting attorney to prosecnt.e complaints filed in the 
probate court nn<ler Section 4364-9a. Of course, unless a statute can be found 
d irecting the prosecuting attorney to prosecute such complaints, it could not he 
<:!a imed to be, a part of the duti,~s perlainir;g to his office. 

In reference to th~ continuation of the business of trafi'Jcing in intoxicating 
liquors hy the surviving partner, there is no statutory direction except that con.:. 
tained in Section 43/H-11. This section provides for two contingencies. Fir~t . 
J'or a proportionate assessment when the bl1siness is commenced at any time after 
the fourth Monday of May. Second : For a reftmding order when a person, 
corporation or co-pa rtner!\hip discontinues business before the termination of 

. the assessment year. The answer to your question will depend ttpon whether it 
can he said that a partnersh ip discontinues business upon the death o f a partner. 
I n my opinion , it does. It is an elementary principle of the law of partnerships 
that the death of a partner dissolves the par tnership. .How, · then, can the part
nership be said to continue after it has been dissolved? True, t here are some 
stattttory provisions authodzing a !>mviving partner to continue the partnersh ip 
husinc;;s, bnt I take it those statutes have no applicntion to t he case under consid
eration. If a certificate has been issued to a partnership and one of the partners 
·die, the partnership is thereby dissolved and the surviving partner if he continues 
in the business mttst continue as an individual, and nrust necessarily have a 
certificate issued to him as an· inclividuaL This can be clone under the provis
'io ns of the sect ion above r.eferred to, viz. , by a refunding order to the partnership 
for the remainder of the asses~ment year, and by the payment of a p roportionate 
:assessment by the sur viving p2.rtner for the new certificate. 
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A further reason that m ight be urged for the co·ttdusi·cnr ·above· reached is the· 
fact that the proceeds of the refund ing o rder belong, to the partnership assets. 
and the representative of the deceased partner is entitled to decedent's. interest. 
in the same. 

Trusting the foregoing will be satisfactory, I am, 
Vet-y truly .yours, 

]. E. ToDD, 
Assistant A ttorney General.. 

RIGHT OF PHARMACIST TO REGISTER 

CoLv~~ llUS, OHIO, 'August 13th , 1900:. 

W . R. Ogier, Secretat·y Bom·d of Plwnnacy, Colmnbu.s, Ohio. 
DEAR Sm:-Yours of August 13th at hand and contents noted. Yon; desire· 

an opinion from tll is office as to whether or not a registered pharmacist \\(bo is. 
not now engaged in the practice of h is pro.fession, has a right to reg-ister for 
another year, pursuant to the pro\risions of Section 44Q.7, of the Revised Statutes-. 
of Ohio. 

This section provides: ''Every person now registered as a J)hannacist 01 .. . 

assistant pharmacist under the laws of this state, shal l be entitled to continue in 
the practice of his p rofes$iOn until his certificate of registration shall expire. 
Every registered pharmac·ist or assistant pharmacist, who desi res to continue· 
the practice of his profession in tl!is state shall, within thirty days next pre
ceding the expiration of his certificate . file with the board an application for ·a. 
renewal thereof. If· the board shall find that the app licant has been legally 
registered in this state, and is entitled to a renewaJ certificate , it shall issue to, 
him a certificate duly signed by its president and secretary." 

From the reading of this section it is apparent to my mind that the legislature· 
contemplated that a pharmacist desiring to register must be actively engaged in 
the practice of his profession; for, if not, upon his application now before your 
board , he may register for the coming year; at· the end of the· next year he may 
register for another, and so on indefinitely. If such · were the tonstruction of 
the statutes -the salutary provisions of these statutes would be wh-olly annulled, 
anc\ th us, persons who have left the profession for many years would be allowed 
to return to it without an. examination. By the provisions of the section j ust quotecl 
it will be observed that the board must find that the applicant is entitled to a 
renewal certificate. If yon have no discretion to look into the question as to 
whether he is actively engaged in his profession, it seems to me these provisions 
would have no _mea.ning. 

Yours very truly, 
]. M. SHEETS, 

Attorney GeneraL: 

POWERS OF DIRECTORS OF OHIO AGRICULTURAL EXPERIMENT 
S:rATION. 

· COLUMBUS, OHIO, August 14th, 1900. 

Cha·rles E. Thon~, Director Ohio Ag1·ict1ltural Experimmt Statio11, Wooster, Ohw. 
DEAR Sue - Yours of August 13th at 1hand and contents noted. You seek 

an answer to the question as to whether the Director o£ the Ohio Agricultural 
Experiment Station, appointed by the Bo-ard of Control, must sanction and 
approve all experiments and investigations proposed to be instituted· by the 
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Board o.f Con~rol; also 'whether the Director must approve the appointment ol 
.all sub·ordinates and assistants appointed by the Board of Control before they 
.an! authorized to act. '· · · 

In my opinion, both these questions should be answered in the negative. 
Section 409-2, Bates' R. S., provides: "The Jocati<;>n, control and general man

; agement o[ the experitl)Cnt station shall be submitted · to the Board ·o[ Control.'' · 
Section •109-5 R S., provides: "The Board of Control shall locate said station, 

.and shall appoint a competent Director, who shall have the general manage-
ment and oversight of the experiments ancl investigations necessary to carry out 

· the objects of the station. Said board shall also '11ake such rules, by-laws and 
·regulations for the government of the station and its work, and for carrying out 
· the :bltsiness and purooses of the •station, as shall be necessary and proper in 
· their 'judgment." The Board of Control could not have the control and geheral 
management of the experiment station as is given it 'by Section 40!)-2, above 

· quoted,· if it could not institute such investigations and experiments as in its 
.' judgment are .proper for the purposes of carrying out the objects of this station. 
Section 409-5 R. S., above quoted, gives the Director general management and 

,oversight of experiments and investigations necessary to carry out the objects 
of the station, but does not give him the power to determipe what .experiments 

.. and investigation s.hall be set on foot. That question is left to the board 
· of Control. . Of course, the Director being a member of that Board, as such 
· men1ber he is enfitled to his vote and voice upon the subject. · 

As the Board of Control has power to appoint a Director, that,' of necessity, . 
carries with it power to employ such assistants as ~~e necessary to carry on the 

-experiments and investigations set on foot. 
· Sections 640 and 641 have no application to the Ohio Agricultural Experiment 
;Station. 'The powers and duties of the Director are clearly defined by Sections 
· 409-2 and 409-5, R S., and ' he has no others. 

Very truly yours, 
]. M. SHEETS, 

Attorney Geo.eral. 

' OWNERSHIP TO OIL PRODUCED IN AND AROUND THE ST. 
MARYS RESERVOIR 

COLUMBUS, 0JfiO, August 15, 1900 . 

. The Ohio Ca·na.l Commission, Colttmbus, Ohio. 
· GEN'tLEM EN : - In response to your inquiry of this date in which you desire 

· to know whether the question of the ownership or title· to the oil produced · 
on certain leases in and around the St. Marys Reservoir wa~ determined by 
the suits instituted by former Attorney General Richards in the Court of Com
nion Pleas of Auglaize County, I desire to submit the following. 

On the 16th of April, 1892, a committee appointed by joint resolution of 
the Ohio Legislature after .an investigation o[ the leases and developments in 

·.and around said reservoh·, made their report to the General Assembly in which 
they recommended that the Attorney General o[ the state take legal action to 

·protect the interests of the state. The Attorney General in his report. for the 
:year 1892 at page 27 gives the report o[ ~is proceedings under these recom-

. ~mendations o£ the committee as follows: 
"In accordance with this request, at the earliest date 

after receiving the report and evidence, I instituted the fol
lowing- actions in the Court of ' Common Pleas of Auglaize 

.County, to .determine the title of the oil produced on state 
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land and to recover ~he ~-unount due the state for' the wrong-
ful ~onversion of oil belonging to it: · 

No. 536·7. The State of Ohio . vs. The East Bank Oil 
Com{)any and ''The Buckeye Pipe Line Company. · 

No. 5368. The State of Ohio vs. The Mars Oil Company 
and The Buckeye . Pipe Line Company. . · 

No. 5369. The State of Ohio vs. ]. C. Lineman and The 
Buckeye Pipe Line Company. 

No. 5370. The State of Ohio vs. C. H. Rudolph, M. I . 
Apple, ]. N. Grey, W. W. Cockley, B. F. Crawford, W. H . 
Taylor, B. F. Fulton, A. A. Elyea and The Buckeye Pipe 
Line Company. 

No. '5371. The State of Ohio vs. R B. Gordon, Sr., 
:and ~fhe Buckeye Pipe Line Company. 

No. 5372. The State of Ohio vs. Chas. L. Mcintire and 
The Buckeye P ipe Line Company. 

No: 5373. The State of Ohio vs. Sol. Bamberger, T. 
E. Hollingsworth, Gus Bamberger, R. Vv. Stearns., C. N. 
Stearns, G. C. Steams, Mrs. G. C. Coney, Fannie Stearns, 
Horace. Stearns and The Buckeye Pipe Line Company. 

No. 5374. The . State of Ohio vs.' Samuel Scott, Oliver 
Jay, D. W. Jay, Henry Sch~ffer, Frank Koehl, and The 
Buckeye Pipe Line Company. 

No. 5379. The State of Ohio vs. Riley and Mill iga•i John 
Blue, and The Buckeye Pipe Line Company. 

The answers filed contained. two defenses: T he first set 
forth the iease from the state with certain pertinent facts, 
the second showed an award by the Canal Commission in 

· favor of the lessees after the· ownership of the oil was in 
... dispute." 

14o 

• 

A demurrer was interposed to these defenses and the case of the State vs . 
. J C. Lineman et al. was submitted to Judge Day of the Court of Common Pleas 
Qf Auglaize County, this case being ·tl:e'ated as a test case. 1 have not a copy 
of aJl the pleadings in these cases and am unable to give a description of the 
land included · in the leases held by the defendants. I understand, however, 
that these nine cases .involve thi r teen separate leases. I have what purports 
to be a copy of the petitio~ in the case ·against the East Bank Oil Company, 
and this petition with the answer as stated by the Attorney General would 
squai·dy raise the question <is to the title to the oil produced under these leases. 
The following quotations from the decision of Judge Day in passing upon the 
C(\Se of the State vs .. Lineman et a l. are sufficient to indicate the scope of the 
·decision of dte court. 

""' * "' Oil and gas are kindred substances and are 
found in the underlying T1·enton Rock. It was understood 
and agreed by the agents of the state and defendant, but not 

' ncorporated· into writing, that defendant. was authorized to 
drill and operate for gas and oil on said land, and either or 
both substances produced was to be the property of defend
ant without any further or additional payment of rental. 
* * * I think in view of the sitl!ation and facts detailed 
in the answer, it must be held to have been the intention of 
the lawmakers to authorize a leas~ng for both oil and gas, 
and that ~ reasonable and just construction or interp1:etation 
of the section confers authoi'ity to that end upon the agents 
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of the state 'therein named. If this be correct, it foJiews tliat 
the lease to Lineman authorizes him to produce both gas. and 
9il and to have and pos~ess it to the exclusio~1 of the claims 
of the state made in the pet ition. The fact, that unde1: the 
lease in question, the state is to have a rental of three dollars 
per -acre per nnnum, 'an.d. no royalty is provided for, makes 
nothing against this view. The provision of the section as to 
payment of rental or otherwise for a lease is ample and would 
enable the ag·ents named to stipulate either cash rental, 
01· royalty. * * The plaintiff not de:; iring to further 
plead, ther!! will be judgmE;nt for the defendant on the. 

·demurrer." 
I am informed by the cl'erk of the con1mon pleas court of Auglaizc County; 

that judgment was entered in all · of these cases substnntially t+1e S<IIJI C as in 
the case submitted to Judge Day, and that none of the cases were dismisscd1 
without ·prejudice. 

It seems very clear, therefore, that the question of the 'ow:ncrship -·of the: 
oil produced under these leases is res judicata. 

Vei·y truly, 
J E. Tooo. 

• Assistan.t Attorney. General. 

RIGHT OF R. R. COMMISSIONER TO DECIDE. AND· DETERMINE· 
SAFETY · DEVICE USED AT GRADE CR0SSINGS. 

1-lou. R. S. 1\.uylcr, Columbus , Ohio. 
: C?r.uMnus, Otuo, Augus~ 17. 1900. 

D:t::AR Sue - Your inquiry just received involves. an answer to t l)e fol
lowing question: "\;\/here a railw~y company, eithe1' steam or elcchic, seeks. 
to cross, at grade, with its tracks a11other railroad, has the Railroad ComnliS
sioner the 1·ight to determine that a safety device is needed at such crossing, 
and also what kind of device should be 1.1sed, whether interlocker, derail, gates, 
or a combination of these devices?" 

Section 247f, R:· S., provides: · "In case, however; one· rai\ro;td company· 
or an electric railroad company shall hereafter seek to· cross at grade with its . 
track, or tracks, the track, or tracks, of another railroad, the railroad company, 
or the electric, railroad company, seeking to cross at grade shalt· be compelled 
to provide interlocking· or other safety devices put in· to tlie satisfaction of the 
said commissioner of railroads to protect such crossing, and to pay all c·osts of 
such. appliance , together with the expense of putting tl'lem in. Tlie ft1ture nlain
tenance and operntion thereof shall be equally appo1'1:ioried between the two· 
or more roads by the said commissioner of railroads and telegraplis; provided · 
this act shall not appl)' to crossings of side tracks only:" 

· F rom the provisions of this section it will be observed that a railway com- . 
pany seeking to cross, must provide a safety device fo1· such cross~1g to the 
satisfaction of the Commissioner of Railroads- a watchman is not a S<tfety device.-. 
The purpose of the provision requiring a safety device to be erected to the· 
satisfaction of the Commi~siorier of Railroads· was to enable him·. tipon tlie· 
examination of each crossing to cleterllline from tlie particulm· s~nr9undings~ 
what particular device would best subserve the purposes of safety; and tlien· 
enforce its erection. While the.· Commissioner of Raili'oads can not arbitrarily, 
and without· reason, order any kind of safety device; or interlocl<eJ' lie 111ay 
choose, regardless of the needs of the particular crossihg, . yet, lie is given a 
wide discretion, and, unless that discretioi1 is clearly· abusecl', . there is · no· appeal' 
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from his decision. And, if from the peculiarities of any particular crossing, the 
. Commissioner is of the 'opinion that there ought to be a combination · of the 

devices mentioned, e. g., .the derailing device and gates, the railroad companies 
must submit to his judgment. 

Very truly yours, 
J. M. SHEETS, 

Attorney General. 

RIGHT OF A MAGIStfRATE TO REMIT F INES IN OHIO BOARD OF 
PHARMACY CASES. 

COLUMBUS, OHIO, August 20, 1900. 

William R. Ogier, Secretary Ohio Board of Pharmacy, Columbus, Ohio. . 
DEAR SIR : - In ·your communication of August 18 you present the fol

lowing statement o£ facts: 
Upon a prosecution instituted by the Ohio Board of Pharmacy against 

George S. Binckley before John B. Fletcher, Mayor of the village of Kenton, 
Ohio, $aid Binckley was found guilty of a violation. of Section 4405, R. S. , and 
was ·fined $20.00 and costs, and afterwards said Mayor remitted or attempted 
to remit said fine of $20.00. And the question presented is, has the mayor 
authority to remit such fihe? 

The fine in question was imposed by virtue· of Section 4412, R. S., which 
reads as follows: 

"If any person violates any of the provisions of Section 
4<105, Revised Statutes, he shall be deemed guilty of a misde
meanor, and on conviction shall be fined not less than twenty 
dollars nor more than one hundred dollars, or be imprisoned 
not less than twenty days nor more than one hundred days or 
both. * * * All fines assessed and collected under prose
cutions begun or caused to be begun by the Ohi0 board of 
pharmacy, shall be paid to the treasurer thereof, and by him 
covered into the state treasury monthly, to be credited to· the 
fund for the use of the Ohio board of pharmacy." 

It will be observed that the fine imposed in this case was the minimum 
smn provided for such an offense. In a Jetter from tJ:te mayor submitted with · 
your · communication, the mayor states that it has been a custom of the magis
trates in that locality to remit the fines when in the judgment of the magistrate 
he thought the case would justify. If such be the custom, it is certainly time 
to ascertain upon what foundation the custom rests. In cases where the amount 
of the fine is fixed .at the discretion of the magistrate or court, there can be 
no doubt that the magistrate might reduce or remit any fine imposed, but in 

· cases where . the amount is fixed by stafute, in my opinion the magistrate has 
no jurisdiction or power to remit the ,same. In the case under consideration 
the magistrate would be clearly without power to impose originally a fine less 
than the minimum provided by statute. As was said by Okey, C. ]., in the 
case of Dillon vs, The State, 38 0. S., 586: 

"Where the accused is properly convicted, it is the duty 
of the presiding judge to 'pronounce the judgment provided 
by law.' If the statute provides fine and imprisonment, he 
is clearly without· discretion to omit either as he is to fine for 
a less or larger sum or imprison fm· a shorter or longer term 
than that provided in the act.'' 
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If·at the time of the trial he is without authority to make the fine less than 
the statute requi res, fron1 what source does he afterwards obtain authority to 
make it less or remit it entirely? There cer tainly is no statutory authority for 
such a p1·oceeding. 

I am of the opinion, therefore, that the attempt of this magistrate to remit . 
the fine in question was entirely unauthorized by statute. 

V ery t ruly, 
]. E. Tooo, 

Assistant Attorney General. 

RIGHT OF T OWNSHIP TRUSTEES TO APPOINT DITCH 
SUPERVISORS. 

CoLm.mus, 01:110, August 20th , 1900. 

Edward L. Taylor, Jr. , Attorney at L(tW , Colu,mbus, Ohio. 
BEAR SIR:- In your communication of August 17th, you ask of this office 

an opinion as to tbe effect of House Bill No. 403, passed Apr il 13th, 1900, en
titled "An act to provide for the cleaning out and keeping in repair of public 
ditches , drains, and water courses, ·and to repeal certain section therein nained." 
T he sections repealed comprise , practically all the provisions of the laws relating 
to cleaning ou t and keeping in repair both county and •township ditches, and by 
the repeal of these sections the county commi'ssioners and township trustees are 
divested of all authority and control over this subject, while ·the act in question 
seeks to crea:te the office of Township Ditch Supervisor , and to clothe such officer 
with the po·wer and duty of looking after the cleaning out and repair of ditches, 
drains and watercourses. 

Sec-tion 1· of the act provides as follows : "That in any township in which 
there have been loca-ted and established county or township ditches, or in which 
county or township, ditches may hereafter be located and establ ished, there may, 
at the t ime and in the ntanner provided by law for the election of township officers, 
be eleoted a township ditch supervisor , who shall serve for a term of three years, 
and until h is successor is elected and qualif1ed. In case a vacancy occurs in this 
office, by resignation ·Or otherwise, the township trustees shall fi ll such vacancy 
by appointment until the next anual election." 

.Sect ion 13 of the act enumerates the sections repealed, and also provides 
that th is act shall take effect and ·be in force from and after its passag·e. 

T his act having been . Qassed by the Legislature alter the regular electi~n of 
t ownship officers for the year 1900, it follows, of course, that no township ditch 
supervisors were elected· at said election, and •the question presented is : Does 
this constitute a vacancy in t11e office of township ditch supervisor which may 
be fill ed in any township, by appointment of the township trustees as p rovided 
in Seotion 1, o f said act ? 

The trus tees are empowered to appoint when a vacancy exists by " resigna
t ion 01· otherwise." This language is sufficiently comprehensive to empowet: the 
trustees to f11l a vacancy existing before any person has ·been elected to the office, 
as well as a vacancy occurr ing after a person has been elected. I repeat, they 
would be authorized to fill a vacancy. But is there· a vacancy? T wo th ings are 
necessary to constitute a vacancy in office. First : There must be an office in 
existence. Second : There must be no one entitled to occupy it. The difficult 
question in this case is to determine wliether o1· not there is an office in ex ist
·ence. Evidently , the act was neither skillfully drawn nor carefully cons;1ered 
by the L egislature. Wh ile all the provisions relating to the cleaning out and 
1<eeping in repair county and township ditches are unconditionally repealed, al-
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most a fu ll year must elapse before the act can be made effect ive by· the election 
o£ tqwnship ditch supervisors to carry out its provisions. Not only so, but the 
.statute, by its terms, is merely permissive-not mandatory. Note the language
"There may be elected." So, it would seem, on the face of the sta-tute, to be 
optional with each township to elect a supervisor , and <thus carry out the purpose 
of the act or not as ·they choose. A consideration of the ir;1portance, both to the 
public health and convenience, as well as the individual welfare of tho.se whose 
lands are liable to ·overflow , of keeping the public d itches, etc., in good workiing 
order, leads us to scrutinize this act closely to find, if possible, a way to ma!<e i·t 
effective. We would have no diffi<.:u lty in doing this i[ the Legislature had used 
the word "shall" elect, instead of "may" elect. This would have made it man
.clatory upon each township to elect such an officer , and the office might be con
sicjet·ed as fully created by the act. ·whereas, if the statute should be construed 
as· permissive, or one of authorization only, then the office can not be con
sidered as existing in any township until it is determined, in some way, that that · 
panicular township should have such an officer. It certainly could not have 
been the intention ·of the Legislature that any township containing public ditches 
.should be left without any provision for keeping such ditches in repair. Yet , 
s uch would be the effect if you consider t his aot as merely author izing each town-
ship to accept its provisions or 1iot, as they may see fit. ·· 

In considering the question of inten tion the title ·of the act may be ·examined. 
This, as before given, s.tates the act to be "to provide for the cleaning out and 
keeping in repair of public ditc'bes," etc. If it had been the intention to make the 
act permissive, merely, surely more apt language might have been found to ex
press that purpose in the title. The word "may", howe:ver, or other words of 
permission o r ·author izatiott, is sometimes constru.ed as mandatory. And par
t icularly when the -public interests require such construction. 

The word "may," acc9rding .to the ordinary ·uses of lan
guage,, is a term of authorization only. It confers a power, · 
faculty, or discretion, bu.t does not impose a positive com
m~nd. Yet there are cases, not infrequently occurr ing, in 
which it is necessary to understand that this term was used 
in an imperative sense, this necessity arising from the fact 
.that the plain meaning of the Legislature, as gathered from 
the whole statute or from the general scope and pttrpose of the 
enactment , was to impose a posi-tive command , instead of a 
mere permtSS>ton. Moreover, <the word must. sometimes be 
taken as mandato ry in order to sustain public or private . 
rights. T hus it is well settled that '.'may", in any statt~te , 
is to be .const;·uecl as equivalent to "shall" or "m ust" when 
the public interests or rights a re concerned, and when the 
public or third persons have a right de jure to claim t hat 
the power granted should be exercised." 

Black on Interpretation of Laws, page 155. 
"The conclusion to be deduced from the aut<horities is that 

where power is given to public officers in the language of 
the act before us, or in equivalent language, whene,,er the 
public i11terest or individual rights call for its exercise, the 
language used, though permissive in form, -is , in effect, 
peremptory:" 

Sutherland on Statutory construction. Quoting from 24 Minn. , 300. • · 
"·Where authority is conferred •to perform an act which 

-the public interest cle.mands "may" is generally regarded as 
imperative." 
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Okey, J., in R.R. Co., vs. Mo,vatt, 35, 0. S., 287. 
The act in question is certa.inly one in which the public interests are involved. 

And, from the authorities cited, the word "may" as used in the first section of this 
act, should be construed as mandatory, thereby creating in each township in 
which county or township di.tches are located, the office o£ township (!itch super
visor. This is still farther shown to have been the intent of the Legislature when 
it is considered that there is no authority given in the act, to any person, o r body 
of persons in any ,township, to determine whether or not the act shall be made 
applicable to such township, -or whether or not such officer shall be elected. If 
then, the sotatute creates the office -of township ditch superviso;, and no person has 
been elected to fill said office, >then, in my opinion, there is a vacancy in the 
office, which may be filled by appointment by the township trustees until the next 
regt~lar election. The statute, by its terms, is to go into effect from and after its 

· passage. It cannot go into effect in part, but must be effective as a whole, hence, 
the provision crea:ting the office of to·wnship ditch supervis-or is in effect from the 
passage of the act. The· office being in existence, and no person authorized d:o 

. occupy it, · then there is a v·acancy which may be filled as above shown. 
While' this quest ion is one that does not properly pertain to either the office 

of the Attorney General or that of the Prosecuting Attorney, unless the ques
tion should be presented by the county commissioners to the Prosecuting At
torney as to their powers and duties, yet, in view pf the importance ol the ques.tion, 
and the general public interest a1tached thereto, I have ot:aken the pains .to investi
gate the matter as1 fully as my time would permit, with the resuLts above stated. 
I am, 

Yours very truly , 
]. E. Tooo , 

Ass't Attorney General. 

RIGHT OF COUNTY SURVEYOR AT END OF TERM TO COMPLETE 
UNFINISHED WORK 

CoLUMBUS, Otno, August 22nd, 1900. 

George tv. Risser, Attome,,, OttMva, Ohio. 
DEAR Snt :·-Your i1iquiry requires an answer to the question, whether the 

county surveyor, by virtue of the expiration of his term of ·office, can no longer 
act as the engineer in county ditch and road proceedings where he had during 
his term of office been appointed by the county commissioners as such, and has 
partially completed the work required of him by such appointment. . 

In my opinion he is entitled to continue to act as such engineer until the 
completion of the work, .unless for good cause he is removed· by the commissioners. 

If by virtue of his office alone, the county surveyor were reqt\irecl to act as 
such engineer without any affirmative action on the part of the commissioners, 
and without any affirmative action on his part, in order to qualify himself for the 
position, then it would be clear that the successor must take up the work where 
the predecessor left it at the end of his term, but such is not the case in the 
question submitted by you. The county surveyor is not entitled to act as such 
engineer merely by virtue of his office. Before he can act he must receive an 
appointment at the hands of. the commissioners; not only must he receive an 
appGintment before he can act, but he must execute a bond conditioned for the 
faithful perfon11anceof his duties; Section 4494, R. S. W hile S~ction 4454, R. 
S., provides that the commissioners shall appoint the county surveyor as such 
engineer, yet it no where provides that aftet· he has been appointed and qualified, 
and has accepted the position,. his. duties shall cease upon the expiration of his 



ATTORNEY GENERAL· 149 

term of office. It has been held by the courts again and again that a statute 
· will not be ·so construed as "to work an inconvenience unless it plainly requires 
s~1ch construc.tion. If tl~e appointment of such engineer ends with his office as 
surveyor, then a new appointment must be made and a new bond given by the 

.. appointee ·and the successor take up the work where the predecessor left it, which 
would, in many instances, create confusion and great inconvenience. Hence, as 
the statute does not provide that the appointment as enginee1' shall end with his 
official term as surveyor, there is no reason, in my judgment, why this provision 
should be read into the statute by interpretation. 

There is · still another reason that might be urged with considerable force in 
support of the conclusion reached in this opinion. 

Before the amendment of Section 4454 and <1455, R. S . (93 0. L., 65), Section 
1181 provided that "when the services of an engineer are required with· respect 
to roads, turnpikes, ditches, etc., the county surveyor shal l act as such engineer." 
Section 4454 provided : "If the commissioners find for the improvement they shall 
cause to be entered on their journal an order directing the. county smveyor, or 
an engineer to go upon the line," etc. It will' be observed, by reading these two 
sections, that Section 1181, in terms, required that the county surveyor should act 
as engineer lri ditch proceedings, yet the court, in construing these two sections 
together, held in Ginn vs. Commissioners, 11 C. C., 396, that the commissioners 
might, in thei r discretion, appoint an engineer in ditch proceedings, other than 
the county surveyor. On March 25, 1898, Section '!454 was amended so · as to 
read as follows: "If the commissioners find for the improvement, they shall 
cause to be entered on their journal <ul order d irecting the county sm veyor to 
go upon the line," . etc. And section 4455 was amended so · as to read as follows : 
"The comli·1issioners shall , a lso, by ·their order, direct the county surveyor to 
make and return a schedule of all lots," etc .. thus eliminating from. these sections 
the words "cir engineer." But en April 22nd, 1898, being the same session at 
which.··the amendments above referred to were made, Section 4455 was again 
amended so as to include the words "or 'engineer." 

Section 4494 provides: "The commissioners shall re
quire each surveyo·r o r engineer appointed' by them under 
the provisions of this chapter, to enter into a good and 
sufficient bond, covering all the ditches upon which he may 
be appointed, with surety to be approved by them, condi
tiona l for !l;e faithf ul performance of his duties, in ' a s um to 
be fixed by the commissioners; and an action may ·be 
brought on such bond by any person aggrieved by a failure 
of the s urveyor or engineer to do his duty in the name of 
!<uch pa1·ty, and recovery may be had for his use and ben~fit; 
but if the county surveyor shall be appointed by the com
missione1·s, under the provisions of this chapter, he shall be 
liable upon his officia l bond for the faith;ful .Perfonnance 
of his duties, and an action may be brought on such bond 
as aforesaid." 

It is 1·eadily seen f rom reading Sections 4455 and <1494, and especially 4494, 
that it was contemplated by the legislature that the commissioners might appoint 
somebody other than the county surveyor to act as engineer in s uch proceedings: 
If then they still have the power to appoint a person other than the county 
surveyor, most a·ssuredly the duties of such engineer would not cease upon the 
expiration of his te rm as county .survcyoL If the commissioners are never to 
have any discretion, oi· can never appoint anybody except the county surveyor, 
why ,make the appointment at all? 'Why did not the legislature provide that the 
county surveyor should, by virtue of his . office, perform all these duties without 
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an appoinfh1eni by the commissioners. Power to appoint usually implies discre
tion in tite selection of the appointee. If the legislature did not intend to permit 
the exercise of such d iscretion on the part of the con11nissioners it should logically 
have el iil;linaied all the provisions with reference to the appointment of an engi
neer, and made it one of the official duties of the county s urveyor to act in all 
such cases. It is appat·ent, also, that there are good reasons why the legislature 
should confer discretion upon the commissioners in making such appointments. 
The COlinty surveyor might, by reason of other pressing business, sickness, or 
interest in the proceedings be unable to perform the duties requ ire.<], hence if no 
discretion were lodged in the commissionep, it might cause embarrassment and 
delay. 

For the reasons above suggested, notwithstanding the amendment of the .statute, 
I am rather inclined to the opinion that the commissionet:s still have power to 
make an or iginal appointment as such engineer, and select some person other than 
the county surveyor; 

Yours very truly, 
J. M. SHEETS' . 

Attomey General.. 

PLAClNG SAFETY DEVICES UPON STATIONARY BOILERS. 

CoLUMBUS, OHIO, August 23rd, 1900. 

Flon. !. ~V. Knm1b, Inspector of Worllshops and Factories, Cohtmb11s, Ohio. 

Dr::I\R SIR :-Yours of August 21st at hand and contents noted. Your in
quiry requires an answer to the question as to what safety device is· necessary to 
be plaq:d upon stationary boilers for the purpose of sounding the alarm when 
the water becomes low, in order to comply with the enactment of the last general 
assembly requiring low water safety alarm columns to be placed upon stationary 
boilers. 

The purpose of the enactment of this law was evidently to require a safety 
device to be placed upon all stationary steam boUers that would be effectual in 
sounding th.;; a larm when the water becomes low, in onler to reduce the danger 
of explosion to a minimum. The only theory upon which this Jaw can be upheld 
is that any device that will subserve the purpose named will satisfy the law. 
No more could the legislature require the use of any par ticular device than it 
could reqttire the use of any particular make of boiler. Hence, the only im
por tant question for you to consider is whether tl;e device will subserve the pur
pose of sounding the a larm. If it does, your duties are at an eqd. I will say 
also, that in my opinion, the ·operators of such boilers have the discretion to 
purchase any make that, upon being tested, subserves the purpose of sounding 
the necessary alarm. 

Very truly, 
]. M . StiEETS, 

Attorney General. 

ARRESTING AND IMPRISONING A PERSON GUILTY OF VIOLATING 
AN ORDER OF A LOCAL BOARD OF H EALTH. 

COLUMllUS, OHIO, August 24th, 1900. 
C. 0 . Probst, M. D., Sec·retary State Board of Health, Col1tmbt/,S, Ohio: 

DEAR Sm :-Your inquiry addressed to this department is before me as con
tained in the letter o( G. Newland , member of the board of health of Alger, Ohio , 
relative to the imprisonment of any persoti found guilty of willlully omitting 
to obey a lawful order of a local board of health. 
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In answer thereto, would say, that i( the accused person has not been guilty 
of any such offense before, and the case under consideration is for the first 
offense, imprisonment cannot be made part of the penalty, and in any event 
the accused could not b~ imprisoned unless the affidavit upon which the prosecu
tion is instituted contains the allegation that the offense is a second or repeated 
offense. Tl)at seems to be jurisdictional before the right to impr ison . is per
mitted. I can see no objection, however, when a person continu~s to violate 
sllch lawful order as may be m;;d: by a local board of health, to immediately 
re-arrest h im, because a continued violation at the time subsequent to the first 
violation constitutes a new offense, and under such second or repeated offense, 
the accused, if found guilty , may be imprisoned for any time not exceeding 
ninety days. 

The letter of Mr. Newland is returned herewith. 
Very truly, 

J, M. SHEETS' ' 

Attorney General. 

RIGHT OF EXAivliNER TO REVOKE LICENSES-CONSTITUTION
ALITY OF CINCINNATI LAW FOR STATIONARY ENGINEERS. 

CoLUMBUS, Omo, August 29th, 1900. 

Hon. George ll!f. Collier, Chief Examiner of Statio11ary Engineers, Col1mtbtts, · 
Ohio. 
DEAR SIR:-Your favo r of the 28th inst. requesting an opinion of me upon 

various questions ·suggested -therein is before me, and I will t-ake them up in the 
order presented by you. 

Question 1. lf an engineer refuses to take out a license 
after being duly notified and given a reasonable opportunity 
to do so, do we swear out a warrant for his arrest, or do we 
place the matter in the hands of the prosecuting attorney o.f 
the county in which said engineer resides? In such a case do 
we proceed against the e1,1gineer alone , or do we make his 
employer or employers also liable? 

' By section 19 of the act of March 1st, 1900, which prescribes the dut ies 
incident to your office there· is required of each district ex-aminer appointed by 
you to notify every person operating a boiler or engine in such districts, not 
including those exempted froin the operation of the law as mentioned in Section 
1, to apply for a license under such act, and to g ive such person a reasonable 
opportunity to take the examination therefor, and by Section 11 of said act, 
which is the section that proyides a penalty for non-compliance therewith, it 
is provided that any owner, user, or engitieer who after being notified as above 
set forth, and wh<J viohtes any of the provisions of such act shall be fined not 
more than $100, nor less than $10. The first requisite in the assessment of a 
penalty for disobedience or infraction of the law is that the engineer be·notified, 
as required by Section 10. If he has been so tio tified ~nd refuses or neglects, 
after a reasonable opport\mily, to take the examination and secure the necessary 
license to carry on h is occupation, any one may lodge a complaint against him , 
by filing an affi<hwit before a just ice of the peace of a!1Y township in the county 

. where he resides, or before any police justice, or mayor of a city wherein he 
may reside. The act is made operative upon owners, users or engineers. But I 
incline to the belief that those terms would be restricted in their application, 
as it is a criminal statute and should be strictly construed , and would be limited 
to the person or persons operating the boiler or engine.. It is not compulsory 



152 ANNUAL REPORT 

upon the prosecuting attorney of any county to appear and prosecute cpmplaints 
under this act before examining magistrates unless he does so merely as an 
attorney, and employed for that purpose. It would be necessary, therefore, in 
the enforcement of the law to have the affidavit made by some one familiar with 
the facts, and if needed, to employ counsel to represent you. 

• Question 2. Will the dist rict examiner or the chief ex
aminer have the right to go into the eng ine room of an en
gineer whom they have found to "be guilty of neglect of dut) 
or . intoxication to take his license away from him? W ill it 
be necessary to take said engineer's license away from hin1 
in order to revoke the same? 

The chief examiner, nor any district exan1iner appointed by you has not 
the express power granted to him, by statute, to take away a license from any 
person· who has received the same. The revocation of a license can only be 
done after the proper hearing for the various causes set forth in Section 6 of the 
act., viz. : ' 'For intoxication or other sufficient cause." It is not necessary to 
get corporal possession of a license that has been issi.ted by you in orded to 
revoke the same. · The revocation of a license is a matter of finding or judgment 
upon proper hearing had before you or your district examiner, and such revoca
tion docs not consist in the corporal destruction of the license, but your 11nding 
or judgment, if the acc~tsed is found guilty , operates to revoke the power there
tofore granted , and disqualifies him to any longer operate as an engineer, until 
a new license be granted him, o r the finding against him be, itself, revoked . 

. Question 3. If an engineer takes out a license under 
an old ordinance granting cities and villages the authority 
to prO\ride, by ordinance, for examination, regulation and 
licensing of stationary engineers, and said license having been 
dated January 1st, 1900, and the law under· which power to 
issue Stich l icense was g iven to city and village councils hav
ing been repealed, can we compel such engineer to take out 
a state license before the expiration of said city license? 

On ·the 30th day ·Of J anuary, 1885, the legislature enacted a law 
auth<Jr izing the council of cities and villages to provide by ordinance for the 
exan~ination, regulation and licensing of station<HY engineers and others• (82 
0 . L., . 13). · Under this law it is stated the council of Cincinnati passed an 
ordinance appointing officers to conduct examinations for, and to issue licenses 
to those who were qualified to receive the same. This .act remained in effect 
from January 30th, 1885, to 1\•Iarch 1st, 1900, and I understand, from your letter, 
that the ordinance of th~ city council of Cincinnati has not, dur ing that t ime been 
repealed, and that city, and possibly others, have continued to license engineers. 
By the enactment of the law above citeC.l (82 0. L. , 13) there was grant:ecl to 
cities and villages, 11mong their enumerated powers as contained in Section 
1692, Revised Statutes, the further special power bf p roviding by ordinance 
for the· regulation and licensing of stationary engineers. This power was thus 
conferred upon such municipalities for the first time. By Section 13 of the act 
of March 1st, 1900, 94 0. L., pages 33 to 36, the act of January 30th, 1885, 
was express!)' repealed, thereby taking away from cities and villages the · power 
to regulate and license such enginetrs. Your question relates to the ~ffect 
the enactment of the law of March 1st, 1900 , would have upon licenses issued 
under the various city ordinances prior to the enactmettt of the last mentioned 
law. 

Under Section 7 (94 0. L. ," 35) of the law in qttestion it will be found that 
the holding of a license by any person issued to h im under an ordinat1ce of a 
municipal corporation of this state, is qualiftcation of such person to receive 



ATTORNEY GENERAL. 153 

:.a license under the law in question without any further examination, thereby 
. presupposing in the question the fact that the power in municipalities to further 
issue licenses had ceased and been determined, TJ;,l law only has a prospective 
operation. Plainly the various village and city co~)ncils would have no power 
to continue after Iviarch 1st, 1900 ,. to pass ordinances under which to examine 

. and license engineers and others, r10r would they have power to longer do so 
·under existing ordinances passed pursuant to the law of January 30th, 1885. 
But the engineers .that have thus been qualified by the examination provided by 
the city or village ordinances pr ior to March 1st, 1900, have ·paid the ordinanct· 
fee required for such license. Such license constituted their right at the time in 
such municipalities to carry on their business of engineer, and withont it they 
had nQ such right, if the ordinance would so provide. Upon this subject the 
Supreme Court of Ohio have, in a . number of cases which arc similar in prin
ciple, held as follows: "The repealing clause affects nothing but the power to 
grant licenses in the future after the law became effecti.ve. It repealed the 

. authority in the law of 1831 (being a law to regulate the liquor traffic) to grant 
. any more licenses to retail spiritous liquors, but nothing further. There is no 
language employed expressive oi any intention to revoke or annul the unexpired 
license previously granted under it. The license was a privilege, an acquired right, 
which during its terms was not dependent on the continuance of the law under 
which it had 'been granted. The repeal of the law would simply take away the 

. authority to grant future licenses. I t is clear that the unexpired licenses were 
not expressly repealed .or revoked, and it is but fair to presume that if the 
General Assembly had intended any such thing, such intention would have been 

. expressed and provision made for refunding the money obtained for licenses 
revoked.'' 

Hearn against the State, 1st 0. S., pag·e 20. 
In the question before me I find that in the act of March 1st, 1900, there is 

no langtiage employed· from which it m<•Y ' be inferred that it was the intention 
o[ the legislature to revoke or annul the tlnexpired licenses issued by municipal 
co rporations, nor do I think it could be done unless provision was made for 
the repayment of the money which such person may have paid. "From this 

·· principle it would follow that i! a dealer who was in business at the time the 
prohibitory restr iction took effect, and who had paid his tax, and the time 
covered had not expired, should be prosecuted, and the defense that tL1e law, 
as applied to' him, was incapable of execution and therefore void, should be 
sustained, neither the statute nor the ordinance would be necessarily held invalid, 
but their operation simply restricted to the class to whom their provisions might 
legally apply." · 

State vs. Rousche, 47 0. S., •185. 
See also State vs. Frame, 39 0 . S. , 399 . 
Cooley's Constitutional Limitations, 6th edition, pages lHO and 341. 

Under the authorities above cited I hold that you can not compel an 
· engineer who has received a mimicipal license before the act of March 1st, 

1900, took effect, to take out a new license, but he would be permitted to 
continue under that license until the time covered thereby had expired, · and 
then be required to submit to an examination, and obtain a license from your 
department. 

Question 4. ·what bearing, if any, will the law· exempt
ing Cincinnati (House Bill No. 949, passed April 14, 1900) 
have on House Bill17, being the act of lVIarch 1St, 1900? Can 
one city in the state be exempted in such manner? 

After the passage of the act of Niarch 1st, 1900, 94 0. L., 33 to 36, a 
· special law was passed by the same legislature, under· date of April 14th , 
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1900, which is entitled "An act for the protection of . life and prope.rty in cities· 
of the first grade of the first class." Having, by its subject matter, necessarily 
reference to the city of Cincinnati. Under Section 1 of that act the mayor or 
that city is authorized to appoint two examiners to examine and license sta-· 
tionary engineers. Provides for their giving bond and their compensation, not. 
to exceed the sum of $1,800 each, per annum , payable from the genera l fund. 
of such city. Section 2 provides that the board of legislation shall provide by 
ordinance such rules and regulations for the examination and licensing of such 
engineers as shall be consistent with, and provide for the protection of life and'. 
property. Section 3 provides that any and al l acts which conflict with this act 
shall not apply to cities of the fi rst grade of the first class. Section 4 says that· 
the act shall be in force from and after its passage. 

It is plain to be seen that Cincinnati being .the only city of the first grade· . 
of the first class at the time that this special law was et,acted, sought to retain 
by such legislation the authot;ity vested in them by the act of January 30th , 1885, 
but which act had been repealed by that of March 1st, 1900. 

That o f March 1st, 1900, under which your department operates, is in mr 
view a law of a general nature, applying to all cities and counties alike. It 
provides a genera l method for determining the qualifications o f engineers, and'. 
establishes the head of such depar tment as a state officer. 

I am well satisfied that such law is a general law, and should have and does. 
have uniform operation throughout the state. But the act of April 14th, 1900 , 
applying to cities of the first grade of the first class , while it deals with a subject 
of a general nature, yet it attempts to provide that it shall only have a local' 
application, viz., to the city of Cincinnat i, and ·further attempts to qualify, 
limit and restrict the operation oi the general law first mentioned. 

Article 2 of Section 6 of the Constitution of 1851 provides : "All Jaws of a 
general nature shall have a uniform operat ion throughout the state." Is the · 
special act in question violative of this p rovision? In the case of Kelly against 
the State, 6 0. S., quoting from page 272, the Supreme Court o f this state said:· 
"Without undertaking to discriminate nicely or defi ne with precision , it may 
be said that the character of a law as general or local depends on the character 
of its ,subject matter. If that be of a general nature, existing throughout the 
state, in every count:,;, a subject matte1· in which all the citizens have a common 
interest. . .... then the linvs which relate to and regulate it are laws of a general' 
nature, and by virt l\e of the prohibition referred to, must have a uniform 
operation throughout the sl;\te.''· Such has been the approved de6nition of <~ · 
law of a general nature. T here can be no question raised but ·what the act ol ' 
April 14th, 1900, has but a special application, and not a uniform operath> n · 
th roughout the state. In the case of Falk ex parte. 42 0. S., quoting from 
page 642, the Supreme Cour~ again said: "Perhaps it is true that such a<:tt · 
(referr ing to a criminal act made especially applicable to Cincinnati) may · be a· 
greater evil in large cit ies, possibly a greater evil in Cincinnati than in an} 
other par t of the state, but the same may· be truthfully said wit!~ respect to · 
many-, perhaps a majority of criminal offenses. Take the : r ime of arson. It I• 

a grievous evil everywhere . and under some circumstances, a most atrocious · 
crime. It is an evil alike in town and country, but a far greater evil :n a . large · 
compact city like Cincinnati than in a small village o r hamlet or a sparse rwal' 
district. But does th is reason, or any other with which it may be supplemented' 
afford any ground, in view of our constitution, for punishing arson under local 
law?" Many illustrations might be given , but it is sufficient to say, 1 hat if we 
must assume merely becaitse Sectiol1 1924 was enacted , that the ).:gislature had' 
information showing that the necessity for such legislation with referenco to· 
Cincinnati was urgent, and therefore must be sustained, we would be comflclkd,. 
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on the same principle, to uphold local legislation on any and every subject 
however general the nature and subject matter of such legislation might be .. 
We are not willing nor are we permitted to adopt any such rule of construction;. 
and indeed to do so would be in effect to unsay what 'we have deliberately saicl 
as to the mandatory character of the constitutional provision we are considet' ing."· · 

This is made the more applicable when we remember that the act of March: 
1st, 1000, has a penal section connected therewith. It is criminal in character .. 
and to attempt any such special legislation to limit the application oi that act 
to all other counties except Hamilton county would be violative of the principles. 
of the constitution,. which we here invoke. vVitho~tt going at large into the 
citation of authorities upon this subject it might be pertinent to here cite in . 

. b'tief those which directly sustain the proposition contended lor. 
The State ex rei. vs: E llet, 47 0. S., 90. 
Hixon vs. Burson, 54 0. S . , 1!70. 

The State ex rei. vs. Davis, 55 0. S.', 15. 
The tSate vs. Gardner, 58 0. S., 599. 

Silberman et a!. vs. Hay, 59 0. S., 586. 
I therefore hold that the act of April 14th·, 1900, can have no effect at all im 

qualifying or limiting the application of'' the act of March 1st, 1900, under which 
your department operates, · nor is it o[ any force or effect upon which to base· 
an ordinance of any municipality for regulating and licensing stationary engineers, 
but that by the act of March 1st, 1900, all of that subject matter is delegated: 
to your office and under the rules and regulations as defined by the act in· 
question. 

Therefore, as incidental to the decision of the last question suggested, I 
would say that the special a·ct above referred to is, in my opinion, unconstitu-· 
tiona!, and o[ no effect. 

Yours very truly, 
]. M. SHEETS, 

Attorney General. 

EXTENSION OF TIME TO CITY BOARDS OF EQUALIZATION. 

CoLVMDUS, OHIO, Aug·ust 29, 1900. 

Ron. W . D. Gttilbert, A1tditor of State, Col1tmbus, Ohio. 
DEAR Sm:- Your communication requii·es an ans~ver to the following ques

tions: 
First: Can the time for the completion of the equalization of real property 

by decennial city and county boards of equalization be legally extended beyond the
time required by statute for them to complete their work? 

Second: If these boards continue with their labors in equalization of real prv
perty after the t ime named in the statute for them to close their session will have. 
expired, will their action be legal? 

Third : Is there any provision in ·the statute for the payment of the decenniat 
boards of equalization of Cincinnati and Cleveland? 

I can best answer the first two questions together. There is no provision for 
legally extending the time for the c0111pletion of the equalization of real proper~y. 
But it does not necessarily follow that whatever is done by the· decennial boaras 
of equalization aiter the expiration of the tiHle for them to complete their work wilT 
be illegal. If the statute limiting the time within which these boards shall com
plete their work is directory' then ·work clone after the expiration of this time wm 
be legal and binding upon the tax-payer. If, however, this statute should be con
strued as mandatory, then, of course, whatever is done thereafter would oe void .. 
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To determine whether this stat1.1te is directory or I\l.andatory the purpose of its enact.:.. 
ment must be considered. In my opinion the puqwse of enacting the statute limit
ing the time for these boanls to complete their laUors was to require system, and 
dispatch in the performance of their duties. · 

The decennial state board of equalization is reqi.lired to meet on the fit·st Tues
-day of December, and, in order to proceed with its labors, the returns from tile 
county and city boards must be before it. The Auditor of State should have some 
time before the meeting of the state board of equalization in order to tabulate re
turns from the city and county boards. These considerations evidently influenced 
the legislature in limiting the time within which the city and county boards should 
complete their work. This provision was not enacted for ti1e benefit of the tax-

. payer. He is nqt injured if the time limit is not strictly followed, hence, should 
not be heard to complain. 

Judge Field, in speaking fo r the court upon this .subject, in French against 
Edwards, 13 vVallace, 506, 511, says : "There are undoubtedly many statutory 
requisitions intended for the guide of officers in the conduct of business devoh•ed 
upon them, which do not limit their power, or render its exercise .in disregard 
of the requisition ineffectual. Such generally are regulations. designed to secure 
order, system, and dispatch in proceedings, and by a disregard of which the rights 
of parties interested can not be injuriously affected. · Provisions of this character 
are not usually regarded as mandatory, unless accompanied by negative worcl~. 

import ing that the act required sha II not be done in any other Jnanner p1· tirnc than 
that designated. But when the requisitions prescribt;;cl' are intended fot: the protec
tion of the citizen, and to prevent a sacrifice of his property, and by a disregard of 
which his rights might be and generally would be injuriously affected, they are 
not directory but mandatory." 

In Cooley on taxation, page 215, the author, in discussing directory and manda
tory provisions of the· revenue law says : "No one should be at liber ty to plant him
self upon -the nonfeasance or misfeasance of officers, under the revenue laws, 
which in no way concern himself, and make them the excuse for a failure on his 
part to perform his own· duty." 

Also on page 2Hl the same author, in giving illustrations of directory provi
sions, says, "So in general the fixing of an exact time for the doing of an <lCt is only 
directory, where it is not fixed for the P'llrpose of giving the party a hearing, or 
fo r any ·other pmpose important to him. 

From the foregoing observations I am dearly of the opinion that city an<! 
county decennial boards of eqt1alization may continue in session and in the pet
fot·mance of their duties after the statutory time for them to complete their work, 
without in any manner invalidating their action. 

I t does not necessarily .follow from this conclusion, however, that the mem
bet·s will be entitled to compensation for their services beyond the time limit, 
as it might be presumed the legislature was of the opinion that the time given wall 
sufficient for them lo complete their labors, and any services rendered thereaiter 
should be performed gratuitously. This is, at least, a mooted question, and I make 
the suggestions not with a view to g·ive· an opinion upon the subject, but in order 
that the city and county boards may not be misled by this opinion. 

As to the third question there seems to have been an oversight in · the legis
Jatme when it enacted the provis ion granting compensation to decem1ial boards of 
equalization. It makes complete provision for all boards "except the members of 
the. decennial city board of a city of the f1rst or ·second grade of the fit:st class." In 
the same ·enactment, 94 0 .. L., 248, provision is made for clerl{s ot these two boards 
·of eqtmlization, but nothing .is said about compensation to the members. I have 
scanned the statutes as thoroughly as I have been able with a view to find · get;eral 
provisions for compensation to decennial boards of equalization, but am unable to 
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find any. It is entirely clear that the author of what is known as the Hendley 
Bill did not intend that the expectation of compensatioi1 on the part of these two
boards should "turn to Dead sea ashes upon their lips," bl1t such is the result. 

I can not condemn too severely the very loose manner in which so many impon
ant bills have been drawn. This carelessness has resulted in no end of confusion. 

Very truly , 
]. M. SHEJ>TS' 

Attorney Generaf. 

RIGHT OF LESSEE TO RE'MOVE PERSONAL PROPERTY. 

CoLUMBus,. OHIO, September 5th, 190o: 

Hot~. Charles E. Perf?ins, Chief Engineer Board of P1tblic Works, Col1tmbt,s, Ohio. 
DEAR S1R:- Your communication of September 5th at hand. In this com

unication you ask an opinion from ti1is office on the following questions: 
1st. vVhat right, if any, have parties operating under authority of gas and 

oil leases of the form in use by this Department prio'r to the act of the last General 
Assembly in relation to oil leases, to remove all of their personal property, such 
as derricks, pipe lines, .drive pipes, casing, tubing, and other material · used Itt 
and about the construction and operation of the wells now located on their respective 
premises? 

2nd: What right, ownership, or title, if any, have the several parties to the
oil produced in and around the Grand Reservoir on property leased by the· 
state uncle~ the form of lease mentioned above, that have not yet been judicially· 
determined. by the Court of Com!'non Pleas of Auglaize county, Ohio? 

And of these in their order : 
The O~>nership of personal property implies the right to use and control th~ 

same in any manner the owner may deem best. This right necessarily exists unless 
the owner has, in some way, parted with his -right of control over his property. 
The answer to your first . question will depend, therefore, on whether or not . 
the lessees of the leases made by the State have parted with their right to remove 
their property fron.1 the pren1ises leased. This would present a separate question or. 
fact as to each lease. Not having all the lea~es before nie, it would, obviously, 
be impossible for me to answer the question positively as to each lease. I have, 
however, a printed form of lease made between the State of Ohio and The Man-· 
hattan Oil Company, Ma1·ch 12th, 1895. If this is the form -of lease referred to 
in yOtJr question, I find no provision in it that would deprive the owner of the· 
personal property mentioned in your question, of the right to remove the same; 
upon the expiration of the term of the lease. There is a provision in this printec.t·. 
form requiring the lessee to operate the wells drilled, if they shall prove producers, 
continuously tmti\ they are no lo11ger productive of any profit. This, of course, 
would prevent the lessee from removing such prope1·ty. as was necessary fo1· the· 
operation of any well, so long as such well could be operated with profit. But this 
Pr?vision, I take it, cottld not exist beyond the terms of the ·lease, and the lease 
bemg for t'.1e term of ten years the lessee could not be required to operate the well' 
beyond that period. 

. I ~m of the opinion, therefore, that the owner of the personal property men-· 
honed ll1 your question, would have the right, under the printed form 'of lease aqovc 
referred to', to remove any and all · such personal property, upon the expiration of 
t~1e lease, unless there should be written in any lease a provision restricting such-
nght. · 

In answ:r . to your second question I would say that it is the opinion of this. 
office that pnor to the amendment of the statute by the last General Assembly, the 
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Board of Public Works, and Canal Commission, and Chief Engineer of the Boar<l 
.of Public Works had no authority or right to lease the lands of the state for oil. 
The officers of the state being without authority to lease the lands of the state for 
.oil, the lessees under such leases acqt1ired no r ight or title to the oil contained in the 
Jand Jeaseo, but the title to che same remained in the state of Ohio, and if the 
lessees have removed the oil and converted it to their own use tl~ey would be liable 
:to the State of Ohio for the ·value of the oil so converted. Proceeding upon thi:; 
theo1·y, this office instituted proceedings against The Manhattan Oil Company 
to recover the value of the oil taken by said Company under . the lea~e from the 
,officers of the state. \iVhile this suit has not been fully determined, yet it is now 
conceded by the attorneys for The Manhattan Oil Company that the contention of 
this office is conect, and that tl1e State of. Ohio is the owner of all the oil produced 
.by said company from the lands of the state. The only li1nitation upon the ownet
.ship of t!}e state to the oil produced from the state lands under leases executed 
yrior to the amendment of the statute by the last. General Assembly, is found 
in the nine cases that wei·e instituted· in the Court of Common P leas of Auglaize 
.county, and in which the decision was adverse to the claim of the state. In these 
cases the question of ownership of the oil "is res adjudicata, and so long· as the 
lessees are op.erating under the tern1s of their lease, their right or title to the oil 
produced can not again be inquired into. I perceive that under this condition of 
.affairs some of the parties now operating under leases procured prior to the amend
ment of the statute may be indebted to the State of Ohio for the oil produced frorn 
such leases, and that if such parties are permitted to remove their machinery and 
personal property from said leases that the state might be left without remedy. 
'This fact, however, does not, in any way affect the legal principles involved, ana 
so long as the state does not, by judicial proceedings restrain the parties operating 
said leases from removing their property therefrom, I am of the opinion they will 
nave the undoubted right to remove the sa.1e as above indicated. 

Yours vei·y truly, • 
J E. Tooo, 

Assistant Attorney General. 

PAROLE OF PRISONERS. 

COLUMBUS, OHIO, Sepember 13, 1900.· 

.Boa·rd of Manage1"S of the Ohio Penitenticwy. 

GENTLEMEN :-Yours of September 13th at hand and contents noted. The ques
tion with respect to which you ask an opinion is whether a prisoner confined in the 
·Ohio Penitentiary, who has been convicted of murder in the second degree and 
whose sentence has been commuted to that of man-slaughter by the Governor, ' 
:is eligible to :apply to your board for parole under the provisions of Section 
7388-9, et seq., Revised Statutes. Section 7388-9 provides, that, 

"Said Bom·d of Managers shall have power to establish 
rules and regulations under which any prisoner who is now or 
hereafter may be imprisoned under a sentence other than 
for murder in t1Je first or second degree, who may have served 
:a minimum term provided by law for the crime for which he 
was convicted , * * * may be allowed to go upon parole· 
outside of the buildings and enclosures, etc." 

It viil1 be observed that under the statement of facts contained in your letter the · 
·prisoner is not now imprisoned under "sentence * . * * for murder * * * 
·in the second degree," for that sentence has been commuted to that of man
.slat\ghter, :aad he is now serving under the sentence for manslaughter. 
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The action of the Go:vernor in commuting the sentence for murder in the 
.second deg1·ee to that of man-slaughter, was in law a pardon of the h igher offen$e. 
'This pardon having been granted the pr isoner stands as though he had neve·r 
·,been convicted of murder in the second degree, but had been convicted of the 
.cr ime of man- slaughter only. In Knapp vs. T homas , 39 0. S., 381, Judge Okey 
:in sp.eaking for the court upon the effect of a pardon, says: 

"It is, in effect, a reversal of judgment, a verdict of ac
quittal, and a judgment of discharge thereon, to this extent, 
that there is a complete estoppel of record against further 
punishment pursuant to such conviction. Though sometimes 
called an act of grace and mercy, a pardon, where properly 
granted, is also an act of justice, s upported by a wise public 
policy." 

"A pardon re;1ches both the punishment prescribed for 
the offense and the guilt of the offender." Ex parte, Gar-
land, 4 WalL, 380. . 

"In contemplation of law it so fa r blots o'ut the off~nse, 
that afterward it cannot be imputed to him to prevent the 
assertion of his legal rights. It g ives him a new credit and 
new capacity, and rehabilitates him to that extent in his former 
position." Knote vs. U. S., 95 U. S., 149. 

"It obliterates in- legal contemplation the offense itself." 
Carl'isle vs. U. · S., 16 WalL, 151. 

"It is to make the offender a ne\v man." 4 Blackstone, 
Comm., 402. 

Under the habitual criminal act which provides that "every person who, aftt;,
·having been twice convicted, sentenced and imprisoned in some penal institut ion 
for felony, * * * shall be convicted, sentenced and imprisoned in the Ohio 
Penitentiary for felony hereafter committed, shall be deemed and taken to be an 
habitual criminal," it has been held that a pardon extinguishes a conviction so that 
it can not be considered under the provisions of this act. 37, W. L. B.; 382. 

It is evident to my mind fro!TI the foregoing that you cannot look upon the 
prisoner who is now seeking parole except as a person charged with the crime or 
man-slaughter, and as such, he comes within the provisions of the act relating to 
the parole of prisoners. 

Very truly yours, 
J. M. SHEETS' 

Attorney GeneraL 

ALLOWING STAMPS, STATIONERY, ETC., FOR THE DIFFERENT 
COUNTY OFFICES. 

COLUMilUS, OHIO, September 14, 1900. 

C. A. Reid, Prosecuting Attorney, W(lshington C. H., Ohio. 

DEAR Sue- Yours of September 12th at hand and contents noted. Your 
inquiry goes to the question: 

F irst: As to whether the several officers of the county may procure books, 
stationery aJld other supplies necessary for use in their respective offices and 
the commissioners order payment therefor out of the county t reasury. 

Second: As ·to whether the treasurer is entitled to payment for stationery 
and stamps used in writing· to delinquents and urging the payn1ent of their taxes 
due the county or state. 
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By the provision of Section 1284, R. S., the clerk of courts is atithorize<£ 
to procure books, blanks, stationery, "and a!·! things n~cessary to the prompt dis
charge of his duty" and the county commissioners are required to allow the 
same upon his certificate. I am unable, however, to find any provision of 
statute authorizing the other county officers to do likewise, but on the contrary, 
the statute seems to contemplate that the commissioners shall purchase these 
necessary supplies for the respective offices. · 

As to whether stamps are a proper itern to be furnished the respective officers, 
I am of the opinion that they are a part of the incidental expenses necessary to 
the proper discharge of the duties of the officers, and should 6e furnished and 
paid for out of the county treasury. It has been the custom so far as I am able 
to learn for eac'h officer to purchase stamps for his office. Yet, if the law is 
strictly followed, I presume the commissioners should buy the stamps and furnish 
them to the different offices. 

The treasurer in my 1opinion is clearly entitled to be allowed for stationery 
and stamps in writing to delinqnent tax payers and endeavoring to enforce pay
ment of taxes. The law requires him to make diligent effort to collect all taxes 
due, and if ·he is able to make collections in whole or in part by correspondence, 
I see no reason why he should not be allowed for stationery and stamps thus 
used. 

Very truly, 
]. M. :SHEETS' 

Attorney General. 

ORGANIZATION OF SPECIAL SCHOOL DISTRICTS. 

COLUMBUS, OHIO, September 19, 1900. 

Hon. Robert H. Day, Canton, Ohio. 
DEAR SIR:-Your letter of September 17, requesting an opm10n in the 

matter of The New Baltimore Special School District, is at hand. 'We have 
heretofore received two similar requests presumably representing both sides of 
this controversy, but have declined to answer the same. However, upon your 
request we will give our views of the matter as fully as our press of other business 
will permit. · t 

It appears from ·the special A~t of April 14, 1900 (94 0. L., 638), that the 
General Assembly established a special school district out of territory taken 
partly from Stark and partly from Portage County, and including, with other 
territory, 1!he territory formerly known and organized as !the New Baltimore 
Special School Distric·t. · I think it may be considered settled !that the legislature 
may constitutionally do this, although the Supreme Court has been upon both 
sides of the question. It is specially provided in the act establishing this district 
that the · same "shall be governed by the laws as now are or may hereafter be 
in force relating to special school districts except as hereinafter provided." Also 
that the organization of all districts existing within the territory embraced 
in the act are hereby abandoned and tha.t the act shall take effect and be in 
force from and after its passage. The a.ct also contains some provisions in rela
tion to the abandonment of this special district which it is not necessary to notice. 

It is apparent that some confusion exists in the minds of some of our corre
spondents in relation to the nature of this special d'istrict from the fact that they 
refer to it as a "special sub-district." Section 3885, R. S., enumerates the various 
kinds ·or classes of school districts in Ohio, to-wit: · 

"City districts of the first grade of the first class." 
"City districts of the second grade of the first class." 



ATTORNEY GENERA4 1611 

••City districts of the third grade oi the first class." 
"City districts of the first class." · 
"Village districts." 
"Special districts." 
"Tpwnship districts." 

1t b thus seen that. special districts are a distinct class of distr icts. Sub-. 
~listricts are merely sub-divisions of township districts,. whi le such a thing as 
.a special sub...:district does not exist. Each of these different classes of districts 
.have some special provision of statute applicable t.o such districts while there are 
other and general provision~ applicable to all districts. T he special provisions 
relating to special distrjcts are fo und in Section 3023 ct seq., R. S. As soon 
.as a special district comes irlto existence, whether created ·by act of legislature 
·or in any other maune~· , it necessarily becomes subject to all the provisions,. 
·of ·statute applicable· to specia( districts. I n the case under consideration tf1e·: 
.act creating the special school. district provides that this distl=ict shall be subject to,. 
such provisions, but · this was unnecessary. Neither was it necessary that the · 
act sho uld <.leclar.e that the other districts included in this territory should be · 
.abandoned, T his ·w:O.toJld follow as a necessary result from the incorp~ration . 
of the territory ~nt@ .a new district. The old organization must give way: the .. 
dividing lines must be ·obliterated before the new district cou ld have an existence. : 
It fo llows then that it was unnecessary for the legislature to make provision ·. 
in this act for the ~el:cction of a school board fo r this district, provision having 
already be<:n made by the statutes before referred to for the election of a board. 
for special districts. The old organization having been abolished both by spec,ial . 
enaetm.cnt and·by necessar.y operation of law, it is impossible that the .old board . 
of education of ~Th.e New Baltimore Special School District should continue to' 
have any power. It l1as been simply legislated out o f existence. The old! Glistrict<· 
has b·cen abandOlJe·d and the board of education with it. A new district ·Vi·.<UW 

been created and a new board o f education provided for. "Old th ings have passed 
.away and all th ings have become new." 

I assume in thi-s opinion that the new board o f education in this d istr i'ct. 
·was eleCted in conf(])rnJity with the p rovisions of Section 3924, R. S. 

Those who have written us on this subject have referred to the act of Aprit 
16,. 1900 (04 0. L. , :31.7), as having some bearing upoil this subject, but' I am· 
·unable to perceive that it has anything to do with it. This is an act fo r the . 

. cent1·alization of township schools and applies ~nly to township districts. As. 
the special district un-der consideration is not a township district nor in any way· 
·Oo:nncctcd with a township district', the act has no application. 

As to the fourth section of the act creating this special dis trict and which 
autl10rizes the board o f education when in its opinion it will be for the best 
inter·ests of the schools, to provide for the conveyance of pupils to and from 
the .sd10ol , the language is merely permissive . vesting the discretion with the 
boaTd of ed ucation , and I know of no rule of construction which could be 
invoked to make it mandatory. ' 

. As, to your second question in relation to the increase o f compensation o f 
townsh1p trustees in certain townships of Stark County as provided ·by act o f · 
the last General Assembly, permit me to say tha t as neither the prosecuting 
attorney of the county nor the Attorney General is the legal adviser o.f township 
tl:ustecs, I would suggest that if these trustees desire to know the effect of this 
statute upon their compensation, they should elllploy some good attorney and .' 
pay him for investigating the question for th em. 

11 

• I am , very truly yours, 
J. E. Tcmo, 

Assistant Attorney General. 
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:EMPLOYING TAX INQUISITOR BY RETIRING OFFICERS. 

CoLUMBUS, OJiro, September 20, 1900. 

'Thom<ts J. TrippeyJ Prosemt·ing Attor11ey, Vm~ )tVert, Ohio. 
DEAR SIR : - Yours of September 17 at hand and contents noted. The ques

tion submitted by you is whether two of the county commissioners and county 
.auditor can, under the ,provisions of Section 1443-1, R. S., legally employ 
.a tax inquisitor whose duties are not to commence until after the expiration 
.of the term of one of the co'tnmissionet:s who votes for his employment, the 
·other commissioner and county treasurer having· voted against such employment? 

In other words, can a retiring officer forestall ·the action of his successor 
.and employ persons · whose terms of service will not commence until after he· 
Tetires from office? H a retiring officer may forestall the action of his successor 
and make contracts which properlY. belong to the successor to make, he may 
reach out and thus tie the hands o! his successor, -mediate as well as immediate. 
Startling consequences would flow from such a holding, and it cannot be {H'e
sumed that one officer may voluntarily assume and perform the duties which 
pi·operly belong to his successor. 

"Sufficient unto the day is the evil thereof." It is enough for one officer 
to see that his own duties are properly performed; not to reach out and under
take to perform the duties of his successor. He is not responsible for the conduct 

-.of his succ·essor, hence, should not be permitted to perform his duties. 
A' 'vVe are not, however, left without adjudication upon ·the question at issue. 
'· ''· Appointments by outgoing officers.- "But it has been 

held that where an office is to be filled by appointment by the 
\..4il.;;..,_.; :governor, with the advice and consent of the senate, the 

~overnor and senate cannot forestall their successors by ap
pointing a person to an office which is then filled by another, 

1 , whose term will not expire until after the expiration of the 
terms of the governor and senators. And that an outgoing 
board of freeholders of a county cannot lawfully appoint a 
person to an office which will not become vacant during 
their official terms." 

Throop on Public Officers, Section 92. 
For the reasons above sugge~ted, I am 'or the opinion that the action of the 

two commissioners and auditor in undertaking to employ a tax inquisitor whose 
term was not to commence until after the expiration of the 'term of one of the 
..Commissioners participating in the employment, is wholly void. 

Very truly, 
J. M. SHEETS ," 

Attorney General. i 

~RELATION OF NORMAL SCHOCks TO PUBLIC SCHOOLS. 

CoLUMBUS, Omo, September 25th, 1900. 

J¥. H. Fuller, p,·osect,ting Attor·ney, Wauseon, Ohio. 
DEAR Sm :--Yours of September 22nd at hand and .contents noted. The_ ques

-tion for solution is whether the Fayette Normal College, which receives an annual 
- s~un of $1 800 from the school board of Fayette special district. fot: educating the 
-children ~f the · district above the grade of a gramn1ar school · is, within the 
·meaning of the school laws of Ohio, one of the public. schools of the state, which 
Boxwell graduates may attend, the tuition for which attendance is to be paid by 
·the township school district from which the pupil is accredited. Clearly it is not. 
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T he public schools of the state are those which are supported by taxation 
;received directly from the treasury, as part of the public school funds of the state, 
the di rectors of which are elected by the people, and the schools managed ac
cording to the provisions of the statutes relating to common schools. When 
this test is applied to the Fayette Normal College it fails to come within the 
category. As I gather from your Jetter, this college gets none of ·the public 
fun ds except by, virtue of a private contract between it and the board of educa
tion of Fayette special school district. The trustees of the college are not elected 
by the electors, no1· is the coflege organized, controlled or managed under and 
by virtue of the provisions of the statutes relating to common schools. 

Yours very truly, 
J. M. S HEETS, 

Attorney General. 

BUILDING AND LOAN ASSOCIATIONS INVESTIN".G THEIR FUNDS 
I N BONDS, STOCKS, ETC. 

GoLuMnus, Otno, Oct. lOth, 1900. 

Ho·n. Roscoe J. Mau~·k, De[wt3• Inspector of Bu-ildit~g a11d Loan Associations, Co
hm~lnts, 0/tio. 

DEAn Sm :-In your conlmunication of October lOth, 1900, you request from 
.this office an opinion as to whethet· certain clauses in Section 3, of the Building 
.and Loan act of ·May 1st, 1801, grant to a building and loan association power to 
invest its funct;·· other than the fund reserved for contingent losses, in bonds· or 
stocks; also whether there are any other provisions of law authorizing such 
investments. 

The clauses referred to in Section 3 read as follows:-
(a) Such corporation shall haYe power to acquire, 'hold 

encumber and convey such real estate an,d personal prop&·ty 
as may be necessary for the transaction of its business, or 
necessary to enforce or protect its sectirities." 

(b) "Such corporation shall have all such other po~vers 
as <tre necessary and proper to enable such corporation to 
carry out the purpose of its organization." 

Building and loan associations are organized and conducted under the general 
1aws relating to corporations, except as otherwise provided in the act above re
ferred to. Section 1 of this act declares that "a corporation organized for th~ 
purpose of raising money to be loaned among its members shall be known in 
this act as a building and loan association." Section 3 of the act above referred 
to contains the speci f•c enumerations of the powers of such corporations, among
which are the two clauses above quoted. A careful reading of the entire section 
defining the pow.ers of such associations in Ohio discloses nothing inconsistent 
with the pttrposc for which it is declared in Section 1 s uch associations may b~ 
formed. In this respect the statutes of Ohio simply follow the commonly ac
cepted notions of the object or purpose of s uch associations. 

"The primary design of building associations is, to en
courage the acuqisition of real estate, the building .of dwell
i~lgs, the ownership of h omesteads - to i ~crease the propor
t~on of property · holders among that class of the popula..:. 
hot~ who~e slow _and laborious earnings are, by reason of 
theu· pettmess, most ft~gitive, and generally spent before they 
re~ch a stun of. sufficient magnitude to back a desire fo1· 
those guarantees of good citizenship which the policy of our 

....... 
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law has always found in landed property." Endlich on Build
ing and .Loan Associations, Section 91. 

· ''The defendant is a bui lding and loan association. Such 
a body exists for the equal benefit of all its members, who 
are presumed to be persons whose earnings are small, and· 
who seek to usc small weekly savings in procuring suitable 
homesteads. £,·ery member is presumed to become, a~ some 
time, a borrower to the extent of his interest. Building as
sociations are not intended to enable money lenders to obtain 
extraordinary interest, bu t they are intended to help in se
curing homes with the aid of small incomes. T hey may be
come oppres5ivc. and they may be conducted so as to bring 
hope and secure comfortable homes." <13 0. S., 373. 

It is well established. both upon principle and · authority. that the first use· 
which a building and loan assot:iation must make of its money, is to supply the· 
needs or demands of those of its members who desire to bqrrow, and it certainly 
is beyond question that so long as the members stand ready to borrow the money 
of the association, g iving proper security therefor, the association has no right' 
to make usc of the money for any other investment. 

A case might arise, however, . in which an association would have money 
which could not be loaned among its members, and the question would then be· 
presented whether this n1oney should be pennitted to lie idle in the treasury· 
o·f the associat ion or should be invested in interest-bearing securities or other
wise, so as to J~roduce some profit fo1·· the association. It might be proper to· 
remark in this coimection that the power given to such · associations to receive
money on deposit and pay interest the1·efor, is specifically limited to the demands· 
made on it by its borrowing members or depositors; i. e., such associations have 
no right to accumulate a fund by rcceiYing deposits in excess of the sum needed· 
to supply its 1uembcrs who desire loans. vVhcre an association. however, has 
funds derive<! from contr ibu tions. of its members, which it is unable to loan among 
its members, the question as io the right of the association to invest such funds 
in bonds, stock or other securt ies or forms of property, must depend entirely upon 
the powers granted to such associations. In so far as the clauses above quoted· 
from Section 3 o f the bui lding <L<;sociation act are concerned, it is believed that 
they confer no powers which such associations would not have were these cla11ses 
eliminated from the statute. In o ther words, they merely contain a specific grant· 
of powers which otherwise would be implied. Every corporation has "such powers 
as are necessary and proper to enable such corporation to cany out the purpose· 
of Its org-anization." And among such necessary powers would be the power 
"to acquire, hold, encumber and convey Buch real · estate and personal property· 
as may be necessary fo1· the transaction of its business or necessary to enforce or 
protect its securties." T hese clauses, therefore. add nothing to the powers granted 
such corporations. Such necessary or implied powers, however, must be exen::isecr 
in . connection with .the purpose fo r which s uch association is incorporated. and· 
this, as before stated, is to raise a fund to be loaned among its members. The· 
Supreme Court of Ohio, in coqsidering the building and loan act of May 1st, 1868, 
held tl)at such associations were not authorized to use their funds in loaning the· 
same to and pu1·chasing and ·d iscounting notes from persons other than . its mem- · 
bers or. depositors UJ~On any terms. (29 0. S., p. 92.) 

In consiclering this question, Gilmore, J.. said :-
"The first section of the law declares the purpose of such 

associations incorporated under it to be "raising money to be 
loaned among its members and depositors of such corpora

... , • . , tion, for use in !)ttying lots or hquses, oi· in building or re-....... ~ .,.,.... ..... 
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pairit1g l,wuses, or other purposes." The declared purposes 
here are plain and unmistakable. * * * There is no coun
tenance to be given to the idea that associations incorpor
ated under the act above referred to can be used by capi
tal ists as instrumentalities for obtaining more than the legal 
rate o f interest on theit· money by depositing it with the as
sociation, and 11aving it used in modes foreign .to the de
clared purposes of their organization." 

165 

l n the case of the State of Ohio ex rei. vs. Oberlin Building and Loan Asso
rciation, 35 0. S., 258, Okey, J., uses this language:-

"That the association has abused its corporate powers in 
several particulars admits of no doubt. It has refused to 
loan its funds to its members, and it has established such 
rules and regu lations, a nd so' conducted its business by di
viding its funds and otherwjse, as to •prevent the loan of its 
funds to a member, under the system of competitive bidding 
contemplated in the statute, and provided for in ·the by-laws 
of the company. It has, indeed, loaned its fu nds, in many 
instances, to persons who were not members of the associa
tion. The illegality of such n course is clearly stated in 
State ex re i. vg: ·Greenville Building and Saving Association, 
:!!) 0 . S., 9~." 

I find no. provision of statute authorizing the use of the money of a building 
·and loan nssocintion for any other purpose except in making loans to its mem
:bers. and am of the opinion therefore, that the use of the money for the purpuses 
you sttggest, i. c., to purchase bonds, stocks, etc., wo~tld be clearly illegal, . not 
'being within the prescri,bed powers of bui lding and loan a~sociations noi· included 
in the implied {>owers of such corporations. Such a use of the funds of the 
company would cer tainly have no connection with the purpose for which such 
:as!>ociatious are organized and would be even a greater abuse of corp<;>rate au
·thority than to lend money to persons who are not members of the association, 
which, as shown in the opinions of the Supreme Court above quoted, is not au
-thorized. 

You further ask whethet· Section 4 of the Building and Loan act authorizes 
one bttilding and loan association to deposit its funds in another such associa
tion. Section 4 presct·ibes that the board of directors shall designate a bank or 
banks in which the treasurer 'shall deposit all funds in the name of such corpor
.ation. The language appears to be unambiguous. Ccrrtainly a building and loan 
association is not a bank, nor is it authorized to exercise banking powers. The 
.association making such a deposit and the association receiving sttch a deposit 
woitld both be guilty of an infraction of the law. This is especially clear when 

; .the httther provisions of Section 4 at·e considered, viz., that sue~ funds can only 
be wtthdtawn from such depository by check signed by the president and financial 

:S.ecrctary or . such other officers as the board of directors may designate, etc. 

Very truly, 

J. E. Tooo, 

Assistant Attorney General. 
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EXEi\IPTION CERTAIN PERSON FROM JURY SERVICE" AND WORK 
ON PUBLIC ROADS .. 

CoLU~ums, OHIO, Oct. 12th, 1900. 

Hou. Geo1·ge R. G'yger, Adjutont Gcmcrol of Ohio, Colmn/Ji1s Ohio. 

DEAlt Sm:- Your letter of Cctober 11th, i·equests oi this office an opmwn 
as to the construction to be given Sec. 5189-1, R. S. of Ohio as amended Aprit 
25th, 1898, and Sec. 3055, R. S. · These statutes both relate to exemptions from 
jury service. Sec. 5189-1 exempts from such service active members of all military· 
companies and batteries,· together with members of fire engine companies, hook 
and ladder companies, etc.. Prior to the amendment in 1898 this section exempted· 
both contributing and active members of all military companies. The change 
made by the amendment was simply omitting the word "cpntributing,'! and con-· 
fining the operation of this section in so iar as military organizations are con
cerned to active members of such companies. Sec. 3055 however, provides for 
the filing of a certif1ed list of officers , erilisted men and contributing members. 
o_f military companies with the clerk ·of the cour.t of the county in which such 

·organ ization is located and further provides "That all such officers, enlisted 111en 
and contributing men shall, for the ensuing year or until discharged, be exempt 

·rrom labor on public highways and service as jurors." This language is plain' 
a nd unambiguous, and standing alone clearly exempts contributing members as. 
well as active members of military organizations from jury service and labor on· 
public highways. 
. I am unable to see that there is any COllnection. between th is section and Sec. 
5189-l, whicl:i would i.n any way limit, or repeal the provisions of the section just 
quoted. Section 5189-\ exempts certain persons from jmy service while Section 
3055 exempts certain otiler persons from jury service. There is no inconsis
tency between the sections, so that all classes of persons -named in either section 
must be held to be exempt frOlll such service aS provided in the SecttOll in which 
they are named. 

Very truly, 
J. E. TODD, 

Ass't Attorney Generar 

BLASTING COAL IN MINES PROMISCUOUSLY. 

CoLUMnus, 0Hw, October 18th, 1900. 

l-Ion. E. G. Biddison, Cohmr/Jus, Olrio. 

D EAR SIR:- Yo-urs of October 17th at hand and contents noted. The ques
tion propounded for solution is, whether under the provisions o[ Sec. 6871 of the 
Revised Statutes, and Sections .297-8-9, 300-1-2-3, arid 5, yoti have authority 
to regulate the time for blasting coal in the mines. 

Believing that such a regulation would· be vet•y desirable I · have examined, 
with considerable· diligence, the Statutes in questi:on, ·but am sorry to say "I am 
unable tD discover ' the au.thority in these provisions. 
. Section 6871 provides that "whoever knowingly violates any of the pt'ovisiOI;s 

of Sections 297--8-9, 300-1-2-3, and 5, or does any act whereby the life or 
health of. persons, Or of the security of any mine 'Or machinery are endangered, 
or any miner or other person, employed in any mine governed by the statutes," 
etc., "shall be fined not less than $50, or imprisoned in· the county jail not more. 
than thirty days, or both." · 

It might be claimed, with some show of reason, that the promiscuous blast
ing throughout the entire <lay would endanger the li fe or health of the miners 
employed in. the mines; consequently would be a violation of the porvisions of 
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this section. B ut it nowhere provides that you shall take this matter up and regu
late the time when the blast shall be set. Hence , an order fro m you upon that 
subject would be beyond· your power, and you would have no ineans of enforcing. 
it. If proniiscuous blasting throughout the day is a violation of this section it 
becomes the duty oi the prosecuting attorney of the proper county to enforce its .. 
provisions by cr iminal proceeding .. · · 

Yours very truly , 
J. M. SHEETS, 

Attorney General.. 

POWER TO ISSUE CERTIFICATES TO CERTAIN PERSONS. 

CoLUMnus, 0Hro . October 19th, 1900. 

Ohio State Board of Jfedical Ragistnttion and E:mminMion, Columbus, Ohio• ... 
Gi,NTLEME.N : - Your communication of October 9th, came duly at hand· .. 

The 'question suggested for solution is whether or not, under the provisions. 
of the medical bill as passed at the last session of the Legislatu~e , you are em
powered to issue certificates, authorizing all persons who · came with in the pro
v isions of the act of.February 27th, 189G, to practice medicine, although they did 
not file their dipolomas o n or before the first day of July, 1!)00. T he ev ident pur
pose o f the act passed Apri l 14th , 1900, was to exempt from examination all · 
pei·sons who had a right under the provisions of the act' of 1896 to file their 
diplomas for registration , · and thus be empowered to practice medicine, and, in 
construing those statutes, that purpose must be kept in view. It was not the de
sign of the I,.egislature to cast an additional burden upon this class of persons 
by compelling·them to take an examinat ion. Hence, the limit of July 1st, 1900, 
is, in my opin iO}l , directory and not rnandatory, that is, your board may permit 
a person to. register even affer July 1st. The spirit of th is act would he, in no 
manner, violated by such a construction, and t he spirit of an act is always to be 
looked •tO in construing its. provisions. Statutes which designate time within which 
a thing shall be done may be mandatory, or merely directory. They are almost 
uniformly held by the coutts to be · directory, if t he real purpose of the statute· 
may be carried out although not done within the .time named, and the r ights of. 
no private individual are thereby jeopardized. 

Judge Cooley, in his work on Const itutional Limitations, in . d iscussing 
what provisions of t he Statute are directory and what mandatory, says : 

"Tho.se di rections which are· not of the essence of the 
thing to be done, but which a•·e g iven with a view merely to 
the proper, b rderly, and prompt conduct of .the business; 
and by a fail ure to obey which the rights of those ii1t~rested 
will not be prejudiced , arc not commonly ·to be regarded as 
mandatory; and if the act is performed, but not in the time or 

· in ·the precise mode indicated, it may still be sufficient, if that 
which is done ac,complishes the suostantia l purpose of the 
statute. Bu t this ru le presupposes that no ~~ egative words 
are employed in the statute which expressly or by necessary 
implication forbid the doing of the act at any other time or 
in any otber manner than as directed." · 

It will be observed by reading the statute in ques tion that there arc no nega.:. 
tive words in the statute indicat ing the pmpose of the Legislature to prohibit 
any person. from registe ring after July 1st , 1900, provided he was qualified to. 
do so before. . 

Yours very truly, 
]. '.M. SHEETS, 

A t·t<_?rney G~nera~ 
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STATIONERY ENGINEERS LICENSED WHO OPERATE LOW 
PRESSURE BOILERS. 

CoLUMBUS, Omo, October 22nd, 1900 . 

. Hon. G. M. Collie1·, Columbus, Ohio . 
. DEAR Sm: - Yours ·Of even date received it~fonning-me that there is an impres

sion .throughout portions of the state to ~he effect that I have rendered an opinion 
that persons . opeq.ting low pressure steam boilers for the purpose of heating 
buildings do not come within the act requiring persons op<:"rating boilers of more 
than 35 horse· power to be licensed so to do; and that to correct such impression 
you desjre from me an opinion as to whether or not this act does include such . 
. persons . 

. Section 1 o f the act in question provides: 
''That it shall be unlawful for any person to opentte a 

~-team boiler o r engine in the state of Ohio , of more than 
thirty- five horse power, except boilers and engines under the 
jurisdiction of the United S.tates, and locomotive boilers and 
eng:nes, without having been duly. licensed so to do as herein 
provided. And it shall be unlawful for any owner or user of any 
steam boiler o r engine other .than those excepted, to operate 
o r cause to be operated, such steam boiler o r engine with
out n duly licensed engineer in cha,.rgc." 

There is no other section in this act which in any manner limits the pro
·visions of the section nbove quoted. Hence, it is clear .thnt it was the purpose 
of the Legjslature to require all persons operat ing steam boilers whether of low 

·. or high p~~ssurc. except thirty-fi"e horse power boilers and under , nnd engines 
under the .. jurisdiction of the United · States, and locomotive boilers . and engines 
to be licensed so .to do. 

Yoms' truly, : 
]. i\1. SHEETS' 

Attorney General. 

MAXIMUM SCHOOL LEVY-RIGHT OF CANDIDATE TO BE PRESENT 
AT COUNTING OF BALLOTS. 

!.· E . Powell, New Lexington, Ohio. 
COLUMBUS, OHIO, Oct. 31st, 1900. 

DEAR SIR:-Your letter of October 31st at hand and contents noted. You 
·seek an opinion from this office as to whether the maximum school levy per
·mitted by. the statutes of Ohio is 8 or 10 mills. The l<tst legislature . you will 
obse·r ve, passed two conflicting measures upon the subject. The first act , passed 
March 22nd, 1900, made the maximum levy for village and special school dis
tricts 10 mills. The one passed Aprif 16th, 1900, makes the maximum levy for 
·these districts 8 mills. The latter act being the subsequent act, as a .matter of 
·cout·se prevails. 

One ~f the clerks of the commission o.f schools came to see .me upon the 
·subj ect and said it was desirable that 10 mills be levied in many instnnces. I 
:stated to him that if that was the case, the less said about the s~tbsequent act 
·the better, ns, ir I were compelled .to render nn opinion upon the s ubject., I 
would necessnrily hnve to sn'y that the subsequent act repeals by implication the 
former. 

Your ·second inquiry is as to whether a candidate may, under the provi~ions 
.of Section 2!)38 o f the Revised Statutes . either be present at the counting of 
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votes himself or liave three of his friends present, or .whether, under the pro
visions of Section 2966-38 (Section 23 of the election Ia ws), he ;mel his friends· 
must be excluded. · These two sections you will observe are coilflicting as Section. 
2966--38 expressly provides that an inspector designated by the county executive 
committee may be present at the counting of the votes, but, "no other person 
except the election officers shall be admitted to said polling place before or after 
the counting begins." Section 2938 was enacted April 15th, 1889, but Section 
2966-38 was enacted April 18th, 1892, which, being the last enactment: repeals by 
implication the prov'isions of S..oction 2938. Hence, it is' my opinion that neither 
the candidate nor three of his friends are entitled to he presei1t at the counting o! 
ballots. 

Very truly, 
J. M. SHEETS; 

Attor~1ey General. 

RIGHT OF CHIEF GAME WARDEN TO ACT AS SECRETARY OF THE 
BOARD OF FISH AND GAME COlVIMISSIONERS. 

CoT.UMllUS, Onr.o, November 5th. lDOO. 

Hon. W . .D. Gu.ilbert, A ·11ditor of Stole, Col1.!11l·b'lts, Ohio. 

DEAR Soc-You~ request of this otlice an opinion as to whether the, Chi~f 
Game \¥arden may act as secretary of· the Board of Commissioners of Fish and 
Game, and receive fo r · his services as such secretary a salary in addition to the 
maximum salary allowed by law for his services as Chief Game Warden. 

Some time ago I recetvecl a letter from Mr. Buroker. one o( the members 
of the Fish and Game Commission, asking the follo\ring 'questions: 

1st. Is the Board of Commissioners of Fish and Game 
allowed a secretary at a reasonable salary? 

2nd. l\•Tay a member of the Board act as such secretary 
and receive such salary? 

3rd. Can the Chief Warden act as such secretary and 
receive such salary over and above the maximum salary pro-
vided for such wardeni · 

This letter came at a time when the Attorney General was absent and I 
was very busy with other matters, and perhaps it did not receive that ftill con
sideration which might· have been given to it under other circumstances. My 
answers to these questions were, in substance, as follows: 

1st. That the Board might employ a Secretary at a rea
- sonable s<tlary. 

2tld. That a member of the Board could not act as such 
·secretary, and ''receive a salary. 

3rc1. That the salary allowed tl)e Chief Warden was to 
compensate him for his entire time,· and the Board would 

·not be authorized to make him any additional compensation 
· for his services as secretary. 

Upon fuller consideration, I am convinced that the answer to the last ques
tion was erroneous. i\t the time I answered Mr. Buroker's letter, as I now 
remen1ber, I did not have the act of April 14, 1900, amending and shpple
menting Section '109, R S., before me. From a consideration of the original 
Section •109, I reached the conclusioq that the position .of Chief Game Warden 
was not an office, in the technical sense of the term. b'ut was t'\1erely an employ
ment, since, under that section, it was optional with the Board whether a Chief 
Warden should be appointed or not, ·and, when appointed, his dt\ties con-
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· statute ·it could make uo difference whether the Chief Warden was patrolling. the 
state to apprehend violators o.f the law, or planting spawn in some river bed, 
or keeping the records of the proceedings of the Board; he was simply working 
under the direction of the commissioners and fulfilling the duties of his employ
·ment, and his services were fully covered by the maximum salary allowed by 
law for the .employment of Chief Warde)1. Whether this view of the statute 
was correct or not , it is not material now to inquire, since the act of April 14, 
1900, a111ending Section 409, and adding suppl~mental Section 409a, clearly 
makes the position of Chief Game Warden an office, and prescribes the duties 
o! the sa111e. 

The appointment of the Chief Game \iVarden is now made n1andatory upon 
the Board, and it is specifically enjoined upon him," ai the duty of his office "to 
enforce, within this state, a ll laws relati,)g to the protection, preservation and 
propagation of birds , fish ~ncl game."· Under the statute as it now stands the 
salary and compensation allowed the Chief Game vVarden must be considered as 
compensation for the services enjo ined upon him as such warden; and,· if other 
and additional services are performed by him for the Board o'i Commissioners, 
there certainly can be no objection· to hii. receiving additional pay for such 
adclitional services. 

I do not regard the p;sition of Secretary of the Board as an ' office, and hence, 
the question of inconsistent offices is not considered. But, even if i't were ari: 
office, the two would !1ot be inconsistent so as to make it unlawful for both 
to be filled by the same person. In my letter to i\11'. Buroker, I did not hold 
that the position o[ Chief 'Warden and Secretary to the Board were inconsistent. 
offices which could not be filled by the same person, but merely that the duties 
of both positions being performed under the directions of the Board were com
prehended. in the same general employme•it, and hence the maximum com pen~ 
sation allowed by law should be deemed sllfticient to cover both. 

Yours very truly, 
J. E. ToDD, 

Assistant Attorney General. 

FILLING VACANCY-ELECTING SUCCESSO R IN OFFICE OF 
. COUNTY SURVEYOR 

CoLUMnus, OuiO, Nov. 19th, 1900. 
Irvin F. Snyder, Circleville, Ohio. 

DEAR SIR :-!n your letter of recent date you ask of this office an opinion 
as to the time when. a county surveyor elected to fill a vacancy caused by the 
death of the incumbent should take his office. This question requires a con~ 
sideration and construct ion of Se,ctions 1163 and 1167' Revised Statut~s of Ohio. 
Section 1163 provides that the term of office of a county surveyor shall be three 
years beginning on the first Monday of September next after his election. Sec
tion 1167 provides for the appointment of a suitable person to fill a vacancy in 
the office of county s urveyor. In neither of these sections is there anylhing said 
about the lei1gth of time the person appointed to fill the vacancy should hold the . 
office. This requires us to re?ort to Section 11 to determine that question which
section is as follows: 

"When an elective office becon1es vacant and is filled by 
appointment, such appointee shall hold the office t ill his 
successor is elected and qualified, .and such successor shall· 
be elected at the first proper election that is held more than 
th irty days after the oc:currence of the vacancy." 
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The first proper election in the case lll1der consideration was the November 
election, 1900, at which time, as you state in your letter, a surveyor was elected 
to fill this vacancy. 

In none of these· sections does it provide that a successor shall be elected 
"to fill a vacancy . .'.' It' follows then that a county surveyor can only be elected 
for a iull term of three yel!rs. Just what effect it might have if it were desig
nated on the ballots and in the notices of election that a county surveyor was 
to be elected to fill a vacancy I need 'not now determine. The statute contem
plates an electiot\ for a fuli ten'i1. Assnming thtat <t proper electioi1 was held 
and the person so elected entitled to his office for the· full term of three years, 
such term must begin at the time fixed in th~; statute for the beginning of the 
term of county surveyor, to-wit: · "The first Monday of September next af~er his 
election. Where the statute fixes a time for the beginning of the term of office, 
a person elected to fili such office cannot properly qualify before such time. 
Hence, the provi.sion of ·Section 11 providing that such ' appointee ;;hall hold 
the office until his successor is elected and qualified, n\eans, when constr.ued 
with the other sections abo\,e referred to that the appointee shall retain the office 
until the date fixed by law for the commencement of the term of the elected 
officer, which, in this cas.e would be the first Monday of September, lDOl. 

Very truly, 
J. E. TODD, 

Assistant Attorney General. 

ELECTING COUNTY RECORDER. 

CoLuMBuS, OHIO, November 24, 1900. 

Ilwtfer S. Annstroug, St. Cla·it·sville, Ohio. 

DEAR SIR:- Yours of November 23·at hand and contents ·noted. The ques
tion to which you seek an answer from this office is, whether, when a recorder 
has died and the vacancy been filled by appointment until the next regular 
election at which the successor is elected, he is elected for the full term of three 
years commencing on the first Monday oi September following, or is he 'elected 
only for the unexpired term of the recorder whose death catt~ed the vacancy. 
In my opinion he is elected for the full term of three years commencing on the 
first Monday of September following the election. 

Section 1137, Re~ised Statutes, provi,des: 

"There shall be elected triennially, in each county, a . 
county recorder, whose term of office shall be· three years, 
beginning on the ftrst Monday of September next after his 
election." · 

Section 1142 provides: 
"In case of a vacancy in the office of re~or<ler, the com

missioners shall appoint a suitable person to fill the· vacancy, 
who shall give bond ·and take the oath of office, as prescribed 
.for county recorders, and shall . hold his office until - his suc
cessor is elected and qualified." 

Sec-tion 11 -of the Revised Statutes provides: 
:'When an elective office becomes vacant, and is filled 

by appointment, such appointee shall bold the office till his 
successor is elected and qualified, and such successor shall 
be elected at the first proper election that is held more than 
thirty days after the occurrence of a vacancy." 
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F t:om these sections tt 'ts perfectly apparen t that the person appointed to fi ll 
the vacancy could not hold· the office for the unexpired term, but ·only until until 
the next proper election that occurred more than thirty days after the date of 
the appointment. This proper election was the November election. T here is 
no provision in the law fot· the election o r appointment of .. a county recorder 
to fill an unexpired t erm. By the provisions of Section 1137, when a recorder 
is elected, . he is elected for the period of three years. 

Hence, it is clear to my mind that the person elected cQunty recorder of 
your county in the year 1900, will hold his office for th ree years commencing on 
the fi rst Monday of Sep.tember next, 

Very truly, · 
. ]. M. SHJ::ETS ' 

Attorney General. 

PUBLIS H ING S HERIFF'S PROCLAMATION OF ELECTION. 

COLUMllUs, OHIO , November 26, 1900. 

ChaTlcs E . Jordan, Findlay , Ohio 

DEAR STR: - Yours of November 24 at hand an'CI contents noted. Your 
inquiry· goes to the question, whether the sheriff's proclamation for - an election 
must, t~~ider the provisions of Sections 2967 and 2977. R. S. , be published more 
than once in a newspaper ; also, as to whether that publication shall be in 
one paper or in two. · 

The construction placed upon Sections 2967 and 2977 will be the same for 
the reason that the two sections read substantially alike with reference to the 
matter in questi'of). . · 

Section 2967 provides:. 

"At least fi ftee n days before the time for hold ing the 
election provided for in the next section, the sheriff shall g ive 
public notice by proclamation throughout h is county, o£ the ' 
time and place of holding such election, and the number of 
electors to be chosen ; a copy of which ·shall be . posted tip 
at each of the places where e,lections are appointe·d to be helcl, 
·and inserted in · some newsp11per publis.hed in t l~e county, if 
any is published therein." 

I t will be observed upon read~ng th is section that the law will be fully 
complied with by inserting ·the proclam'at ion once. · I have gone to the trouble 
of looking up the several provisions of the statutes of Ohio with referet1ce to 
serving notice by publ ication , and in every instance where more than one 
insertion is requit:ed, the statute expressly provides how many insert ions there 
shall be. See Sections 5050, 6419. ~445, 1695, 2864 and 5393 , R. S. 

As. to whether the proclamation shall be published in more than one paper , 
it is equally clear that it m ust be published in two newspapers of opposite politics 
published at the county seat. See Section 4367 , R. . S. 

Yours very truly ,. 
]. M. SHEETS, 

. Attorney General. 
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RIGHT OF SECRETARY O:F STATE TO FURNISH STATIONERY TO 
D ECEN NIAL STATE BOARD OF EQUALIZATION. 

Cor..u~iBUS, OHIO, December 4, 1900. 

flon. Cha-rles ~imtcy, ScGTefary of State, Col~t'!nlms, Ohio. 

DEAR Sm:- Your inquiry witl1 respect t.o whether it is your duty under 
the law to furnis h ·the Deccnni·al State Bourd of Equalizatio;t ~vith ·stationery, 
is at hand. 

Section 137 of the Revised Statqtes provides : 

''Annua lly , on or before the first day of November, the 
Secretary of State shall purchase, and ca~tse to be delivered 
a t his office, so much and such kinds of stationery and other 
<t rticles as may be necessary for the . use of the General 
·Assembly and state officers." . 

H then · the members oi the Decennial State Board of Equalization are 
'·state officers" within the mea.ning of th is provision, yo.u are authorized to 
ru:·nish them stationery while in the perion itance of their official duties; other
wise, not. 

The legislature in enacti ng this statute evidently conside~·ed that that body 
was not composed of "state ofticers," or it would not have expressly provided 
that the Secretary of State should furnish the ''General Assembly," as well as 
"state officers'.> with stationery. As I ' understand the meaning o f the term "state 
officers," it is those officers who are connected with the state government, 
which would include not o nly thos·e persons who are elected by all the electors· 
oi the state, hut those who are appointed to positions in the bei1evolent, refonna
tory, and penal institutio ns of th e state. · 

In Section 29 of Throop on Public Offtcers the follo~v ing definition of "state 
officers" will be found: 

"The expression 'state officers' designates those only who 
are connected with . the government of the state." 

The oHice of member of the Decennial State Board ol Equal ization is not 
an office created by the constitution, but by Ia w, and the members thereof are 
elected not by the electors of the whole state, but in particular spb·-divisiO!lS 
thereof, and who are, in no ma,nner, connected with the administration of the· 
state government; their dut ies being 111erely to equalize the valuation of the 
taxable property of the state. 

It is also evident to my mind that the legislature did not contemplate that 
the Secretary of· State should furnish stationery for this board, for the last 
general assembly not only appropriated $51 , 000 for salaries and mileage of 
members, a nd salaries of clerks and other employes of this boat:d, bu't alsq 
apfll:opriated the additional sum of $2,000 for its contingent expenses. 

In view of the fact that the assembly room is provided by the state for 
this bo<)i·d , light and fue l furnished . and th~ salaries of all persons tha t th is 
board may deem it necessary to employ, . from that of janitor up, are ' provided 
for in the $51,000 ·appropriation. it would 'be difficult to determine ' what the 
$2,000 would I)e ~eeded for', unless for stat ionery. · 

For these r~asons , I am of the opinion that you a re not authorized, under . 
the law, to furnish · the stationery for this board. 

Very truly, 
]. M . Sa~tns, 

Attorney General. 
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RIGHT OF BOARD OF MANAGERS OF 0. P. TO .ENTER INTO 
CONTRACT FOR SALE OF PRODUCT. 

COLUMBUS, Omo, .December 4, 1900. 

Han. f/V. N. Darby, vf/a·rde1t Olifo Penitentiary, Colm11bus, Ohio. 

DEAR SIR:- In your communication of recent date you request of this 
office an opinion as to the right or power of the Board of Mangers of the 0. 

· .P. to enter into a· contract for a term of years for the sale ·of a product, to-wit: 
coal tar, produced in the operation oi the gas plant in said penitentiary. 

From an examination of the statutes , in relation to the control and man
agemeiit of the Ohio Penitentiary, I an1 of the opinion that the Board of 

. Managers of said institution · are without the power to make such a contract. 
Section 7406 of the Revised Statutes provides: 

"The steward shall purchase all forage, fuel and lights and 
all supplies for the l<itchen and hospital and make all sales 

· for the penitentiary under the· written orders of the warden 
and subject to such rules and regulations as the board may 
prescribe." 

The power to make sales of any product pr9duced in the institution seems 
by this section ·to be taken out of the direct control of the Board of Managers 
and placed in the •hands of the steward. In this respect the management of 
the Ohio Penitentiary is similar to the management of the state benevolent 
institutions. In each of such institutions the Board of Managers are required 
to appoint a steward or financia l officer w)lO gives bond to the state of Ohio, 
and who is charged with the financial transactions of the institution. It seems 
to be the legislative policy in reference to all the state institutions that purchases 

. and sales should be made from time to time as occasion might arise by the 
financial officer of the institution. This power being lodged with such officer, 
cau'not properly be exerc.ised by the Board of Managers direct, but must be 
exercised in the manner and by the person authorized by the statute. 

Very truly, 
]. E. Tooo, 

Assistant Attorney General. 

· RIGHT TO SELL "SUGAROSE." 

COLUMDUS', 01-no,. December 6, 1900. 

1-lon. Joseph E . Blacllbttm, Dai1·y a11d Food Commissio11cr, .Columbus, Ohio. 

DEAR STR : - Yours at hand. making inquiry as to whether a combination of 
sugar and glucose under the name of "Sugarose" might.be sold in the state of Ohio, . 
without violating the pure food laws. In my opinion it can be. The statute 
upon the adulteration of food, after stating wharl shall be deemed an adulteration , 
provides that the act in question shall not apply to 

"mixtures or compounds recognized as ordinary ;1rticles or 
ingredients of articles of food , if each and every package 
sold or offered for sale be distinctly labeled as mixtures or 
compounds, with the name and per cent, of each ingredient 
therein, and are not injurious to health." ·section <1200-6. 

It will .be nece.ssary, however, for . this company which proposes to sell 
its product in Ohio· to place a label upon it stating the per cent of sugar and 
per cent of glucose composing the compound. 

Very truly, 
]. M. SHEETS, 

Attorney General. 
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TAXATION OF MERCHANDISE UNDER SECTION 2740. 

CoLUMBUS, OHIO, Dec'eml>er 6, 1900. 

C. C. Lemcrt, Zanes-ville, Ohio. 
DEAR SIR : - Yours of December 5th at hand and contents noted. Your in

qui ry goes to the quest ion as to whether a merchant who commences business with 
a stock. of merchandise three days before the lien for taxes would attach in 1899 
should be taxed for that year for the h11l value of hig stock , or whether his taxc, 
should be for the next year. As you suggest in your letter th is is governed l)y Sec
tion 2740' of the Revised Statutes. This section provides in effect that merdiant,s 
in listing their stocks for taxation are governed in the amount of taxable pi·oper ty 
returned by the average monthly value of stock that they had on hand the previous 
year. 

· It appears from this section that the taxation must be upon the stock held the 
previous year, not the currei1t year. This being the case, in my opinion the mer
chant of whom you speak would not be required to list his property for taxation 
'for the year 1899. In other, words, taxes are paid upon what the nierchant had the 
p1·evious year, not what he expects to have the current year, . because that he can not 
tell it in advance. · 

The same question was up for consideration before the Governor, Auditor 
of .State and myself as a board, and we unanimously agreed upon the construction 
of the .law as indicated herein to you. 

Very truly, 
J M. Srn;E-rs, 

Attorney General. 

AUTHORITY OF OIL INSPECTORS ' OUTSIDE OF OHIO, 

CoLUM Bus, O~:uo, December 8, 1900. 

Hon. fohn R. Malloy, Oil l ·nspcctor, Colmnln~s . Oh·io. 

DEAn SIR : - Yours of December 12th at hand. Your inqui ry goes to the ques
-tion as to whether the Oil Inspectors of Ohio have authority to inspect illuminating 
.oils outside of the state prior to their being shipped into the state for consumption. 

Sect ion 394 o£ the Revised Statutes provides: 
"All mineral or pretoleum oil, or any oil , Auid or substance 

which is a product of petroleum, or into which petroleum or 
any product of petroleum enters or is found as a constituent 
element, whether manufactured within this state or 'not, 
shall . be inspected as provided in this chapter, before being 
offered for sale or sold for consumption for illuminating 
purposes within: the state." 

Section 395, in dividing the 'state into· dis tricts for inspection purposes in
·cludes "the P ittsburg district" within the second cli'st riCt; and, I am info rmed that 
the term "Pittsburg district" was, at the time the law was enacted , understood in 
·the tra~e to mean "tlie territory in and about Pittsburg, ·wheeling, and Parkersburg . 
. * *It ;s further provided in Section 395 that "the Inspectors or their deputies shall 

. . when called upon for that purpose, pro·mptly inspect all oils herein men-
honed." · · · 

·u pon reading the provisions above quoted it is apparent to me that th~ legis
~ature conte~plated that the Oil Inspectors might be "cal led upon" hy those desir

· m~ ~0 sell tllumiilating oils in Ohio · to inspect the · same before being transpor ted 
. wtt~un the st~te fo r sale. That ~hich the statt1te require's is not that the oils shall 
be mspected "1 any particular P,lace, but that they shall be inspected before betng 
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sold for consmnption in Ohio, hence, when the inspection is had, the law is satis
fied, whether that inspection takes place within or without tl~e State. It is fre
quently much more convenient both to the selle t· and Inspectors to have the oil in
spected at the distributing point rather than to go· from place to place through
out the state wherever the oils may be transported for sale, and there inspect them. 

From the above suggestions it is harclly necessary to add that in my opinion, 
the Oil Inspectors may, if called upon. go without the boundar ies of the State ot 
Ohio to inspect illuminating oils before being shipped into the state fo r sale, and 
that inspection woul d be a compliance with the proYisions of the. law. 

Very t ruly, 

]. M. SHEETS, 
Attorney Ge.neral. 

POWERS AND DUTIES OF DECENNIAL STATE BOARD OF EQUAL
IZATION. 

Cot.u M HUS. OH'ro, December 12, 1900. 

Hon. W. JJ. Guilbert, A uditor of S tat(' , Col~tmiJus, Ohio. 
DE,\R Sm:- I n your ·COI\mwnication of December 11th you request of this o.fli.ce 

lm opinion as' to certain matters touching the powers and duties of the Decennial 
State Board of Equalization. · 

The Jaw in relation to this board, as it stood pr ior to the amendment of April 
16th, 1900, was contained in Sections 2817, 2818 , and 28.l9 of the Revised Statutes: 

Section 28.l'i requi res each county auditor to tnlllsmit to the ·Auditor of 'State· an 
abstract of the real property of his county as returned by the several assessors 
and equalized by the local boards. 

Section 2818, afteJ' providing for the election of members of the Decennial 
State Board, and that the State Auditor, by '' ir tue of hi~ office should be a mem
ber of said board, concluded as follows: 

"The said board shall meet at Columbus on the first 
Tuesday of December, 1890, and every tenth year thereafter, 
and the members thereof shall each take an oath that he 
will, to the best of his knowledge and ability, so far as the 
duty devolves upon him, equalize the valuation .of real prop
erty among the st>veral counties and towns in the state, accord
ing to the ru les prescribed by this table for valuing and 
equalizing 'the value of real property transmitted to him by 
the several county auditors. Said board shall proceed to equal
ize· the same among the several towns and counties in the 
state, in the manner hereinafter prescribed . 

1st: They shall add to the aggregate value of the reaf 
property of every county which they shal l believe to be valued 
below i t~ real value in money, such percentum in each case 
as will raise the same to its true value in money. 

2nd. They shall deduct from the aggregate valuation of 
the real property of every county which they shall believe 
to be valued above its true value in money, such percentum 
in each ca~e as will reduce the same to its true value in money. 

3rd. If they shall believe that right and justice require 
the valuation of any town ·or towns in · any county, or of the 
real property of sud1 county, not in towns, to· be raised oi· 
to .be reduced wi thout raising or reducin~ the other. real pro.rr 
erty of such county, or reducing it in the same ratio, they may, 
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in every such case, add to or take from the valuation of any 
one or more or (of) such towns , or of the property not in 
towns, such percentttm as they shal,l believe will raise of reduce 
the same to its true value in money. · 

4th. If, in their judgment, the aggregate value of all the 
real property of the state, as returned by the county auditors, 
is above or below its true value in money, they may increase or . 
reduce it, but such increase or reduction shall not exceed 
twelve and one half per centum of said aggregate; provided, 
that if any increase or reduction shall be made in the valuation 
of the grand aggregate, it shall only be made after the equali
zation of all the counties of the state; and when such increase 
or reduction is made, it shall be the same per cent. of the 
equalized valuatiOn of every county of the state. 

5th. Said board shall keep a .t'rue and full account of their 
proceedings and orders.)' 

177 

Section 2819 requires the .Auditor of State to transmit to the various county 
audito1·s a statement of the changes made by the board in the valuation of the 
respective counties. 

By the. act of April 16th, 1900, Section 2818 was amended, and the original 
section was · repealed. In the amended section a time is fixed in which the board 
must complete its work, and the five numbered paragraphs above quoted are entirely 
omitted. No further ch<inge, material to this inquiry was made in this section. 
These omitted paragraphs, it will be observed, contain specific directions or rules 
by which the' board should be governed in the discharge o£" the duties imposed 
upon it. , .. 

In this state of the law, the rules governing former boards of equalization 
having been repealed, the question is presented whether the board is subject to any . 
ntles·and regulations, or whether it may not adopt such rules concerning the nature 
and extent of the work to be done, as well as the proper method of doing· it, as may 
seem to it most expedient. . · 

Certainly as the law now stands, the statute utterly fails to prescribe any specifi4 
rules to govern the board in the discharge of its duties, and yet the board is not 
entirely without legislative direction. It will simply be necessary to scrutinize the 
statutes a little more closely to ascertain the intent of the Jaw makers. I have 
no. doubt that such an examination will disclose that each of t'he five rules (except 
the fourth) that were formerly included in section,2818 are still in existence; not, 
it is true, as specific injunctions by the legislature, but as the necessary consequence 
or reslilt flowing from the other provisions of the statute. And, while the board, 
doubtless, may make such r·easonable and needful rules as may be required .,to enable 
it to perform its work with accuracy and dispatch, yet, in so far as the pi.trposes 
to be accomplished, or the results to be obtained· are concerned, it must keep strictly 
within the limits imposed and powers .granted by the statutes. 

What are the duties imposed by the statutes upon this board? To equalize the 
valuation of the real property of the state among the counties and towns in the 
state. This is the duty which the statutes prescribe each member shall take an oath 
to perform. Note the language of Section 2818: "And the members thereof shall 
each take an oath that he will, to the best of his knowledge and ability, so far as the 
duty devolves upon him, equalize the val1tation of real property among the severat 
comtties a11d towns in the state, according to the rules· prescribed by this table 
for valuing · and equalizing the value of real property transmitted to him by the 
several county auditors." Also the following language: "Said boa1·d shall pro
ceed to eqltalize the same among the several towns and cotmties i1~ the state, 
in the manner hereinafter prescribed." 
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Since the rules · fornierly prescribed by the statutes have rrow been · repealed, 
it·will conduce to a better understanding of this statute if the expressions "according 
to the rules prescribed by this table for valuing and equalizing the value of real 
property" and "in the manner hereinafter prescribed" be regarded as mere surplus
age, and, as such, eliminated from the statute, since there are now no "rules 
hereinafter prescribed" to which these expressions can apply. Has then the boara 
any power to act? I can n<;>t understand. how the repeal of · rules which gov.erned 
former boards could have the effect of leaving the present board without powers 
to perform the duties for which it was elected. Suppose these rules had never haa 

· an existence. Would then the sta.tutes 'providing for the election and qualification 
of a board to equalize the value of the real property of the state be inoperati-v .. 
merely because the1 legislature had failed to prescribe rules by which the board 
should be governed? Certainly in such a case the bol.]rd . would have the implied 
power to make such rules as were needful to accomplish the objects for which it was 
created. ·This, I conc·eive to be the situation of the present board. The speci"c 
directions that wer.e fornierly contained in Section 2818 have b~en repealed, and It 

is ·the same as though they never had any existence. In so far as these repealea 
por tions of Section 2818 consist of legislat ive direction to the board as to the 
manner of doing its work, their omission from the present law can have no fur
ther effect than to leave the ·board at liberty to adopt such rules as it· may deem 
)lest adapted to accomplish the purposes of its creation. In so far , however, as 
.these repealed p1·ovi ~ions conferred <idditional power upon the board s uch repeal 
would necessarily limit the power of the board in those particulars. 

'Thus the fourth paragraph of the omitted provisions co1iferred upon .the boar a . 
:the power to increase or reduce the aggregate value of all the real pn:>perty of the 

. .state us returned by the county auditors within the limits of twelve and one-barf 
·pel' centum of said aggregate. T he repeal .of this provision, in my judgment, 
:takes from the board this power. In considering the powers of the present ·board it 
'is· to i,l~ remembered that Sections 2817 and 2819 have not been · either amended 
.or repealed. , 

T he first of these sections (2817) prescribes the data to be furnished by the 
several county auditors to the State Auditor for the use of the State Board. This 
data consists of "an abstract of the real property of each township in his county, 
in which he shall set forth" 

1st. "The number of acres, exclusive of town lots, re
turned by the several assessors of his county, with s uch addi
tions as shall have b~en made thereto." 

2nd. "The aggregate value of such real p roperty, other 
than town lots, as returned by the several assessors of his 
county, inclusive of such additions as shall have been made 
thereto under the provisions of this title." 

3rd. "The aggregate value of the real property in each 
township of his county, as returned by the several assessors, 
with such additions as shall have been made thereto." · 

It is from this data that the board n1ust do its work. T he total of the aggre
·gate valuation of the various counties , as returned by the county auditor, consti
·tutes the grand aggregate of the state. This is the valuation that is to·be equaHzed 
·among the several towns and counties of the state. 

Section 2819 sets forth the results that are to be attained by the board and 
·trans~itted by the State Auditor to the several county auditors. Note the langu~ge 
.of this sect ion: 

"When the state board of equal ization shall have com
pleted thei r equaliz~tion 6f re.al property among tlie ~ ~vel'al · 
counties, the Auditor of State shall transmit to each county 

' 
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auditor, a statement of the per centum to be added or di
ducted from the valuation of the real property of his· county, 
specifying the per centum added to or deducted from the val
uation of real property of each of the several towns, and of the 
real property not in towns, in case an equal per centum shall 
not have been. added or deducted from each." 
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It will thus be seen that the state board deals with a county and town as a tmi~. 
It is the aggregate valuation of these 1mits, as furnished the board by the. county 
.auditors, that is to be equalized. And it is the per centum that is to be added tour 
deducted from this aggregate valuation of these tmits that is determined by the 
l)oard a nd transmitted to the county auditors by the State Auditor. 

This effectually disposes of the question as to whether the board can correct 
the valuation of individual pieces of property. Such valuation i!. not before the 
board fo1· considerat ion: -neither is there any provision by which the j udgment of 
the board respecting individual pieces of proper ty could be transmitted to tile 
-county auditor", and, by him, placed upon the duplicate. It is the aggregate 
valuat ions that the board has before it , a nd it is t he per centum on the aggregate 
valuation that it is required to .transmit, through the Auditor of State, to the 
-county auditors, to be, by him, added to or deducted from the valuation of each 
.separate piece of propet·ty in his· county. ' • 

· I£ I have succeeded in making myself understood thus far , it rnust now be 
apparent that at least the s ubstance of the first th ree rules, as formerly contained 
·in Section 2818 must .st ill be adhered to by the board. . 

The first of these ru les requires the board to add to the aggregate value of the 
real property of any county which it believes to be undervalued such a per centum 
:t~· will .t:aise it to its true valuation. · 

The second i·equires the board to deduct from the aggregate valuation of the 
real p1·operty of any county which it shall bel ieve to be valued above its true value 
:such per centum as will reduce the same to its true valuat ion. 

The thi rd a uthorizes the board, in case it shall believe that the valuation of 
.any town or towns in any county-, or the real property of such county not in towns 
ought to be ra ised or' to be reduced without raising or reducing the other real prop
-erty of sucli county , to make s uch additions or reductions in the valuation of auy 
t own or towns, or of the real property of any county outside of. towns. 

How could the results required by Section 2819 to be transmitted to the county 
.auditors, viz: the per centum to be added or to be ~educted from·the aggregate value 
of all the real property of the county, how could such a result be reached except 
by following these simple a nd obvious rules? Hence, while these rules do not 
exist by special statutory command, t hey do exist as the logical and necessary 
processes to be observed by the board to obtain the results required by the other 
yrovis ions of the statute, since in no other way can the aggregate valuation of the 
state be equalized among the towns and counties. ' 

Th~ importance and necessity of keeping a fu ll and complete record of all the 
·proceedings and orders of the· board, as required by the fifth- rule, is too obvio~ts 
to require comment. 

T he fourth rule, as fou nd in the old section (2818) empowered tl~e board to 
make a horizontal increase or reduction not ·exceeding twelve and one-half per 
centum of the grand aggregate valuation of the real property of the state. Since 
the repeal of this clause there would seem to be no power in the board either to 
f11crease or decrease the grand aggregate. It is the valuation' that is to be equalized ; 
not rhe value. A valuation is placed upon each separate piece of property by the 
assessors. These valuations are equalized by the county and city boards of equaliza
tion. The aggregate of the.valuatiotz of each county is _placed before the state board 
of equalization, and the aggregate of the -!teparate county valuations ·constitute the 
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grand aggregate oi· vah1ati01~ to be equ~lzed by the state board· among the co~mtles 
and towns of the state. To equalize~! es not mean to increase or diminish, to add 
to or to take from. It only means t distribute equitably and justly. Hence, to 
equalize the valuation of the real pr .perty of the state means simply to make a 
proper distribution of the valuations b. ' fore the board, and not to make any change:. 
in such total valuation. · 

Perhaps a s ummary of the poin~s I have sought to ri1ake in the foregoing may 
not be out of place. I . · 

1st. The state board of equaLization deals with the aggregate valuations of 
counties and towns as a unit, anq; not with the valuation of individual pieces of 
property. ,f ' · 

1 
• 

2nd. The data from which the board must make its computation is the valua
tions famished by the county auditors, by virtue of Section 2817. 

3rd. The result to be attained by the board is to equalize the grand aggregate 
valuation among the various counties and towns by adding to or deducting from the 
valuation of any county or town such a per centum as may be necessary for that 
purpose. 

4th. That such equalization must be made without disturbing the grand aggre
gate of the valuation returned by the various county auditors. 

5th. The board has power to make and observe aJl rules necessary and needful 
to accomplish the above objects. 

These propositions have seemed to me so evident, from a considerati,on of the 
statutes, that I- have refrained from citing any authorities in support of them. 

· · Respectfully submitted, 
J. E. TODD, 

Assistant Attorney General. 

RIGHT OF POLICE COURT OF CLEVEJ:.-AND TO GRANT NEW TRIAL 
·TO BOYS COMMITTED TO BOYS' INDUSTRIAL HOME. 

CotuMnus, Orno, :QEC. 14th, 1900. 

Han. C. D. Rilles, Secreta·ry Boys' lnd!lSt?'ial School, Lat~caster, 'Ohio. · 
DEAR Sm.:- I am in receipt of your communication· ·or the 13th, inst. , sub

mitting the question as to whether or not the police court of Cleveland has the 
power to grant a new trial in cases where boys have. been committed to your 
institution by 'order of such court , and whether they should be returned for such 
hearing. By an examination -of Section 1792 of the Revised· Statutes of Ohio, 
I find that police c·ourts generally possess all such powers as in like cases in the 
.Cour ts of Common Pleas. I am therefore of the opinion that as incidental to such 
express power granted to the police court of Cleveland, the judge would have 
a rigltt to make an order to have boys so committed to your institu t ion returned 
for a new hearing, and it would be your duty upon any such order being delivered 
to you to deliver to .the officer charged with such duty, the person na,med in 
the order. 

Second.: You fur ther inquire if commitment papers are irregul~r when they 
fail to certify that the county visitors were notified and attended the hearing 
of the accused committed to your institution. My answer is, that under Sec
tion 4022- 11 of the Revised Statutes "·the order of commitment of a child to a 
state reformatory must show that the county visitors were so notified and attended 
the hearing." But while it · is an express · duty of tl;e officer to make the order 
of C-ommitment so show, I -do not think it sufficient excuse f-or you to refuse to 
receive any person so committed under such irregular order of com:mitment any 
more thim it would for a sheriff to refuse to receive a prisoner under a defective 
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mittimus. .I think it your duty to accept a person so committed, but if the ques
t ion is ever raised as to th~ irregularity of his detention , a court might hold h"is 
detention to be unlawful, upon which question, I am not now called to deci~e. 
I a!'\1, 

Yours very truly, 
]. M. Sl'IEETS' 

Attorney: General. 

DISPOSITION OF FINES COLLECTED BY FISH AND GAME COM
MISSION UNDER SECTION 6966. 

CoLUMDUS, Omo, December, 18th , 1900. 

L. H . Reutinge1·, See~·etary and Chief Game W m•den Ohio Fish and Game Com
mission, Athens, Oh·io. 

DEAR Sm:- I have your favor of the 17th o[ December containing inquiry 
as to whether the fines collected by virtue of ·section 6966 Revised Sta.tutes ·of 
Ohio, a re d isposed of the same as the fines under Section 6968, Revised Sta.tutes, 
that is , to go to the county fish and game fund. Upon investigation of the 
question proposed I find Section 6966 was passed by the General Assembly of 
Ohio on the 4th day of May, 1891. The second section of that act, now known 
as Section .!1966-1, provides fo r the payment of the officer, and all costs out of the 
county tt:easury, so that that act itself does not contain any p rovision such as is 
contained in Section 6968, expressly providing where the fines shall go that 
arc assessed by virtue of it . 

Section 6968 was passed April 27th, 1896, and in it the significant language 
is used that "fines collected under this act shall go to the county fish and game 
fu nd." W hat is meant by "th is act"? Certainly all that is meant is the act o{ 
Apr il 27th, 1896, and not the act of lY!ay 4th , 1891. I can find no constmction 
at all that would warrant me in holding that the two are parts of the same act. 
If the language emploxed by the Legislature had been that the fines collected 
under this Chapter shall go· to the county fish and game fund , then it would 
present a different question, but we are limited to the one act, and not to the 
chapter. 

There is also a disposition of fees p rovided for by Section 6968-2 which directs 
what fund the fees therein provided shall go to, and for what pm pose they shall 
be used. So that when there is a provision made in Section 6966, and there are 
provisions made in the other sections the provisions therein made refer to the 
separate act, and not to the fines collected under Section 6966, it leads me to 
conclude that the General Assembly only meant to p rovide thal the fines collected 
under 6968 should go to -the county fish and game fund. I :un borne out in that 
co_nclusion by the fact lhat Section 6966-1, as I have already said, provides for 
the payment of the officer and other costs. 

· I ~111 ' _ therefore; of the opinion that the disposit ion of fines under the act 
of :rmt 2 lth, 1896 . viz., Section 6968, does not carry with it the fines assessed 
un.. er Section 6966 , passed May <lth 1891, and therefore the same are not 1'e- · 
q mred t b 1 ' ' · 0 e P aced to the credit of the county fish and game fund. 

Yours very t ru ly, 
J. M. SHEETS, 

Attorney General. 
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RATES FOR LEGAL ADVERTISING.- SECTION 4366. 

CoLUMBUS, OHio, .Dec. 21st, 1900. 

Emmett N. Adair, Attomey at Law, Canotuon, Ohio. 
DEAR Sm: - .Your letter of December 20th, r~quires it construction of Sec

tion 4366 R. S. This section relates to the rates paid for legal advertising and 
concludes as follows: 

"And in advertisements containing tabular or rule work, 
an a.dditional stun of fifty per cent may be charged in addition 
to the foregoing rates." 

The precise question presented is whether or not the additional fifty per cent. 
applies to the entire advertisement o·r only •to that porti•on of it which consists of 
tabular or rule work. It seems very clear ·to me that the additional price should 
apply to the entire advertisement. While this may not have been the intention 
of the Legislature, yet, the language seems to ·be clear and unambiguous to this. 
"effect. It should be remembered however, that .the rule should not apply to a~y 
matter except that which the statute requires to be published. I speak of this 
because in the copy of the :treas~u·er's notice sent with yot\; letter, there is con
siderable matter in the way of recommendation and general information to the 
tax payers added at the bottom of -the notice, which; in my judgment, the treasurer 
is not required to publish, and the county ·commissioners would be unauthorized 
to pay for such publication. . · 

Section 1087 R. S. , prescribes the matter that shall be contained in the treas
urer's notice, and the insertion of any matter except -that prescribed in this sec
tion is unauthorized. Section 4369 prescribes the manner in which such notice 
shall be set. TlHtt is, it should be in compact form. without unnecessary spaces, 
blanks or bead lines, etc. 

By an observance of tl{e statute in regard to legal publication, the tax: payers 
of the state would be saved annually a large amount of money. The notice en
closed in your letter however, is very .mild comp'ared with some of the notices. 
that I have had called to my attention from different counties of the state. · 

Very truly, 
J. E. TODD, 

Ass't Attorney General. 

WHETHER MAYORS OF VILLAGES AND CITIES NOT HAVING 
POLICE COURT HAVE FINAL JURISDJCTION IN PROSE

CUTION FOR VIOLATION OF PURE FOOD LAWS. 

CoLuwws,, Ouro, Dec. 22nd, 1900. 

Hott. !. E. Blackbunt, Dait·y and Food Commissiouer of Ohio. 
Dr::,IR Sm:- The question upon which you seek an opinion from this office 

·is whether Niayors of villages and cities, no.t having a police court, have final 
jurisdiction without the intervention of a jury to hear and determine any prose
cution for violation, by persons not manufacturers,. of the provisions oi the act 
of .May 16th , 1894, 0. L., Vol. 91, p. 274. 

In my opinion they have.. For ·the violation of any of the provisions of this 
act by a person not a manufacturer is a misdemeanor, and no part of the punish
ment is imprisonment. 

Sec. 1817 provides: '"He (:Mayor of City not having P0lice 
Court) shall hav~ final jurisdiction to hear and determine any 
prosecution for a misdemeanor· , unl~ss the accused i~, by the 
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Constitution, entitled to a trial by jury; and his jurisdiction 
in such cases shall be co-extensive with the county." 

Sec. 1824 provides : "He (Mayor of Village) shall have final 
jurisdiction to hear and determine any' prosecution for a 
misdemeanor, unless the accused is entitled, by the Consti
tution, to a trial by jury; and his jurisdiction in such cases 
shall be co-ex:ten·sive with the county." 

183 

It is .thus seen that ·the above provisions confer jurisdiction. The provision 
of Sec. 37l&'t in no manner limits the jurisdiction thus conferred. 

It is also seen that the jurisdic~icn tints conferred is co-ex·tensive with the 
county. 

Respectfu lly yours, 
J. M. SHEETS' . I 

Attorne~ GeneraL 

IN RELATION TO TAXING FIRE INSURANCE COMPANIES. 

COLUMDUS, OHIO, Dec. 27th, 1900. 

Hon. A. I. Vo1·ys, S1~Per·intendcnt of In.s1erance, Colmnbus, Ohio. 
DEAR Sm :-In your communication of N overbber 30th, you submit to this: 

office the following questions for ·answer: 
First : Section 7 of the act of April 16th, 1900, being the Fire Marshall law, 

directs that "fot' tbe purpose of maintaining the department of fire marshal and 
paying the expenses incident thereto, every ,fire insurance company doing business- · 
in the s tate o·f Ohio shall pay to the superintendent of insurance, in the month 
of December, annually, one half of one per cent. on tlie gross prei!lium receipts 
of such companies," etc. 

Does this apply to associations organized under Section 3686, etc., of the 
Revised Statutes, requiring them to pay the tax prescribed in the lire mar*>hall law? 

Second.:,. Section 2745 of the Revised Statutes directs every agency of an 
insurance company, incorporated by the authority of any other state or govern
ment, to make report to the county auditor of its premiums, and provides therein 
for the payment of taxes on premiums of 2Y, per cent. 

Does this section apply to- · 
1. Companies ot· associations admitted under Section 3630e; 
2. To companies not organized in Ohio, but doing business under ~ection 

3630-i ; 
3. :tvfutual companies licensed under Section 3656; 
4. Associations organized under the act of April 27th, "1898, known as the · 

Fraternal Beneficiary law? . 
Third: Does Section 284, providing for the publication of a certificate of 

compliance and fili.ng the same with the recorder of the county in which the agency 
of the insurance company is established, apply to all companies and associations, 
life and other than life, including assess1~1ent, co-operative ·and fraternal beneficiary 
societies? 

Fourth : If an association organi~ed t111der Section 3630 or an association 
aclmittccl to Ohio under Section 3630e, charges and collects, in advance, .fixed 
an~ounts, ba$cd upon estimated losses and expenses, with a. view to the same 
bemg commensurate with such future claims, but "with the provision for further 

' assessments in event such fixed charges are inadequate to meet the actual losses 
and expenses, is such an associat ion required to pay taxes on such gross, fixed 
charges, or any tax whatever? 

And of these in their order : 
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First: ·By the act of Apr-il 16th, 1900, the office of state fire marshal' was 
established and the duties and powers of·such officer are prescribed. Chief among 
the dut ies of this officer is that of investigating the cause or origin of all fi res 
and <;ause the anest of any person whom he may have reason to believe is guilty 
of the crime of arson. I t was doubtless contemplated by the legislature that 
the office of state fire marshall would be of benefit to insurance companies by 
a iding in the detection and apprehension of suoh persons as willfully burned 
their property in order to procure the insurance. And proceeding ·upon this 
theory a tax is imposed upon 'the benefited par ties, to-wit, . tl1e insurance com
panies, to defray the expenses of this office. If then, we should be guided by 
the spirit and reason of the fire marshal law, we would have no difficulty in 
reaching the conclusion that every corporation doing fire insurance business in 
Ohio, no matter how organized, being within the protection and benefits conferred 
by the law, would also· be included in the provision relating to the tax. But it 
would probably not be sufficient to charge a corporation with this tax simply 
because such corporation came within the reason and spirit of the--law, unless it 
should happen that such corporation is also fairly within the terms of the statute. · 
Recurring then to the langi1age of the act in question, it is found to be equally 
comprehensive. It specifically decla res . that "every fire insurance company" do
ing business in the state of Ohio, "shall be subject to the payment of the tax." 
It is claimed, however, that corporations 01'ganized by vir tue of Section 3686 
et seq, are not included in the te rms of this stati1 te fo r two reasons. (a) Such 

. corporatioi1s are called· throughout the statutes associations, and not companies. 
(b) Tha t the tax provided for by this act is computed upon· the g ross premium 
receipts, whe1·eas such associat ions charge no premium, but derive their revenue 
from assessments. As to the first contention considered apar t f rom the second, 
I do not regard i~ as having much weight. T he te rm ' "company" is a general 
term and includes in its ordinary signification any association of individuals in 
a business enterprise, whether such associat ion be in the form of a corporation 
or simply a partnership. Associa tions organized under Section 3686 are corpor
ations; and hence faJI within the popular signification of the term "company." 
Nor do I apprehend that the use of the term "association" in the statutes to 
distinguish these corporations from mutual ii1surance companies can have the effect 
to withdraw such corporations from the tax provisions of the act in question. 

A far .more serious question is presented in the second 9bjection above noted. 
Companies organized under Section 3686 have no premium receipts on which the 
tax may be computed. T here is such a vita l distinctiori between premiums charged 
by insurance companies doing business on the mutual or stock plan and the as
sessments which associations organized under Section 3686 arc ;iuthorized to col- · 
Ject, that it is· impossible to harmonize the two. T he term "pnimium," as used 
.in the fire marsha l law, must be understood in 1 its ordinary signification, and can· 
not i,nclude "assessments." Hence, the legislature, in providing a tax upon every 
insurance company to be computed upon the gross premium receipts, must be 
understood to have had in mind only such companies as had premium receipts. 
T his view of the intention of the legislature may be strengthened by a consid
eration of the fact that compan ies organized under Section 3686 are always 
denominated associations, although this latter fact standing alone would not be 
suffic ient to justi fy the conclusion that such companies a rc · not included in the 
tax provision of the fi re mat:shal law. 

Second : Your second quest ion ·contains four sub-divisions which will be 
briefly answered in order. 

1. Much that has been said above in answer to your first question is ap
plicable to the first subdivision of your second question. Section 3630e provides 
for admission into Ol~io of companies organized under the laws of other states 
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to transact the business of life . or accident or life and accident insurance on 
the assessment plan. T he · tax ·imposed upon foreign insurance companies by 
:;,ection 2745 is computed. upon the gross premium · receipts and such assess
ment companies have no premium receipts, and hence, by the same reasoning 
announced above are not subject to the payment of this tax. As to whether 
such companies organized as assessment companies, but doing business in Ofiio 
-on a plan similar to that of stock companies, are liable for the payment of this 
tax, see answer to fourth question. 

2. Section. 3630-i provides for the org·anization of .companies to do accident 
insurance and a lso provides that "The expenses of · such corporations, c01:npanies 

·Or associations shall he met by fixed annual payments, payable quarterly or other
wise, or by assessment on the members." Notliing is said in this section in -re
lat ion to the admission of companies organized in other states for a similar bus-' 
iness. If, however, such companies are admitted into Ohio to do the business 

·provided for by this section, the question as to their liability to the tax provided 
'by Section 2745 would depend upon 'whether or not their chief source of revenue 
consists of "fixed annual payments" or "assessments on the members." (See· 
fur ther on this subject, answer to / fourth question.) 

3. The requirements of Section 3656 as to companies organized under the 
Jaws of other states are th1it such companies shall have the same capital cash 
assets, etc., that is required of domestic companies. This section contains the 
follow ing provisions as to mutual fire insurance companies: "But if a company 
is a mutual fire .. insurance company, it shall have actual cash assets of the same 

.amount and description as is required of mutual fire insurance companies of this 

.state," .etc. The requirements of domestic mutual fire insurance companies are 
found in Section 3634. I do not understand from a consideration of this sec
tion (3634) that a mutual fire insurance company is necessarily an assessment 
.company. Such companies are authorized to collect premiums in advance to ac
·Cumufate a surplus, and in genera l to transact business on practically the same 
plan as. stock companies, except that mutual companies must provide in their 
policies for a contingent liability and assesment on the part of the insured of 
not less than three nor more than five annual cash premiums as written in the 
·policy. Prior to the amendment of this section in 1888, · the contingent liability . 
of a policy holder in mutual companies was represented by premit1m notes, and 
this method is still permitted as to such companies as did' not elect to change 
thei r plan. There seems therefore, to be but little practical difference, so far 
as the matter of raising funds with which to conduct the business is concerned 

'between stock cqmp<uiies and mutual companies. Indeed, mutual companies hav
ing net assets amounting to $200,000 •are authorized by Section 3650 to issue poli
cies on the stock plan. Under such plan of insurance the chief source of revenue 
does not consist of assessments to -pay specific losses, and hence is not assessment 
insurance. T here is a manifest distinction between this plan of insurance in 
which assessments are only made upon the contingency that the regular a~nual 
payments are insufficient to meet the losses and operating expenses of the com

·pati.y, and the plan whereby the chief source of revenue is der ived from assess
ments to cover specific losses made after the losses ·have occurred. For a more ~ 

·extended discussion of the distinction between the two classes of insurance as 
authorized by the Ohio Statutes, sec. 42 0. S., 555, and 58, 0. S. I. 

I am of the dpinion therefore that mutual fire insurance companies admitted 
to do business in Ohio by vi r tue of Section 3656 are liable to be taxed imder Sec
tion 2745. 

In this· connection naturally arises the question whether such mutual com
panies, both foreign and domestic, are liable to the tax under the fire marshal 
law. While this question is not specifically presented in yqur communication, yet 
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it has been under consideration in conferences held with representatives of such: 
insurance companies, and I have therefore giv~n it some consideration and have · 
reached the conclusion that that a.ll such. companies are liable to the tax imposed_ 
by the act of April 16th, 1900, and known as the fire marshal law .. 

4. Section 1 of the fraternal beneficiary law contains the· following pro- 
' IIS tons: "Such associat ions shall be governed by this · act and shall be exempt . 
from the provisions of the insurance laws of this state, and no law hereafter 
passed shall apply to them unless they be expressly designated therein." This 
language clearly exempts such associations not only from the operat ion of Sec..:
tion 2745, but from a ll other insurance laws except the act of April 27, .1896. 
You doubtless are aware of this provision of the statute, hence I can only con
strue your question as a challenge of the validity of such provision. Before the· 
consti tutionality of this provision· could become material to the present inquiry, 
h'owever , it would be necessary to determine that the nature of the business done · 
by these associations is of such a character as would subject them to the tax 
prescl"ibed by Section 2745; i. e., whether · these associations are authorized to . 
transact business on the assessment plan or otherwise. I think an examination 
of the act of April 27th, 1896, will disclose., t hat the chief source of revenue of · 
such associations is to be derived from post mortem assessments, and hence 
such associations are to be class,ed as assessn1ent associat ions, and not liable to the · 
tax prescribed by Section 2745: 

Third: Section 284 provides that every · insurance company doing business . 
in thi; state shall publish in evet-y county in which it has an agent a certificate 
showing that it has complied with the law. T he language employed in this . 
section is certainly eomprehensive enough to include all companies, associat ions, 
life and other than life doing an insurance business. U nless some author ity can 
be foun d withdrawing cer tait} compan ies fro m the operat ion of th is statute, 
all such companies must be held to be included therein. T he only authority for 
making such withdrawa l thnt I know of is that in relation to fraternal beneficiary · 
assoctattons. Section 1 of the act of April 27th, 1896, exempts such ass.ociations 
from the operation of itll insurance laws. So lo.ng as that provision is regarded as 
a valid law, such associat ions must be held exempt from this as well as all other 
provisions of the statute respecting insurance companies. 

Folll;th : Your fou r th question implies that associations organized as assess-·· 
ment associations, admitted to Ohio as assess'ment associat ions, arc in reality 
doing business upon the mutual or stock plan. T he nature of. the business which . 
may be transacted by an Ohio corporation must nec~ss~rily be determined by 
the charter of such corporat ioi1. In the case of Ohio ex rel. vs. Life Insurance · 
Company, 58 0 . S., 1, in speaking of Jhe statutes o£ Ohio in relat ion to· 
insur:&.c~ companies, Judge Bradbury, del;vering the opinion of the court , uses , 
th is language: 

' ·These statutes divide li fe insurance companies other than 
fraternal into two r.lasscs, into one of which it places those 
companies that have a cap"ital stock, or at least capital , and 
into the other class, such as do not have either capital stock 
or capital. The general powers of the fo rmer class are 
granted by Section 3587 , Revised Statqtes. T he th ings that 
may be doae by the la tter class a re set forth in Section 3630, 
Revised Statutes. * * * 

"The powers o! a company belonging to the fi rst class 
a re unlimited :~s to the individuals it may insure, but are 
limited to insuring on the mutual or stock plan. A company 
or association helongit!g to the second class can only insure 
the li fe o£ a me111ber of the company, and its business must 
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be transacted on the assessment plan. "' "' "' 
"The companies that compose the first of. the· class are 

empowered to transact business on the mutual or stock plan, 
the other only on the assessment plan. There may be ,some 
other minor distinctions between the two classes,· but. these 
ar.e the chief ones. The 'two classes together seem to cover 
the entire field of general life insurance, and we think in 
respect to Ohio companies, tllis field was designedly divided 
by the legislature between these two classes, and that· the 
inference to be drawn from this ·legislat ion is that the portion 
assigned to each was intended for its exclusive occupation. 
And therefore an Ohio life insurance company must confim. 
its transactions to such methods of insurance as pertains to 
the class to which it belongs." 

As to what constitutes insurance on the assessment plan, in the. same case,. 
the court say: 

·'To bring a lif~ -insurance company into the class that 
transacts business on the assessment plan with in the purview 

o£ our statutes, . its ·chief source of revenue should be post 
mortem assessments to pay specific losses. This view of 
the matter was in substance taken. by this court in State 
ex rel. vs. Monitor Fire Association, 42 0. S., 555. The 
cou;-i: held that an annual deposit paid in advance based on 
the hazards of the r isk, and without reference to an· amount 
nece~sary to pay lo3ses, that may occur during the year, is 
in fact a premium paid for carrying the r isk, and not a specific 
a~se~sment authorized by the statute. 

·• "The que3tion there related to the transaction of fire insur
auce, but the ,reasoning by which this court reached the 
conclusion announced in that cC\se wonld seen1 to apply 
equally to the question as to what constitutes insurat.ce on 
the assessment plan in life insurance." 

It seems clear .£rom the fo;·egoing that a company which charges and collects:-
. in advance fixed amounts based upon estimated losses and expenses, and with 
a view to the same being commensmate with such future claims, but with the 
provision for further assessments, in event such fixed charges arc inadequate to· 
meet the actual losses and expenses, is not conducting its business on the· 
assessment plan. These fixed charges constitute the principle source of rev-· 
emte, and the right to make assessments is but rarely resor ted to. Never in 
fact, except in the contingency that the fixed charges are inadequate to meet· 
the losses and expenses. 

Having thus divided the field of insurance into two 'classes, provision was-
. made by Section 2745 for the taxation of companies doing business on the

mutual stock plan, but no provision has been n-iacle !or taxing companies. doing· 
business on the assessment plan. If an assessmeJ~t company has invaded the· 
field o£ insurance reserved for mutual and stock companies, the proper remedy· 
would seem to be not to endeavor to impose a tax, but to require s'ttch com-· 
panics to ccin form their business to the provisions o{ the statute under which. 
they are incorporated. · · - - · 

In relation to companies admitted under Section 3630-e, the tnte test as to 
whether or not such companies are subject to taxation must be the nature 'of 
the business which such companies propose to transact' in Ohio. II their bus-· 
iness is on the assessment plan as contemplated by the Ohio Statutes, then such 
companies should be ad~ittecl under Section 3630-e, and would not he subject 
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· to the tax provided for by Section 2745. But i£ the business of such company isl 
on the mutual or · stock plan; if they propose to make fixed annual charges l 
based upon estimated losses, then such companies are not eligible_ to admission 
.under Section 3630--e, . but in order to be legally entitled to tran3act their l 
.business in Ohio, must comply with the provisions oJ · Sections 3604 and 3605, 
Revised Statu tes. ' 

This question ,\,as fully determined in the case of Ohio e.'< rei. vs. L ife Ins.urance 
Company , 58 0 . S., 1, where it was held that neither the National Life Associa
.tion of Hartford nor the Mutual Insurance Company of Detroit, were entitled 
;to a license under Section 3630-e because the business they proposed to transact 
was not on the assessment plan within the meaning of this section. Such com
panies would be liable for the ta..-..:: provided fo1: by Section 2745. 

, J. E. Tooo , 
Assistant Attorney General. 

LIABILITY OF COUNTY FOR SUPPORT OF CHILD. 

CoLUMDVS, OHIO, Dec. 28th, 1900. 

J . E. Poweil, Prosecuting Attonu::y, New Le:~--ington, Ohio. 
DEAR SIR:-Yours .of December 27th at band and contents noted. The 

question presented for solution is which county, Perry or ·Fairfield, should 
take charge of a child and afford it relief, whose residence was that of Fairfield 
county up until sixteei1 months ago, but who, with its pat·ents, moved to 
Perry county, and there· has resided ever since. 

It appears from your statement of facts that within six months from the 
time the fami ly rernoved irom Fairfield to P<::ny county jt became nece~~ary Lo 

afford it relief, but that the trustees did not serve notice upon the county infinm1ry 
directors of Fairfield county within twenty days ·after they discovered the legal 
residence of the fam ily, bt!t did serve notice ·some time later, probably three 
months. 

Section 1492 R S. ·requ il·es that notice shall be served upon the county in 
which a pauper has a legrrl residence within twenty days from the t ime that 
knowledge of such legal residence is . b:'ought to the officers affording the relief. 
This is necessary in order to charge the county in which the pauper has a legal 
t·esidence, with the expense of refurning the pauper and supporting bun. This 
not having been done in.- this in~tance, in my opinion Fairfield county was not 
bound to assume the respon3ibility of support ing this family or paying the 
expenses incident thereto, and as the family has a residence for sixteen months 
in Perry county, the child now has a iegal residence therein, and should be 
supported by Perry (:ounly. 

Very truly yours, 
J. M. SrrEETS, 

Attorney General. 

POWER OF TOWNSHIP TRUSTEES, ACTING AS BOARD OF 
- HEALTH, TO BORROW MONEY ~N EMERGENCIES. 

Coi.UMnus, OHIO, Dec. 28th, 1900. 

D'r. C. 0. Pt·obst, Secretat·y State Board of Health, Colwnb1ts , 0/vio. 
DEAR Sm:-Your inquiry with regard to the powers of township trustees 

when act ing as boards of health, to borrow inoney in emergencies, such as to 
supp ress contagious diseases, etc., is before me, for ansiver. 
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Section 2121 of ~he Revised Statutes grants to the trustees of townshi-ps the 
sa.me powers and duties as boards of health have in cities and villages conferred 
by the same chapter. So it becomes essential to inquire what powers are con-· 
ferred upon ·boards of health and •cotmcils 'in cit ies and villages in this regard. 
Section 2148 provides that i.n cities and villages the poards of health and council. 
may, when they deem it necessary, in case of any epidemic or threatened epidemic , 
borrow any amount of money necessary until such t inies as the · next levy and. 
collections may be made; interest thereon not to exceed six per cent. 

Power is thereby fully given, in my opinion, to township boards of health .. 
to borrow mon~y. I t is not so much a question of power that is troublesome· 
as the question of method by which that power shall be exercised. T his power · 
then , in my opinion ; can only be exercised by selling bonds of the township· 
for the purpose of raising the .money needed for ·sanitary objects. T his is. 
governed by Sections 2835 and 2836. I find there that it \viii require an adver
tisement and proceedings in the regular way, either by general or special election, 
to pass upon . the question to issue bonds fo r such purpose. But it may be· 
observed that under Section 409-25 the State Board may make and enforce orders. 
in local matters when an emergency exists, and the local board has failed or 
refused to act with sufficient promptness and effi ciency. This gives the state-. 
board power to proceed without any delay. But that section fur ther provides 
that all expense$ so incurred 5hall be paid by the city, village or township for· 
which such services were rendered. Your board can thus proceed in this 
emergency witli.~ ut any delay to make all needful orders in regard thereto to. 
abate any infections or contagious diseases and certify back to the township. 
the amounts of bills incurred in the prosecut ion of such work. T he treasurer· 
will then have to proceed in the way marked out by the above sections to pay
fOl" the indebtedness crea'ted. · 

Very truly, 
]. M . S HEETS , 

Attorney General. 

MONEY COLLECTED F ROM COMPANI ES HAVI NG CONTRACTS 
WITH THE BOARD OF MANAGERS OF THE OHIO PENITEN
TIARY; AND PENALTY OF $10.00.00 COLLECTED F R OM THE" 
AMERICAN SUGAR REFINI NG CO . 

The E. B. Lanman Co. m account with the At torney General. 

Cash received from the above com- Cash received from above c.ompany· 
pany: drafted into State Treasury : 

.l900. Amount. 1900. Amount. 
.Febr.uary 12 .. ...... .. .... . $1,396 90 February 12 .. . .. . . .. .. .. ~. $1,396 90• 
March 5 · · · . . . . . . . . . . . . . . . . 643 10 March 5 . . . . . . . . . . . . . . . . . . . 643 10 
April 25 .. .. .. .. .. .. .. .. .. . 1,415 30 April "25 .. .. .. .. .. .. . . .. .. . 1,415 30• 
June 27 .. .. .. .. .. .. .. .. .. .. 2,807 45 J une 27 .. .. .. .. .. .. .. .. .. . . 2,807 45 
N ovembeJ· 15 .. .. .. .. .. .. .. 1, 738 65 N ovembe1· 15 .. .. . .. .. .. .. . 1, 738 65 

Total .... .... .. ........ $8,001 40 Total .... . .. .. .. ...... . $8,001 40• 



:J.90 , ANNUA L REPORT 

The Columbus Chair Co. in account with the Attorney · General. 

Cash received from the above com
pany : 

1900. Amount. 
.January 10 . .. . . ......... ... $ 1,268 03 
F ebruary 15 .. . . .. .. . . .. .. . 1,178 95 

_April 23 . .. .. .. .. . . . .. .. .. . 1, 238 30 
May 15 . .. . . . . .. . .. .. . .. .. . 1,141 50 
May 31 . . . . . . . .. .. . . .. .. .. . 3,149 59 
September 11 . . . . . . . . . . . . . . 1,033 90 
October 9 .. . . . .. .. .. . .. . .. 1, 015 00 
November 3 . . .. .. . . .. . .. . . 1, 174 4·7 

:December 5 . . . .. . . . .. . .. . . . 1, 101 30 

Total . .. .. . .. . . .. ... : . :$12,301 04 

Cash received from above compat1y 
d r;tfted into S tate Treasury : 

1900. Amount. 
January 10 . .. . .. . .. .. .. : .. , $ 1,268 03 
February 15 .. .. .. . . . . . . .. . . 1,178 95 
April 23 . .. .. .. .. .. . .. .. . .. 1,238 30 
May 15 .. .. ... .. . '...... . .. . 1,141 50 
May 31 .. .. ..... .. .. · ' · .... 3,149 59 
September ·n . . . . . . . . . . . . . . 1, 033 90 
October 9 . ... .. .. . ... .. . .. . . 1,015 00 
November 3 . .. . .... . ·.... . . 1,174 47 
Decem ber 5 . .. .. . . . . .. . . . . . 1,101 3Q 

Total .. ...... . .. ..... . . $12,301 04 

The Columbus Bolt \<Yorks in account with the Attorney General. 

Cash receive(! from the above •com
pany : 

1900. Amount. 
January 31 .. ... .. .. . . .. .. . . $3,476 04 
March 1 . .. .. .. . . . . .. .. . .. . 3,342 G8 
March 30 .. .. .. .. . .. .. .. .. . 3,407 50 
Apri l 23 . .. . .. . . . . . . .. . . . .. 3,659 16 
May 29 . .. .. . .. .. .. . . . .. . .. 3,348 57 

.J uly 2 .. .. . . .. .. .. . .. . .. . .. . 3,931 60 
July 31 . .. . ... .. .'... . .. .. .. l , 133 60 
August 30 . . .. .. . . . . .. .. .. . 2,921 93 
October 2 . . .. . . . . . . . . .. . .. 3,545 02 

. Nov~mber 10 .. .. .. . . . . . . . . 3,344 24 

. November 20 ... .. ... .. : . .. 3,457 73 

Total . ... . . .. .. ...... .. $35,567 97 

Cash received from above company 
drafted into _State Tf·casury: 

1900. Amount. 
January 31 . . .. . . . . . . . . . . .. . $3,476 04 
March 1 .. . .... : ..... .. . . : . 3,342 58 
March 30 .. .. . . . .. .. .. . .. .. 3,407 50 
April 23 . .. .... . .. . .... ... . 3,659 16 
May 29 . . . . .. . . .. . . . . . .. .. . 3 ,3.48 57 
July 2. ....... .. .... .. . .. . .. 3,931 60 
J uly 31 . . . . . . . . . . . . . . . . . . . . 1,133 60 
August 30 . . . . . . . .. . . .. . .. . 2,921 93 
October 3 . . . . . . . . . . . . . . . . . . 3, 545 02 
November 10 . . . . . . . . . . . . . . 3,344 24 
November 20 .. .- .... .. .. .. . 3 ,457 73 

Total . . .. . .. .. . .. .. · .... $35 ,567 97 

C. S . Reynolds & Co. in account with the Attomey General. 

Cash received from the above com
. pany : 

1900. Amount. 
· Februai·y 7 ,. . . . . . . . . . . . . . . . . $938 85 
March 10 . . . . . . . . . . . . . . . . . . 994 85 

. April 24 .. .. . . .. :. . . . . . . . . . 866 50 
'May 23 . .. . . .. .. .. .' .... .'.. . 850 90 

.June 23 .. .. . .. . . .. . . .. . .. .. 869 00 

. July 24 . .. .. .. .. .. .. .. .. .. . 846 30 
August 28 . . . . . . . . . . . . . . . . . 888 65 

· October 1 . . . . . . . . . . . . . . . . . 875 50 
· November 3 . . . . . . . . . . . . . . . 895 75 
November 15 . . . . . . . . . . . . . . ,914 42 

: December 31 . . . .. . . .. .. .... 692 65 

Total ... ... .. .. ..... . .. $ 9, 633 37 

Cash received fro m above company 
dra fted into State Treasury: 

1900. Amount. 
February 7 . . . . . . . . . . . . . . . . . $938 85 
March 13 . . . . . . . . . . . . . . . . . . 994 85 
April 24 .. . . . . . . : . . . . . . . . . . 866 50 
May 23 ... . : .. .. .. . .. . . . .. . 850 90 
June 23 . . . ... . . . . . . . . . . . . . . . . 869 OQ 
July 24 . . . .. .. .. .. .. .. .. . .. . 846 30 
August 28 ... . .. ·. . . . . . . . . . . 888 65 
October 1 . . . . . . . . . . . . . . . . . 875 50 
November 3 .. . . .... . . .. .. . 
November 15 . . . ... . . , . . . . . . 
December 31 . . .. . .. . .. . . . . . 

895 75 
914 42 
692 65 

Total .. ...... . ....... .. $ 9,633 37 



ATTORNEY GENEf{AL. 191 

The Geo. B. Sprague Cigar Co. in account .with the Attorn_ey General. 

C<~sh received from the above com
·pany: 

1900. Amount. 
.January 26 . . . . .... . . . .... . . $ 1,160 58 
February 14 . . . . . . . . . . . . . . . . 1,226 83 
April 23 . . . . . . . . . . . . . • . . . . . 1,123 10 
April 23 . . . . . . . . . . . . . . . . . . . 1,308 05 
.June 14 ....... . . .. . . . ... ... 1,229 .96 
.July 18 . . . . . . . . . . . . . . . . . . . . 1,295 79 
August 17 . . . . . . . . . . . . . . . . . . 1,318 58 
September 4 . . . . . . . . . . . . . . . 1,341 75 
October 29 . . . . . . . . . . . . . . . . . 1, 555 13 
.November 13 . . . . . . . . . . . . . . 2,615 41 

Total . . .. . ..... . .. .. ... $14,175 18 

Cash received from above ·company 
drafted into State Treasury : 

I 

1900. Amount . 
January 26 ...... . .... .... .. $1, 160 58 
February 14 ........ :. . . . .. . 1,226 83 . 
April 23 . .. . . .. . . ... .. . . .. . 2,431 .15 
June 14 .. ......... : .. .. .. .. 1,229 96 
J uly 18 .. .. ........... : .. .. 1,295 79 
August 17 .. .. .. .. .. .. .. .. .. 1,318 58 
September 4 . . . . . . . . . . . . . . . 1,341 75 
October 29 .. .. .. .. .. .. .. .. . 1,555 13 
No,vember 13 . . . . . . . . . . . . . . 2,615 41 

Total .. . ......... . .. .. . $14,175 18 

·Brown, Hinman & Huntington in account with the Attorney General. 

Cash received from the above com
·pany : 

1900. Amount. 
January 30 ... . . .. .. . .... . .. $4,560 20 
February 15 ,.. . . . . . . . . . . . . . . 2,204 30 
April 7 .. .. .. .. . .. .. .. . .. .. 4,695 65 
May 3 . .. .. .. . .. . .. . .. .. .. . 2,237 85 
June 21 . . . . . . . . . . . . . . . . . . . . 4,880 85 
August 9 .. . .. .. .. . .. . .. .. . 2,,!03 80 
November 13 . . . . . . . . . . . . . . 6,468 00 
December 23 . .. . . . . .. . .. . . . 1,976 35 

Total . .... ... .. ........ $29,427 00 

Cash received from above company 
drafted into State Treasury: 

1900. Amount. 
January 30 .............. ... $4,560 20 
February 15 . . . . . . . . . . . . . . . . 2,204 30 
April 9 ......... .. .. .. .... , 4,695 65 
May 3 . .. .. . . . . .. .. . .. .. .. . 2,237 85 
J une 21 .. . .... .. ........ .'.. 4,880 85 
August 9 ........ . . . . :. . .. . 2,403 80 
November 13 .. .. .. .. . . .. .. 6,468 00 
December 29 .. .. .. . . .. . .. .. 1,976 35 

Total . .. ............... $29,427 00 

The P. Hayden Saddlery Hardware Co. in account with the Attorney General. 

Cash received from the above com
})any: 

1900. Amount. 
January 30 .... : ...... .. .... $1,9,17 40 
February 28 .. .. . .. . . .. .. .. 1 , 990 85 
March 31 . . . . . . . . . . . . . . . . . . 2, 182 75 
April 27 .... .. .. .. .. .. .. .. .. 1,913 60 
June 30 ........... . ... .. ... 1,961 80 
July 3J. .. .. .. .. .. .. .. .. .. .. . 2,047 55 
August 30 . . . . . . . . . . . . . . . . . . 2,138 35 
October 3 .. .. .. . .. .. .. . . .. . 1,826 90 
October 31 .. .. .. .. .. .. . .. . .. 1, 981 45 
November 30 .. .. .. .. .. . . .. 1,819 30 
D ecember 31 . . . . . . . . . . . . . . . 1, 963 90-

Total .................. $21 ,773. 85 

Cash received from above company 
d ra fted into State Treasury : · 

1900. Amount. 
January 30 ........ · ...... .. . $ 1,947 40 
February 28 . .. .. .. .. .. .. . . 1,990 85 
March. 31 . .. .. .. .. .. . . .. .. . 2,182 75 
April 27 . .. . . . . .. .. .. .. .. . . . 1,913, GO 
June 30 .. :.. .. .. .. .. .. . .. .. 1,961 80 
July 31 ............ .. ..... '.. 2,047 55 
August 30 . .. .. .. .. .. .. .. .. . 2,138 35 
October 3 .. . .. .. .. .. .. .. .. . 1,826 90 
October 31 . . . . . . . . . . . . . . . . . 1, 981 45 
November 30 . . . . . . . . . . . . . . 1,819 30 
December 31 ...... . .... .. . . 1 ,963 90 

Total ........ : . ........ $21,773 85 
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with the Attorney General. 

the _.above com-
pat')': 

Cash received from above company 
drafted into State Treasury: 

1900. Amount. 
$668 42 
1,212 50 
3,380 00 

1900. Amourf:. 
February 19 ....... . ... ... . 
June 1 .... ... . .. . ......... . 
August 27 ........... ... . . . 

February 19 . . . . . . . . . . . . . . . $ 668 42 
June 1 . .. .. .. .. .. .. .. .. .. .. 1,212 50 
August 27 . .. .. .. .. .. . . .. .. 3,380 00 

Total .................. $5,260 92 Total ............ : . ... : $ 5,260 92 

The National Broom Co. in account with the Attorney General. 

Cash received from the above com- Cash received from above company 
pany: drafted into State Treasury : 

1900. Amount. 1900. 
September 7 . . . . . . . . . . . . . . . $ 357 96 September 7 ......... .. ... . 
October 8 . . . . . . . . . . . . . . . . . 764 98 October 8 ..... . ...... . . .. . 
Nqvember 14 .. .. .. .. .. .. .. 77·7 17 November 14 ....... <. ..... . 

December 23 . . . . . . . . . . . . . . 800 76 December 29 ............. . 

Aniount. 
$357 .96 

764 98 
777 17 
800 76 

Total .................. $2,700 87 Total . .... ...... ....... $2,700 87 

from The American Sugar 
October 3. Penalty collected I 

Refining Co ............ $1,000 00 Octob:r 3 : . .. .. . .... ...... $1,000 00 

SUMMARY. 
Total amount collected: 

The Geo. B. Sprague Cigar Co. · ..................... .. 
Brown, Hinman & Huntington Co .............. . .. .. . : 
T.he' P. Hayden Saddlery Hardware Co ................. . 
The E. D. Howard Co .. ..... ... . ....... . ............ . . 
The National Broom Co ......... .. ..... .. . .... ..... . . . 
The E. B. Lanman Co ........... . .. . ... . .. .. . ........ . 
The Columbus Chair Co .. ........ .. , .. . . ... . ........ . 
The Columbus Boit Works .. , ...... . . ... . .. . ... . ...... . 
C. S. Reynolds & Co ....... ...... ..... ... .... ......... . 
The American Sugar Refining Co. - Penalty . ........ .. . 

·Total ... . .... .... . · ............................ . 
Amount drafted into treasury: 

The Geo. B. Sprague Cigar Co ................ , ...... .. 
Brown, Hinman & Huntington Co .................... . 
The P. Hayden Saddlery Hardware Co ...... .... ...... . . 
The E . D. Howard Co . ....... .. ... .. .... ........ . .... . 
The National Broom Co .............................. . 
The E. B. Lanman Co ..... . .... .. ... . . .. ... ...... .... . 
The Columbus Chair Co ... ......... ... . ............. . 
The Columbus Bolt :works ..... ....... . ...... .. .. ..... . 
C. S. Reynolds & Co ....................... • .......... . 
The American Sugar Refining Co ...... .. ... , .......... . 

Total 

$14,175 18 
29,427 00 
21,773 85 
5,260 92 
2,700 87 
8,001 40 

12,301 04 
35,567 97 
9,633 37 
1,000 00 

$14,175 18 
29,427 00 
21,773 85 
5,260 92 
2,700 87 
s,ooi 40 

12,301 04 
35,567 97 
9,633 37 
1,000 00 

$ i39,841 60 

$139,841 60 



CIVIL CASES PENDING JANUARY 1st, 1900: 

IN 1'HE SUPREME COURT OF OHIO. 

(No; 6ooo.) 
The State ex -rel. Attorney General v. The Capital City Dairy; 

Company, a corporation, etc. 

In quo warranto. To oust defendant from State for manufactur
ing .and selling colored oleomargarine. April 10, 1900, writ of ouster 
allowed. Messrs. B.eardsley and J m1k ·appointed trustees. Defend
ant prosecuted error to the Supreme Court of th.e U . S. where the case 
is now pending. 

The State ex rel. The Attorney General v. The Buckeye Mutual 
Insurance Company o~ Shelby. · 

In quo warranto. Judgment of ouster. 

William N . Hahn and Edward Mansfield appointed trustees. . p 

Awaiting report of trustees. . ; ... · -:: ' -~ 
.., 

(No. 6787.) · ''1-"'•l 
The State of · Ohio ex rel. Attorney General v. The ·Tontine 

Surety Co. 

Suit in quo warranto. (See list of cases disposed of.) 

( No. 6788.) · . 
The State of Ohio ex rel. Attorney Genera:l, v. The Diamond Con-' 

tract Company. · 

Suit in quo warranto. (See list of cases disposed of.) 

(No. 6sro.) . 
. The State of Ohio ex rel. Attorney General v. The Cincinnati, 
Hamilton and Dayton Railway Company. · · 

Quo warranto. Involving question of legality of Central Pas
senger Association. 

(No. 6678.) 
The State of Ohio ex rel. Attorney General, v. Continental To

bacco Company. 

Quo warranto. To oust defendant under Anti-trust law. 

Demurrer of defendants sustained to 2nd cause of action. 

Pending on first cause of action. 



194 ANNUAL REPORT 

( No. 6122·:) 
· E. R. Edson and L. K. Buntain v. Wm. N. Crangle et al. 

Suit to recover damages for fish net~ destroyed by game warden. 
Error to Circuit Court of c;:uyahoga county . . 

(No. 5583.) 
The State ex rei. The Attorney General v. The Cincinnati, Ham

ilton and Dayton Railway Company. 
In quo warranto. To oust the defendant from occupying and using 

·canal lands and canal basins in Dayton and Hamilton, for the purpose 
of maintaining thereon switches,· side-tracks and .other improvements. 
Geo. B. V\farrington appointed Master Commissioner to take testi-
mony. 

(No. 2736.) 
The State ex rel. Attorney General Y. The Manufacturers' Mu

tual Fire Insurance Company of Columbus, Ohio. 

Judgment of ouster June 22, 1897. ..:.J 

Awaiting report of trustees. · 

(No. 2740.) 
'The State ex rei. Attorney General v. The Ohio Manufacturers' 

Mutual Fire Insurahce Company of Columbus, Ohio . . 

In quo warranto. Judgment of oust~r June 22, 1897. 
Awaiting report 6£ trustees. 

(No . . 2294.) . 
The State ex rel. The . .Att~rney ·G,eneral. v. The Standard Oil. 

Company~ . 
Information in contempt, foi· failure to obey the former order of 

the Supreme Court to . dissolve' the trust entered into and maintained 
by defendants at the time of-the bringing of the original proceedings. 

(No. 6334.) 
The State ex rel. The Attorney General v. The Akron Under

writers' Association. 
In quo warranto. To oust defendants from doing business in 

Ohio. 
(No. 6346.) 

The State ex rei. W. D. Guilbert, Auditor of State, v. ·Albert E. 
Aiken, Auditor of Cuyahoga County. 

Mandamus. To compel defendant to place omitted property on 
~he tax duplicate. Re-hearing allowed. 

(No. 6331.) 
The State ex ret Attorney General v. The Buckeye Pip_e Line 

Company. 
' Demurrer of State to second defense sustained. Reported . . 
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(No. 6349.) 
The State ex rei.. Attorney General v. The Solar Refining Com~ 

pany. 
Demurrer to second defense. sustained. Reported . 

. (No. 6416..) 
The State of Ohio ex. rei. Attorney General v. The Standard Oil 

Company of Ohio. 
Deniurrer to second defense sustained. Reported. 

(No. 635o.) 
The State ex rei. Attorney General v. The Ohio Oil Company. 
Suit in quo warranto·. To compel the defendant to show cause 

why it should not be ousted from doing business in the State of Ohio. 
Demurrer to second defense sustained. Reported. 

, ( ;No. 6386.) 
The State ex rel. Attorney General v. The· C., C.,. C. & St. L. 

Ry. Co. 
In quo warranto. Tq oust the defendant from canal lands in 

Warren and Butler counties. 

(No. 5912.) 
The State ex rei. The ~ttorney General v. The Mutual Home 

and Savings Association of Franklin, 9hio: 

In quo warranto. To c~rnpel defendant to surrender its charter. 
(No .. 6724.) 

The State of Ohio ex ,rel. v. J9seph :w. Dus-enbury. 
Qi.1o vvarranto. '- · 

(No. 6513.) 
The State of Ohio ex rei. Attorney General1 v. The Interstate 

Savings Investment Company. 
· Quo warranto. Suit to oust. 

(No. 6781.) 
The State of Ohio ·ex rel. Attorney General, v. The Franklin 

Savings and Loan Association, of Franklin, Ohio. 
Suit in quo warranto. 

. (No. 36og.) 
' · . ~he State of Ohio ex rel. Attorney General, v. The Crescent 

.Bmldmg and Loan Association of Toledo, Ohio. · 
Suit in quo warranto. 

· (No. 65n.) 
. '!he ~!ate. of Ohio ex rel. Attorney General, v. The Pittsburgh, 

.. Clncmnatt, .Chtcago and St. Louis Railway Company. . · 

' Quo wat:ra?to. Involving question of legality of Central Pas~ 
senger Assoc1at10n. · 



CIVIL CASES PENDING JANUARY 1st, 1900, IN THE 
U.S. CIRCUIT COURT OF APPEALS. 

SIXTH DISTRICT. 

· The Mercantile National Bank of Cleveland, Ohio v. R. S. H ub
bard as Treasurer of Cuyahoga county. 

The above case was decided by the ~-Ion. vV. H. Taft,. Circuit 
Judge at the June Session, 1899, of the Circuit Court, held in Cleve
land, Ohio, in favor of the defendant. From that decision the plaintiff 
appealed to the United States Court of Appeals, and at the October· 
term, to-wit, on l)ecember 1oth, rgoo, that Court reversed the decision 
of the Circuit Court, from which decision the defendant has taken 
an appeal to the Supreme Court of the United States; citation ·being· 
returnable January 23rd, 1901. 

CIVIL CASES PENDING JANUARY 1st, 1900, IN THE: 
CIRCUIT COURT OF TBE UNITED STATES. 

I • 

NORTHERN DIS.'I'RICT OF OHIO, EASTERN DIVISION .. 

Mercantile National Bank of Cleveland, Ohio, v. Marcellus A.. 
Lande~, as Treasurer Qf Cuyahoga county. 

The above action is one of twelve of a similar nature instituted 
by the nat.ional banks of Cleveland, Ohio, against the Treasurer of. 
Cuyahog.a county, to enjoin him from the collection of taxes which.' 
were placed upon the duplicate by the Auditor of Cuyahoga county, 
levied on certain amounts which had been deducted by some of the· 
banks from the valuation of its shares; the .banks claiming the right 
to deduct their debts from .the value of their bank shares for the 
stockholders in fixing the amount upon which taxes should be levied. 
Under the direction of the State Auditor the County Auditor charg~d ' 
the taxes at the usual rate upon these various amounts so deducted, 
for the years 1894, 1895 and 1896. The banks began actions m 
equity and secured injunctions against the treasurer collecting the· 
various amounts; the answers of the treasurer have been filed in each 
of the several cases, and an~ · still pendi11g in the above Court. 

In this class of cases; as' in the others involving taxation of ban!( 
shares, this office was called into the cases by the County Solicitor· 
of Cuyahoga ,county to assist in the preparatio.n and trial of the cases,. 
because of the amounts involved in which the State is interested. 



CIVIL CASES PENDING JANUARY 1st, 1900. 

IN '1'1-IE CIRCUIT COURTS OF OHIO . 

.FRANKLIN COUNTY. 

The State ex rel. Attorney General v. The Findlay Building and 
Loan Association, of · Findlay, Ohio. 

In quo warranto. T o oust the association from doing business in 
Ohio. 

{No. 1446.) 
The State ex rel. Attorney General v. The Union !)airy Company, 
In quo warranto. To oust the defendant from doing business in 

the State of Ohio. 
(No. 1620.) 

The State of Ohio ex rel: Attorney General, v. The Balt imore 
.and Ohio Railroad Company. 

Action in ejectment from State land. 

(No. 1640.) 
. The State of Ohio ex rel. Attorney General, v. The Colonial In

vestment Company. 

Quo warranto. 

(No. 1643.) 
The State of Ohio ex rel. Attorney General v. The Lake Shore 

Building and Loan Company. 

· Q uo warranto. Judgment of ouster Sept. 17, 1900. F. L. Taft 
. fnd Edmund Hitchens appointed t rustees. 

. (No. 1665.) 
. The State of Ohio ex rel. Attorney General, v. The Lucas County 

Manufacturers' Mutual Insurance Association. 
Quo warranto. · 

(No. 156g.) 
The State of Ohio ex rel. Attorney Generai, v. The Cleveland 

, 1!nQ Sandusky Brewing Company. · 

Quo wan anto. Suit to oust. 

b TChe Sl tate of Ohio ex rel. Attorney General, v. The New Pitts-1 
urg oa Company. · 

-....ai.-o ... ·li).;Q...,.,_tto w~rranto. 
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CUYAHOGA COUNTY. 

(No. 2406) 
T~e State of ... 9h,io . Y·. _The· Cleve_land a~d San,qus}ty .B~ewing 

Company. 

Action ~nder Section 7, anti-t rust law. 

The State of Ohio ex rel. Attorney General, v. Patrick J. Me~ 
Kenney. · 

Action to oust defendant from office of county commissioner. 

GREEN E COUNT Y·. · 

The State of Ohio ex rel. Attorney General; v; The Rapid Transit 
Company. · 

Judgment of Circuit Court in favor of defendants. Pending on 
~r:ror in .Supreme Cou~t of O hio. 

LUCAS COUNTY. 

The State of Ohio ex rei. Attorney General, v. The Mamifacturers' 
Railway Company, · 

Quo warranto. 
MEIGS COUNTY·, 

The State of Ohio ex rel. Attorney General, v. The National Salt 
Company. 

Quo warranto. Suit uhder anti-trust law. · 

MONTGOMERY COUNTY. 

The State of Ohio ex rei. v .. The Dayton Traction Company and 
The Cin'cinnati arid Miami Valley Traction Company. 

Suit to test right of defendant t o use of public ways. Judgment 
of C. C. Finding for defendant. P etit ion in error filed in Supreme 
Court of Ohio being No. 6869. 

State of Ohio ex rei. Attorney General, v. The Centennial CluJ> 
et al. 

Suit in quo warranto· . .. 
P REBLE COUNTY 

Edmond _S. Dye v. John. Foran et al. 

Escheat of lands. 
SANDUSKY COUNTY • 

. The State of · Ohio ex rei. Attorney General· v: The Toledo,.' Fre ... 
mont and Norwalk Railway Company. 

Quo warranto. 



CIVIL CASES PENDING JANUARY 1st, 1900. 

IN THE COMMON PLEAS COURTS OF OHIO. 

FRANKLIN COUNTY. 

Streets Western Stable Car Line v. W. D. Guilbert, Auditor of 
State. 

To restrain the defendant from adding a penalty' to the taxes 
assessed against the plaintiff for property owned 'and used by plaintiff 
in Ohio during the year 1897; under the act of March 30, 1896 (92 
0. L., 89) . 

March 12, 1900, judgment for defendant in common pleas court 
and now pending in Circuit Court of Franldit1 county. 

. . . 
W. S. Matthews, Superintendent of Insurance v. The Guarantors 

Liability a~g Indemnity Company. 
Petit ion to appoint receiver to wind up defendant's business in 

Ohio. 
M. R. ,Patterson, receiver. Awaiting final report of receiver. 

, (No. 36,718.) 
~he State ex rei. Watson A. France v. Asa S. Bushnell, Governo~ 

of Ohio, and F. S. M~mnett, Attorney General. 

In manclam9s. To compel the defendant to sign a pretended bill 
of exceptions to their action in sustaining the action of the State Board 
of Medical Registration and Examination; in rei'using to grant the rt!
lator a certificate to practice medicine in Ohio. Argued and sub
mitted. 

(No. 34,938.) 
· The State ex rei. Hosea W. Libby v. The Ohio State Board of 

Medical Registration and 'Examination. 

Action in mandamus to compel defendant to issue him a certificate 
to practice medicine in Ohio. Petition of relator dismissed in Com
mon Pleas Court. Pending on error in C. C. of F ranklin Co. Ohio. 

(No. 38,667.) 
Merchants' and Manufacturers' National Bank v. The Board of 

Trustees of Ohio State University. 

Action ~o recover on mortgage given by construction company. 

1 
(No. 38,gx7.) 

t 
T~e Fultonham Brick and Tile Company v. The Columbus Con

uctt~n Company, Trustees of Ohio State Uniyersity et al. 
SUit to recover $1,950.89 on contract. 
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No. 40,216. 

D. H. Everett v. E. G. Coffin. 

Appeal from Justice Roach. 

No. 40,129. 
The State of Ohio v. The Manhattan Oil Company .. 

Suit to recover damages for oil wrongfu,lly taken from State land. 

BUTLER COUNTY. 

No. rg,oo3. 
The State of Ohio v. George H. Sebald et al. 

This action was originally brought in the Common Pleas Court to 
quiet. the title of the State to its canal property in Middletown, known 
as the "Middletown Basin ." The Common Pleas Court sustained a 
demun'er to the petit.ion, and the State not desiring to plead further, 
the action was dismissed. · From this judgment the State prosecuted 
error to the Circuit Coi.trt. The Circuit Court rever-sed the Common 
Pleas and overruled demurrer, remanding case to Common Pleas Court 
for trial, where the case is now pending. 

CUYAHOGA COUNTY. 

No. 64>478. 

The State of Ohio v. Frank Schlund. 
Action to quiet title to certain canal lands. 

HAMILTON COUNTY. 

No. I 12,378. 

The State of Ohio v. Joseph Fettig. 

No. II2,4g:i:. 

The State of Ohio v. Stephen Ha~ser, Sr. 

No. r 13,862. 

The State of Ohio v. The Cincinnati Tin and Japan Company. 
Trial had in Cou rt of Common P leas. Judgment for. defendant. 

State filed petition ·in error in C. C. of Hamilton county Aug: r, rgoo. 

No. II3,86r. 
The State of Ohio v. The Cincinnati Ice Co,npany. 

No. II3,86o. 

The State of Ohio v. The Victor Safe and Lock Company. 

No. II2,463. 

The State of Ohio v. William Proctor et al. 
Suits to q~tiet title of State in certain lands in Cincinnati. 
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l:I'!ONTGOMERY COUNTY. 

No. 20,224. 
The State of Ohio v. Cyrus H. Baldwin. 

Action to recover possession of real estate, part of canal system. 

No. 19,040. 

The· State· of Ohio v. Versa E. Gregg . 
. Same as 20,224. 

No. 20,518. 

The State of Ohio v. C. A. Wright. 
Same as 20,224. 

No. 20,520, 

·The State of Oh~o v. Samuel Wagoner. 

Same as 20,224. 

The State of Ohio v. Christ S. Kellner. 
Same as 20,224. 

No. 20,519. 

The State of Ohio v. Frank Saup. 

Same as -20,22~. 
PERRY COUNTY. 

No. 3746. 

State of Ohio v. Jonathan Bope. 
Action for recovery of real estate. 

No. 3745· 
State of Ohio v. John Shell. 
Action for recovery of real estate. 

. . 

Judgment for defendant now pending on error in Circuit Court of . 
Perry county. · 

ROSS COUNTY. 

The State of Ohio v. W. P. Bowers. 

Action to quiet title to certain canal lands, 

TUSCARAWAS COUNTY . . 

No. 6421. 
Ernest C. Crater v. Philip Neighbor et al. 
Action in partition; being an action on a conveyance made by the 

Canal Comn1ission to one Adam M. Beers; ·a defendant, and claiming an 
ab~ndonment of the canal basin described in the petition. 

. Demurrer for Adam Beers sustained. Exception taken by plain
tiff to Circuit Court where demurrer was sustained. Case remanded to 
Common Pleas Court. . . 



CIVIL ACTIONS COMMENCED DURING. THE YEAR · 
WITH WHICH THE ATTORNEY GENERAL 

IS CONNECTED EITHER IN THE 
PROSECUTION OR DEF:BfNSE.-

IN THE SUPREME COURT. 

(No. 6912.) 

The State of Ohio ex -rei. Attorney General v. H. C. Speidel et al. 
In quo warranto. Action to oust Speidel as· Sheriff 9£ Clermont. 

county. 
(No. 6942.) 

The State of Ohio ex rei. The Interstate Savings Investment Com
pany, v. William S. Matthews and Dwight Harrison. 

. Mandamus. Action to compeJ Insurance Commissioner to issue 
license permitting Relator to do business in the Sta,te of Ohio. 

(No. 6gs·1. 
The State of Ohio ex rei. Attorney General, v. The Mt. Hope Col-· 

l~ge Company. 
In quo warranto. Judgment of ouster and VV. G. \!Yells an..-t J .. 

A. Martin appointed tl'Ustees to wind up the affairs of the Institution. 
Pending. Awaiting report of trustees. ' 

Action to fotfeit charter of d~fenclant. 

(No. 6g7r.) 
THe State of Ohio ex rei. Attorney General, v. The Home Co-· 

operative Union, a Corporation. 
In quo warranto. 
Action to forfeit charter of defendant. 
Lem P. Harris v. W. D. Guilbert, Auditor of State. 

· Mandamus. Mandamus to Compel Auditor of State to issue war
rant to the Secretary of the Ohio Centennial Commission. 

(No. 7022.) 
In the matter of the Application of Gilbert D. Preston for a Writ of' 

Habeas Corpus. 
Action to test constitut;ionality of the Anti-Screen Law. 

( No. 7119.) 
.The State of Ohio ex rei. W. D. Guilbert, Auditor of the State of 

Ohio v. Wm. H. Halliday, Auditor of Franklin county, Ohio. 
Mandamus. Action to compel Auditor of Franklin county to fol-· 

low the provisions enacted in the Royer BilL 
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The State of. Ohio ex rel. Attorney General v; The Federal Gas 
and Fuel Company. · 

·: Quo warranto. Action .to oust defendant compariy froni occupy
ing State lands. 

(No. 7256.) 
The State of Ohio ex rel. Attorney General v. The· Interstate Sav~ 

ings and Investment Company. 

In quo warranto. Pending. Action to oust defendant company 
from doing business in Ohio. 

. . (No. 7234.) . 
The State of Ohio ex rel. Edward F. Hall, v. Charles Kinney~ Sec-

retary of State. · 

Mandamus. To compel Secretary of State to ·appoint the Relator 
a deputy state supervisor of elections. 

(No. 723s:) 
The State of Ohio ex rel. C. E. Wood v. Charles Kinney, Secretary 

of State et al. · 

Mandamits. To compel Secretary of State to appoint the Relator· a 
deputy state supervtsor of elections. 

( No. 7257.) 
The State of Ohio ex rel. Albert E. Culbert, v. Charles Kinney, 

Secretary of State et al. 
Mandamus. To compel Secretary of State to appoint the Relator a 

deputy state supervisor of elections. 

· (No. 7302.) · 
The State of Ohio ex rel. Attorney General, v. John B. Morris 

et al. 

In quo warranto. Action to oust defendants from acting as Board 
of Revision in the City of Cincinnatj. 

The State of Ohio ex rel. The Union Savings Bank and Trust Co. 
v. W. S. Matthews as Superintendent of Insu!ance. 

In Madamus. 
(No. 7161.) . , 

';!.'he State of Ohio ex rel. Attorney General, v. John J. Sullivan, 
Joseph F. Meader et al, Board of Supervisors of th~ City of Cincin
nati. · · 

In quo warranto. Action to oust defendants from s; rving as 
Board of Supervisioti in the City of Cincinnati. 



204 . !ANNUAL R EPORT 

IN T HE U. S. CIRCUIT COURT. 

SOUTH ERN DISTRICT OF OHIO, EASTERN D IVISION. 

Maria F. Thomas v. George Folsom, The Ohio State University 
and The State of Ohio. · 

In equity. Pending. Action. to recover real estate willed to the 
State of O hio iti t rust for the Ohio State University. 

IN . THE CIR CUIT COURTS . 

FRANKLIN COUNTY. 

The State of Ohio ex. rel. Attorney General, v. The Ewing Coal 
and Salt Co. 

I n quo warranto. Action to forfeit charter fo r non-user . 

.BUTLER COUNTY. 

The State of Ohio ex rel. Attorney General, v. 'Conrad M. Semler. 

In quo warranto. Action to oust defendant from position as menl-
ber of Board of Control fo r v iolation of the Garfield Corrupt Practice 
Act. 

I N THE COMMON PLEAS COURTS. 

FRALNKLIN COUN't \ ' . 

James -Kennedy v. E. G. Coffin. 
Action for.damages against Warden 0. P. for false imprisonment. 

P ending. 

The_ State of Ohio v. Wm. A. Proctor and James N. Gamble et al. 
Petition for possession of canal lands. P ending. 

MERCER COUNTY. 

The State of Ohio v. John T. Montgomery and Wm. M. Stitt. 
E jectment proceedings. Pending. 

CUYAHOGA COUNTY. 

Adelia Rawlinson v. The Cleveland Life Insurance Company, W . 
Howell as Assignee of the Cleveland Life Insurance Company, and 
Wm. S. Matthews as Superintendent of Insurance of the State of Ohio. 

Mandamus 'in Court of Common Pleas of Cuyahoga tounty, Ohio. 
Action to recover against the defendant company a nd to enforce claim 
against securit i.es deposited with the Superintendent of Insurance of 
t he State of Ohio. 

PERRY COUNTY. 

John Shell v. Westbrook Still. 

Before E . M. Braddock, a J ustice of the Peace of Perry County. 
Judgment for plaintiff. P ending on error in the Common P leas Court 
of P erty county. Action in forcible ent ry and detainer. 



LIST OF CASES DISPOSED OF DURING THE 
YEAR 1900. 

IN THE SUPREME COURT OF OHIO. 

(No. 6787.) · 
The State of Ohio ex rei. Attorney General, v. The Tontine Surety 

Company. 
Suit in quo warranto. April xo, 1900, judgment of ouster from 

doing business in Ohio. Case reported. 

(No. 6788.) 
The State of Ohio ex rei. A~torney General v. The Diamond Con

tract Company. 
Suit in quo warranto. 

doing business in Ohio. 
April IOth, 1900, judgment of ouster from 

(No. 6122.) 

E. R. Edson and L. K. Buntain v. Wm. N. Crangle et al. 
Suits to recover damage~ for fish nets destroyed by game warden. 

The law under which the above nets were seized was held unconstitu
tional. J udgment of lower cotirt affirmed. 

(No. 2736.) 
The State ex rel. Attorney General v. The Manufaeturers' Mutual 

Fire Insurance Company of Columbus, Ohio. · 

. In quo warranto. Judgment of ouster June 22nd, 1897. 

(No. 2740.) 
The State of Ohio ex rei. Attorney General v. The Ohio Manu

. facturers' Mutual Fire Insurance Company of Columbus, Ohio. 

ln quo warranto. Judgmen t of ouster June 22, 1897. 

(No. 2294·) 

The State ex rel. Attorney General v. The Standard Oil Company. 
1nforma~ion in contempt for failure to obey the f<_?rmer order of the · 

Supreme C9urt, to dissolve the trust entered into and maintained 
by defendat1ts at the time of the bringin<Y of the orio·inal pro-

d" D o o cee tngs. ecember 11, 1900, proceedings in contempt dismissed at 
the cost of the Relator. -

. (No. 6334.) 
' ·· .. The State ex r~l. The Attorney General, v; The Akron Under
. WJ;tters' Association. 
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In quo warranto. To oust defendants from doing business in 
Ohi0, June term, 19oo, writ of ouster allowed Messrs. Kohler & Berry of 
Akron, Ohio, appointed trustees, final report of trustees filed and approved 

(No. 6386.) 
The State ex rei. Atto~ney General, v. The C. C. C. & St. L. Ry. 

Co. 

In quo warranto. To o ust defendant from coal lands in Warren 
and Butler , counties. May 2, 1900, judgment in favor of plaintiff. · 
Judgment for costs against defendant. 

(No. 6724.) 
The State of Ohio ex rel. v. Joseph W. Dusenbury. 

·Quo warranto. Dismiss.ecl by Relator. 

(No. 6513.) 
The State of Ohio ex rei. Attorney General, v. The Interstate Sav

ings Investment Company. · 

Quo warranto. Suit to oust. Feb. 20, 1900, petition dismissed 
on the authority of No. 6942. 

(No. 6678.) 
The State .of Ohio ex rei. v. Continental Tobacco Company. 

Quo w<).rranto. Dec. 20, 1900. Dismissed by Relator. 

(No. 6331.) 
The State of Ohio ex rei. v. The Buckeye Pipe Line Co. 

Quo warranto. Dec. 20, 1900. Dismissed by the Relator. 

(No. 6349.) 
The State of Ohio ex rei. v. The Solar Refining Company. 

Quo warranto. Dec. 20, 1900. Dismissed by the Relator. 

(No. 6416.) 
The State of Ohio ex rei. v. The Standard Oil -Company of Ohio. 
Quo warranto. Dec. zo, I 900 Dismissed by the relator. 

(No. 6350.) 
The State of Ohio ex rei. v. The Ohio Oil Co. 

·Quo warranto. Dec. 20, 1900. Dismiss.ed by the Relator. 

(No. 6gr2.) · 
The State' of Ohio ex rei. v. H. C. Speidel et al. 

In quo w~rranto . . J udgme1it of ouster. 

. (No. 6942.) 
The State of Ohio ·ex rei. v. The Interstate Savings Investment Co . 

. v. William S. Matthews and Dwight Harrison. 

·Mandamus . . Peremptory writ allowed. 
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. (No. 6951.) 
The 'State of _Ohio ex rel. v. The Mt. Hope College Co. 
ln quo warranto. Judgment of ouster. 

(No. 6971.) 
'The State of Ohio exe rel. v. The Home Co-operative Union. 

In Q';lo warranto. J udgment of ouster. 

Lem P. Harris v. W. D. Guilbert. 
Mandamus. Peremptory writ refused. Petition di_smissed: 

(No. 7022.) 
In the matter of the application of Gilbert D. Preston for a writ of 

habeas corpus. 
Judgment of Court setting at large the relator and holding law to 

be unconstitutional. 
(No. 7II9.) 

The State of Ohio ex rel. W. D. Guilbert v. Wm. H. Halliday. 
Mandamus. Peremptory w rit awarded. 

. . 

The State of Ohio ex rel. v. The Federal Gas and Fuel Co. 

Quo warranto. Dismissed by Relator .. 

(No. 7234.) 
The State of Ohio ex rel. Edward F. Hall v. Charles Kinney. 
Mandamus. Dismissed by Plaintiff. 

(No. 7235.) 
The State of Ohio ex rel. C. E . Wood v. Charles Kinney. 
Mand_amus. Dismissed by Plaintiff. 

(No. 7257.) 
The State of Ohio ex rel. Albert E. Culbert v. Charles Kinney. 
Mandamus. Peremptory writ allowed. 

(No. 7302.) 
The State of Ohio ex rel. v. John Morris et al. 

· In quo warranto. D emurrer to petition overruled, and judgment 
~~~ . 

(No. 7161.) 
The State of Ohi6 ex rel. v. John J. Sullivan et al. . 

In q11o warranto. Petition dismissed at costs of R elator. 



CASES DISPOSED Q:F DURING THE YEAR 1900. . .. ~ 

IN THE CIRCUIT COURTS OF OHIO. 

FRANKLIN COUNT_¥. 

(No. 1640.) 

The State of Ohio ex rei. Attorney General v. The Colonial Invest~ 
ment Comp~ny . 

. Quo warranto. Judgment of ouster February 13, x9<Jo. 
The State of Ohio ex rel. Attorney General v. The New Pitt~

burg Coal Company. 
Quo warranto. February i9oo, dismissed for want of jurisdiction. 

The State ex rei. Attorney General v. The Findlay Building and 
Loan Association, of Findlay, Ohio. 

In quo warranto . To oust the association from doing business in 
Ohio. · 

There being a cause pending in t he Court of Common P leas · of 
Hancock county, Ohio, seeking the same relief prayed for in this 
action, this action was, by the Circuit Court dismissed October 18th; 
1899· 

(No. 1569.) 
The State of Ohio ex rel. Attorney General, v: The Cleveland and 

Sandusky Brewing Co. · 

Dismissed by Relator. 

CUYAHOGA COUNTY. 

(No. 2406.) ' 

The State of Ohio v. The Cleveland and Sandusky Brewing Co .. 

Dismissed by Relator. 

( No. 2464.) 

The State of Ohio ex rei. v. Patrick J. McKenney. 
To oust defendant from office of county commissioner. Dis-· 

missed January 8, 1900, at costs of relator. 

LUCAS COUNTY 

The State of Ohio ~x rel. Attorney General, v. The Manufacturers' 
Railway Company. 

Quo warranto. Dismissed at the request of the Attorney General. 
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SANDUSKY COUNTY. 

The State of Ohio ex rel. Attorney General, v. The Toledo Fre
mont and Norwalk Railway Company. 

Quo warranto. Petition dismissed. 

MONTGOMERY COUNTY. 

(No. 436.) 

The State of Ohio ex rei. v. The Centennial Club et al. 

Suit in quo warranto. J udgment of ouster rendered at the De
cember term 1899, at the costs of the defendants. 



CASES DISPOSED OF DURING TEE YEAR l900r 

IN THE COURTS OF COMMON PL EAS OF OHIO. 

HAl\liLTON COUNTY. 

(No. u2,378.) 

The Stateof Ohio v. Joseph Fettig. 
Judgment rendered for plaintiff as prayed for in the petition. 

(No. II2,491.) 

The State ·of Ohio v. Stephen Hauser, ~r. · 

Ju dgment in favor of the State of Oh io. Costs against the clef-· 
andant. 

(No. 1r3,86r.) 

The State of Ohio v. The Cincinnati Ice Company. 

Settled by agreement because of grant made by the General As-· 
sembly, as contained in volume 85 Ohio Laws page 299. Judgment. 

· for defenda1it. · · 
(No. II3,86o.) 

The Sta.te of Ohio v. The Victor Safe and Lock Company. 
Case dismissed by plaintiff. 

, No. n2,463. 

The State of Ohio v. Wm. A. Proctor et al. 

June II , 1900, dismissed without prej udice, and began the same 
case in the Court of Common Pleas of Franklin county, where it is. 
now pending. · 

BUTLER COUNTY 

(No. Ig,oo3.) 

The State of Ohio v. George H. Sebald et al. 
This action wa.s originally brought in the Common Pleas Court to· 

quiet the title of the State to its canal property in Middletown, kn·own 
as the "Middletown Basin." The Common Pleas Court sustained a. 
demurrer to the petition, and th e State not desiring to plea{! furthex, 
the action was dismissed. From this judgment the St~te prosecuted' 
error to the .Circuit Court. The Circuit Court reversed the Common· 
P leas and overruled dem urrer, remanding case to Common Pleas Court. 
for t ri al. :Upon hearing the Court of Common Pleas of Butler county, . 
Ohio, rendered judgment quieting title of t he defendants as against 
the claims of the State to all the premises in quest ion except the· 
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following: 1'Reserving to the State of Ohio a benne bank 12. 12 feet in. 
with measured entirely from the· east water line of the Miami ·and Ene 
canal and extending ~cross the ful\ width of the west end of lot 1146, 
as the same is known and designated by the renumbet:ing of lots anct 
lands in said city of Middletown." · ·. 

MONTGOMERY COUNTY 

(No. 19,040.) 

The State of 9hio v. Versa E . Gregg. 

Judgment for plaintiff as prayed for in the petition. 

(No. 20,518.) 

The State of Ohio v. C. A. Wright. 

November term, 1900, trial had; judgment in favor of plaintiff as 
prayed for in the petition. · 

. (No. 20,520.) 

The State of Ohio v. Samuel Wagoner. · 

Noven1ber 23, 1900, judgment for plaintiff as prayed for in the pe-. 
titian. · 


