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OPINION NOo 76-049 

Syllabus: 

Records concernlng individuillS applying 
for or receiving servic.:>s fror:1 tho Rehabilitation Services 
Commission ar

(1) 

o not public tccoro.s ,,it.hin the menni1,g of R.C. 
14 9. 43, because the genE:lral reloase of such records :i.s pro
hibited by R.C. 3304.21 ancl 45 CFR 401.47. 

(2) \·/hen infornwtion from an individual case record 
is sought~ by subpoena by c. party other thun the client or his 
representative ancl the release of such infoi:mat:i.on is pro
hibite,1 under R.C. 3304.21 and 45 Cl"R t!Ol.'17, the Rehabilitation 
Services Cor,:r,d.ssion r.iay properly rec.yond by way of applic,1tion 
for a protective order. under CR 2G (C) or by motion to quash under 
CR 45 (D), as information the r.elcc:..::;e of which is prohibitecI 
by lilW is not within the scope of discovery under CR 2G (D). 

(3) 45 CFR 40l.47(B) (5) requires that information from 
a Rehabilitation Services Co;:;rni;;sion client's case record be 
available upon his request l.:o him or his rcprc::;cnt.'.ltivc for 
use in uny proceed:i.ng or action, '.i.'he Rchabilitat:Lon ServiccG 
Commission, however, r.mst: rcle,,sc only sucll inforJ..;J.tion as is 
relevant to the act:i.on or rn:occied:i.n:-; und, if mecl:i. cal or 
psychological in:Eon;ntion conU:..i.nc,d in the case record may 
be hil:r.mful to the cl:i.cu·i:, rnE1.: urr;.tn~fe either to rclec1.sc! the 
information to a reprcscntcr,:ivc o:i: the cl:Lent or to have the 
information released to tho clicr,'i: by a physician or licensed 
psychologir;t. 

To: Richard P. Oestreich, Administrator, Rehabilitation Services Commission, 
Columbus, Ohio 

By: William J. Brown, Attorney General, June 30, 1976 

I have befori:e me your request for my opinion on several 
questions concerning the confidentiality of ccse records 
maintained by the Rehabilitntion Services Commission. Speci
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fically, your questions concern the availability of case records 
and the procedures to be followed when: 

1) 	 Case records are subpoenaed by an attorney 

representing a client of the Rehabilitation 

Services Commission, or 


2) 	 Case records are subpoenaed by an attorney 

or party not representing a client of the 

Rehabili tat.ion Services Cornmiss.~ on. 


Initially, it must be recognized thc1t R.C. 149.43 provides 
that all public records shall be open at all reasonable times 
for inspection. Public records, as defined by R.C. 149.43 
include all records required to be kept hy any governmental unit, 
except records pertaining to physical or psychiatric proceedings 
and recorus the nilcr.1sc of v1hich is prohibited bv state or 
federal law. For further di.scussion of the requirern~nts of R.C. 
149.43, see Dayton ~0wsnaners v. Davton, 45 Ohio St. 2d 107 
(1976); State, c:-: :c2J.. h1ocon Journ.:il l.'ub.lishincr Co. v. J\ndrcws, 
Ct. of Appeals, Franklin County, January 15, 1976, No. 75 J\P-418; 
1976 Op. Atty. Gen. No. 7G-Oll. 

R.C. 3304.21 provides for the confidentiality of the 

records of individuals applying for or receiving services from 

the Rehabilitation Services Commission in the follO\·ling tern,s: 


"No person shall, except for the 
purposes of sections 3304.11 to 3304.27, 
inclusive, of the Revised Code, and in 
accordance with the rules established by 
the rehabilitation services commission, 
solicit, disclose, receive, moke use of, 
authorize, knowingly permit, participate 
in, or acquiesce in the use of any list 
of names or information concerning 
persons applying for or receiving any 
services from the commission, which 
information is directly or indirectly 
derived from the records of the agency 
or is acquired in the perfon1ance of 
the person's official duties." 

'rhe availability of records concerning individuals applying 

for or receiving rch~bilitation services is, therefore, limited 

to the purposes of rec. 3304.11 to R.c. 3304.27. 


R,C. 3304 .16 specifiec:s the powers and duties of the 

Rehabilitc>.tion Services Commission. R.C. 3304.lG (l\} specifics 

that the Commission shall develop all necessarv rules and 

regulatjons and R.C, 3:'.0il.16(:C} (5) Si:,,c,c:i.J:fos ti1at the Commission 

may take any other necc:3Silry or a!Jpropriate action to assur8 

compliance v.-i.th any requirements necessary to obtain federal 

funds. 


45 C.F.R. 401.47 sets fe,rth federal requirements of 

confidentiality for federal funding of state vocatioiwl rel1abil 

itation programs i.n the following terms: 


(a) The State plan shall provide 
that the State agency will adopt and 
implement such regulations as are necessary 
to assui~e that: 
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(1) All information as to personal 
facts givcn_or made> ·i'!vailable tc the 
State aqencv, its renrcsentativcs, or 
its empioye;,s, in th~ course of the 
administrntion of the vocational rehabil
tation prog:cam, including lists of names 
and addresses and records of agency 
evaluation, shall be held to be confidential; 

(2) •rhe use of such inforrro.b.c1n and-
records shall be limited to purposes 
directly connected with the administration 
of the vocational rehabilitation program; 

(3) Information shall not he dis
closed directly or indirectly, other than 
in the administration program, unless the 
informed consent of the client has been 
obtained in 11riting; 

(4) Release of information to any 
individual, agency, or organization 
shall be conditioned upon satisfactory 
assurance by such individual, agency, or 
organization that the information will 
be used only for the purpose for which 
it is provided and that it will not be 
released to any other individual, agency, 
or organization; 

(5) Upon 1·1ritten reauest, information 
shall be released to the client or, as 
appropr.i.atc~ 1 _his Pct:CC"l'i:, _ cruarci{[.lJ1-;or 
other 01: hi:-; l'Qf)rescn1:c-n.:ive fo.L purposes 
in connection with anv orocee~ina or action 
for be11c?fitH or ciar1&(~s~ i11cl1Jcji~g 2i1\' 

12.._roc(,l.'ldin(~ or c:ction aq,unsi: anv i:>L:blic 
~encv: l'~cG.7; (i) 'l'hc;i: onlv SL:cli in
formation as i~ rclevon~ to the needs of 
the cliant sh~ll be rPlcasnd, and (ii) 
in the, cc·:se oi- r:eC:'ic2:l 01·_ nEycr.oloqicill 
inforwr:.1:ion, tl;.c: J:not;.1'.~c~clsJe of 'vlhich P1r1v 
be hnrr;-i:::uJ to \:.::c c:1.i·~::c~·t, f~t~ch infor;;~ution

~;~::f~;i~~~,:;f~:f.i"~:;:~f;~gf,F. 
psycho.l:.:-::'i.~;_1;:; and 

(6) Information will be releas0d 
to an organization or individual engaged 
in research only for purposes directly 
connected with the administration of the 
State vocational rehabilitation program 
and only if the organization or individual 
furnishes satisfactory assurance that 
the information will be used only for 
the purpose for which it is provided; 
that it will not be released to persons 
not connected with the studv under con
sideration; and that the fi~al product 
of the research will not reveal nny in
formation that may serve to identify any 
person about whom information h,;~_; been 
obtained through the Stat~ agency without 
written consent of such person ~na the 
State aqcncy, 

(b) The State pLu, ,;J,nll ful·tl,e;:
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provide that all information is the prop
erty of the State agenry; 

(c) The State plan shall further 
provide that the State asency will adopt 
and maintain such procedures and stan
dards as are necessary to: 

(1) Give effect to these regula
tions; and 

(2) Assure that all vocational 
rehabilitation applicants, clients, 
providers of services, and interested 
persons will be informed as to the con
fidentiality of vocational rehabilitation 
information and the conJitions for the 
release of such information." 

(Emphasis added.) 

It follows therefore, that records concerning an indi
vidual's application for or receipt of rehabilitation services 
are not public records as defined by R.C. 149.43, since the 
general release of such records is prohibitea by both R.C. 
3304.21 and 45 CPR 401.47. 

However, while 45 CPR 401.47 sets forth stringent general 
standards for confidentiality, it should be noted that subsection 
(a) (5) specifically requires that, subject to limitations set 
out therein, information shall be released to a client or hiE 
representative for use in any proceeding or action for benefits 
or damages. The Rehabilitation Services Commission is charged 
under that section with the duty of releasing information relevant 
to the client's needs to the action or proceeding. 

The Commission is further charged with making a determi
nation as to whether medical or psychological information con
tained in the case record may be hannful to the client. If this 
possibility of harm exists, the ConITTdssion must make arrangements 
either to release the infoi:ma.ticn to the clicmt' s represc·ntati vc 
or to have the information released to the client by a physician 
or a licensed psychologist. 

In the first situation you present, it is the client's 
attorney who has subpoenaed the client's case records. Under 
the terms of '15 CFR 401.47, such :information must be mc1clc 
available to the client or his rcnrcsc,ntati vc. 'l'he Co1~r1ission, 
however, must observe its duty un~lcr that sect.ion to nJlca:,1; only 
relevant information and to ar:"."angci for relcc1sc, 0ith0r t.o f-.hc 
cliE"nt' s representative or to the cli.0.nt throu<Jh a phycdri.2n or 
licensed psychologist if t.he medicnl or psychological information 
involved may be harmful to the clicn~. 

In the second situation you present, however, the case 
records have not been subpoenaed by the client or his attorney. 
When the R.ehabilitRtion Services Corunission receives a re
quest or subpoena for informction from a source other than 
the client or his representative, it may properly release case 
records only as set forth in R.C. 3304.21 and 45 CFR 401.47. 
If a subpoena by an attorney or individual other then the 
client or his representative docs not fall within the avail
ability of case records as defined by these provisions of lc1w, 
the Commission J'.1ay not properly n:-leasc the information sought. 
The Ohio Civil Rules of Procedure Act forth several courses of 
action open to the Co~nission in suet a situRtion. 
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CR 26 sets forth general authority for discovery, and 
CR 26 (B) defines the scope of discovery. Under that provision 
discovery does not extend to "privileged" information. CR 34, 
which deals with the production of documents, provickis that 
such production shall be subject to the scope of discovery under 
CR 26(B). 

While the ru::.e does not define "privileged", the courts 
have applied an exception to the right to discovery 1·1here the 
asserted privilege testifying or producing evidence rests upon 
some statutory or constitutional provision. In re Story, 155 
Ohio St. ld4, 147 (1953); J.lutual of Omaha Ins-:-c-o--:-V:-Garrig,m, 
31 O. Misc. 1, 60 Ohio Op. z·cl 29 Ll971). 'l'hc relensc of inform
at:i.on from a client's case record .i.s specifically restricted by 
R.C. 3304.21 and by 45 CFR 401.47. It is, therefore, my opinion 
that such records are not within the scope of discovery under . 
CR 26. 

With respect to the response of the Rehabilitation Services 
Commission to a subpoena for confidential case records, CR 26(C) 
and CR 45(8) are relevant. Under CR 26(C) the court may, upon 
motion by the peri,on from whom discovery is sought, issue a 
protective order that the discovery not be hacl, or that it be 
limited in accordance with provisions of the court order. CR 
45(B) authorizes the issuance of a subpoena commanding the 
production of documents, but provides that the court may upon 
a timely filed motion quash or modify the subpoena. 

It is, then, my opinion and you are so advised that: 

(1) 	 Records concerning individuals applying 
for or receiving services from the Rehab
ilitation Services Commission are not 
public records within the neaning of 
R.C. 1n9.43, because the general release 
of such records is prohibited by R.C. 
3304.21 and 45 CPR 401.47. 

(2) 	 When information from an individual case 
record is sought by subpoena by a party 
other than the client or his representative 
and the release of such information is 
prohibited under R.C. 3304.21 and 45 CFR 
401.47, the Rehabilitation Services Com
mission may properly respond by way of 
application for a protective order under 
CR 26(C) or by motion to quash unde1 CR 
45(8), as information the release of 
which is prohibited by law is not within 
the scope of discovery uudcr CR 26 (B). 

(3) 	 45 CFR '101.47(B) (5) requires that infor

mation from a Rehabilitation Servic9s 

Co1mnission client's case record be 

available upon his request to him or his 

representative for use in any proceeding 

or action. The Rehahilitation Services 

Commission, hrn-:ever, must rel0.c1s0. only 

such information c1s is relevant to the 

action or proc0.ec1ing and, if 1:1cc1ical. 

or psychological information contained 

in the case recora nay be harmful to the 

client, must arrage either to release 

the inf0i:111c11·.i.on tc, a rcrrescntativc of 
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the client or to have the in formation 
released to the cli8nt by a physician 
or licensed psychologist. 
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