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taxation. ln regard to real estate values the county auditor is the assessor in his 
county for purposes of taxation and he may assess all property in said county at 
what he determines the real value in money subject to complaint being filed with the 
county board of re\·ision, and appeal taken therefrom to the Tax Commission of 
Ohio. 

It is therefore my opinion that if the leaseholders in the instant case refuse to 
gi,·e information or answer questions propounded by the county auditor in order 
to enable him to correctly assess the property of said lessees for taxation, he may 
avail himself of the statutes enforcing the compliance with rules prescribed by the 
Tax Commission of Ohio and also with the statutes authorizing said auditor to 
proceed to assess said property and to determine the value thereof from information 
gained otherwise 1 han from said leaseholders. 

1264. 

]{espectfully, 
EuW.\RD C. TcRxER, 

Attonrcy Ge11cral. 

FUNDS-DUE CONTRACTOR FOR WHOM RECELVER HAS BEE~ AP
POINTED-SHOULD BE PAID TO RECEIV£1{-SURETY UPO:\" THE 
BO:\'D OF THE CO:\"THACTOR HAS :\"0 CLADf TO S:\TD FU~D. 

SYLLABUS: 

TV here a rccch:cr has been appoi11tcd for a ca11tractor after he has performed all of 
the WOJ·It required of him 1111der a co11tract with the state for a road impro·;•curcllf, and 
there rcmaius certai11 ju11ds by virtue of a final estimate due the co11tractor, the amou11t 
so remaining due should be paid by the Director of Highways and Fublic f.V orks to 
such receiver, and the surety upon the bond of the contractor has 110 claim to said f1111d 
b].• rcaso11 of the fact that certai11 labor claims or material bills i11 COIIIICCtioll with said 
COIItracf have IIOt bee11 paid. 

Col.l:~tBL·s, 0Hto, \"ovemher 15, 1927. 

Hox. GwRGr: F. SntLESixGER, Director of /liglm·ays a11d l'ublic Tflorks, Columbus, 
Ohio. 

DEAR Sm :-Receipt is acknowledged of your recent communication requesting 
my opinion as follows: 

"'This departmt"nt has been requested hy the attorney for a bonding com
pany (who is surety for a contractor doing state work: this contractor having 
completed the work called for in the contract) to turn m·er to the bonding 
company the balance due on the contract. It so happens that this contracting 
company is now in the hands of a recci1·cr. 

The agent for this bonding company, P. II. B. of the firm of B. & IJ. with 
offices in the X Building, Columbus, Ohio, cites as his authority for making 
this request the decision in the case of State ex rei. Tlzc Soutlzcr11 Surety 
Company \'S. Sclzlcsinger, Director of Highways rmd Public TV arks, ct a/., 
which was decider! by the Supreme Court on .\larch 16, 1926, and is to be 
found in 151 ~- E. 177; 45 A. L. R. 371. 
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ll e quotes from the syllabus of this case as follows: 

'A surety on the bond of a contractor for public work. who completes 
the work after ahando"mc:~t hy the c•mtractor, is subrogated to all the rights 
of the state in the fund remaining at the time of declaration oi forfc:turcs, 
and entitled to priority of payment of the balance of said fund as against the 
assignee of such contractor, to whom the balance of said fund had been as
signed to secure loans recei,·ed by him, the proceeds of which were used in 
making payment of the claims of lahorers and material men, even though the 
surety on such bond was obligated to pay all claims of such laborers and 
materialmen, and even though such money was loaned and such claims paid 
before declaration of forfeiture.' 

The question is shall this department draw its voucher to the receiver for 
the contractor; who was in charge of the work, or shall the department draw 
its voucher to the order of The Indemnity Insurance Company, in care of 
P. S. B. Attorney at Law." 

An examination of the facts upon which the decision in the case oi The State, ex 
rei. The Southern Suret;y C ompanj• vs. Sclzlcsillger, Director of H iglzways a11d Public 
Wor!?s. 114 0. S. 323, was based, reveals an entirely different situation than that which 
is presented for my consideration in the present instance. 

In the above case the Director of Highways and Public \·Vorks, acting under the 
provisions of Section 1209, General Code, had declared a forfeiture of a contract for a 
road improvement, and upon notice to the surety company to that effect, the surety 
company elected to complete the work according to the terms of the contract. oi its 
principal. The contractor prior to the forfeiture as aforesaid, had made an assign
ment of money due under the provisions of said contract to a hank which had loaned 
it money for the purpose of carrying out the provisions of said contract. 

The surety company claimed a right to said money, as against the bank, on the 
ground that it was entitled to the same hy virtue of its having completed the work, 
and by so doing had placed itself in the same position as the State of Ohio, had the 
state completed said work. The court held: 

''A surety on the bond of a contractor for public work. who completes 
the work after abandonment hy the contractor, is subrogated. to all the rights 
of the state in the fund remaining at the time of declaration of forfeiture, 
and entitled to priority of payment of the balance of said fund as against 
the assignee of such contractor, to whom the balance oi said fund had been 
assigned to secure loans received by him, the proceeds of which were used 
in making payment of the claims of laborers and materialmen, even though 
the surety on such bond was obligated to pay all claims of laborers and 
materialmen, and even though such money was loaned and such claims paid 
before declaration of forfeiture." 

In the present case there was no forfeiture of the contract and the contracting 
company has completely fullilled its obligations under the provisions of said contract, 
and the improvement bas been accepted hy the state. 

\Vhile it is true that a receiver has been appointed by the court to administer the 
affairs of the contractor, yet this recei,·ership did not occur until after the ngree
ment with the state had been completely fulfilled. 

There being a balance now due in the nature of a final estimate which was with
held until the work contemplated in said contract was completed. the surety company 
is making claim to this balance apparently on the grom11l that tlw contractor fail,·•] 
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to make payment either for certain materials furnished or labor performed, or both, 
in connection with said work. 

The bond in this instance was furnished pursuant to the prm·isions of Section 1208 
of the General Code, which provides in part: 

''The state highway commissioner may reject all hids. Before entering 
into a contract the commissioner shall require a bond with sufficient sureties; 
conditioned as pro,·ided in Sections 2365-1 to 2365-4 inclusi,·e of the General 
Code, and also conditioned that the contractor will perform the work upon 
the terms proposed, within the time prescribed, and in accordance with the 
plans and specifications thereof, and that the contractor will indemnify the 
state, county or township against any damage that may result by reason of the 
negligence of the contractor in making said impro,·ement. ] n no case shall 
the state be liable for damages sustained in the construction of any improve
ment under this chapter. * * * 

By the terms of said bond the surety became liable in case of the default ot tts 
principal, as provided in Sections 2365-1 and 2365-2 of the General Code ''for the 
payment by the contractor, and by all subcontractors, for all labor performed or 
materials furnished in the construction, erection, alteration or repair of such build
ing, works, or improvements.'' 

Jn the case of State, ex rc/. The Souther11 Surety Company ,·s. Schlcsillgcr, 114 
0. S. 323, supra. on pages 32H and 329 of the opinion. Chief J usticc ~larshall, who 
wrote the majority opinion of the court, after citing a long line of cases, says: 

''The foregoing cases declare that the surety is subrogated to the extent 
necessary to protect it from loss, to all the rights which the slate mi!Jht have 
asserted by 1·'irtue of Scctio11 1209, Gmcral Code, apai11st the fzwds in its 
hmzds, and that such right attaches at the time the contract is made, and is 
one of the valuable rights which accrue to the surety hy reason of its obli
gations of suretyship, and is not defeated by an assignment of the funds to 
secure a loan of money by a bank." 

Let us therefore look for the moment to the rights of the state which it may as
sert under the provisions of Section 1209 of the General Code, which provides in part 
as follows: 

"If, in the opinion of the state highway commissioner, the contractor has 
not commenced his work within a reasonable time, or does not carry the same 
forward with reasonable progress, or is improperly performing his work, or 
has ahandoned, or fails or refuses to complete a contract entered into under 
the provisions of this chapter, the state highway commissioner shall make a 
finding to that effect and so notify the contractor in writing and the right of 
the contractor to control and supen·ise the work shall immediately cease. The 
state highway commissioner shall forthwith give written notice to the surety 
or sureties on the bond of such contractor of such action. ] i, within ten days 
a iter the receipt of such notice, such surety or sureties or any one or more of 
them notify the state highway commissioner in writing of their intention to 
enter upon and complete the work cm·ered hy such contract, such surety or 
sureties shall be permitted so to do and the state highway commissioner 
shall allow them thirty days after the receipt of such notice in writing from 
them, within which to enter upon the work and resume the construction there
of, unless such time be extended by the state highwav commissioner for good 
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cause shown. If such surety or sureties so entering upon the work do not 
carry the same forward with reasonable progress or if they improperly per
form the work, or abandon, or fail or refuse to complete the work covered by 
any such contract, the state highway commissioner shall complete the same in 
the manner hereinafter provided. If, aiter receiving notice of the action of 
the state highway commissioner in terminating the control of the contractor 
over the work covered by .his contract, the surety or sureties on such con
tractor's bond do not within ten days give the state highway commissioner the 
written notice provided for above, it shall be the duty of the state highway. 
commissioner to complete the work in the following manner: He shall first 
advertise the work for letting in the manner provided in Section 1206 of the 
General Code, and the estimated cost at which such work shalt be so adver
tised shall be the difference between the original contract price therefor and 
the amount or amounts, theretofore paid to the original contractor, and at 
such letting the contract for the completion of the work shalt not be let at a 
price in excess of such estimate. If no bids to complete the work for an 
amount not exceeding such estimate are received, the state highway commis
sioner shalt cause that portion of the work stilt uncompleted to be re-estimated 
and shall re-advertise the same at the amended estimate in the manner pro
vided in Section 1206 of the General Code, and relet the work for not more 
than such estimate. In reletting uncompleted work in the manner hereinbe
fore provided, the contract shalt be awarded by the state highway commis
sioner to the lowest and best bidder. Before entering into a contract for the 
completion of any such improvement, the state highway commissioner shalt 
require a bond with sufficient sureties, conditioned as provided in Section 1208 
of the General Code, and in an amount equal to fifty percent of the estimated 
cost of completing the work, and the other provisions of Section 1208 of the 
General Code as amended herein, relating to the bonds of original contractors, 
shalt apply to such bond. "' "' * ., 

It wilt be seen from a reading of the foregoing section of the Code that the only 
right which the state, acting through its Department of Highways and Public Vvorks, 
may assert, is to declare a forfeiture of a contract for any one or more of the causes 
therein enumerated, and to apply the balance of the money remaining to complete the 
improvement, provided the surety does not elect to complete the same. 

It cannot be contended with any force that the state highway department can 
withhold funds due a contractor simply because claims are filed with said depart
ment to the effect that tlie contractor has failed to pay bills for material or labor 
claims growing out of said work. 

If the state has not such power, certainly a bonding company, applying the rule 
laid down by Judge .l\Iarshalt in the Southern Surety Company case, supra, cannot 
have a greater right than the state may assert. 

If the contention of the bonding company is tenable in this instance, then there is 
nothing to prohibit a bonding company at any time after it becomes surety upon a 
contract from filing a claim with the Director of Highways and Public V\lorks for 
estimates due the contractor. Such a state of affairs would result in interfering with 
public work in that the contractor in many cases would not be able to have sufficient 
money to finance a project, which would work to the detriment of the interests of the 
state. The bonding company, acting as surety upon a contract receives a valuable 
consideration in that it receives a premium for assuming any risk that it may run by 
reason of its suretyship, and it cannot after a contract has been completed be in a better 
position than the state which has no authority to withhold a final estimate after the 
work has been completed and accepted. 
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lt is quite apparent to me that the holding in the case of State. ex rei. Tile Southern 
Surety Co. vs. Scll/csiuycr, supra, does not go so far as the honding company is 
claiming. The Ia w of the case is set forth in the syllabus, and a reading of the same 
will clearly re1·eal that the legal principle there laid down was based upon facts which 
placed the surety in the same position as the state would have been had it completed 
the work after a iorfeiture of the contract, instead of the bonding company com
pleting same. 

The holding in that case is therefore not applical;Ie to the facts at hand, and the 
principle of law therein enunciated can he pertinent only in those cases where a bond
ing company acting as surety completes work upon the contractor's failure to per
form. 

Therefore, it is my opinion that where a rccei1•cr has hecn appointed for a con
tractor after he has performed all of the work required of him under a contract with 
the state for a road improvement, and there remains certain funds by 1·irtuc of a final 
estimate due the contractor, the amount so remaining due should be paid by the Direc
tor of Highways and Public \Vorks to such receiver, and the surety upon the bond of 
the contractor has no claim to said fund by reason of the fact that certain labor 
claims or material bills in connection with said contract have not been paid. 

1265. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

DOG REGISTRATION TAG-VALID IN ANY COUNTY OF THE STATE
HOUSE BILL NO. 164, 87TH GENERAL ASSEMBLY, DISCUSSED. 

SYLLABUS: 
A dog registratiou tag issued under tile provisious of House Bill No. 164, (112 Ohio 

Lm.t•s, p. 347), is valid in all)' county of the state. 

CoLUMnus, OHio, November 16, 1927. 

Burea11 of Inspection and Supervision of Public Offices, Columbus, Olzio. 

GENTLEMEN :-Permit me to acknowledge receipt of your request for my opinion 
as follows: 

"You are respectfully requested to furnish this department your written 
opinion upon the following: 

Under House Bill Xo. 164, passed at the recent session of the General 
Assembly, if the owner of a dog residing in one county sells such dog to a 
person residing in another county of the state, would the new owner of such 
dog be required to register such dog in the county of his residence and pay the 
registration fee required, or are the dog licenses and tags issued in one county 
good in any county of the state?" 

Section 5652 of the General Code, 112 Ohio Laws, p. 347, provides as follows: 

"Every person who owns, keeps or harbors a dog more than three months 
of age, annually, before the first day of January. of each year, shall file to-


