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FEES-COV~TY CO:VDHSSIO~ERS HAVE XO ACTHORITY TO ALLO\Y 
CO:\IPEXSATIOX TO AX ATTORXEY WHO IS ASSISTIXG PROSECCT
IXG ATTORXEY IX A CRI:\111\'AL CASE PEXDIXG OX ERROR IX THE 
COURT OF APPEALS "UXLESS SAID ATTORXEY HAS BEEX APPOIXTED 
BY AXD COMPENSATION APPROVED BY SA:\IE COVRT-XO PRO
VISIO~ FOR COMPENSATIO~ IX RVPRE:\1E COCRT. 

SYLLABUS: 
1. A board of county commissioners of a county has no authority to allow com

TJensation to attorneys for services rendered by them by way of assistance to the prosecuting 
attorney in the ]Jresentation and argument of a criminal case ]!ending on proceedings in 
error in the Court of Appeals unless such attorneys have been appointed for said purpose 
by the Court of Appeals and the compensation has b.~en approved by said court in the 
manner provided by S~ction 13562, General Code. and the payment of such compensation 
out of the county treasury on the allowance of the county commissioners without such ap
pointment and approval by the Court of Appeals is illegal. 

2. There is 1w statutory provision authorizing the appointm•mt of attorneys to assist 
the prosecuting attorney of a county in the presentation and argwnent of a criminal cas~ 
pending on ]Jroceedings in error in the Supreme Court; the board of county commissioners 
of the county in which such criminal case originated is without authority to allow com
pensation to attorneys for such serm·ces, and the payment of th~ sarne out of the county 
treasury on such allowance is illegal. 

CoLU.IIBUS, OHIO, November 9, 1928. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-This is to acknowledge receipt of your recent communication 

which reads as follows: 

"Referring to your Opinion No. 2702, rendered to this department under 
elate of October 11, 1928, we desire to submit a further question with refer
ence to compensation of attorneys employed to assist the prosecuting attorney. 

You refer in your opinion to an opinion of the Attorney General in his 
1913 Report, Volume 2, page 1357, in which it is held that an attorney ap
pointed by the common pleas court is only bound to take care of the case in 
that court and that is the end of the employment unleES the circuit court, 
now the court of appeals, appoints him to render serices in that court in the 
same case. We are advised by our examiner that the record of the Court 
of Appeals in this case does not disclose the appointment of the attorney 
to assist the prosecuting attorney in that court but that the attorneys were 
paid 81,580.00 for services in the court of appeals and 82,857.00 for services 
in the Supreme Court, on the allowance of the Court of Common Pleas and 
Co'unty Commissioners. 

Question: Were these amounts legally paid and if not, may they be 
recovered through a finding made by our examiners?" 

The question presented in your communication requires a consideration of the 
provisions of Section 13562, General Code, which reads as follows: 

"The common pleas court or the court of appeals, whenever it is of the 
opinion that the public interest requires it, may appoint an attorney to 
assist the prosecuting attorney in the trial of a case pending in such court, 
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and the county commissioners shall pay such asf'istant such compensation for 
his serviees as sueh court approves and to them seems just and proper." 

Former Opinion Xo. 2702 of this department referred to in your communication, 
had to do, among other thinJrR, with the appointment and compensation of certain 
attorneys, two in number, who were appointed to assist the prosecuting attorney in 
the prosecution of the case of the State of Ohio vs. George Yargo, indicted and eonvicted 
for murder in the first degree in Lake County during the year 1926. In said opinion 
it was held that: 

"Under the provisions of Section 13562, General Code, a Court of Com
mon Pleas, or the Court of Appeals, wherever it is the opinion of such court 
that the public interest requires it, may appoint one or more attorneys to 
assist the prosecuting attorney in the trial of a rase pending in such court, 
and the county commissioners are required to pay such assistant, or assistants, 
such compenmtion for their serviees as the court approves and the com
missioners deem just and proper." 

So far as thiR opinion involved a consideration of the provisions of Section 13562, 
General Code, the same was addressed to the question whether the Common Pleas 
Court or the Court of Appeals could lawfully appoint more than one attorney to 
assist the prosecuting attorney in a criminal ca<e pending in such court. As above 
indicated, this question was answered in the affirmative. 

The question here presented relates to the compensation allowed and paid to 
these two attorneys for services rendered by them in the Court of Appeals of Lake 
County and in the Supreme Court of Ohio by way of assistanee to the prosecuting 
~ttorney in mid courts, in the Vargo case above mentioned. 

Touching the question made in your communication on the facts therein stated, 
it was held in the opinion of this department in the year 1913, likewise referred to by 
you, as follows: 

"Gnder Section 13562, General Code, an attorney appointed by the 
common pleas court to assist in the trial of a cace is only bound to take care 
of a case in the court wherein he is appointed. This court then allows him 
for fees which the commissioners pass upon and pay in such amount as 
they approve. His service is then at an end." 

The then Attorney General, after quoting the provisions of Section 13562, Gen
eral Code, mid: 

"L'nder this statute the attorney appointed by the common pleas court 
is only bound to take care of the case in that court. This court then allows 
his fees for the services rendered in that court, which the commissioners pass 
upon and pay in such amount as they approve. That is the end of the em
ployment unless the circuit court (now court of appeals) appoints him to 
render services in that court in the same case. He cannot receive fees for 
services in the reviewing court unless such court appoints him and allows his 
fees. The reviewing court might deem t-he services unnecessary and refuse 
to appoint. Each court has exclusive jurisdiction as to such appointment 
to assist in the trial of such cases, pending in their respective courts; and 
the common pleas appointment does not extend to, or bind the reviewing 
court. Counsel is not bound to appear and render services in the review
ing court without an appointment therein." 
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In view of the language of Section 13562, General Code, I do not see how any 
construction can be placed upon the provisions of this section with respect to the 
question here presented other than that reached by the then Attorney General in the 
opinion above quoted. From the provisions of mid section it appears that although 
t.he approval by the Common Pleas Court or by the Court of Appeals of the compen
eation of attorneys appointed by such ·court to assist the prosecuting attorney in a 
criminal case there pending is not conclusive upon the county commissioners who, 
notwithstanding such approval, may allow such attorneys such compensation as they 
deem just and proper, the county commissioners, on the other hand, are not authorized 
to allow any compensation to attorneys who may assist the prosecuting attorney in 
a criminal case unless such attorneys have been appointed by the court in which such 
case is pending and the compensation has been approved by such court. 

It appears from your communication that no appointment was made by the 
Court of Appeals of the attorneys herein referred to to assist the prosecuting attorney 
in the Vargo case while that case was pending in the Court of Appeals of Lake County, 
nor was the compenmtion of said attorneys for services therein approved by that court. 
Inasmuch as under the provi>ions of Section 13.'>62, General Code, as construed by the 
former opinion of this department above quoted, the appointment of these attorneys 
by the Common Pleas Court was wholly ineffectual so far as their services in the Court 
of Appeals was concerned, it follows that there was no authority whatever for the 
allowance made by the county commis>ioners to these attorneys by way of compensation 
for their services in the Court of Appeals, and that the payment of such compensation 
out of the treasury of Lake County was illegal. 

There is nothing in the provisions of Section 13562, General Code, or of any other 
statute of thi> state which authorizes the appointment of attorneys to assist the pros
ecuting attorney of a county in a criminal case p3nding in the Supreme Court. With 
respect to this matter Section 333, General Code, provides that the Attorney General 
shall appear for the State in the trial and ar,z,ument of all civil and criminal causes in 
the Supreme Court in which the State may be directly or indirectly interested. If a 
criminal case pending in the Supreme Court is of such importance or difficulty a' to 
require assistance to the prosecuting attorney in the presentation of such case, the 
assistance of the Attorney General can be had under the provisions of the statute just 
referred to. In any event, it is plain that no statutory provision has been made for 
the appointment of attorneys to assist the prosecuting attorney in cases pending in 
that court, and that for this reason there was no authority for the action of the County 
Commissioners of Lake County in allowing compensation to these attorneys for serv
ices rendered by them in the Supreme Court. The payment of such compensation 
out of the treasury of Lake County was likewise illegal. 

By way of specific answer to your question I am of the opinion that the payments 
made t.o these attorneys for the:r services in the Court of Appeals and in the Supreme 
Court were illegal and that a finding for the recovery of the money so paid should be 
made in the manner provided by Section 286, General Code. 

In connection with the above opinion, I deem it proper to point out that if the 
Court of AppeaL~ did in fact ttppoint the ~ttorneys in question to assist the prosecut
ing attorney in the trial of the case here involved in that court, a nunc pro tunc entry 
to that effeet might now be made, and the compensation of such attorneys fixed by 
such court, if it ha~ not already fixed their cornpenmtion. 

Respectfully, 

EowAnD C. TunNBH, 

A ltorney Ocnl'rul. 


