1102 OPINIONS

factories, but the latter is not bound by the findings of the city building inspector
under existing law.

In your third question you desire to know whether in a municipality having a
charter the municipal government has any jurisdiction over the schools, or the
board of education. The answer to this is in the negative for the reasons set forth
heretofore, as exemplified by the court decisions cited that the municipality having
a charter is limited to those things which appear in section 3 of Article XVIII of
the Constitution of Ohio; that is, upon “local self government,” while on the other
hand education is a state function, boards of education are but-the agencies of the
state and any charter which would attempt to have any jurisdiction over the schools
would be in conflict with the home rule provision of the Ohio Constitution. .There
are, of course, points of contact between the municipality and the board of .educa-
tion of the city school district, of which the municipality is often but a part; thus
under 4761 G. C. the city solicitor or city attorney, though a municipal officer, has
been given the duties of légal adviser to the city board of education. This official
is chosen in various ways, according to the charter of the municipality in question;
in a number of charter municipalities he is chosen by a ‘direct 'vote of the people
and is responsible to them, while in a city manager city he is an appointee of the
city manager, serving at the will of that official as to the tenure of office and salary
received. Another point of contact is that the municipal civil service commission,
whether in a charter city or otherwise, is also the civil service commission of the
city school district in which the municipality is located, and it is the duty of this
municipal civil service commission, under the civil service act of Ohio; to furnish
the board of education of the city school district a list of ehgxbles for the noncer-
tificated employes of the city school district. ]

In reply to your question, then, you are advised that:

(1) In order that bonds may be issued under 7630-1 G. C., the order creating
the emergency described therein must be issued by the Division of Workshops and
Factories in the Department of Industrial Relations following an examination by
the inspectors of that division, and in a city school district whérein the municipality
maintains a city building department, no function is required or authorized to be
performed by such city building inspector under the general laws of the state.

(2) Under the provisions of section 7630-1 G. C,, there is no finding author-
ized or required of the city building inspector, and if a finding ‘was ‘made by the
‘city building inspector following a physical examination of a school buijlding, and
such finding was different from that of the state building inspector, the finding of
the state authorities would govern under the general laws of the state.

(3) In a municipality having a charter, the municipal government has no jur-
isdiction over the schools of the city school district or the board -of education in
authorxty in such school district. . :
Respectfully,

JouN G. Prick,
- Attorney-General. :

3865.

MUNICIPAL CORPORATIONS—BUILDING DEPARTMENT. CHARTER—
WITHOUT AUTHORITY TO REQUIRE PERMIT. FEES—WHEN
FINDINGS SHOULD BE MADE—WHERE BUILDING DEPARTMENT
CREATED UNDER GENERAL LAWS OF STATE—ITS AUTHORITY,
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- 1. The building department of a municipality governed ‘bycity charier or other-
wise is without authority to require permit fees to be paid by the school district. of
which the municipality is a part when new school buildings are erccted or’ addmoms
are made ta school buildings. S S NELREEE v

» Yol
e T

2 A board of edutahon is wuthout authomy of {aw o cxpmd its funds for
bmldzng permit fees and where such bmldmg permit, fees have been charged and
collected a.recovery may-be had by the paying board of educanon A e

3. Under the general laws of the state (1035 G. C. et seq.) in a municipality
having a regularly organized building inspection- department the building plans of
the city.school district shall be approved by such local muni¢ipal building inspection
department and. it is the duty of the building nspectdr to pass upon the plans so
submitted to hnn without charging any fee for his services.

At

. Corumsus,: OHjo, January 4,,1923.
Bureau of Inspection.and Supervision of Public Offices, Columbus, Ohia.., .
© GentLEMEN (—-Acknowledgmeént is made’ of ‘the recéipt of your “request fdr in
opinion upon the following: ) ' o
" “The building :department of a certain -city in- this' state charges- the *-
board of education the usual permit fées in the erection ‘of school:buildings: - .
. ,and additions thereto. The said ‘board of edutation: Has paid-these' perniit *r
- fees under protest and is now asking ‘this' departatent whether or -not such’ -
fees may be legally collected from boards of education. We-are, there-
fore, respectfully requestmg your opmlon as follows

5 . ..

Questibn 1. May-a city: bulldmg department ‘require - permxt ‘fees 'to«be
paid .by-boards of education when new schoot bulldmgs are- erected‘or ad-
ditions are made to school buxldmgs? -

Quemon 2. In the event ‘that boards 6f education-are not liable for
-the payment. of such permit fees may' there ‘be "a recovery where such ‘pay-
ments have been made under protest?”’

In .the above inquiry}-it is understood thaf what you mean by the-words “usual
permit fees” is the building permit fees charged to individuals or private parties.
It is understood that ‘these permit ‘fees are "chargedrand collected: in ithe city in
question under an ordinance.of the city and not by-.any'specific gramt of general
law. < Were- the amounts charged and collected.but small:amouints ¢as.is:the case
in many licenses -or permits granted-by a municipality)  this-question* mightznot be
" so important, but the official figures in the city school district in ‘question show that
between September 30, 1921, and -the middle of August, 1922, a period of a little
over ten months, there was charged, for eight building permits issuéd. to the!board
of education of the city school.district,- an aggregate of $3,480.62... The -largest:.of
these eight permit.fees charged to the board:-of .education in the présent year.was
when, .one building ..permit - furnished to';the board. of education in.girestioncast
$2,151.32, the same.being a building. permit issued for a new high school. buﬂdmg
to be erected by the board of -education®of the city district.:-



1104 - OPINIONS

‘An investigation of the files in this department shows that this specific ques-
tion has never been passed upon, except as appears in opinion 1181, page 1307, vol-
ume II, Report of the Attorney General for 1914, reference to which will be made
later. It is true there are no specific provisions of the statutes or the state building
code itself, exempting boards of education from liability for a building permit
charged by a municipalily against ‘the city school district' of which the municipality
is a part; but on the other hand no specific provisions of the statutes or even gen-
eral provisions of law give to the board of education the right to expend public
funds in this manner.

“Boards of education, and other similar governmental bodies are limited
in the exercise of their powers to such as are clearly and distinctly granted.”
(State ex rel. Locher, Pros. Atty. vs. Menning, 95 O. S., 97, approved and
followed, State of Ohio ex rel. Clarke vs. Cooke, 103 O. S. 465, Ohio
Law Reporter, April 3, 1922.)

It might be contended that a building permit fee was in no sense of the word a
tax or an assessment but that it was in part a payment for the services rendered in
the examination of plans and inspection work to insure compliance with the provisions
of the buiiding code, and thus might be considered as a part of the cost of the con-
struction of the building. However, a permit fee is practically a license fee for a
license, and licenses in many respects, if not all, are practically the same as permits
(see Ruling Case:-Law), and a license fee in many instances is a form of taxa-
tion. Boards of education are not taxpayers, but on the other hand, taxes are col-
lected for the support of the schools. It is presumed that-these ordinances in ques-
tion might arise in some cities- out of the authority which appears in section 3636
G. C, which reads as follows:

“To regulate the erection of buildings and the sanitary condition
thereof, the repair of, alteration in and addition to buildings, and to provide
for the inspection of buildings or other structures and for the removal and
repair of insecure buildings; to require, regulate and provide for the num-
bering and renumbering of buildings either by the owners or occupants
thereof or at the expénse of the municipality; to provide for the con-
struction, erection, operation of and placing of elevators, stairways and fire
escapes in and upon buildings.” '

In the State Building Code itself-appears Section 1035 G. C,, which reads:

“The plans for the erection of such structure, and for any alterations
in or additions to any such structure shall be approved by the inspector of
workshops and factories, except in-municipalities having regularly organ-
ized building inspection departments, in which case the plans shall be ap-
proved by such department.” :

Here it will be noted that in any municipality having regularly organized build-
ing* construction departments the plans for ‘a building shall be approved by the
municipal building inspection department. But when the section says mandatorily
that the plans “shall be approved” by theé city building inspection department the
law stops there and does not pro'vide' for the payment of any fee for such approval
of plans. Hence no specific authority is foiund in section 1035 G. C. for the city
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building inspection. department, required to approve the plans on a building being
erected by the board of education, to charge a building permit fee for such ser-
vices. If a board of education in a city school district in erecting a new high school
building was required to pay to the local municipal government a. building permit
fee (running as high as over $2,000 as indicated above) its bond issue for building
purposes on its contingent fund would become depleted to the extent-of-the amount
of the building permit fee demanded in the city school district while in an adjacent
rural school district lying next to the city school district a high school building
could be erected by the board of education without any expenditure for a building
permit, and this in practice would appear to be a discrimination against the city
school district funds when compared with funds of other school districts. In prac-
tice the building plans for school.buildings to be erected in the state are taken to
the state capital and examined carefully in the Division of Workshops and Fac-
tories, in the Department of Industrial Relations; they are either approved or dis-
approved, or suggestions- made as to changes which would bring about final ap-
proval from that division in order to conform to the state building code. But there
is no fee charged for this service since none is provided for in the statutes nor, as
indicated above, is there any grant to the board of education to spend public funds
for this examination of plans by a state division or department which is supported
by other funds. Starting with the constitution itself and running down through
all the sections of the General Code, it would appear that the intent was that the
city school district should not be assessed or taxed or hampered in its building
program any morc than the other school districts of the state who are not required
to pay building permit fees. Some years ago these building permits cost but little
but in the case at hand under section 53 of the ordinance in question the fee “shall
be fifteen one-hundredths of one per cent of the entire value of such building or
étructllre, except that no permit shall be issued for less than-one dollar and fifty
cents.” At this point it may be said that if .the municipality could charge the city
school district with a building permit fee of fifteen one-hundredths of one per cent
it would appear to have equal authority to charge fifteen - per cent of the entire
value of such building or structure if it cared to do so. The effect of all of this
(and the possible intent in most cases) is to replenish the city treasury at the ex-
pense of the schools, overlooking the fact that from an economical standpoint, in
the final analysis the taxpayer in the municipality pays for both. Again it is ap-
parent that this procedure is contrary to the spirit of the constitution itself in the
encouragement of education. Education is a state function and the schools are “the
public school system of the state” (Constitution, Art. VI, Sec. 3) and not wholly
local in their nature. The subject was of sufficient importance that the first con-
stitutional convention, and the people thereafter by their ratification, gave to the
subject of education a single article by itself in the constitution, and that in the
very earliest part of the State Constitution. Pertinent to this question the consti-
tution of Ohio speaking upon education says in Article VI, to wit:

“Sec. 2. The General Assembly shall make such provisions, by taxa-
tion, or otherwise, as, with the income arising from the school trust fund,
will secure a thorough and efficient system of common schools throughout
the state; * * * * * *

Sec. 3. Provision shall be made by the law for the organization, ad-
ministration and control of the public school system of the state supported
by public funds; provided, that each school district embraced whoily or in
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 part ‘within any city shall have the power by referendum vote to determine

for itself the number of mémbers and the-organization of the district board

-"of education, and provision shall be made by law for the exercise of this

: power By such school districts. (Adopted Sept. 3, 1912) - ‘

.~ The following part of sectian 3 speakmg of the city school district is signifi-
cant ih that it gives 'to the city 'school district (including territory outside of the
munfcipality ) the right to determine by referendum vote of the electors 'in the whole
district the organization of the district bodrd of education so that that right might
never be disturbed by a demand to have the city school district organization fit into
any of the governmental plans of the municipulity itself. The powers of munici-
palities. as to their own local self- govemment appear “in Artlcle XVIII'of the con-
stltutlon as follows. ' ;

“Sec. 3. Municipalities shall have authority to -exercise all powers of
. flocal self-government and to adopt and enferce within their limits such
local police, sanitary and other similar regulations, as:are not in conflict
-with general laws.” - "
a1 - T .
“Sec. 7. -Any municipality may frame and adopt or amend a charter
-~ {for its government and may, subject to ‘the provisions of section 3 of this
, .t article; exercise -thereunder all powers of local self-government.”

. It is noted here that the language of the constitution as above, grants the pow-
ersiof ‘“local self-government,” :that is, the government of the municipality con-
cerned; the same being a distinct and separate entity- from the city or village school
district as.the case may be. Again these powers (as to self-government) are lim-
ited to “local police, sanitary and other similar regulations” within the limits.of
the municipality whose geographical confines in most instances are less in territory
than. the school district of the municipality. The school districts, whether city,
village or rural, are the agencies of the state, established by the state in carrying
out the state public school system.provided for in Article VI of the constitution.
Among many dec151ons of the courts along this line, attention is invited to the fol-
lowmg o . : RE

. . “The:common schools of the state are the fruit 'of the Constitution,
© constituting a general educational system.”

Finch vs. Board of Education, '
' 30 0. S. 37 '
_ Diehm vs. The City of Cincinnati,
25 0. S, 305.

“The boards of education of the state hold the property mtrusted to
thexr’ custody only as”a publlc agency of the state.”

Atty Gen. ex rel. Kies vs.
Lowrey, 199 U. S, 233, 239.

. “The, school districts are organized as mere agencies of the state in
maintaining its public schools.”

State vs.>Powers, 38 O. S, 54, 61.
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“The:board is -simply the custodian of what the Legislature -sees fit to
intrustto it and is bound to use ‘what is thus intrusted to it in the manner.
directed by-the Legislature'and not olherwise, and to.deliver it up when
diretted: - It holds 'property, but’ only :for carrying out the policy of the
state. It -constitutes ‘an agency by 'which' the state ‘carries out’ its- pohey-
and purposes in educatifig thé youth of ‘the 'state.’ T

The board of education is only a Quasi-corporation (30 0. S, 37; 38
0.S5,54; 100. S,,515; 20 0. S., 18), an organization subject to the con-
trol' of -the Legislature! It cohstitutes’ the instrument by which' the Legis-
lafure administers the department of -the crv11 admmlstratron of the tstate
which relates toeducation:and-the ‘s¢hools.”

Akron Board of Educatlon vs.
) Sawyer 7 O \ P 416
Havmg thus estabhshed that the c1ty board of. educatlon lS but the agency of
the state, mtrusted w1th pubhc property as’ such agency of the state, we come to a
arefully prepared oprmon of thrs department lssued by a former attomey general,
and appearmg at page 1307, VOlume 17, Opmrons of the Attorney General’ for 1914,
the same being addressed to the' Secretary of ‘the Board of Trustees of the Ohro_
State University at Columbus. The question passed upon in that opinion s whether
an ordmance of the Clty of Columbus, requiring the issuance to the owner or his
agent of 2 permlt ‘for the constructlon of a building | would apply ‘to constructxon
work at the Oth State Umvers:ty ’Ihe sect10n of the General Code under which
the Oliio State Umversrty ‘Was placed m thxs oplmon was sectlon 12600-44 G C,
which section says in part:
: L e
: “Under ;the- .cla551ﬁcat10n of school bulldmgs are mcluded all puth,x
par.ochxa} and private schools, .colleges, -academies ****”
EE R P i e e L. K . P
A careful reading of this opinjon; (covering eleven leser printed jpages) .hr'mgs
us to the conglusion that the arguments.which apply in.the case of the,,Ohio State
University. being charged a,building. permit fee would also-apply to the, qucstion of
the board of education of..a city schoel .district being «charged a building permit
fee, although this opinion of 1914:was not directly, upan, the-question aof the charging
by a municipality of a buxldmg permlt fee against a c1ty board of education, the
charge in the UmVersrty case” bemg made agamst “the Umvers1ty or its bdard of
trustees. The syilabus “of ‘this*opinion”in 1914:reads in'pdrt as follows: - . i %
LR
_,An ordinance of, . the, Clty of Columbus requiring the lssuance to
the owner or his agent of a permrt for the ponstructlon of a bu1ldmg m-
vo]vmg the mstallatlon of samtary plumbmgls not apphcable to constructron
work at the Ohio state umversnty ]t is, the power and duty of the mspector
of bulldmgs in, the city of Columl)us to approve the plaxls of buildings, of
the Ohxo State Um\'erslty, and- to enforce the state burldmg code thh re-_
spect thereto

o
i

Standing out in the body of this opinion the followmg language occursg s’ !

S e T R U TRRL B S T

SFkkkrk T-am -of. the lopinion that iniso- far asrthe Columbus ordinance:
adds requirements-to-those .of the state:legislation and-in part requires:the
issuance ofa pefniit andrthe payment uf a:fee;cthe application of such:pro-
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visions and requirements to construction work at the Ohio state university
is to be tested by principles operating without reference to the state 'building
code. That is to.say upon the question, as to the right of the city of Co-
lumbus to -require the trustees. of the Ohio state. university, or any state
officer to take out a building permit, the state building code exerts no influence
whatever. This question then must be answered in the. light of statutes and
principles which have not yet been cited or discussed.

x % * * * o .

I am of the opinion that under the statutes as they exist, the. city has

no authority, or at least had none when this ordinance was passed in 1907,
to license the construction of state buildings within its corporate limits.

* * * * * *

It is the duty of the building inspector to pass upon the plans so sub-
mitted to him without charging any fee for his services. It seems to me
that these provisions are inconsistent with the idea that the municipality
under its power to regulate the construction of buildings may authorize the
building inspector to charge a fee for the’ mspectxon of plans and the issu-

] ‘ance of the permxt when his duty to inspect the plans is fixed by statute
""and ‘when he is requlred to approve or dlsapprove of them without xssumg
_any “license or permlt

* * Tk * * i

It is sufficient to state that where the evil sought to be remedied 1s
dealt with by direct legislation of thé state, the city may not under the ‘
guise of exercising the police power condition the action of the state officers
by requiring them to take out a license. )

1t is not even necessary, therefore, to go to the extent of holding that
the municipal regulations involved here are inconsistent with those of the
general law governing the state officers. If they, were so, the question
would be plain; but even if they are not inconsistent, the license require-
ments of the city ordinance must fail of application to the state officers and
the property under their custody, because the license not being necessary
to enforce as to the state officers and buildings, any substantive requirement
of law, ‘becomes simply an unwarraited interfercince by the c1ty with
the <tate oﬂicers in the discharge of their duties.”

In the case of I\entucky Institution for Education oi the Blmd vs. Louisville,
8 L. R. A, n. s, 553, the Court of Appeals of the State of Kentucky spoke as fol-
lows:

“The state will not be presumed to have waived its right to regulate
its own property, by ceding to the city the right generally to pass ordinances
of a’police nature regulating property within its bounds * * * The princi-
ple is, that the state when creating- municipal governments, does not cede
to them any control- of the state’s property situated within' them, nor over
any property which the state has authorized another body or power to
control.”

In 1919 this department held that:

“¥¥EE%x the state, while granting wide powers to charter cities in other
matters, has ever kept control of the public school system and all boards
of education are operating under the laws of the state, ****”

(Opinion 396, Vol. 1, Opinions of the. Atty. Gen’l. 1919 p. 653)
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As a matter of practical informatién, this department is officially advised by
the Department of Law of the city of Columbus, which city was involved 'in the
building permit question in the opinion of the attorney general in 1914 supra, that
“the city of Coliimbus does not collect fees for building permits where new 'schools -
are bemg erected by the board "of education in the Columbbus- City School Dis-
trict.”

Space will not be taken here to quote .the familiar sections of the statutes
which establish the fact that a board of education cannot be taxed or assessed for
focal matters or on local matters by other local subdivisions.” For these sections
and discussion thereon, see opinion number 3842, issued by this department on De-
cember 30, 1922, upon the question of assessing a board of educatlon for boulevard
lighting 'in front of abutting 'school 'property.

A board of education i permitted to spend public funds only for those things
for which there is a clear or implied authority and a search of the statutes reveals
that nowhere in the General’ Code is there any authority for a bdard of education
to expend the funds (of which it is a mere trustée for the’ ‘public) in the purchase
of building permlts where such charge has been made by a mumcxpalxty .

Tn reply to your questlon then you are "advised that it’ 1s the opmlon of this
departmem that : ‘

1. The building department of a municipality governed by city charter or
otherwise is without authority to reqmre permit fees to be paid by the school dis-
trict of which the municipality is a part when new school bulldmgs are erected or
additions are made to school buildings.

2. A board of education is without authority of law to expend its funds for
building permit fees and where such bulldmg permit fees have been charged and
collected, a recovery may be had by the paymg board of education,

3. Under the general laws of the State (1035 G. C. et seq.) in a municipality
having a regularly organized building inspection department the building plans of
the city. school district shall be approved by such local municipal building inspection
department_ and it is the duty of the bmldmg mspector to pass upon the plans so
submitted to lum w1thout chargmg any fee for l’llS services.

! Respectfully,
- Jorn G. ancz,
E - - v Attorney-General,

MUNICIPAL. CORPORATIONS—WATERWORKS DEPARTMENT -MAY
ENTER INTO AGREEMENT WITH. CITY TO PAY. OFFICE RENT
TFOR SPACE IN PUBLIC BUILDING. . . \

l]nlicr the provisions of. sections 3958 and 3713 G C the waterworks depart-

ment of a municipality may enter into an agreement with the city, to pay rental for
office space occupicd by said department in a, public bulldmg under the control of

the city. L .

CoLumsus, Owio, January 4, 1923,

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GEN‘TLFMFN —Rece:pt is acknowledged of your recent requests reading as fol-
lows:



