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V.

OPINIONS OF THE ATTORNEY GENERAL FROM JANUARY 1, 1909, TO
JANUARY 1, 1910.

(To the Governor)

COLLINWOOD SCHOOL MEMORIAL—APPOINTMENT OF MEMBER OF
GENERAL ASSEMBLY AS TRUSTEE—WHAT IS AN OFFICE.

Duties of trustees of Collinwood school memorial do not come within scope
of service barred by Constitution of Ohio and section 18-1 R. 8., to members of
general assembly.

March 19th, 1909.

Hox. Jtnsox HarMoN, Governor of Ohio.

Dear Str:—In response to your inguiry as to whether William C. Schaefer
is eligible to the appointment of trustee under an act by the 78th general as-
sembly of Ohio “To provide for the purchase of a certain school site in the
village of Collinwood, Cuyahoga county, Ohio, for the purpose of establishing
and maintaining thereon a memorial building and park.” Mr. Schaefer being
a member of the legislature enacting said law, I beg to say that section 19 of
article II of the Ohio constitution provides:

“No senator or represenative shall, during the term for which he
shall have been elected, or for one year thereafter, be appointed to any
civil office under this state, which shall be created or the emoluments
of which shall have been increased, during the term for which he shall
have been elected.”,

‘What constitutes an office has been the subject of frequent consideration
by the courts of this state. In Stete v. Halliday (61 O. S. 171), the court says:

“The distinguishing characteristic of a public officer is, that the
incumbent, in an independent capacity, is clothed with some part of
the sovereignty of the state, to be exercised in the interest of the public
as required by law. The office must be of a continuous character as
opposed to a temporary employment, though the time be divided into
terms to be filled by election or appointment in accordance with the
genius of our system of government; and a bond and an oath of office
are generally, though not always, required for the faithful perform-
ance of the duties of the incumbent; and compensation is made either
by salary or fees, or both.”

And in Barker v. State (69 O. S. 68, 72), the court says that the two most
essential characteristies of a public office are, first, the fact that the incumbent
is clothed with some part of the sovereignty of the state, etc., and second, that
the duties are of a continuous character as opposed to a temporary employment.
Emolument is not @ necessary incident of a public office. State v. Grennan
(149 0. S. 38).
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In the case of Commissioners v. Pargillis (10 C. C. 376), affirmed by the
supreme court (53 O. S. 680) it is held that a building committee appointed by
the circuit court to act with the county commissioners in making and approv
ing plans and awarding contracts for a county court house, were not county
officers within the meaning of ssction 1 of article X of the constitution.

The case of Slatmyer v. Springborn (1 N. P. N. 8. 157) is to the same
effect.

The cases seem to be uniform in holding that persons appointed to perform
some specific duty, and not for any definite term, and whose rights and duties
terminate when the specific duty for which they were appointed is performed,
are not public officers within the meaning of the constitution.

Section 18-1 R. S. provides that no member of the general assembly shall
be appointed

“trustee of any benevolent, educational, penal or reformatory institu-
tion of the state supported in whole or in part by funds drawn from
the state treasury.”

In my opinion the duties of a trustee appointed under favor of secfion 3
of this act do not come within the scope of service barred by said section 18-1
R. S. to members of the general assembly. The trustee appointed under this
act is not authorized to receive compensation for services rendered, nor is he re-
quired to take and subscribe to an oath or affirmation before some competent
authority, faithfully to discharge all duties required of him by this act.
I am, therefore, of the opinion that no constitutional or statutory provision
renders Mr. Schaefer ineligible to appointment as such trustee.
Very truly yours,
U. G. DENMAN,
Attorney Qeneral.

HISTORY OF LEASE GRANTED BY BOARD OF PUBLIC WORKS TO THOS.
N. FORDYCE—CONSTRUCTION AND EFFECT OF SAME.

March 15, 1909.
Hox. Jupsox HARMON, Governor of Ohio.

DeAR Sir:—I have your letter of March 2nd, in which inquiry(is made as
to whether the leasz as heretofore made to Thomas N. Fordyce, of that por-
tion of the Miami and Erie canal north of Dayton, and afterwards by him
transferred to William H. Lamprecht, is still in force. Not being personally
familiar with the facts in the case, I have been somewhat delayed in ‘answer-
ing your letter until I could make some investigation as to what has been
done between the state and Mr. Fordyce and his assigns, with reference to
this matter.

I find that on April 25, 1898 (93 O. L. 379), the general assembly|of Ohio
passed an act authorizing the board of public works to grant, by lease or per-
mit to anyjparty or parties, the right to make any experiment with electricity
as a motive power for the propulsion of boats or other craft on the Miami and
Erie canal, and to propel boats or other craft, if the experiment should;prove
successful; and prescribing certain terms and conditions which should be em-
bodied in any grant or lease which might be given by the board for these pur-
poses.

On March 28, 1900, the board of public works 'entered into a preliminary
contract and agreement for lease with Thomas N. Fordyce, giving the latter the
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right to make certain experiments and prescribing the terms and conditions
under which such experiments should be conducted for the operation of boats
by electricity on the canals, and providing that if the experiments should prove
successful, in the judgment of the board, that a lease should then be given to
Fordyce to install his plant along the entire length of the Miami and Eric
canal.

It was further provided that the lease should contain a stipulation that
the plant should be completed, between Cincinnati and Dayton, within two and
a half years, and should Fordyce or his assigns fail for such period to con-
struct said plant, between the cities designated, then the contract should be
absolutely null and void; but if Fordyce, or his assigns, should be prevented
from complying with the contract by any legal proceedings, instituted in good
faith, he should not be charged with negligence or failure to comply therewith.
The grantees were further granted the period of four years in which to com-
plete said plant or plants along the entire length of the Miami and Erie canal

“and upon failure to comply therewith this contract shall be for-
feited.” -

Certain other terms and conditions were stipulated not important to be
noticed here, and certain experiments were thereafter, and pursuant thereto,
carried on. On March 26, 1901, the board of public works entered into a con-
tract and lease with Fordyce in which are recited all of the preliminary steps
which had been taken up to that time, and in this lease Fordyce and his assigns
were granted the right to construct, maintain and operate along the Miami and
Erie canal in the state of Ohio, and upon the land adjacent thereto, all the
necessary facilities for operating and propelling boats or other crafts, etc. The
lease is drawn in detail as to terms and conditions of operation and mainte-
nance and runs for a period of thirty years after the first operation of boats
shall have been begun on the canal.

This lease contains all the stipulations prescribed by the preliminary con-
tract, and among these is that Fordyce and his assigns is granted the period of
two and a half years in which to construct the plant from Cincinnati to Dayton,
including the portions of said canal in said cities. And it is provided that if
Fordyce and his assigns shall fail, for such period, to construct said plant be-
tween said cities

‘“then this contract to be absolutely null and void. Provided, however,
that if one said Thomas N. Fordyce and his assigns shall be prevented
from complying with this contract by any legal proceedings entered into
in good faith, he shall not be charged with negligence or failure to com-
ply herewith. The said board of public works further grants to said
Thomas N. Fordyce, and his assigns, the period of four years from
date hereof in which to complete said plant or plants, along the
entire length of said Miami and Erie canal and upon failure to com-
ply therewith this contract shall be forfeited.”

I find that on April 10, 1901, Fordyce sold and assigned all his rights in
said lease and in all the powers, privileges and benefits granted thereby, to
William H. Lamprecht; and that thereafter, on May 3, 1901, Lamprecht sold and
transferred to the Miami and Erie Canal Transportation Company, its suc-
cessors and assigns, all his rights, thus acquired, in that portion of the canal
between Dayton and Cincinnati. This left Lamprecht, on May 3, 1901, owning

6—A. G.
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the rights granted by the original lease over that part of the canal north of
the city of Dayton. Certain construction work was done on that part of the
canal between Cincinnati and Dayton, and this work was done by Lamprecht's
assignee, the Miami and Erie Canal Transportation Company, but the plant
not being completed within two and a half years stipulated, this department,
on October 10, 1905, began a suit in quo warranto in the circuit court of Franklin
county to oust this company from thé''canal property.

Thereupon the Cincinnaii Trust’' Company, trustee for the bondholders under
the mortgage which had been “éxécuted  covering the -property between these
two-cities, filed its answer in the cause, setting up certain litigations which
had prevented, and were then preventing, the transportation company from
building the plants within the time limited. Demurrer to the answer was in-
terposed by the state, and afterwards an amended answer was filed, and cer-
tain other demurrers and amendments to the answer have been filed from tinie
to time until the issues were finally made up.

In the meantime the transportation company went into the hands of a re-
ceiver in the case of Cincinnati Trust Co. v. The Miami and Erie Canal Trans-
portation Company, in the common pleas ¢ourt of Hamilton county, and the
receivers are now in charge of the property under that proceeding.

In deciding some of the preliminary demurrers or motions, however, in the
suit by the state in guo warranto, as spoken of, the court held that the trans-
portation company was entitled to certain extensions of time within which to
complete the work.

This matter of history, just set out, is simply given for your information
rather than for the purpose of answering the guestion submitted, because I
feel that it really has no effect upon that question.

The question as to whether the lease affecting that part of the canal north
of Dayton is still in force rests upon the following facts: The original lease,
covering the entire length of the canal, was to Fordyce, and was made in
March, 1901. Fordyce assigned all his interests in the lease to Lamprecht on
April 10, 1901, and Lamprecht, on May 3, 1901, assigned the lease to the Miami
and Erie Canal Transportation Company as to the rights covering that part
of the canal between Cincinnati and Dayton. No part of the plant has been
constructed north of Dayton, and Lamprecht, having parted with all interest
in the lease affecting that part of the canal south of Dayton he is in no wise
interested in the litigation which has been proceeding, affecting that territory,
and, it seems to me, waived any right to claim the benefit of any extension of
time to continue the work in the territory north of Dayton.

I am of opinion, therefore, that this lease, so far as it affects the Miami
and Erie canal property north of Dayton, has been forfeited, and is no longer
of any force or effect. No attempt has been or is being made, so far as I can
learn, by Mr. Lamprecht, to exercise any control over any part of the property
in question; nor is he, so far as I can learn, making any claims concerning
the same under the lease or otherwise.

The chief engineer of the board of public works informs me that no money
has been spent by the state on this property north of Dayton other than such
as would have been necessary to spend, independent of the existence or non-
existence of the electric transportation plant.

Under the terms of the lease, as I construe it, this proposed transportation
plant was to be only one of the uses to be made of the canal, and this is evi-
denced by the following clause appearing in the lease:

“Fifth. The said Thomas N. Fordyce and his assigns hereby cove-
nants and agrees with the said board of public works of the state of
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Ohio that the construction, maintenance and operation of the plant
herein contemplated shall in no wise interfere with the ordinary use,
control and management of said Miami and Erie canal, and shall in no
wise be so considered as to limit the powers of the board of public
works as fixed by law.”

It seems to have bsen the understanding on the part of the state, and 1
am inclined to the same opinion, that this lease, so far as that part of the canal
north of Dayton is concerned, did, under the circumstances of the different
assignments, lapse and become null and void at the end of the four years stip-
ulated in the lease; and that this forfeiture was effected simply by the lapse
of that time, no steps whatever having been taken by Lamprecht to comply
with the lease. However, in order that there may be no question about the mat-
ter I feel that it would be best for the board of public works, at its meeting
on Tuesday, to adopt a proper resolution declaring the lease forfeited and
notifying Mr. Lamprecht to that effect.

I have requested the board of public works to instruct their respective
superintendents, lock-tenders and other employes, along the line of the Miami
and Erie canal north of Dayton, to notify this department and the board imme-
diately if, at any time, Mr. Lamprecht or any person representing him in any
way, attempts to do anything on the canal under this lease or otherwise, so
that this department may at once take the proper legal proceedings to prevent
any such action. The board agrees that this should be done and I have taken
the necessary steps to see that no advantiage is gained by the owners of this
lease along the canal, and to prevent such owners or their assigns from exer-
cising any rights thereunder with respect to this property north of the city of
Dayton. Very truly yours,

U. G. DENMAN,
Attorney General.

BOARD OF PUBLIC WORKS—MANNER OF FILING BOND OF MEMBER.

September 23, 1909.
Hox. Jupsox Harmox, Governor, Columbus, Ohio. -

DeAR GOVERNOR:—Pursuant to our conversation this morning, I have looked
into the question as to whether or not the official bond given by Mr. Watkins as
member of the board of public works upon his assumption of the duties thereof
now requires your official approval.

The bond was given on the 6th day of February, 1907, was approved by
Andrew L. Harris, Governor, and filed in the office of the secretary of state on
February 12, 1907.

The statute provides that the bond of a member of the board of public
works shall be filed with the treasurer of state. This provision, however, is
directory and in no wise affects the liability of the sureties on the bond. The
fact that this bond has been in the custody of the secretary of state instead of
the treasurer of state is not available as a defense against its validity. Inas-
much as the bond bears the approval ‘of Governor Harris, its approval by you
is unnecessary and the treasurer of state may properly file the same in his
office. Very truly yours,

U. G. DENMAN,
Attorney General.
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(To the Secretary of State)

ARTICLES OF INCORPORATION—PURPOSE CLAUSE.

Accounting company may not be authorized to conduct collecting agency.
Public accountant is not a profession.
Articles of incorporation of the Columbus Audit Company disapproved.

January 14th, 1909.

How. Carmr A. THoMPSON, Secretary of State, Columbus, Ohio.

DEAR Sir:—Your communication enclosing article of incorporation of the
Columbus Audit Company is received. You request an opinion as to the
legality of the purpose clause contained therein and also as to whether the
husiness of auditing accounts was made a profession by act of the last general
assembly creating the Bureau of Accountancy.

In reply thereto I beg to say that;the purpose clause as set out in said
articles of incorporation is not in conformity to law for the reason that it seeks
to incorporate for more than one purpose, viz: to.audit accounts, establish a
collecting agency and to do a mercantile agency business, none of which are,
in my judgment, related. I therefore return the articles to you with the sug-
gestion that they be not accepted until the purpose clause is amended so as to
conform to law.

The act passed by the last general assembly creating the Bureau of Ac-
countancy does not require an accountant to be certified in order to engage in
the business of public accounting. It only authorizes the bureau to grant cer-
tificates to those accountants who comply with its provisions. In other words,
it is a sort of an honorary certificate and not essential to the busiress of a
public accountant. .

I am, therefore, of the opinion that the act does not bring the busziness of
public accounting within the exception as provided in section 3235 R. S.

Yours very truly,
W. H. MILLER,
Assistant Attorney General.

WILLIS LAW—FOREIGN CORPORATION—EFFECT OF ERRONEOUS
COMPLIANCE WITH SECTION 148c R. S.

Foreign corporation neither owning nor using property in state, but which
nevertheless complies with section 148¢ R. S., reporting ils entire authorized
capital stock as being employed in the state is liable for minimum annual fees
under the Willis law; secretary of state in exercise of power to fix amount of
property employed in state may release such corporation from liability for ad-
ditional fees. .

Reduction of capital stock of foreign corporation dates from corporate act
and not from date of filing certificate thereof for purpose of Willis law.

January 28th, 1909.
Hon. CarMr A. THoMPSoN, Secretary of State, Columbus, Ohio.

"DeAR Str:—I have your letter of January 27th, in which you submit facts
and ask my opinion thereon as follows:
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“The American Agency Company was incorporated under the laws
of the state of Arizona in the year 1906, with an authorized capital
stock of $2,000;000. During the years 1906 and 1907 they issued no
capital stock, and did no business, and owned no property in the state
of Ohio. During the year 1908 said company issued $39,000 of its
capital stock, but still owns no property in the state of Ohio nor any
place else, but are doing business under their charter in the state of
Ohio and nowhere else. In December, 1907, the capital stock was rc-
duced to $200,000, but the certificate of said reduction has not yet been
filed in my department. By a mistake, as claimed by the couipany,
and as is apparent upon the face of the papers filed in my office, said
company complied with sections 148c and 148d, which make them
liable for a report under the foreign corporation tax laws.”

Your questions are,

“Has the secretary of state, upon a proper investigation, the
authority to permit this company by filing a corrected report or with-
drawing its application under section 148c¢, or in other manner to cor-
rect its errors so as to make its reports from the beinning to comply
with the facts as they really existed from the beginning, and accept
thereon the taxes under the statute as they would have been paid had
all papers been filed correctly in the beginning?”’

“I desire to make this further inquiry: If the procedure suggested
by the foregoing is improper, has the secretary of state authority to
act under that provision of the statute which empowers him to fix the
amount of property owned and used in the state of Ohio, by availing
himself of any information other than that set forth in the certificate
of compliance and the annual reports of such corporation; and if this
procedure is applicable to the case above cited what should be the rule
for fixing the proportion of the property used in the state of Ohio when
the corpordtion neither owns nor uses any property in the state of Ohio
or anywhere else?”

This corporation is subject to the act of the general assembly passed April
11, 1902, and amended April 25, 1904, and commonly known as the “Willis
Law.” Section 2 of that act is as follows:

“Every foreign corporation for profit, now or hereafter doing
business in this state, and owning or using a part or all of its capital
or plant in this state, and subject to compliance with the provisions
of section 148c of the Revised Statutes of Ohio, shall, in addition to
the statements required by sections 148c and 148d, Revised Statutes of
Ohio, make a report in writing, to the secretary of state, annually, dur-
ing the month of September, in such form as the secretary of state may
prescribe, containing the following facts:

1. The name of the corporation and under the laws of what state
or county organized.

2. The location of its principal office.

3. The names of the president, secretary, treasurer and members of
the hoard of directors, with the postoffice address of each.

4. The date of the annual election of officers.

5. The amount of authorized capital stock and the par value of
each share.
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6. The amount of capital stock subscribed, the amount of capital
stock issued, and the amount of capital stock paid up.

7. The nature and kind of business in which the company is en-
gaged and its place or places of business, both within and without the
state of Ohio.

8. The name and location of its office or offices in Ohio, and the
name and address of the officers or agents of the company in charge
of its business in Ohio.

9. The value of the property owned and used by the company in
Ohio, where situated, and the value of the property owned and used
outside of Ohio and where situated.

10. The change or changes, iff any, in the above particulars made
since the last annual report.

Such report shall be signed and sworn to before an officer duly
authorized to administer oaths, by the president, vice-president, secre-
tary, superintendent or managing agent in this state, and forwarded
to the secretary of state.

Upon the filing of such report the secretary of state, from the facts
thus reported and any other facts coming to his knowledge bearing upon
the question, shall determine the proportion of the authorized capital
stock of the company represented by its property and business in Ohio,
and shall charge and collect from such company, in addition te the
initial fees provided for in sections 148c and 148d of the Revised Stat-
utes of Ohio, for the privilege of exercising its franchise in Ohio, an-
nually, one-tenth of one per cent. upon the proportion of the authorized
capital stock of the corporation represented by property owned and
used and business transacted in Ohio, and to be not less than ten dollars
in any case.”

Special attention is called to the last paragraph of this section wherein
the secretary of state is ri¢quired, from the acts reported by the company, and
from any other facts coming to his knowledge Dbearing upon the question, to
determine the proportion of the authorized capital stock of the company repre-
sonted by its property and business in Ohio, and to charge and collect from
such company, in addition to the initial fees provided for in sections 148c¢ and
148d of the Revised Statutes for the privilege of exercising its franchises in
Ohio, annually, onetenth of one per cint. upon the proportion of the author-
ized capital stock oi the corporation represented by property owned and used
and business transacted in Ohio, to be not less than ten dollars in any case.

In my opinion, under this section, you are authorized to permit this com-
pany to file a corrected report so as to make the same comply with the facts
from the beginning, and to accept thereon the taxes under the statute as they
would have been paid had the papers been filed correctly in the beginning.

The statute provides that you shall determine the proportion of the author-
ized capital stock of the company represented by its property and business in
Ohio, and vou are to dc this from the report of the company filed with you,
and any other facts coming to your knowledge bearing upon the question, and
if vou have come to the conclusion that the facts are as submitted in your
letter, and quoted above herein, then, in my opinion, you must accept the taxes
under those facts and in accordance therewith. My opinion is that we cannot
recover more than that in court. The wording of the statute maKes it your duty
to consider any and all facts coming to your knowledge bearing upon the ques-
tion as to what capital stock is authorized and what proportion of it is repre-
sented by property and business in the state of Ohio, and this would, of course,
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include information other than that set forth in the certificate of compliance and
the annual reports of such corporation. If the company should not state the
truth in such certificate and annual reports, and such misstatements should be
against the interests of the state, and if you should be convinced from ‘“other
facts coming to” your knowledge that such certificate and reports were untrue,
you should increase the amount upon which the company should be taxed; and
it seems perfectly clear to me that if the company, in filing its certificate and
making its annual report, does actually make a mistake against itself and in
favor of the state, you are required, under the statute, upon rcquest from the
company, to allow it to correct such mistake and pay its taxes accordingly.

No papers should be allowed to be withdrawn from the files of your office,
but any affidavits or other written evidences of the actual facts may be received
and used by you in connection with other information which you may get in
determining the actual facts in the case.

The Willis law, under the last paragraph as quoted above, provides that the
minimum fee, under that law, shall not be less than $10 in any case, and I am
of the opinion, therefore that the Agency Company is indebted to the state for
at least $10 per year from the time it filed its application for admission to do
business in Ohio, but that it would not be liable for any more than that during
any year in which it had no property or business in Ohio, but it is not necessary
that the company shall both own property and do business in the state in order that
it be required to pay this tax. [t is sufficient if it does own property located in the
state or does business alone in the state. Under the facts, therefore, as stated
by you, the company cannot be taxed more than $10 per year for the years
1906 and 1907, becausdg it had neither property nor business in the state of
Ohio. During the year 1908 the company did do business in the state of Ohio
and did all of its business in this state. If its authorized capital stock during
the year 1908 was $2,000,000, then, since it did all of its business in the state of
Ohio, it should pay the Willis tax on that basis. If in December, 1907, it re-
duced its capital stock, and you are convinced of that fact, and that only by
mistake it failed to certify the same to your department, then in my opinion it
should pay the tax for the year 1908 on the reduced amount after filing the
proper certificate with you of the reduction.

Yours very truly,
U. G. DENMAYN,
Attorney General.

“FREE BANK” MAY INCREASE CAPITAL STOCK UNDER PROVISIONS OF
ACT UNDER WHICH IT WAS INCORPORATED.

February 1ist, 1909.

Hox. Caryt A. TioxrsoN, Secretary of State, Columbus, Ohio.

Dear Sik:—Your communication is received in which you submit the cer-
tificate of increase of capital stock of the North Side Bank of Cincinnati. Said
certificate is authorized under the provisions of the Free Banking act of 1851.
You inquire whether or not the filing of the same in any way conflicts with the
law enacted by the last legislature providing for the organization of banks and
the inspection thereof.

In reply I beg to say section 35 of the act relating to the organization of
banks and the inspection thereof passed by the last general assembly is as
I'ollows:
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“All banks, savings banks, savings societies, societies for savings,
savings and loan associations, safe deposit companies, trust companies
and combinations of any two or more of such corporations, heretofore
incorporated under any law of this state, may continue their business
and the exercise of the powers they now have without prejudice to any
rights acquired under the acts under which they were incorporated;
and there shall be saved to all such associations and corporations all
the rights, privileges and powers heretofore conferred upon them.”

It will be observed that this section reserves the right to bamks incor-
porated under the Free Banking act to exercise all rights, privileges and powers
conferred upon them by said act.

Section 3 of the Free Banking act (section 3821-66 of the Revised Statutes)
provides that the capital stock of any company authorized under the provisions
of the act “may from time to time increase its capital stock to any amount not
exceeding $500,000.

I am, therefore, of the opinion that the certificate for the increase of the
capital stock of the North Side Bank of Cincinnati, Ohio, does not in any wise
conflict with the act relating to the organization of banks and the inspection
thereof as passed by the last legislature and the same may be filed.

Yours very truly,
' U. G. DENMAN,
Attorney @General.

VITAL STATISTICS—DEATH CERTIFICATE—SOLDIERS CLAIMS—
ORDINANCE.

Local registrar of vital statistics may not ewvempt pension claimants, etc.,
from payment of fee required by 99 O. L. 296, though municipal ordinances ex-
empts such claimants.

February 9th, 1909.

Hox~. Carm1 A. THoMPSON, Secretary of State, Columbus, Ohio.
Dear Sir:—Your communication is received with which you enclose the
inquiry of ¥. L. Watkins, state registrar of vital statistics, as follows:

“Will you please advise me whether I must charge all persons 50
cents for issuing a certified copy of death? Under, a city ordinance
passed by the city council several years ago, certified copies of death
issued to pensioners, or for pension claims, were to be issued by the
clerk of the board of health free.

“Under the new law, and the city ordinance, what position must I
take in regard to charging a fee for tkose issued for pension purposes?”’

Replying thereto I beg to say that section 1 of the act of May 5th, 1908,
providing for the establishment of a bureau of vital statistics, etc., provides that:

“It shall be the duty of the secretary of state to have charge of the
state system of registration of births and deaths as hereinbefore pro-
vided; * * * and no system for the registration of births and deaths
shall be continued or maintained in any of the several municipalities
of this state in conflict with any of the provisions of this act.”
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Section 4 of said act provides, in part:

“Any local or sub-registrar who fails or neglects to efficiently dis-
charge the duties of his office as laid down in this act shall be forth-
with removed from office by the secretary of state.”

Section 20 of said act provides:

“The state registrar shall, upon request, furnish any applicant a
certified copy of the record of any birth or death registered under pro-
visions of this aect, for making a certification of which he shall be en-
titled to a fee of fifty cents to be paid by the applicant. * * % And
the state registrar shall keep a true and correct account of all fees by
him received under these provisions, and turn the same over to the
state treasurer on or before the fifteenth day of each month, and he
shall give a bond satisfactory to the secretary of state in the sum of
ten thousand dollars; provided, that in cities certified copies of any
birth or death may be furnished by the local health authorities. The
fee for such copy or search of record to be the same as herein provided,
and all such fees shall be paid into the treasury of said cities for the
use of the board of health.”

Section 22 of said act provides in part, that:

“The state registrar under the direction of the secretary of state is
hereby charged with the thorough and efficient execution of the pro-
visions of this act in every part of the state, and with supervisory power
over local registrars, to the end that all of the requirements shall be
uniformly complied with.”

The ordinance passed by the city council to which you refer can in no wise
affect the validity of this act. All the powers of the corporation are derived
from the law and it9 charter; thercfore no ordinance or by-law of a corpora-
tion can enlarge, diminish or vary legislative enactments.

I am therefore of the opinion that, any municipal ordinance to the con-
trary notwithstanding, you should charge all persons fifty cents for issuing
a certified copy of death, or for such certificates as are authorized and provided
for by said act.

Very truly yours,
U. G. DENMAN,
Attorney General.

YOUNG MEN’S CHRISTIAN ASSOCIATION OF OHIO.

99 0. L. 39, section 6, empowers Y. M. C. A. of Ohio to make certain regu-
lations binding upon local associations which belong to state association.

Section 1 of said act gived state association discretion when applicalion
has been made by local association for membership to receive or reject suci
association. K. 8. 3794 applies to Y. M. C. As incorporated under above luw
and they may not incumber real or personal property without permission of
cornon pleas court.

Character of proceeding for correction of corporation misusing its charter
is determined by nature of offense. It may be dissolved by order of court as
result of quo warranto.
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Y. M. C. A’s conducting savings bank department for benefit of members
or others is not authorized by law wunder which said association is incorporaied.
so tu do.

February 16th, 1909.

Ho~. CarMI1 A. THoxpsoN, Secretary of State, Columbus, Ohio.

Dear Sir:—Your communication iy received with which you enclose for
opinion inquiries of Robert E. Lewis, state secretary, Ohio Young Men’s Christian
Associations, as follows:

1. Would section 6 of the act of May 9th, 1908, to define charter,
organize, regulate and empower Young Men’s Christian Associations
of Ohio, mean that the regulations of the state association, duly and
properly made, shall be binding upon the local associations which be-
long to the state association, and could such regulations be enforced
against local associations?

2. Has the state association power to refuse the application of a
society which complics with all the provisions of this act and applies
to the state association for a ‘‘certificate of approval,” as provided in
section 17

3. Does section 5 or any other section of the act make it possible
for a Young Men’s Christian Association incorporated under this law to
mortgage its property without permission of the court?

4. What would be the process of law, if any, for compelling a
Young Men’s Christian, Association to dissolve or to be ousted of its
incorporation undcer this law?

5. Does section 4 of the law permit Young Men’s Christian Asso-
ciations to conduct savings bank departments of its work for the benefit
of its members or others, and if so, what law would apply to the same?

1. Replying thereto in seriatim, I beg to say that section 6 of said act
provides in part that

“the associations affiliated with the state association, through their
representatives, may make such regulations as they may deem necessary;
may choose such officers ag they may determine upon and may delegate
such duties as they desire for the conduct of the work in the state to
a state committee to be chosen as the state association may decide.”

It seems clear from this provision that the state association has the power
to choose such officers as th¢y may determine upon, and to prescribe their
duties, and tc make rules and regulations for the conduct of the work in the
state. To the state committee, selected under authority of this section, is
delegated tha authority to carry out the rigulations and orders of the state
association. To interpret this section otherwise would be to hold that a local
association would become affiliated with, and a part of, the state association;
participate in its meetings; assist in making its regulations tc be of general
application in this state, and then refuse to comply with the same. To be
allowed to do this would render th's section of the act impotent, and the making
of such rules and regulations as the state association may, in its judgment,
provide and the delegating such powers as they desir: to a state committee,
a vain thing and without force and effect. I am therefore of the opinion
that the regulations of the state association, duly and properly made, would
b2 binding upen lozal asscciations which belong to the state association; and
that such regulations would be enforcible as against local associations.

2. Section 1 of said act provides in part that when a local society
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“*shall have received the approval of the state association and shall file
such application and certificate of approval with the secretary of stale,
and pay a fee of ten dollars, he shall cause to be issued to it these
articles of incorporation.”

Section 6 of said act in part provides that

“the state association may incorporate and exercise the provisions of
this act, and when so incorporated and organized may receive Young
Men's Christian Associations into effiliation, and it shall have the power
to pass upon all applications for the incorporation of said associations
under this act, causing to be affixed thereto, a certificate of its approval.”

These sections clearly give to the state association the discretionary right
to receive or reject Young Men's Christian Associations into affiliation, when
such application is made therefor, and the issuing to such applicant of articles
of incorpcration is dependent upon the filing with the secretary of state a
certificate of approval from the state association.

Section 5 authorizes the association to encumber by a mortgage itg real
estate, or personal property, that may be necessary or convenient to enable
the association to carry out its aims and objects.

Section 3794 R. S. provides the manner in which charitable or religious
societies may encumber their real or personal property by mortgage or other-
wise, which encumberances can be placed upon said property only after petition
is filed in the court of common pleas and upon hearing the court approves of
the application and authorizes said encumberance. This section 3794 not being
répea]ed or modified in this respect by the act of May 9th, 1908, leaves it in
full force and effect, and I am therefore of the opinion that its provisions must
be complied with by the Young Men’s Christian Association, in order to
legally mortgage its property.

4. The character of proceeding to he invoked for the correction of a cor-
poration misusing its charter rights is to be determined upon by the nature of
the offense. A corporation misusing its franchise rights, and perverting the
same, may be corrected or dissolved by order of court, as the result of quo
warranto proceeding.

5. I call .your attention to section 2758 R. S., which defines banking, as
follows.

‘“Every company, association or person not incorporated under any
law of this state or the United States for banking purposes, shall keep
an office or other place of business, and engage in the business of lend-
ing money, receiving money on deposit, buying and selling bullion, bills
of exchange, notes, bonds, stocks or other evidences of indebtedness with
a view to profit shall be deemed a bank, banker or bankers within the
meaning of this chapter.”

The power to receive deposits is one of the chief functions of banking as
is evidenced by the special statutory authorization contained in sections 3799,
3804 and other related sections of the Revised Statutes.

1 am of the opinion that for a Young Men’s Christian Asscciation to condurt
a savings bank department for the benefit of its members or others would be a
perversion of its objects and not authorizzd by law under which said association
is incorporated.

Yours very truly,
U. G. DENMAX,
Attorney General.
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JUSTICE OF THE PEACE MUST BE NOMINATED BY TOWNSHIP PRIMARY.

February 25th, 1909.

Hox. Cararz A. THoMPSON, Secretary of State, Columbus, Ohio.
DEear SIrR:—Your communication has been received with which you submit,
for an opinion of this office, the inquiry of Mr. L. M. Phillips, as follows:

Does the act “to regulate the conduct of primary elections passed
April 28th, 1908,” provide for the nomination by primaries of justices
of the peace in this state; and, if so, whether said nominations shall
be made by township or county primary?

Replying thereto, I beg to say that the office of justice of the peace has been
difficult to accurately define. It has heen held by the supreme court of this state
not to be a distinct township office, as such; neither is it a distinct county office,
as such. This being so, and inasmuch as the act herein referred to does not
specifically provide for the nomination by primaries of justices of the peace,
the question remains whether section 11 of said act provides for such nom-
ination.

Section 11. “* * and primarie§ held to nominate candidates for
township * * offices * * ghall be held in each county at the usual
polling places on the first Tuesday after the first Monday in September
of odd numbered years.”

The office of justice of the peace is constitutional. Article 4, section 9, of
the Ohio constitution provides that

“a competent number of justices of the peace shall be elected, by the
electors, in each township in the several counties * * *.”

It is true that justices of the peace have and exercise a jurisdiction co-ex-
tensive with their county, but the exercise of this jurisdiction has not been held
to disqualify the electors of the several townships within counties to elect jus-
tices of the peace therein. This being true, the section of the constitution above
referred to would seem sufficient authority for the nomination of justices of the
peace in various townships by township primaries in the manner provided in
the Bronson act, for the nomination by primaries of township officers.

Yours very truly,
U. G. DENMAN,
Attorney General.

ARTICLES OF INCORPORATION~—PURPOSE CLAUSE.

Corporation may be formed for a purpose, not purposes, unless specially
authorized by statute.
March 10th, 1909.

Hox. CARMI A. THOMPSO)‘:, Secretary of State, Columbus, Ohio.

Dear Sir:—I return herewith the articles of incorporation of The Steiner
Coal Company, submitted to this department for an opinion thereon of the
purpose clause, which is as follows:



ATTORNEY GENERAL. 93

“Resolved, That the articles of incorporation of The Steiner Coal
Co. be, and the same are hereby amended, so as to change and enlarge
the objects and purposes for which The Steiner Coal Co. was formed,
as follows, to-wit: For the purpose of mining, manufacturing, quarry-
ing, purchasing, selling, handling and producing coal, clay, stone and
all kinds of minerals; and also to import, export, buy, sell, manufac-
ture, trade and deal in marble, granite, terra cotta, lime, stone, clay,
cement, asbestos, brick, tile, pottery, earthenware, china, sand, gravel,
plaster, ceramic products of all kinds, timber, lumber and products of
iron, steel, and other metals; and to acquire, buy, build, construct, erect,
sell, lease, mortgage, own, use, maintain or operate any land, real estate,
or interest in real estate, quarries, buildings, factories, plants, ma-
chinery and any other implements, works or appliances which may be-
come directly or indirectly necessary or advantageous in carrying out
the purposes herein set forth; also to construct such railroad or rail-
roads with necessary track or tracks and side tracks, turn-outs; and
all proper equipment which the directors of the corporation shall deem
necessary to more effectively carry out the objects herein set forth;
also to purchase or otherwise acquire and hold shares in stock, in
other kindred but not competing corporation, whether domestic or for-
eign; also to manufacture, buy, sell, trade and barter in natural or arti-
ficial ice and to own all necessary equipment and to do all things neces-
sary for the proper prosecution and conducting of said business; and
also to buy, sell, deal and trade in hay, grain, flour, oats and all kinds of
feed; and to carry on generally the business of manufacturing, buying,
selling and dealing in all lines of builders’ and contractors’ supplies
necessary in the erecting of business blocks, manufactories, dwellings
and structures of every kind whatsoever, and to carry on generally and
to do all things necessary, and to own all proper equipment for the
carrying on of all the aforenamed objects, and from time to time to buy
and sell all the necessary equipment and supplies which in the judgment
of the board of directors is necessary and is for the benefit of said
business.”

Section 3235 of the Revised Statutes, in placing a limitation upon the busi-
ness for which a corporation may be formed, used the word “purpose” instead
of “purposes” and limits corporations to a single purpose, unless specially
authorized by some other statute.

Section 3236 R. S. provides that the articles of incorporation shall contain
“the purpose for which it is formed.”

These sections of the Revised Statutes, as construed by the supreme court
in the case of the State ex rel v. Taylor (55 O. S. 67), make it clear that a cor-
poration shall be formed for a main purpose with such rights and privileges as
are incidental to the main purpose for which the corporation was formed.

The numerous purposes stated in the purpose clause of this corporation do
not, in my judgment, conform to the law of the state relating thereto. For this
reason I return the-articles of incorporation to you, advising you not to file or
record the same.

Very truly yours,
U. G. DENnAN,
Attorney General.
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ARTICLES OF INCORPORATION—PURPOSE CLAUSE.
March 15th, 1909

Hox. CarMm1 A. THonMPsON, Secretary of State, Columbus, Ohio.

Dear SIR:—Your communication is received with which you submit, for an
opinion of this office, the proposed amendment to the articles of incorporation
of the Beachland Improvement Company, as follows:

Said corporation is formed for the purpose of making improvements
in certain allotments known as Beachland Allotment Nos. 1 and 2 and
that part of The Realty Trust Company’s Lake DBreeze Allotment which
abuts on Gardner Road, said allotments being in the villages of Euclid
and Nottingham, Ohio; of improving, maintaining and protecting the
beach on Lake Erie and the parks and streets of said allotments; of
erecting and maintaining pavilions, club-houses, boat and bath-houses
on said beach and in said parks; of leasing, purchasing or otherwise
acquiring, erecting, improving and maintaining pumping-stations, stand-
pipes, water and sewer mains and pipes and sewer beds and lighting
equipment in said allotments; of supplying water to the owners or oc-
cupants of said buildings; of purchasing, leasing, or otherwise acquiring,
holding and disposing of real estate for all of the aforesaid purposes;
of levying and collecting assessments for the carrying out of said pur-
poses; of charging persons for the use of said pavilions, club-houses,
boat and bath-houses, and for services rendered in supplying water,
light and sewer service to the buildings on said allotments; and of
doing such other things as may be properly incident.to all aforesaid
purposes.”

Replying thereto, I beg to say that section 3235 R. S. has placed a limita-
tion upon a business for which a corporation may be formed in using the word
“purpose”’ instead of “purposes,” and limits corporations to a single “purpose”
unless specially authorized by some other statute. State ex rel v. Taylor (55
0. S. 67).

This purpose clause does not recite a main purpose for which the corpora-
tion is to be formed, with such incidental and convenient rights as may be
necessary to carry out the purpose of the corporation. Instead, it recites a mul-
tiplicity of purposes, which is a violation of said section 3235 R. S., as construed
by our supreme court in the above mentioned case. See also Marshall on
“Corporations,” sections 57 and 58. For this reason I am returning the pro-
posed articles of this incorporation with the recommendation that they be not
filed by you.

Very truly yours,
U. G. DENMAN,
Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE—MARPAU OIL AND
GAS COMPANY—DISAPPROVED.

March 23rd, 1909.

Hox. CarMI A. THoMPSoN, Secretary of State, Columbus, Ohio.
DeArR SIR:—Your communication is received in which you submit to this
department the proposed articles of incorporation of the Marpau Qil and Gas



ATTORNEY GENERAL. 95

Company, for an opinion thereon as to the legality of the purpose clause thereof,
which is as follows:

“Said corporation is formed for the purpose of acquiring, owning,
leasing and occupying lands, tenements and hereditaments in the state
of Ohio and ¢lsewhere for the purpose of developing the same by
mining, drilling, boring or otherwise extracting or removing coal, oil,
gas, stone and other precious minerals and timber therefrom.”

From the language contained in this purpose clause it is impossible to as-
certain thz “purpese” for which this corpcration’ is being formed. It might be
a coal company, an ol and gas company or a stone company, etc. The name
of the corporation is the only express indicaticn of the corporate intent. If this
corporation is being formed for the purpose of leasing, buying and owning land,
purchasing machinery for tho purpose of prospecting and drilling for and pro-
ducing, handling and marketing oil and gas, the purpose clause of the corpora-
tion should so state. It is a general and well-settled rule of law in this state
that corporations, in addition to the powers expressly granted, have, by neces-
sary implication, the power to do whatever is needed to carry into effect those
granted and to accomplish the purpose of its creation unless the particular act
is forbidden by law or charter.

Sections 3235 and 3239 Revised Statutes.
Bank v. Flower Co., 41 O. S. 552, 558.
State ex rel v. Taylor, 55 O. S. 61.

Section 3236 Revised Statutes provides that the form of the articles of in-
corporation which shall be prescribed by the secretary of state must contain the
purpose for which it was formed. The granting of the right to exercise this
main purpos® carries with it such incidental and convenient rights as are
necessary to the accomplishment of the purpos: for which the corporation is
formed, and they need not be enumerated in such purpose clause.

Tt may be noted that these articles do not expressly state that all, or a
majority of the incorporators are citizens of the state of Ohio.

For the foregoing reasons I return the articles of incorporation to you,
advising you not to file or record the same.

Very truly yours,
U. G. DEXMAY,
Attorney General.

SOCIALISTIC PARTY—NOMINATION OF CANDIDATES BY CONVENTION—
PRIMARY LAW—MINORITY PARTY.

The Socialistic party does not come under the provision of act in 99
Ohio Law 214, except in such political units wherein it casts at least ten per
centum of total vote cast therein at the next preceding general election, and
the provisions of section 2966-18 R. 8. are still available to it, unless the abore
pvercentage of voles are cast by said party.

March 24th, 1909.

Hox. Caryr A. Trompesos, Secretary of State. Columbus, Ohio.

Dear Sik:—Your communication is received with which you enclose for
the opinion of this department thereon, inquiries of John C. Willert, state sec-
retary of the Socialistic party of Ohio, as follows:
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1. Is the Socialistic party still an official party?

2. Does it come under the new primary law?

3. To get on the ballot must they circulate petitions?
4, Can they nominate by convention as before?

The answer to these inquiries are dependent primarily upon the construc-
tion to be given section 2 of “An act to regulate the conduct of primary elec-
tions” (99 O. L. 214), which section is as follows:

“Candidates for members of congress, and all public elective
offices, delegates provided for herein, and members of the controlling
committees of all voluntary political parties or associations, which at
the next preceding general election polled in the state or any dis-
trict, county or sub-division thereof, or municipality at least ten per
centum of the entire vote cast therein shall be nominated or selected
in such state, district, sub-division or municipality, in accordance with
the provisions of this act, and persons not so nominated shall not be
considered candidates and their names shall not be printed on the
official ballots. Delegates and party controlling committees whose mem-
bers have not been so selected, shall not be recognized by any board
or officer. But nothing in this act shall be construed to repeal the
provisions of any act relating to the nomination of candidates for
office by nomination papers, and no elector shall be disqualified from
signing a petition for such nomination of candidates for office by nom-
ination papers, because such elector voted at a primary provided for
therein to nominate candidates to be voted for at the same election or
because such elector signed nomination papers for such primary.”

If the provision of this section, to-wit: “and persons not so nominated
shall not be considered candidates and their names shall not be printed on
the official ballots,” does not annul or control the preceding provision in said
section, which clearly refers only to voluntary political parties or associations
which at the next preceding general election polled in such political units as are
therein designated, at least ten per centum of the total vote cast therein, then
this section does not deprive such minority parties from making nominations
under favor of section 2966-18 R. S.

The rule of construction to be applied, in arriving at the intention of the
general assembly in enacting any law, depends largely upon the purposes and
objects sought to be accomplished through that law, and in ascertaining the
legislative intent in the enactment of this statute under consideration we must
keep in mind the principle just stated. .

The purpose of this law, regulating the conduct of primary elections,
seems clearly to be that an orderly and honest expression of the voters be
secured in the selection of candidates of the various political parties, and
to throw certain safe-guards around the manner of selection of such candi-
dates when the membership of such parties respectively is of some considerable
numbers. And the limitation expressed in the act as to numbers is

“all voluntary political parties or associations which at the next pre-
ceding general election polled in the state or any district, county, or
sub-division thereof, or municipality, at least ten per centum of the en-
tire vote cast therein,” etc.
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The general rule is that €lection laws are to be so construed as to give all
persons who comply with the qualifications prescribed for electors, the oppor-
tunity to vote for any person who may be qualified to fill the office sought to
be filled by election. It is not believed that the general assembly meant, in
enacting this statute, that before any person shall be a candidate at any elec-
tion, and receive the votes of all or a part of the people, that he (the candi-
date) must have belonged to some political party which, at the last general
election, cast at least ten per centum of the entire vote of the political sub-
division. This becomes, it seems to me, quite apparent when we consider that
section 2966-18 R. S. is not expressly repealed by the Bronson primary law.

Section 2966-18 R. S. is not wholly inccnsistent with the Bronson law.
Under that section (2966-18 R. S.) political parties or associations which, at
the last general election, cast at least one per cent. of the total vote may make
nominations by c¢cnventions or any one of the other methods named in that
section. By the Bronson act, however, if the political party or association
cast ten par centum or more of the total vote in any poliical division, at the
last general election, then that political party or association must make its
nominations under and according to the Bronsgn act. Then, too, this statute
is not penal in its character, and for this, another reason, the rule of strict
constructicn should not be applied. It must be construed as a whole and in
connectiory with other existing statutes, similar in character, and in such a
way as to most reasonably accomplish the legislative purpose.

The legislative purpose and intent in this act seems to be a provision
for nominaticns for public elective offices, by primaries, in the political units
such as are designated in section 2 ahove quoted, by such political parties or
associations as polled at the next preceding general election at least ten per
centum of the entire vote cast therein.

Applying then the rules ahove discussed for statutory construction, and
keeping in mind that a construction holding that the Bronson act furnishes
the only means for making nominations would prohibit many persons from
becoming candidates who might so do under a construction rctaining section
2966-18 R. S. in force, along with the Bronson act, I am clearly of the opinion
that it was not the intention of the general assembly to, and that the Bronson
act does not, repeal section 2966-18 of the Revised Statutes; and I am there-
fore of the opinion that the proper construction of the Bronson act, section
2 thereof as above quoted, is that any and all persons who seek nominations in
any political party or association, in any political division named in said sec- -
tion 2, which, at the last preceding general election, cast ten per c:ntum or
more of the entire vote cast in such political division must get those nom-
inations under the terms of the Bronson act. But if a nomination is sought
in a political party which, at the last general election, cast less than ten per
centum of the vote, then that nomination may be gotten under the terms of
section 2966-18 R. S.

In other words, all political parties in any political division named in
said section 2, and which, at the last general election, cast ten per centum or
more of the entire vote in that political division, must make their nominations
according to this primary election law known as the Bronson act (99 O. L.
214): but political parties which, at the last general election, cast less than
ten per centum of the vote in any political division may make their nomina-
tions under section 2966-18 of the Revised Statutes.

It therefore follows that the Socialistic party is still an official party, and
that il does not come under the provisions of this act except in such political
units wherein it. casts at least ten per centum of the total vote cast therein

T—A G
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at the next preceding general election, and that the provisions of said section
2966-18 R. S. are still available to it unless coming within the provisions of
this act as herein interpreted.
Very truly yours,
U. G. DENMAN,

Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE-—-THE GREATER
CLEVELAND COMPANY.

March 25th, 1909.

Hox. CaryI A. THoOMPSON, Secretary of State, Columbus, Ohio.

DEar Sir:—Your communication is received with which you enclose ar-
ticles of incorporation of “The Greater Cleveland Company,”’” requesting an
opinion of this department as to the legality of the purpose clause thereof,
which is as follows:

“Said corporation is formed for the purpose of buying, selling,
exchanging, dealing and operating in real estate, mortgages, bonds,
loans, insurance and general investments, acting as trustee or invest-
ing funds for individuals, firms or corporations. Under the provisions
of section 3235 this charter shall expire by limitation in twenty-five
years from the date of being issued by the secretary of state.”

Replying thereto, I beg to say that the multiplicity of purposes set forth in
"this purpose clause make it such as is forbidden by sections 3235, 3236 and 3239
of the Revised Statutes and as construed by the supreme court of this state
in the case of the State ex rel. v. Taylor, 56 0. S. 61. Neither from the name
of this proposed corporation, nor from said purpose clause, may it be definitely
determined whether its main purpose shall be a real estate company, an in-
surance company, or a trust company.

Section 3235 R. S. says that a corporation shall be formed for a ‘“purpose,”
not purposes. For these reasons I return herewith said articles of incorpora-
tion, advising you not to file the same.

Yours very truly,
U. G. DENJIAY,

Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE—THE PYRO CLAY
PRODUCTS CO.—DISAPPROVED WITHOUT COMMENT.

April 6th, 1909.

Hox. CArMI A. THOMPSON, Secretary of State, Columbus, Ohio.

Dear SIrR:—I herewith return to you the articles of incorporation of The
Pyro Clay Products Company which you transmitted to me with a request for
an opinion as to the legality of the purpose clause therein.

I have examined the articles with reference to the question presented and
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am of the oninion that the purpose clause recites such a multiplicity of powers
as may not be lawfully granted to a manufacturing corporation in this state.
Section 3235 R. S., in placing a limitation upon a business for which a corpora-
tion may bhe formed, used the word “purpose” instead of “purposes” and limits
corporations to a single purpose unless specially authorized by some other
statute. The grant of the right to incorporate a corporation for a single purpose
carries with it all such relative and incidental rights as may be convenient and
necessary to carry out such main object or purpose. This rule is established
by the supreme court in the case of State ex rel v. Taylor, 55 O. S. 61, which
opinion has since heen followed.

If this proposed company is to manufacture clay products the purpose clause
should so state, and in my opinion it is not the better plan to enumerate in the
purpose clause the incidental rights that the corporation may conveniently ex-
ercise in the prosecution of its business. Furthermore, one of the purposes set
out in the articles of this corporation is to build, maintain and operate a rail-
road. The laying and using of a railroad switch or such track as may be neces-
sary and convenient to afford transportation to market of the products manu-
factured would be a convenient and necessary incident, and therefore a right
of the company to construct such switch or railroad for the purpose as expressed
in section 3866 R. S. If the main purpose of this company is to build and equip
a railroad the purpose clause is faulty because of the provision of section 3237
R. S. I fail to see how “agriculture,” as provided for in these articles of in-
corporation, is a necessary or convenient incident to a clay product company,
which I presume is the main purpose of the corporation because of its name.

I return herewith the articles of incorporation, advising you not to record
the same, and with the suggestion that the purpose clause be re-drafted in ac-
cordance with the provisions of the above section of the Revised Statutes and
case cited interpreting the same, and with other suggestions herein contained.

Yours very truly,
U. G. DENMAN,
Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE—THE DEFIANCE,
NAPOLEON & WAUSEON RY.—APPROVED WITH COMMENT.

April 19th, 1909.

Hox. Carm1 A. THompsoxN, Secretary of State, Columbus, Ohio.

DEAR SikR:—I beg to acknowledge receipt of your letter of the 16th inst., en-
closing articles of incorporation of The Defiance, Napoleon & Wauseon Railway
Company. You ask for an opinion as to the legality of the purpose clause
thereof, which is as follows:

“Said corporation is formed for the purpose of constructing and
operating a line of railroad between Wauseon, Fulton county, Ohio, and
Defiance, Defiance county, Ohio. The same to be operated by steam,
electricity or other motive power.”

The only questionable feature of this purpose clause is whether it is in com-
pliance with section 3443-8 Revised Statutes. This section provides that:

“Companies incorporated under section 3236 of the Revised Statutes
of Ohio for such purposes may construct, maintain and operate electric
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street railroads or street railroads using other than animal power as a
motive power for the transportation of passengers, packages, express
matter, United States mail, baggage and freight upon the highways in
the state outside of municipalities or upon private rights of way.”

1t will be noted that the section gives certain powers to street railroads out-
side of municipalities “using other than animal power as a motive power.”’ This
exception is not set out in this purpose' clause. Is it a proper construction of
the purpose clause to say that its language, “the same to be operated by steam,
€lectricity or other motive power,” means other artificial or mechanical motive
power such as would be authorized by law?

"I think such a construction may be given, and while this purpose clause
would have been much clearer if there were incorporated into it the exception
as to animal power as provided in said section 3443-8 R. S., I believe the same
is substantially a compliance with the laws of the state relating to corporations
for profit. I therefore return the same to you, advising that you make record
thereof. I also enclose check for $10.00.

Yours very truly,
U. G. DENMAY,
Attorney General.

ARTICLES OF INCORPORATION-—PURPOSE CLAUSE—SCHANTZ ELEC-
TRIC, ICE & WATER CO.—DISAPPROVED WITHOUT COMMENT.

April 13th, 1909.

Hox. Cary1 A. Twonresox, Secretary of State, Columbus, Ohio.

Dear SiR:—Your communication is received with which you submit the
articles of incorporation of the Schantz Electric, Ice & Water Company for an
opinion as to the legality of the purpose clause thereof.

The purpose clause is as follows:

““Said corporation is formed for the purpose of manufacturing, pro-
ducing, furnishing and selling electricity for light, heat, power and
other purposes, the purification of water, the manufacture of ice and
sale thereof; the acquiring by deed, lease or other legal transfer to it
of real and personal property, either in the state of Ohio or elsewhere,
necessary for its business purposes, with the power of encumbering or
mortgaging the same in a legal manner from time to time as its busi-
ness needs may require, and for doing all things incidental for said
purpose.”

In my opinion the above clause contains two purposes, that of manufactur-
ing and selling electricity and that of purifying water and manufacturing ice.
The one is not necessarily incidental to the other. Corporations may be formed
in the manner provided in Title 2, Chapter 1 of the Revised Statutes, “for any
purpose for which individuals may lawfully associate themselves, ete.”

The purposes expressed in these articles are difierent and unrelated. Neither
is a necessary incident to the other, and are therefore forbidden by section
3235 Revised Statutes (State ex rel v. Taylor, 55 O. S. 67). I therefore return
the same to you with the suggestion that the articles be not filed or recorded
by you.

Yours very truly,
U. G. DENMAN,
Attorney General.
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ARTICLES OF INCORPORATION—INCREASE OF CAPITAL STOCK—
MOHICAN OIL & GASs CO.

Increased proportion of capital stock of foreign corporations must be filed
with secretary of state.
April 22d, 1909.

Hox. CarMI A. THOMPSON, Secrélary of State. Columbus. Ohio.

Dear Sir:—I have your letter with which you enclose copy of articles of
incorporation of the Mohican Oil and Gas Company and certificate of increase
of capital stork thereof.

You state that this tompany qualified to do businesa in this state as a
foreign corporation with a capital stock of $250,000, since which time it has
increased its capital stock to $1,000,000. You ask for the opinion of this de-
partment as to whether this company should file an increased proportion of its
capital stock with the secretary of state of the state of Ohio under section 148¢
Revised Statutes.

This company incorporated under the laws of the staie of West Virginia
with a capital stock of $250,000 and, desiring to do business in the state of
Ohio, complied with the provisions of section 148¢ of the Revised Statutes,
authorizing foreign corporations to do business in this state. The company has
now increased its capital stock to $1,000,000 and the question is, shall the com-
pany therefore be required to file an increased proportion of its capital stock
with the secretary of state of the state of Ohio?

To increase the capital of a corporation is in fact and effect a reorganization
of the company. Said section 148¢ R. S. provides that:

“The secretary of state shall determine the proportion of the cap-
ital stock of the company represented by its property and business in
Ohio, and shall charge and collect from the company, for the privilege
of exercising its franchise in Ohio one-tenth of one per cent. upon the
proportion of the authorized capital stock of the corporation represented
by property owned and used and business transacted in Ohio * * *#.
Upon the payment of the said amount the secretary of state shall issue
to the foreign corporation a certificate that such corporation has com-
plied with the laws of Ohio and is authorized to do business therein,
stating the amount of its entire capital and the proportion of which is
represented in Ohio.”

It is clear from this section that the record of said company as made with
the secretary of state in Ohio must show the actual authorized capital stock.
This increase of capital stock on the part of the company means a change in
the record thereof with the secretary of state of Ohio and it then remains for
the secretary of state to again ‘“determine the proportion of the capital stock
of the company represented by iis property and business in Ohio.” Applying
this rule to the company at hand it is required to file an increased proportion
under section 148¢ of the Revised Statutes.

Yours very truly,
T. G. DENMAN,
Attorney General.
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ARTICLES OF INCORPORATION—ENDORSEMENT OF ATTORNEY GEN-
ERAL UNDER INSURANCE LAWS—AKRON RUBBER WORKS RELIEF
ASSOCIATION.

April 27th, 1909.

Hox. CaryI A. THoMPSOXN, Secretary of State, Columbus, Ohio.

DeEar SIr:—I am in receipt of the articles of incorporation of The South
Akron Rubber Works Relief Acssociation, on which you request the opinion of
this department as to the proper fee for filing articles of this character, and
whether the indorsement thereof is required by the attorney general under the
insurance laws of the state.

Replying thereto, I beg to say that while these articles are somewhat ir-
regular in form and contain surplus matter, they are a substantial compliance
with the provisions of section 3631« Revised Statutes.

This is the incorporation of a class of mechanics for mutual benefit and
charitable purposes and would therefore not be subject to the provisions of the
insurance laws of the state. This association being incorporated under favor of
said section 3631a Revised Statutes, does not possess the powers contained in
section 3630 Revised Statutes and is only required to pay $2.00 for filing its
articles of incorporation, as provided by paragraph 5 of section 148a Revised
Statutes.

Yours very truly,
U. G. DEXMAN,
Attorney General.

ARTICLES OF INCORPORATION—INCREASE OF STOCK AND CHANGE OF
NAME OF HOMESTEAD AID ASSOCIATION OF DAYTON, OHIO.

April 27th, 1909.

Hox. CaryI A. Tuoarsox, Secretary of State, Columbus, Ohio.

Desr Sir:—Your communication is received in which you submit certificate
of amendment to the articles of incorporation of the Homestead Aid Associa-
tion of Dayton, Ohio, and inguire if the name of said corporation may be
changed to “The Homestead Loan and Savings Association,” and the capital
stock of said association be increased from $2,000,000 to $5,000,000 by action of
the board of directors of said association as appears in said certificate of
amendment,

An affirmative reply to your inquiry will depend upon whether the provisions
of “An act to provide for the organization, regulation and inspection of build-
ing and loan associations and savings associations,” passed May 1, 1908, 99
0. L. 528, make an exception to the general rule of law applicable to such cases.

Section 5 of said act provides that:

“Such corporation” (as described in section 1 of said act) “shall
have all the powers set forth in the following sections of this act.”

Following this section 5 is section 18, as follows:
“To increase or decrease its authorized capital or the face value of

its shares, or change the name of the corporation at any time by a ma-
jority vote of its board of directors; and a certificate of such action shall
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be made by the president and secretary, and duly filed with the secre-
tary of state, after which in the use of the changed stock and changed
name all rights of all parties shall remain the same as before any such
change was made.”

It is my opinion that the language of these sections empower the board of
directors, by majority vote thereof, to change the corporate name and capital
stock of an association of this character without notice to or participation therein
by the various stockholders of such association.

Yours very truly,
T. G. DENMAX,
Attorney General.

ARTICLES OF INCORPORATION—STEINER COAL CO.—DISAPPROVED
WITH COMMENT.

May 7th, 1909.

Hox. CarMm1i A, TuoMmrsox, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of March 19th, en-
closing the proposed amendment to the articles of incorporation of the Steiner
Coal Company. You desire my opinion as to the validity of the purpose clause
as set forth therein, viz:

“For the purpose of mining, manufacturing, quarrying, producing,
handling, buying, selling and importing and exporting coal, clay, stone,
minerals, marble, granite, terra cotta, lime, cement, asbestos, brick tile,
builders’ supplies, pottery, ceramic products, sand, gravel, plaster,
natural and artificial ice, hay, grain, flour, feed; also to acquire, buy,
build, sell, lease, mortgage, own, use, maintain and operate, any land,
real estate or interesi in real estale or any other equipment, works or
appliances which may be or become necessary or advantageous in carry-
ing out the purpose herein set forth, and to do all things necessary
and incident thereto for the proper prosecution and conducting of said
business.”

The propriety of joining the principal powers of mining and manufacturing
is questionable, but the joint effect of sections 3862 and 3864 R. S. would seem
to permit such joinder. In view of these sections I approve this feature of the
amendment.

I do not find, however, in section 3862 R. S, or in any other provision of the
law, authority to incorporate with the principal purpose of mining that of manu-
facturing and dealing in natural and artificial ice, nor do I find authority to
join with the principal purpose of mining that of dealing in hay, grain, flour
and feed. If such powers are necessarily or conveniently incidental to the
principal purposes authorized by the other provisions of the amended purpose
clause they may be conducted by the corporation without specific authority.
Their inclusion in the articles as amended constitutes them separate principal
purposes which, not being authorized by the sections above cited, are prohibited
by the familiar rule laid down in State ex rel v. Taylor, 55 0. S. 67.

I therefore advise you not to file or record the amendment to the articles
of incorporation of this company until the words “natural and artificial ice, hay,
grain, flour, feed” be stricken therefrom. Yours very truly,

U. G. DENMAN,
Attoriney General.
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ARTICLES OF INCORPORATION-—CONSOLIDATION OF ADENA EXCHANGE
TELEPHONE COMPANY AND HARRISON COUNTY TELEPHONE COM-
PANY—APPROVED.

May 10th, 1909.

Hox. CaryI A. THoMPsON, Secretary of State, Columbus, Ohio.

DEar Sir:—I beg to acknowledge receipt of your letter of May 7th, enclosing
proposed articles of consolidation of the Adena Exchange Telephone Company
and the Harrison County Telephone Company, to be known as the Harrison and
Jefferson Telephone Company.

You desire my opinion as to the right of such teiephone companies to con-
solidate under the laws of this state.

Replying to your letter, I beg to state that section 3471 R. S. (not 3864, as
is erroneously supposed by the person who submits the articles to you),
authorizes telephone companies to consolidate in the manner and subject to the
rules provided for the consolidation of railroad companies. Inasmuch as the
papers submitted evidence a complete compliance with section 3381 R. S., which
provides the conditions and restrictions applicable to consolidation of railroad
companies, I am of the opinion that the articles of consolidation should be ac-
cepted, filed and recorded by you.

Yours very truly,
U. G. DEN)MAN,
Attorney General.

WILLIS TAX—LIABILITY OF RECEIVER FOR.

Receivers of corporations should be required to file annual report and pay
fee under Willis tax as long as they are permitted to use franchise.

May 18th, 1909.

Hox. CArMI A. TuoyMpPsoxX, Secretary of State, Columbus, Ohio.

DeAr Sir:—Your letter of recent date, with the attached letter of Lawrence
& Lawrence, counsellors at law, 120 Broadway, New York City, requesting an
opinion as indicated by said attached letter, received.

Said letter raises the question as to the requirements of receivers of cor-
porations to file reports and pay franchise fees under the Willis law.

It is the law that a state has a paramount right to collect taxes due on
property in the hands of a receiver and the court should see that such taxes are
paid before distribution to other creditors. Alderson on Corporations, section
169a, and cases cited.

Property in the hands of a receiver of a federal court is subject to the
payment of state taxes in the same manner as any other property. Ex parte
Chamberlain, 55 Fed. R. 704.

The United States statute provides that property in the hands of receivers
shall be managed and operated according to the laws of the state in which the
property is situated. TUnited States Laws, Sec. 721. Sec. 17 of the Bankrupt
act makes taxes a debt not affected by discharge in bankruptcy, and section 64
of the same act makes taxes a priority in the distribution of assets.

Our supreme court, in passing upon the constitutionality of the Willis law,
decided that the tax was a franchise tax and was a tax upon the privileges and
superior advantages possessed by corporations under the laws, over those pos-
sessed by individuals. Southern Gum Company v. Laylin, 66 O. S. 578.
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Receivers of corporations are appointed either for the purpose of winding
up the corporations and distributing the assets, or for some other purpose. Re-
ceivers appointed for the purpose of winding up the affairs of a corporation, and
whose duties, as directed by court, are to preserve the property, collect the as-
sets, and report the funds to the court for distribution, should, under the pro-
visions of the court, be required to file the report and pay the franchise tax
which became a lien on the property prior to the appointment of the receiver.
Alderson on Corporations, Sec. 169a.

The certificate of the clerk of the courts, in the winding up of corporations,
should also be filed, as required by section 8 of the Willis law.

The franchise tax under the Willis law is not a tax upon the business done,
but upon the right of the corporation to do business, and receivers of corpora-
tions appointed for other purposes than the winding up of corporations, exer-
cising the superior advantages and privileges granted them as corporations, and
given privileges by the court to continue business using their franchises, should,
by the court, be required to file the annual report and pay the annual fee as
long as they are permitted to use the franchise. In the matter of George Mathers
Sons Company, 52 N. J. 607. -

‘While I am not informed what powers and duties are given the receiver
of the above company, I think the above information sufficient to cover all cases
under receivership matters.

Yours very truly,
U. G. DENMAN,
Attorney General.

AUTOMOBILE REGISTRATION LAW—DEALER DEFINED.

Within meaning of Automobile Registration Law, a dealer is person or cor-
poration having one fired and definite place of business.

June Sth, 1909,

Hox. Caryr A. THOMPSON, Secretary of State, Columbus, Ohio.
Dear Sik:—I beg to acknowledge receipt of your letter of June 3d, in which
you request my opinion in respect to the following statement of facts:

“The Oldsmobile Company, Cleveland branch, located at 1926 Euclid
avenue, complied with section 11 of the Automobile law on July 6th,
1906, by filing an application for registration, accompanied by fee of
$20.00, of which $10.00 was fee for registration as dealers in motor
vehicles and $10.00 for five certified copies of their certificate of regis-
tration and five duplicate sets of number plates.

“No. 970 was assigned this company as their distinctive dealers’
number,. We are now in receipt of a check for $6.00 for three additional
sets of number plates, with the request that two of these sets be sent
to the Oldsmobile Works at 717 Main street, Cincinnati, and one set to
Oldsmobile Works, 1001 Jefferson ave., Toledo, Ohio.

“Inasmuch as the paramount object of the Automobile law is to pro-
vide a means of identification of owners and operators of motor vehicles,
this question is respectfully referred to your department for decision,
as to whether the branch agencies of the Oldsmobile Company in Cin-
cinnati and Toledo are not required to register individually and have a
distinctive number assigned to each agency.”
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Section 11 of the Automobile Law, 99 O. L. 538, provides simply that:

“A manufacturer or dealer in motor vehicles shall make applica-
tion for registration * * * of each * * % make of motor vehicles
so manufactured or dealt in, and pay a registration fee of $10.00 for each
make * * # {0 be determined by the motive power of such vehicles.
Thereupon the secretary of state shall assign to each make of motor
vehicles therein described a distinctive number #* #*. Such manufac-

turer or dealer ¥ * * may procure certified copies of such registration
certificate upon the payment of a fee of $2.00 for each such copy.”

Your question concerns the definition of the term “dealer” as used in the
provision quoted. Many of the terms used in the Automobile law are defined in
the first sections thereof, but the particular term now in question is not so de-
fined. Section 11 itself affords no definition of the word “dealer,” and in order
to ascertain what that definition is, it is necessary, as suggested in your letter,
to have regard to the object and purpose of the law as evinced in all of its
sections read together. My conclusion upon such consideration is that the
“dealer” within the meaning of section 11 is a person or corporation having one
fixed and definite place of business. If, then, a person or corporation dealing
in automobiles in one city opens a branch office or agency in another city, such
branch office or agency becomes, within the meaning of the law, a separate
“dealer.” Such a construction of section 11 is necessary in order to effectuate
the paramount object of the entire act, which is, as expressed in the title thereof,
“To provide for the registration, identification and regulation of motor vehicles.”
Such being its object, the law is to Dbe liberally construed in order to effect
the same.

Under such a construction you would be obliged to insist that the branch
offices of the Oldsmobile Works situated in Cincinnati and Toledo procure original
registration certificates and that they be not permitted to use the placards of
the Cleveland branch of the same concern.

I return herewith papers submitted by you.

Yours very truly,
U. G. DENMAN,
Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE—CASUALTY
PROVIDENT COMPANY—DISAPPROVED.

June 1st, 1909.

Hox. Carax A. TioMPSoON, Secretary of State, Columbus, Ohio.

Dear Sir:—I have your letter of May 28th, in which you enclose an appli-
cation for articles of incorporation of the Casualty Provident Company, with
draft for $100.00, and letter attached thereto.

The files of this department disclose the fact that these incorporators have
submitted other articles of incorporation of this same company, which seemed
to follow section 3587 R. S., being the statute defining the powers of a life in-
surance company having a capital stock. The articles formerly submitted, how-
ever, did not comply with the law in other respects, and I so informally ad-
vised you at the time. The amended articles contain the following purpose
clause:
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“Said corporation is formed for the purpose of providing for the
identification and protection of its memhers and contract holders at any
time and place within the United States.”

The torego.ng purpose clause is vague and indefinite, and it is impossible
for me to apprehend from its terms what may ke the nature of the business
which the company proposes to carry on. The purpose of this corporation should
be more fully set forth in the articles, and I advise you not to file aud record
them until they are amplified as suggested.

Yours very truly,
U. G. DENMAX,
Attorney Geieral.

ARTICLES OF INCORPORATION—CASUALTY PROVIDENT COMPANY—
PURPOSE CLAUSE- DISAPPROVED WITH COMEMNT.

Purpuse clause of corporation may not: 1, Join two uxrelated purposes of
identification and (nsurance. 2. Authorize a professional Lusiness. 3. Authorize
an accident iasurance business without complying with secticns 36300 and J641
RS, 4. Authorize av insurance Lusiiess when character is not specifically set
forth.

June 9th, 1909.

Hox. CakMmr A, Tuowmresox, Secretary of State. Columbus, Ohio.

Dean Six:—I return herewith the proposed articles of incorporation of the
Casualty Provident Company submitted to me for the third time for my en-
dorsement in accordance with the provisions of the Revised Statutes. I regret
that T am unable to apgprove these articles. The purpose clause thereof as re-
drafted is as follows:

“Said corporation is formed for the purpose of providing for the
identification and protection of its members and coniract holders at any
time or place within the United States, by rendering medical aid, care
and ststenance fer relief and recovery from physical injury occasioned
by arcldent, or interment in case of death resulting from such injuries.”

Vithout entering into a lengthy discussion of my reasons for disapproving
the above nurpose clause, I beg leave to point out the following defects therein:

1. It attempts, or seems to attempt, to join.-the two unrelated purposes of
identifizaticn and insurance, which joinder is not authorized by any of the pro-
visions of the Revised Statutes of this state.

2. It attempts. or seems to attempt, the authorization of a professional
busine:s contrary to the provisions of section 3235 R. S.

3. The phrase “protection by rendering medical aid #* = relief and re-
covery from physical injury occasioned by accident, or interment in case of
death resulting from such injury,” apparently sceks to authorize some kind of
an aceident insurance business, but it is not clear from said articles whether
the company is to be organized vnder section 3630{ or under section 3641 R. S.
In either event the provisions of these respective sections would have to be com-
plied with before the company could do business in the state of Ohio.

{. If the company proposes to engage in any kind of insurance business the
character of such business must be more specifically set forth. Corporations
may not be organized for the purpose of engaging in the business of insuring
either directly or indirectly unlesd the business proposed to be conducted is
expressly aunthorized by the statutes of this state. (Section 289 R. S.)
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I regret exceedingly the delay to which the incorporators of this company
have been subjected, but there should be no difficulty in conforming the articles
of incorporation of the proposed company to the provisions of the statutes of
this state, and if it were indicated under what statute incorporation is sought,
I should be glad to give consideration thereto. The corporation cannot be
formed for more than one purpose, and if the parties are endeavoring to procure
some power to be enumerated in the articles which is not authorized by the
statute it will not avail them in any way. The articles of incorporation give no
authority outside of that conferred by the statute, and the articles of incorpora-
tion should, therefore, conform to some section of the Revised Statutes which
in this case, under the circumstances, should be indicated in the articles or to
us so that we may be properly advised on the matter.

Yours very truly,
U. G. DENAIAX,
Attorney General.

ARTICLES OF INCORPORATION-—PURPOSE CLAUSE—SUMMIT HOSPITAL
COMPANY—DISAPPROVED.
June 11th, 1909.

Hox. CarMI A. TuoMrsox, Secretary of State, Columbus, Ohio.

DEAR Sik:—I beg to acknowledge receipt of your letter of June 10th, en-
closing vroposed articles of incorporation of the Summit Hospital Company, with
blank agreement and letter of Wilcox, Parsons, Burch & Adams attached thereto.

Complying with your request as to the validity of the purpose clause of this
company, I beg to state that the same conforms substantially to that of the
Cosmouvolitan Sanitorium Company, heretofore approved by my predecessor in
an opinion to your department under date of March 28th, 1908. To that opinion
I adhere, and the general form of the proposed articles submitted is, therefore,
approved. '

In my judgment, however, the articles should not be filed without the addi-
tion of a clause restricting the power of entering into the annual contracts pro-
vided for therein, to such as may be made with residents of the county in which
the hospital to be conducted by the corporation is to be located. Neither the
articles in their nresent form nor the formt of contract submitted, impose any
restriction upon the power thus to contract with respect to the class of persons
with whom contracts may be made.

Section 289 R. S., as amended, 99 O. L. 131, exempts from the application
of the insurance laws of the state

“the establishment and maintainance by #* * % corporations, of sani-
torium or hospitals for the reception and care of patients for the med-
ical, surgical or hygienic treatment of any and all diseases * * * nor
to the furnishing of any and all said services, care ®* * % in or in con-
nection with any such institution under or by wirtue of any contract
made for such purposes. with residents of the county in which said

sanitorium or hospital is located.”

Inasmuch as the articles submitted express!y limit the husiness of receiv-
ing and caring for patients to that

“conducted on the basis of annual contracts with individuals or families”
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I am of the opinion that failure to limit the power so to contract in the manner
sperifiel would subject the corporation to the insurance laws of the state.
Yours very truly,
U. G. DENMAN,
Attorney Generql.

PRIMARIES—WOMEN MAY VOTE AT FOR BOARD OF EDUCATION.
June 14th, 1909.

Hox. CarMi A, Tuompsox, Secretary of State, Columbus, Ohio.

Dear Sir:—Your letter of June 12th, the receipt whereof is acknowledged,
submits to me the question as to the right of women to vote at the coming pri-
maries for candidates for nomination on the party tickets for members of the
hoard of education.

Section 26 of the primary election law, 99 O. L. 214, provides that:

“At such election only legally qualified electors or such as will be
legally qualified electors at the next ensuing general election may vote.”

Section 3970-12 R. S. provides that:

‘Every woman horn in the United States, or who is a wife or
daughter of a citizen of the United States, who is over 21 vears of age
and possesses the necessary qualifications in regard to residence, as
is provided for men, shall be entitled to vote and to be voted for, for
member of tiie Loard of education and upon no other question.”

The evident intention of section 3970-12 above guoted is to constitute women
“legally qualified electors” for the purpose of choosing members of the board of
education. As is evident from the opinion of the court in the case of State ex
rel v. Board of Education, 9 C. C. 134, there is no distinction betweeen the
term “voter” and the term “elector” as used in article V, section 1 of the con-
stitution. Accordingly all persons who have the right to vote at any election
are aualified electors at such election. In my judgment the phrase “general
election,” as used in section 26 of the primary election law above quoted, is
to be contrasted with the term “primary election,” and is not to be limited in
its meaning to state and national elections. It follows, therefore, that an elec-
tion for members of the hoard of education would be a ‘‘general election” with-
In the meaning of section 26.

TUpon the foregoing consideration, as well as that of the general purpose
of the primary law, I am of the opinion that women may vofec at the coming
primaries for candidates for nomination on the party tickef for members of
the board of education.

Yours very truly,
T. G. DENMAYX,
Attorney General.
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AUTOMOBILE REGISTRATION LAW—PLACARD MUST BE DISPLAYED
CONSPICUOUSLY.

July 21st, 1909.

Hox. Cararr A. TuoMmPpsoN, Secretary of State, Columbus, Ohio.
Dear Sir:—I beg to acknowledge receipt of your lgtter of July 19th, in
which you submit the following for my opinion:

May the number plate or placard referred to in section 9 of the
Automobile law be hung endwise on the rear or front of an automobile,
that is, parallel with the body of the machine, and is such hanging or
display a compliance with this section so as to avoid prosecution?

I beg to call your attention to section 9 of the Automobile law, which rcads
as follows:

“That every motor vehicle, registered in accordance with the pro-
visions of this act, shall have the distinctive number and registration
mark assigned to it by the secretary of state, and furnished by the secre-
tary of state, in accordance with the provisions of section 10 hereof, as
hereinbefore provided, displayed on the front and rear of such motor
vehicle, as an identification mark, securely fastened, so as not to swing.”

It is necessary to look to section 10 of the same act to find what is re-
quired to be ‘“displayed,” as the real meaning of ‘‘displayed” can only be ascer-
tained by knowing what is to be displayed. Section 10 is as follows:

“That such distinctive number as an identification mark shall cons’st
of a placard upon the face of which shall appear the distinctive num-
ber assigned to such motor vehicle as hereinbefore provided, in Arabic
numerals, such numerals to be not less than four inches in length, each
stroke not less than one-half inch in width. Such placard shall also
contain the name or abbreviation of the name of this state, and the
figures of the calendar year for which this distinctive number is issued.
Such distinctive number or placard shall be of different color or shade
eaclh, such color or shade to be selected by the secretary of state.”

It is plain from reading the above section that the printing of the number
plate or placard is the thing to be “displayed,” consisting of numbers and let-
ters. “Displayed” when used relative to printing is defined, “made conspicuous.”
The latter part of section 9 may now be read as follows: ‘Made conspicuous
on the front and rear of such motor vehicle.”

I am therefore of the opinion that the number plate or placard referred to
in section 9 of the Automobile law must be hung on the rear and front of an
automobile so as to be conspicuous, and in case such number plate or placard
is hung endwise so that the printing, consisting of numbers and letters, is not
conspicuous, that such a hanging or display is not a compliance with section 9
so as to avoid prosecution.

Yours very truly,
W. H. MILLER,
Assistant Attorney General.
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NOMINATION PAPERS FOR MUNICIPAL OFFICERS—SECRETARY OF
STATE TO DESIGNATE WHERE FILED. )

July 224, 1909,

Hox. Carnx A. THodipsoN, Secretary of State, Columbus, Ohio.

DeaRr Sir:—I acknowledge receipt of your favor in which you inguire where
the nomination papers for municipal officers are to be filed when the village
is situated in two or more counties and about equally divided as to territory
and population.

In reply thereto I beg to say that there is no statutory law specifically gov-
erning conditions of this kind. It remains, then, to inquire if you, as state
supervisor of elections and as state supervisor and inspector of elections, have
authority to make such necessary rules and regulations for the proper conduct
of a primary election in such municipalities that you may authorize the filing
of such nomination papers.

By virtue of your office as secretary of state. you are by statutes, section
2966-2 and subsequent sections thereto, also made the state supervisor of elec-
tions and given certain powers therein enumerated. From a consideration of
these sections I am of the opinion that as such state supervisor of elections you
have authority to make such necessary rules and regulations, and I therefore
suggest that you make and promulgate the same.

Yours very truly,
W. H. MILLER,
Assistant Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE—FIRST MORTGAGE
TRUST COMPANY—DISAPPROVED.

July 23d, 1909.

Hox. CarmI A. THOMPSON, Secretary of State, Columbus, Ohio.

DEeARr Sik:—Your communication is received with which you submit the pro-
posed articles of incorporation of The First Mortgage Trust Company with the
inquiry as to whether said corporate name is legal and proper in view of the
provisions of the purpose clause of said company.

From the name of this company it would be natural to infer that the pur-
pose of this company is to be broad enough to include the receiving and ad-
ministration of trusts. From the purpose clause, as follows, such intent is not
evidenced:

“Said corporation is formed for the purpose of lending money on
notes or bonds secured by first mortgage on real estate; for lending
money on the collateral security of bonds and stocks, and upon personal
security; for selling such evidences of debt and securities without re-
course on the corporation; for buying and selling bonds and stocks;
and for doing all things incident thereto and authorized by the laws
of Ohio.”

No provision is here made for receiving on deposit or in trust any money,
security or other valuable property. The inquiry therefore naturally arises as
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to the source of the money to be loaned on first mortgage security or otherwise.
The name of this company is the only evidence of a trust company appearing
in the articles of the company. The company, therefore, wguld not be author-
ized to receive and administer trusts, and because of this fact the proposed
name is misleading as to the true nature of the business to be conducted.

The superintendent of banks has made a ruling that the words “trust com-
pany” shall not appear in the corporate name of a banking institution without
trust powers, and that no building and loan association may use the words
“bank,” “banking,” or “trust” or any one or more of them in combination. As
to the bhuilding and loan association there is express statutory authority to
sustain the ruling. While the Thomas banking act does not expressly prohibit
a corporation not a trust company from using the words “trust company” in
the corporate name, I am of the opinion that to do so is to violate the general
provision and intent of the Thomas banking act, and the right to do so should
therefore be denied.

‘W. H. MILLER,
Assistant Attorney General.

BOARD OF EDUCATION OF TOLEDO—MANNER OF ELECTING MEMBERS
—VILLAGE SCHOOL DISTRICT MAY ONLY ELECT ONE BOARD OF
EDUCATION.

The Toledo board of education may not fix manner of electing members a3
act ip 99 0. L. 585 is unconstitutional.
A village school district may only elect one board of education.

August 6, 1909.

Hox. Cardir A. THoxpsox, Secretary of State, Columbus, Ohio.

DEAR Sik:—I beg to acknowledge receipt of your letter of August 5th, ia
which you request my opinion with respect to certain inquiries presented by
the board of deputy state supervisors and inspectors of elections for Lucas
county. The questions are as follows:

“What is the proper law for electing members of school board in
Toledo? In 1907, they were elected from districts and at large.

“In 1908, the school board at a meeting passed a resolution voting
the board, as a board, elected at large the same as Cincinnati; but some
time ago the courts ruled that it was not legal, and Cincinnati board
went back to the district plan. Would that be a general decision or
can the board at Toledo fix how they shall be elected?

“We also have in the village of Maumee two school districts, and
for years past they have been electing a school board in each district.
They have been notified by the county legal department that they were
not legal boards, still they persist in being elected as separate boards
each time.”

The act of May 9, 1908 ¢99 O. L. 585), amending section 3897, was held by
the circuit court of Hamilton county applicable only to the board of education
of the city district of Cincinnati, and therefore, unconstitutional, being a law
of a general nature, and having an operation not uniform throughout the
state.
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State ex rel Marvin v. Witherow, 11 C. C. N. S., 569.

While I am unable to reconcile the court’s conclusion that the act is an-
plicable only to Cincinnati, with the statement that the board of education of
the Toledo city district has attempted to take action thereunder, I feel obliged
to follow the court’s ruling, which seems to have been acquiesced in by all
parties interested, inasmuch as the case has not been taken on error to the
supreme court.

In the case of State ex rel v. Witherow the court decided also that the act
of 1908 bLeing unconstitutional, section 3897 as amended in 1904 was to be re-
garded as in full force and effcet. The court even went so far as to hold the
act of 1904 constitutional, although the attack upon the validity of this act
was, at the most, collateral. TUnder the act of 1904 the hoard of education of
the city of Toledo consisted, and will continue to consist until after the next
federal census, of five members, three of whom must be elected at large and two
of whom are to he elected from subdistricts. In view of the decision of the
circuit court above set forth, it is my opinion that the resolution of the beard
of education of the city of Toledo, describsd in your letter, is invalid, and that
at the coming municipal elections the members of the board of education of
the Toledo city school district should be chosen in the manner hereinbefore
described.

With respect to the second question presented by the board, T beg to call
attention to section 3909 Revised Statutes, which provides in part as follows:

“In all incorporated villages not now organized as school districts,
and in all villages hereafter created, there shall be a board of educa-
tion elected as provided for in section 3908 of the Revised Statutes of

Ohio.”

Section 3908 provides in part, that,

“The board of education of village school districts shall consist of
five members elected at large at the same time, and in the same man-
ner as municipal officers are elected, for the term of four years from
the first Monday in January after their election * # 7

It will thus be seen that the village of Maumee should constitute but a
single school district, and that a board of education consisting of five members
should be elected at the coming municipal election.

Yours very truly,
U. G. DENMAN,
Attorney General.

CEMETERY TRUSTEES—APPOINTIVE NOT ELECTIVE.
August 12, 1909.

Hox. Card1 A. THoMPsON, Secretary of Stlate, Columbus, Ohio.

DEar Sir:—I beg to acknowledge receipt of your letter of August 10th,
enclosing a communication addressed to you by Mr. M. E. Miskall, clerk of the
board of deputy state supervisors of elections for Columbiana county, in which

5—AL G
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he inquires whether cemetery trustees are to be elected in the city of Wells-
ville at the coming municipal election. You desire my opinion upon the ques-
tion thus presented.

Section 141 of the Municipal Code of 1902, both in iis original form and as
amended by the so-called Paine law, 99 O. L. 562-563, vests in the department
of public service control of all cemeteries owned by the city. The office of
cemetery trustee is a village office and is appointive in any event.

‘It therefore appears that there will be no election this fall in any of the
cities of this state for the office of “cemetery trustee.”

Yours very truly,
U. G. DENMAY,
Attorney General

BOARD OF ELECTIONS, ESTABLISHMENT OF TWO PRECINCTS IN ONE
TOWNSHIP—AUTHORITY OF COMMISSIONERS TO PROVIDE TWO
ASSESSORS.

August 13, 1909.

Hox. Caratr A. THowmpsoXN, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of August 12th, en-
closing the communication addressed to yourself by Mr. Logan W. Marshall,
clerk of the board of deputy state supervisors of elections for Shelby county,
in which he presents the following question:

“In 1908 the board of elections, after due legal procedure, estab-
lished two precincts in Van Buren township; but no request having
been made for the establishment under R. S. O. section 2966-15 (sec. 3)
of the election of an assessor for each precinct there was no provision
for the election of but one assessor for the entire township.

“Now the question is whether or not the county commissioners
under and by authority would have the right to provide for the elec-
tion of an assessor for each precinct in accordance with section 1718
(91 O. L. 76) or, is the last named section in conflict with the latter
part of section 2966-15, which in part provides that “but in all such
election precinct subdivisions as aforesaid there shall be elected one
assessor for each original precinct unless the deputy state supervisors,
at the time of the division, shall order that an assessor be elected in
each precinct. (April 28, 1908.”")

You desire my opinion with respect to the foregoing.

Section 2966-15 is quoted in Mr. Marshall’s inquiry.

Section 1718 (1517-1 Bates’ Revised Statutes) contains the following pro-
vision:

“Provided, that in any township, composed in part of a municipal
corporation, or municipal corporations, the county commissioners may,
by order entered on their journal, constitute the territory outside such
municipal corporation or corporations, one or more assessor districts,
in each of which an assessor shall be elected annually, in accordance
with law. Provided, also, that nothing herein shall interfere with the
duties now devolving upon deputy state supervisors of elections.”
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Assuming Van Buren township, Shelby county, to be composed in part of
municipal corporations, I am of the opinion that the county commisgioners may
take the action suggested by Mr. Marshall.

Section 2966-15, in addition to the provision quoted in the inquiry, pro-
vides a method for the subdivision of election precincts, and containg a saving
clause to the effect that such subdivision shall not of iftself necessitate the
election of an assessor in each subdivision, but that the board of deputy state
supervisors of elections may order the election of such additional assessors in
the manner described in the above quoted portion of the section. The two
sections should, if possible, be construed together and, in my judgment, this
may be done, as there does not seem to he a necessary conflict between them.
If, therefore, the board of deputy state supervisors of elections has not exerciscd
its power to require the election of additional assessors, the county commis-
sioners may act. Such action on the part of the commissioners, however, must
be taken in time to permit the observance of the provisions of law respecting
coming elections and primary elections, and the duties of the board of deputy
state supervisors of elections, and those of all other officers with respect thereto;
if not so made, the order of the county commissioners will not be effective
until after such election.

Yours very truly,
: U. G. DENMAN,
Attorney General.

PRIMARY ELECTION PROVIDED FOR BY ORDINANCE—AUDITOR’'S CER-
TIFICATE MONEY IN TREASURY NOT NECESSARY.

August 17, 1909.

Hox. CarM1 A. THoMPsON, Secretary of State, Columbus, Ohio.

Dear SIR:—I beg to acknowledge receipt of your letter of August 15th en-
closing that of Mr. W. W. Woodbury, clerk of the board of deputy state super-
visors of elections for Ashtabula county, in which he states that in March,
1909, the council of the city of Conneaut had passed an ordinance providing
for the registration of electors in said city; that a question has arisen concern-
ing the validity of said ordinance, inasmuch as at the time the same was en-
acted, the auditor of the corporation did not certify to council that the money
required to pay the expense of registration was in the treasury to the credit of
the fund from which it was to be drawn, etc., as provided for in section 45 M. C.;
and that the deputy state supervisors desire to be advised concerning the va-
lidity of the ordinance and their duties in the premises.

You desire my opinion as to the question presented by Mr. Woodbury.

Section 2926a-1 Revised Statutes provides in part that:

“The council of any city or village in which registration is not
now required by law may provide for a general registration of electors
®# # #.in the manner, and at the time, and on the days now provided
by law for registration in cities which now or hereafter may have
quadrennial registration; and when the council so provides, no person
shall be deemed or held to have acquired a legal residence in any ward
or election precinct in any village, for the purpose of voting therein
at any election * * * unless he shall have caused himself to be regis-
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tered as an elector in such ward or precinct in the manner and at the
time now required by law in cities which now have or hereafter may
have quadr<nnial registration.”

The ordinance of the council of the city of Conneaut must have been en-
acted under this provision.

Answering the specific question presented by the secretary for your own
guidance in the future, I beg to state that in my opinion the ordinance is valid,
as the same is not an ‘“‘ordinance * * #* for the expenditure of money * #* =*”
within the meaning of section 45 M. C.

I reach this conclusion for the reason that the ordinance once passed is
effective for an indefinite period of time, and is in no sense contractual, or
in the nature of an expenditure. In other words, vouchers drawn under section
2926t for the registration expenses in cities and villagss which have acted
under section 2926a-1, must be paid by the city treasurer regardless of specific
appropriation by council to meet such expenses.

I cannot understand, however, why the question should have arisen at
this time. The act specifically provides for quadrennial registration in such
villages and cities as act und<r its provisions.

Section 29267 provides in part that

“In all cities which now or hereafter may have a population of

11,800 and less than 100,000, a general registration of all the electors

therein shall only be had at cach and every presidential election.”

Provision is also made in said section 282Gk for partial registration of new
voters, but this provision does not authorize registration before there has been
a general registration, in a presidential year.

In my opinion, therefore, the ordinance of the council of the city of Con-
neaut cannot be operative until the next presidential year, viz: 1912. I there-
fore conclude that the deputy state supervisors of elections may not order reg-
istration in the city of Conneaut for the .aunicipal election of 1909.

Yours very truly,
U. G. DENMAN,
Attorney General.

ARTICLES OF INCORPCRATION—PURPOSE CLAUSE—MANSFIELD FIRE
DEPARTMENT PENSION FUND ASSOCIATION—DISAPPROVED.

A purpose clause may not exact involuntary contributions from members of
a fire department, who are, without any further act on their part, to be con-
sidered members of association.

August 18, 1909.

Hox. Caryi A. THonmpsoxN, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of August 16th, in
which you request my opinion as to the fee chargeable for filing and recording
the articles of incorporation of the Mansfield fire department and pension fund
association, and also whether the powers of said association, as enumerated
in the articles submitted to me are such as to render it subject to the laws
governing insurance companies.
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The articles of incorporation submitted to me are drafted upon the regular
“not for profit” blank of your department. The purpcse clause thereof is
as follows:

“Said ccrporation 1s formed for the purpose of affording mutual
protection and relief to the members of the Mansfield fire department
and their families exelusively by accumulating a fund in the manner
following:

“Each member of the Mansfield city fire department shall pay into
said fund a stipulatid sum each month, and the fund so created, to-
gether with whatever amounts may be added thereto, by donations, or
otherwise, shall be a relief fund from which shall be paid stipulated
amounts tc the members of the Mansfield fire department or their fam-
ilies, in case of the sickness or death of themselves or any member
of theiyr family. Said association is limited in its membership to mem-
bers of the Mansfield city fire department.”

The articles have been subscribed by six persons. Upon a careful examina-
tion of all the statutes which might be deemed applicable to the question, I
am in serious doubt as to the exact nature of this corporation. The member-
ship of the association is said to be limited to members of the Mansfield city
fire derartment, and the purpose of the corporation is stated as being that of
affording protection and relief to the members of the Mansfield city fire de-
partment.

Again, it is specifically provided that each member of the lMansfield city
fire department, not each member of the association, shall pay into a fund to
be created, a stipulated sum each month. In other words, the incorporators
apparently seek authority to exact involuntary contributions from the mem-
bers of the Mansfield city fire department, who are, without any further acts
on their part, to be considered members of the association. I do not find any
statutory authority for the exercise of such power.

Section 3241 Revised Statutes provides that, when the incorporators of a
corporation are members of a “church, religious, secret or benevolent society”
all members of such societies in good standing shall, by virture of such mentw
bership, be members of such corporation, The Mansficld city fire department,
however, is not within this classification.

Section 3631a Revised Statutes, by implication, provides for the organiza-
tion of mutual benefit societies; its provisions apply to

“Associations of religious or secre! sccieties, or to any class of me-
chanics, express, telegraph, or railroad employes, or ex-union sgldiers,
formed for the mutual benefit of the members thereof, and their fami-
lies, or blood relations exclusively, or fcr purely charitable purposes.”

The members of the Mansfield city fire department, in my judgment, could
not claim membership in any of the foregoing classes.

Section 155 M. C. which adopts the act of April 23, 1902, as amended April
23, 1904, 97 O. L. 245, authorizes tha creation of a fireman’s pension fund by
general ordinance. In addition to the provisions respecting the levy of taxes
for the support of this fund, the following language is found therein:

‘“The trustees of the firemen’s pension fund may also receive such
uniform amounts from each person, designated by the rules of the fire
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department, as members thereof, as he may voluntarily agree to
¥ * * and the monthly amounts so received shall be used as a fund
to increase the pension * * **

This statute clearly recognizes the lack of power of the trustees of the
pension fund to exact involuntary contributions— a power seemingly granted to
the corporation by the articles as drafted. Without determining whether the
attempted incorporation of this association is in violation of the provision of
the municipal code above referred to, I am of the opinion that the purpose clause
is invalid. ’

Having reached the foregoing conclusion, the answers to the specific ques-
tions asked by you become of minor importance. However, it might be stated
that any organization of firemen, either local or general, would, under existing
laws, have to be organized either as a fraternal beneficiary association, in which
case a “lodge system with ritualistic form of work and representative form of
government” (section 3631-11 R. S.) would have to be provided, or, as a mutual
protective association, under section 3630 R. S. The present scheme of the
incorporators seems to me to demand organization under the latter section, in
which case, of course, the fee chargeable by the secretary of state is $25.00,
and the corporation thus organized becomes subject to the insurance laws of
the state.

In view of the defects above noted in the articles, as drafted, I advise that
until modified so as to eliminate the apparent compulsory features of the pur-
pose clause the articles of incorporation should not be filed by you.

I herewith return the articles, together with the check of G. M. Cummings
attached thereto.

Yours very tiruly,
U. G. DENMAN,
Attorney General.

PRIMARY ELECTION—SALOONS MUST BE CLOSED.
August 31, 1909.

Hox. Carai A. THoMPsoON, Secretary of State, Columbus, Ohio.
Dear Sir:—I beg to acknowledge receipt of your letter of August 31st, re-
questing my opinion upon the following question:

“Does the primary election or the general election laws require
the saloons to be closed on the day of holding the primary election?”

Section 43 of the primary election law, 99 O. L. 214-224 is as follows:

“All provisions and requirements of the law of the state to pre-
serve and protzct the purity of elections, and all the penalties for vio-
lation of such laws shall apply and shall be enforced as to all primary
elections held under this act.”

The above section, in my judgment, refers to and adopts the following sec-
tions of the Revised Statutes:
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Sec. 184§,

“Whoever sells or gives away, any spirituous, vinous, or malt
liguors on any election day, or, being the keeper of a place where any
such liquors are habitually sold and drank, fails on any election day
to keep the same closed, shall be fined not more than one hundred dol-
lars, and imprisoned not more than ten days.

Sec. (1536-628a) R. S. sec. 1838.

“The mayor shall, three days previous to and on the day of any
election, issue a proclamation to the public setting forth therein the
substance of the enactments to nrohibit the sale of intoxicating liquors
on that day; and it shall be the duty of the mayor to take proper meas-
ures for the enforcement of such enactments.”

In my judgment, therefore, it is the duty of the mayor to publish his
proclamation respecting the closing of saloons on the day of holding the pri-
mary election, and it is unlawful for any person, whether located within or
outside of a municipality, to sell or to give away any intoxicating liquors on
said day.

Yours very truly,
U. G. DEN)MAY,
Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE—COLUMBUS MU-
TUAL AID—FEE TO BE CHARGED FOR FILING.

September 17, 1909,

Hox. Carmr A. TuoxresoXx, Secretary of State, Columbus, Ohio.

Dear Sik:—I beg to acknowledge receipt of your ietter of September 16th
enclosing proposed articles of incorporation of the Columbus Mutual Aid, the
incorporators of which desire to form a corporation mnot for profit under the
general corporation laws of this state, for the following purpose:

“To mutually aid its members in good standing, who are sick and
disabled, and in the évent of the death of any of its members in good
standing, to contribute the sum of one ($1.00) dollar, per member,
which said sum shall be paid to the heirs of said deceased member,
in accordance with its constitution and by-laws.”

The foregoing purpose clause seems 'to me to define a business such as is
contemplated by section 3630 R. S., which provides in part as follows:

“A company or association may be organized to tramsact the busi-
ness of life or accident, or life and accident insurance, on the assess-
ment plant, for the purpose of mutual protection and relief of its mem-
bers and for the payment of stipulated sums of money to the family,
heirs, executors, administrators, or assigns, of the deczased members
of such company or association, as the member may direct, in such
manner as may be provided in the by-laws, ete.”
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There is nothing in the articles quoted to indicate that the proposed cor-
poration is entitled to the henefit of the exception provided for by section 3630a.
nor that the special powers defined in section 3630i are proposed to be exer-
cised thereby. )

I am accordingly of the opinion that the provisions of the insurance law
included within section 3630a ef seq. Revised Statutes apply to the proposed
company, and that the fee for filing the articles is that prescribed by para-
graph 4 of section 148a Revised Statutes, viz.,, twenty-five dollars.

I return the articles of incorporation herewith.

Yours very truly, )
U. G. DEN>MANX,
Attorney General.

“DOMINANT PARTY"—DEFINED.

September 17, 1909.

Hox. CarMmI A. Tuonrsox, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of September 16th,
in which you request my opinion upon a question presented by Mr. Harry M.
Loth, member of the board of state supervisors of elections for Auglaize county.
Mr. Loth’s question is as follows:

“What is the meaning of the phrase ‘dominant party,’ as employed
in section 2966-6 Revised Statutes, in describing the qualifications of
the presiding judge in each precinct, and how is such definition to be
applied in making appointments for the election in November, 1909,
the last general election having been a presidential one?”

Section 2966-6 Revised Statutes is section 6 of the supervisory election law
so-called, 97 O. L. 218. The pertinent provision thereof is as follows:

“The deputy supervisors shall designate one judge in each pre-
cinet who shall be selected from the dominant party in such precinct,
as determined by the next preceding November election, to act as pre-
siding judge.”

This section is in pari materia with section 2966-3, being section 3 of the
same act, which provides for the appointment of the deputy state supervisors
of elections. Among other provisions therein are the following:

“One member (of the board of deputy state supervisors of elec-
tions) so appointed ¥ % * shall be from the political party which
cast the highest number of votes at the last preceding November elec-
tion for governor or secretary of state * # =7

“Appointments shall be made from two political parties which
cast the highest and next highest number of votes at the last preceding
November election for governor or secretary of state.”’

The phrase “dominant party” being nowhere specifically defined, it is my
opinion that it should be construed in the light of the clauses last above quoted,
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and that in ascertaining such ‘“dominant party” in a given precinct for the
election in November, 1909, the deputy state supervisors should be guided by
the vote cast for governor in 1908. That cast for secretary of state may be
disregarded, as the law was evidently framed to fit conditions as they were
when there were annual elections for state officers, and the candidates for
governor and secretary of state appeared alternately at the head of each ticket.
Yours very truly,
T. G. DENMAN.
Attorney General.

ARTICLES OF INCORPORATIOCN—PURPOSE CLAUSE—LEWIS BROTHERS
COMPANY DISAPPROVED.

September 21, 1909.

Ho~. Carym1 A. TioMPpsox, Secretary of State, Columbus, Ohio.

DeAR SIR:—I beg to acknowledge receipt of your letter of September 20th,
enclosing application for request of incorporation of the Lewis Bros. Company,
and a check for $10.00, and letter of counsel attached.

You desire my opinion as to the legality of the purpose clause therein set
forth, viz:

“Said corporation is formed for the purpose of manufacturing, buy-
ing, selling, and dealing in, and trading in iron, steel, copper, brass,
bronze and other metals, and all kinds of alloys, as principal, agent.
factor and broker; and for the purpose of buying, selling and dealing
in, and trading in all kinds of ores and coal, and iron and steel factory
and mill and furnace and foundry supplies and preducts, as principal,
agent, factor and broker; and for the purpose of manufacturing, buy-
ing, selling and dealing and trading in coke, as principal, agent, factor
and broker,; and for the purpose of owning, leasing, selling, controlling
and managing and operating any and all kinds of ore and coal mines,
and coke works, iron and steel factories, iron and steel mills, and fur-
naces of all kinds, as principal, agent, factor and broker; and for the
purpose of owning, leasing, selling, dealing in and controlling and man-
aging all real estate necessary and convenient for the transaction of
such business, in the state of Ohio and elsewhere; and for the pur-
pose of owning, selling, leasing, dealing in and managing and control-
ling all personal property, which may be required in the convenient con-
duct of the business.”

In my opinion, the foregoing articles are ohjectionable in two principal
respects, viz:

1. They attempt to authorize the conduct of certain businesses authorized
to be carried on by the joint operation of sections 3862 and 3864 Revised Stat-
utes, in the several capacities, “principal, agent, factor and broker.” This de-
partment has repeatedly held that while a corporation may be authorized to
sell products mined and manufactured by itself, and to supply its customers
with such products, regardless of whether or not they are of its own produe-
tion or manufacture, yet such business must be limited to that necessarily and
properly incidental to the principal business of the corporation. In this case
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such principal business is assumed to be mining and manufacturing. In my
judgment, it is clearly not necessarily and properly incidental to such prin-
cipal purposes to sell and deal in manufactured articles as ‘“agent, factor and
broker.” or to buy and sell, control and manage mines and mills as “agent,
factor and broker.”

I may refer you to the opinions of the attorney general addressed to your:
self under date of February 5, 1907, June 14, 1907, and September 30, 1907, for
further elaboration of the prmc1ples here invoked and citation of authorities
thereon.

2. The articles in question attempt to authorize the transaction of the
business of dealing and trading in factory, mill, furnace and foundry supplies.
The latter term is broad enough to include machinery of all kinds, and the
business of dealing in such machinery is clearly incidental to, and entireiy
unrelated to, the principal purposes of the corporation. In this connection,
reference may be made again to the opinion of June 14, 1907, above cited.

Fcer the foregoing reasons I am satisfied that the proposed articles of incor-
poration of the Lewis Bros. Company attempt to authorize multiple purposes
within the inhibition of section 3235 as construed in the case of State ex rel. v.
Taylor, 55 0. S. 61 and I, therefore, advise that the same be not filed and re-
corded by you until so amended as to remove the infirmities above suggested.

Yours very truly,
U. G. DENMAN,
Attorney General.

ARTICLES OF INCORPORATION—NATIONAL COUNCIL DAUGHTERS OF
AMERICA FRATERNAL BENEFICIARY INSURANCE COMPANY—PUR-
POSE CLAUSE DISAPPROVED.

Association desiring to incorporate with power to do fraternal beneficiary
insurance must file articles of incorporation with insurance department.

September 28, 1909.

Hox. CaryMI A. THOMPSON, Secretary of State, Columbus, Ohio.

Dear Sir:—You have submitted to me the proposed articles of incorporation
of the National Council of the Daughters of America of the United States of
North America, and request my opinion as to whether they may be filed in
vour department under the general incorporation laws of the state. The pur-
pose for which the corporation in question is formed is specifically declared
to be that of

“engaging in the business accorded to fraternal bheneficiary associations
by the laws of Ohio, to-wit: ‘An act regulating fraternal beneficiary
societies, orders, associations’ passed April 25, 1904, and approved April
26, 1904. Section 3631-11 and 3631-23 inclusive, of the act entitled ‘an
act to amend section 3631-13 of the Revised Statutes of Ohio, passed
May 12, 1902, and of the acts amendatory thereto and supplementary
thereof.”

Section 3631-22, being section 12 of the act in 97 O. L. 421, provides in part
as follows:
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“Seven or more persons, * * * who may desire to form a fra-
ternal beneficiary associaticn, as defined by this act, may make and
sign * * * and acknowledge before some officer * *% # articles
of association * * %

“Such articles of association * * % shall be filed with the su-
perintendent of insurance * #* * and it the purposes of the asso-
ciation conform to the requirements of this act, and all the provisions
of the law have been complied with, the superintendent of insurance
shall so certify and retain and record the articles of association in
a Look kept for that purpose * % ¥

“Upon receipt of said certificate from the superintendent of insur-
ance said asscciation may solicit members #* # =, .

“The articles of association and all proczedings thereunder shall
become null and void in one year from the date of said preliminary cer-
tificate, * % # unless such association shall have completed its or-
ganization and commence business as herein provided.”

Section 31 of the same act, being section 3631-23r Revised Statutes, provides
in part that

“The word ‘association’ as used in this act shall be taken and con-
strued as meaning a fraternal beneficiary corporation, society, order,
or voluntary association as defined in section 1.”

The provision of section 1 thus referred to is as follows:

“Any corporation, society, order, or voluntary association without
capital stock, organized and carried on solely for the mutual benefit
of its members and their beneficiaries, and not for profit, and having
a lodge system with a ritualistic form of work and representative
form of government, and which shall make provision for the payment
of death benefits is hereby declared {o be a fraternal beneficiary asso-
ciation.”

Section 4, Revised Statutes 3631-14 provides in part that,

“except as herein provided, such association shall be governed by this
act, and shall be exempt from all provisions of the insurance laws of
this state, not only in governm:ontal relations with the state, but for
every other purpose * # =7

Section 3235 Revised Statutes provides in part that,

“Corporations may be formed in the manner provided in this chap-
ter for any purposes for which individuals may lawfully associate
themselves except for carrying on professional business * * *”

Section 3587 and 3388, and similar sections in the insurance laws of the
state provide a special method for the incorporation of insurance companies.
While these sections are by the above quoted provision of section 4 made inap-
plicable to fraternal beneficiary associations, their existence is significant, inas-
much as it tends to show that section 3235 and succeeding sections do not
ne¢ ssarily govern the creation of all corporations, and that they constitute
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exceptions to the ctherwise general language of section 3235, wherein the for-
mation of corporations thereunder for any purpose is authorized.

Statc v. Pione:ir Live Stock Ceo. 38 0. S. 347.

Section 12 above quoted prescribes also the form for articles of association
to be filed thereunder, and the same is substantially different from that set
forth in sections 323G and 3238 of th2 general incorporation act.

Construing all the above cited sections together and having regard to the
manifest intent and purpose of the fraternal beneficiary act from which ex-
tensive quotation is above made, I am of the opinion that the purpcse of en-
gaging in the business of a fraternal beneficiary association is not one of those
for which corporations may be formed under section 3235 Revised Statutes, but
that the only proceedings authorized by law to be taken in order to effect the
incorporation of a company or association formed for the purpose of doing
such business, are those prescribed by section 12 of the fraternal beneficiary
association act. The fact that the language of sections 31 and 1 of said act
seems to recognize the possibility of fraternal beneficiary associations being
either incorporated or unincorporated, does not, it seems to me, militate against
this conclusion, inasmuch as it is evident from other provisions of the act
that at the time the same was enacted thers were in existence societies or-
ganized in both ways, and doing substantially the kind of business regulated
by the act.

I conclude, therefore, that the articles of incorporation which have been
presented to you may not be filed in your department, and that they should be
presented td the superintendent of insurance, as provided in section 12 above
quoted. Very truly yours.

' U. G. DENMAN,
Attorney General.

AUTOMOBILES—LIGHTS—MANNER OF DISPLAYING.
October 1, 1909.

Hox. Carm1 A. TuoxpsoxN, Secretary of State. Columbus. Ohio.

Dear Sig:—I am in receipt of an inquiry from the registrar of automo-
biles of your department, enclosing an inquiry from C. G. Meyer & Son, of
Tiffin, Ohio, respecting the construction of scction 12 of the automobile law,
with regard to lights required to be displayed upon automobiles during the
night season. The specific question is as to whether thz law requires lighis
to be displayed upon a motor vehicle which is upon a public road or highway
of the state, but which is not in motion; that is, which is left standing at the
curb or roadside during the night season, as defined by law.

Section 12 of the automobile law, 39 O. L. 538, provides in part as follows:

“Every motor vehicle operated and driven upon the public roads
or highways of this state * * shall, during the period from thirty
minutes after sunset to thirty minutes to sunrise, display three white
lights, two on the front and one on the rear of each motor vehicle. * =
And every motor vehicle shall also display, in addition to the fore-
going, a red light on the rear thereof.”
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The word “operated,” as repeatedly used in the act in question, apparently
conveys various meanings, as us.d in different contexts. In section 12, above
quoted, it is my opinion that the word means “used,” within the broadest sig-
nification of that worl. Any automohile upon the public highway would, in
my cpinion. be regarded as being in use and hence as being operated within the
meaning of section 12.

It is, th:refore, my opinion that the requirements of that section as to
lights during the night season apply in case a motor vehicle were left standing
in the public highway and that the question of Mr. Meyer should be answered
in the affirmative.

Yours very truly,
U. G. DENMAN,
Attorney Geineral.

PRIMARY ELECTION—WRITING NAMES ON BALLOT FOR OFFICE WHERE
NO PETITION WAS FILED.

Persons receiving plurality of votes cast for a given office by electors wcrit-
ing name in on blank space on partisan ballot where there is no reywnigr
nomination for such office on partisan ballot, should be declared the nominee
therefor and name placed upon cfficial ballot.

October 1, 1909.

Hox. CaraI A. Tiompesox, Secretary of State, Columbus, Ohio.

Dear Sig:—I beg to acknowledge receipt of your letter of September 30th,
enclosing letter addressed to you by Mr. J. V. Murphy, clerk of the board of
deputy state supervisors of elections for Mahoning county, wherein he submits
a question regarding which you desire my opinion, viz: . .

“Where there were no nomination petitions filed before the pri-
maries and names were written in on the primary ballot for the office
for which no petition was filed, should the names of the parties who
received the highest number of votes by having their names written in
have th:ir names placed upon the November baliot?”

As pertinent to the inquiry thus submitted I beg to quote the following
provisinons of the primary election law, 99 O. L. 214 et seq.
Section 2:

“Candidates for * * = public elective offices * * * of all
= % = political parties * * * which at the next preceding general
election polled * * * at least ten per centum of the entire vote * * *
shall be nominated * % #* in accordance with the provisions of this
aey * £ ‘-k.”

Section 14:

“s ® % election boards shall, with respect to primary elections,
have all the powers granted and perform all the duties imposed by the
laws governing general elections * * *; and all statutory provisions
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relating to general elections shall, so far as applicable, apply to and
govern primary elections.”

Section 16:

“Nomination for places on the primary ballot shall be by nomina-
tion papers * * =#”

Section 17:

“The name of no candidate for office shall be printed upon an
official ballot used at any primary unless * % * nomination papers
shall have been filed in his behalf.”

Section 21:

“* * % TJf the board of elections finds that * * #* the nomina-
tion papers did mot contain the requisite number of names * * *
the board shall withdraw his (the candidate’s) name, and it shall not
be printed upon the ballot.”

Section 23:

(“Separate tickets shall be provided for each political party en-
titled to participate in such primary; such tickets shall contain the
names of all persons whose names have been duly presented and not
withdrawn # * #: gsuch ticket shall conform as near as practicable
to the form provided in the act of April 18, 1892, (0. L. 432), com-
monly known as the ‘Australian ballot law,” and the acts amendatory
thereof and supplementary thereto, except that no device or circle
shall be used at the head of said tickets * * *)

Section 28:

“At the close of the polls the judges and clerks shall proceed with-

%

out delay to canvass the vote * * * and make return forthwith there-

O 1)

of to the board of elections * =* =%,
Section 29:

“* * * The board of elections shall meet and canvass the vote
and declare the result in the manner provided by law for general

T

elections * # %,
Section 30:

“When the primary has bzen held to make nominations of candi-
dates to be voted for at the ensuing November election, the board of
elections shall place the names of the persons so nominated upon the
official ballot of the candidates of the respective political parties nomi-
nating them.”

Section 35:
“z & = Al] expense of primary elections * * # ghall be paid
in the manner now provided by law for the payment of similar ex-

s & 2

penses for general elections * #* 27
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Section 43:

(**All provisions and requirements of the law of the state to pre-
serve and protect the purity of elections, and all penalities for viola-
tion of such laws shall apply and shall be enforced as to all primary
elections held under this act.”)

From the above quoted provisions, all of which are mutually related, and
from a consideration of the evident general purport of the primary election
law, it will be seen that said law provides a compulsory method of selecting
the candidates of certain political parties for a given general election. The
method thus provided is by election conducted by the use of ballots. There
can he no doubt but that the general assembly intended that the election thus
provided for should be in all respects wherein practicable essentially similar
to any general election regulated by law in conformity to the constitution of

" the state.

Section 2 of article 5 of the constitution of this state requires that “all
elections shall be by ballot.” While the general assembly may not have been
required to provide for the nomination of partisan candidates by an election
conducted by the use of ballots within the meaning of this article of the con-
stitution, I cannot escape the conclusion that by the enacment of the primary
law it has chosen to do so, and that the primary election thereby provided is,
in all respects, such an election as is contemplated by the constitution. (18
L. R. A. N. S. 412, Note.)

It seems indisputable to me that one of the requisites of a ‘ballot,” as
the word is employed in the constitution, is that it shall afford to each elector
a means of indicating his free and untrammeled choice of persons qualified
to be chosen at the election. Thus, that is not a “ballot” which limits the
choice of the elector to one of two or three persons. The constitutional right
is to vote for any person for the particular officer regardless of previous “nomi-
nation’”” or ‘“candidacy.”

The ‘“Australian ballot law” referred to and certainly adopted in part by
section 23 of the primary election law above quoted, embodies an effort on the
part of the general assembly to preserve and protect the purity of elections,
and at the same time to preserve the constitutional right to vote by ballot.
While the general scheme of that law is one of official ballots containing the
names of candidates duly nominated by political parties and by petition printed
thereon, nevertheless the general assembly, having in mind the constitutional
limitation above discussed, provided ample means for the expression of the
choice of the elector, and did in no sense limit such choice to the candidates
whose names appear on such official ballot.

In section 21, which prescribes the manner in which a qualified elector shalil
prepare his ballot, is found the following provision. Section 2966-35 Bates’
Revised Statutes:

(“If the elector desires to vote for any person whose name does
not appear on the ticket, he can substitute the name by writing it in
black lead pencil, or black ink, in the proper place, and making a
cross mark in the blank space at the left of the name so written.”)

Again, in an effort clearly to provide against all possible contingencies and
more certainly to guarantee and preserve the right of free choice, section 2le
was enacted (91 O. L. 119 section 2966-36 Bates’ Revised Statutes):



128 ANNUAL REPORT

(“If there should be no nomination for a particular office by any
particular party * * * and the elector desires to vote for someone
to fill such office, he may do so by writing the name of the person for
whom he desires to vote in the space underneath the heading or desig-
nation of such office, and make a cross mark in the circle at the head
of the ticket, in which case the ballot shall be counted for the entire
ticket as though the name substituted had been originally printed
thereon.”)

I am of the opinion that it was the intention of the general assembly in
enacting the primary election law to provide a compulsory election by ballot
within the meaning of the constitution, and that in furtherance of this inten-
tion the general assembly, particularly in sections 23 and 43 above quoted, meant
to adopt all provisions of the Australian ballot law, so-called, not inconsistent
with the general scheme and purpose, or with any specific provision of the
primary law; that the above quoted provisions of sections 2966-35 and 2966-36
Bates’ Revised Statutes are not inconsistent with the general scheme and spe-
cific provisions of the primary law, excepting insofar as reference is
therein made to voting a “straight” ticket; that bad the general assembly
not adopted these sections, or otherwise guaranteed the right of un-
trammeled choice the primary ballot referred to in section 23, and made up as
provided in sections 16 and 17 of the primary election law, would not have been
a “ballot” as the word is used in all the election laws and in the constitution.

From the foregoing conclusion it follows that an elector participating in
a primary election is not limited in the expression of his choice for the parti-
san nomination, to the names printed on the primary ballot, and that he may
substitute by writing any name in the proper space and placing a cross mark
opposite the same.

The question submitted by the deputy state supervisors involves another
point, viz: It is stated that no nomination petitions were filed, and questioned
whether names may be written upon the ballot.

The particular question is thus raised as to whether in case there are no
nomination papers filed the partisan ballot should contain blank spaces for
each office to be filled at the ensuing general election. While the reasons
above stated might tend to support an affirmative answer to this particular
question, there is clearer authority for such an answer in section 18 of the
Australian ballot law. That section is the one which prescribes the form of the
ballot, and there can be no question whatever as to its inclusion by reference
in the primary election law under section 23 thereof above quoted.

The provision of section 18 in question, Bates’ Revised Statutes, section
2966-32 is as follows:

(“If upon any ticket there be no candidate or candidates for a des-
ignated office, a blank space equal to the space that would be occupied
by such name or names if they were printed thereon with the blank
spaces (at the left side) herein provided for, shall be left.”)

The fact that such a blank space must be left under this section, which is
clearly adopted by the primary election law, not only gives electors the prac-
tical opportunity to write in names which are not printed upon the official
primary ballot in case no nominations by petition are made for a given office,
but it also indicates clearly that the general assembly intended that electors
should have the right to do this. If it had not been intended that the electors
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should have the right to fill such blank spaces with the names of persons of
their choice for the offices in question, there would be no necessity for leaving
such blank spaces; if it was not intended that such blank spaces should he
left, the general assembly would have provided against leaving such blank
spaces by an exception incorporated in section 23 of the primary election law
above quoted.

That the board of deputy state supervisors of elections for Mahoning county
has followed section 18 of the Australian ballot law, and has left such blank
spaces, would seem to be the case from the letter of the clerk. If a blank
space is left and the voter fills such blank space in the manner prescribed in
section 18 of the Australian ballot law, his vote for the person whose name he
writes upon the ballot in this manner should be counted, in my opinion, not
only for the reasons above stated in discussing the nature of a ballot, but
also because to refuse to count his vote would render meaningless and nugatory
the provision respecting the leaving of a blank space.

If, then, the votes of electors who have written names in the blank spaces
on a partisan ballot are to be counted in canvassing the vote, there can be no
doubt but that the person receiving a plurality of such votes so cast for a given
office, in case there is no regular nomination for such office on the partisan
ballot, should be declared the nominee therefor, and that his name should be
placed upon the ballot at the ensuing November election as the candidate of the
political party for the office in question.

I herewith return the letter of Mr. Murphy.

Yours very truly,
U. G. DEN2AN,
Attorney General.

ELECTOR MAY ERASE NAME OF PERSON ON OFFICIAL BALLOT AND
SUBSTITUTE ANOTHER UNDER CERTAIN CIRCUMSTANCES.

A partisan elector may not cross the name or names printed on his po-
litical party ballot for any office and write therein the name of candidate from
another party ticket, and attempting to do so would make vote illegal.

No partisar. elector may erase name of candidate printed on his political
zarty ballot for any office and substitule name of any person of different po-
litical faith from that represented by ballot on which elector is voting.

An elector may erase name of candidate for any office from ballot which
elector is voting, and substitute name of another person of same political party
faith, or he may write in blank space the name of person whose politics is
same as that represented by ballot on which elector is casting his wvote.

October 9, 1909.

Hox. Cararr A. TmodpsoN, Secretary of State, Columbus, Ohio.
Drar Sir:—I have your letter of today, October 9, in which you ask my
opinion on the following question:

“In your opinion rendered me yesterday to an inguiry from the
clerk of the election board of deputy state supervisors of Mahoning
county, the question has been raised whether an elector could erase all
the names for a particular office from his party ticket and substitute

9—A. G.
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therefor one of the candidates from the other party ticket, writing
the name in and otherwise complying with the general election laws,
and have the same counted for said candidate.

“This inquiry is submitted to you for the reason that this question,
in my opinion, is of paramcunt importance in conducting the primary
elections under this statute.”

The opinion rendered you yesterday, October 8, was rendered upon a letter
written to you from the board of deputy state supervisors from Youngstown,
and upon certain additional facts given us by your office as to your under-
standing of the situation at Youngstown. The letter from the Youngstown
board is as follows:

“Where there were no nomination petitions filed here the pri-
maries and names were written in on the primary ballot for the office
for which no petition was filed, should the names of the parties who
received the bighest number of votes by having their names written
in have their names placed upon the November ballot?”

Our further understanding was that the names which ‘“‘were writien in on
the primary ballot for the office for which 1o petition was filed,” were written
in on the ballots of the Democratic party, and that the names so written in
were names of Democrats, and on these facts, as we understood them, we held
in our opinion of yesterday and still hold that such names of such Democrats
written on such Democratic ballot should be counted, and that the party who
received the highest number of votes should have his name printed upon the
November ballot. -

Your letter of today, October 9, however, as quoted above, submits an en-
tirely different question, and that question in effect is whether an elector,
either a Democrat or a Republican, or of any other political party, has a right
under the law to erase all the names printed on his party ticket for any par-
ticular office and substitute therefor the name of one of the candidates from
ancther and different party ticket, writing the name in and otherwise comply-
ing with the general election laws, and have the same counted for said candi-
date whose name is thus written in.

My opinion on this question is that such action on the part of the elector
would be wholly illegal, and that such an attempted vote could not in any wise
be counted for the candidate. The reasons why this is so plain are from the
fact that the purpose of the Bronson primary election law is to provide for
the conducting of partisan primary elections for the nomination of candidates
to be voted for for the several offices to be filled at the following regular
November election; that is, this law requires that all political parties which,
at the last election, cast ten per cent. or more of the vote at that election,
shall make their respective nominations by ballot under this law, and they
are to make these nominations on the same day as specified in the act, the
electors voting at the same place, but provision is made that there shall bz
provided a party ticket for each political party holding its primary on this
day and at these voting places.

It is further provided that when an elector goes to a voting booth to par-
ticipate in such a primary election, he must declare his party politics; that
is if he is a Republican he must say so, and ask for the Republican ballot, and
the booth officials must give him such a ballot; if he is a Democrat, a similar
procedure must be followed, and so it is with every other party conducting its

primary at that time.



ATTORNEY GENERAL. 131

The Bronson primary law provides that before a person who desires to be
voted for at such primary election can have his name printed upon his party’s
official ballot as used at the primary election, he, ¢r somebody for him, must
file with the board of elections a petition signed by the requisite number of
electors, which petition is a request on the part of these electors to the board
of elections to place the name of the candidate for nomination for the office
on the primary ballot of the party to which the candidate belongs. Each signer
of the petition declares in that petition that he is a member of that political
party and that he intends to support the candidate named therein. That candi-
date must file with this nominating petition a declaration that he will qualify
as such officer if nominated and elected, and all of these matters must be
done in the manner just stated before the candidate can have his name printed
on his political party’s official ballot for the primary election in question. By
consenting to the use of his name in this manner, and declaring that he will
qualify as such officer if nominated and elected, he thereby declares and malkes
lknown his political party faith.

Section 17 of the Bronscn law provides in part as follows:

“The name of no candidate for office shall bve printed upon an offi-
cial ballot used at any primary, unless % % * nomination papers
shall have been filed in his behalf.”

If the general assembly, in prescribing rules and regulations for the con-
duct of these primary elections, had gone no farther in prescribing rules, limi-
tations, regulations, etc., than ag indicated in this section 17 just quoted, the
word “printed,” in view of the purpose of the primary law, might well be con-
strued to include the two words “or written,” and in such a case it would, of
course, be illegal for any elector to write on the ballot the name of any other
person than the candidate’s mame which is printed thereon; but the general
assembly did not stop with that regulation. On the contrary, by section 14 of
the act it is provided as follows:

“# # % election boards shall, with respect to primary elections,
have all the powers granted and perform all the duties imposed by the
laws governing general elections * * *; and aqll statutory provisions
relating to general elections shall, so far as applicable, apply to and
govern primary elections.”

Section 23 of the Bronson law provides as follows:

“Separate tickets shall be provided for each political party entitled
to participate in such primary; such tickets shall contain the names
of all persons whose names have been duly presented and not with-
drawn * * #; such ticket shall conform as near as practicable to the
form provided in the act of April 18, 1892 (O. L. 432), commonly known
as the ‘Australian Dballot law,’ and the acts amendatory thereof and
supplementary thereto, except that no device or circle shall be used
at the head of said tickets #* # &7”

Section 43 of the Bronson primary law provides as follows:

“All provisions and requirements of the law of the state to preserve
and protect the purity of elections, and all penalties for violation of
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such laws shall apply and shall be enforced as to all primary elections
held under this act.”

The statutory provisions relating to general elections which, under secticn
14 of the primary law, as quoted above, we are required to consider in answer-
ing your inquiry of today, are as follows:

First. The Australian ballot law, section 2966-32 Bates’ Revised Statutes
provides that,

“If upon any ticket there be no candidate or candidates for a des-
ignated office, a blank space equal to the space that would be occupied
by such name or names if they were printed thereon with the blank
spaces (at the left side) herein provided for, shall be left.”

Section 21a of the Australian ballot law, being section 2966-36 Bates’ Re-
vised Statutes, provides as follows:

“If there should be no nomination for a particular office by any par-
ticular party * * * and the elector desires to vote for someone to
fill such office, he may do so by writing the name of the person for
whom he desires to vote in the space underneath the heading or des-
ignation of such office, and make a cross mark in the circle at the head
of the ticket, in which case the ballot shall be counted for the entire
ticket as though the name substituted had been originally printed
thereon.”

And section 21 of the Australian ballet law, being section 2966-35 Bates’
Revised Statutes, provides as follows:

“If the elector desires to vote for any person whose name does not
appear on the ticket, he can substitute the name by writing it in black
lead pencil, or black ink, in the proper place, and making a cross mark
in the blank space at the left of the name so written.”

Under section 23 of the Bronson primary act, as quoted above herein, it
is provided that the primary ballot or ticket shall conform to the form of
ballot prescribed by the Australian ballot law, except that no device or circle
shall be used at the head of said tickets. This section 23 just referred to, if
standing alone, would require the primary ballot to be the same as the regular
election ballot, except as to the device or circle at the head of the ticket, and
this, of course, would include blank spaces as provided for under section 2966-3x
Bates’ Revised Statutes just quoted, but in addition to that there is also in
section 14 of the primary law herein above quoted, the provision that, “all
statutory. provisions relating to general elections shall, so far as applicable,
apply to and govern primary elections.” This language clearly requires the
primary ballot to be the same as the regular ballot including blank spaces,
where no nomination has been made or no nomination paper has been filed
for any particular office, except that the primary ballot can have no device or
circle at the head of the ticket, and by this same language quoted from said
section 14 of the primary law, the sections 2966-35 and 2966-36 Bates’ Revised
Statutes are made to apply to the elector in making his primary ballot, except,
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of course, that he cannot be allowed to do anything other than vote for a man
of the same political party faith as is represented by the ballot which he asks
for and receives, and upon which he must vote. :

The Bronson primary law nowhere expressly prohibits an elector from
writing a name of some person upon the ballot for a particular office other
than the name which has been printed there by the board of elections, nor
dozs this law expressly forbid the board of elections in making up the ballot
from printing blank spaces for offices for which no nominating petitions have
been filed, nor does this same law anywhere expressly prohibit the elector from
writing in such a blank space the name of some person qualified to fill the
office. On the contrary, the primary election law adopts the provisions of the
general election laws insofar as they are practicable and applicable. This simply
means that if any resgulation is prescribed in the general election laws con-
cerning which no regulation is made in the primary act, these regulations in the
general election law prevail insofar as such general election regulations are
not in direct conflict with the purpose of the primary law.

Section 23, as above quoted, of the primary election law, requires the pri-
mary ballot to be the same as the regular election ballot, except there shall
be no device or circle at the head of the ticket.

If there are to be blank spaces, then what are they for? The answer very
clearly is, to allow the elector to conform to section 2966-36 Bates’ Revised
Statutes as quoted above with reference to voting in such blank spaces. Of
course, in voting for this person whose name is thus written in, the voter
would make his mark at the left of the name as is required by the primary act.

On the whole it seems very clear that the general assembly meant to have
the primary election conducted under the same regulations as the general elec-
tions, except that the elector, in voting at the primary election, must cast a
political party ballot in every sense of the term. The purpose of the act is to
permit a Democrat to participate in nominating a Democrat for each office to
be filled, and to permit a Republican to participate in nominating Republicans
for such offices.

The question you submit suggests another question, namely:

May an elector of any party strike out the name of any candidate printed
on the ballot, and write in place thereof, or, if no such name is printed there,
then may he write in the blank space left thcrefor the name of some person
of the same political party faith as the voter, but which person is not a can-
didate on any other political party ticket, or who is not a candidate at all?

With reference to the regulations applicable in the printing of these pri-
mary ballots and the conduct of the primary election, the same reasoning applies
to this question ag is applicable to the question you submit, and I am there-
fore, of the opinion

First: That a partisan elector may not, under the law, erase the name or
names printed on his political party ballot for any office, and write therein
the name of a candidate from another party ticket, and that if he should do so,
such attempted vote would be illegal and should not be counted.

Second: That no partisan elector may, under the law, erase the name of
a candidate printed on his political party ballot, for any office, and substitute
therefor the name of any person of a political party faith different from that
represented by the ballot on which the elector is voting; that is, for instance, a
Republican cannot erase a name from his political party ballot for any office
and substitute in lieu thereof the name of a Democrat, nor can such elector
write in a blank space, if such blanks there be, the name of a person of dif-
ferent political party faith than the party represented by the ballot.
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Third: The elector may, however, erase the name of a candidate for any
office from the ballot which the elector is voting, and substitute therefor the
name of another person of the same political party faith, or he may write in
the blank space, if such there be, the name of a person whose politics is the
same as that represented by the ballot on which the elector is casting his vote.

In short, an elector who participates in a Republican primary election may
vote for a Republican, and a Republican only, for any office for which nomina-
tions are to be made, and a Democrat who participates in a Democratic primary
may vote for Democrats, and Democrats only, for any office for which nomina-
tions are to be made, and the same is true of any other political party coming
within the provisions of this law.

It may be unfortunate that the general assembly has so drafted the law
as to compel these holdings, but this office cannot change the law as it reads.
It may be, on the other hand, that the general assembly had in mind that in
certain cases no nomination petitions would be filed and that, therefore, no
names would be printed on one partisan ballot for certain offices, and that if
this should not be done, and no names of persons of that political party faith
could be written on that ballot for such offices, then so far as partisan candi-
dates are concerned, there could be no choice to the electorate at the regular
November election; in other words, the political party which did file nomina-
tion papers for the office, would take the office at the November election by
default, so to speak, unless someone should take interest enough in the matter
to nominate himself by petition and run on an independent ticket.

It is only for us, however, to declare the law as we find it.

Very truly yours,
U. G. DENMAN,
Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE—METROPOLITAN
GUARANTY COMPANY-—DISAPPROVED.

October 11, 1909.

Hox. CarumI A. TroxrsoN, Secretary of State, Columbus, Ohio.

Drar Siz:—You have referred to this department for an opinion thereon
the proposed articles of incorporation of The Metropolitan Guaranty Company,
a corporation not for profit, this purpose clause of which is as follows:

“To secure the mutual protection of all persons engaged in the
retail liquor business, and to provide counsel for them when necessary.”

In my opinion this purpose clause is objectionable in several respects,
among them the following, viz:

1. It employs the phrase “mutual protection” in describing its principal
business and seeks to join therewith that of providing -counsel for a certain
class of persons. The phrase above quoted has a well-known significance in
our insurance laws and would seem to describe a business unrelated to that of
providing counsel, from which it follows that dual purpcses are sought to be
authorized.

2. The protection which the company seeks to accord is not to its members
only, but to “all persons engaged in the retail liquor business.” This is not
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permissible. I refer you to my recent opinion to your department respecting
the validity of the articles of incorporation of the Mansfield Fire Department
Association as an elaboratiomr on this point.

3. The business of providing counsel is one in which corporations may not
engage in this state, as the same is a “‘professional business” within the inhibi-
tion of section 3235 R. S. State ex rel. Physicians Defense Co. v. Laylin, 73
O. 8. 90. See also opinion of attorney general of May 11, 1906, page 50.

The purpose clause being defective, the question as to the fee chargeable
by you for filing the articles of incorporation need not be answered.

Yours very truly,
U. G. DENMAN,
Attorney General.

ARTICLES OF INCORPORATION—WARE PROGRESS ORCHARD COMPANY
DISAPPROVED.

A corporation may not by amecndment substantially change the original
purpose of its organization.

October 11, 1909.

Hox. Caral A. TnoxpsoXN, Secretary of State, Columbus, Ohio.

Drar Sir:-——You have submitted to me the proposed amendment to the arti-
cles of incorporation of the Ware Progress Orchard Company, together with a
draft of the purpose clause of the original articles of incorporation thereor,
and have requested my opinion as to the power of the company to amend its
articles in the manner desired.

The original purpose clausz is as follows:

“Said corporation is formed for the purpose of engaging in the busi-
ness of farming, as well also as the general nursery business and es-
pecially that of fruit and the planting cultivation and selling of trees,
shrubs, plants and vines and of the fruit produced and raised there-
from and in general to transact such business and to exercise such
powers as are necessary to carry out the intention and purpose afore-
said.”

The purpose clause as proposed to be amendzed is as follows:

“Said corporation is formed for the purpose of engaging in the
business of farming and of buying and selling real estate, as well also
as the general nursery business and especially that of fruit farming, the
cultivation and selling of trees, shrubs, plants and vines and of the
fruit produced and raised therefrom and in the business of manufac-
turing, especially that of preparing dried and canned fruits for the
market, manufacturing cotton and cotton paper and making manufac-
tured forms of tobacco and to engage in such mercantile operations as
are necessary in conducting said business and of marketing the prod-
ucts thereof and in general to transact such business and to exercise
such powers as are necessary to carry out the intention and purpose
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aforesaid, said powers as to the purchase and sale of real estate to ex-
pire by limitation in twenty-five years, under the provisions of section
3235 of the Revised Statutes of Ohio.””

In my opinion, the certificate of amendment should not be filed or recorded
by you. Section 3238¢ Revised Statutes provides in part that, “nor shall any
corporation by amendment change substantially the original purpose of its or-
ganization.” A test as to what amounts to a substantial change in the purpose
of the organization of a company was laid down in the case of State ex rel. v.
Taylor, 55 O. S. 67. Applying the principle enunciated in that decision to the
purpose clause of the proposed amended articles as compared with that of the
original corporation, it appears that the new powers sought to be acquired by
the amendment, viz., those of buying and selling real estate and manufacturing
cotton and cotton paper are unrelated businesses, and the power to transact
such business may not by amendment be joined to the original powers of the
corporation.

Yours very truly,

U. G. DENMAN,
Attorney General.

ELECTION LAWS—RESIDENCE, WHAT IS SUFFICIENT TO ESTABLISH—
FULLY DISCUSSED.

October 22, 1909.

Hox. CArRmI A. THoapsSoN, Secretary of State, Columbdbus, Ohio.

DearR Sir:—Your communication is received in which you enclose a letter
to Adolph Haas, Esq., and affidavit of William H. Baker. You inquire whether
or not, under the statement of facts set forth in the affidavit of Mr. Baker, he
is entitled to vote in precinct 1, ward 6, Cleveland, Ohio, at the election to be
held Tuesday, November 2, 1909.

From the statements in Mr. Baker’s affidavit it seems that on or about the
27th day of June, 1908, he broke up housekeeping at Worcester, Massachusetts,
stored the household goods with the Central Storage Company, Worcester, Mass.,
and, as he says, “came to Cleveland with the full intention of making that
city my permanent home if I could find employment there in the line of my
profession, that of civil engineer.” At this time Mrs. Baker went to boarding
at Springfield, Mass., under the arrangement that she was to follow Mr. Baker
to Cleveland as soon as he had secured employment and found a home.  Mr.
Baker then states in the affidavit that he was employed in Cleveland first by
Crowell & Sherman, contractors, and remained with them for a period of five
weeks, whereupon he entered the employment of George A. Bartholomew for a
period of three months. Then followed employment by the Vorce Engineering
Company for a period of seven weeks, during which employment his work took
him ocut of the state a portion of the time, which absences from the state
were temporary and occasioned by the exigencies of the employment. The affidavit
further recites that Mr. Baker was next employed by the Park Engineering De-
partment of Cleveland, in which employment he still remains. On the first of
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May, 1909, Mr. Baker sent to Massachusetts for Mrs. Baker and she came to
Cleveland, and the household goods being shipped to Cleveland about this time,
they took up a residence in precinct 1, ward 6, Cleveland, Ohio.

Section 2945 Revised Statutes provides in part that:

“No person shall be permitted to vote at any election unless he
shall have been a resident of the state for one year, resident of the coun-
ty for thirty days, and resident of the township, village, or ward of a
city or village for twenty days, next preceding the election at which
he offers to vote.”

Section 2946 Revised Statutes contains the rules to govern judges in de-
termining residerce. Subdivision 4 of said section provides that:

“The place where the family of a married man resides shall be
considered and held to be his place of residence, except where the hus-
band and wife bave separated and live apart * = #7”

Subdivision 7 of the said section provides that:

“The mere intention to acquire a new residence without the fact
of removal shall avail nothing; =* *

Mr. Baker says that he came to the state of Ohio and to the city of Cleve-
land with the intention of making a home in said state and city if he could
find employment therein, and that the arrangement was that the wife and house-
hold goods were to follow as scon as he had secured such employment and
found a home, so that at this time in Mr. Baker’s career he is not definite in
his intention as to future residence. Then follows his employment for short
time periods with the variocus persons and firms above mentioned and mentioned
in the affidavit, during all of which times, I believe it is a fair construction of
the affidavit to say that Mr. Baker had not as yet, because of the uncertainty
of and changes in his employment, made up his mind conclusively to become a
citizen of Cleveland, Ohio. Had he done this, from his own language, he would
have sent for his wife and houschold goods. This he did not do until the first
of May, 1909, when he procured employment with the Park Engineering Depart-
ment of the city of Cleveland. With this employment Mr. Baker seems to have
felt justified in reaching the conclusion to send for the wife and household fur-
niture as per former agreement and establish a home and residence in Cleve-
land. The fact that Mrs. Baker and their household furniture were permitted to
remain in Massachusetts apart from the husband until the first of May, 1909,
is also significant as tending to show that until this time he had not bzen able
to “find employment” that would justify his sending for them, and thereby
establish a home and residence in Cleveland as per agreement when Mr. Baker
left Massachusetts for Cleveland.

Applying the law above quoted to these facts I reach the conclusion that
Mr. Baker is not such a resident of the state of Ohio as will entitle him to vote
at the election in Cleveland, Ohio, on Tuesday, November 2, 1909.

Yours very truly,
U. G. DENMAN,
Attorney General.
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COMMON PLEAS JUDGE—BALLOT ON WHICH CANDIDATES' NAMES TO
BE PRINTED.

Names of candidates for common pleas judge to be elected under act in 100 O.
L. 62 may be printed on township ballot arranged in single tickets under respec-
tive party.

October 25, 1909.

Hox. Carxr A. THoxPSON, Secretary of State, Columbus, Ohio.

Desr Str:—I have your letter of October 21st, in which you submit the
following question and ask my opinion thereon:

“Upon what ticket should the names for common pleas judge be
printed in Mahoning county under house bill No. 23, page 62 of the ex-
traordinary session of 1909?

“Should the ticket be a separate ticket or should the names of
the various candidates be printed upon the township or municipal
tickets?”

House bill No. 23, as mentioned in the question, was passed at the last
session of the general assembly and is found in volume 100 of the laws of Ohio,
pages 62 and 63, and provides for establishing the office and the election of one
additional judge of the court of common pleas in the second subdivision of the
ninth judicial district of the state of Ohio. (Mahoning county is in this sub-
division.)

You further inform me that the Republican party and the Democratic party
have each nominated a candidate to be voted for for this office at the coming
November election, and that these nominations were made and certified to the
board of deputy state supervisors under these respective political parties, and
that the corporate limits of no c¢ity or village in question here are identical
with those of the township.

Section 3 of house bill No. 23, ahove mentioned, reads as follows:

“Said election for the election of said judge to be held on the first
Tuesday after the first Monday in November, 1909, shall be held under
the direction and control of the deputy state supervisors of elections,
and shall be conducted in every manner as provided by the election laws
of the state of Ohio for the conduct of November elections by the judges
and clerks appointed for said November election, and the names of can-
didates for said common pleas judge shall be printed on the ballots to
be voted at said election.”

This section must be construed in connection with section 3 of an act en-
titled “An act to amend section 483, 567, 581 and 1442 of the Revised Statutes of
Ohio, and section 222 and 223 of the municipal code,” and which is found in 97
0. L., pages 37 to 39, inclusive, but which section 3 was amended by the general
assembly on May 9, 1908, and appears at page 399 of 39 Ohio Laws. Said amended
section 3 reads as follows:
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“The names of all candidate to be voted for on the first Tuesday
after the first Monday in November hereafter, shall be arranged in single
tickets or lists under the respective party, political or other designation
certified, in the order and manner provided by law, and except as here-
inafter provided shall be placed upon the same ballot; provided, that
the names of candidates for municipal officers and the names of candi-
dates for township officers and justices of the peace shall be printed upon
separate ballots, unless the corporate limits of a city or village are
identical with thcse of a township; and provided, further, that nothing
in this section shall be construed to affect the provisions of ‘An act to
secure a voice in school affairs to the women of Ohio on equal terms
with men, passed April 24, 1894, or any special or general act providing
fcr the election of school directors or members of boards of education
and school councils.”

When the general assembly at its last session passed house bill No. 23, in-
cluding scction 2 thereof, as above quoted, it was, of course, aware that certain
elections, viz., municipal elections, township and justice of the peace elections,
elections for school boards, etc., would be held at this coming November election,
and in said section 3 of house bill No. 23 it was provided that “the names of
candidates for said common pleas judge shall be printed on the ballots to be
voted at said election.” This quoted language cannot, of course, be interpreted
literally; that is, it cannot be held that the general assembly meant that the
names of candidates for said common pleas judge should be printed on the
municipal ballots and on the school board ballots and cn the ballots for town-
ship officers and justices of the peace, because this would result, or might re-
sult, in an elector casting three votes for one candidate when there is only one
officer to be elected to the office of judge.

On the other hand, this language does not provide that a separate ballot shall
be prepared by the board of deputy state supervisors and upon which only the
names of these candidates for judge shall be printed for use at the coming
election. The plain wording of the language is that, “the names of candidates
for said common pleas judge shall be printed on the ballots to be voted at said
election.” My construction of this statute, therefore, is that the general assem-
bly meant that these names of candidates for said common pleas judge suoculd
be printed upon some one of the ballots which the general assembly, at the time
of the passage of the act knew would be in use at this coming electicn for other
officers, and which would be apprepriate so far as political parties are con-
cerned to partisan ballots to be used in all parts of the territory in which elec-
tors could vote for such candiates. The question then is, on which ballot should
these names be printed?

Amended section 3, as above guoted frem 99 O. L., page 399, provides that:

“The names of all candidates to be voted for on the first Tuesday
after the first Monday in November hereafter, shall be arranged in single
tickets or lists under the respective party, political or other designation
certified, = * * and except as hereinafter provided shall be placed
upon the same ballot; provided, that the names of candidates for munici-
pal officers, and the names of candidates for township officers and jus-
tices of the peace, shall be printed upon separate ballots, ete.”
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This language means that at this coming November election there must be
a separate ballot for municipal officers and that there must be still another
separate ballot on which shall be printed the names of candidates for both
township officers and justices of the peace. That is, the names of candidates
for township offices and for justices of the peace shall go on one bhallot, but
the names of candidates for municipal offices ““shall be arranged in single tickets
or lists under the respzctive party, political or other designation certified,” and
these shall be so arranged on the municipal ballot. The names of candidates
for township offices and justices of the peace “shall be arranged in single tickets
or lists under the respective party, political or other designation certified,” and
these must be so arranged on the township officer and justice of the peace ballot.

There will be other ballots used at this coming November election, viz., the
ballots for boards of education and ballots for land appraisers, but these two
ballots are not to be political party ballots, although there will be elections of
both members of boards of education and of land appraisers throughout the
territory electing the judge in question. Municipal officers will be voted for on
political party ballots, but only in municipalities. Since the names of candidates
for common pleas judge have been certified by the Republican and Democratic
parties, respectively, these names cannot, therefore, be arranged under their
respective parties if placed on either the land appraisers ballot or the board of
education ballot, because, as said before, these two ballots are not political party
ballots. ’

No municipality within the territory of the subdivision in question occupies
an entire township, and if these names for common pleas judge were placed
on the proper tickets of the respective parties on the municipal ballot it would
then be necessary to print these names on such justice of the peace and township
officer ballots as will be used in any township outside of municipalities, because
if the names were placed only on the municipal ballots used in the subdivision of
the district, then only such electors as live in municipalities could vote for
judge. Each elector in the second subdivision of the ninth judicial district,
however, must be given the right to vote for one of these candidates for com-
mon pleas judge, and it is his right, under the constitution, to cast that vote
under the same circumstances and conditions, as nearly as possible and prac-
ticable, as those surrounding and secured to every other elector in the sub-
division. If these names for common pleas judge are printed upon municipal
ballots in municipalities then an elector in a municipality must vote upon a
municipal ballot for common pleas judge, while the electors outside of munici-
palities in the townships or parts of townships outside of municipalities must
vote upon township ballots. This would require these respective electors, should
they see fit to participate at all in the election of a judge, to proceed under
different conditions and methods. This, I believe, is not permissible and, there-
fore, was not intended by the general assembly.

From the above it appears that the only ballots upon which the names of
candidates for common pleas judge can be printed and arranged in single tickets
or lists under their respective party, as certified, and give each elector within
the subdivision the right to participate in the election of one of the candi-
dates under the same conditions and circumstances as every other elector may
participate therein, is the township officer and justice of the peace ballot, and
1 am of the opinion that these names should be printed on the township ballot,
arranged in single tickets or lists under the respective party, political or other
designation certified. Yours very truly,

U. G. DENMAN,
Attorney General.
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BOARD OF EDUCATION AND PROBATE JUDGE—INCOMPATIBLE OFFICES.

A probate judge may not serve or be candidate for member of board of edu-
cation.

October 26, 1909.

Hox. Carar A. Troxnpsoy, Secretary of State, Columbus, Ohio.

DEear Sir:—I have your letter of October 25, in which you ask my opinion
on the following questions:

“1l. May a probate judge serve on the board of education?
. “2. Is a probate judge now in office, and having some three years
yet to serve, eligible to candidacy for member of the board of educa-
tion?”

Answering your first question, I may say there is no statute forbidding this,
and we must, therefore, determine whether these two offices are incompatible.
The rules to be followed in determining whether two offices are incompatible are
plainly stated in section 422, page 268 of Meachem on Public Officers, as follows:

“This incompatibility which shall operate to vacate the first office
exists where the nature and duties of the two offices are such as to ren-
der it improper, from consideration of public policy, for one person to
retain both.

“It seems to be well settled that the mere physical impossibility
of one person’s performing the two offices as from the lack of time or
the inability to be in two places at the same moment, is not the incom-
patibility here referred to. It must be an inconsistency in the functions
of the two offices, as judge and clerk of the same court, claimant and
auditor, and the like. ‘Where one office is not subordinate to the other,
nor the relations of the one to the other such as are inconsistent and
repugnant, there is not,’ say Folger J., ‘that incompatibility from which
the law declares that the acceptance of the one is the vacation of the
other. The force of the word, in its application to this matter is, that
from the nature and relations to each other, of the two places, they
ought not to be held by the same person, from the contrariety and an-
tagonism which would result in the attempt by one person to faithfully
and impartially discharge the duties of one, toward the incumbent of
the other.”

Throop on Public Officers, Dillon on Municipal Corporations, and all other
authorities hold to the same rules as expressed in the language quoted above.

This office on October 26, 1907, rendered an opinion to Hon. John A. Eyler,
prosecuting attorney, at Waverly, Ohio, upon this same question, and in that
opinion held that these offices are incompatible. That opinion was rendered
upon the rules stated above, and the other authorities referred to. That
opinion also cited to Mr. Eyler the various sections of the Revised Statutes
which define the duties of a probate judge and members of the board of edu-
cation as follows:
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“Under section 3895, in case the board of education refuses, on being
petitioned, to transfer school territory from one district to another,
a hearing of said petition shall be had before the probate judge and his
decision shall be final, judgment for costs to be rendered against either
the petitioners or the board of education.

“Under sections 3928 and 3929, the probate judge has exclusive
jurisdiction in the creation of special school districts.

“Under section 3990, where the board of education and the owner
of property desired for school purposes fail to agree, appropriation pro-
ceedings are brought before the probats judge.

“Under section (4022-8), after the truant officer has been requested
by the board of education to examine into a casz of truancy as provided
in section (4022-7) and the truant officer has made a complaint that the
child is a juvenile disorderly person, the probate judge shall hear such
complaint.

“Under section (4022-11), the probate judge has jurisdiction to try
the offenses described in sections (4022-1) to (4022-14).

“Section 3975 provides that the board of education may accept a
bequest made to them by will. The probate judge in this case would
be called upon to pass upon the validity of such bequest.”

These sections of the statute defining these duties very clearly show that
a probate judge, in the execution of his duty as such, would, in many instances,
be compelled to pass judgment upon his own actions as a member of the board
of education, or, at least, that he might at any time be called upon to, as such
judge, pass judgment upon his own actions as a member of the board of educa-
tion. You will find this opinion quoted in full in the annual report of the attor-
ney general for the year beginning January, 1907, and ending January 1, 1908, at
page 277.

It seems clear that these two offices are incompatible and that no one person
may hold both at the same time.

Answering your second question, I am of the opinion that a probate judge
now in office, and having three years or any other time yet to serve extending
beyond the time when he would become a member of the board of education,
should he be elected at this coming November election, is not eligible to even
be a candidate for the office of member of the board of education unless he
should resign the office of probate judge before election day, and this is be-
cause of the statutory provision which renders void any vote which might be
cast for him as a candidate for member of the board of education on election
day while he is holding the office of probate judge.

Section 2978 of the Revised Statutes provides in part as follows:

“All votes for any judge for any elective office, except a judicial
office, under the authority of this state, given by the general assembly
or the people, shall be void.”

In my opinion, therefore, the name of a probate judge cannot be placed
upon the ballot as a candidate for membership in the board of education until
he has resigned the office of probate judge.

Yours very truly,
U. G. DEN3MAN,
Attorney General.
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COUNTY TREASURER—PERSON APPOINTED HOLDS FOR UNEXPIRED
TERM.

November 23, 1909.

Ho~. CaryMI A. THOMPSON, Secretary of State, Columbus, Ohio.

DEAR Sir:—1I beg to acknowledge receipt of your letter of November 19th,
enclosing letter of Mr. George H. Schauf, clerk of the deputy state supervisors
of elections for Stark county, in which Mr. Schauf presents the following
question:

“Mr. Harry Knobloch, the treasurer, resigned the office in November,
1908, three or four days after the November election. The commission-
ers appointed Mr. Clark W. Metzger to fill the vacancy to the first Mon-
day in September, 1909.

“AMr. Knobloch was re-elected to the office of county treasurer at
November election 1908. He failed to gualify on the first Monday in Sep-
tember, 1909, and the commissioners then reappointed Mr. Metzger to
fill the vacancy, who qualified and is now treasurer of Stark county,
Ohio.

“Question: Does Mr. Metzger serve for the unexpired term of the
treasurer elect, or does he only serve until the next regular election for
the office which o¢eccurs in November, 1910?”

You request my opinion with regard to the foregoing.
Section 2 of article 17 of the constitution, being the biennial election amend-
ment, so-called, provides in part that:

“all vacancies in other elective offices (than state elective offices) shall
be filled for the unexpired term in such manner as may be prescribed
by law.”

If there is any inconsistency between section 11 R. S. and the foregoing pro-
vision which it is not necessary to determine at the present time, the con-
stitutional provision must prevail. TUnder it, as will be seen upon inspection,
an appointee to fill a vacancy in any county office will hold for the remainder
of the unexpired term.

See also Harte v. Bode, 4 N. P, 421,

I am, therefore, of the opinion that in the case submitted by Mr. Schahf, Mzr.
Metzger, the present incumbent, is entitled to hold his office until September,
1911, at which time his successor, who must be elected in November, 1910, will
take office.

Yours very truly,
U. G. DENMAN,
Attorney General.
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SECTION 158 REFERS ONLY TO EDUCATIONAL INSTITU'I.‘IONS MEN-
TIONED IN SECTION 217.

November 29, 1909.

Hox. Caranr A. TuowmrsoN, Secretary of State, Columbus, Ohio.
Dear Sir:—Your request of recent date for an opinion upon the following
question is received:

“Please advise to what class of educational institutions the fol-
lowing clause in section 158 of the Municipal Code applies: ‘Persons
appointed or employed to give instruction in any educational institu-
tion.” ”

In reply thereto I beg leave to submit the following opinion:
Section 158 of the Municipal Code (99 O. L. 565) reads in part as follows:

“The civil service shall be divided into classified and unclassified
service. The unclassified service shall include the positions of officers
elected by the people or appointed to fill vacancies in offices filled by
popular election, etc. * * *; persons appointed or employed to give
instruction in any educational institution; * % *2

The underlined portion of the above quoted section, in my opinion, refers
to educational institutions, recognition of the establishment of which by
municipal corporations is found in section 217 of the code and section 4095 R.
S. O. et seq., and does not refer to teachers or other employes in the public
schools who are employed by the city boards of education. The regulation of
the employment and qualifications of teachers in the public schools is fully
dealt with by the Ohio School Code.

Yours very truly,
W. H. MILLER,
Agsistant Attorney General.

ELECTION—VOTES CAST FOR OFFICE NOT MENTIONED IN NOTICE.

Votes cast for office where such office not mentioned in election notice are
not to be counted.
December 2, 1909.

Hox. CarMmI A. THOMPSON, Secretary of State, Columbus, Ohio.

DEear Sir:—I beg to acknowledge receipt of your letter of December 1st, en-
closing letter of Charles C. Chappelear, clerk of the board of deputy state
supervisors of elections for Perry county. Mr. Chappelear states that in two
townships of that county justices of the peace should have been elected at the
late local election; that through misapprehension no notice of the election of
such officer was given in either township, nor did the ballot prepared under sec-
tion 2966-32 R. S., contain blank spaces for candidates for such offices; but that
nevertheless when the ballots were counted in the two townships one ballot was
found in each township upon which was written the name of a person under
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the designation “for justice of the peace” also written upon the ballot by the
elector. You request my opinion as to the legality of these votes for justice of
the peace.

The object of all of the election laws of the state as particularly evidenced
in section 445 R. S., is to give to the electors an opportunity to express their
choice for offices to be filled at a given election. No other scheme of election
would comply with the spirit and intent of the constitution of this state. To
that end section 2966-32 also provides that:

“®& & % g]] ballots shall be printed * * #* in black ink and
® % #% in brevier type, the namne or designation of the office in lower
case * * #*: the name of each candidate shall be printed in a space
defined by ruled line * *; if upon any ticket there be no candidate or
candidates for a designated office a blank space equal to the space that

" would be occupied by such name or names, if they were printed thereon,
with the blank space herein provided for shall be left * * *7”

Again section 2966-35 provides in part that:

“# % *x jf the elector desires to vote for any person whose name
does not appear on the ticket he can substitute the name by writing
it in black lead pencil or black ink in the proper place, and making a
cross mark in the blank space at the left of the name so written.”

Section 2966-36 R. S. provides:

“If there should be no nomination for a particular office by any
particular party, * * #* and the elector desires to vote for someone
to fill such office, he may do so by writing the name of the person for
whom he desires to vote in the space underneath the heading or desig-
nation of such office * *"

None of the foregoing provisions, it will be noted, authorizes an elector
to add to the designations upon the ballot; he may erase names of candidates
and write in names of candidates in proper blank spaces, but he may not pro-
vide a blank space not included within the official ballot and write therein
both the designation of the office and the person of his choice therefor,

An examination of section 2966-35 R. S., which, with the supplementary
section 2966-36 sefs forth all the legal ways of marking a bhallot, will disclose
that the right of the elector to make such marks as have been described 1s
not conferred by any provisions thereof.

In my opinion, therefore, there are two very good reasons why the votes
described in AMr. Chappelear’s letter should be regarded as illegal, viz:

1. The election officers having failed by notice or by the inclusion of a
blank space with proper designation of the offices therein, to notify the electors
of the necessity of electing a justice of the peace, there could not legally be any
election for that office at the time of the local elections. The electors not having
the opportunity to vote for any person for justice of the peace, votes actually
cast for such office could not be regarded as representing their will.

2. No elector has the right to draw for himself blank spaces in the ballct
in the manner prescribed in section 2966-32 and to write therein the designation
of any office. Such blank space and official designations must be printed on the

10—A, G,
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official ballot, and when so printed constitute notice to the electors that such
oftice is to be filled at the election, regardless of the failure of political parties
or others to make nominations therefor.

I, therefore, conclude that the votes in question cannot be legally counted
by the election officers, and that in neither of the townships in question was
there a valid election for justice of the peace.

The letter of Mr. Chappelear, which is returned herewith, is not entirely
clear as to the non-existence of a blank space in the official ballot in one of
the two townships in question. It is assumed for the purpose of this opinion
that the facts were identical in this respect in both townships.

Yours very truly,
‘W. H. MILLER,
Assistant Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE—REPUBLIC LUMBER
COMPANY DISAPPROVED.

December 14, 1909.

Hox. CarM1 A. THOMPSON, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of December 11th,
enclosing proposed articles of incorporation of the Republic Lumber Company,
together with the correspondence and check attached thereto.

You have requested my opinion as to the legality of the purpose clause
of the articles, which is as follows, viz:

“Said corporation is formed for the purpose of buying, acquiring,
receiving, holding, using, storing, developing, manufacturing, contract-
ing, building, erecting, selling, transferring, consigning, shipping, ad-
vertising, promoting, appraising, advising, and generally dealing in,
and with and regard to building materials and supplies and other per-
sonal property and rights and interest of every kind and description
wherever situated or located, and to carry on any other lawful business
whatsoever which the corporation may deem proper or convenient to be
carried on in connection with or incidental to any of the foregoing pur-
poses, or calculated indirectly to promote the interest of the corporation
or to enhance or preserve the value of its property.”

The principal purpose of this corporation, as may be gathered from the long
clause above quoted, is that of producing and dealing in lumber and building
materials. If the purpose of the corporation were thus stated there could be
no objection to such statement. In my opinion, however, the other participial
and infinitive phrases in the clause as framed are, at least, superfluous. While
many of them would seem to authorize the conduct of business unrelated to
the main purpose as above set forth, and hence subject to criticism under the
decision of the supreme court in case of State ex rel. v. Taylor, 55 O. S. 67,
to particularize, the authority to deal-in

“other personal property and rights and intérest of every kind and
description wherever situated or located”
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clearly may not be conferred, while that,

“to carry on any other lawful business whatsoever which the corpora-
tion may deem proper or convenient to be carried on in connection with
* & % gny of the foregoing purposes, or calculated indirectly to pro-
mote the interest of the corporation or to enhance or preserve the value
of its property,”

is so obviously violative of the rules of law as to need no further comment.
I, therefore, advise that, until modified in accordance with the suggestions
above made, the articles be not filed or recorded by you.
Yours very truly,

U. G. DENMAN,
Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE—CENTRAL OHIO OIL
AND GAS COMPANY—DISAPPROVED.

December 15, 1309.

Hox. CarMI A. THoMPSON, Secretary of State, Columbdus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of December 14th,
enclosing the proposed articles of incorporation of the Central Oil & Gas Com-
pany, with letter and check attached thereto. You have requested my opinion
as to the legality of the purpose clause set forth therein, viz:

“Said corporation is formed for the purpose of boring, drilling and
prospecting for oil, gas and coal, to buy, sell, convert, manufacture and
prepare the same and all by-preducts for the market, to purchase or
otherwise acquire, exchange, sell, mortgage and deal in oil, gas, coal
and timber lands, rights of way and franchises, to purchase, lease,
erect, own, operate and dispose of oil refineries, gas works and power
plants or plants for the manufacture of any of the by-products thereof:
to build, purchase, lease or otherwise acquire and operate pipe lines for
oil and gas, and in general to do any and all things necessary in carry-
ing out the general business outlined above.”

I cannot approve the above quoted articles for the following reasons:

1. The acquisition of timber lands and the power to deal therein may not
be specifically authorized as incidental to the main purpose of mining oil, gas
and coal, and manufacturing the minerals. See opinion of the attorney general,
annual report for 1907, page 68. Indeed the power to acquire oil, gas, coal and
timber lands may not be so generally conferred as it is attempted to be, as
such power is, under section 3862 R. S., limited to the acquisition of such lands
as may be necessary or convenient for the main purpose of the corporation, and
the power would exist without specific recital in the articles.

2. The power

“To purchase, lease, erect, own, operate and dispose of oil refineries,
gas works and power plants, or plants for the manufacture of any of
the by-products thereof”
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would seem to authorize dealing in such properties apart from those employed
by the corporation itself in its own manufacturing enterprises. This would be a
species of real estate business and could and should not be authorized as a sep-
arale power.

3. The power to own and operate pipe lines may not be joined with the
main purposes of this corporation. Such attempted joinder has been repeatedly
condemned by this department. See annual report for 1907, pages 99 and 107;
annual report for 1908, pages 69 and 79.

4. As a separate ground for the condemnation of the second class of powers
above referred to, I beg to suggest that the production and sale of power which
would seem to be inferentially sought from the power to own and operate power
plants is clearly not related or incidental to the principal purpose of this com-
pany. See annual report for 1908, pages 73 and 79.

For the foregoing reasons I beg to advise that the articles of incorporation
submitted by you should not he filed or recorded until so modified as to meet
the objections stated.

Yours very truly,
U. G. DENMAN,
Attorney General.

PRIMARY ELECTION LAW—NOTICE OF DATE.
July 26, 1909.

Hox. Caryr A, TuoMrsox, Secretary of State, Columbus, Ohio.

DeArR Sir:—Your communication is received with which you submit, with
a request for an opinion thereon, the inquiries of the bureau of inspection and
supervision of public offices as follows:

1. Does the Bronson primary election law provide that notice be
published notifying electors of the time and place of holding the county
primaries, and if so, by whom should the notice be given?

2. Under the Bronson primary election law should any notice be
published to the electors of the time and place of holding primaries to
nominate candidates for township and municipal offices and members of
the school board, and if so by whom should such notice be given?

In reply, I beg to say the Bronson primary election law contains no pro-
vision, either express or implied, requiring such notice to electors as is mentioned
in either of your inquiries. The legislature either considered that official notice
for the holding of a primary was not necessary or else provision for the same
was omitted by inadvertence. It is my judgment that the gtatutes requiring
notice to be given of the time and place of holding general elections cannot be
construed to authorize the giving of notice for party primaries.

I therefore conclude that while such notice of primary elections would un-
doubtedly be of good purpose, yet there is no authority of law therefor.

Yours very truly,
. W. H. MILLER,
Assistant Attorney General.
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(To the Auditor of State)

TRANSCRIPT MADE BY OFFICIAL STENOGRAPHER ON ORDER OF DE-
FENDANT IN FELONY CASE MAY BE TAXED AS COSTS AND PAID
BY STATE.

January 14th, 1909.

Hox. E. M. FrLriNagroy, Auditor of State, Columbus, Ohio.

DeAR Sir:—Your communication is received in which you submit the fol-
lowing statement of facts with a request for an opinion thereon:

A cost bill has been presented to the auditor of stats’s office for payment
in the case of the State v. Richard Flannery, in which said Flannery was
convicted and sentenced to the penitentiary for life. Said cost bill includes an
item of $64.00 for transcript of testimony and the charge of court made by the
official stenographer on the order of the attorney for the defendant. Query:
Should said item of $64.00 as contained in said cost bill be allowed and paid
out of the state treasury?

In reply I beg to say section 474-9 of the Revised Statutes provides that
“the costs of all transcripts made in criminal cases by official stenographers
when ordered by the prosecuting attorney or defendant shall be taxed as costs
in the case and colleced as other costs.”

Section 7332 of the Revised Statutes provides that; ‘“upon sentence of any
person for felony, the officers claiming costs made in the prosecution shali
deliver to the clerk itemized bills thereof, who shall make and certify, under
his hand and seal of the court, a complete hill of the costs made in the
prosecution.”

In as much as the official stencgrapher is an officer of the court, I am of
the opinion that the cost of the transcripts made by him as provided in section
4749 R. S., is a proper item to be placed in the cost bill and should be paid by
the state. Yours very truly,

U. G. DExNMAN,
Altorney General.

DOW-AIKIN TAX—REMISSION OF.

Auditor of state may remit Dow-Aikin tax assessment after some has
been certified to county auditor.
February 2nd, 1909.

Hox. E. M. FrrLiNeroN, Auditor of State, Columbus, Ohio.
Dear Sir:—Your communication is received in which you submit the fol-
lowing inquiry:

Has the auditor of state any anthority to remit, rebate or cancel
liquor asessments, certified under the provisions of section 4364-14¢
R. S, after the same have been properly certified to the county auditor,
and placed upon the liquor tax duplicate; or has the state board author-
ity, under the provisions of section 167 R. S., to remit liquor tax assess-
ments, after the same have been placed on the real estate duplicate,
under the provisions of sectidn 4364-12 R. S.7”
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In reply I beg to say that section 4364-12 of the Revised Statutes provides
for the certification of liquor taxes not collected by the county treasurer there-
under, and in that event

“the county auditor shall place the amount due and unpaid on the
tax duplicate against the real estate in which said traffic is carried on,
and the same shall be collected as other taxes and assessments on said
premises.”

Under the provisions of section 4364-14a R. S.,

“the assistant commissioners and inspectors appointed by the dairy
and food commissioner under section 409-10 of the Revised Statutes of
Ohio, in addition to their duties under that section, shall determine
from information furnished by the auditor of state or by personal visi-
tation or otherwise, the names of all persons, firms or corporations
liable to such assessment or increased assessment not already on the
duplicate, and forthwith report the same to the auditor of state, to-
gether with a description of the real estate upon which such business
is carried on; and thereupon the auditor of state shall cause the same
to be entered upon the assessment duplicate of the proper county by
the auditor thereof, together with the penalty of twenty per centum,
which shall be collected the same as other assessments.”

It would seem that these two sectiong provide the manner of placing
the tax due and not paid by or collected from those engaged in the business
of selling intoxicating liquor upon the tax duplicate.

Section 167 of the Revised Statutes provides in part that

“the auditor may remit such taxes and penalties thereon as he ascer-
tains to have been illegally assessed and such penalties as have ac-
crued or may accrue in consequence of negligence or error of any officer
required to do any duty relating to the assessment of property for
taxation,” and also provides that the “audifor may correct any error
in any assessment of property for laxation on any duplicate of taxes
in any county.”

This section seems to be general in its application, and in my opinion the
auditor of state has authority, under favor thereof, and may remit, rebate or
cancel liquor assessments certified under the provisions of said section 4364-14a
R. S, and also that the state board has authority thereunder to remit liquor
tax assessments, after the same have been placed on the real estate duplicate,
under the provisions of section 4364-12 R. S., in the manner provided in said
section 167 R. S.

Yours very truly,
U. G. DENJMAN,
Attorney General.
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COUNTY COMMISSIONERS—LEGAL COUNSEL—TAX INQUISITOR.

Compensation of legal counsel employed by county commissioners under
section 845 as tax inquisitor, must be paid out of county treasury, and not out
of tares collected, althovgh fired at percentage of omitted tazes added to
duplicate.

February Sth, 1909.

Hox. E. M. FrrriNgToxN, duditor of State, Columbus, Ohio.

DeAR Sir:—Your communication is received in which you submit the fol-
lowing inquiry:

A board of county commissioners under the provisions of section 845 R. S.
have employed legal counsel and directed him to act in the capacity of tax
inquisitor, fixing his compensation at 20 per cent. of the amount he may add
to the duplicate as omitted taxes, payable when the omitted taxes shall have
been paid into the county treasury. Query: Has the county auditor authority
at the time of making his semi-annual settlement to deduct from the amount
duc the state any part of the 20 per cent. compensation paid such legal counsel?

In reply thereto I beg to say said section 845 is in part as follows:

“Whenever, upon the written request of the prosecuting attorney,
the board of county commissioners of any county deems it advisable,
it may employ legal counszl and the necessary assistants upon such
terms as it may deem for the best interests of the county, for the per-
formance of the duties herein enumerated. Such counsel shall be the
legal adviser of the board of county commissioners, and of all other
county officers, of the annual county board of equalization, the decen-
nial county board of equalization, the decennial county board of re-
vision, the board of review, and any of said boards and officers may re-
quire of him writien opinions or instructions in any matters connected
with their official duties. He shall prosecute and defend all suits and
actions, which any of the boards above named may direct, or to which
it or any of said officers may be a party, and shall also perform such
duties and services as are now required to be performed by prosecuting
attorney under sections 799, 1274, 1277, 1278a and 3977 of the Revised
Statutes, and as may at any time he required by said board of county
commissioners.”

Undzr the provisions of this section the services to be performed by legal
counsel so employed relate entirely Lo the county and its officers and the com-
. pensation received for services so rendered is to b2 paid out of the county
treasury. It follows, therefore, that a county auditor is not authorized to make
any deduction from the amount due the state at his semi-annual settlements
on account of any compensation due legal counsel employed under the pro-
visions of section 845.

Yours very truly,
U. G. DENXMAYN,
Attorney General.

MUNICIPAL CORPORATION—ASSESSMENT ORDINANCE—PUBLICATION.

Ordinances providing for special municipal assessment must be published
in twwo newspapers of opposite politics, published in the municipality, and in
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cne newspaper printed in the German language, published in the municipality,
if such there be, if only one English newspaper is published in the municipality,
publication should be made in such newspaper; only in the event theve 1is
no such newspaper published in the municipality may publication be made in
an outside newspaper having a general circulation within municipality.

February 13th, 1909.

Hox. E. M. FuvLLINgTON, Auditor of State, Columbus, Ohio.

DEAR Sir:—Mr. Tracy of the bureau of accounting has requested from me
an opinion as to whether the assessing ordinance, adopted by the council of
municipalities for the purpose of assessing the cost and expense of any street
improvement upon the property abutting upon, or benefited by, such street and
improvement, shall be published as other ordinances, requiring publication, are
published.

Section 1536-61 R. S. (old section 1695), made applicable by section 124
of the municipal code, enacted October 22nd, 1902, provides, among other
things, as folows:

“Ordinances of a general nature or providing for improvements
shall be published in some newspapers of general circulation in the
corporation; if a daily twice, and if a weekly once, before going into
operation., No ordinance shall take effect until the expiration of ten
days after the first publication of such notice.”

Section 1536-619 R. S., being municipal code section 124, provides that all
ordinances requiring publication shall be published in two newspapers of op-
posite politics, published and, of general circulation in such municipality, if
such there be, and shall be published in a newspaper printed in the German
language, if there be in such municipality such a paper having a hona fide paid
circulation within said municipality of not less than one thousand copies. And
such ordinances requiring publication shall bg published once a week for two
consecutive weeks. These publications specified in this section 124 include the
publications mentioned in old section 1695, and as quoted above; and a com-
pliance with the provisions of such section 124 includes a compliance with the
provisions of old section 1695.

I am of the opinion that the assessing ordinance is an ordinance “providing
for improvements” within the meaning of the statute as quoted above. The im-
provement is not provided for when the resolution declaring the necessity, and
the ordinance determining to proceed with the improvement, are passed, but
since the improvement is to be paid for by special assessments upon abutting
or benefited properties, it is further necessary to pass another ordinance to
make such assessment, and thereby provide for the payment of the cost and ex-
pense of making the improvement.

I am clearly of the opinion that the assessing ordinance should be pub-
lished in two newspapers of opposite politics, published and of general circulu-
tion in the municipality, if such there be; and in a newspaper printed in the
German language, if there be in such municipality such a paper having the re-
quired circulation therein; and that these several publications must be made
once a week for two consecutive weeks. If there is only one paper published
in the English language in the municipality, and no German paper, then
of course, the ordinance will be published in that paper. If there are two
papers published, and of general circulation, within the municipality in the
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English language, but not of different politics, then a publication once a week
for two successive weeks in either one of them is sufficient. If no paper is
published within the municipality, but some paper is of general circulation in
the corporation, then the ordinance should be published in that paper once a
week, for two successive weeks.
Very truly yours,
TU. G. DEXMAN,
Attorney General.

STATE AID FOR WEAK SCHOOL DISTRICTS—WARRANTS NOT TO BR
ISSUED UNTIL CLOSE OF SCHOOL YEAR, AUGUST 31st.

February 27th, 1909.

Hox. E. M. FrrrixagToN, Auditor of State, Columbus, Olio.
DeAR Sir:—Your communication has been received in which you subwit
the following inquiry for an opinion thereon:

Does the law passad April 2, 1906—Ohio Laws, Vol. 98, page 96—
“To provide for state aid for weak school districts,” authorize and
direct this department to issue warrants for the deficiencies that may
occur under the provisions of said act for the February distribution, or
must we defer the issuing of such warrants until the close of the
school year, August 31st?

Referring thereto, I beg to say section 1 of said act provides

“% * % that any board of education having such a deficit shall make
affidavits to the county auditor, who shall send a certified statement of
the facts to the state auditor. The state auditor shall issue a voucher
on the state treasurer in favor of the treasurer of said school district
for the full amount of the deficit in the tuition fund.”’

This section is indefinite in that it does not provide the time at which the
warrant by the auditor of state shall be issued. An answer to your question
must, therefore, be arrived at from a consideration of the application of the
iaw. The school year begins on the first day of September and ends on the
31st day of August. To construe this law as directing the state auditor to issue
such warrants on the state treasurer in favor of weak school districts at the
February settlement would necessitate the determination of the amount of
state aid such school district would be entitled to before the amount of the
revenue for such district would be fully collected and received This would
mean an approximation of the deficit which Lthe law does not seem to contem-
plate. On the ccntrary, to defer the issue of such warrants until the close
of the school year, August 31, would afford opportunity to know with accuracy
the amount of such deficits, such as miscellaneous items received to the credit
of the tuition fund and any taxes that may he received subsequent to February.

I am, therefore, of the opinion that the requirement of the statute is best
met by deferring the issue of vouchers on the state treasurer in favor of
such weak school districts until the close of the school year, August J1st.

Yours very truly,
U. G. DExXMAN,
Attorney General.
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NEWSPAPERS AWARDED CONTRACT BY PUBLIC PRINTER—PRESUMP-
TION AS TO CIRCULATION. '

Newspapers awarded contract by pubdblic printer for publication of constitu-
tional amendments presumed to be qualified under statute; counter affidavit must
destroy that presumption.

March 3rd, 1909.

Hox. E. M. FuLLixeroxN, Auditor of State, Columbus, Ohio.

DEear Sir:—Your communication is received in which you request an opinion
of this office relative to your right to pay the voucher issued to the Lawrence
County Publishing Company by Mr. Johnson, Public Printer, for the publication
of the constitutional amendments. .

Among the enclosures accompanying your letter is a protest against the
payment of this voucher by C. H. Moore, managing editor of the Register Pub-
lishing Company of Ironton, Ohio. This protest is supported by affidavits.
There are also a number of counter affidavits. I find from an examination of
the papers submitted that the ground of the protest against the payment of
said voucher is that the Daily Star, a newspaper published by the Lawrence
County Publishing Company, was not a paper of ‘“general circulation” as is re-
quired by section 3 of the act passed by the general assembly May 1, 1908 (99
0. L. 261). Among the affidavits is one sworn to by T. A. Jenkins, who swears
that he was a stockholder in the Lawrence County Publishing Company from
its incorporation, and was the secretary-treasurer of said corporation. His affi-
davit also states that the Daily Star was published every day from the first
day of May until the 12th day of November, 1908, and that said paper carried
at the head of its editorial column a sworn statement made by the editor that
the circulation was upward of fifteen hundred.

The term ‘“general circulation” as applied to newspapers has not been clearly
defined by any of our courts. It has been held, however, that a paper which is
only published on Sunday is a newspaper of general circulation and that a news-
paper which has a subscription book open to the public in which subscriptions
are received from people in general is a newspaper of general circulation as
distinguished from newspapers which are circulated to a particular class of citi-
zens, such as an insurance journal, etc. I know of no case, however, that fixes
any limitation upon the number of subscriptions.

Inasmuch as it is conceded that the contract was awarded the Lawrence
County Publishing Company for the publication of the constitutional amend-
ments by the public printer, the presumption is that the paper was qualified
under the statute, and the counter affidavits submitted do not, in my judgment,
destroy this presumption.

I am, therefore, of the opinion that it is your duty to honor the voucher
given to the Lawrence County Publishing Company by the public printer and
to draw a warrant on the state treasurer for its payment, provided the funds
are available.

I herewith return enclosures.

Yours very truly,
U. G. DENXMAN,
Attorney General.
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BUREAU OF INSPECTION AND SUPERVISION OF PUBLIC OFFICES—OHIO
NATIONAL GUARD.

Bureau of inspection and supervision of public offices must eramine accounts
of officers of Ohio National Guard responsible for disbursement of public money.

February 13th, 1909.

Hox. E. M. FrrriNgrox, Auditor of State, Columbus, Ohio.
Dear Sir:—Your communication of recent date is received in which you
submit the following inquiry:

There are about 240 persons of the Ohio National Guard authorized
by law to receive and disburse public funds, received from the state.
Tnder the present system, the adjutant general, by regulation, examines
these accounts, but no report is made by or required of him to this de-
partment.

Query: Is the act creating the bureau of inspection and supervision
of public offices of sufficient scope to include the examination and inspec-
tion of the accounts of commanding officers of military organizations
of the Ohio National Guard? :

In reply I beg to say section 2 of the act creating the bureau of inspection
and supervision of public offices is as follows:

“The auditor of state through said bureau shall formulate, prescribe
and install a system of accounting and reporting, in conformity with
the provisions of this act, that shall be uniform for every public office
and every public account of the same class, and which shall exhibit true
accounts and detailed statements of funds collected, received and ex-
pended for account of the public for any purpose whatever, and by all
public officers, employes or other persons, such accounts to show the
receipt, use and disposition of all public property, and the income, if
any, derived therefrom, and of all sources of public income and the
amounts due and received from each source, all receipts, vouchers and
other documents Kkept, or that may be required to be kept, necessary to
isolate and prove the validity of every transaction, and all statements
and reports, made or required to be made, for the internal administra-
tion of the office to which they pertain, and all reports published, or
that may be required to be published, for the information of the people,
regarding any and all details of the financial administration of public
affairs.”

TUnder the provisions of this section it is the duty of the auditor of state,
through said bureau, to inspect and supervise every public office and the ac-
counts thereof in the state. If the 240 persons of the Ohio National Guard,
mentioned in your inquiry, are public officers and perform public functions, then
the act creating the hureau of inspection and supervision of public offices will
apply. A public officer is one who exercises a part of the sovereign power of the
state, and in my judement, an officer of the national guard who receives and is
responsible for the disbursement of public money appropriated by the legisla-
ture is a public officer. It therefore follows that as such officers they are amen-
able to the provisions of the act above quoted, and you, as auditor of state, are
required to make the necessary examinations and install such system of ac-
counting as is authorized by said act. Yours very truly,

U. G. DENMAY,
Altorney General.
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JUVENILE ACT—COMMITMENT TO MANSFIELD REFORMATORY—
COST OF CASES.

Cost and expenses of cases where delinquent child has been committed to
Mansfield Reformatory to be paid by counly and not state.

April 26th, 1909.

Hox, E. M. FrrrixgToN, Auditor of State, Columbus, Ohio.
Dear Sir:—Your communication of April 22d is received, in which you
submit the following inquiry:

Section 12 of the juvenile court act, 99 O. L. 194, provid'es that the
juvenile court may commit to the Mansfield reformatory a delinquent
child 16 years of age or over.

Query: Are the costs and expenses in such cases a charge against
the state or should they be paid by the county as provided in sections
11 and 40 of said juvenile court act?

In reply I beg to say section 12 of the juvenile court act provides that a
delinquent child 16 years of age or over who has committed a felony may be
committed to the Ohio State Reformatory at Mansfield; and section 40 provides:

“All fees and costs in all cases coming within the provisions of this
act, together with such sums as may be necessary for the incidental
expenses of such court and its officers, and together with the cost of
transportation of children to the place to which they may be committed
shall be paid out of the county treasury of the county on itemized
vouchers and certified to by the clerk of the court.”

Under the above provisions of the juvenile court act said court has authority
to commit to the Mansfield Reformatory, and all the costs and expenses are
to be paid out of the county treasury.

Section 7332 and succeeding sections or the Revised Statutes provide a
method for the making up of cost bills to be pald by the state in felony cases.
These sections do not, however, in my judgment, apply to commitments by
juvenile courts. It follows, therefore, that the costs and expenses in such cases
as are referred to in your inquiry should be paid out of the county treasury
and are not a charge against the state.

Yours very truly,
U. G. DENMAN,
Attorney General.

FEES, COSTS, EXPENSES, ETC.,, OF SHERIFF AND INTERPRETER—
ITEMS INCLUDED IN COST BILL TO BE PAID BY STATE.

May 18th, 1909.
Hox. E. M. FrrriNgerox, Auditor of State, Columbus, Ohio.

Dear Sik:—Your communication is received in which you submit the fol-
lowing inquiry:
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Are the fees, costs and expenses of the sheriff, in serving a special
jury under the provisions of section 7267 and succeeding sections of the
Revised Statutes, expenses incurred by a sheriff under section 7283,
and the mileage and other expenses of an interpreter appointed under
the provisions of sections 474¢ and b R. S., proper charges against the
state in cases of conviction and commitment to the penitentiary?

In reply I beg to say that you have been heretofore advised by this office
that only such.items of costs as are enumerated in section 7332 of the Revised
Statutes are proper charges against the state in felony cases.

Section 1230 Revised Statutes fixes the sheriff's fees for services performed
under sections 7267, 7268 and 7269 and further provides that such fees shall be
paid by the county. Such fees should not, therefore, be included in the cost
bill to be paid by the state in penitentiary cases.

No compensation is provided by statute for services rendered by a sheriff
under the provisions of section 7283. Such services are therefore gratuitous.
No compensation except a per diem fee of $3.00 is provided for an interpreter
appointed under the provisions of section 474e¢ R. S., which per diem is to be
taxed in the Dbill of costs.

It follows, therefore, that none of the fees, costs and expenses enumerated
in your inquiry are proper items to be included in the cost hill to be paid by
the state except the per diem of the interpreter.

Yours very truly,
U. G. LENMAN,
Attorney General.

MONTHLY AVERAGE—DEFINED-—CONSTRUCTION OF SECTIONS 2736
AND 2737.

May 18th, 1909.

Hox. E. M. FrLrLixaroN, Auditor of State, Columbus, Ohio.
DEeAR Sirk:—Your communication is received in which you submit the fol-
lowing inquiry with a request for an opinion thereon:

Item 16 of section 2737 R. S. is in part as follows:

“The monthly average amount or value for the time he held or con-
trolled the same, within the preceding year, of all moneys, credits or
other effects within that time invested in or converted into bonds or
other securities of the United States or of this state, not taxed, to the
extent he may hold or control such bonds or securities on said ddy pre-
ceding the second Monday of April.”

Query: Do the words “monthly average” mean the number of days
such property is held as compared with the total 365 days in the year,
or does it mean that 30 days or less shall be counted a full month? Do
the words “other effects’” include real estate?

In reply I beg to say the term “monthly average” as used in said section
means, in my judgment, that the total amount of property held in each of the
twelve months, without regard to the number of days such property is held, is
to be divided by twelve, the result of which will be the monthly average of
property held during the year.
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Inasmuch as the property statement required in sections 2736 and 2737 R. S.
applies only to personal property, the term ‘“other effects” does not include real
estate. Yours very truly,

U. G. DENMAN,
Attorney General.

BRIDGEPORT BANK AND TRUST COMPANY—TAX ON BANKS—WHEN TO
MAKE RETURN.

Banks are not required to make return for taxation until actively engaged
in doing business. ' .

Money paid in on stock to agent of bank prior to doing business must be
listed for taxation by stock subscribers and not by agent.

June 8th, 1909.
Hon. E. M. ForriNcerox, Auditor of State, Columbus, Ohio.
DEAR SIR:—Your communication of June 7th, enclosing letter of the Bridge-
port Bank & Trust Company, in which you ask my opinion on the following
questions, is received:

The Bridgeport Bank & Trust Company filed articles of incorpora-
tion December 24th, 1907, with the secretary of state. In January, 1908,
10% of the capital stock having been subscribed and paid as required
by law, the company organized and elected directors. The 10%, amount-
ing to $7,500, was paid to J. C. Heinlein, the designated agent to receive
the same. The president, vice-president, secretary and treasurer were
elected and qualified before the day preceding the 2d Monday of April,
1908. A call was made for the balance of the stock subscription to be
paid as follows: 15% on April 15th, 1908; 25% on April 20th, 1908,
and 509% on May 1st, 1908. A large part of the stock subsecribed for was
not paid until the morning of May 11th, 1308. just before the company
commenced business on that day. Mr. Heinlein made a return to the
auditor of Belmont county of the $7,500, which he had received as
agent, and paid the tax thereon.

1. Was the company required to make return to the county auditor
under the law for the year 1908?

2. Was the company liable for any tax for the year 1908?

3. Was the return of the $7,500 by Mr. Heinlein representing the
original 10% paid in on stock subscription, properly made by him, or
should it have been returned by the individual subscribers of stock as
of the day preceding the second Monday in April, 1908?

In reply I beg leave to submit the following opinion:
The answer to all of your questions, it seems to me, is found in section
2758 of the Revised Statutes, which reads as follows:

“Every company, association or person not incorporated under any
law of this state or of the United States, for banking purposes, who
shall keep an office or other place of business and engage in the business
of lending money, receiving money on deposit, buying and selling bul-
lion, bills of exchange, notes, bonds, stocks or other evidence of indebt-
edness with a view to profit shall be deemed a bank, banker or bankers
within the meaning of this chapter.”
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This section was framed by the legislature with the evident intention of
including within that chapter all individuals or association of individuals doing
a banking business in the state of Ohio, but it was not the intention of the
legislature to place any duties on banks who were not “doing business,” for we
find the following in this section: “Who shall keep an office or other place of
business, and engage in the business of lending money, etc’”” The placing of
these two phrases in conjunction plainly shows the intention of the legislature
to have been to require only such banking institutions to comply with the pro-
visions of this chapter as were actually engaged in banking business at the
time specified therein for making returns of personal property.

I am, therefore, of the opinion that as the Bridgeport Bank & Trust Com-
pany did not actively engage in the banking business until the 11th day of May,
1908, (1) it was not required to make return to the county auditor under the
law for the year 1908; (2) it was not liable for any tax for the year 1908, and
(3) Mr. Heinlein ‘was not required to return the $7,500 in his hands when
he did so.

The duty of listing for taxation the money paid to Mr, Heinlein on or prior
to the day preceding the second Monday of April, 1908 by the stockholders of
said bank rested upon such stockholders.

Yours very truly,
U. G. DEN2IAN,
Attorney Qeneral.

APPROPRIATIONS BY GENERAL ASSEMBLY-—CONSTRUCTION OF.
June 11th, 1909.

Hox. E. M. FrrrixeToN, Auditor of State, Columbdbus, Ohio.
DEARr Sir:—Your communication is received in which you submit the fol-
lowing inquiry:

The amendment to section 2745 as passed by the last general assem-
bly contains this provision: “The auditor of state is hereby directed
and empowered to draw his warrants on the state treasurer in favor of
any insurance company which has paid taxes under the provisions of
section 2745 of the Revised Statutes, when it is made to appear from the
books and records of the superintendent of insurance that such taxes
were paid on premiums remitted direct to the home office of the com-
pany. There is hereby appropriated for such purpose from any funds
in the state treasury not otherwise appropriated, a sum not to exceed
fifty thousand dollars.”

Query: Is the appropriation attempted to be made in the above
paragraph such that the auditor of state is authorized to issue a warrant
on the state treasurer?

In reply I beg to say section 22 of article II of the constitution is as follows:
“No money shall be drawn from the treasury except in pursuance of
a specific appropriation made by law; and no appropriation shall be made

for a longer period than two years.”

You will observe that this provision of the constitution requires a specific
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appropriation. The word “specific’ is defined in the Century Dictionary when
used as adjective as something “distinctly named, formulated or determined, as
a specific sum of money.”

The appropriation made in the above quoted provision by the legislature is
in this language: ‘“There is hereby appropriated for such purpose from any
funds in the state treasuryl not otherwise appropriated a sum not to exceed
$50,000.”

Does this language meet the requirements of section 22, article II of the
constitution? In other words, is this a “specific’”’ appropriation? The purpose
for which the appropriation is sought to be made is specified, but no specific
sum of money is determined. “A sum not to exceed $50,000” is indefinite and
indeterminate. In fact, the legislature has fixed a maximum, but it has appro-
priated no “specific”’ sum of money. It cannot be said that “a sum not to exceed
$50,000” is a specific appropriation of $50,000 for the reason that the language
used conveys no such meaning. Had the legislature intended to appropriate
$50,000 it would have said “there is hereby appropriated for such purpose from
any funds in the state treasury not otherwise appropriated the sum of $50,000.”

I am, therefore, of the opinion that the language used by the legislature in
making this appropriation is insufficient to meet the constitutional requirements,
and that the auditor of state is unauthorized to draw any warrant on the state
treasurer against said appropriation.

Yours very truly,
U. G. DEXMAYN,
Attorney General.

STATE OIL INSPECTOR—OFFICIAL BOND—PAYMENT OF PREMIUM.

Premium on official bond of state oil inspector may not be paid out of re-
ceipts arising from inspection of oil.
July 9th, 1909.

Hox. E. M. FvrLizgToxN, Auditor of State, Columbus, Ohio.

DEAR Sir:—I beg to acknowledge receipt of your letter of July 24, in which
you request my opinion as to the legality of certain disbursements of the state
oil inspector made by way of current expenses at different periods, beginning
September 30th, 1906. The payments in question were for premiums on the
official bond of the oil inspector.

In my opinion these expenditures were illegal, and should not have been
paid out of the receipts arising from the inspection of oil.

The act of April 16th, 1906, 98 O. L. 359, amending sections 395 and 396
of the Revised Statutes, governed the department of oil inspection during the
first portion of the period covered by your inquiry. Section 396 thereof pro-
vided in part that:

“The state inspector of oils, shall, before he enters upon the dis-
charge of the duties of his office, * * # execute a hond to the state
in the sum of $20,000.00 #* #* # which bond shall be for the use of
the state of Ohio, and of persons in any way aggrieved or injured by
the acts or neglect of such state inspector #* * =%,

“The state inspector of oils shall receive an annual salary of
$3,500.00, payable monthly, together with an annual allowance of
$500.00 for traveling expenses, and $600.00 for stenographer, payable
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monthly, to be paid out of the moneys received by him * * * under
this act.

“All fees for inspection under this act * * #* shall be paid
* % * to the state inspector of oils * * *

“The state inspector of oils shall pay into the state treasury quar-
terly all moneys received by him directly or through deputy inspectors
under this act after first paying therefrom all money dque him * * #
under the provisions of this act up to that date.”

The act of May 9, 1908, 99 O. L. 513, succeeded the act above quoted, and is
now in force as applicable to the department of oil inspection. Section 2 thereof
provides in part as follows:

“Before entering upon the discharge of the duties of his office, the
state ingpector of oils shall # * % execute and deliver a bond to the
state in the sum of $20,000 * * =*.”

Section 5 provides in part that:

“The state inspector of oils shall receive an annual salary of
$3,500.00, which shall be in full for all services performed under this
act, payable monthly, together with an annual allowance of $600.00 for
traveling expenses, and $720.00 for stenographer, payable monthly, to
be paid out of the moneys received by him under this act.”

Section 9 provides in part that:

‘“The state inspector of oils shall pay into the state treasury, quar-
terly, all moneys received by him under this act, after first paying there-
from all money due him or said deputy inspectors, and all expenses
incident to the proper conduct of his office under the provisions of this
act before that date.”

The following considerations support the conclusion above set forth, viz.:

1. The expenditure in question is not expressly authorized by either of the
acts above quoted. Public moneys may not be expended in the absence of ex-
press or implied statutory authority.

2. The requirement that bond be furnished is not one of the duties of the
office of state inspector of oils; it is an act of qualification, a condition precedent
to the exercise by the inspector of the powers and duties of his office; it is an
act committed by him as a private individual, and not in his official capacity.
It is a thing which must be done before he enters upon the duties of his office,
and is thus to be classified with the procurement of a commission. Accordingly,
there would be as much ground for contending that the state should pay the
commission fee of the inspector as that it should pay the premium on his bond.

3. The obligation to pay the premium is separate and apart from the obli-
gation on the bond itself, and the premium does not constitute the consideration
for the surety’s undertaking.

Stearns on Suretyship, section 253.

Therefore, the state, which is the obligee, is a stranger to the agreement
of the principal to pay the premium to the surety. This consideration would

11—A. G.
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operate to exclude the payment of the premium from the catalogue of ‘“expenses
incident to the proper conduct of his office” should it be sought to justify it
under that language.
The disbursements, therefore, should not be allowed.
Very truly yours,
‘W. H. MILLER,
Assistant Attorney General.

OH10 PENITENTIARY-—TRANSFERRING PRISONER AFTER JUDGMENT OF
CONVICTON REVERSED—COST OF.

Where prisoner convicted and sentenced to penitentiary by common pleas
court and such court reversed by reviewing court cost of transportation of such
prisoner to custody of sheriff of county to be paid out of cash account of warden.

July 16, 1909.

Ho~n. E. M. FuLriNeTON, Auditor of State, Columbus, Ohio.
DEeAR SIR:—Your communication is received in which you make the follow-
ing statement of fact and inquiry for the opinion of this department thereon:

A party is convicted in the common pleas court of a penitentiary of-
fense and sentenced and committed to the penitentiary. Thereafter a
reviewing court reverses the judgment of the common pleas court and
grants a new trial and the warden of the penitentiary returns the per-
son to the county from which he came and delivers him into the custody
of the sheriff.

Query: (1) In case the prisoner is again convicted and committed to
the penitentiary, how shall the cost and expense of the warden in
transporting this prisoner be paid?

(2) In case the prisoner is acquitted, how shall the cost and ex-
pense of the warden in transporting this prisoner be paid?

Crimes in the state of Ohio are statutory. The costs incident to the trial
of a person charged with such statutory crime are fixed by statute.
Section 7366 R. S. provides that:

“If a new trial is ordered, the warden shall forthwith cause the
defendant to be conveyed to the jail of the county in which he was con-
victed and committed to the custody of the sheriif thereof.”

This section does not provide for the expense incurred by the warden in
making such conveyance of the prisoner to the jail of the county in which he
was convicted. Furthermore, I find no other section of the Revised Statutes
making express provision for such expenditure. This item of expense cannot
legally be taxed as part of the costs in the trial court, neither can it be legally
taxed as fees of any officer connected with the trial court or county in which
the prisoner was convicted.

It remains, then, to inquire if the warden of the penitentiary has an avail-
able fund subject to his order out of which he can legally pay the expense in-
curred in making return of the prisoner. The prisoner, when committed to the
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state penitentiary by sentence of the common pleas court, becomes a liability of
the state, and in the absence of express provision to the contrary it would seem
that the state must bear the expense of the prisoner’s return in case of a new
trial being granted him. The warden of the penitentiary should not be re-
quired to bear this expense himself, as an individual, if by any reasonable con-
struction the fund can be charged to the statute governing the current expense
fund subject to the warden’s order and providing for the maintenance and in-
cidental expenses of the institution. Therefore, I think it is plausible reasoning
to so construe the statutes relating to the cash account of the warden, and par-
ticularly section 7400 Revised Statutes, as allowing and authorizing the warden
to pay this expense occasioned by the return of the prisoner to the proper eounty
out of said fund, and this would be true whether the accused might be acquitted
or convicted upon new trial.
Yours very truly,
’ W. H. MILLER,
Assistant Attorney General.

MANNER OF ADVERTISING AND LETTING BIDS FOR PUBLIC BUILDINGS
—SEC. 782 CONSTRUED.
April 6, 1909.

Hox. E. M. FrrLiNctoN, Auditor of State, Columbus, Ohio.
Dear Sir:—I have your letter of March 30th in which you submit and
ask my opinion upon the following facts and questions:

Kindly give me your opinion on the following propasition involving
the construction of section 782, Revised Statutes. In this section is
found in parenthesis the following clause: ‘“Excepting the penitentiary.”

This exception is made to apply in the general appropriation bill
to the Boys’ Industrial School and the Institution for Feeble-Minded
Youth.

1 would like to know whether the exception above referred to ex-
cepts these institutions from the provisions of the other sections in this
chapter, or any one of them, in addition to section 782.

Section 782 of the Revised Statutes, and the sections following this one in the
chapter in which it appears, prescribe the method of advertising for bids and let-
ting contracts for the construction of public buildings and structures, and for pro-
viding, in substance, that before any contract shall be let the board of trustees
stall prepare plans, specifications, estimates, etc., and these shall be filed for the
mspection of all persons who wish to bid; and it is further provided how the ad-
vertisements shall run and when the bids shall be opened, etc.,, on those plans.

In section 782, however, there is an express exception as to the penitentiary,
and that section provides only for the making of the plans. But in all the
sections following section 782, those plans are referred to, and, in my opinion,
the sections following section 782 do not apply to the penitentiary, in making
repairs on the same. The appropriation bill in appropriating money for repairs,
or new construction at the Boys’ Industrial School and at the Institution for
Feeble-Minded Youth, provides that with reference to these two institutions the
same exception shall apply in advertising the work as is provided for in section
782 with reference to the penitentiary.
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" I am, therefore, of the opinion that the exception referred to in your letter
excepts these two institutions from the provisions of the other sections in the
chapter, in addition to section 782.

Very truly yours,
U. G. DENMAN,
Attorney General.

COLE LAW—REPORTS—FILING OF BY CORPORATION.

All corporations required to file reports under Cole law doing business in
this state on or after May 1st, are liable for tax even though they have ceased
to do business before time of annual reports.

June 28, 1909.

Hox. E. M. FurLixeToN, Auditor of State, Columbus, Ohio.

DEAR Sir:—Your letter concerning the above company is received. You
state in substance that this company went out of business some time in October,
1908, and inquire whether the company should file its report in May, 1909, and
pay the excise tax under the Cole law for the current year.

The Cole law provides that any person or persons, joint stock associations,
or corporations enumerated therein, doing business in this state, shall annually,
between the 1st and 31st days of May, file with the auditor of state a statement
showing, among other things, the gross receipts of the company for the year
then next preceding the first day of May. This statement or report is submitted
to the state board of appraisers and assessors, who determine the gross receipts
of the company. It then becomes the duty of the auditor of state in the month
of November, annually, to charge and collect thereon a fee in the nature of an
excise tax of one per cent. upon the gross receipts of the company.

I am, therefore, of the opinion that all companies required to file reports
and pay excise taxes under the Cole law, doing business in this state on or after
the 1st day of May of any year are liable for the excise tax even though they
may have ceased to do business before the time of filing the annual report or
paying the annual excise tax. State v. Rodecker, 145 Mo. 450.

Yours very truly,
: U. G. DENMAN,
Attorney General.

PAINE LAW—DIRECTOR OF PUBLIC SAFETY—AUTHORITY TO DRAW
VOUCHERS.

Director of public safely appointed by mayor under section 146 Paine law
is lawful and proper authority to draw vouchers for department of public safety;
former board of public safety has no authority after August 1, 1909.

August 19, 1909.

Hox. E. M. FurLineroN, Auditor of State, Columbus, Ohio.

Dear Sir:—I have your letter of August 17th, requesting my opinion upon
the following facts and questions submitted to you by Feoster G. Burdell, di-
rector of public safety for the city of Columbus:
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“TUnder the provisions of the Paine law, Mayor Charles A. Bond, of
the city of Columbus, on August 1, 1909, appointed me the director of
public safety for the said city of Columbus and abolished the old board
of public safety.

“Mr. Connor, who was a member of the board of public safety, still
insists upon acting in this capacity, signing pay-rolls, etc., upon the
ground that the old board of public safety is still in existence.

“The city auditor and city trcasurer refuse to honor vouches signed
by me as the director of public safety under the Paine law. I would like
an opinion from your department as to whether vouchers signed by me
as the director of public safety should be honored by the city auditor
and city treasurer, and also whether vouchers signed by me as the di-
rector of public safety and Mr, Connor as director of the board of public
safety are legal and should be paid by the city auditor and city treas-
urer?”

The facts and questions above quoted from Mr. Burdell require a construc-
tion of the Paine law, and particularly that portion of it providing for the direc-
tor of public safety. The last section—section 3—of this law reads as follows:

“Section 3. This act shall take effect and be in full force on and
after August 1, 1909, provided that all elected officers shall serve out
the terms for which they have been elected, except that the provisions
of sections 157, 158, 159, 160, 161, 162, 163, 164 and 165 shall be in full
force and effect from and after January 1, 1910.”

The Paine law amends sections 129, 131, 138, 139, 140, 141, 144, 145, 146,
147, 153, 154 and 227 of the original code, in addition to the sections specifically
mentioned in the above quoted section 3, and it supplements original section
154 by adding two new sections, namely, section 154-¢ and section 154-b.

The last section in the Paine law-—section 3—as quoted above, provides in
effect that the whole act; that is, the whole Paine law, shall take effect and
be in full force on and after August 1, 1909, except that all elected officers of
the cities shall serve out the terms for which they have been elected, namely:
the balance of this year, 1909, and except further that the provisions of sections
157, 158, 159, 160, 161, 162, 164 and 165 as amended in the Paine Bill, shall not
take effect until January 1, 1910. Section 163, as mentioned in this last section
3 of the act is not amended by the Paine Bill, and the number “163,” included in
section 3 as above quoted, was undoubtedly placed there through mistake; but,
in any event, it has nothing to do with the question in hand.

The amended sections, therefore, in the Paine Bill which took effect August
1, 1909, under the language of section 3 of the act as above quoted, are sections
129, 131, 138, 139, 140, 141, 144, 145, 146, 147, 153, 154 and the supplemental
sections to 154, namely: 154-a and 154-b. Sections 146, 147, 153 and 154 as amend-
ed in the Paine Bill, and which, according to the last section (section 3) of the
bill, took effect and came into full force on August 1, 1909, read as follows:

“In every city‘ there shall be a department bf public safety which
shall be administered by a director of public safety. The director of
public safety shall be an elector of the city and he shall be appointed
by the mayor and shall serve until his successor is appointed and
qualified.

“The director of public safety shall be the chief administrative au-
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thority of the fire, police, charity, correction and building departments
and shall have all powers and duties connected with and incident to the
appointment, regulation and government of these departments, except
as otherwisa provided by law. He shall make all contracts in the name
of the city with reference to the management of these departments, and
for the erection or repair of all buildings or improvements in connection
with said departments and for the purchase of all supplies necessary
for said departments, subject to the restrictions imposed by law.

“He shall manage and make all contracts in reference to the police
stations, fire houses, cemeteries, and reform schools, houses of correc-
tion, infirmaries, hospitals, werk houses, farms, pest houses, and all other
charitable and reformatory institutions now or hereafter established
and maintained. And in the control and supervision of such institu-
tions, said director shall be governed so far as consistent with this
act by the provisions of sections 2050, 2051, 2052, 2053, 2053-1, 2053-2,
2054, 2055, 2056, 2057, 2058, 2059, 2060, 2061, 2062, 2063, 2064, 2065, 2067,
2068, 2069, 2070, 2071, 2072, 2073, 2074, 2075, 2076, 2077, 2078, 2081, 2092,
2093, 2094, 2099, 2100, 2102, 2105, 2106, 2165, 2168, 2169, 2171 and 2172,
of the Revised Statutes of Ohio.

“The director of public safety shall classify the service in the police
and fire departments in conformity with the ordinance of council de-
termining the number of persons to be employed therein, and shall make
all rules for the regulation and discipline of such.departments except as
otherwise provided in this act.

“The director of public safety shall have power to make all con-
tracts and expenditures of money for acquiring lands for the erection or
repairing of station houses, police stations, fire department buildings,
fire cisterns, and plugs that may be required, and for the purchase of
engines, apparatus, and all other supplies necessary for the police and
fire departments, and for all other undertakings and departments under
the supervision of the department of public safety; provided that no
obligation involving an expenditure of more than five hundred dollars
shall be created except when first authorized and directed by ordinance
of council. In making, altering or modifying such contracts, the direc-
tor of public safety shall be governed by the provisions of section 143
hereof, except that all bids shall be filed with and opened by the di-
rector of public safety.

“He shall make no sale or disposition of any property belonging
to the city without first being authorized by resolution or ordinance of
the city council.”

Section 146 just quoted provides that there shall be a department of public
safety in every city, which shall be administered by a director of public safety;
that he shall be appointed by the mayor and shall serve until his successor is

_ appointed and qualified.

and

was

Sections 147, 153 and 154 define many of his duties, and, as above stated,
these sections all went into effect and full force on and after August 1, 1909,
my conclusion is that beginning with that day, August 1, 1909, the boards
of public safety in the various cities of the state were abolished, and that it
the duty of the mayor in each city to appoint a director of public safety,
under section 146 as above quoted, and that, beginning with that day, the
boards of public safely in office up to that time had no further powers, nor

could they exercise any further duties under the law.
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It would seem there can be no doubt about the correctness of this con-
clusion, not only bLecause of the fact that the last section of the Paine Bill, sec-
tion J, puts all of the amended sections from 129 up to and including 154,
into full force and operation on August 1. 1909, but from the further fact that
the proviso in this- last section J retains certain officers, namely: all elected
officers, in office to serve out the terms for which they have been elected. Such
elected officers are, of course, the mayor, president and members of council,
boards of public service, city auditor, city treasurer, city solicitor, etc. The
boards of public safety are appointed officers, but the statute does not provide
that they shall remain in office during the term for which they were appointed.

In my opinion, therefore, the city auditor and city treasurer in each city,
should henor and pay vouchers signed by the director of public safety appointed
by rh. mayor, under said section 146, as quoted herein, assuming, of course, that
such vouchers are drawn for lawful purposes. In other words, such director
is the lawful and proper officer fo draw vouchers in the department of public
safety for such purposes as the law requires. The former boards of public
safety have no authority under the law. A voucher signed for a lawful purpose
by the director of public safety appointed under said section 146, is a valid
voucher. If a person, or persons, formerly a member, or members, of the board
of public safety, should see fit to sign such vouchers along with such director
of public safety so appointed, that action on the part of such persons will not
affect the voucher one way or another. The signing and issuing of the voucher
by the director of public safety so appointed, under section 146, is the only au-
thoritative action.

The question submitied presents another which I deem it my duty to suggest
and answer at this time, namely: the question whether members of the former
boards of public safety should be paid their salaries where they, for any reason,
are still assuming to act, and on this question my opinion is that, since these
boards were abolished by the Paine law, beginning with August 1, 1909, it will
not be legal for them to draw any salary from that time on, and for that reason
neither the city auditor nor the city treasurer should honor or pay any voucher
for such salaries. Very truly yours,

U. G. DENMAYX,
Attorney General.

BOND OF ASSISTANT QUARTERMASTER GENERAL—PREMIUM NOT TO
BE PAID BY STATE.
August 30, 1909.

Hox. E. M. FuLLiNgTON, duditor of State, Columbus, Ohio.

Dear Sir:—Your letter of August 26th requests my opinion as to the legality
of a voucher presented to your department by the Illinois Surety Company for
the premium on the official bond of the assistant quartermaster general and dis-
bursing officer in the department of the adjutant general.

The bond described in your letter is evidently given in compliance with
section 14 of the act of congress passed .June 21, 1903, which directs the gov-
ernors of the several states and territories to designate officers of their com-
mand as disbursing officers for the purpose of distributing among the several
states and territories the sums appropriated in accordance with the provisions
of that act by the federal congress.

Surety company bonds are not required by the act or by the army regulations
(see paragraph 566 of the latter), but are permitted thereby (paragraph 571).



168 ANNUAL REPORT

Inasmuch as the assistant quartermaster general as disbursing officer could have
secured a personal bond under the federal laws and regulations, I am of the
opinion that the premium on his surety company bond is not payable out of
the funds appropriated for the use of the adjutant general’s department by the
general assembly of the state of Ohio, although the duty to give bond is imposed
upon him as an officer, and although in discharging this duty he and his su-
periors are vested with discretion as to the sufficiency of the bond to be fur-
nished. I therefore advise that the voucher described by you be not honored.
Yours very truly,
U. G. DENMAN,
Attorney General.

LIQUOR TAX—COUNTY AUDITOR—DUTY TO ACCEPT APPLICATION TO
ENGAGE IN BUSINESS.

County auditor may not accept application to engage in liquor business where
applicant has wviolated provisions of Dean law, and auditor in dry county should
not accept application to engage in liquor business.

September 13, 1909.

Ho~. E. M. FuLLingroN, Auditor of State, Columbus, Ohio.
DEeAR SIR:—You request my opinion upon the following questions:

1st. Is it the duty of the auditor of a county, made dry on account
of a Rose local option election, to accept the application of a person to
engage in the liquor business and certify the same to the county treas-
urer before the person has violated the law by engaging in the sale of
liquor within the dry territory?

2nd. May the county auditor refuse a license to a saloon-keeper
who has violated any of the provisions of the Dean law?

The Dow-Aikin law in its present form contains no provision respecting the
filing of an application on the part of a person who desires to engage in the
business of trafficking in intoxicating liguors. The following are all the pro-
visions of the lJaw with rcspect to the commencement of such a business during
the tax year and the duties of the county auditor in the premises:

Sec. 3, sec. 4364-11 R. S.:

“When such business shall be commenced in any year after the
fourth Monday in May, such assessment shall be proportional in amount

to the remainder of the assessment year * # and be payable upon the
date of such commencement = * =

Sec. 5. Sec. 4364-13 R. S.:

“* & ]f any assessment afor<said shall not be paid when due there
shall be added a penalty thereto of twenty per centum which shall be
collected therewith.”

Sec. 4364-14 (sec. 6) R. S.:

“# & * Tpon receiving satisfactory information of any such
business liable to assessment * * not returned by the assessor (the
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county auditor) shall forthwith enter the same upon such duplicate
and upon the county treasurer's copy thereon.”

Inasmuch as the statutes above gquoted impose no mandatory duty upon the
auditor to accept an application, i. e., a statement of intention to engage in the
business before the business is actually begun, I am of the opinion that in a
dry county the county auditor not only need not, but should not comply with
the request that such a business be placed upon tha duplicate. So to comply
would seem in a sense to sanction a traffic illegal under the law and by the de-
cision of the electors. Upon broad grounds of public policy, therefore, the auditor
should not only refuse to honor a so-called application to be placed upon the
tax duplicate, but he should in no event cause an assessment to be placed against
a person under the Dow law until the local option law has been violated.

With respect to your second question, I may say that I have examined the
Dean law (100 O. I. 89) and find therein no specific authority in the county
auditor to refuse a license to a saloon-keepzr for any reason whatever. The
word “license” is a misnomer. Doubtless it is anticipated that an application
similar to that described in your first question may be made by the person who
has violated the act last above cited. In case such an application is made, the
situation thus presented would be substantially identical with that supposed in
your first question, and the duties of the auditor would, in my judgment, be
the same in both instances. Yours very truly,

U. G. DEXNMAN,
Attorney General.

STATE ARMORY BOARD—EXPENSES AND SALARY OF MEMBERS.

Per diem and expenses of state armory board may not be paid from appro-
priation of 0. N. Q. for inspection and examination when such services were
rendered solely on authority of being member of board.

September 20, 1909.

Hox. E. M. FrLuixuroN, Auditor of State, Columndus, Ohio.

Dear Sir:—I beg to acknowledge receipt of the following letter from you
under date of Scptember 16th:

“There has been submitted to this department by the adjutant gen-
eral a bill of Col. B. L.. Bargar, member of the state armory board, for
per diem and expensis incurred by him in the performance of the
duties entailed on that board. The adjutant general requests payment
of this bill out of the appropriation for the Ohio National Guard for
‘Inspections and Examinations’ (Ohio Laws 100, page 31). In support
of this request, reference is made to an act, known as the state armory
board law (Ohio Laws 100, page 25, sections 3084 and 3085, Revised
Statutes).

“Please advise me if, in your opinion, payment of this bill can be
made from the item in the bLill ahove referred to on authority of the
adjutant general.”

An examination of the entire act found in 100 O. L. 25, being the state
armory board act, so-called, discloses that the function of the board thereby
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created relates exclusively to the management, care and maintenance of armories
provided and maintained by the expenditure of a fund known as the ‘state
armory fund,” not available until after January 1, 1910, and such moneys as may
come into the hands of the board from donations. No provision is therein made
for inspection of such armories by military officers, nor, in short, for the exer-
cise of any control, save that over the construction and business management
of such armories. I have heretofore held, in this connection, that, at the time
the act was passed and until after January 1, 1910, the armory board could
exercise no power whatever, save in the expenditure of the moneys received
from donations, etc.

From this conclusion the further conclusion follows that section 3085, which
provides for the inspection of existing armories, remains in force, at least until
January 1, 1910. That section is in part as follows:

“The state, acting through the adjutant general, * #* shall pro-
vide for each organization a suitable armory ¥ * which armory shall
be inspected and approved by an officer detailed by the commander-in-
chief, whose report shall be filed in the office of the adjutant general
* % and the sum of seven hundred dollars shall be paid to the adjutant
general each year to pay for the expenses of inspecting such armories,
*# % which sum shall be provided for by general appropriation * *.”

This general appropriation appears to be carried in the appropriation act
found in 100 O. L. 30-31 and from the staiement in your letter I assume that
the item for “inspections and examinations” constitutes the fund from which
the seven hundred dollars, payable under section 3085, should be taken.

Putting it in another way, the service of inspection is not one which, at
present, devolves upon the members of the state armory board as such members;
it is the duty of the adjutant general to detail officers to make such inspection
of existing armories under section 3085; and for such service officers so detailed
are entitled to compensation as provided by law. Section ?:084 R. S. provides for
the compensation of officers detailed upon inspection duty.

Payment of Colonel Barger’s bill, as mentioned in your letter, cannot there-
fore be made by the adjutant general from the appropriation made under 100 .
0. L. p. 31 for “inspections and examinations” for the reason that from your
letter it appears that he was never detailed by the adjutant general to make the
inspections in question, but it does appear, on the contrary, that he simply
made such inspections as a member of the state armory board. If, prior to
the making of such inspections, the commander-in-chief had detailed Colonel
Barger or any other officer, as provided under section 3085, to make such in-
spections the expenses incurred on such inspections could have been paid from
the fund in question; but since it appears that no such detail was made and
that the officer procceded in the matter as a member of the state armory board,
there is no way in which he can be reimbursed except through a future appro-
priation by the general assembly.

Yours very truly,
U. G. DE~NMAN,
Attorney General.



ATTORNEY GENERAL. 171

INTOXICATING LIQUOR—APPLICATION TO SELL—QUALIFICATION OF
APPLICANT.

An applicant who desires to engage in sale of intoricating liquors uercly
answering that “first papers have heen takei ont™ does not comply with act in
100 0. L. 89.

A woman may be an unnaturalized resideint.

October 15, 1909.

Hox. E. M. FrrLiNeTON, Auditor of State, Columbus, Ohio.

Dear Sir:—I am in receipt from you, with request for an opinion thereon,
inquiries submitted to you by Hon. D. T. Davies, Jr., auditor of Lucas county,
Ohio, as follows:

First: TUnder section 5, in making application for the privilege to
engage in the sale of intoxicating liquors as provided for in section 5 of
an act providing against the evils resulting from the trafficking in in-
toxicating liquors, as amended 100 O. L. 89, is the requirement thereof
met with when the reply is that “first papers have been taken out?”

Second: Can a woman bz an unnaturalized resident?

Replying thereto I beg to say that question one of section 5 referred to in
your first inquiry is as follows:

“Are you or if a firm, is any member of your firm an alien or an
unnaturalized resident of the United States?”

-

The said section 5 also contains the following provision:

“And if, after one year from the passage of this act any of the
questions, number one to five aforesaid, be answered in the affirmative,
or if said person, corporation or co-partnership shall fail or refuse to
answer the same and sign and verify them hefore such assessor then,
if thercafter said person, co-partnership or corporation shall engage in
the sale, giving away or furnishing intoxicating liquor as a beverage,
he (or if a firm, the members of the firm or if a corporation the officers
of such corporation) shall be guilty of a misdemeanor, etc.”

Section 4 of the naturalization act of June 29, 1906, U. S. Statutes 19056
part one, page 596, provides the manner in which an alien may be admitted
to become a citizen of the United States.

It is clear from a reading of this section that his declaration on oath to
the clerk of the proper court that it is his bona fide intention to become a citi-
zen of the United States, and “taking out his first papers” does not make him a
naturalized resident of the United States. Iie is an unnaturalized resident of the
United States until he has, after full time has elapsed as provided for in said
section, taken the final oath prescribed therein to be administered to such
applicant for citizenship, and further and subsequent to this oath not until the
court is satisfied that

“immediately preceding the date of his application he has resided con-
tinuously within the United States five years at least, and within the
state or territory where such court is at the time held one year at least,
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and that he has behaved as a man of good moral character, attached to
the principles of the constitution of the United States and well disposed
to the good order and happiness of the same. In addition to the oath
of the applicant the testimony of at least two witnesses, citizens of the
United States, as to the facts of residence, moral character, and attach-
ment to the principles of the constitution shall be required, and the name,
place of residence and occupation of each witness shall be set forth
in the record.”

Therefore, an applicant for the privilege of selling intoxicating liquors
within this state, answering that he has taken out his first papers, or failing to
answer such question thereby shows his disqualification to engage in such busi-
ness. If a member of a firm or partnership proposing to engage in the business
of selling intoxicating liquors is not a naturalized resident of the United States,
as above defined, and therefore a citizen, then said partnership may not engage
in said business.

In reply to your second inquiry as to whether a woman may be an un-
naturalized resident, it is first necessary to determine the meaning of “un-
naturalized resident” as used in the statute under consideration. In Bouvier’s
Law Dictionary the word “resident’ is defined as “one who has his residence in
a place.” In consideration of this act this definition may be applied as mean-
ing the place where a person dwells or abides and does not necessarily mean a
citizen in a legal sense.

From this conclusion an ‘““unnaturalized resident,” as used in the act,
may be defined as a person of foreign birth who has not become a citizen by
adoption or naturalization, as distinguished from a native-born or natural born
citizen or from a naturalized citizen, and it is applicable to both men and women.

Yours very truly,
. U. G. DENMAN,
Attorney General.

QUADRENNIAL APPRAISEMENT ACT—SERVICES EXPERT ASSISTANTS
MAY RENDER BOARD OF ASSESSORS.

November 24, 1909.

Hox. E. M. FurLLIxgroN, Auditor of State, Columbus, Ohio.

DeAr Siz:—Your communication is received in which you submit the fol-
lowing inquiry:

Senate bill No. 99, to provide for the election of assessors of real
property, contains in section 7 thereof this provision: “Any board of
real estate assessors in any city, elected under the provisions of this act,
which shall deem it necessary to enable them to complete within the
time herein prescribed the proper listing and valuation of the real prop-
erty within such municipality, shall have power to employ a chief clerk
and employ such expert assisianis as such board may deem necessary.”

Query: What is meant by “expert assistants?”’ May such assist-
ants be employed to gather information respecting the value of prop-
erty to be assessed, and perform such other services as are necessary
to assist the board in arriving at a proper valuation of the real estate
of the city?
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The above quoted provision of section 7 of the bill expressly provides that
said board shall have the power to employ a chief clerk and appoint expert
assistants for the purpose of enabling them “to complete within the time herein
prescribed the proper listing and valuation of the real property within such
municipality.” It follows, therefore, that such expert assistants so appointed
will be authorized to assist under ithe direction of the board of real estate asses-
sors in listing and valuing the real property within the municipality.

Yours very truly,
U. G. DexN3AN,
Attorney General.

DAIRY AND FOOD COMMISSIONER—LIQUOR TAX INSPECTORS' APPRO-
PRIATION—CONSTRUCTION OF.

November 24, 1909.

Hox. E. M. FrruixeroN, Auditor of State, Columbus, Ohio.

DeAr Sir:—I have your letter of November 17th, enclosing the letter of
R. W. Dunlap, dairy and food commissioner, in which Mr. Dunlap inquires
whether the appropriation for “salaries of twelve deputy inspectors for the col-
lection of the liquor tax under the Cain law at $1,300.00—$15,600.00,” may be
used to pay salaries of more than twelve deputy inspectors at any one time.

Mr. Dunlap in his letter states that at the time this appropriation became
available and for some time thereafter there were fewer than twelve deputy
inspectors in his department and that consequently the compensation of the full
force of twelve inspectors payable from now until the end of the first quarter
of the current fiscal year if paid out of this fund will not exhaust the same.
He also states that during the remainder of the first quarter of the fiscal year
there will be such additional work for inspectors to perform under the Cain law
as to make it desirable, if legal, to employ additional inspectors and to pay
their compensation out of the balance of the fund without, of course, exceed-
ing the amount appropriated. You request my opinion on the query thus pre-
sented.

Neither the Cain law, so called, being section 4364-14¢ R. S., nor the act
relating to the powers and duties of the dairy and food commissioner, section
409-10 R. S., limits the number of deputy inspectors which the dairy and food
commissioner may appoint. The latter section expressly confers upon the dairy
and food commisioner the power “to employ such * * inspectors * * * ag
may by him be deemed necessary for the proper enforcement of the laws, their
compensation to be fixed by the commissioner.”

The appropriation law, which is, of course, a general statute having force
and dignity equal to that of the sections of the Revised Statutes above quoted,
should, in my judgment, be construed so as to accord with those sections. Three
limitations upon the power of the inspector are imposed by the act, viz:

1. That the aggregate amount of salaries paid shall not exceed $15,000.

2. That no deputy inspector shall receive a salary in excess of $1,300 per
annum,

3. That no more than twelve inspectorships for the whole year may be
created by the commissioner.

However, if the commissioner sees fit to create only six additional inspec-
torships during a portion of the year he may, in my judgment, appoint more
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than twelve for the balance of the year so long as the foregoing limitations are
not violated.
I therefore conclude that with the foregoing qualifications the query of Mr.
Dunlap should be answered in the affirmative.
Yours very truly,
U. G. DENMAYX,
Attorney General.

LIBRARY TRUSTEES —PAYMENT OF EXPENSES OF LIBRARIAN TO CON-
GRESS OF LIBRARIANS. ’

November 29, 1909.

"Hox. E. M. FurLiNeroN, Auditor of State, Columbus, Ohio.

DeAr Sir:—I beg to acknowledge receipt of your letter of October 11th, in
which you request my opinion as to the authority of the board of library trustees
of the city of Toledo to send their librarian to a congresg of librarians and to
pay his expenses actually incurred in attendance thereat.

In my opinion, section 4002-23 R. S. confers upon the board of trustees of
the Toledo library very broad discretion in the matter of the expenditure of the
funds in its control to the end that “the spirit and intent of this act in estab-
lishing and maintaining the best public library and reading-room within the
means at their disposal” may be carried out. I do not believe that so long as
this discretion is not abused it may be disturbed and I am satisfied that the
case constitutes an apparent, though not a real, exception to the rule that public
moneys may not be disbursed save under authority of specific provisions of
law. In other words, the broad and general language of the section cited is
sufficient authority for the expenditure in question.

I herewith return the letter of Mr. Swayne, as requested by you.

Yours very truly,
U. G. DENMAN,
Attorney General.

GIRLS’ INDUSTRIAL HOME—PAROLE OFFICERS—APPOINTMENT AND
EXPENSES OF.

Trustees of Girls’ Industrial Home only authorized to appoint one parole
officer. Salary and expenses of such officer may not be paid out of appropriation
for transportation and prosecution of convicts.

December 13, 1909.

Hox. E. M. FrLLixaroN, Auditor of State, Columbus, Ohio.

DeaR SIR:—Your communication is received in which you submit the fol-
lowing statement of facts with a request for an opinion thereon:

The board of trustees of the Girl’s Industrial Home have appointed
two parole officers, to-wit, Laura A. Marlow and Maie Runyan. The
duties of said officers are to find suitable homes for the girls committed
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to the Girls' Industrial Home. The itemized statements for salary and
expenses of each of these officers have been pres:nted to your depart-
ment for payment.

Upon this statement of facts you submit the following questions:

1. Is the board of trustees of the Girls’ Industrial Home authorized
to aproint more than one parole officer?

2. Should the salary and expenses of a parole officer or officers for
the Girls’ Industrial Home be paid out of the appropriation for prosecu-
tion and transportation of conviets?

In reply I heg to say chapter 12, title 5 of the Revised Statutes, which re-
lates to the Girls’ Industrial Home, contains no provision for the appointment
of a parole officer for said institution, neither is there any provision for paroling
the girls committed thereto, and I understand, as a matter of fact, no girls are
paroled. However, section 33 of the juvenile act, passed April 23, 1908, (99 O. L.
192) does require the board of trustees of the Girls’ Industrial Home

“To maintain an agent of such institution, whose duty it shall be
to examine the home of children paroled from such institution for the
purpose of ascertaining and reporting fo said board of trustees whether
they are suitable homes; to assist children paroled or discharged from
such institution jin finding suitable employment, and to maintain a
friendly supervision over paroled inmates during the continuance of
their parole; such ag:nt shall hold office subject to the pleasure of the
board * * * and shall receive such compensation as such board may
determine out of any funds appropriated for such institution applicable
thereto.”

Section 9 of the probationary act, passed May 9, 1908, (99 O. L. 339) is as
follows:

“The auditor of state shall issue his warrant upon the state treas-
urer to pay from the appropriation for conviction and transportation
of convicts, the salaries and necessary expenses of the field officers,
upon presentation of itemized vouchers properly approved by the board
of managers. In the same manner shall be paid the salaries and ex-
penses of the parole officers of the hoys’ industrial school and the girls’
industrial home.”

While this section provides for the payment of parole officers for both the
boys’ industrial school and the girls’ industrial home, yet in the conduct of the
two institutions there is a radical difference in regard to the parole of inmates.
In the boys’ industrial schools, boys, under certain conditions, are permitted to
go on parole from the institution, while at the girls’ industrial home the girls
are indentured and placed in suitable homes. While the duties of the agent
required to be maintained by the board of trustees of the girls’ industrial
home are to examine the homes of the children paroled from the institution, yet
as a matter of fact no girls are paroled therefrom, and in my judgment such
agent is not a parole officer within the meaning of section 9 of the probationary
act.

I am, therefore, of the opinion that the board of trustees of the girls' in-
dustrial home are not authorized to appoint twe pargle officers, hut they may,
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and in fact are required by section 33 of the juvenile act to maintain an agent
whos2 duties are prescribed in said section, and to pay the compensation of such
agent “out of any funds appropriated for said institution applicable thereto.”
It follows, therefore, that you may not pay either of the itemized statements sub-
mitted to you out of the appropriation for prosecution and transportation of
convicts. You may, however, pay the compensation of one agent out of any
fund appropriated for the girls’ industrial home that is applicable thereto.
I herewith enclose papers. Yours very truly,
U. G. DENMAN,
Attorney General.

LIQUOR TAX—PENALTY—MANNER OF COMPUTING.

December 17, 1909.

Hox. E. M. FuLriNgToN, Audiior of State, Columbus, Ohio.

Dear Sir:—Your communication is received in which you submit the fol-
lowing inquiry: :

Under the provisions of section 4364-14a Revised Statutes, does the
20% penalty therein provided attach to the total assessment due for
balance of year from date of assessment or does it apply only to amount
of assessment due from date of assessment to time of discontinuance,
or, in other words, if the total assessment for balance of year from date
of assessment is $800, and it is shown that a discontinuance would re-
quire only the minimum of $200, would the 20% penalty to be collected
apply to the $800 or to the $200?

In reply, I beg to say section 4364-14¢ R. S. is in part as follows:

“The assistant commissioners and inspectors appointed by the dairy
and food commissioner under section 409-10 of the Revised Statutes of
Ohio, in addition to their duties under that section shall de-
termine from information furnished by the auditor of state or
by personal visitation or otherwise, the names of all persons, firms
or corporations liable to such assessment or increased assessment not
already on the duplicate, and forthwith report the same to the auditor
of state, together with a description of the real estate upon which such
business is carried on; and thereupon the auditor of state shall cause
the same to be entered upon the assessment duplicate of the proper
county by the auditor thereof, together with the penalty of twenty per
centum, which shall be collected the same as other assessments.”

Under this provision the auditor of state is required to give the auditor of
the proper county to place the proper assessment for the remainder of the year
on the duplicate together with the penalty of twenty percentum. It is evident
that no refunder can be made as is authorized by law until after such assess-
ment and penalty is paid into the county treasury. After that is done the
county auditor, under the provisions of section 4364-11,

“Whenever any person, corporation or co-partnership engaged in
such business who has heen assessed as aforesaid, and who haes paid the
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full amount of said assessmentl disconiinues such business, the county
auditor upon being satisfied of that fact, shall issue to such person, cor-
poration or copartnership a refunding order for a proportionate amount
of said assessment, so paid, but in no case shall the the amount of such
assessment retained be less than $200.00.”

This provision only authorizes a refunder of a proportionate amount of the
tax or assessment and cannot, in my judgment, apply to the penalty. It follows,
therefore, in the instance cited in your inquiry that the penalty will attach to the
$800, and after the $800 together with the penalty of $160 is paid into the county
treasury, the county auditor may issue a refunding order as provided in section
4364-11 for a proportionate amount of the said $800 so paid, but may not refund
any part of the $160 penalty. This conclusion is sustained in the case of Simpson
v. Serviss, 3 0. C. C. 433. Yours very truly,

U. G. DENMAN,
Attorney General.

TAXES AND TAXATION—BEQUEST FOR REPAIR OF CHURCH BUILDINGS
AND CEMETERY.

A bequest for repairs for church buildings and cemetery is taxable, as it
does not come within statutory exemption.
December 30, 1909.

Ho~. E. M. FuLLINGTON, Auditor of State, Columbus, Ohio.

DEear Sir:—You refer to this department with a reguest for a written opinion
thereon inquiries submitted to you by H. A. Buerhaus, auditor of Muskingum
county, as follows:

“Are the bequests devised in the following item of a will exempt
from taxation under the laws of this state?

“Item 4. I devise and bequeath to the trustees of the Goshen Bapitst
church for the support of ithe ministry of said church, one thousand dol-
lars, the interest only to be used for said purpose, the principal to be
held in trust for said church. Also five hundred dollars as a permanent
fund, the interest thereof to he used for keeping up the repairs on said
church buildings and the cemetery contiguous thereto. If the said
church ever be abandoned or ceasz to exist, then said bequest to be re-
turned to my heirs.”

After providing for taxing property generally by uniform rule the consti-
tution, article 12, section 2 provides:

“* % put burying grounds, public school houses, houses used ex-
clusively for public worship, institutions of purely public charity, public
property used exclusively for any public purpose, and personal property,
to an amount not exceeding in value itwo hundred dollars, for each in-
dividual, may, by general laws, be exempted from taxation; but all
such laws shall be subject to alteration or repeal; * *”

From this it appears that the constitution is not self-operative, and no
property is exempt until the general assembly has, by general law, so provided.

12—A. G.
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Exemptions are always strictly construed against the claimant. Exemptions
from taxation are never implied. Even in cases where it is claimed that there
has been an express grant of exemption, it is an invariable rule that further
presumption must be in favor of the continuance of the taxing power and against
any surrender thereof. N

Erie Railroad Co. v. Pa., 21 Wallace, 498.
Cincinnati College v. State, 19 Ohio, 110.
New Orleans, etc,, R. R. Co. v. N. O, 143 U. S. 192.

The general assembly has exempted from taxation by the enactment of sec-
tion 2732 Revised Statutes the following property:

“All public school houses, and houses used exclusively for public
worship, the books and furniture therein, and the grounds attached to
such buildings necessary for the proper occupancy, use and enjoyment
of the same and not leased®or otherwise used with a view to profit * #*.”

In my opinion, the $1,000 bequest made in item four of this will is not
exempt from taxation under this or any other section of the Revised Statutes
of Ohio. The use of this bequest is not to be exclusively for public worship.

The supreme court of Ohio, in the case of Gerke v. Purcell, 25 O. S. 229, in
construing this section above quoted from, and which at that time contained
the same language as it now does as rzlating to this subject, laid down the fol-
lowing rule in paragraph 10 of the syllabus:

“A parsonage, although built on ground which might otherwise be
exempt as attached to the church edifice, does not come within the ex-
cmption. The ground in such case is appropriated to a new and differ-
ent use. Instead of being used exclusively for public worship, it be-
comes a place of private residence. The exemption is not of such houses
as may be used for th2 support of public worship, but of houses used
exclusively as places of public worship.”

This holding of the court has not since been changed. The court here dis-
tinguished between “support and public worship” and “houses used exclusively
as places of public worship.”.

The question as to the $500 bequest to be used for keeping up the repairs
on said church building and the cemetery contiguous thereto is unlike the $1,000
bequest, because of the provision contained in section 3571 Revised Statutes,
providing that:

“A company or association incorporated for cemetery purposes may
purchase, appropriate or take by gift or devise, and hold, not exceed-
ing one hundred acres of land; also, any gift or devise, or any gift or
devise in trust for the use of cemetery purposes, or the income from
any such gift or devise for such cemetery purposes, according to the pro-
visions of such gift or devise, or the provisions of such gift or devise
in trust, all of which shall be exempt from execution, from taxation,
and from being appropriated to any other public purpose, if used ex-
clusively for burial purposes, and in no wise with a view to profit.”

From an examination of the sections above referred to and other sections
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relating to property of the character herein referred to, I reach the conclusion
that the 1,000 bequest is not exempt from taxation, and that the $500 bequest. is
exempt under said section 3571 Revised Statutes.
Very truly yours,
U. G. DENMAN,
Attorney General.

OHIO SANITORIUM-—SALARIES OF STOREKEEPER AND MATRON—
AMOUNT THAT MAY BE PAID.

November 24, 1909.

Hox. E. M. Frrruixgrox, Auditor of State, Columbus. Ohio.

Dear Sik:—Your communication is received in which you submit the fol-
lowing inquiries:

1. May the trustees of the Ohio Sanitorium legally pay the store-
keeper and matron of that instilution salaries exceeding $600 and
$400 per annum respectively?

2. 1f the storekeeper may not be paid more than $600 per annum,
would it be legal to give him in addition to this salary a remuneration
for services performed under any other title?

In reply, I beg to say saction 640, which is a part of chapter II, title 5 Re-
vised Statutes and refers to the control and management of the state benevolent
institution, is in part as follows:

“Upon the nomination of superintendents, boards of trustees may
appoint stewards, but said steward so appointed shall not, at the time
of his appointment, be a resident of the county in which said institu-
tion is located of which he is to be steward, matron, physicians, assistant
physicians, one of which may be a female, and other needed officers,
and may remove such appointees at pleasure They shall fix the compen-
sation of each, not exceeding the maximun prescribed by law.”

The above quoted provision of section 640 authorizes the appointment of a
storekeeper and matron for the Qhio Sanatorium.

Section 651, which is a part of chapter III, title 5, provides for the appoint-
ment of a competent person to serve as “bookkeeper and storekeeper” for each
insane asylum. and further provides that the appointment shall be for the term
of two years and that the compensation shall be fixed by the trustees not ex-
ceeding $600 per annum. This provision, however, is not applicable to the Ohio
Sanatorium for the reason that it applies only to the insane asylums. I am
unable to find any general provision in the statutes fixing the compensation of
matrons of the state institutions.

In 1906 the legislature passed a law in which the annual salaries of the
appointive officers of state institutions are enumerated. That is to say, the
salaries of certain appointive officers for each of the institutions therein enumer-
ated are specifically fixed, but said section does not include the Ohio Sanitorium.

Inasmuch as there is no general provision fixing the compensation of store-
keepers and matrons, it therefore follows that a maximum compensation for



180 ANNUAL REPORT

the storekeeper and matiron of the Ohio Sanatorium is not “prescribed by law.”
I am, therefore of the opinion that the board of trustees of the Ohio Sani-
torium have the authority to fix the compensation of the storekeeper and matron
of that institution at such an amount as they may deem just and reasonable.
The answer to your second question, in a measure, depends upon what other
office, aside from storckeeper, is contemplated. They may or may not be in-
compatible. Aside from the rule of compatibility, however, I have great doubt
as to the advisability of paying the salaries of two distinct and separate offices
in one state institution to the same person.
Yours very truly,
U. G. DENMAN,
Attorney General.
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(To the Bureau of Inspection and Supervision of Public Office, Department
of Auditor of State)

SALARIES PAID TO DE FACTO OFFICERS—BOND OF VILLAGE
COUNCILMEN.

Salaries paid to de facto officers cannot be'recovered by village treasurcr.
Village council may release members from giving official bond.

March 15th, 1909.

Bureau of Inspection and Supervision of Public Offices, Columbus, O.

GENTLEMEN ::—I have your letter of March 11th in which you submit and
ask my opinion on the following questions:

1. The clerk and members of council of the village of Rockford,
Mercer County, Ohio, served said village in their official capacity from
January, 1908, to January, 1909, when they were ousted by decision of
the circuit court of said county. The question is, are said de facto
officers liable to the village treasury for the salaries drawn by them
during the year 1908?

2. Are village councilmen required by law to give bond, or may
the council in fixing the bonds of village officials release councilmen
from giving an official bond for the proper discharge of their duties?

Answering the first question, as quoted above, I may say that it happened
to come to my knowledge thai in the village of Rockord, after the last munici-
pal election the persons who, at that election were elected to the council of
the village, failed to qualify within the ten days prescribed by the statute for
such qualification by taking the statutory oath and giving bond, where bonds
are required, and thereupon the council then in office declared the newly-elected
members of council to have forfeited their right to office, by reason of said fail-
ure to take the oath within the ten days. The controversy was taken to the
courts and the litigation went along through last year, 1908, and a decision
was finally rendered by the court where the matter was pending, holding that
the statute providing that these officers should qualify within ten days after
notice of their election, was directory only, and not mandatory, and these newly
elected officers having taken the oath and qualified subsequent to the expira-
tion of ten days, the court held that they were entitled to the office, and they ac-
cordingly went into office in January of this year.

These members of council who held over, under the circumstances above
described, were de facto officers, and thq rule of law in such cases is that such
de facto officers cannot recover from the government the compensation pro-
vided for the positions which they fill, if the government resists payment of
that compensation. But after it has once been paid to such officers it cannot
be recovered back by the government, nor can the government be compelled
to pay the money again to the persons who were in fact entitled to the offices,
but who were excluded therefrom by the de facto officers.

The persons, however, who were thus wrongfully deprived of the office
to which they had been elected, may recover the compensation from the de facfo
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officers. This now seems to be the settled rule of law in such cases, and I am
therefore of opinion that in tkis case the village of Rockford cannot require
these de facto members of council to return the money which was paid to them
as salaries, to the village, nor will the village be required to again pay these
salaries to the persons who were elected to the offices. But these persons who
were so elected may recover the money from such de facto officers of council,
if they care to press such suits.
The same ruling applies to the clerk
Answering your second question, I am of the opinion that village council-
men are not required by law to provide that members of council shall give
bond. I find no provision of law making such requirement, and there being
no such provision it is then in the discretion of the council as to whether they
shall provide that members thereof, before entering upon the duties of their
office, shall give hond to the village for the proper discharge of their duties.
Very truly yours,
U. G. DENMAX,
Attorney General.

PUBLISHING OF MUNICIPAL ORDINANCES AND RESOLUTIONS—PUR-
POSES FOR WHICH MUNICIPALITIES MAY EXPEND PUBLIC FUNDS
—RETURNING ASSESSMENT PROCEEDINGS.

Village ordinances need not be published in independent paper.

‘Where there is no paper of general circulation published in village, copies
of ordinances are required to be posted at mot less than five of most public
places, ecxcept advertising bids for construction of public improvements, and
these must be published in at least one newspaper of general circulation in
corporation.

Resolution of council must be published same as ordinances.

Annual statement of city audilor need only be published in one newspaper.

An officer making return in special assessment proceedings not required to
verify by oath each notice served.

Mayor or treasurcr of village cannot be employed by council to revise or
correct special assessment records.

Village mayor cannot be paid in addition to his salary for postm_/ election
notices.

Municipalities cannot use public funds to pay premium on surely bonds ez-
acted from municipal officers or employes, nor pay expenses of such officers while
in attendance upon mcelings of stale or nalional associations of which they
are members.

Publication of ordinaiices firing assessment in special assessment improve-
ments may be in condensed form referring to schedule of names, etc.

March 16th, 1909,
Bureau of Inspection and Supervision of Public Offices, Columbus, O.
GENTLEMEN :—I have your letter of some days since in which you submit,

and ask my opinion on the following questions:

“l. In many villages of the state an independent newspaper is pub-
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lished and has a general circulation within the village. In such vil-
lage, is it requnired that the ordinances of the council be published in
said newspaper? If not, in what manner should publication be made
that the ordinances may be legal?”

“2. Are resolutions of council required to be published?”

*3. If publication of the annual statement of the city auditor be
made in newspaper, is it required that same appear in two newspapers
of opposite politics?”

“4. Is the return of the officer making return in special assess-
ment proceedings required to be verified by oath of the officer on each
separate notice served? 1f so made, is the notary fee of 25¢ for each
notice a legal charge against the municipality?”

“5. Is it legal for the village council to employ the mayor or
treasurer to revise or correct the special assessment records of the vil-
lage and compensate them therefor from the village treasury in addition
to their regular salary?”

“6. May the mayor of the village be paid in addition to his salary
for posting election notices?”

“7. 1Is it a legal use of the public funds to pay the premium on
surety bonds exacted by ordinance from municipal officers or employes?”’

“8. Is it legal to use the public funds to pay the expenses of mu-
nicipal officers in attendance upon the meetings of state or national
associations of which they are members?”’

“9. In the publication of the ordinance fixing the assessments in
special assessment improvements, is it required that each lot, the
owner thereof and the amounc of assessment be published in detail, or
may such ordinance be published in condensed form, giving the amount
per foot front of the assessment only?”

These questions will be answered in the order as above quoted.
1. Section 124 of the municipal code provides in part as follows:

“In passing, recording, publishing and authenticating ordinances
council shall be governed by the provisions of sections 1694, 1695, 1696,
1697, 1698 and 1699 of the Revised Statutes of Ohio and for all pur-
poses such sections shall be and remain in full force and effect.”

. Said section 1695 Revised Statutes provides in part as follows:

“Ordinances of a general nature or providing for improvements
shall be published in some newspaper of general circulation in the cor-
poration; if a daily, twice, and if a weekly, once, before going into
operation. No ordinance shall take effect until the expiration of ten
days after the first publication of such notice.”

Said section 1697 reads as follows:

“In all municipal corporations in which there is no newspaper pub-
lished it shall he sufficient publication of ordinances, resolutions, state-
ments, orders, proclamations, notices and reports required by ‘An aet
to provide for the organization of cities and incorporated villages,’
passed October 22, 1902 (96 O. L. extraordinary session, 1902), which
require publication, to post up copies of such ordinance, resolution,
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statement, order, proclamation, notice or report at not less than five of
the most public places in the corporation, to be determined by the coun-
cil, for a period of not less than fifteen days prior to the taking effect
thereof, except advertising for bids for the construction of public im-
provements, which shall be published in at least one newspaper of gen-
eral circulation in the corporation for not less than two nor more than
four consecutive weeks, and notices of the sale of bonds, which notices
shall be published in such manner and for such time as is provided for
in section 97 of ‘An act to provide for the organization of cities (and)
incorporated villages,’ passed October 22, 1902 (96 O. L. extraordinary
session, 1902.) ’ ’

“The clerk shall make a certificate of such posting and the times -
(when) and places where done, in the manner provided in the pre-
ceding section; and.such certificate shall be prima facie evidence that
the copies were posted up as required.”

Aside from the language first quoted above from section 124 of the municl
pal code that section, 124, further provides that:

“In addition thereto all ordinances and resolutions requiring pub-
lication shall be published in two newspapers of opposite politics, pub-
lished and of generdl circulation in such municipality, if such there be,
and shall be published in a newspaper printed in the German language,
if there be in such municipality such a paper having a bona fide paid
circulation within said municipality of not less than one thousand copies.
Proof of such circulation shall be made by affidavic of the proprietor
or editor of such paper, which shall be filed with the city clerk of such
municipality. Except as otherwise provided in this act, in all munici-
pal corporations the statements, ordinances, resolutions, orders, proc-
lamations, notices and reports required by this act, or the ordinances
of any municipality to be published, shall be published in two news-
papers of opposite politics of general circulation therein, if there be
such in the municipality, and for the following times: The statement
of receipts and disbursements required shall be published once, the
ordinances and resolutions once a week for two consecutive weeks,
proclamations of elections once a week for two consecutive weeks, no-
tices of contracts and of sale of bonds once a week for four consecutive
weeks; all other matters shall be published once.”

This last language quoted means that in addition to the publication pro-
vided for above as quoted from said section 1695 the ordinances and resolu-
tions requiring publication shall be published in two newspapers of opposite
politics published and of general circulation in the municipality, and in a news-
paper printed in the German language, if there are such papers. If there are
no such papers then such publication, of course, cannot be had.

Your first question relates to municipalities where such papers do not exist,
and this language just referred to need not therefore be further considered in
this opinion.

The language last above quoted beginning with the words “except as other-
wise provided in this act, etc.,” requires the publication in two newspapers of
opposite politics of general circulation therein if there be such in the munici-
pality. This provision does not require publication within the municipality,
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but only general circulation. Since, however, your first question does not con-
template two newspapers of opposite politics of general circulation in the mu-
nicipality, then this language need not further be considered in this opinion.
I may add, however, although this may seem unnecessary because of the plain
wording of the language, that if two newspapers of opposite politics are pub-
lished and of general circulation in any municipality, and there is-a newspaper
printed in the German language coming within the language quoted, then pub-
lication must be made in these papers, and in the same way, I may further add
that if there are two newspapers of opposite politics of general circulation in
the municipality, though not published therein, the publication of ordinances
must be made in those two newspapers, “except as otherwise provided in this
act.”

Now it is otherwise provided in this act, and this other provision is found
in said section 1697 as quoted above, and the provision, in effect, is that in all
municipal corporations in which there is no newspaper published, it shall be
sufficient publication of ordinances, ete, which require publication, to post up
copies of the same at not less than five of the most public places in the cor-
poration, except advertising for bids for the construction of public improve.
ments, and these shall be published in at least one newspaper of general cir-
culation in the corporation for not less than two nor more than four consecu-
tive weeks, and notice of the sale of bonds shall be published in such manner
as provided in section 97 of the municipal code.

Under these statutes and the discussion, your guestion number one sug-
gests two situations: First. There may be a village in which a newspaper is
published and of general circulation within the village, but in which there
may be no other paper of general circulation, and in such a case as this it seems
very clear that the ordinance required to be published must be published in
that paper under the language quoted above from said section 1695 Revised
Statutes.

Second. There may be villages in which an independent newspaper is pub-
lished and of general circulation within the village and at the same time one
other mewspaper of any politics or no politics at all of general circulation
within the municipality, but not published therein, or there may be any num-
ber of independent newspapers of general circulation therein but not published
therein, or there may be any number of newspapers all of the same politics
and of general circulation in the village but not published therein. In any of
these cases, since there is a newspaper published in the corporation, it is clear
that the ordinances of the village required to be published must be published
in some newspaper of general circulation in the corporalion under the language
above quoted from said section 1695. If there were no newspaper published in
the village, then under said section 1697 it would be sufficient to post the ord:.
nances in not less than five of the most public places, but there being a news-
paper published in the village, and there being a general circulation of one or
more other newspapers of no politics at all or each of which advocate the poli-
cies of some one party, then the question is, must the ordinances required to
be published be published in the newspaper which is published as well as cir-
culated in the municipality? In other words, must these ordinances be pub-
lished in the local paper under such circumstances? In arriving at the inten-
tion of the legislature in enacting these laws we must consider what is the pur-
pose in requiring the publication of ordinances. Clearly this purpose is to se-
cure publicity of the acts of the village or city officials, and that is the only
purpose of such enactments, and if publicity is good at a'l in such maftters,
then the wider the publicity the better the results. Such being the purpose of



186 ANNUAL REPORT

these acts, it might largely or wholly defeat such purpose if these statutes were
construed as compelling the publication of ordinances in the independent news-
paper published in the village when there is one or more other newspapers of
general circulation in the corporation, though not published there, and which
perhaps have a much larger and more general circulation than the one which
is published in the village.

I am, therefore, of the opinion that the village council may select either
one of these papers which would come within the terms of the language quoted
above from said section 1695, and under these circumstances it must select one
of them.

2. Your second question is as to whether resolutions of council are re-
quired to be published.

Section 122 of the municipal code provides that:

“The action of council shall be by ordinance or resolution, and on
the passage of every ordinance or resolution the vote shall be taken
by ‘yeas’ and ‘nays’ and entered upon the journal, ete.”

From this it will be seen that the general rule is that a council may act by
either ordinance or resolution, and this is in fact the rule in all cases except
where in certain instances the statute dealing with some particular subject pro-
vides that in acting on that subject the council shall pass an ordinance; and
in some cases it is provided by statute that in acting upon some particular sub-
ject the council shall adopt a resolution. Illustrations of each of these cases
may be found in the statutes providing for street improvements and other simi-
lar matters, but in such cases the particular statute prescribing that the action
of council shall be by one or the other mode of enactment, that is an ordinance
or a resolution, whichever it may be, also prescribed whether and how publi-
cation shall be made, if made. Where, therefore, it is expressly provided by
statute that any particular action of council shall be by resolution rather than
by ordinance, and that statute prescribes the method of publication of the
same, that statute will centrol and the resolution must be published according
to that statute.

Now the primary or general rule for evidencing the action of council is
as quoted above from section 122 of the municipal code, that such action may
be by ordinance or resolution, either one or the other, and this means that un-
less the statute expressly provides that with reference to some particular matter
named in the statute an ordinance shall be passed by council, the council may
take the same action or rather accomplish the same objects by a resolution, and
it further means that unless the statute expressly provides 'in some particular
instance that the council shall adopt a resolution to effect its purpose, then it
may do the same thing by an ordinance. In other words, council may pass an
ordinance or adopt a resolution, just as it sees fit in any case, unless the statute
prescribes that some one of these must be used. Now the generdl and primary
rule for the publication of the action of council for the purpose of giving pub-
licity to that action is that “ordinances of a general nature or providing for
improvements shall be published in some newspaper of general circulation in
the corporation, etc.” All other rules for publication as contained in the stat-
utes are additions to or limitations upon this general rule, and some of these
additions and limitations specifically mention resolutions as well as ordinances
for publication, The reason for publishing the actions of council which are of
a general nature is, as before stated, to give publicity to such action, because
that action concerns or affects the public, and all the citizens of a particular
political division in some way.
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It has often been held by the courts, in construing statutes prescribing that
certain action should be taken by ordinance, and prescribing the method of
adopting the same, and the manner of publishing the same, that the same action
may be taken by a resolution if the council goes through.the same formalities
in adopting and publishing the resolution as the statute prescribes for the ordi-
nance. That is, if the council complies with the statute in every respect, ex-
cepi that it words its enactment in the form of a resolution rather than the ordi-
nary form of an ordinance, the courts hold that such action by resolution is
valid. 1t has also heen held that the words ‘“‘ordinance,” “resolution” and “Dy-
laws” are used indiscriminately as naming the legislative action whatever it
may be of municipal councils, and so we have here in our statute the provision
(sec. 122 of the municipal code), that council may act by either resolution or
ordinance, and then we have the further provision in section 1695 Revised
Statutes, that “ordinances of a general nature shall be published in some news-
paper of general circulation, etc.”” Publication is not required of the council's
enactment simply because it is an ordinance or a resolution, but it is required
because of the nature of the subject matter with which the council is dealing,
and if it were held that this statute means that if the council passes an ordi-
nance in dealing with some matter of a general nature, it must then publish
that ordinance, but that if it adopts a resolution in dealing with that same sub-
ject matter of a general nature, then it need not publish that resolution; then it
would only be necessary for the council to put its action in the form of a reso-
lution rather than in the form of an ordinance to avoid all necessity of giving
publicity to its action.

I am, therefore, of the opinion that the words ‘“‘ordinances of a general
nature, etc.” in section 1695 of the Revised Statutes include resolutions and that,
except where the statute specifically provides otherwise, resolutions must Le
published the same as ordinances.

3. This question as to the publication of the annual statement of the city
auditor is answered by section 1757 of the Revised Statutes, being section
1536-648 Bates’ Annotated Ohio Statutes, sixth edition, in which it is provided
that: :

“In any corporation having a population of over 2,000, the clerk shalil
have the detailed annual statement published once in some newspaper
published and of general circulation in the corporation at least five days
prior to the first Monday of April.”

This section applies to the clerk of municipal corporations, but by section
134 of the municipal code it is made applicable to the auditors of cities. It is
a special statute with reference to a particular matter and therefore controls
the general rule prescribed in section 124 of the municipal code, and renders
publication in two newspapers of opposite politics unnecessary with reference
to the annual statement of the city auditor.

4. Answering your 4th inquiry, my opinion is that it is not necessary for
the officer in making return in special assessment proceedings to verify by his
oath ecach separate notice served; that is, it is not necessary for him to make a
separate verification by oath for each individual property owner served. It is
sufficient if he make up a tabulated list giving the name of the owner, the
description of the property of that owner and the date on which the service
was made, and stating the manner in which that service was made, and then
subsceribes a general oath and swears to the same that he did serve the indi-
vidual owners as named in the list for the property and at the times and in
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the manner as set opposite the respective names of said owners. My opinion is
that the spirit of the code is that this is the manner in which this return
should be made in order that notary fees may be saved. The notary fee is, of
course, an expense which may be assessed against the property.

5. Next you ask whether the village council may employ the mayor or
treasurer to revise or correct special assessment records of the village and pay
them for the same in addition to their regular salary.

I am clearly of the opinion that this" may not be done. Under section 197
of the municipal code it is the duty of the council to fix the compensation and
bonds of all officers, clerks and employes in the village government, and it is
provided that the compensation so fixed shall not be increased or diminished
during the term for which any officer, clerk or employe may have been elected
or appointed. ~

It is further provided in section 1746 of the Revised Statutes (sec. 200 of
the municipal code), that the mayor shall perform all the duties prescribed by
the by-laws and ordinances of the corporation. This places it within the power
of council to make it the duty of the mayor to perform these duties concerning
which you inquire, and by section 1767 of the Revised Statutes (sections 135
and 202 of the municipal code), it is provided that the treasurer shall perform
such duties as may be required by ordinance of the corporacion not inconsistent
with his title and not incompatible with the nature of his office. The duties
concerning which you inquire are not incompatible with his office and council
may require the treasurer to perform them. The spirit of the code is to entirely
avoid the fee system and that council should prescribe a fixed compensation,
such as it intends the mayor or treasurer or any other officer shall receive, and
then council should prescribe the duties of these officers in addition to what the
statute specially lays upon them, and all of these duties must be performed for
the compensation thus fixed by council.

6. In this question you ask whether the mayor of a village may be paid
in addition to his salary for posting election notices, and I hold that my answer
to question No. 5 is applicable to this one, and for that reason the mayor may
not be allowed for these services anything in a.ddition to his regular salary.

7. A municipality cannot legally expend its funds for any purpose ex-
cept such purposes as are specifically designated by the general assembly or for
purposes which are absolutely necessary and essential to the exercise of powers
specifically conferred, and I am of the opinion, therefore, that it would not be
legal for the municipality to expend its funds in paying the premium on surety
bonds which the officers of the municipality may be required to give pursuant
to legislation by the municipal council. This expenditure would not be within
the performance by the officer of his duties in serving the municipality, be-
cause the giving of this bond is required to be completed before he becomes an
officer. It is one of the steps necessary in perfecting his qualifications to exer-
cise the duties and powers of his office. It is a debt which he must contract
before he becomes a public officer, and this is another reason why the munici-
pality cannot thus expend its money. It has no right to use its funds in de-
fraying the debts of private individuals, and the officer is a private individual
until he has taken the oath of office required by law and purchased his bond
and filed the same with the proper official when any bond is required.

8. The courts have held many times in Ohio, and each time the question
has come before them, that a municipality cannot use its funds in defraying
expenses of municipal officers in attendance upon meetings of state or national
associations of which they are members. No express authority is given in the
statute for such expenditure, and such attendance upon such meetings is not a
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service or duty necessary to the performance of the powers and duties imposed
upon municipal officers, nor is such attendance necessary to carry out the
powers expressly conferred by statute upon municipalities.

9. In publishing the ordinance levying the assessment in special assess-
ment improvements it is not required that each lot owner thereof or the amount
of assessment be published in detail, but such ordinance may be published in
condensed form referring to a schedule of the names, the owners of property,
description of the property so owned by each and the amount of the assessment
thereon, which schedule may then be on file in the office of the clerk of council.
In fact, it has been held by one of our circuit courts of the state, in a well con-
sidered case found in 19 Circuit Decisions, p. 599, that it is not necessary to
publish the assessment ordinance at all. I, however, have always been fearful
of this holding, because it seems to me that the assessment ordinance is one of
the steps in providing for an improvement and comes within section 1695 of the
Revised Statutes (sec. 124 municipal code), providing that ordinances of ‘a gen-
eral nature or providing for an improvement shall be published, etc. The su-
preme court has never passed upon the question'and until that court has given
a decision on the matter, I feel that the only safe course to pursue is to pub-
lish an ordinance which would cover the situation, and I have prepared a form
for such an ordinance, which is herewith submitted, and you may send a copy
of this to any municipality you may see fit.

Yours very truly,
U. G. DENMAN,
Attorney General.

PROBATE JUDGE—FEE IN JUVENILE COURT CASES.

Probate judge not entitled to fee of $1.50 under sec. 546 R. S. for each
juvenile court case in which there is a hearing.

March 17th, 1909.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.
GeENTLEMEN:—I am in receipt of a communication from Probate Judge
George M. Hoke, of Seneca county, Ohio, in which he submits ‘for the opinion
of this office the following inquiry:

Does the provision for “holding 'examining ‘court, $1.50 per day,”
as found in sec. 546 R. S., authorize a charge by the probate judge of
$1.50 to be made in each juvenile court case in which there is a hear-
ing in counties which, at the last federal census, had a population of
22,500 or more?

Owing to the limitations placed upon this department under sections 206,
207 and 208 of the Revised Statutes, I write the opinion to your department
as follows:

Section 546 was cnacted in its present form prior to the enactment of the
present juvenile court act, and among the many services for which a probate
judge may collect fees, under authority of said section, is found the provision
“holding examining courts, $1.50 per day.” It appears from an examination of
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this section that this allowance is to be made when the court has made an ex-
amination of a charge on which the court has not final jurisdiction, such as a
preliminary hearing. I am, therefore, of the opinion that a probate judge
would not be entitled to a fee of $1.50 under said section for each juvenile
court case in which there is a hearing.
Very truly yours,
U. G. DENMAN,
Attorney General.

CITY SOLICITOR—COMPENSATION FOR SERVICES RENDERED IN
POLICE OR MAYOR’S COURT.

Ezxtra compensation of city solicitor for services as prosecuting attorney
of police court or meyor's court may not 'be paid by council during term for
which solicitor was clected, but county commissioners may allow solicitor com-
pensation in addition te that fixed by council. '

March 3rd, 1909.
Mg. Epwarp K. CaMPPRFLL, Chairman,'Columbus, Ohio.

DearR Sir:—You, with the other members of a committee, on yesterday re-
quested an opinion from this department as to whether, under section 137 of the
municipal code, as amended May 9, 1908, the services of a city solicitor as
prosecuting attorney of the police court or mayor’s court, may be increased by
the city council during the term for which the solicitor was elected, and whether
under this same section as so amended, the county commissioners of the county
may allow any compensation to the solicitor in addition to his compensation
which had theretofore been fixed by the city council?

Section 137 of the municipal code was amended on May 9, 1908, by adding
to the section as it was originally enacted the words “or mayor’s court.” Prior
to this amendment city solicitors were required to act as prosecuting attorney
in cities where there has been established a police court, but no such require-
ment was laid upon solicitors with respect to cities where there was no such
court, but where the police prosecutions were conducted in the mayor’s court.

On your first question as to whether the city council under this amended
section may increase the city solicitor’s compensation during the term for which
he was elected, this department has heretofore, on, December 16, 1908, given an
opinion to the bureau of inspection and supervision of public offices, holding
that the city council has no such power, and this is because it is provided in
section 126 of the municipal code that:

“The salary of any officer, clerk or employe so fixed shall not be
increased or diminished during the term for which they have been
elected or appointed.”

The authorities supporting this rule are cited in the opinion just referred
to, and I am convinced that that opinion was correct. A copy of this opinion
is submitted herewith.

Answering your second question as to whether county commissioners may,
after the city council has fixed a compensation to be paid to city solicitors by
the city under section 126 of the municipal code, allow compensation additional
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thereto, I am of the opinion that such additional compensation may be maile
and that such action on the part of the county commissioners would not be
contrary to or in violation of szction 126 of the municipzal cole.

Section 126 of the municipal code pravides for the fixing of compensation
to be made to the city solicitor or other officers out of the tfunds of the city
and the language of section 137 of the code, conferring power on the county com-
missioners to give, and a city solicitor to receive from the county, compensa-
tion, expressly provides that it shall be such additional compensation as the
county commissioners shall allow.

Yours very truly,
T. G. DENMAN,
Attorney General.

PARK COMMISSIONERS—TOWNSHIP TREASURER—WHO ENTITLED TO
PARK FUNDS—MANNER OF PAYING WARRANT.

Township treasurer is entilled to custody of funds for park purposes, and
such funds are subjcct to demand upon warrant of township clerk authorized
by vouchers issued by park commissioners.

March 24th, 1909.

Bureaw of Inspection and Supervision of Public Offices, Department of Auditor
of State, Colunbus. Ohio.
GENTLEMEN :—Your communication is received in which you submit to this
department, for an opinion thereon, the following inquiry:

Where a board of park commissioners has been organized under the
provisions of an act of the general assembly passed April 25, 1904 (97 O.
L. 411), is the treasurer selected hy said hoard entitled to the custody
of the funds raised by taxation or otherwise for park purposes, or shall
said funds remain in the custody of the township treasurer subject to
payment upon the warrant of the township clerk authorized by vouchers
issued by said board of park commissioners; or, if, in your opinion,
said funds should remain in the custody of the township treasurer,
shall they only be paid out Ly an order signed personally by at least
two of the township trustees and countersigned personally by the town-
ship clerk as provided by section 1512 R. S.?

To determine as to the right of the treasurer selected by the board of park
commissioners to have the custody of the funds raised under provision of this
act, it will be necessary to ascertain the power conferred upon such board by
the provisions of the act.

Section 1 of said act provides that the said board of park commissioners
shall be appointed by the township trustees of the township in which said
proposed park is to be situated.

Section 3 of said act provides that the township trusteees shall have au-
thority to and conirol over the submission, to the ‘voters of the township, the
question of whether or not such park shall be established, and upon a ma-
jority of the votes cast on that proposition being “yes,” the park shall be es
tablished for said township.
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Sections 4, 5, 6, 7 and 8 of said act provide thal upon said affirmative vote
the park commissioners appointed under said section 1, shall have full power
to locate, establish, improve and maintain a free public park, with the power
to appoint a gurardian for such park and all necessary officers and employes,
fir their compensation and prescribe their duties; to pass by-laws, rules and
regulations for the government of such park; to condemn lands or materials
for park purposes, in accordance with the provisions of law regulating the ap-
propriation of private property by a municipal corporation, and to defray the
expenses thereon; to levy a tax to defray the expenses of all the foregoing
enumerated acts.

Said board of nark commissioners may also issue the bonds of such town-
ship to be denominated “township park bonds” in any sum not in excess of the
taxes herein authorized. In fact, it seems the purpose of the legislature to
give to said park commissioners, when appointed, full authority and discretion
in the matter of management and preservation of said park; but nowhere in
said act is there a provision or authority for the selection of a treasurer of said
oard, as such. No provision is found in the act requiring any member, or
members, of the park commission to give bond for the safekeeping and the dis-
bursement of this park fund.

Section 4 of this act expressly stales that these commissioners shall serve
without compensation. On the contrary, the township treasurer is, by law, en-
joined to a safekeeping of all township money and required to give bond for
the faithful discharge of his duty as such officer, and is compensated for his
sarvice and responsibility in such connection.

It will be noted section 8 provides that:

*“Whenever any tax is levied as herein authorized the township
park commissionars shall cause the same to be certified to the county
auditor for collection, and the same shall be collected as other taxes.”

This being a township fund will be regularly transferred to the credit of the
township treasurer.

As this is the general law as to township funds, and no specific exception
thereto being made in this act, I am of the opinion that the township treasurer
is entitled to the custody of the funds raised by taxation, or otherwise, for park
purposes under this act.

Your second inquiry is whether this park fund is to be drawn on by war-
rant of the township clerk, authorized by vouchers issued by said board of park
commissioners, or by order signed personally by at least two of the township
trustees and countersigned by the township clerk.

The general rule of law governing the manner in which township money
siall be disbursed is found in section 1512 R. S. as follows:

“No money belonging to the township shall be paid out by the
treasurer, except upon an order signed personally by at least two of the
township trustees and countersigned personally by the township clerk;”
ete.

Unless an exception to this general rule is made by the provisions of this
act, said section 1512 will govern such expenditure.
Section 9 of said act provides that:

“Said commissioners shall make out, or cause to be made out an
annual report for the public, showing in detail all financial transactions
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of the board, which report shall be audited by a committee of two com-
petent accountants to be appointed by the court of common pleas, and
said auditing committee shall report a summary of their findings to
said court for its approval, which summary, when approved, shall be
entered upon the records of said court, said auditing committee and
costs of records in common pleas court to be paid by the park board.”

Section 10 provides that the title to all park property and all money acquired
for any township by any de facto park board shall pass to and be vested in the
park board for park purposes.

It will be seen from these and prior sections in this act that the commis-
sioners, vpon assuming their duties as such commissioners, are in no wise
restricted by the township trustees., The township trustees would have no au-
thority to reject a voucher from the park commissioners in payment for ser-
vices rendered to them in the management and control of said park. It would
be an immaterial and burdensome procedure to require a compliance with the
provisions of said section 1512 in the expenditure of this park fund.

I am, therefore, of the opinion that the authority conferred on said com-
missioners by sections 5, 9 and 10 of this act, will be sufficient authority to
make this park fund. in the custody ¢f the township treasurer, subject to de-
mand upon the warrant of the township clerk authorized by vouchers issued
by said board of park commissioners, and I so hold.

Very truly yours,
U. G. DENMAN,
Attorney General.

VILLAGE ASSESSORS—COMPENSATION OF—TAX MAPS—CONTRACT FOR
BY COUNTY COMMISSIONERS — QUADRENNIAL APPRAISEMENT —
TOTAL COST OF. :

Quadrennial appraisement act does not permit village assessors to be com-
pensated in any manner.

Act of March 12, 1909, does not repeal sec. 2789 and county commissioners
may contract for making maps and still have discretionary power to cause such
maps to be prepared.

Total cust of quadrennial appraiscment payable out of county treasury in-
cludes employment of chief clerk and costs, incidental expenses of board and
compensation of assessors, but such cost may not exceed the sum of */» of 1%
of total tax duplicate of city for year in which quadrennial appraisement is made.

April 7th, 1909.

Bureaw of Inspection and Supervision Public Offices, Department of Auditor of
State, Columbus, Ohio. .
GENTLEMEN :—I beg to acknowledge receipt of your letter of April 24, in
which you submit certain questions relating to the construction of the act of
March 12, 1909, providing for a quadrennial appraisement of real estate, viz:

1. Shall county commissioners fix the compensation of village as-
sessors, and does section 6 of the law relating to township assessors apply
to village assesors?

13—A. G.
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2. Is the repealing clause of the act sufficiently specific to effect
a repeal of the provision of section 2789 R. S., authorizing county com-
missioners to contract for the making of maps?

3. What items are included in arriving at the limitation of the cost
of the quadrennial appraisement in cities as said limitation is expressed
in section 7 of the act?

The general assembly has neglected, in the act to which you refer, to pro-
vide specifically for compensation of village assessors. The new law creates
three classes of real estate assessors, township assessors, village assessors and
boards of city assessors. The compensation of the township assessors and the
boards of city assessors is provided for in section 6 of the act, and the election
of such assessors is provided for in section 1 of the act. The election of village
assessors is provided for in section 9, which section confers upon such village
assessors “the same powers and duties as are hereinbefore conferred upon such
assessors for townships and cities.”

Section 10, being the repealing clause of the act, operates to retain in force
all of the provisions of the former acts relating to the appraisement of real
estate insofar as such provisions are not inconsistent with the recently enacted
law. However, an examination of the law as it existed prior to the enactment
of the act in question will disclose that the assessors to whom the appraisement
of real estate was intrusted by such former laws were to be chosen in districts
and that there were no village assessors as such under the former acts. Accord-
ingly the provisions of the old law are not available in the determination of this
question. I conclude, therefore, that the quadrennial appraisement act does not
authorize the county commissioners to fix the compensation of village assessors,
and that it does not, in its present form, permit such assessors to be compen-
sated in any manner. The general assembly at its next session will have an
opportunity to amend the law so as to authorize such compensation to be paid,
if such a course is deemed advisable.

With regard to the respective powers of the county auditor and the county
commissioners regarding the preparation of tax maps for the use of assessors,
I have already advised Hon. A. O. Dickey, prosecuting attorney of Gallia county,
that in my opinion section 10 of the act of 1909 does not operate to repeal the
provision of section 2789, authorizing county commissioners to contract for the
making of maps, and that in my judgment the county commissioners still have
the discretionary power to cause such maps to be prepared.

With respect to your third question, I am of the opinion that the phrase
“total cost,” as used in section 7 of the quadrennial appraisement act, includes
all the items of expense set forth in the prior provisions of said section, viz: the
employment of a chief clerk and assistants, and such incidenetal expenses as the
board shall deem necessary, as well as the compensation of the assessors them-
selves. Accordingly, the total sum payable out of the county treasury on account
of the compensation of the assessors, of the chief clerk and assistants and the
incidental expenses of the board may not exceed the sum of '/, of 1% of the
total tax duplicate of the city for the year in which the quadrennial appraise-
ment is made. Yours very truly,

) U. G. DENMAN,
Attorney General.
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MUNICIPAL CONTRACTS—INTEREST OF PUBLIC OFFICIALS.

Stockholder of newspaper it which ordirances of city are required to be
published may not serve as member of counircil; said paper may not do job print-
ing for city and be legally paid therefor.

Board of pubdlic service may not awcard contract although let at competitive
bid to firm of which a member of said board of safety is an active member.

An ex-mayor retired from office within the year may not be legally em-
ployed to codify ordinances of city.

A board of public service may employ teams owned by wife of member of
board in hauling coal for municipal light plant.

A city official who is employe of firm may legally purchase supplies of firm
for use of city when relation of employe does not amount to an interest.

A contract that was let at competitive bids affects application of sec. 6969
principally in its criminal aspect, but insofar as said section applies to municipal
officers other provisions of law not affected by such fact.

Village clerk may not be employed by council to represent village in cases
pending in courts.

April 13th, 1909.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio. ‘

GENTLEMEN:—I beg to acknowledge receipt of your letter of April 6th, in
which you call my attention to the provisions of sections 6969 and 6976 R. S.
and of sections 45, 120 and 144, Municipal Code, all of which relate to the unlaw-
ful interest of municipal officials in public contracts. You state that your de-
partment has experienced considerable difficulty in the application of these sec-
tions and intimate that a set of general rules relating to thé construction thereof
would be of service to you. I have given this subject very careful consideration,
and have investigated the law and the authorities relating thereto.

Upon such consideration and investigation I am convinced of the futility of
attempting to lay down a rule or set of rules by which every possible question
arising under these statutes may be answered. The law relating to the general
subject matter is in such a condition that each specific set of facts may present a
new question. I deem it advisable, therefore, to confine myself to the considera-
tion of the particular questions submitted by you as indicating some of the
difficulties which you have encountered, viz:

1. May the editor or business manager (if a stockholder) of a
newspaper in which the ordinances of a city are required by law to be
published, legally serve as a member of the council of said city? May
said paper do job printing for the city and be legally paid therefor?

2. May the board of public service legally award a contract, let
4 competitive bhid, to a firm of which a member of the board of safety is
an active member?

3. May an ex-mayor, retired from office within the year, be legally
employed to codify the ordinances of the city?

4. May the board of public service legally employ the teams owned
by the wife of a member of the board in hauling coal for the municipal
electric light plant? '

5. May a city official who is an employ of a firm legally purchase
supplies of said firm for the use of the city?
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6. Does the fact that the payments from the city treasury were
made on contracts let at competitive bids affect the application of the
laws relating to this subject?

7. May the village clerk, if an attorney, be employed by council
to represent the village in causes pending in the courts?

1. In answer to your first question I beg to state that a contract between a
newspaper and a municipality of the council of which a stockholder of the
newspaper is a member, is invalid, although ordirances are required to be pub-
lished in such newspaper (section 45 M. C.). Such member, however, may con-
tinue to serve until his disqualification under section 45 M. C. has been estab-
lished by proper proceedings, under section 1732 R. S. This point is the same as
that involved in one of the questions answered in the opinion of July 17th, 1906,
to which you refer in your letter.

The second branch of your first question must be answered in the negative.
Sections 45, 120 M. C., and section 6976 R. S. operate to render contracts entered
into in violation thereof absolutely illegal. This proposition is sustained by the
unanimot_xs opinion of the courts.

2. In my opinion the board of public service may not legally award a con-
tract to let at competitive bid to a firm of which a member of the board of public
safety is an active member (6976 R. S.), and such contract is of no effect.

3. Afi ex-mayor, retired from office within the year, may not be legally em-
ployed to codify the ordinances of the city (6976 R. S.).

4. The board of public service may legally employ the teams owned by the
wife of a member of the board in hauling coal for the municipal electric light
plant, if such teams are owned separately by the wife of such member, and if
such member, as a matter of fact, has no interest or ownership in such teams.
This question presents a possible instance of an interest in fac¢t as distinguished
from an interest in law. The statutes of this state relating to the status of
married women permit the absolute separation of the respective estates of hus-
band and wife. However, such a contract as that suggested by this question
should be closely scrutinized, for while the mere relationship hetween the mem-
ber and the owner of the team does not, in law, amount to an ‘“interest,” yet,
in fact, the ownership of the wife might be merely colorable, and the real party
in interest might be the member himself.

5. Your fifth question is similar to that last discussed in that the relation
of employe, on the part of the official, does not in itself amount to an interest
within the meaning of any of the sections above cited.

Here, again, there should be a careful examination of all facts present in
the transaction. The determining principle here is that if the compensation of
the employe is affected by the securing of the contract with the city, or its loss,
however remotely, the act of the official is violative of the law and the contract
is illegal; but if the compensation of the employe or the retention of his employ-
ment is not affected in any way thereby, then the transaction is lawful in every
way. Thus, if a public official in his private employment secures a commission
on the contract in question the transaction is clearly illegal; and, on the other
hand, if the official is employed by the contractor on a salary, or other fixed
compensation, and in a capacity entirely unconnected with the contract, it is
equally clear that the transaction is lawful. A closer question i1s that presented
in case the official is employed at a fixed compensation but in a capacity which
renders him the active agent of the company in the making of the contract.

I am of the opinion that such a situation would amount to an unlawful in-
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terest on the part of an official, and that such a contract would be illegal under
the sections above cited.

6. The fact that the contract was let at competitive bids affects the appli-
cation of section 6969 R. S., principally in its criminal aspect. At least, insofar
as that section applies to municipal officers the application of the ¢ther provisions
of law is not affected by the presence of such a fact.

An examination of section 6969 will disclose that in the latter portion
thereof an omission has occurred. The word “not,” which was incorporated in
the engrossed bill at the time this section was last amended, was omitted from
the enrolled bill and cannot, therefore, be regarded at present in the statute.
That portion of the section accordingly renders lawful, when the amount of the
contract exceeds $50.00 and the contract is properly let on competitive bids, an
interest on the part of any person holding any office of trust or profit in this
state, or any agent, servant or employe of such officer in any contract for the
purchase of property, supplies or fire insurance. However, such contracts are
rendered unlawful by section 6376 and by the sections of the municipal code above
cited, excepting as to employes of departments other than the department of
public service. (See section 144 M. C.)

It appears, however, that in the case of the employes of such other depart-
ments, interested in public contracts for the purchase of property, supplies or
fire insurance, the interested employe is exonerated and the contract rendered
valid and enforcible, if the amount thereof exceeds $50.00 and the contract has
been let on competitive bids duly advertised. .

The sole effect of section 6969 as to municipal officers, however, is to afford
to such officers, in case of prosecution under said section, a defense in the event
that the contract exceeded $50.00 in amount, and was let on competitive bids,
the contract itself would be illegal and void under the other section cited.

7. The village clerk, if an attorney, may not be employed by council to rep-
resent the village in causes pending in the courts. (Section 6976 R. S. and
section 45 M. C.)

Very truly yours,
U. G. DeNDMAN,
Attorney General.

MUNICIPAL ANNUAL CONTRACTS—AUDITOR MUST CERTIFY THAT
FUNDS ARE APPROPRIATED FOR PURPOSE.

No contract entered into by board of public safety for supplies to be delivered
as required during period of one year is valid unless auditor has certified that
mazimum sum of money to be erpended is in treasury to credit of proper fund
not appropriated for any other purposc.

April 29th, 1909.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbdbus, Ohio.
GENTLEMEX :—]1 beg to acknowledge receipt of your letter of April 28th, in
which you submit for my opinion the following question:

“In contracting for coal, meat and other staples to be delivered
as required during the period of one year, is il mandatory that
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the auditor’'s certificate that the money is in the fund and not appro-
priated for any other purpose, be on file before such contracts can be
entered into by boards of public service or boards of public safety of
cities?

Complying with your request, I beg to state that neither of the boards, con-
cerning the powers of which you inquire, are exempted from the operation of
section 45 M. C., which contains the provision as to the necessity for the auditor’s
certificate, by the sections of the code which define their respective general con-
tracting powers. (Sections 143 and 147 M. C.; Pettinger v. Wellsville, 75 O. S.
509.)

Nor does the fact that the contracts concerning which you inquire are for
ordinary supplies and not for improvements prevent the application of section
45 thereto. The question is made doubtful, if at all, by the fact that the con-
tract does not obligate the municipality to the payment of any fixed sum of
money, and therefore the exact amount to be expended thereunder cannot be
with convenience or accuracy determined in advance as would be required in
complying with section 45 M. C. This fact, however, does not serve as a reason
for denying the application of the section, but rather, if compliance’ with the
section in making such contracts is impossible, as a reason for denying the ex-
istence of the power to make such contracts. I do not regard the difficulty sug-
gested as of great moment since the board in entering into suich a contract may,
and from considerations of business policy should, fix the maximum sum to be
expended thereunder during the year; to compel such boards to impose such
limitations upon the financial obligations of such contracts seems to be one of
the objects of section 45 M. C.

I am of the opinion, therefore, that no contract entered into by a city board
of public service or board of public safety for supplies to be delivered as re-
quired during the period of one year is valid unless the auditor has certified
that the maximum sum of money to be expended under such contract is in the
treasury to the credit of the proper fund and not appropriated for any other
purpose.

Yours very truly,
U. G. DEXNMAN,
Attorney General.

ROAD ENGINEERS AND LABORERS—EMPLOYMENT AND COMPENSATION
OF—REPAIR OF ROADS.

Road commissioners may not appoint more than one engineer at a compen-
sation to exceed four dollars per day, but may employ all labor necessary at $1.75
per day. Engineers may not be paid for overtime, but laborers may.

Wages provided for in constructing roads are different from that provided
for in case of repair.

May 3d, 1909.

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEYN :—I am in receipt of your letter of April 29th, submitting for my
opinion thereon the following questions:

“1. How many engineers (at not to exceed $4 a day) may road com-
missioners employ under the road district law (Sec. 4757-1, et sep.) ?
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“2. May said road commissioners pay any class of day laborers
(other than the engineer) more than $1.75 a day? (See 99 O. L. p. 384,
Sec. 7.)

“3. Is there any provision in said law authorizing road commis-
sioners to pay employes for ‘overtime?’

“4, Do the wages designated in section 4757-7, for the construction
of roads, also apply to the repair of roads under the provisions of sec-
tion 4757-19?”

Replying to your first question, I beg to state that I find no authority for
the appointment of more than one engineer at a compensation of not to exceed
$4 per day.

Section 4757-6 R. S. provides that:

“Such road commissioners shall have power to employ * * * a
competent engineer and such assistants as they deem necessary, who
shall make a map of the roads so designated. each year and make
profiles of such roads, showing the grades thereof as they exist, and pre-
pare such other information as may be required by the commissioners,
all of which shall be kept on file in the county auditor’s office for pub-
lic inspection and shall be notice to the public.”

Section 4757-7 (as amended 99 O. L. 384) provides in part that:

“The engineer employed by the road commissioners shall receive no
more than $4 per day, and each assistant shall be allowed no more than
$1.75 per day for each day actually employed, as may be agreed
upon by the road commissioners.”

Counsideration of the foregoing sections compels the conclusion that one
engineer at $4 per day is to perform all the engineering work of a given road
district. It is exnressly provided that the engineer employed by the commis-
sioners shall make a map of all the roads designated for improvement in a given
year. For making necessary surveys, assistant engineers may be employed and
there is no limit to the number thereof. Such assistants, however, may receiv
only $1.75 per day.

The road cominissioners are empowered by section 4757-5 to employ “‘any
and all labor necessary to operate” such rollers and other machinery and ap-
pliancés as they may deem it necessary to purchase in the improvement of the
roads under their charge. Under section 4757-10 the work of construction of
improved roads is required to be let by competitive bids, the contract to include
al] labor excepting the labor of the operators of the road roller, etc. However,
if there are no bids or if the bids received are not satisfactory, the road commis-
sioners ‘‘shall have the right to purchase any or all of materials and secure the
performance of any or all labor in any other manner.” The laborers authorizerd
to be employed by the two sections above cited, are not to be confused with the
“assistants” who are clearly to be employed in the performance of engineering
work. There does not appear to be any limit upon the amount per day that
may be paid to such laborers.

The engineer, the assistants and the clerk or bookkeeper may uot he al-
lowed compensation for “overtime.” The day laborers employed under authority
of the sections last above cited may, however, be paid for “overtime,” if sucn
“overtime” is expressly or impliedly provided for in the contraets of employ-
ment of such laborers.
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In repairing improved roads under authority of section 4757-19, the road
commissioners are authorized and directed to proceed “in the same manner as
is provided by the general statutes for the repair of roads.” The engineer and
the assistants provided for by section 4757-6 are not to be employed in making .
such repairs and if engineering work is required to be done in connection with
such repairing, the limitations of section 4757-7 would not apply. The compen-
sation of the clerk or bookkeeper employed by the road commissioners is limited
to $1.50 per day regardless of whether or not his time is in part devoted to work
in connection with the repair of improvea roads. As to the employment of day
laborers for work in connection with repairing improved roads, the commis-
sioners are to be governed by the general statutes applicable to such repairs.

Yours very truly,
’ U. G. DENXMAN,
Attorney General.

NoTe—See supplemental opinion rendered The Bureau of Inspection and
Supervision of Public Offices, May 26th, 1909. '

ROAD COMMISSIONER—LABORERS EMPLOYED BY—PAY FOR OVERTIME
May 26t,h 1908.

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :—I acknowledge receipt of your letter of May 24th, requesting
an opinion supplemental to that of May 3d, with respect to the compensation
of laborers employed by road commissioners under the road district law, section
4757-1 et seq. and under the road repair law, section 4757-19 R. S. I note that
in rendering the former opinion I overlooked the words “and each laborer” as
used in section 7 of the road district law as amended 99 O. L. 384. The context
in question is:

“Each assistant and each laborer shall be allowed not more than
$1.75 per day for each day actually employed as may be agreed upon by
the road commissioners.’

In view of this provision, it is my opinion that no class of laboreré em-
ployed by the road commissioners, other than the engineer, may be paid more
than $1.75 per day, either for improvement work or for repair work. No pay
for ‘“overtime” may be allowed any of the employes of the road commissioners,
unless the allowance of such pay, together with the per diem fixed by contract
with the commissioners, will not cause the total sum allowed for any one day
to exceed $1.75. '

Yours very truly, .
U. G. DENMAN,
Attorney General.
Note—See preceding opinion,
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JUSTICES OF THE PEACE IN CLEVELAND—MAY NOT RETAIN ANY
FEES FOR OWN TUSE.
May 22d, 1909.

Bureau of Inspection and Supervision of Public Offices, Columbus, Qhio.
GENTLEMEN : —] beg to acknowledge receipt of your letter of May 19th, re-
questing my written opinion upon the following question:

“May justices of the peace of the city of Cleveland, Ohio, retain
for their own use fees collected of litigants? Also, may they retain fees
for performing marriage ceremonies?”

In my opinion, justices of the peace of the city of Cleveland may not re-
tain for their own use fees collected of litigants. This prohibited by setcion 621a
R. S., which provides that justices of the peace in Cleveland shall receive “in
liew of all fees” a salary of $1,800.00 per annum. The same provision is in-
cluded in ordinance No. 44,512 of the city of Cleveland, a copy of which you have
enclosed in your letter. Section 621 makes it the express duty of justices of
the peace in Cleveland to pay all fees provided for in section 615 and 621 R. S.
into the city treasury.

Justices of the peace of the city of Cleveland may not retain for their own
use the fee of two dollars for marrying and making return of marriage as
authorized to be col!lected by section 621 R. S. The joint effect of sections 621a
and 621b R. S. and the ordinance referred to, prohibits such retention. Any
sums paid to justices for performing marriage ceremonies or fcor other services
in excess of the amounts receivable under section 621, may be retained by the
justices for their own use.

Yours very truly,
U. G. DENMAN,
Attorney General.
Nore—See page 214,

COUNTY COMMISSIONERS—FAILURE TO PROVIDE SALARY FOR CON-
STABLE THROUGH MISTAKE OF AUTHORITY—COUNTY SALARY LAW.

In making annual allowance county commissioners fail through mistake of
authority to provide salary for constable, commissioners may make allowance
when error discovered.

June 28th, 1909.

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :—Your communication is received in which you submit the
following statement of facts, together with a request for an opinion thereon:

In the insolvency court of Hamilton county the court constable
has been heretofore paid out of the county treasury, but his compensa-
tion has not been included in the aggregate sum to be expended for the
services of depities, clerks and other employes of the office of insolvency
judge, as fixed by the county commissioners under the salary law. The
failure to include this compensation was based upon the ‘heory that
the compensation of a court constable was payable direct from the
county treasury and was not to be included in the aggregate sum fixed
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by the commissioners. The supreme court has held, however, in the
case of State ex rel Currens v. Sayre, County Auditor, that court con-
stables should be paid out of the officers’ fee fund and should be in-
cluded in the allowance made by the commissioners. Query: Does
this decision apply to court constables in the insolvency court of Ham-
ilton county, and, if so, how may said court now legally cocmpensate
its court constables?

In reply I beg to say, you have heretofore been advised by this office, under
date of December 18, 1906, that the provisions of the county officers’ salary law
relative to probate courts were applicable to the insolvency court of Hamilton
County. It follows, therefore, that the holding of the court in the Sayre case,
above referred to, applies to the insolvency court of Hamilton County and that
the duty devolves upon the county commissioners to include in the aggregate
sum as fixed by them to be expended for deputies, clerks, etc.,, the compensation
of court constables. The county officers’ salary law provides, however, that:

On November 24, 1906, and on the 20th of each November there-
after, the county officers therein provided for shall prepare and file with

the county commissioners a detailed statement of the probable amount

necessary to be expended for deputies, assistants, bookkeepers, clerks

and other employes of their respective offices, for the year beginning

January 1st thereafter, and that the county commissioners shall, not

later than five days after the filing of said statement, fix an aggregate

sum to be expended for the period covered by said statement.

This duty, I assume, has been performed by the county commissioners of
Hamilton County for the year 1909, and this office has heretofore held that when
county commissioners have once acted under this statute their power is ex-
hausted. In other words, when they have once fixed an aggregate sum to be
expended for deputies, clerks, ete., such aggregate sum so fixed must stand for
the year. But where county commissioners, through mistake of authority, omit
to consider or take action relative to the compensation of any deputy, clerk, or
other employe, the power in that particular has not been exercised and such
commissioners retain the authority to fix an aggregate sum for the compensa-
tion of such deputy, clerk or other employe so omitted.

It follows, therefore, that the county commissioners of Hamilton County
now have authority to provide compensation for the court constables of the in-
solvency court of said county.

Yours very truly,
U. G. DENALAN,
Attorney Qeneral.

CASH BAIL—ACCEPTANCE OF BY MAYORS' AND POLICE COURTS—DIS-
POSITION OF WHEN DEFENDANT FAILS TO APPEAR—FEES OF
CHIEF OF POLICE.

A mayor or judge of police court may not accept cash bail, but where same
is accepted and proceedings are regular, defendant not entitled to recover same.

Where defendant fails to appear or demand repayment money should be paid
to city treasurer or county treasurer.
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Fees tared in name of chief of police when services are perforimed by patrol-
man should be paid into county treasury.

Fees of mayor and chief of police may not be allowed in cases where bail
has been forfeited.

June 9, 1909.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN:—] beg to acknowledge receipt of your letter of May 2lst, in
which you request my opinion upon the following questions:

“1. May the mayor of a city not having a police court, or the police
authorities of said city, accept ‘cash bail’ and release persons charged
with the violation of the state laws or the penal ordinances of the city?

“2. 1f such cash bail be accepted and the parties fail to appear,
what is the legal disposition of such moneys?

“3. If a defendant is convicted under the state laws of a misde-
meanor in the mayor’s court, and the costs assessed are paid by him,
what disposition should be made by said court of the fees earned by
patrolmen taxed in the name of the chief of police? May the chief re-
tain such fees when he does not personally render the service for which
the fee is charged?

' ‘4. May the mayor and chief of police be allowed their legal fees
in cases in which bail has been forfeited for non-appearance of defend-
ants?

“5. We would ask your opinion upon the same questions as the
same relate to the duties of the proper officers in the police courts of
the larger cities of the state.” i

I have been unable to find any authority for the acceptance of “cash baijl’
by the mayor or the judge of the police court, or by any other municipal au-
thority. If such bail be accepted, the transaction is illegal and void, and should
there be any irregularity in the arrest of the defendant, he would be entitled
to recover the amount of money so paid by him.

“Where the person is arrested for improper purposes without just
cause; or, for a just cause, but without lawful authority; or, for a just
cause and by lawful authority, but for an improper purpose; and pays
money to obtain his discharge, it may be recovered as so much money
had and received for the plaintiff’s use. Bull, N. P. 172, 173; 5 Com.
Dig. Pleader, 2 W. 19; Richardson v. Duncan, 3 N. H. 508; Watkins v.
Baird, 6 Mass. 506.”

Reinhard vs. Columbus, 49 O. S. 257-270.

If, however, the proceedings are regular, aside from the receipt of cash
bail, then the defendant is not entitled to receive such money even though he
makes demand therefor.

Columbus v. Reinhard 1 C. C. 289.

In such cases, and in all cases in which the defendants fail to demand re-
payment, the money so paid in should be paid over to the city treasurer or to
the county treasurer, under Sections 1536-838 R. S., 15636-864 R. S., and 1536-854
R. 8.
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Fees taxed in the name of the chief of police in state cases when the same
have been earned by patrolmen, should, in my opinion, be paid into the county
treasury.

In the case of Portsmouth v. Milstead, 8 C. C. N. S. 114, affirmed by the
Supreme Court in 76 O. S., the court in holding that a chief of police may re-
tain for his own use fees earned in state cases, seems to regard Section 1850
R. S, now Section 1536-863, as applicable to the fees of chiefs of police. That
section in terms applies only to the marshal—an office formerly existing in many
municipalities of the state, but which has been abolished as to cities by the adop-
tion of the municipal code of 1902. There is no other provision under which
the chief of police may be said to be entitled to receive any fees. The section in
question provides that “he * * #* ghall receive the same fees as sheriffs and
constables in similar cases for services actually performed by himself or his
deputies, * * *; but in no case shall he receive any fees or compensation for
services rendered by any watchman or other officer, nor shall he receive for
guarding, safekeeping or conducting into the mayor’s or police court, any per-
son arrested by himself or deputies, or by any other officer, a greater compensa-
tion than twenty cents.”

Section 1536-823 provides that in the police court fees shall be taxed as in
the probate court, or before justices of the peace in like cases, but neither this
provision nor those authorizing mayors to tax costs in state cases contains suffi-
cient authority for the chief to retain the fees earned by patrolmen. It appears
from Section 1536-863 above quoted that for safekeeping, etc., the chief of police
may receive a fee of not to exceed twenty cents for each prisoner, but that other
fees, such as those prescribed for constables by Section 622 R. S., may not be
retained by the chief, unless he has actually rendered the services for which
they are taxed. The patrolman is not “his deputy” within the meaning of Sec-
tion 1536-863, and assuming that section to govern the case, it seems to me to
deny the right of the chief of police to the fees in question. The patrolman
may not, of course, receive such fees and retain them for his own use, and in
my judgment, they should be paid into the county treasury.

‘When bail is forfeited on account of the non-appearance of the defendant
in a state case, the entire sum recovered thereby must be paid into the county
treasury, and the fees of the mayor and chief of police may not be paid out of
such sum so forfeited. (Sections 1536-838 etc., above cited, and 7181 R. S.)

The statements above made are applicable to the proper officers in the police
courts of the larger cities of the state, as well as to those of cities not having
a police court.

Yours very truly,
U. G. DENXMAN,
Attorney General.

COUNTY COMMISSIONERS—AUTHORITY TO MAKE ADDITIONAL ALLOW-
ANCE TO AUDITOR FOR CLERK HIRE—NOT TO BE CREDITED TO
AUDITOR’'S FEE FUND—ANNUAL ALLOWANCE MADE IN PRECEDING
SECTION—MEANING OF.

June 29, 1909.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.
GENTLEMEN :—Your communication received in which you submit the fol-
lowing inquiry:
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“Section 1076 Revised Statutes is as follows:

“The county commissioners of the several counties have authority,
and are required, to make an additional allowance to the county auditor
for clerk hire, not exceeding twenty-five per cent. of the annual allow-
ance made in the preceding sections in the years when the real property
is required by law to be reappraised.

“Since the passage of the salary law, may the county commissioners
make the allowance as above provided, and if so, should the amount
be credited to the auditor’'s fee fund, or should the additional clerks be
paid direct out of the county treasury upon the allowance of the county
commissioners? If the allowance is credited to the auditor's fee fund,
may it be used in increasing the compensation of the present employes
of the office, or must additional assistants be employed?”

You further inguire what is “the annual allowance made in the preceding
section,” as referred to in Section 10767

In reply I beg to say you have been heretofore adv1sed by this office that
the enactment of the county office salary law does not repeal section 1076 R. S.,
and that in cases where the county commissioners, when fixing the aggregate
sum to be expended by the auditor as provided in the salary law, make no pro-
vision for the additional work required by reason of the reappraisement of real
estate, such commissioners have authority to make the allowance provided in
Section 1076. It is my judgment when the county commissioners act under said
Section 1076, that the sum so allowed may not be transferred to the fee fund
of the county auditor, and that it must be used solely for the employment of
additional assistance in the performance of the work in the auditor’s office in-
cident to the reappraisement of land.

“The annual allowance made in the preceding sections” referred to in Sec-
tion 1076, means all the compensation allowed county auditors under Chapter
4, Title 8, of the Revised Statutes.

Very truly yours,
U. G. DENMAX,

Attorney General.

BOARD OF PUBLIC SERVICE—CONTRACTS FOR COAL USED IN WATER
WORKS FOR ELECTRIC LIGHT PLANT AND FOR CONSTRUCTION OF
SPECIAL ASSESSMENT IMPROVEMENT—CITY AUDITOR—CERTIFI-
CATE THAT THERE IS MONEY IN FUND APPROPRIATED TO MAKE .
SAID CONTRACTS VALID.

It is not necessary for certificate from city auditor, that there is money in
fund and appropriated for purpose required, to be filed to make valid contracls
entered into by board of public service, for coal used in operating municipal
water works or electric light plant, if obligations created by said contract are
to be met by revenue resulting from the operation of plant.

Said certificate is not required to be filed to make valid contracts entered into
by board of public service for pipe used in extension of mains of said plani.
Same to be paid for from proceeds of bonds sold for such purpose, and bonds 19
be paid for out of surplus revenue derived from operation of plant.

Qection 45a does not require said certificate to be filed for conlract for con-
struction of special assessment improvements.
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July 16, 1909.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEYN :—I beg to acknowledge receipt of your letter of July 14th re-
questing the opinion of this department upon the following questions:

“1, Is a certificate of the city auditor that there is money in the
fund and appropriated for the purpose required to be filed to make valid,
contracts entered into by the board of public service for coal used in
operating municipal water works or electric light plants, if the obliga-
tions created by said contracts are to be met by the revenue (water
rentals) resulting from the operation of the plant?

“2. TIs said certificate required to be filed to make valid, contracts
entered into by boards of public service pipe used in extension of the
mains of said plant, the same to be paid for from the proceeds of bonds
sold for such purpose?

“3. Sec. 450 implies that said certificate is required to bhe filed in
contracts for construction of special assessment improvements. What
effect do you give to the provisions of said section?”

Sections 45 and 45a M. C. provide in part as follows:

“No contract, agreement or other obligation involving the expendi-
ture of money shall be entered into, mor shall any ordinance, resolu-
tion or order for the expenditure of money be passed by the council or
by any board or officer of a municipal corporation, unless the auditor of
the corporation, and if there is no auditor, the clerk thereof, shall first
certify to council that the money required for the contract, agreement
or other obligation, or to pay the appropriation or expenditure, is in
the treasury to the credit of the fund from which it is to be drawn,
and not appropriated for any other purpose, which certificate shall be
filed and immediately recorded; and the sum so certified shall not there-
after be considered unappropriated until the corporation is discharged
from the contract, agreement or obligation, so long as the ordinance,
resolution or order is in force; and all contracts, agreements or other
obligations, and all ordinances, resolutions and orders entered into
or passed, contrary te the provisions of this section shall be void,
and no party whatever shall have any claim or demand against the
corporation thereunder; nor shall the council, or a board, officer,
or commissioner of any municipal corporation, have any power to
waive or qualify the limits fixed by such ordinance, resolution or
order or fasten upon the corporation any liability whatever for any ex-
cess of such limit, or release any party from an exact compliance with
his contract under such ordinance, resolution or order; * * * =#
provided, however, that the council of any city or any village may make
(subject to the provisions of sections 2491 and 3551 of the Revised
Statutes of Ohio) a contract with any person, firm or company for
lighting the streets, alleys, lands, lanes, squares and public places in
the municipal corporation, or for furnishing water to such corporation,
or for the collection and disposal of garbage in said corporation, or for
the leasing of the electric light plant and equipment, or the water works
plant or both, of any person, firm or company therein situated, for a
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period not exceeding ten years, and the requirement of a certificate
that the necessary money is in the treasury shall not apply to such con-
tract; provided further. that such requirement shall not apply to street
improvement contracts extending for one year or more, nor to contracts
made by the board of health of any municipality, nor to contracts made
by any village for the employment of legal counsel.

“Sec. 45a. Money tc be dcrived from lawfully authorized bonds
or notes sold and in process of .delivery shall for the purpose set forth
in section 45 of this act be deemed in the treasury and in the appro-
priate fund.”

The first question presented by you scems to have been answered quite
definitely by the courts of this state. The principle which seems to Le deducibie
from the great maoss of adjudications bearing upon this question (many of them
conflicting) is as follows:

Sec. 45 M. C., does not apply to the expenditure of revenues other than
those raised or necessarily to be raised by taxation. The reasoning upon which
the courls have predicated the principle above stated is not clearly set forth in
any of the decisions which have come to my notice. The conclusion is certainiy
not justified by the above quoted language in itself. The following are quota-
tions from certain of the decisions in point:

“The requirement (of section 2702 R. S., of which sec. 45 M. C. is
almost an identical paraphrase) is that the certificate must show that
the money required for the contract is in the treasury to the credit of
the fund and not appropriated for any other purpose. The fund from
which the plaintiif is entitled to satisfaction of his demand is not
raised by taxation. It is derived from the operation of the gas works
and may be subject to the order of the board whose authority is so
limited that they can malke valid contracts only for appliances and sup-
plies for the gas works to which the fund is devoted.” Shauck, J., in
Kerr v. Bellefontaine, 59 O. S. 446, 464,

“The section (2702 R. S.) is general in its terms, but the object
of the general assembly evidently was to compel municipalities to have
the money in the treasury before appropriating or spending it. This
can only apply to money raised, or to be raised, by a levy on the gen-
eral tax list of the municipality. If the money is to be provided in the
first instance by taxation, it must be collected and in the treasury be-
fore it can be appropriated or expended either by ordinance. resolution,
order, contract, agreement or other obligation. If bonds are issued and
sold and the money provided in that manner, the bonds to be paid by a
levy on the general tax list, money arising from the sale of such bonds
must be in the treasury before it can be expended the same as if it had
ieen raised by taxation in the first instance.

“In all cases said section 2702 is applicable * *,

“In cases of street improvements # % the council at the proper
time makes an assessment of the amount to be paid by the property
holders upon their property and pays the balance out of money in the
treasury raised by taxation, or by sale of its bonds, the bonds to be paid
by a levy on the general tax list * =,

“In such a transaction the only money which the municipality pays
out of it$ treasury of money raised by levy on the general tax list, is
so much of the cost and expense of the improvement as is not assessed
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against the property holders, and as to that part said section 2702 is
applicable * =,

“As to the part of the cost and expense to be assessed against * *#
the abutting * * property, said section does not apply, and in the na-
ture of the case cannot apply because it is impossible for the council to
ascertain the amount of money required until after it knows who has
paid and who has failed to pay his assessment, and by that time a large
part, if not all, of the cost and expense will have been incurred.

“It does not apply for the further reason that by necessary implica-
tion said ‘section has reference to money of the municipality, that is,
money raised, or ultimately to be raised, by a levy on the general tax
list, and does not govern or refer to money of individuals, that is,
money to be raised by an assessment upon the property along the im-
provement * * It is competent for the contractor to agree to take the
assessment in payment of his labor and material * * and if he does
so the money never goes into the treasury and no certificate can be
filed as to the same.”

Burket, J., in Comstock v. Nelsonville, 61 0. S. 288-294-295-296."

“A municipality may issue bonds in sufficient amount to pay the
cstimated cost and expense of an improvement and may levy a tax in
addition to the other tax authorized by law, to pay the bonds issued
and sold to pay its part of the cost of the improvement, * *. Sections
45 and 45a¢ do not apply to improvements for which the city has au-
thorized bonds to be issued to pay the entire estimated cost and expense.”

Summers, J., in Emmert v. Elyria, 74 0. S. 145-197-198.

See also opinion of Price, J, in Village of Carthage v. Diekmeier, 79 O. S.
323-336 in which on a seemingly identical state of facts arising under section
2702 the supreme court reached a conclusion opposed to that reached in Em-
mert v. Elyria, Supra. It is not necessary for the purpose at hand to reconcile
these decisions.

Of the foregoing decisions of the supreme court all but one, viz, Kerr v.
Bellefontaine, Supra, refer to street improvement contracts, and without at-
tempting to analyze the decision of Emmert v. Elyria, which might seem to go
farther than the principle herein stated, the rule with respect to such contracts
seems to be that the certificate of the auditor is only necessary when the entire
cost of the improvement is tn be paid out of the general fund of the city, or
out of the proceeds of an issue of bonds payable ultimately out of the general
fund of the city, or in case the improvement is ta be partly paid for by assess-
ment against abutting property, with respect to the city’s portion of the ex-
pense only. The reasoning by which this conclusion is reached is most clearly
set forth in the opinion of Comstock v. Nelsonville, Supra, wherein the incon-
venience of applying section 2702 to contracts to be discharged out of money
raised by assessment is pointed out. There is one assumption, however, that
seems to me to have been made by the court and passed over without statement.
I venture a suggestion on this point: When the court, as in the last opinion
referred to, as well as the other opinions cited and quoted from, says that “the
object of the general assembly evidently was to compel municipalities to have
the money in the treasury before appropriating or spending it. This can only
apply to money raised or to be raised by a levy on the general tax list of the
municipality,” the court apparently has in mind the relative location of section
2702 as compared with the other sections of the then existing municipal code.
The position of that section and the position of section 45 in the Municipal
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Code of 1902 is among those statutes relating to taxation and the appropriation
of money raised by taxation.

Each of these sections may be correctly said to be in pari materia with such
sections relating to the collection and expenditure of taxes. Any fund, there-
fore, that does not have to be appropriated by council is quite evidently not
within the general scope of these related sections and therefore the broad and
general terms employed in the first clause of section 2702 and in the first clause
of section 45 M. C., are limited to contracts involving the expenditure of funds
raised by taxation. This being the case, revenues not derived from taxation
and those entirely within the control of some municipal board, without specific
appropriation by council, may be expended without compliance with the re-
maining provisions of the sections.

The case of Kerr v. Bellefontaine, from the opinion of which quotation is
made herein, presents a statement of facts more similar to those described in
your first question than do the other cases cited above. The gas trustees of
the city of Bellefontaine had under old section 2489 R. S., the general power to
administer the gas works of the city. That section provided in part that:

“Said trustees may also purchase material, employ laborers, etc.,
* % * gand all money collected for gas works purposes shall be de-
posited weekly by the collectors thereof, with the treasurer of the cor-
poration * *; and all moneys so deposited shall be kept as a separate
and distinct fund subject to the order of the board.”

The reasoning of the learned judge in holding that section 2702 was not
applicable to the exercise of the powers enumerated in sec. 2489 seems to be sub-
stantially the same as that above outlined, although the opinion as reported is
very brief upon this point. (See also Findlay v. Parker 17 Ci C. 294-300.)

It is not to be assumed that because the contract is to be discharged out of
the proceeds of bonds issued by the municipality the certificate of the auditor is
not required. If such bonds are to be paid by a general levy, then the pro-
visions of sections 45 and 45a apply, but if they are to be paid by special assess-
ments then in accordance with the rule above stated, the certificale is not neces-
sary except as to such part of the cost of the improvement as is to be paid by
the municipality. Comstock v. Nelsonville, Supra,; Village of Carthage v. Diek-
meier, Supra. 1 make this statement in spite of the apparent holding of the
court in Emmert v. Elyria, Supra.

Kerr v. Bellefontaine is strengthened in its application by the provisions
of section 2411, etec, R. S. In said section 2411, which still remains in force,
as defining the powers and duties of the boards of public service and the board
of trustees of public affairs, it is in part provided:

“For the purpose of paying the expense of conducting and managing
the water works * * the trustees or board shall have the power to
assess and collect * * a water rent of sufficient amount * *.”

Section 2412 R. S. provides in general that the surplus “after paying the ex-
pense of conducting and managing the water works, etc.,” may be applied to
the repairs, enlargement or extension of the works. It is thus seen that the
board of pubic service in administering the water works has substantially the
same powers as those called in question in the case of Xerr v. Bellefontaine.
In this connection, however, permit me to point out that section 2415 being a
portion of the water works act authorizes the trustees or board ‘“to make con-

14—A. G.
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tracts for the building of machinery, water works, buildings, reservoirs and
the enlargement and repair thereof * * and for all other necessary purposes
to the full and efficient management and construction of water works.”

In proceeding under this section the board of public service may not bind
the city. If the board does not keep within the surplus as referred to in sec-
tion 2412 the execution of a contract under section 2415 is such an attempt to
create an indebtedness against the municipality as is prohibited by section 45
M. C. Newton v. Toledo, 18 C. C. 756.

It must not be assumed, however, that there is any fundamental distinction
between contracts in the nature of running expense and those relating to per-
manent improvements. Section 45 applies to ordinary running expenses when
the same are to be paid out of the general revenue of the municipality.

Ampt v. Cincinnati, 2 N. P. 332.
Easton v. Hyde Park, 6 N. P. 257.

The conclusion of the court in Lima Gas Co. v. Lima 4 C. C., 22-28 does
not seem to be well taken. ,

I conclude with respect fo your first question that in contracting for coal
to be used in operating a municipal water works or electric light plant, the board
of public service is not subject to the provisions of section 45 M. C., if the obli-
gation created by such contract is to be met by water and light rentals resulting
from the operation of the plants. .

‘With respect to your second question I beg to state that in my opinion con-
tracts entered into by boards of public service for water pipe to be used in ex-
tending the mains are not governed by section 45 M. C., if such contracts are
to be discharged out of the surplus revenue derived from the operation of the
water works plant. If, however, the bonds mentioned in your question are to be
paid out of the proceeds of a general tax levy, then such certificate is necessary.
I have reached this conclusion upon the principles set forth in my answer to
your first question.

In my opinion, section 45a, with respect to which you inquire in your third
question, does not relate to assessment improvements as assumed in your letter.
The effect of said section is to authorize the auditor to issue the certificate re-
quired by section 45 in case bonds have been issued to pay the obligation created
by a municipal contract, which bonds are to be paid out of the proceeds of a
general tax levy.

In my judgment, section 145 M. C. which requires the authorization of coun-
cil in case of contracts involving more than $500, does not in any way affect
the conclusions above reached. While said section 143 provides that contracts
let thereunder upon competitive bids, “shall be between the corporation and the
bidder, and the corporation shall pay the contract price in cash,” this language
alone does not render such contracts, obligations “involving the expenditure of
money” within the meaning of section 45 M. C. as construed by the supreme
court. Yours very truly,

W. H. MiLLER,

Assistant Attorney General.
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TOWNSHIP TRUSTEES—AUTHORITY TO TRANSFER SURPLUS PROCEEDS

OF SPECIAL TAX.
July 29, 1909.

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GeNTLEMEN:—I am in receipt of your letter of July 23d, in which you sub-
mit the following for my opinion:

Pursuant to an act of the general assembly, 84 O. L. 344, there was
erected in the city of Mansfield a memorial building, for the payment
of which bonds were issued and sold, all of which have now been re-
deemed. The act was amended in 99 O. L. 743, authorizing the township
trustees to provide, out of the general funds of said treasury, for the
payment of a janitor to takeg charge of said building. The trustees, in
making the last levy for the payment of the bonds, levied a higher rate
than was necessary for the retirement thereof, which resulted in a sur-
plus of $3,182.93 in the hands of the treasurer of the trustees of said
memorial building. Query: What disposition shall be made of said sur-
plus? May it be transferred under authority of section 2834 R. S. to
the general fund of the township by an order of the trustees?

In reply, I beg to call your attention to section 2834 R. S., which is, in part,
as follows:

“Wherever there is, in the treasury of any * * * township,
* * #* any surplus of the proceeds of a special tax, #* * * which sur-
plus is not needed for the purpose for which the tax was levied, * * *
such surplus may be transferred to the general fund by an order of the
proper authorities entered on their minutes * * *”

This section applies to any surplus in the treasury of any township, while
the surplus to which your inquiry refers is in the hands of the treasurer of the
trustees of the memorial building, but, as the entire memorial fund has been
raised by taxing the property of the township, I do not consider that distinction
as material. The first part of this section clearly authorizes a transfer of the
entire surplus, $3,182.93, to the general fund of the township.

Yours very truly,
W. H. MILLER,
Assistant Attorney General.

COUNTY SURVEYOR—ASSISTANTS, DEPUTIES AND OFFICE FORCE MAY
BE REIMBURSED FOR EXPENSES INCURRED.

December 13, 1909.

Bureau of Inspection and Supervision of Public Offices. Department of Auditor of
State, Columbus, Ohio.
GENTLEMEN :—Your communication is received in which you submit the
following inquiry:

“Sec. 1183, as amended, 98 O. L. 247, provides that, ‘the county sur-
veyor shall appoint such assistants, deputies, draftsmen, inspectors,
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clerks or employes as he shall deem necessary for the proper performance
of the duties of his office, and shall fix their compensation, but such
compensation shall not exceed in the aggregate the amount so fixed
by the county commissioners as herein provided.’

“Section 1181 provides that ‘the county surveyor and his assistants
and deputies shall each be allowed his reasonable and necessary ex-
penses incurred in the performance of his official duties.’

“Query: May such employes as draftsmen, inspectors, clerks, rod-
men, axmen and markers, if employed regularly in the surveyor’s
office and paid out of the appropriation made by the county commission-
ers, legally receive their necsssary expenses incurred in the performance
of their official duties, as provided in said section 11817

“What employes of the surveyor’s office does the word ‘assistants,’
as used in section 1181, apply to?”

In reply, I beg to say the provision in section 1181 as quoted in your in-
quiry is as follows:

“The county surveyor and his assistants and deputies shall be al-
lowed his reasonable and necessary expenses incurred in the perform-
ance of his official duties.”

In my opinion, the words “assistants and deputies” should be construed to
include the ‘“office force” of the county surveyor; that is, all the deputies and
assistants who are regularly employed by him to assist him in the discharge of
his official duties. Such deputies and assistants are entitled to be reimbursed
for the reasonable and necessary expenses incurred in the performance of their
official duties. Yours very truly,

U. G. DEXMAN,
Attorney General.

STREET PAVING CONTRACTS—MONEY RETAINED AS GUARANTEE,
WHERE TO BE KEPT.

Where improvement contracts provide for retention by city of portion of
consideration such money retained must be kept in city treasury or legal de-
positories.

November 18, 1909.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.

GENTLEMEN :—Complying with your request of November 15th, I beg to sub-
mit my opinion upon the following question:

“Should the moneys retained as guarantee on street paving con-
tracts, and others of like nature, remain in the city treasury or its legal
depositories to be disbursed to the contractor by the city treasurer on
warrant of the city auditor at the expiration of the retention period
named in the contract?”

The power of the department of public service, under section 143 M. C., to
make on behalf of the corporation a contract of the sort generally described
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by you is unquestioned. That section provides merely that *‘the corporation
shall pay the contract price in cash,” and does not in any manner restrict the
power of the municipal authorities to agree with the contractor respecting the
time when such cash paymconts shall be made. This being the case the contracg
may itself direct the time and the manner of making payments and may create
any liability on the part of the contractor that may be agreed upon between
the parties. It is primarily to the contracior, therefore, that recourse must be
had in ord¢r to determine the question raised by you.

It seems to me that each particular contract should be examined with
respect to the time when the cash payments directed by the statute to be made
are to be completed. The provision for a guarantee might possibly be made in
several different ways, but if the contract simply provides that the city shall
retain from the amount of the final estimate any certain sum of money as a
guarantee that the improvement will remain in good condition during any cer-
tain period of time, it is my opinion that such a provision without substantial
embellishment operates simply to postpone the time of the payment of the money
by the city to the contractor. The question is to be considered from the stand-
point of the ownership of the money. The city might, under various forms of
contracts, hold this money as bailee, or it might hold it as owner. That is to
say, the money might be city money, or the contractor’s money in possession of
the city or some designated third party. Without passing upon the question
whether, under the municipal code, the municipal authorities might lawfully
agree that the city should hold the money of the contractor as bailee, or that
the city should retain some special interest in the money for the purpose of
guaranteeing the condition of the improvement, transferring the general prop-
erty in the money to the contractor, and the right of possession to some desig-
nated third party, I express the opinion that the word “retain,” if used alone in
a contract providing for such a guarantee, means that during the period of such
retention money so retained is city money. The time of payment is simply post-
poned and the contractor’s right to payment does not accrue until the end of
the stipulated time.

Cudworth v. Bostwick, 45 Atl. 408, 69 N. H. 536.

So long as the money remains that of the city, I am of the opinion that its
custody is controlled by section 35 M. C., and that it should remain in the city
treasury or its legal dzpository as provided thereby.

If, by your question, you mean to inquire as to the power of any other
municipal authority to assume possession of or control over the money thus re-
tained, I have no hesitancy in stating that the law creates no such power. The
public funds are, under the municipal code, to be held in the possession either
of the city treasury or of {he board of sinking fund trustees. My predecessor
has already advised your department that as among the various municipal au-
thorities, and particularly as between the city treasurer and the sinking fund
trustees, amounts retained in the manner suggested in your letter must be kept
in the treasury. (Annual report of the attorney general for the year 1907,
page 146.)

I therefore conclude that under improvement contracts providing simply
for the retention by the city of a portion of the consideration, the money thus
retained must be kept in the city treasury or its legal depositories.

Yours very truly,
T. G. DuNMAN,
Attorney General.
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JUSTICES OF PEACE IN CITIES—SALARIES IN PLACE OF FEES.

The wvarious salaried justices ¢f the state are not necessarily prohibited from
receiving marriage fees, acknowledgment fees, etc., but in each case the city
ordinances firing salaries must govern.

May 28, 1909.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :—Since rendering you my opinion of recent date with regard
to rights of justices of the peace in the city of Cleveland to retain for their own
use fees received for marrying and making return of marriage, my attention
has been called to the fact that section 621a and 621b, and other related sec-
tions, are not regarded by justices of the peace in the larger cities of the state
as applicable to them. My information is that these sections are regarded as
unconstitutional under the familiar decision of the supreme court regarding
special legislation of this sort. While this view seems very reasonable to me,
I do not at this time desire to pass upon the question of the constitutionality of
these acts. Learning, howcver, that in certain of the other large cities of the
state, the justices have repudiated these special acts, and are relying upon ordi-
nances passed under section 3 municipal code for their compensation, and pre-
suming that the justices of the city of Cleveland may be conducting their offices
in this manner (which would seem to be the case in view of the ordinance sub-
mitted to me by you), I take this opportunity to amplify my former opinion in
several respects. Section 3 M. C. provides that ‘“when the corporate limits of a
city or village become identical with those of a township * * * justices of
the peace * #%* # sgshall continue to exercise their functions under municipal
ordinances * * * regulating the disposition of their fees * * * their com-
pensation, etc.” Under this section it is clear that the disposition of the fees
of justices of the peace in any city is governed by the city ordinance enacted
under authority thereof.

The provisions of ordinance No. 44512 of the city of Cleveland seem to me
to be so broad as to include marriage fees. The reference is to “all fees,” and
this can mean nothing except all fess provided for by statute.

In section 621 R. S., fees taxable as costs in cases are included in the same
catalogue with ministerial fees, and under language like that of the ordinance
both classes of fees are to be dealt with in the same manner.

For your guidance in dealing with ordinances of this sort (assuming section
3 M. C. to bz applicable), I may state, however, that if the ordinance expressly
or by implication, assumes to fix the salary of the justices as a judicial officer,
and to regulate the disposition of his fees as such judicial officer merely, fees
such as those under consideration could be lawfully retained by the justices.
Care must be exercised Lo ascertain the exact purport of such ordinances in such
an inquiry. The principles set forth in the case of St. Louis v. Sommers, 148
Mo. 398 should be applied. I deem it unnecessary now to quote from this de-
cision. Suffice it to say that there is nothing therein, nor in any other cases
which I have been able to find, which would change my former holding with re-
spect to the eifect of the Cleveland ordinance.

Because [ have been in receipt of inquiries from justices of the peace in
other cities of the stat2, I deem it proper to state again that the various sal-
aried city justices of the.state are not necessarily in the same situation with
respect. to marriage fees, acknowledgment fezs, etc.,, and that in each case the
city ordinance fixing the salaries of such justices must be looked into.

Yours very truly,
U. G. DENMAN,
. Attorney General.

Nore—See page 201.



ATTORNEY GENERAL. 215
VILLAGE COUNCIL—COMPENSATION OF MEMBERS—ORDINANCE TO FIX.

Members of village council wust pass ordinance fizing their compensation
and are entitled to receive compensation from date ordinance goes into effect.

March 22, 1909.

Bureaw of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :—1 have your letter of March 20th, in which you inquire as to
whether members of council of villages are entitled to $2.00 for each meeting of
counci]l for attending not exceeding 24 meetings in any one year, without the
enactment of an ordinance fixing their compensation; and you further inquire as
to whether, if an ordinance is required to legalize the payment of such com-
pensation, the several members are entitled to receive such compensation from
the date of tbe going into effect of the ordinance or whether such ordinance
would not become effective until the succeeding council assuming the duties of
the office?

Section 197 of the municipal code, as amended in 97 O. L., p. 118, Bates’
Anno. Ohio Statutes, 6 Ed. section 1536-851, provides as follows:

“Council shall fix the compensation and bonds of all officers, clerks
and employes in the village government, except as otherwise provided
in this act. All bonds shall be made with sureties subject to the ap-
proval of the mayor. The compensation so fixed shall not be increased
or diminished during the term for which any officer, clerk or employe
may have been elected or appointed; provided, that members of council
may receive as compensation the sum of two dollars for each meeting,
not to exceed twenty-four mectings in any one year, and they shall
have such other powers as are conferred upon councils of villages by
section 1678 of the Revised Statutes of Ohio.”

This section makes it the duty of the council to fix the compensation of all
officers of the village government except as otherwise provided in the act. This
section, however, is the only provision with respect to the compensation of village
councilmen, hence this section must control. In my opinion the words:

“provided that members of council may receive as compensation the sum
of two dollars for each meeting, not to exceed twenty-four meetings in
any one year”

are words of limitation, as well as of authority. These words do not provide
that members of council shall receive, as compensation, the sum of two dollars
for twenty-four meetings in any one year, but the language is that they may
receive such compensation. That is, under this section the council may provide
that there shall be paid to members of council this compensation according to
this statute; or they may provide that there shall be received by them any
amount less than the limit set in this section; or they may provide that mem-
bers of council shall receive no compensation; but in any event the council is
required to fix the compensation by propcr legislation in accordance with the
first sentence of the section quoted before it would be legal for them to be paid
out of the village treasury.

I am further of the opinion that this compensation may be drawn by mem-
bers of counci! as soon as the ordinance fixing the same becomes effective.
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Of course, after the compensation has once Jbeen fixed it cannot thereafter
be changed to take eiffect during the term of office of the members of council then
in office. Very truly yours,

U. G. DENMAN,
Attorney General.

COUNCIL MAY NOT MAKE APPRQPRIAT‘ION FOR HOME-COMING.
October 5, 1909.

Bureau of Inspection and Supervision of Public Offices,” Columbus, Ohio.

GENTLEMEN:—I am in receipt of your letter of September 28th, in which
you submit the following for my opinion:

“May a city council appropriate municipal funds to be paid over
to the treasurer of a home-coming organization, to be used by said
organization to meet the expznse of a home-coming celebration?”

I beg to advise that I am unable to find an express grant of power in a
municipal corporation to pay the expenses of a home-coming celebration. All
municipal corporations in Ohio derive their power by delegation from the legis-
lature which has conferred upon them no authority to appropriate public moneys
raised by taxation to the payment of expenses of a home-coming celebration.

This is supported by

Stem v. Cincinnati, 6 N. P. 15.
Moore v. Hoffiman, 2 Cinci. Sup. Ct. Report 453.

Very truly yours, X
U. G. DENMAN,
Attorney General.

BONDS—DISPOSITION OF INTEREST DERIVED FROM—MANNER OF CON-
STRUCTING WATER WORKS, AUTHORITY OF COUNCIL AND BOARD
OF SERVICE.

Interest received from bonds issued for special purpose need not be paid
over to sinking fund trustees; ccuncil may appropriate it for purpose for which
bonds were issued or other purpose.

Council may direct construction of water works and the board of service
must let contracts according to ordinance of council and supervise construction
after contract is let.

October 30, 1909.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.
GENTLEMEN :—1 have your letter of October 19, in which you submit the fol-
lowing inquiries for my opinion thereon:

1. Does the interest received from a depository for the use of
moneys rcceived from the sale of bonds for a special purpose accrue to



ATTORNEY GENERAL, 217

the particular fund created by the issuance of said bonds, and may said
interest be applied, by the administrative board or officer, in the con-
struction of said improvement, or is such interest required by law to ba
paid over to the sinking fund trustees to be applied by them in meeting
interest charges arising from the issuance of said bonds?

2. Bonds are issued by a municipality for the erection, construction
and building of a municipal water works. The beard of public service is
authorized and directed through an ordinance passed by the council
“to advertise for bids for the construction, erection and bhuilding of an
extension to the pipe system of said plant, and to enter into a contract
with the lowest and best bidder in the name of said city for said pur-
pose.” Said plant is a new one, and the work is one of original cou-
struction.

Under said authority, may the board of public service legally con-
tract only for the material necessary to contruct said extension, em-
ploying day laborer to complete same, or is said board required to con-
tract for both labor and material under said authority granted by coun-
cil? The expenses of said extension is payable from the proceeds of
bonds sold for the erection and building of the water works plant, and
not from proceeds arising from the cperation of the municipal plant.
These bonds referred to in both these questions were authorized by a
vote of the people for the special purpose of constructing, erecting and
building a water works system in the city of Newark, Ohio.

In answer to your first question I take it that the moneys earned and re-
ceived by the municipality for the use of moneys realized from the sale of bonds
for a special purpose, is such money as the municipality has received as interest
paid to it by a bank or banks acting as a depository or depositories under an
ordinance passed by the municipal council pursuant to section 135 of the munici-
pal code, establishing such depcsitories, and receiving bids from banks in the
municipality for the use of the money. If I am right in this assumption of the
facts, then I may say there is no statute providing as to what fund this interest
money shall be accredited. Certain it is that such interest money belongs to
the municipality, and in passing the ordinance authorized by section 135 of the
municipal code, the council might provide that this interest money shall go to
the particular funds which produced the interest, and in such case there would
be cridited to the money received from the sale of any bonds such an amount
of interest as that money would prcduce at the rate which the bank or banks
pay to the municipality under the bLid and contract awarding the use of the
money. Such earned interest is not riquired by the law to be paid over to the
sinking fund trustees to be applied by them in meeting interest charges arising
from the issuance of said bonds.

Your first inquiry suggests another qu¢stion which naturally arises out of
it, and that is whether the interest paid to the municipality for the use of money
received from the sale of bonds for a special purpose may be cxpended for that
special purpose alone with the money received from the sale of the bonds at
their par value, but without further appropriation by the council?

This question must be answered in the negative because such earned interest
was not contemplated by the electors in authorizing the bonds. By the vote of
the people authority was given to erect the waterworks, and the bond issue
was authorized in such an amount as at its par value would do the work. Any
interest which such par value money might produce through the municipal de-
positories thereafter is an incidental matter, and is entirely separate and apart
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from the authorization given by the people. The municipality in the prosecu-
tion of its business, according to law, acquires in a proper and legal way this
interest, and no municipal officer is allowed to expend it until the legislative
branch of the municipal government has appropriated it for some lawful purpose.

The answer to your second question must depend upon the provisions of the
municipal code defining the powers of the municipal council and the board of
public service respectively. Subdivision 15 of section 7 wof the municipal code
gives the municipal council power

“To provide for a supply of water by the construction of * * *
waterworks * * etc.”

Section 140 of the municipal code provides that:

“The directors of public service shall supervise the improvement
and repair of streets * * * and the construction of all public im-
provements and public works except as otherwise provided in this act.”

Section 143 of the municipal code provides that the directors of public ser-
vice may make any contract for any work under their supervision not involving
more than $500, but when any expenditure within their department, other than
the compensation of persons employed therein, exceeds $500, such expenditure
must first be authorized and directed by ordinance of council, and when so au-
thorized and directed the directors of public service shall make a written contract
with the lowest and best bidder, after advertisement for not less than two nor
more than four consecutive weeks in a newspaper of general circulation within
the city. Provision is further made in this same section for the opening of the
bids, reading of the same, what each bid shall contain, and if the work to be bid
for embraces both labor and material, they must be separately stated.

Subdivision 15 of section 7 of the code, as quoted above, is one of the gen-
eral powers given to municipalities, and the first paragraph of this section 7
provides that all municipal corporations shall have the general powers named in
section 7, and council “may provide by ordinance or resolution for the exercise
and enforcement of the same.”

It will be seen, therefore, that the power of providing for and authorizing
and directing the construction of waterworks is entirely with the council, and
council may direct this to be done in any manner it may see fit. It is only for
the board of public service, as the administrative authority of the city, to let
the contract according to the ordinance of the council directing it, and to super-
vise the construction of the work after the contract is let pursuant to the terms
of the ordinance. The ordinance mentioned in your question directed the board
of public service to advertise for bids for the construction, erection and building
of an extension to the pipe system of this new waterworks plant, the money
for which was authorized by a vote of the people. The ordinance did not au-
thorize the board to advertise for bids and let a contract for the material only,
but it required the board to advertise for bids and enter into a contract with
the lowest and best bidder for the construction, erection and building of the
extension. This, of course, includes both labor and material, and under such
an ordinance the board of public service is wholly without authority to let a con-
tract for the material alone, and then hire labor indiscriminately or otherwise
to do the work. The board might let one contract for the material separately,
and it might let another contract to the lowest and best bidder for the labor
neczssary to do the work, but under the law and this ordinance the board would
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clearly exceed its powers in simply letting a contract for the material and then
employing labor to do the work independently of the contract.

The object of thes= statutes is to secure to the municipality the best work
that can be gotten for the lowest price through the widest competition. Neither
the letter of the law and the ordinance nor the spirit of the same would be fol-
lowed in pursuing the plan which your question indicates was pursued.

Yours very truly,
U. G. DENMAN,
Attorney General.

RATILROAD POLICE—SECURITY FOR COST—IJUSTICE OF PEACE, YOUNGS-
TOWN-—VARIOUS QUESTIONS RELATIVE TO FEES—CASH-BOOK.

Railroad police not required to give security for costs in misdemeanor cases
under provisions of section 7136.
Justice of peace may not be required to keep cash-book, even if volume of
business seems to demand one.
August 3, 1909.

Bureauw of Inspcction and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :—]1 beg to acknowledge raceipt of your communication of August
2nd, in which you submit the following for my opinion:

1. May the policemen ¢f a railroad company be required to give
securities for costs in misdemeanors under the provisions of section
7136 R. S, if not, is the company liable for its costs if the defendant
be discharged or proves insolvent?

2. What disposition should be made of fees earned under the pro-
visions of section 620 R. S.?

3. The statute does not prescribe a cash-book for justices of the
peace, but the volume of business transacted would seem to demand one,
and you desire to know if you may recommend the clerk of court’s form
with appropriate headings to the columns. -

I beg to call your attention to section 7136 R. S., which provides when se-
curity for costs of prosecution may be required. You will note, however, the
statute specifically provides that costs shall not be required of a sheriff, deputy
sheriff, constable, marshal or deputy marshal, watchman or police officer when
in the discharge of their official duties.

Section 3428 R. S. defines the powers of a railroad policeman to be the same
as those of policemen of cities of the first class.

I am, therefore, of the opinion that railroad policemen would not be re-
quired to give security for costs in misdemeanors under the provisions of section
7136, and I am further of the opinion that the company which employs such
railroad policemen would not be liable for costs if the defendant be discharged
or proves insolvent.

Answering your second question, which, from the context of your letter of
above date I am led to believe applies only to justices of the peace at Youngs-
town, Ohio, I beg to call your attention, first, to section 621f, R. S., which pro-
vides that each justice of the peace in Youngstown township, Mahoning county,
shall receive, in lieu of all fees, a salary of $1,200, while section 621f-1 provides
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that the above section shall in no way affect the fees to which justices of the
peace may be entitled on the performance of marriage ceremonies, taking
acknowledgments, and administering oaths in matters not connected with any
litigation in said court.

Section 620 R. S. provides that when a justice acts as coroner he is entitled
to the same fees as are allowed by law to coroners in such cases, however, you
will note that this section is limited by the above sections in its application
to justices of the peace in Youngstown township, Mahoning county, as such
justices may only receive fees for performing marriage ceremonies, taking
acknowledgments, and administering oaths in matters not connected with any
litigation in their court. Acting as coroner would in no way be a matter con-
nected with any litigation in their court and, therefore, such justices would be
entitled to the fees mentioned in section 621f-1 R. S. and the balance of the fees
earned under section 621 R. S. should be disposed of as provided in 6219 R. S.

Replying to your third inquiry, I beg to advise that I am of the opinion
that, where the statutes do not require a justice of the peace to keep a cash-
book, the same could not be demanded merely on account of the volume of busi-
ness transacted. Very truly yours,

‘W. H. MILLER,
Assistant Attorney General.

JUSTICES OF PEACE, YOUNGSTOWN—VARIOUS MATTERS RELATING TO
FEES—OFFICERS AUTHORIZED TO ARREST AND COMMIT WITHOUT
WARRANT—CASH SECURITY FOR COSTS—DISPOSITION OF—SUS-
PENSION OF SENTENCE-—JURY TRIAL BEFORE JUSTICE OF PEACE.

Officers enumerated in section 7128 may detain and commit to jail without
warrant only until warrant can be obtained. ‘

Compensation of railroad police to be paid by company.

Justice of peace may accept cash for security for costs, but not for bail, and
if defendant waives examination and is bound gver, cash security should be re-
turned to complainant or person depositing.

Magistrates may not remit fine and suspend sentence after sentence has been
put in execution.

Justice of peace may not impanel jury and try case without special statute
giving jurisdiction.

August 18, 1909.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.
DeAr Sirs:—I am in receipt of your request asking for my opinion upon
the following:

“l. What disposition is to be made of marriage fees when the cere-
mony is performed by the justice in connection with bastardy proceed-
ings pending in his court? (See sections 621g and 621f-1.)

“2. Is the township treasurer entitled to ten per cent. on fees col-
lected from the clerk of courts in appeal and lien cases taken up on
transcripts from the justices’ court, and on criminal transcript fees al-
lowed by the auditor and county commissioners, or shall these fees he
paid to the justice and reported in the regular monthly statements?
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“3. Is the township treasurer entitled to ten per cent. on fees
collected in the office of the justice in the regular course of business
after the cases in which said fees were collected have been previously re-
ported under section 621¢?

‘“4. What other officers, if any (except railroad police), are au-
thorized to commit prisoners, arrested without a warrant, to the county
jail before taking them befcre a magisirate for arraignment?

“3. To what fees, if any, is a railroad policeman entitled? The
proceedings are as follows: Offenders. arrested generally at night, are
put in county jail until morning, and then taken before justice and
complaint filed.

“6. In the above cases (4 and 5) prisoners bzing in custody and
before the court, is it necessary to issue a warrant for their arrest, or
may the justice proceed with the arraignment without further process?

“7. Is there any authority of law for a sheriff or magistrate to
demand or accept cash bail from person in custody charged with a crime
for his appearance before court?

“8. If such deposit be accepted by said officers, and the accused
fails to appear, what shall be done with the money? :

“9. May a justice demand and accept a cash deposit from the com-
plainants in a misdemeanor case as security for costs?

*“10. If such deposit be accepted, and the defendant waives exam-
ination, and asks to be bound over, what should be done with the money?

“11. Has a magistrate the right to remit a fine and suspend the
sentence after the defendant has bsen sent to jail?

“12. May justices of the peace impanel a jury and try misde-
meanor after the defendant refuses to waive the same?”

Answering your first, second and third questions, my opinion is limited as
applying only to the justices of the peace at Youngstown, Ohio, as, from the
context of your communication, I am led to believe your first three inquiries
relate only to the ahove justices.

In answering your first question, section 621f of the Revised Statutes pro-
vides that the justices of the peace of Youngstown township, Mahoning county,
shall receive a salary in lieu of all fees. Section 621f-1 provides that the above
shall in no way affect the fees to which justices of the peace may be entitled for
the performance of marriage ceremonies. I am, therefore, of the opinion that the
justice would be entitled to all fees earned for performing marriage ceremonies.
I may add that the marriage ceremony referred to in your first question is not
a matter connected with the proceeding before the court.

Answering your second question: Section 621g of the Revised Statutes pro-
vides that the justices shall make a monthly report under oath to the treas-
urer of the township, of all costs which have not been paid but have been taxed
in each case, and section 621k makes it the duty of the township treasurer to
proceed at once to colllect or cause to be collected, all the fees returned by the
said justice of the peace as due and unpaid, and the treasurer is authorized to
retain ten per cent. of the amount he collects for his services, and shall account
for the remaind:r as other funds coming into his hands as treasurer, and I am
of the opinion that since section 621¢g specifically provides that the justice of the
peace under oath shall make a report to the township treasurer of all the jus-
tices' costs not paid that have bein taxed in each case, justices would be re-
quired to report all costs in such cases as mentioned in your second inquiry
which have not been paid, to the township treasurer, and under section 621x the
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township treasurer would be entitled to ten per cent. of the amount of the fees
returned by the justice which he collects.

Answering your third question: I call your attention to part of section
621h which provides that, upon the application of the township treasurer, the
justices of the peace shall issue execution for all fees returned by said justices
to the township treasurer as provided in section 621g. This part of the section
seems to specifically provide for the township treasurer collecting the fees re-
turned to him by the justices in the justices’ office in the regular course of busi-
ness, and [ am of the opinion that the township treasurer is entitled to ten
per cent. of fees collected in the regular course of business in the justices’
office, after the cases in which the fees are collected have been reported to him,
under section 621g.

Answering your fourth question: I beg to call your attention to section
7128, which is as follows:

“A sheriff, deputy sheriff, constable, marshal, or deputy marshal,
watchman, or police officer, shall arrest and detain any person found
violating any law of this state, or any legal ordinance of a city or vil-
lafe, until a legal warrant can be obiained.”

You will note the above section permits the enumerated officers to arrest
and detain any person found violating any law until a legal warrant can be ob-
tained. To detain such person would authorize such officer to commit to the
jail. -
Answering your fifth question: Section 3431 provides that

“The compensation of railroad policemen shall be paid by the com-
pany for which they are appointed, and at such rates as may be agreed
upon by the parties.”

I am unable to find any other provision in the statute relating to fees and
compensation of railroad policemen, and I am of the opinion that the only com-
pensation or fees to which a railroad policeman is entitled is that mentioned in
section 3431.

Answering your sixth question: I desire to call your attention to the above
quoted section of 7129. You will note that the officers mentioned in section 7129
are only authorized to arrest and detain a person until a legal warrant can be
obtained, and I am of the opinion that it is necessary to have a warrant issued
for the arrcst of persons violating the law before a justice may proceed with the
arraignment.

Answering your seventh and eighth questions: I beg to call your attention
to the opinion I rendered to you under date of July the 9th. The answer to the
first two questions of that opinion will apply to these two questions in this
opinion.

Answering your ninth question: Section 7136 provides that a magistrate
may, before issuing a warrant, require the complainant to become bound for the
costs in case the defendant be dismissed. I am of the opinion that this sec-
tion is broad enough to include a cash deposit for security for costs. Accepting
a cash deposit as security for costs and accepting a cash bail are to be dis-
tinguished, as “bail” has a technical meaning, and is defined by the common
law.

Ans\vering your tenth question: I beg to advise that if a cash deposit be
accepted as security for costs, and the defendan{ waives examination and has
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to be bound over, that the cash deposit should be returned to the complainant
or other person depositing the same.

Asnwering your eleventh question: 1 beg to advise that the law seems
clearly settled in this state that the court may not suspend sentence, or remit a
fine after the same has be:n put into execution by order of the court.

Answering your twelfth question: I beg to advise that a justice of the
peace is without authority generally to impanel a jury in criminal cases. The
statutes do, however, provide for jury trials in certain cases. If there is any
particular case which you are in doubt about the justices’ authority to impanel
a jury. I would be glad to have you submit the same to me.

Yours very truly,
U. G. DeNMAN,
Attorney General.

TOWNSHIP DITCHES AND ROADS—COMPENSATION OF ENGINEER,
CHAINMEN, ETC.—COUNTY SURVEYOR EMPLOYED AS INDIVIDUAL.

Township trustees may not allow engineer for work on ditches more than
four dollars per day for location, and three dollars per day for plat, etc., and if
county surveyor is employed he is employed as an individual and not as an
official.

Chainmen, rodmen and axrmen may not be paid mord than one dollar pecr
day; engineers, chainmen, rodmen and axmen should not be paid by township
trustees in excess of amounts mentioned in section 4664 for locating and estab-
lishing towmnship roads. If surveyor employed on road he is employed as an in-
dividual. :

August 20, 1909.

Bureaw of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN:—In your letter of August 10th you ask my opinion upon the
following questions:

“1. Under sec. 4527 may township trustees allow an engineer for
work on township ditches any sum in excess of $4.00 per day for loca-
tion, and $3.00 per day for plat, profile and specifications?

“2. If the county surveyor is employed by the township trustees
for work on a township ditch, can he be paid the fees and expenses
allowed him under sec. 1183, as amended 98 O. L. 296?

“3. What fees may be allowed chainmen, rodmen and axmen for
work on township ditches?

“4, What per diem may the township trustees pay an engineer,
chainman, rodman and axman for services in locating and establishing
a township road? See sec. 4674 and 4678.

“5. If the county surveyor is employed by the township trustees
in locating and establishing a township road, what per diem may be
paid him, his chainmen, rodmen and axmen?"’

1. Section 4527 R. S. provides as follows:
“The following fees shall be considered lawful allowances for lo-

cating and establishing ditches under this chapter: Township trustees,
one dollar and fifty cenis per day each; township clerk, for recording
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proceedings of trustees, ten cents per hundred words; for apportioning
cost of locating and recording the same, twenty-five cents; for each
notice or statement, ten cents per hundred words; chainmen and axmen,
each one dollar per day; engineer, four dollars per day for locating,
and thrce dollars per day for making plat, profile and specifications.”

Since this section specifically fixes the lawful allowance for an engineer at
$4 per day and $3 per day respectively, I am of the opinion that township trustees
may allow less than the amount fixed but not more than is provided for in this
section.

2. If the county surveyor is employed by the township trustees on a town-
ship ditch, he is employed not as county surveyor but as an individual 'and the
township trustees are not authorized to pay him the fees and expenses provided
under section 1183 R. S. as amended by 98 O. L. 296. Since a surveyor em-
ployed on a township ditch would do the work of the “engineer” mentioned in
scction 4527, the township trustees may pay such county surveyor or other
surveyor the compensation provided for an engineer in section 4527.

3. Chainmen, rodmen and axmen may be paid not more than one dollar per
day for work on township ditches, as provided in section 4527 R. S.

4. As to the per diem amount which the township trustees may pay to an
engineer, chainman, rodman or axman for services in locating and establishing
a township road under sections 4674 and 4678 R. 8., I find no specific provision
in the statutes upon this question. However, the duties of such persons, as
priscribed in chapter 3, title VII, relating to township roads, are analogous to
the duties prescribed in chapter 2, title VII, relating to county roads, and such
references to chapter 2 as are contained in sections 4674 and 4675 R. S. indicate
that the procedure and policy provided for the locating and establishing of
county roads should be followed in locating and establishing township roads in
cases where the township road law is silent and the county road law specific.

Section 4664 R. S. provides the following compensation for services ren-
dered under chapter 2 in locating and establishing a county road:

“Viewers and reviewers, chainmen and markers, two dollars each,
and surveyor, five dollars, and actual and necessary expenses to be
charged as costs and expenses, etc.”

Taking the word “surveyor” in this section as equivalent in meaning to the
word “engineer” in section 4674, and the words “chainmen, rodmen and axmen”
in your question as meaning the same as the words ‘“chain carriers” in sec-
tion 4664, I believe that township trustees are not justified in paying compensa-
tion in excess of the amounts mentioned in section 4664 R. S.

In the case of repairing and improving a township road under section 4686-1
et seq., I find specific provision for compensation in sections 4686-6-15-16-36 and
43, but I am unable to apply those provisionsg to cases involving the location
and establishment of a township road.

5. A county surveyor, employed by the township trustees in locating and
establishing a township road, may be paid the same amount per diem as any
other surveyor and such amount must not be in excess of the amount fixed in
section 4664, as explaincd above in my answer to your question number 4.

Yours very truly,
U. G. DENMAN,
Attorney General.
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PROSECUTING ATTORNEY—AUTHORITY OF TO RECOVER ILLEGAL FEES
FROM ROAD COMMISSIONER AND ENGINEER.

November 2, 1909.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of

State, Columbus, Ohio.

GENTLEMEYN : —Your communication enclosing a letter addressed to the audi-
tor of state by the prosecuting attorney of Trumbull county, is received. The
prosecutor in his letter inquires as to his right to bring an action for the re-
covery, for the use of road district No. 1, of certain feeg illegally drawn by the
road commissioners and engineer of such road district.

While there is no specific provision in either section 1273 or section 1274
of the Revised Statutes whereby the prosecuting attorney is required to repre-
sent the commissioners of road districts, yet I am of the opinion that such is
the intent of section 1274 R. S.

I am, therefore, of the opinion that the prosecuting attorney has authority,
by reason of his official position, to institute the necessary actions for the re-
covery of all illegal fees contained in your examiner’s findings against the road
commissioners and engineer of such road district.

Yours very truly,
W. H. MILLER,
Assistant Attorney General.

TAX INQUISITOR—COMPENSATION PAID TO MAY NOT BE RECOVERED.
November 2, 1909.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of

State, Columbus, Ohio.

GENTLEMEN:— Your communication enclosing a copy of a contract entered
into between the board of commissioners of Montgomery county and Bosler &
Emanuel, attorneys-at-law, is received.

Under said contract said attorneys were employed as legal counsel under
the provisions of section 845 of the Revised Statutes, and their compensation
fixed at $2,000 per year, and

“In addition to said sum in all proceedings instituted by the county
auditor of Montgomery county for the collection of taxes and penalties
thereon, an amount equal to 7% of the amount recovered.”

You request an opinion as to the legality of the provision providing a 7%
compensation for services rendered in proceedings instituted by the county
auditor in the collection of taxes.

I assume from the language used in the contract that the services rendered
by said attorneys for which the 755 compensation was to be received were simi-
lar to those of a tax inquisitor. The tax inquisitor law was declared uncon-
stitutional by the supreme court, not on the ground, however, that the legisla-
ture was without authority to provide for tax inquisitors, but because the law
enacted violated the “uniformity clause” of the constitution.

Section 845 of the Revised Statutes expressly authorizes county commis-

13-4, G,
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sioners to employ legal counsel, and to fix their compensation, and the contract
in question, in my judgment, comes within the provisions of this section. This
section, however, has recently been declared unconstitutional by the supreme
court on the ground that the duties prescribed therein in effect created a county
office, and that such office could not be filled by appointment. The services ren-
dered under this contract were performed and the compensation paid before the
constitutionality of section 845 had been passed upon, and the courts have held
that money paid under an unconstitutional law cannot be recovered.

I am, therefore, of the opinion that, notwithstanding the fact that the law
upon which the contract was based has been declared unconstitutional, the com-
pensation paid thereunder may not now be recovered.

Very truly yours,
W. H. MILLER,
Assistant Attorney General.

PROBATE JUDGE—FEES FOR SERVICES RENDERED UNDER 91 O. L. 791
~—NOT REQUIRED TO FURNISH TRANSCRIPT TO STATE BOARD OF
CHARITIES OF INVESTIGATION OF RESIDENCE OF INSANE PERSON
—AUTHORITY OF COUNTY COMMISSIONERS TO PURCHASE AUTOMO-
BILE FOR SURVEYOR—ANNUAL BOARD OF EQUALIZATION—EM-
PLOYMENT OF PERSONS TO MAKE PLATS, ETC.—INMATES OF BOYS’
INDUSTRIAL SCHOOL WHO VIOLATE PAROLE—WHERE TO BE CON-
FINED.

No allowance should be made by counly commissioners to probate judge for
services required to be rendered under act in 91 O. L. 791.

Board of State Charities have not authority to order transcripts of papers of
investigation of residence of insane persons and no fees may be allowed probate
judge for making same.

County commissioners are without authority to purchase aulomobile for
SUTTEYOT.

Annual board of equalization may not employ clerks and other persons to
make plats of lands, ete.

Inmates of boys’ industrial school who wviolate their parole should be re-
turned to institution, but may be confined in jail at expense of county until re-
turned to institution.

November 2, 1909.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.
GENTLEMEXN :—Your communication is received in which you submit the fol-
lowing inquiries:

“l. Should the allowance authorized by section 4 of the act of May
19, 1894 (O. L. vol. 91, page 791), be allowed as therein authorized and
paid into the probate judge’s fee fund, or does the ruling of your de-
partment in reference to the allowance authorized under the provisions
of section 6470 R. S., apply in this case?

“2 TUnder the provisions of section 6320 (99 O. L., p. 323), the
board of state charities, either by committee or by its secretary or by
such agent as it may designate, shall investigate the question of the
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legal residence of insane persons reported to said board and ‘shall have
authority to send for persons and papers, and to administer oaths and
affirmations in conducting such investigations.’ TUnder this authority,
if probate judges are required by the board of state charities to furnish
transeripts of proceedings in insane cases, are such probate judges au-
thorized to charge the legal fees for making such trauscripts to the
county, or should they be paid by the persons.requiring such transcripts?

“3. May the county commissioners legally purchase an automobile
for the use of the county surveyor in the discharge of his official duties
and pay for the same out of the county treasury?

“4. May the annual county board of equalization employ competent
persons to make plats of lands for the purpose of locating buildings
erected thereon since the last decennial appraisement of real estate, the
location of which buildings is indefinite and uncertain, and authorize
the expense of such platting to be paid out of the county treasury under
the provisions of section 2813¢ R. S., which provides that all expenses
necessarily incurred in the performance of their respective duties shall
be paid cut of the county treasury upon the allowance of said boards,
respectively ?”

“35. Under the provisions of section 757b, the trustees of the boys’
industrial school have authority to parole inmates of that institution,
and while upon such parole such inmates are under the control of the
trustees and subject at any time to be taken to said school. In the
event that such paroled persons are taken into custody by the officials of
their home county and placed in jail awaiting the action of the board of
trustees of the boys’ industrial school in regard to their return to such
institution, who should pay the expense of their board in such jail?
Should the county bear this expense, or may the parcle officer of the
institution pay the same and charge it in his expense account to the
state, or should the institution itself make the payment? The acts of
the legislature relating to this matter, so far as we are able to find,
are as follows: 95 O. L., 648; 97 O. L., 23; 99 O. L., 341.

In reply, I beg to say these questions will be considered in the order as
above set out:

1. Section 4 of the act of May 19, 1894, O. L. 91, 791, which enlarges the
jurisdiction of the probate judge in certain counties, is as follows:

“The county commissioners shall pay the probate judges of the
respective counties out of the county treasury for their services in said
cases.”

That is, payment for all the services rendered by probate judges of counties
for services rendered under the enlarged jurisdiction is to be paid out of the
county treasury upon the allowance of the county commissioners. This section,
however, is in direct conflict with section 18 of the county officers’ salary law,
which said section provides that the salary received “shall be in lieu of all fees,
costs, penalties, percentages, allowances, and all other perquisites of any kind
which any of the officials herein named may now collect and receive, etc.”

It follows, therefore, that no allowances should be made by the county com-
missioners to probate judges for the services required to be rendered under
the act in question.

2. The authority conferred upon the hoard of state charities, or its secre-
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tary, or designated agent ‘“to send for persons and papers” does not extend to
the making of transcripts in proceedings had in the probate courts. “To send
for persons and papers” means to issue process therefor, and to cause the same,
if in existence, to be delivered in court, but does not give authority to order
transcript of papers to be made. It follows, therefore, that no fees for the
same should be allowed.

3. Section 1181 Revised Statutes requires the county to provide room for
the county surveyor at the county seat, and furnish the same at the expense
of the county, with all necessary cases and other suitable articles. Such sec-
tion further requires that the county surveyor’s office shall also be furnished
at the expense of the county ‘“with all necessary tools, instruments, books,
blanks and stationery necessary for the proper discharge of the official duties of
said county surveyor.” These provisions, however, do not extend to the pur-
chase of an automobile for the use of the county surveyor, and without such
express provision by the legislature the county commissioners are without au-
thority to purchase same.

4, The annual board of equalization for any county or city are entitled,
under the provisions of section 2813e, “to all expenses necessarily incurred in
the performance of their respective duties.”

“The expenses necessarily incurred in the performance of their respective
duties” as provided in said section, do not, however, in my judgment, include the
employment of clerks and other persons to make plats of lands, etc. The ap-
pointment of the necessary clerks and messengers are expressly provided for
in other provisions of the law.

5. Section 757b is in part as follows:

“The trustees shall have full power to enforce the rules and regula-
tions, and to retake any such inmate so upon parole, and their written
order certified by the superintendent shall be sufficient warrant for any
officer named therein to authorize such officer to arrest said inmate and
return him to said school; and it is hereby made the duty of all offi-
cers who may be named in such order to arrest and return to said school
any paroled inmate named therein.”

No provision is contained herein whereby paroled inmates of the boys’ in-
dustrial school are required to be placed in county jails. The legislature in-
tended in the enactment of this law that all inmates who violated their parole
should be returned directly to the institution. If, however, an inmate of the boys’
industrial school who is out on parole is brought bhefore the juvenile court,
said court may, as is provided by law, detain such inmate at the expense of
the county until the proper officer returns him to the said institution.

Very truly yours.
‘W. H. MILLER,
Assistant Attorney General.

COUNCIL—APPOINTIVE OFFICES—POWER TO CONSOLIDATE FULLY
DISCUSSED.
November 5, 1909.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbdus, Ohio.
GENTLEMEN :—A letter addressed to your department by Mr. R. R. Mclntire,
city solicitor of Mt. Vernon, has been referred to me for opinion on the question
submitted therein, viz:
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May council of a city by ordinance, under sec. 227 M. C., amended
99 O. L. 562-567, provide for the consolidation of certain appointive offices
and employments in the city government, viz:

1. Clerk of council and clerk of the department of public safety.

2. Clerk of the department of public service and clerk of any of
the subdivisions of said department.

3. Superintendent of waterworks and chief of the fire department.

4. Director of public service and street commissioners.

By *“ccnsolidation” is meant the requirement that the duties of
the two offices consolidated be performed by one person at a stipulated
salary.

I find no provision of the municipal code expressly forbidding the action
described by the city solicitor. It is perfectly clear that the duties of any of
the several pairs of offices above mentioned may be performed by the same per-
son, there being no such conflict therein as would render such offices mutually
incompatible, The secend, third and fourth questions of the solicitor all in-
volve a consolidation with other offices and employments of positions within
the department of public service. In order that council may make such con-
solidation these positions must have some permanent existence. It is true that
the mayor, under section 129 above quoted, has authority to appoint heads of sub-
departments in the department of public service, but by section 145 of the
amended act,

“The director of public scrvice may establish such subdepartments
as may be necessary, and determine the number of superintendents,
deputies, inspectors, engineers, harbor masters, clerks, laborers, and
other persons as may b2 necessary for the execution of the work, and
the performance of the duties of this department.”

By virtue of the foregoing section the mayor may not appoint, nor may
council fix the salaries of any of the heads of depariments or subordinate clerks
in the department of public service, unless such subdepartmentis and clerk-
ships have been established by thc director of public service. Council may not
“consolidate” any of such positions with cther positions inasmuch as the very
existence of them depends upon the will of the director of public service.

It follows that the action described in the second subdivision of the solici-
tor's question cannot be talken by council, inasmuch as the director of public
service may at any time determine that there shall be no subdepartments in
that department, consequently, no clerks oi such subdepartments; or he may de-
termine that there shall e no clerk of the department of public service.

Again, the position of superintendent of waterworks is one which exists
only by virtue of the action of the director of public service, and accordingly
may not be ‘“consolidated” with the position of chief of the fire department,
which is a statutory office.

The office of street commissioner has likewise no necessary existence, and
unless created as the head: of a subdepartment by the director of public service
the duties of such position would devolve upon the director. No “consolidation,”
therefore, would be necessary or legal in this instance.

The answers to the last three questions are all based upon section 145 as
amended by the Paine law, so called. This section will not become effective
until after January 1, 1910, and it is probably true that until that time it
would be legal to take the action contemplated in the question of the solicitor.
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Inasmuch, however, as an ordinance now passed could not bind the director of
public service when appointed, I have assumed that for all practical purposes
such an ordinance would be of no effect, and that the solicitor’s real desire is to
be advised concerning the operation of the Paine law when the same shall be-
come fully effective.

To summarize then, an ordinance such as that described by the city solicitor
would be invalid in all of the particulars set forth by him.

"Yours very truly,
U: G. DENMAN,
Attorney General.

COUNCIL—ORDINANCE WHICH MAKES APPOINTMENT TO OFFICE
INVALID.

Council cannot by ordinance create and fill an office or supervise work
which is given to board of public service.
November 12, 1909.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.

GENTLEMEN :—I have your letter of November 12th in which you submit
the following question and ask my opinion thereon:

“We respectfully request your opinion as to the correctness of the
conclusions of law arrived at by our examiner, S. T. Quigley, in his
report upon the contract made by council of the city of Greenville, as
said opinion is expressed on pages 14, 15, 16 and 17 of his report upon
said city, filed in this office on September 18, 1909.

“The report, at the above cited pages, we believe clearly states facts
necessary for your information in arriving at the determination of the
law points involved.”

From the above mentioned report by examiner, Quigley, it appears that
the council of the city of Greenville, Ohio, on May 17, 1909, passed an ordinance
entitled, “An ordinance to provide for the furnishing of plans and specifica-
tions for a sanitary sewer disposal works for the city of Greenville, Ohio, and to
appropriate the money necessary for such purposes.” This ordinance was there-
upon approved by the mayor, and in substance it attempts to create the office
of special civil engineer for the construction of the sanitary sewer disposal
plant for the city of Greenville. This attempt was made under section 1782 of
the Revised Statutes of Ohio, and the ordinance recites that an agreement had
theretofore been entered into between the council of the city and one Charleg S.
Slade, under which said Slade was to draft the plans and specifications for
said sewer disposal plant and to act as consulting engineer in the construction
of said plant, and said ordinance attempts to authorize and empower Mr. Slade
to draft the necessary plans, specifications and profiles for said plant and to
make all necessary and proper surveys therefor and do all other preliminary
engineering work and to make an estimate of the probable cost of the plant,
and to report the same to the council in order that they may determing the
amount of bonds to be issued for the construction of said plant; all of which
work is to be done under the direction of the council of the city of Greenville.
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The ordinance further provides, after designating said Charles S. Slade as such
special civil engineer, for the construction of the sanitary sewer disposal plant,
that said Slade, for making the necessary and proper surveys, drafting said
plans, specifications and estimates, and advising the city council and other officers
in the matter of receiving bids for the construction of said work shall receive
the sum of $475.00, and that for all other services rendered by him as such
consulting engineer during the progress of the construction of said work said
special civil engineer shall receive as compensation 4¢; of the entire cost of
the construction of said plant.

This ordinance atiempts to create the office of special civil engineer and at
the same time attempts to appoint a certain man, Mr. Slade, as the incumbent
of said office, and accepts his agreement to do the work therein called for, and
fixes the compensation for such work. The question involved is whether council
had the power to do these things.

In your report as mentioned above, a copy of which is herewith attached
and made a part hereof, you hold that the council did not have such power,
and in my opinion your holding in that regard is clearly correct, and that the
council was without power, and in fact is prohibited by the statutes of the
state from doing the things it attempted to do by the ordinance.

Section 123 of the municipal code, 96 O. L., page 60, provides as follows:

“The powers of council shall be legislative only, and it shall per-
form no administrative duties whatever and it shall neither appoint nor
confirm any officer or employe in the city government except those of
its own body, except as may be otherwise provided in this act. All
contfracts requiring the authority of council for their execution shall be
entered into and conducted to performance by the board or officers hav-
ing charge of the matters to which they relate, and after authority to
make such contract has been given and the necessary appropriation
made, council shall take no further action thereon.”

Section 223 of the municipal code, 96 O. L., page 94, provides in part as
follows:

“All appointments authorized by this act or by any ordinance shall
be made by the mayor unless otherwise specifically provided in this
act.”

Section 140 of the municipal code, 96 O. L., page 66, provides in part as
follows:

“The directors of public service shall supervise # # # the con-
struction of all public improvements and publie works, except as other-
wiseo provided in this act.”

Subdivision 25 of section 7 of the municipal code, 96 O. L., page 25, provides
that council may provide by ordinance .

“for the collection and disposition of sewage, garbage, ashes, animal
and vegetable refuse, dead animals and animal offal and to establisih,
ataliatain and vegulate plants for the disposal thereof.”’

By the sections just quoted it will be seen that it is for the council to, hy
ordinance, provide for such disposal plants as the one sought to be provided for
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by the council of the city of Greenville, but under section 123 the powers of
council are legislative only, and it is prohibited from performing any adminis-
trative duties whatever, and it is further provided that it shall neither appoint
nor confirm any officer or employe in the city government except those of its
own body, except as may be otherwise provided in this act. It is nowhere pro-
vided in the act that the council may appoint a civil engineer, and the right
therefore, to do what the council in this instance attempted to do is not within
their powers. This same section further provides that all contracts requiring the
authority of council for their execution shall be entered into and conducted to
performance by the board of officers having charge of the matters to which they
relate, and after authority to make such contract has been given and the neces-
sary appropriation made, council shall take no further action thereon. This,
of course, prohibits the council from entering into the contract, which by the
ordinance they attempted, because this contract is with reference to a sewage
disposal plant and by the terms of section 141 the directors of public service
have the management of all municipal water, lighting, heating and sewage dis-
posal plants and farms, and by section 140 from which quotation is set out above,
the directors of public service are commanded to supervise the construction of
all public improvements and public works except as otherwise provided in the
municipal code. There is no provision giving any such power to council.

The ordinance recites that the office of engineer is created under section
1782 of the Revised Statutes. This section does not confer any power upon the
city council to create such an office nor any other office named in the section.
It only says that if the city has a civil engineer or the other officers named in
the act, that the council shall perform the duties prescribed by, “this title and
such other duties not incompatible with the nature of their office, as the council
may, by ordinance require, and that such officer shall receive such compensa-
tion for his services by fees or salary or both as may be provided by ordinance.”

If it be granted that council may create the office of special civil engineer,
it is perfectly clear that after the office is created the council would have no
authority to appoint an incumbent thereof. Such appointment would have to
be made in this case by the mayor under section 223, from which quotation is
above set forth, because there is no specific provision in the municipal code
allowing any other officer or authority to make such appointment aside from
the mayor.

My conclusions, therefore, are that if this ordinance in question is simply
a contract with Mr. Slade, the council was wholly without authority under sec-
tion 123 of the code to make such contract. On the other hand, if it creates
the office of civil engineer, it was the duty of the mayor to appoint a man to
fill that office and the council had no authority, whatever, to make such ap-
pointment, and finally, since sewage disposal plants or workg are under the
management and control of the directors of public service, the ordinance is
further invalid in itg attempt to have the supervision of this work done under
the members of the council themselves.

The ordinance states that the action recited therein Is taken pursuant to an
order of the state board of health directing the city to construct a sanitary sewer
disposal plant. This opinion should be communicated to the state board of health
in order that that board may know that the action thus far taken by the council
of the city of Greenville is not in accordance with the statutes, and that this
fact may bring serious difficulties to the city in the further prosecution of this
work, and that if the board of health shall require that this work proceed it
should further see that the steps which the officials of the city of Greenville
take in constructing the plant to be taken according to law, and thus leave no
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possibilities for the overthrowing of contracts and imposing upon the people
of the city unnecessary expense in the way of litigation and uncalled for delays
because of procedure in an unauthorized manner.
Yours very truly,
T. G. DENIIAY,
Attorney General.

CITY SOLICITOR—ATUTHORITY TO CONFESS JUDGMENT AGAINST CITY.
December 1, 1909.

Bureau of Inspection and Supervision of Public Offices, Departinent of Auditor of
State, Columbus, Ohio.
GENTLEMEN:—I beg to acknowledge receipt of your letter of November
24th, requesting my opinion upon the following question:

“A city auditor refuses payment of a bill because it is certified
by the department against the wrong fund or appropriation. The party
brings suits and the solicitor confesses judgment. Is said judgment a
legal claim to be paid out of the funds under the control of the sinking
fund trustees?”

The power to confess judgment in behalf of the municipality, without au-
thority from council, is not expressly conferred upon the city solicitor by sec-
tion 137 M. C., or by any of the related provisions of the Revised Statutes. It
is true that the city solicitor is the proper officer to confess judgment on behalf
of the municipality. (Walcutt v. Columbus, 13 Dec. 561.) However, the power
to compromise litigation seems to be one of the residuary powers conferred
upon council by section 127 which provides in part that,

“All powers conferred by this act upon munieipal corporations shall
be exercised by council unless otherwise provided herein.”

Tndoubtedly a municipal corporation has the power to compromise claimg
against it which are good in equity and just, although not collectible at law.
State ex rel. v. Brown, 4 C. D. 345; Walcutt v. Columbus, Supra; Guernsey Co.
v. Cambridge, 3 C. 1. 669.

The proper procedure, however, as recognized by all these cases, and as
evident upon a careful examination of the provisions of the municipal code, is
for council to pass an ordinance or resolution approving the compromise, di-
recting the solicitor to confess judgment, and making an appropriaticn for the
purpose of satisfying the claim. The certificate required by section 45 M. C.
could then be furnished and all other steps provided for in the statutes could
be taken. Such a judgment by confession would not be, in my opinion, a final
judgment within the meaning of section 110 M. C.

1 am, therefore, of the opinion that in the case presented by you the judg-
ment confessed by the city solicitor, without the direction or consent of council,
is not a legal claim to be paid out of the funds under the control of the hoard
of trustees of the sinking fund.

Yours very truly,
W. H. Mrier,
Assistant Attorney General.
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TAXES AND TAXATION—BOARD OF EDUCATION—INFIRMARY DIREC-
TORS—AUTHORITY TO EMPLOY CLERK AND STOREKEEPER—COUN-
TY TREASURER—AUTHORITY TO EMPLOY ATTORNEY FULLY DIS-
CUSSED.

Property sold to board of education becomes non-tazrabdle, but accrued tares
may not be remitted.
Infirmary diréctors of Hamilton county may not employ clerk or storekeeper.

December 1, 1909.

Bureaw of Inspection and Supervision of Public Offices, Columbdbus, Ohio.
GENTLEMEYN :—I beg to acknowledge receipt of your letter of November 9th,
in which you request my opinion upon the following questions:

“l, When property is sold to a city or a board of education and
thereby becomes non-taxable, may the taxes which have accrued at the
time of the sale be legally remitted? For example, the board of educa-
tion purchases a piece of property after the day on which the taxes for
the year 1907 become a lien and on which the taxes for the year
1906 are delinquent. Is it proper to remit said 1906 taxes or any part
of the taxes for the year 19077

“2. Sec. 961 refers to the selection of a clerk for the board of in-
firmary directors. Sec. 993 authorizes the secretary of the infirmary
directors of Hamilton county to receive an additional sum of $100 per
annum for his services as such secretary. Under these provisions, is
the board of infirmary directors of Hamilton county authorized to em-
ploy a clerk other than the secretary selected and pay him a salary
of $1,200 per year, and may the board legally employ a storekeeper at
a salary of $50 per month in addition to such clerk?

“3. Two actions were brought against the Union Central Life In-
surance Company by the treasurer of Hamilton county to recover taxes
claimed to be due. The first was filed August 3, 1903, and the second
August 14, 1905. The first petition was filed by the county solicitor of
Hamilton county, and the case was concluded by the regularly employed
legal counsel under section 845. The second case was commenced and
concluded by legal counsel. In both cases an attorney was employed by
the commissioners as personal counsel for the treasurer, and said attor-
ney was allowed and paid out of the taxes collected, in the first case,
$1,955.26, and in the second case, $7,142.86. The total amount recovered
by the county in the first case was $202,676.78 and in the second case,
$750,000.

“Question: Had the county treasurer any legal right to counsel at
public expense other than the county solicitor and legal counsel, and
if the money thus expended was without authority of law, may the same
be recovered from the county treasurer or the attorney receiving the
same?”

Authority for the remission of taxes is found in section 1038 R. S., 'which
provides that:

“The auditor shall, from time to time, correct all errors which he
discovers in the tax list and duplicate * # when property exempt
from taxration has been charged with tax. * #”
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and 167 R. 8., which provides that:

“He (the auditor of state) may remit such taxes and penalties
thereon as he ascertains have been illegally assessed.”

It will be seen that in no case authority exists to remit taxes levied against
property subject to levy. Accordingly, I am of the opinion that no officer has
‘power to remit taxes which have become a lien upon property subsequently pur-
chased by the board of education.

In answer to your second question, I beg to state that section 961 cited by
you provides that:

“The hoard (of infirmary directors) shall organize by appointing
one member president and another clerk. * #*”

Section 993 R. S. provides that:

*“In said (Hamilton) county, the directors of the county infirmary
shal]l each receive the sum of three hundred dollars per annum, and the
secretary shall receive the further sum of one hundred dollars per
annum for his services as such secretary.”

Section 986, being the section providing for special powers of the board of
infirmary directors of Hamilton county, does not authorize the employment of a
secretary as such nor does it authorize the employment of a storekeeper. The
employment of a storekeeper is not authorized by any of the general statutes
applicable to the powers and duties of infirmary directors. I conclude, there-
fore, first, that the word ‘“secretary,” as employed in section 993, should be
construed synonomously with “clerk,” as employed in section 961, and that the
board of infirmary directors of Hamilton county may not appoint two clerical
officers, one to be known as “secretary” and the other as “clerk.” Second, that
the board of infirmary directors of Hamilton county is without authority to em-
ploy a storekeeper, the duties of which officer would naturally devolve upon
the superintendent of the infirmary under section 962 R. S.

With respect to your third question, I beg to state that, in my judgment,
section %43 R. S. authorizes the employment by the county commissioners of
counsel to represent the county treasurer in delinquent tax cases, or, in general,
to perform lepal services for any county officer in any case. Your letter does
not disclose whether or not the employment of counsel, in the case presented
by vou, couldd e said to have been made under this section. I am satisfied
that if the facts would justify such a conclusion, no legal criticism could be
made of the allowance of the attorney’s fees in question, notwithstanding the
prior employment of permanent counsel as set forth in your letter.

On the other hand, if the facts disclose that the attorney was not employed
under section §13, I am equally well satisfied that the employment, as such, was
invalid. . No other section of the Revised Statutes authorizes the employment
Ly the county commissioners of counsel to represent the county treasurer in
delinquent tax cases. Section 2862 R. 8. authorizes the treasurer to receive rea-
sonable couusel fees expended by him in deferding any action brought against
him for performing or attempting to perform any duty authorized or directed
by any of the laws for the collection of public revenue. But this section clearly
does not authorize the employment deseribzd by you.

If, therefore, the employment in question was made under any other section
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of the Revised Statutes than section 845, it was without authority of law and
the money expended was illegally expended. The expenditure, if illegal, how-
ever, cannot be charged against the county treasurer as he did not employ the
attorney who received the illegal fees and as, in honoring the vouchers, if any,
presented by such attorney, he was acting under authority of law. If the
moneys are to be recovered for the use of the county they must be recovered
from the attorney under section 1277 R. S., which provides in part that:

“The prosecuting attorneys of the several counties of the state,
upon being satisfied * # that any * #* public moneys have been
illegally drawn out of * * the county treasury, # # may apply by
civil action in the name of the state, to a court of competent jurisdiction,

s

* % {0 recover back, for the use of the county, all such public moneys

o @y

# % g0 illegally drawn out * * from the county treasury. *#

As is pointed out in Vindicator Printing Co. v. State, 68 0. S., 362-370, this
statute was evidently designed ito abrogate the common law rule respecting
voluntary payments, as the same had been held to apply to municipal corpora-
tions and other subdivisions of the state, probably including counties. Whether
and to what extent this evident object of the statute was attained by this enact-
ment in the language employed by the general assembly, seems to be a matter
of some doubt, in view of the apparently conflicting decisions of Printing Co. v.
State, supra, and State ex rel. v. Froniser, 77 O. S. 7. In one case the statute
was held to override the common law rule respecting voluntary payments made
under a mistake of law, while in the later case it was held not to abrogate
or modify the rule of equity and the common law that moneys paid under an
illegal contract may not be recovered unless the party seeking recovery is able
to and does offer to place his adversary, the recipient of the illegal payment,
in statu quo. Hence, it was held, in the Fronizer case, that money paid for a
county bridge under a contract void because of failure to comply with section’
2834b R. S., after the bridge had been completed and accepted by the county,
could not be recovered back for the use of the county under section 1277 unless
the commissioners would and could place the contractor in stafu gquo. In the
bridge case, as well as in the case presented by you, the physical impossibility
of placing the defendant in statw quo was implicitly recognized and this im-
possibility of itself must be regarded as defeating a right of action.

The court in the Fronizer case draws a distinction between its decision
therein and that in the Vindicator Printing Co. case. The distinction as drawn,
however, is not altogether clear, and I am of the opinion that, should the case
you present come before that tribunal for decision, and it should appear that
the commissioners were without authority in the first instance to make the
employment described by you, the principles well stated in State ex rel. v.
Fronizer would be applied to its decision and the holding in Printing Co. v.
State would be ignored.

Yours very truly,
W. H. MILLER,
Assistant Atltorney General.
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BONDS ISSUED AFTER PASSAGE OF LONGWORTH ACT UNDER 95 O. L.
577 AND BEFORE SAID LAWS WERE REPEALED—EFFECT OF FULLY
DISCUSSED.

December 3, 1909.

Bureaw of Inspection and Supervision of Public Offices, Columbus, Ohio.
GeNTLEMEN:—] acknowledge receipt of your communication in which you
submit to this department for an opinion thereon the following inquiry:

“Are bonds issued after the passage of the Longworth bond act,
under volume 95 O. L., 677, 95 O. L., p. 709 and 80 O. L., p. 143, and
before said laws were expressly repealed, to be considered in the limi-
tation fixed by said Longworth bond act?”

In reply thereto, I beg to say that the purposes for which the issuance of
bonds are authorized in the legislative enactments referred to in your inquiry
are not enumerated in the purposes for which bonds may be issued under the
provisions of the Longworth bond act. The question then remains, did the
legislature intend the eight per cent. maximum bond issue, as provided in the
Longworth act, to apply to bond issues for the purposes enumerated in said
Longworth act and those only, or to apply to the total bond issue of any town-
ship, hamlet, village, city or other municipal corporation of the state of Ohio,
whether enumerated in the Longworth act or not.

Section 2825 Revised Statutes, which is the first section of the Longworth
act, provides:

“That the trustees of any township or hamlet or the council, board
of legislation or other legislative body or bodies of any city, village
or other municipal corporation of the state of Ohio, shall have power
to issue and sell bonds * * % for any of the purposes provided for
in this act, ete.”

‘I'hen follows an enumecration of purposes for which the bonds of the va-
rious political uniis above referred to may be issued. Following this enumera-
tion and in the same section is the provision that:

“The honds hercin authorized may be issued for any or all pur-
poses enumerated herein, but the total bonded indebtedness hereinafter
created in any one fiscal year under the authority of this act * *#
shall not exceed one per cent. of the iotal value of all property in such
townsiip, hamlet or municipal corporation, etc.”

This section contains the following significant provision:

“Provided, however, that the aggregate amount of all outstanding
and unpaid bonds hereafter issued under authority of tLhis act shall
never exceed four per cent. of the total value of all property in such
township, bamlet or municipal corporation, ete.”

Scction 2827 Revised Statutes, being the last section of the Longworth bond
act, in providing a limitation for the amount of bond issue by any such po-
litical unit when the guestion is submitted to a vote of the qualified electors,
fixes the rule:



238 ANNUAL REPORT

“That no township, hamlet or municipal corporation shall hereafter
create or assume an aggregate indebtedness of outstanding and unpaid
bonds under the authority of this act in excess of eight per cent. of the
total value of all property in such township, etc.”

No place in the Longworth act is there the provision that the purposes pro-
vided for therein are the only purposes for which the political units referred
to therein may issue bonds. Under the acts referred to in your inguiry the
issuance of bonds was legalized for purposes not enumerated in the Longworth
act. I therefore conclude that the bonds referred to in your inquiry are not
to be considered in the limitation fixed by said Longworth act. In support of
this conclusion see the case of Columbus v. Lazarus, et al., 15 Ohio Dec. at
page 187.

Yours very truly,
U. G. DENMAN,
'Attorney General.

COUNCIL—POWER TO FIX SALARIES OF DIRECTORS.

Present council may fixz salaries of director of safety and service, but same
may be changed at any time.
December 4, 1909.

Bureaw of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbdbus, Olio.
GENTLEMEYN :—I beg to acknowledge receipt of your letter of December 1st,
submitting for my opinion thereon the following question:

“As the directors of public service and public safety are subject to
removal by the mayor, should the present council fix the salaries of said
officers, and will such action be final for the period beginning January
1, 1910, and ending December 31, 191172~

The question being as to power of the present council to fix the salaries of
these officers, I am of the opinion that, while the Paine law is silent so far as
express provisions are concerned, by fair inference from related provisions
thereof the question is to be answered in the affirmative.

Section 3 of the act, 99 O. L., page 568, provides that:

“This act shall take effect and be in full force on and after August

1, 1909.”

Section 227 of the act as amended, being one of the sections to which sec- .
tion 3 is applicable, provides simply that:

“Council # # # ghall fix by ordinance or resolution the respective
salaries, and compensation, and the amount of bond to be given for each
officer, clerk or employe, in any department of the city government if
any be required.”

Aside from the mere fact that this section is now in full force and effect
under section 3, the inclusion in the same clause of the language conferring
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the power to fix salaries and language conferring power to fix the amount of
bonds, is significant, as the latter should certainly bLe exercised before an an-
ticipated change of administration, inasmuch as the filing of the bond in the
amount fixed is an act of qualification on the part of each officer.

I conclude, therefore, that the present council may fix, by ordinance or reso-
lution, the salaries of the director of public service and the director of public
safety.

Your question is not answered, however, by determining the existence of
the power to fix salaries. You desire to know whether such action, if now
taken, will be final as to these officers for the period beginning January 1, 1910,
and énding December 31, 1911; that is to say, during the term of office of the
mayor who will enter upon the discharge of his duties on the first-named date.

Under sections 138 and 146 the tenure of office of these two directors is
described as extending ‘‘until their successors are appointed and qualified.”
They, therefore, have no “terms of office” within the meaning of section 126 I,
C. which provides that:

“The salary of any officer, clerk or employe so fixed (by council)
shall not be increased or diminished during the term for which he may
have been elected or appointed.”

State ex rel. v. Massillon, 24 C. C. 249.

Accordingly, the salaries of the director of public service and the directcr
of public safety, whether fixed by the present council or by the council as
organized after January 1, 1910, may lawfully be changed at any time by council.

Very truly yours,
U. . DONMAN,
Attorney General.

CITY AND JUSTICE COURTS, TOLEDO—FEES OF CLERK—FULLY
DISCUSSED.
December 13, 1909.

Batreaw of Inspection and Supervision of Public Ofjices, Department of Auditor of
State, Columbus, Ohio.
GexTLLMEN :—I beg to acknowledge receipt of your letter of November 24th
requesting my opinion upon the following questions concerning the city and
justice courts of Toledo, Ohio:

“1, May the clerk of said courts retain for his personal use no-
tarial fees received in taking acknowledgments for legal publications
or other instruments of writing in connection with said courts?

“2. May said clerk deduct and retain for his personal use 5% of
all fees collected by him and payable to the city treasury? (See sec-
tion 621-17 and 621-27 R. 8.)

“3. What is the legal disposition of unclaimed witness fees, jurors’
fees and other unclaimed moneys remaining in the hands of said clerk
for more than one year?”

By way of preliminary statement permit me to refer to an opinion of this
department heretofore rendered in which it pointed out that section 3 of the
munieipal code authorizes city councils to organize justice of the peace courts



240 ANNUAL REPORT

in municipalities, the boundaries of which are co-extensive with a township.
‘Whether or not this section supplants such acts as that included within section
621-1 et seq., is a moot question which I do not desire fo pass upon at the
present time. However, if the council of the city of Toledo has acted under
said section 3 M. C., by enacting an ordinance regulating the disposition of the
fees of justices of the peace, their compensation, their clerks and their em-
ployes, this ordinance, and not the statute in question, should be locked to
for answer to your question.

Assuming for the present that no such ordinance as has been described
has been enacted by the Toledo city council, and that the city and justice courts
of Toledo, Ohio, are being conducted under authority of section 621-1 etc., Re-
vised Statutes, I beg to state with respect to your first question that, in my
opinion, all legal fees received by the clerk of said courts, as such clerk, in
matters connected with litigation therein should be paid by the clerk into the
city treasury, excepting the 5% which may be retained by him for his personal
use under section 621-17. Your question, however, relates to notarial fees. There
is nothing in the law which prevents the clerk of this court from accepting a
commission and acting as a notary in administering ocaths and taking acknowl-
edgments the same as any other notary public, and receiving the same fees
asg prescribed by law.

You ‘mention in your first question the matter of taking acknowledgments
for legal publications or other instruments of writing in connection with this
court. Take, for instance, a publication of a notice for attachment, or any
other legal publication, proof of which must be made by the publisher that the
publication was run for the required number of times in the newspaper, the
publisher, or some person under him, must make an affidavit before a notary
public or other officer authorized to administer oaths. If such proof should
be made before a notary public in some law office, the fee of forty cents there-
for would be charged up in the costs along with the cost of publication in the
newspaper, and both of these charges, the notary fee and the cost of publication,
would be taxed in the costs in the case, and both charges would be collected by
the clerk of the city and justice court, and the notary fee would be paid to'the
notary administering the oaths and the publication charges would be paid to
the newspaper publishers. In other words, the matter of making proof as to
the manner of the publication is a proceeding entirely outside of the court. 1t
is not one of the matters which the clerk or the judge or justice 'of the court
is required to do or to charge any fee therefor. There are many things which
the clerk of the court is required to do by statute and to charge fees therefor.
Such. fees, except the 5%, belong to the city, but in my opinion, if the clerk
of the city court has also taken out a commission as a notary ‘public and ad-
ministers an oath to some person or takes an acknowledgment of some person
with reference to some paper the same as any outside notary might do, the
acknowledgment or oath not being one which he is required to administer as
. clerk of the court in the proceedings there pending, the clerk is entitled to that
fee for his own use as a notary public, the same as any other notary public, and
it does not belong to the city.

Answering your second question, I beg to state that section 621-17 R. S.
provides that:

“The clerk of said court shall receive an annual salary of fifteen
hundred ($1,500) dollars * ¢ #: gnd he shall also receive as com-
pensation for his services five (5) per centum of all fees collected and
paid over by him to said city, to be retained and deducted by him
from the money for paying it over.”
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This section, in my judgment, embodies an exception to the general language
of section 621-27, which provides in part that:

“The money so paid to said clerk or into said court shall be paid
for the use of said city and be disposed of by him according to law.”

and to the language of sec. 621-23, which provides that:

“The clerk shall also receive and collect all costs # * of every
description, * #* and shall pay the same monthly to the treasurer of
said city and take his receipt therefor.”

It is my opinion, therefore, that the clerk of the city and justice courts of
Toledo may receive, as part of his compensation, a sum egual to five per cent.
of all fees collected and paid over by him, whether for services similar to those
described in your first question or in payment of costs taxed and collected by
him in cases disposed of in said courts. In other words, the percentage is to
be based upon the moneys actually collected by the clerk and not merely upon
fees payable to him as clerk.

Answering your third question, I beg to state that the act in question makes
no provision for the legal disposition of unclaimed witness fees, etc.,, in the
hands of the clerk.

Section 593 R. S., however, being of general application to justices of the
peace, provides that:

“All such moneys (referring to unclaimed fees, etc.), * * * as
remain in the hands of the justice * #* at the expiration of one year
after the time of such advertisements (as are provided in sec. 592 R. S.),

shall be by him paid over to the treasurer of the county * *

I believe that the procedure outlined in section 593 and related sections
should be employed in the case of unclaimed fees in the hands of the clerk of
the city and justice courts. I do not regard this section 593, however, as manda-
tory; that is, in my opinion, it is not mandatory upon the clerk at the end of
the year, regardless of any and all circumstances, to turn such unclaimed wit-
ness fees, juror fees and other unclaimed moneys, remaining in the hands of
the clerk at the end of the year, into the county treasury, but the clerk may
make further effort to find or notify the persons to whom these fees legally be-
long that they are in his hands to be paid to them. The clerk, of course, can-
not keep them indefinitely for such persons or spend an unreasonable amount of

. time in getting them to the proper parties for whom they were taxed. The
object of this statute, the same as many others of its kind, is to secure reason-
able dispatch in the disposition of the business, but it does not require that
the clerk be studious in taking advantage of the expiration of the exact time
named in the statute, and thus prevent the persons who gave their time to this
service from receiving what the general assembly meant they should have as
compensation. Of course the clerk is not in any event authorized to appro-
priate these moneys to his own use. He must at some time or another, if
they are not claimed by the proper outside parties, turn them into the county
treasury. This statute not being mandatory, but directory only, I do not see that
any rigid rule can well be made in such cases. Many circumstances may in-
tervene accounting for the failure of the proper parties to call for this money
which the law allows them, and I am clearly of the opinion that it is within the

16—4A. G.
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power of the clerk to give further time for the claiming of these fees. If at any
time after the expiration of a year it appears to him from honest investigations
that this money will not be claimed, it is then his duty to turn it into the
county treasury.
Yours very truly,
U. G. DENMAVN,
Attorney General.

COUNCIL—PURCHASE OF LIGHT PLANT.

Council has authority to purchase for municipality an electric light plant
but puirchase may not be made until money in treasury.

December 16, 1909.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of

State, Columbus, Ohio.

GENTLEMEXN : —Your Mr. Tracy has submitted to me a letter addressed to him
by Hon. O. L. Aumiller, city auditor of Nelsonville. From the letter and from
statements made by Mr. Tracy I have gathered the following statement of facts,
concerning which my opinion is requested:

The city of Nelsonville owns and operates, through its depart-
ment of public service, an electric light plant which furnishes current
not only for the municipal lights but also for private consumption. There
is in the city a private electric light plant having antiquated ma-
chinery and fixtures which has been operating in competition with the
municipal plant. As a result of this competition neither of the plants
is being operated at a profit, and the proprietors of the private plant
are now willing to sell the same, and the fixtures, wires, poles, etc.,
appurtenant thereto, to the city. The purchase of the plant, as a means
of removing competition injurious to the municipal plant, is conceded to
be desirable. However, there is doubt, and some controversy, as to the
department of the municipal government which is empowered by law to
act for the city in making the purchase, and as to the procedure to be
followed by such department in the premises.

Under the general scheme of government outlined in the municipal code,
but two departments of the city government suggest themselves for considera-
tion in this connection, viz: the council and the department of public service.
The powers of these two departments are set forth in the following sections of
the code:

Section 116:

“The legislative power of every city shall be vested in, and exer-
cised by a council ¢ # *”

Section 123:
“The powers of council shall be legislative only, and it shall per-

form no administrative duties whatever % * % All contracts requir-
ing the authority of council for their execution shall be entered into



ATTORNEY GENERAL.

[}
Jrg
[*})

and conducted to performance by the board or officers having charge
of the matters to which they relate, and after authority to make such
contract has been given and the necessary appropriation made, council
shall take no further action thereon.”

Section 127:

“# % = g]] powers conferred by this act upon municipal corpora-

tions shall be exercised by council, unless otherwise provided herein.”

(“The power of the municipality to make the purchase in
question is clear and no authority is cited thereon.””)

Section 139:

“The directors of public service shall be the chief administrative
authority of the city, and shall manage and supervise all public works
and all public institutions, except where otherwise provided in this act.”

(After January 1, 1910, the department of public service will,
of course, be administered by a single director, but the powers of
such director may he regarded for the purposes of this discussion
as identical with those of the present board of public service.)

Section 140:

“The directors of public service shall supervise the improvement
and repair of streets * * % and the construction of all public im-
provements and public works, except as otherwise provided in this act.”

Section 141:

“The directors of public service shall have the management of all
municipal * * * lighting * * # plants * * * g5 well as all
& = % other property of the corporation not otherwise provided for
herein.”

Section 143:

“When any expenditure within said department (of public service)
e ¢ % exceeds five hundred dollars, such expenditure shall first be
authorized and directed by ordinance of council, and when so au-
thorized and directed, the directors of public service shall make a writ-
ten contract with the lowest and best bidder after advertisement for
not less than two nor more than four consecutive weeks in a newspaper
of general circulation within the said ete.”

Section 144:

“All contracts made by the directors of public service shall be exe-
cuted by them in the name of the city * #* # and no liability shall be
created against the city as to any matters under the supervision of
said departments except by its express authority # % %72

Careful examination of the foregoing and related provisions of the munlei-
pal code applicable to the department of public service, and the corresponding
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provisions of the Paine law, 99 O. L. 562, discloses the fact that the powers of
that department are limited strictly to the management, maintenance and con-
trol ‘of public utilities once established. The power to create a public utility,
such as a municipal water works or lighting plant, clearly does not rest with
this department, but it is a legislative power to be exercised by council under
its general grant of power as above set forth. Again, the contracts which, in
the exercise of its general powers, the department of public service is authorized
to execute, are those which may be executed in conformity with the requirements
of section 143 above quoted, and it does not seem to have power to make an out
and out purchase of a particular thing such as that contemplated in the ques-
tion submitted. I think it may at least be said that the question as ’'to the
power of the department of public service to execute a contract such as that
in question is doubtful. That being the case, the doubt must be resolved in one
direction or the other by either strict or liberal construction of the sections con-
ferring power upon the department. It is very well settled that the powers of
boards and officers, such as the department of public service, must be strictly
construed. In addition to those expressly set forth in the statutes they have
only such as may arise by fair implication because essential to carry out the
express powers. The power'to make the purchase in question does not, it seems
to me, by fair implication, arise from the power to manage existing municipal
utilities, and in this connection the fact that the municipality already owns and
operates an'electric light plant is significant.

Having determined that the power to make the purchase in question does
not exist in the department of public service, the conclusion is reached that
council must exercise the same. This would follow without difficulty from the
general language of section 127 above quoted, were it not for the negative lan-
guage of section 123. The code does not define “administrative duties.” By fair
inference, however, from the section and other sections of the code which are in
point, it may be determined that the 'prohibition ‘against the exercise of “admin-
istrative duties” by council is inserted to prevent council from interfering, after
it has appropriated the necessary money, with the expenditure of the same by
the various departments in the executive branch of the municipal government,
in the exercise of the powers expressly conferred upon them. The prohibition,
in other words, does not appear to deprive council of the residuary powers, nor
to confer upon any executive or administrative board power or jurisdiction over
a subject-matter not within its province by virtue of express provisions of
statutes or fair implication therefrom.

That council may itself expend moneys without ‘the intervention of any
executive department is fairly inferable from section 45 M. C., which provides
in part that: ’

“No contract, agreement, or ‘other obligation involving the expendi-
ture of money, shall be entered into, nor shall any ordinance * * =
for the expenditure of money, be passed by the council or by any ‘board
or officer of a municipal corporation unless the auditor shall first certify

to council that the money required " ®* #* #* is in the treasury, etc.
LN B

The section last quoted suggests the proper procedure in the matter. If
the money needed to make the purchase is now in the treasury, and the auditor
can and does certify to that fact, council may appropriate'the money and make
the purchase by the enactment of a single ordinance, and without any further
steps on the part of any municipal authority.
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By the information furnished me, however, I have been led to understand
that such is not.the case, and that it will b2 'necessary to issue bonds in order
to obtain funds to make the purchase contemplated. Such bonds may be issued
under the Longworth act, section 2755 R. 8. In making such issue, of course,
the requirements not only of that act, but of all the sections of the municipal
code relating to the sale of bonds must be followed. The contract may not be
entered into, in case bonds are issued, until the bonds have been legally sold and
are in process of delivery, for not until then may the certificate of the auditor
that the money is in the treasury, etc., as required by section 45 M. C., be made.
The power to make such certificate in the case of money to be derived from the
issue of bonds is found in section 45a¢ M. C.

It thus appears that in case bonds are to be issued they must first be adver-
tised for sale, according to law, and must be actually sold and in process of
delivery before council may lawfully pass an ordinance purchasing the property
in question. Very truly yours,

T. G. DENJIAN,
Attorney General.

ROADS AND HIGHWAYS—COMMISSIONERS MUST REQUIRE SURVEYOR
TO COMPLY WITH SECTION 4919-1.

December 17, 1909.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.
GENTLEMEN :—Your communication is received in which you submit the fol-
lowing inquiry:

Section 4919-1, 99 O. L., page 361, containg the following provision:

“For the purpose of repairs, the commissioners shall annually be-
tween the first day of January and the first day of March, cause the
surveyor of the county to go upon all of the improved roads within the
county, and make written reporis to the county commissioners on or
before the first day of April, annually, of the amount and nature of the
repairs needed on said various roads for the ensuing year, which report
shall contain an c¢stimated cost of such repairs, both as to labor and
material, and said surveyor shall separately estimate the cost of the
labor and material necessary for the making of such repairs.”

Query: Is this provision mandatory on the part of the county
commissioners?”’

In reply I beg to say: The above quoted provision of section 4919-1 is con-
tained in an act entitled an aci “To amend and supplement section 4919 of the
Revised Statutes of Ohio, to provide for the repairs and maintenance of high-
ways by county commisioners by direct labor, passed and approved May 9, 1908.”

This act applies to all counties in the state, and is, therefore, uniform in
its cperation, and since the supreme court has declared the turnpike director
law unconstitutional, the repair of all improved roads comes under the pro-
visions of this act.

From the language used in the above quoted provision, towit:

“For the purpose of repairs, the commissioners shall aininirally Le-
ticeen the first day of January and the first day of March cause the siui-
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veyor of the county to go upon all the improved roads within the county,
and make writiten reports to the county commissioners on or before the
first day of April, annually.”

It is my opinion that the duty therein required of the county commissioners
is mandatory. That is to say, the county commissioners must, without the ex-
ercise of any discretion, cause the surveyor to go upon all the improved roads
pf the county and make reports annully to the board of county commissioners
as required in this section.

Very truly yours,
U. G. DEXNMAYX,
Attorney General.

BOARD OF EDUCATION—TERM FOR WHICH CLERK MAY BE ELECTED.

A board of education may not elect clerk for term extending beyond lerm
of majority of board.
December 20, 1909.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.
GENTLEMEN :~—Your letter of December 14th, in which you request my opin-
ion upon the following statement of facts, is received:

“Township school boards consist of five members elected for terms
of four years. A township board of education in which three members
were elected in November, 1909, elected a clerk in January, 1909, for a
term of two years, the term of said clerk thus extending beyond the
term of the majority of the board that elected him.

“Query: Can said clerk so elected hold his office for the year 1910
or has the new board the right to elect its own clerk upon ifs organiza-
tion, the first Monday of January, 19107”

In reply thereto, I beg leave to submit the following opinion: Section 3915
R. S. reads in part as follows:

“The board of township school districts shall consist of five mem-
bers elected at large at the same time and in the same manner as the
township officers are elected, for the term of four years from the first
Monday in January after their election (or) until their successors are
elected and qualified. At the first township election held after the pas-
sage of this act, there shall be a board of education elected in all town-
ship districts as provided for herein, two to serve for two years and
three to serve for four years, and at the township election held every
second year thereafter, their successors shall be elected for the term

.

of four years. * % #7
Section 3920 R. S. reads in part as follows:

“Boards of education of township school districts shall organize
on the first Monday in January after the election of the board, by the
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election of one of their members president and the election of a clerk
who may or may not be a member of the board, the president to be
elected for one year, and the clerk to be elected for a tert itot to ex-
ceed two years; ¢ ® 27

By the first of the above quoted sections the township school board becomes
virtually a new board every two years because of the retirement of either two
or three of its members, as the case may be, and the election of their successors.

Section 3920 specifically provides that the boards of education of township
school districts shall organize on the first Monday in January after the election
of the board by the election of a president and a clerk whose term shall not
exceed two years. From the above quoted provisions of the statutes it would
seem clear, and I am of the opinion that the legislature have evinced the in-
tention to limit the power of township boards of education in the election of
clerks to the period during which such boards shall be in existence, and that
as such boards are renewed in part, and thereby become new boards, every two
years, a board of education may not elect a clerk to hold office for a period of
time which shall extend beyond such “two year existence” of the board of edu-
cation so electing.

I am, therefore, of the opinion that the clerk of the township board of
education in your statement of facts elected by such board for a term of two
years to run through January, 1909, cannot hold such office after the first Mon-
day in January, 1910, because of the election of three new members to such
board this past November. By virtue of the election of these three members in
November, the township board becomes a ‘“new’” board of education upon the
taking office of such members on the first Monday in January, 1910, and, there-
fore, the new board has the right to elect its own clerk upon its organization
the first Monday in January, 1910.

Very truly yours,
U. G. DENMAN,
Attorney General.

ROADS AND HIGHWAYS—STATE AID FOR REPAIRS.

Levy of commissioner to secure state aid money must be made on property
of every township in counly.
Three townships which have cnjoined the commisgioner from making state
aid lery on property in such townships, are not entitled to any state aid moiey.
December 23, 1909.

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN:—I am in receipt of your letter with enclosure inquiring as to
the distribution to townships of money received by Wood county under the state
highway law for state aid for repairs to roads. The facts presented are as
follows:

TUnder section 4889 et seq. R. S., each township in certain named counties
constitutes a separate road district.

TUnder section 4896 and 4897 it is provided that each of the other counties
of the state shall be divided into three separate road districts.

‘Wood county comes under the latter provision, but the three townships of
this county have, under sections 4686-1 to 4686-25, become separate road dis-
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tricts. It appears, however, that in making the county levy provided for under
section 31 of the state highway law the county commissioners have made no levy
upon such three townships, and it further appears that such three townships
have a permanent injunction against such county commissioners forbidding them
to make any levy whatever for road purposes upon the property of such three
townships. Because of these facis the county commissioners have distributed
state aid money only to the seventeen townships upon the property of which
they have made a levy under section 31 of the state highway law and have re-
fused to make any distribution of state aid money to such three townships.

You ask my opinion as to the legality of the action of such county com-
missioners.

The present complicated condition of our road laws is indicated by the sec-
ond paragraph of the syllabus of our supreme court in the recent case of Thor-
niley, auditor, et al. v. State ex rel, 81 O. S. This paragraph reads as follows:

“Section 4903, being an essential part of a statute providing for the
management and control of highways by essentially different methods
in different counties of the state, is void because repugnant to section
26 of article II of the constitution that all laws of a general nature
should have a uniform operation throughout the state.”

‘While the supreme court in this case declared only section 4903 to be un-
constitutional, the reasons therein set out apply likewise to classifications con-
tained both in sections 4889 ei seq. and 4896 and 4897 et seq. I do not believe,
however, that this decision applies to the provisions of 4686-1 et seq. for the
reason that this latter law is a general law applying to “any township in this
state.”

To my mind, however, the question of constitutionality is not the most im-
portant factor in the determination of the particular question asked. Section 31
of the state highway law makes it the duty of the county commissioners who
receive state aid money to “levy on the total tax duplicate of said county a tax
sufficient to equal the amount so apportioned to such county by the state,” and

. further that “such appropriation and levy shall become a part of the pike repair
fund of the several townships and shall be apportioned to the townships or road
districts composed of not less than one township pro rata to the amount of the
fund arising in each township or such road district by said levy.”

Under this provision of law it was the duty of the county commissioners to
levy upon such three townships, since the state highway law specifically pro-
vides that the levy shall be made upon the property of every township and
permits of no exceptions. The county commissioners, however, were prevented
from making such levy upon such three townships by a permanent injunction.
It may be true that they should have made application to the court to modify
the injunction-so as to permit a levy in this particular case, but the fact that
the three townships insisted upon their injunction and refused to permit such
levy estopped them from claiming any benefits which they could have derived
had such levy been made. When, therefore, the county commissioners came to
the distribution of this fund among the townships and complied with that pro-
vision of the law which provides that such fund ‘“shall be apportioned * * pro
rata to the amount of the fund arising in each township or such road district
by said levy,” they could distribute no part of such fund to any of these three
townships for the reason that no fund had arisen in any of such three town-
ships by said levy of the county commissioners. In addition to this, the whole
spirit of the state highway law is to give the aid of the state to counties and
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townships only on the condition that such counties or townships contribute an
amount of money equal to or greater than the amount given by the state.

I am, therefore, of the opinion that outside of the intricate questions of
constitutionality and legality involved in this case, the township trustees are
estopped by their own conduct and by the letter and spirit of the state highway
law from claiming any part of the state aid money which has been paid to
Wood county under section 31 of the state highway law.

Very truly yours,
T. G. DENAMAN,
Attoirney Geiteral.

JUSTICE OF PEACE—SHERIFF SPECIAL: CONSTABLE—DISPOSITION OF
FEES.
December 28, 1909.

Bureaw of Inspection and Supervision of Public Offices, Department of Auditor of
. State, Colummbus, Ohio.
GENTLEMEN :—Your communication is received in which you submit the
following inquiries:

“May a sheriff or deputy sheriff Le designated by a justice of the
peace as a deputy or special constable, and if so may he legally retain
the fees of the constable for writs issued from a justice's court, or must
such fees be turned into the county treasury to the credit of the
sheriff’s fee fund?

“In the event the docket of the justice of the peace does not indicate
the appointment of a sheriff or deputy as a special constable, but the
return of the writs are signed as special constable, should the fees
be turned into the county treasury to the creditf. of the sheriff's fee fund?”

In reply I beg to say section 1211 of the Revised Statutes, which fixes the
general powers and duties of sheriffs, contains this provision:

“and shall execute all warrants, writs and other process to him directed
by the proper and lawful aquthority.”

Section 7137 Revised Statutes provides that warrants issued by magistrates
in misdemeanors

“shall be directed to the sheriff or to any constable of the county, or,
when it is issued by an officer of a municipal corporation, then to the
marshal or other police officer of such corporation * * who shall com-
mand the officer forthwith to take the accused and bring him before
the magistrate or court issuing the warrant.”

Under the above quoted provision of section 1211 it is the duty of the
sheriff to execute all warrants directed to him by “the proper and lawful au-
thority,” and under the provision of section 7137, above quoted, the magistrate
has the authority to direct a warrant in a misdemeanor case to a sherift,

1 am, therefore, of the opinion that in the absence of an appointment by a
magistrate wherehy the sheriff is to act as special constable, the sheriff's fees
when earned in the magistrate’s court shall be turned into the fee tund. How-
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ever, when a magistrate appoints a sheriff as a special constable and the docket
so shows, and the warrant is issued to him as such special constable, it is my
opinion that the fees so earned will not be required to be credited to the
sheriff’'s fee fund.
Yours very truly,
U. G. DEX2IAN,
Attorney General.

EXPENSES OF MUNICIPAL LIBRARIAN TO CONGRESS OF LIBRARIANS
MAY BE PAID OUT OF MUNICIPAL FUNDS.

December 30, 1909.
Bureau of Inspection and Supervision of Public Offices, Department of Auditor of

State, Columbus, Ohio.

DEaR Sirs:—By your favor of December 24th, receipt whereof is hereby
acknowledged, I am advised that the information upon which an opinion of
this department rendered November 29, 1909, with relation to the board of
library trustees of the city of Toledo was based, was erroneous in that said board
of library trustees instead of being organized under and governed by the pro-
visions of section 4002-23 R. S. is organized under and subject to section 218 M. C.

At the suggestion of the city auditor of Toledo you have requested me, in
view of the misapprehension, to reconsider the former opinion, and I have
carefully done so.

Section 218 provides in part as follows:

“The custody, control and administration * #* ¥ of free public
libraries established by municipal corporations, shall be vested in six
trustees * * # gaid trustees shall employ the librarians and necessary
assistants, fix their compensation, adopt the necessary by-laws and reg-
ulations for the protection and government of the library and all prop-
erty belonging thereto, and exercise all the powers and duties con-
nected with and incident to the government, operation and maintenance

thereof * # #7

Said section 218 does not, nor does any of the other sections of the municipal
code prescribe the duties of the librarians. It is very clear from the language
above quoted that the power to prescribe such duties is vested in the trustees.
Subject only to the limitation that the same shall not be abused there is here
found that broad discretion which cannot be controlled by judicial or other ad-
ministrative action. The librarians are specifically referred to as employes
and are in no sense officers of the city. Their compensation need not be in the
nature of salary. Their duties may be whatever are prescribed by the trustees,
and these may include attendance upon conventions or conferences pertaining to
library management.

I therefore conclude that the expenses questioned by the city auditor are
legal charges and should be paid.

In your letter it is suggested that the fund from which the expenses are to
paid, if at all, is that raised by special taxation under said section 218. Permit
me to remark in passing that if this was the case the tax so levied was void,
as the power of the municipality to levy a special tax for library purposes
under section 218 is limited to the purpose of paying the proceeds thereof
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‘“to a private corporation or association maintaining and furnishing a
free public library for the benefit of the inhabitants of a municipality.”

As I now understand the situation, the Toledo public library is a municipal
enterprise, and is not conducted by a private corporation or association. As a
municipal enterprise it is supported by funds appropriated by council. It may
be that the appropriation was so made as to prchibit the payment of the ex-
penses in question, but if the trustees have the use of a general fund appro-
priated by council I am of the opinion that the vouchers should be paid.

Yours very truly,
U. G. DEXNIIAX,
Attorney General.



252 ANNUAL REPORT

(To the Treasurer of State)

SAFE DEPOSIT AND TRUST COMPANY—AMOUNT OF DEPOSIT REQUIRED
TO DO BUSINESS.

February 20th, 1909.

Hox. D. S. CREAMER, Treasurer of State, Columbus, Ohio.

DeAR Sir:—Replying to your inquiry as to the amount of deposit required
by law to be made with the treasurer of state by safe deposit and trust com-
panies before they shall accept any trusts which may be vested in. trans-
ferred or committed to them by any individual or by any court, I refer you
to section 69 of the “Thomas Banking Act,” passed May 1st, 1908, which answers
your inquiry in the following language:

“The capital of such corporation shall, with all its property and
effects, be absolutely liable in case of any default whatever in any of
the trust positions aforesaid, and the probate court, or any other court
committing a trust to the custody of such corporatiion, may, at any time
it deems proper, require additional security in any amount necessary.
Provided, however, that no such corporation, either foreign or domestic,
shall accept any trusts which may be vested in, transferred or commit-
ted to it by any individual, or by any court, until the paid-in capital of
such corporation shall be not less than one hundred thousand dollars,
and until such corporation shall have deposited with the treasurer of
state $50,000.00, provided its capital is $200,000.00, or less, and $100,
000.00, provided its capital is more than $200,000.00, such deposit to be
in cash,; provided the full amount of such deposit so to be made by any
such corporation may be made in bonds of the United States or of the
state of Ohio, or of any municipality or county within said state, or in
any other state, or in the first mortgage bonds of any railroad corpora-
tion that for five years last past has paid dividends of at least three
per cent. on its common stock * * ¥

Yours very truly,
U. G. DENMAN,
Attorney General.

TERRITORIAL BONDS—NOT WITHIN DEPOSITORY ACT.
March 13th, 1909.

Hox. D. S. CrEaMER, Treasurer of Siate, Columbus, Ohio.
DeAr SIir:—I desire to acknowledge receipt of your letter in which you
submit the following inquiry:

“Will you advise me whether or not territorial bonds would be
considered the same ag U. S. bonds under sec. 5 of the depository act,
the kind of security defined that must be put up to secure funds placed
in banks designated as depositories.”
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In reply permit me to say that section 5 of the state depository act pro-
vides:

“The treasurer of state, before making such deposits or selecting
any state depository or depositories under this act, shall require each
and every national bank, state bank or trust company selected by him
as a state depository, to deposit with the treasurer of state, United
States government bonds, or state bonds of this state, or county or mu-
nicipal bonds of counties or municipalities of this state, or surety com-
panies bonds, at not less than their par value, in an amount equal to
the amount of money to be deposited with such bank, banks or trust
companies, conditioned for the receipt and safekeeping and payment
over to the treasurer of state or his written order of all money which
may come into the custody of such bank, banks or trust companies,
under and by virtue of this act, and the interest thereon when paid,
shall be turned over to the bank or trust company, so long as it is not
in default, etc.”

I am of the opinion that territorial bonds do not come within the pro-
vision of this statute and the treasurer of state is not authorized to receive
the same. Very truly yours,

U. G. DENMAN,
Attorney General.

SAVINGS DEPOSIT BANK AND TRUST COMPANY OF ELYRIA—AMOUNT
OF SECCURITIES TO BE KEPT ON DEPOSIT.

March 16th, 1909.

Hox. D. S. CreEAMER, Treasurer of State, Columbus, Ohio.

Drar Sie:—Your letter has been received in which you inquire what amount
of securities should be kept on deposit by the Savings Deposit Bank and Trust
Company of Elyria, Ohio, to secure the faithful performance of trusts assumed
by it.

I am not informed in your inquiry whether or not said trust company has
availed itself of the privileges and powers of the Thomas banking act, 99 O. L.
269. )

If it has, then sec. 69 of said act governs, and therefore, if its capital stock
is not over $200,000.00 it is required to deposit cash or the securities mentioned
in said section amounting to $50,000.00.

If said trust company has not complied with the provisions of the Thomas
banking act, its deposits should be made under the provisions of sec. 3821d of
the Revised Statutes, which provides that if the principal place of business of
the company is in a city which, by the last preceding federal census, had a
population of less than 33,000, such trust company shall make deposits with
the state treasurer amounting to $25,000.00.

Very truly yours,
U. G. DENXMAN,
Attorney General.
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TRUST COMPANIES-—-CLASS OF BONDS TO BE DEPOSITED TO SECURE
FAITHFUL PERFORMANCE OF TRUST.

Columbus Light, Heat and Power Co. bonds do not come within provision
of statute governing deposits by trust companies regardless of the fact that
such trust companies have or have not complied with the Thoinas banking act.

March 16th, 1909.
Hox. D. S. CREAMER, Treasurer of State, Columbus, Ohio.
DeAR Sir:—1 desire to acknowledge receipt of your letter in which you
inquire:

“Will you advise me whether or not The Columbus Light, Heat &
Power Company honds come within the statute governing the class of
securities to be deposited with this department by trust companies for
the faithful performance of all trusts assumed by such corporations.
The above named company was formerly the old Columbus Public Ser-
vice Company.”

I am not informed in your inquiry whether or not the trust company offer-
ing such bonds has availed itself of the privileges and powers of the Thomas
banking act (99 O. L. 269).

If it has, then sec. 69 of said act governs; if it has not, then sec. 3821d R.
S. governs.

Sec. 69 of said act is in part as follows:

“That no such corporation, either foreign or domestic, shall accept
any trusts which may be vested in, transferred or committed to it by
any individual, or by any court, until the paid-in capital of such cor-
poration shall be not less than one hundred thousand dollars, and un-
til such corporation shall have deposited with the treasurer of state
$50,000.00, provided ils capital is $200,000.00 or less, and $100,000.00,
provided its capital is more than $200,000.00, such deposit to be in cash;
provided the full amount of such deposit so to be made by any such
corporation may be made in bonds of the United States or of the state
of Ohio, or of any municipality or county within said state, or in any
other state, or in the first mortgage bonds of any railroad corporation
that for five years last past has paid dividends of at least three per
cent. on its common stock.”

Since the bonds mentioned in your inqguiry do not come within the terms
of the above section, it is my opinion that you are not authorized to receive
the same if offered by a company which has complied with the other provisions
of the Thomas banking act.

However, trust companies by the terms of sec. 91 of said act, are not re-
quired to comply with sections 1 to 77 before April 1st, 1910, and all such
companies which do not comply must make their deposits in accordance with
the provisions of sec. 3821d, which authorizes a deposit “in cash or in securities
in which said company is allowed by law to invest its capital.”

By the terms of sec. 3821e the capital of trust companies may be invested:

“In the authorized loans of the United States, or of the state of.
Ohio, or cities, counties or towns of this state, or the stocks or bonds



ATTORNEY GENERAL. 2355

of any state in the union that has for five years previous to such in-
vestment being made regularly paid the interest on its legal bonded
debt in lawful money of the United States, or cities, counties or towns
of such states, which shall have so paid the interest on the legal bonded
debt of such cities, counties or towns, or stocks of national banks or-
ganized within this state, or the first mortgage bonds of any railroad
company within the states above named, which has earned and paid
regular dividends on its stock for five years next preceding such loan,
or investment, or first mortgages on real estate in this state, or of in-
dividuals with a sufficient pledge of any of the aforesaid securities, or
may be loaned to this state, or to any county, city or town therein”

By the provisions of sec. 3821g, any safe deposit and trust company en-
gaged (exclusively) in the business of a safe deposit and trust company is fur.
ther authorized to invest its capital:

“In the stocks or (of) gas light and coke companies, gas com-
panies, gas and electric light companies, or stocks of street railway
companies which have paid regular dividends on their stock for five
years next preceding such loan or investment, and are located in the
county in which such safe deposit and trust company is located, or in
which it has its principal office.”

The last section above quoted does not include “bonds” of the companies
therein mentioned, but is confined to investments in stocks.

I am of the opinion that the bonds mentioned in your inguiry do not come
within the provisions of the sections governing deposits by trust companies
which have not complied with the Thomas banking act.

It fellows, therefore, that the Columbus Light, Heat and Power Company
bonds do not come within the provisions of the statutes governing deposits by
trust companies regardless of the fact that such trust companies have or have
not complied with the Thomas banking act.

Very truly yours,
U. G. DENMAY,
Attorney General.

TRUST COMPANIES—CLASS OF SECURITIES TO BE DEPOSITED WITH
TREASURER OF STATE.

March 26th, 1909.

Hox. D. S. CruAMER, T'reasurer of State, Columbus, Ohio.

DeaAr Siz:—I desire to acknowledge the receipt of your letter with refer-
ence to the authority of the treasurer of state to receive the common stock
of a shoe company as a deposit by trust companies, to secure the faithful per-
formance of all trusts assumed by them.

The provisions of law relating to such deposits were given you in an opinion
by the attorney general on the 16th inst.

The stock mentioned in your inquiry does not come within the class of
gsecurities provided by law, and I am of the opinion that you are not authorized
to receive the same. Very truly yours,

T. G. DEN21AYN,
Attorney General,
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TITLE GUARANTEE & TRUST COMPANY—AUTHORITY OF STATE TREAS-
URER TO MAKE DEPOSITORY.

April 22, 1909.

Hox. D. S. CREAMER, f’reasurer of State, Columbus, Ohio.

Dear Sir:—Complying with your request for an opinion as to whether
the Title Guarantee & Trust Company of Columbus is such a trust company
as may be designated as a depository of state funds by the depository
board, I beg to advise that in my opinion the board is authorized under the
statute to designate this company as one of the state depositories if the com-
pany’s financial condition is such as, in the opinién of the board, will warrant
the same.

Section 200-3 of the Revised Statutes provides that:

“It shall be the duty of said board of deposit to meet on the first
Monday in October of each year, or any time after the annual meeting,
upon the call of the chairman, and designate such banks, and trust
companies within this state, as they may, under the provisions of this
act, deem eligible to be made state depositories for the purpose of re-
ceiving on deposit funds of this state.”

This statute just quoted controls in the matter and leaves the board free
to select any bank or trust company which the board may deem financially re-
sponsible and properly managed as a state depository.

Yours very truly,
U. G. DENMAN,
Attorney General.

SUBSTITUTING STREET RAILWAY BONDS FOR RAILROAD BONDS BY
TRUST COMPANY.

April 28, 1909.

Hox. D. S. CREAMER, Treasurer of State, Columbus, Ohio.

DEeAR Sir:—Replying to your oral inquiry as to whether the Valley Savings
Bank and Trust Company may legally substitute Columbus Light and Power
Company bonds for Hocking Valley Railway Company bonds now deposited by
said company with you as treasurer, I may say that having considered the mat-
ter, I believe the opinion rendered you under date of March 16, 1909, is, as you
suggest, applicable to this inquiry and should govern.

The term “railroad company’” as used in section 383iag Revised Statutes is
generally understood to have been intended to apply to steam railroads only,
and in the absence of judicial construction to the contrary I am not disposed
to advise that you can legally accept the Columbus Light and Power Company
bonds as a substitute for the Hocking Valley Railroad Company bonds.

Yours very truly,
U. G. DENMAN,
Attorney Qeneral.
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BANKS AND TRUST COMPANIES—CERTIFICATE OF DEPOSIT—SECCRITY
FOR FAITHFUL PERFORMANCE OF TRUSTS TO BE DEPOSITED WITH
TREASURER OF STATE.

Certificates of deposit given by banks may not be accepted by treasurer of
state from trust companies and banks as security for faithful performance of
trusts assumed and undertaken by law.

June 8, 1909.

Hox. D. S. CREAMER, Treasurer of State, Columbus, OlLio.
Dear SIrR:—Your communication is received in which you submit for an
opinion of this department thereon the following inquiry:

“Will you kindly advise me whether or not certificates of deposit
given by banks can lawfully be accepted by this department from trust
companies and banks as security for the faithful performance of all
trusts assumed or undertaken as provided by law?”

A reply to this inquiry involves consideration and construction of several
sections of the Revised Statutes of considerable length and I shall, therefore,
make reference to the sections by number and not copy the same herein.

It is expressly provided in section 3821d Revised Statutes and in section
69 of the act relating to “the organization of banks and the inspection thereof”
which amends section 3821d, that theg treasurer of state shall hold a deposit in
money or securities of a character provided for by law as security for the faith-
ful performance of all trusts assumed by banks and trust companies. The legis-
lature has expressly provided that this deposit shall be in cash or in certain
particular securities. The fact that the legislature has enumerated the numer-
ous forms of indebtedness that will be acceptable as such deposit for the faithful
performance of all the trusts assumed by any corporation is to be construed
as meaning that all other forms of security must be rejccted by the treasurer
of state as not meeting the requirements of the law in this particular.

We turn now to the statutes enumerating such deposits as are authorized
to be made with the treasurer of state, and it may be remembered in this con-
nection that section 3821d Revised Statutes authorizes a deposit “in cash or in
securities in which said company is allowed by law to invest its capital.” If,
therefore, “certificates of deposit given by banks” are set forth in any of the
sections of the Revised Statutes as being such securities as may be deposited
with the treasurer of state or as being a proper legal investment duly authorized
by the company tendering the same to the treasurer of state, such certificates of
deposit will he acceptable, otherwise not.

Turing then to sections 3821e¢ and 2821ee (98 O. L. 395), 3821d and 3821y
R. S, and if the company offering to deposit securities with the treasurer of
state for the faithful performance of any trusts to be assumed by such corpora-
tion has complied with the provisions of the Thomas banking act (99 0. L. 269)
we must look to section 69 and 70 of said act.

In none of the sections of the Revised Statutes above mentioned or referred
to do we find “certificates of deposits given by banks” designated as proper se-
curity to be deposited with the treasurer of state for the faithful performance of
trusts, nor do we find any such companies after having made the legally required
deposit with the treasurer of state having any authority to invest its funds in
certificates of deposit.

17— A G
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I have, therefore, reached the conclusion that certificates of deposit given
by banks may not be accepted by you as treasurer from trust companies and
banks as security for the faithful performance of all trusts assumed or under-
taken as provided by law. This same rule will apply to and govern in the con-
struction of “An act to provide a depository for state funds,” being section 200-6
Revised Statutes, passed April 25, 1904, and section 5 thereof as amended March
12, 1909, 100 O. L. 13. Yours very truly,

U. G. DENMAN,
Attorney General.

TRUST COMPANY—CLASS OF SECURITIES THAT MAY BE ACCEPTED BY
TREASURER OF STATE.

Treasurer of state may accept corporate stock certificates issued by New
York City, as provided in section 69 of Thomas banking act, from trust com-
pany doing business in Ohio, as security for faithful performance of all trusts

assumed by such companies in Ohio.
September 1, 1909.

Ho~. D. S. CreaMER, Treasurer of State, Columbus, Ohio.
Dear Sir:—Your communication is received in which you submit to this
department for an opinion thereon the following inquiry:

Is the treasurer of state authorized to accept as security for the
faithful performance of all trusts assumed or undertaken by trust com-
panies doing business in Ohio corporate stock certificates issued by the
city of New York as provided in sec. 69 of the Thomas banking act or
any other section of the Revised Statutes?

In reply thereto I beg to say that the kind of securities which may be de-
posited with the treasurer of state by trust companies as a guarantee for the
faithful performance of trusts which may be assumed and administered by such
companies are designated in sections 3821a-3821d Revised Statutes and section
69 of “An act relating to the organization of banks and the inspection thereof,”
99 0. L. 284. It will be noted that the legislature limits the deposit to be made
with the treasurer of state to “bonds.” The quesion, therefore, presented in your
inquiry is, does the word “bonds” as used in the statutes above referred to in-
clude corporate stock certificates issued.by the city of New York? The word
“bond” is a generic term, and if the faith and credit of the city of New York
is pledged under seal for the payment of such stock certificates so as to give the
same legal effect as if the municipal obligation were designated “bonds” instead
of “corporate stock certificate” then, in my opinion, you would be authorized
to accept as security for the faithful performance of trusts by trust companies
these corporate stock certificates. )

It seems logical to conclude that municipal bonds or bonds as used in
these statutes mean any negotiable obligation by which a municipality is bound
to repay money which it has borrowed, and is not used in the narrow sense of
an instrument in the strict common law form of a bond.

It is provided in the charter of the cily of New York (laws of the state of
New York of 1901, chapter 466) section 169, as follows:

“All bonds issued by the city of New York-on and after January 1,
1898, in pursuance of laws already passed or which may hereafter be
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passed or in pursuance of the provisions of this act, excepting assess-
ment bonds and revenue bonds, shall be known as ‘corporate stock of
the city of New York.” For the redemption or payment of such corporate
stock and interest thereon the faith and credit of the city of New York
shall be and is hereby pledged. Such corporate stock shall be in such
form as may be designated by the comptroller and shall be signed by
the said comptroller and the mayor of the city of New York and sealed
with the common seal of the ciiy of New York and attested by the city
clerk.”

1t is further provided in section 117 of the charter as follows:

“The mayor may designate by an instrument in writing a clerk or
subordinate in his office whose duty it shall be to sign corporate stock
or bonds of the city of New York whenever under any provision of this
act or other statute the mayor is required to sign such corporafe stock
or bonds.”

Furthermore, as a matter of custom and usage, the words ‘“‘corporate stock”
and “bonds” of the cily of New York are treated as meaning the same thing.
It seems unnecessary to go into an elaborate review of the subject and the
historical reasons for the use of the different terms meaning, for all practical
purposes, the same thing.

I am, therefore, of the opinion that you are authorized to accept as security
for the faithful performance of all trusts assumed or undertaken by trust com-
panies doing business in Ohio “corporate stock certificates” issued by the city of
New York, if issued in accordance with the law providing for the issuing of such
stock certificates as above indicated and copied.

Yours very truly,
U. G. DENJIAN,
Attorney General.

STATE BOARD OF AGRICULTURE—REMOVAL OF MEMBER FROM OFFICE
- INTEREST ON FUNDS IN BANK—ACCOUNTABLE FOR.

September 3, 1309.

Hox~. D. 8. Creanikr, Treasurer of Stale, Columbus, Ohio,

Dear Sirk:—I acknowledge receipt of your communication in which you
state that on October 10, 1903, the Ohio state board of agriculture made a de-
posit with the Citizens Savings & Trust Company of Cleveland in amount of
$10,000; that said deposit remained with said bank with accrued interest until
December 18, 1908, when the same in amount of $11,030.40 was withdrawn from
said bank and the pass-book surrendered to the banking company. You further
state that the trust company has paid, or agrees to pay, interest on this deposit
up to and including September 30, 1908, but refuse to pay interest from October
1 to December 18, 1908, inclusive, for the reason that the deposit was made in
accordance with the established rule of the company relating to interest on
deposits, which provides that deposits must remain for a period of three months
in order to accrue interest thereon. You then inquire if this frust company is
liable for the interest on this deposit of the department of agriculture from
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October 1 to December 18, 1908, and if not so liable, is the Ohio state board of
agriculture or its treasurer liable for the interest on this deposit from October
1 to December 18, 1908, because of the provisions of the act passed May 1, 1908,
relating to the reorganization and duties of the state board of agriculture.

Replying thereto, I beg to say that prior to the act of 99 O. L. 592q, relating
to the handling of funds and the rendering of statements as to the Ohio state
fair there was no provision of law that required the Ohio state board of agricul-
ture to turn its receipts into the treasury of the state immediately upon receipt
of the same or until the expenses of conducting the state agricultural exhibition
had been paid.

That part of section 3694 Revised Statutes which is pertinent to and con-
trolled the funds of the Ohio state board of agriculture in this connection prior
to May 1, 1908, provided that:

“The board shall have the power to audit and pay its ordinary ex-
penses, including the necessary personal expenses of the members in
their attendance on the meetings of the board out of any funds in its
possession or out of the state agricultural fund, and shall, in its annual
report make a complete showing of its financial transactions.”

The facts in regard to this deposit sustain the conclusion‘'that it was made
on the same basis as a deposit would be made by an individual and under the
established rule of the company that a deposit should remain with the company
for a period of three months before such depositor would be entitled to in-
terest thereon, and must remain for periods of three months thereafter in order
to draw interest. The trust company’s willingness to pay interest up to and in-
cluding September 20th, but refusing to pay interest on the account after Sep-
tember 30th to and including December 18th, or a fractional -part of said three
months’ period is a compliance with its rules relating to deposits under which
this deposit was made, and it is, therefore, my opinion that the trust company
cannot be made to pay interest on this deposit for the fractional period of three
months or the 78 days after the three months period ending with September 30,
1908, during which this deposit was permitted to remain with the trust company.

The question now remains who, if anyone, is liable to the state for interest
on this money belonging to the state from October 1 to December 18, 1908?

Section 3691-25 R. S. provides in part that:

“All receipts from whatever source received by said state board
of agriculture shall be immediately turned into the treasury of the state
to the credit of the fund of the state board of agriculture as provided
by law for other state institutions * * # provided, that whenever
it becomes necessary to pay out premiums and the expense of conduct-
ing a state agricultural exhibition the board may retain from its re-
ceipts a sufficient sum therefor, and pay such premiums and such ex-
penses on vouchers of the secretary and shall thereafter immediately
certify the balance in its hands into the state treasury, rendering an
account of such premium payments, and the expenses of conducting
such agricultural exhibition as provided in section 2 hereof.” (Act of

99 O. L. 592.)

From this section it is seen that there is an exception made to the require-
ment that the board shall turn into the state treasury all receipts from whatever
source immediately upon receipt of the same in order to permit said board of
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agriculture to determine and meet the premiums and expenses of conducting a
state agricultural exhibition. Whether this deposit in the Citizens Savings &
Trust Company of Cleveland was held out of the state treasury by said board
for the 78 days mentioned in your inquiry for the reason that the same might
be needed in the payment of premiums and expenses in conducting a state
agricultural exhibition could only be ascertained from an examination of the
records of the board of agriculture. If this fund was not required to meet the
éxpenses of an agricuitural exhibition the board should have turned the money
into the state treasury and not permitted it to remain on deposit for 78 days
under the control of the board. But if it be so that the state board of agricul-
ture did not need all or any part of this deposit to pay the premiums and ex-
pensés of an agricultural exhibition I find no provision of law that would hold
the state board of agriculture or & member thereof liable for the interest that
might have accrued on any part of this sum had it been turned into the state
treasury on September 30, 1908, and been in turn deposited by the treasurer of
state for the 78 days above mentioned. In this connection the legislature seems
to have contented itself with the provision contained in section 3691-25 Revised
$tatutes as follows: “The governor shall have the power fo remove a member
or members at any time.” TFrom this provision it is seen that in case of
dereliction of duty on the part of the Ohio state board of agriculture or a mem-
ber thereof the recourse of the state would be in their removal from office by
the chief executive of the state.
Yours very truly,
U. G. DExNMAY,
Attorney General.

BONDS— RAILROAD” AS USED iN THOMAS BANKING ACT DOES NOT IN-
CLUDE INTERURBAN ELECTRIC RAILROAD.

October 29, 1909.

Hox, D. S. CreAMER, Treasurer of State, Columbus, Ohio.
DEAR SIin:—Your communication is received in which you submit to this
department for an opinion thereon the following inquiry:

“Is the treasurer of state authorized to accept bonds of electric in-
terurban roads as security for the faithful performance of all trusts
assumed by trust companics in this state under section 69 of the Thomas
banking act which provides (hat ‘first mortzage bonds of any railroad
corporation that has for five vears last past paid dividends of at least
3% of its common stock’ shall he accepted for the purpose above
named?”

Your inquiry raises the question as to whether or not the words “railroad
corporation” as used in said section 69 were intended by the legislature to in-
clude “interurban electric railroads.” A review of the legislation and court
decisions relating to railroads, both steam and electrie, will be necessary to a
proper determination of your inquiry.

The supreme court of this state in the case of Mlassillon Bridge Co. v. Iron
Co., 59 O. S. 179, decided in 1898, holds that the term “railroad” does not in-
clude street railroads, and the court in its opinion in this case found and held
that:
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“From a careful examination of the course of legislation on the
subjects of railroads and street railroads, it appears that the legislation
as to each has been carefully kept separate, and the statutes as to rail-
roads do not apply to street railroads unless made to do so by clear
reference.”

The construction and operation of interurban electric railroads is authorized
by the act of May 17, 1894, 91 O. 1. 285, and carried into Bates' Revised Stat-
utes, sections 3443-8 to 3443-13.

Section 6 of the act (sec. 3443-13) provides that:

“Such companies shall be subject {0 the same regulations now pro-
vided for street railroads, insofar as the same are applicable, and shall

have all the powers, insofar as they are applicable, that other street
railroad companies have.”

The superior court of Cincinnati in the case of the Rapid River Railroad v.
R. R. Co., 28 Bull. 245, held that the word “railroad” means steam or commer-
cial railroads. The supreme court of Ohio in the case of C. L. & A. Electric

Street Ry. Co. v. Liohe, 68 O. S. 101, held in the first paragraph of the syllabus
that:

“An interurban eleclric railroad is classed as a street railroad by
the statutes of this state.”

“This classification is -expressly provided for in section 2780-18 R. S.

From these statutes and the court decisions construing them, and other
sections of the Revised Statutes relating to “railroads” on the one hand, and
electric railways and street and interurban railways on the other, it will be
seen that they have always been considered as distinct from each other, and
that the word “railroad” has been used by the legislature since long before the
advent of the interurban electric railroad as applying exclusively to steam
railroads. There is nothing in the statute under consideration to indicate that
the legislature intended Lo enlarge upon its defined meaning of the words “rail-
road” or ‘“railroad company.” Therefore, the recognized application of the word
“railroad,” as used in the statutes, must govern here until the broader meaning
is shown by clear reference. This the legislature has not done.

I am, therefore, of the opinion that the words “railroad corporation” as used
in section 69 of the Thomas banking act (99 O. L. 284) were not intended by
the legislature to include the bonds of interurban electric railways.

Yours very truly,
U. G. DENMAN,
Attorney General.
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(To the State Board of Public Works)

BOARD OF PUBLIC WORKS—LEASE OF OHIO CANAL LANDS TO CITY
OF NEWARK.

March 17th, 1909.

The Board of Public Works, Columbus, Ohio.
GENTLEMEN :—In your letter of March 13th, you submit the following reso-
lution of the city council of Newark, Ohio:

“Be it resolved by the council of the city of Newark, state of Ohio:
Thal the board of public service be instructed to confer with the state
board of public works in regard to obtaining terms for the purpose of
leasing the Ohio canal from corporation to corporation. This resolu-
tion to take effect and be in force from and after its passage. Passed
I'ebruary 1st, 1909.”

You ask whether the board of public works has the right to grant such
a lease to the city of Newark. .

There is no authority given the board of public works by law to lease the
bed of this canal or any part of the tow-path, except the outer slope. Other
parts of the canal, such as the berme bank, outer slope of the towing path,
spoil banks, borrow pits, ete., may, under the provisions of sections 218-225 and
218-226 R. S., be leased if the use of such lands “in the opinion of the board of
public works and the chief engineer of the public works, if leased, would not
materially injure or interfere with the maintenance or navigation of any of
the canals of this state.”

‘While the portion of the Ohio canal within the city of Newark is at pres-
ent in disuse, so far as the navigation of boats is concerned, nevertheless, the
laws of the state relating to canals, apply just as much to a portion of a canal
not now in active service as they do to portions of a canal in full operation.
There can, therefore, be no lease of the entire portion of the canal within the
city of Newark.

I am informed that there is a movement on foot to fill up that portion of
the Ohio canal within the city of. Newark and occupy it for municipal and
other purposes, regardless of the canal laws and the action of the board of
public works as to leasing such lands. I desire, through your board, to inform
the city of Newark and others, that this department stands ready to prosecute
civilly and criminally those who trespass upon or interfere with any portion of
the canal property of the state of Ohio, whether such part of the canal system
is in active use for canal purposes or not. The disposition to be made of such
lands is in the hands of the general assembly, and unless the general assembly,
by law, changes the policy of the state as to such canal lands as those in New-
ark, such lands must continue to be subject to all the existing canal legislation
of the state. Very truly yours,

U. G. DENMAY,

Attorney Qeneral.
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LEASE OF MIAMI AND ERIE CANAL PROPERTY IN CITY OF DAYTON
BY BOARD OF PUBLIC WORKS—POWER OF BOARD TO MAKE.

March 25th, 1909.
The Board of Public Works, Columbus, Ohio.

GENTLEMEXN:—This department is in receipt of a letter from you enclosing
an application for leasing a portion of the Miami & Erie canal property in the
city of Dayton, on the south side of Fifth street, for a distance of about one
hundred and fifty-five feet, for the purpose of erecting a permanent structure
several stories in height over the canal, such structure to leave the canal clear
for a width of about fifty-four feet and to provide an arch over the canal reach-
ing a height of twenty-five feet clear of the center at the top-water line. It is
stated that this structure is in no wise to interfere with the maintenance and
navigation of this part of the canal and that the applicants agree to keep the
portion of the canal over which such structure is built permanently lighted
and open for navigation.

You ask an opinion as to the right of the board of public works to grant
a lease for such purpose.

Under section 218-225 R. S., the board of public works and the chief en-
gineer of the public works are empowered to lease the berme bank and the
outer slope of the towing-path, provided that the use for which such lands are
leased “would not materially injure or interfere with the maintenance and
navigation of any of the canals of this state.”

Under section 218-226 R. S.:

“The board of public works and chief engineer of the public works
may lease, for the term of fifteen years, at six per cent. per annum,
the rental to be paid semi-annually in advance, * * the right to erect
buildings across any of the canals not less than ten feet above high
water line, to be constructed under the direction of the chief engineer
of the public works, in all respects so as not to interfere with the main-
‘tenance of the embankments and operation of the canal under said
buildings.”

In view of these provisions the board of public. works have the power to
make such a lease as is applied for, for the period of fifteen years, under the
restrictions set out in sections 218-225 and 218-226 R. S. No portion of such
structure may be built upon any part of the bed of the canal at the high-water
line or upon any wortion, except the outer slope, of the towing-path, and no
portion of such structure may be less than ten feet above high-water line over
that poirtion of the canal extending from the beginning of the outer slope of the
towing-path to the line between the berme embankment and the bed of the
canal at high-water line.

I understand that the boundary line of this portion of the canal on the
berme side was setiled some time ago. However, the boundary line of the
state’s property on the side of the towing-path has not been permanently set-
tled, although I believe that a minimum towing-path 15.68 feet in width, in
accordance with specifications for constructing this portion of the canal, ig
conceded. Before granting such lease, therefore, I should advise that all the
boundary line questions be settled. This can be done under section 218-224 by
award of the board of public works upon application of those owning land
abutting on this portion of the canal.

' Very truly yours,
U. G. DEN3IAN,
Attorney General.
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BOARD OF PUBLIC WORKS—CULBERTSON OR DYE DAM AT TROY—OWN-
ERSHIP OF.

State is owner in fee of Culbertson or Dye Dam and Mill Race at Troy and
also water ruining through saie.

Before constructing new daiir below Dye Dain as part of public works contei-
tion of those claiming to own such dawm and racc-icay should be settled and ap-
propriation proceedings completed as prescribed by sections 218-21 to 218-31.

June 8, 1909.

The Board of Public Works, Columbus, Ohio.

GENTLEMEN:—You inquire of this department as to the ownership of what
is known as the Culbertson or Dye Dam at Troy, Ohio, as to the ownership of
the race-way leading from this dam and running for a distance of several miles
to the point where it empties into the Miami and Erie Canal, and as to the rights
of the state in a water power situated at the side of such race-way at a point
where what is known as the Dye Mill obtains water from a pond on such race-
way several acres in extent and turns such water back into the race-way a short
distance below such pond.

You also ask what legal steps must be taken before the board of public
works can let a contract for the construction of a new dam across the Miami
River at a point about three thousand feet below the present dam, the top of
the new dam to be on a level with the top of the present dam. You submit cer-
tain agreements of abutting property owners consenting to the construction of
such dam by the state and inquire as to the validity of these agreements.

My understanding is that this Dye Dam, mill race and mill site existed prior
1o the coustruction of the Miami and Erie Canal in practically the same physical
condition as at present, with the exception that the mill race formerly emptied
into the Miami River, but was, in 1846, diverted into the Miami and Erie Canal
at a point near the place where it formerly emptied into the river.

On January 22, 1846, the general assembly adopted the following joint reso-
lution (4« O. L. 300):

“RESOLVED BY THE GENERAL ASSEMBLY OF THE STATE OF
OHIO, That the board of public works be, and they are hereby au-
thorized to take possession of the mill race and dam owned by the
Messrs, Culbertson & Company, in and near the town of Troy, in Miami
County, and adopt it as a state work, and part and parcel of the Miami
Canal Extension; provided, said board deem the arrangement more ad-
vantageous to the state than building a new dam at any other point for
the purpose of supplying the canal with water between Dayton and
Troy; and provided, further, that the dam and race may at any time
be abandoned as a state work, when, in the opinion of the board of
public works, the interest or convenience of the state shall require it;
that before taking possession of said dam and mill race, the board of
public works shall obtain of the said Culbertson & Company, an agree-
ment, in writing, that they will so arrange their water works as to give
a constant passage to the water from the river through their mill race
without cost or charge to the state, except only a reasonable part of the
cost of the ordinary repairs of the dam, which shall not, however, in
any case, exceed fifty dollars in any one year.”

On the same day, January 22, 1846, the Messrs. Culbertson Company agreed
as follows:
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“Know All Men by These Presents, That the firm of Culbertson
Company of the town of Troy, in the county of Miami, state of Ohio,
do hereby agree to and with the state of Ohio, that they will so arrange
their water works at their mill race and mills near said town of Troy,
in such manner as to give a constant passage to the water from the
river through their mill-race, without cost or charge to the state, ex-
cept only a reasonable part of the cost of the ordinary repairs of the
dam, not to exceed the yearly sum of fifty dollars—in consideration of
which, and that the board of public works do adopt the said dam and
mill-race as a part and parcel of the Miami Canal Extension, they, the
said Culbertson Co., enter into this agreement, and bind themselves
as aforesaid; said adoption of said ‘dam and race, and the payment for
keeping said dam in repair being made in accordance with a joint resolu-
tion of the general assembly of the state of Ohio, passed the 22d day of
January, 1846. ‘

(Signed) Culbertson Co.”
Columbus, January 22, 1846.

On the same day the board of public works by a resolution recounting such
joint resolution of the general assembly and the agreement of the Messrs. Cul-
bertson Company took the following action:

“Ordered, That the said mill-dam and race of the said Messrs. Cul-
bertson Co., be and are hereby adopted as a state work, and part and
parcel of the Miami Canal Extension, subject to the conditions and limi-
tations contained in said resolution of the General Assembly.”

In construing this agreement and the action of the board we must remem-
ber that the agreement of the Messrs. Culberison Company must conform with
the joint resolution in its terms in case of dispute as to language and must re-
member, too, that both the agreement and the joint resolution are dependent
upon the statutes existing at such time relating to the appropriation of property
for canal purposes.

Since, as was held in the case of State v. Kinney, 56 O. S. 721:

“The statute law of the state can neither be repealed nor amended
by a joint resolution of the general assembly,”

the appropriation of this dam and race-way must necessarily have been made
under the provisions of section 5 of the act of February 4, 1825, which section
reads as follows (23 O. L. 50):

“That it shall and may be lawful for the said canal commissioners,
and each of them by themselves, and by any and every superintendent,
agent and engineer, employed by them to enter upon, and take possession
of, and use all and singular any lands, waters, streams, and materials,
necessary for the prosecution of the improvements intended by this act;
and to make all such canals, feeders, dykes, locks, dams, and other works
and devices as they may think proper for making said improvements;
doing, nevertheless, no unnecessary damage; and that in case any lands,
waters, streams or materials, taken and appropriated for any of the
purposes aforesaid, shall not be given or granted to this state, it shall
be the duty of the canal commissioners, on application being made to
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them by the owner or owners of any such lands, waters, streams or
materials, to appoint by writing not less than three or more than five
discreet disinterested persons as appraisers, who shall before they enter
upon the duties of their appointment, severally take an oath or affirma-
tion, before some person authorized to administer oaths, faithfully and
impartially to perform the trust and duties required of them by this act,
a certificate of which oath or affirmation, shall be filed with the secre-
tary of the canal commissioners, and it shall be the duty of said ap-
praisers, or a majority of them, to make a just and equitable estimate
and appraisal of the loss or damage, if any over and above the benefit
and advantage to the respective owners and proprietors, or parties in-
terested in the premises, so required for the purposes aforesaid, and the
said appraisers, or a majority of them, shall make regular entries of
their determination and appraisal, with an apt and sufficient description
of the several premises, appropriated for the purposes aforesaid, in a
book or hooks, to be provided and kept by the canal commissioners, and
certify and sign their names to such entries and appraisal, and in like
manner certify their determination as to these several premises which
will suffer no damages, or will be benefited more than injured by, or in
consequence of the works aforesaid, and the canal commissioners shall
pay the damages so to be assessed and appraised, and the fee simple of
the premises so appropriated shall be vested in this state; Provided,
however, That all such applications to the board of canal commissioners,
for compensation for any lands, waters, streams, or materials so appro-
priated, shall be made within one year after such lands, waters, streams
or materials shall have been taken possession of, by the said commis-
sioners, for the purposes aforesaid.”

1t is to be noted that under this section “the fee simple title of the premises
so appropriated shall be vested in this state.” It has been repeatedly held by
the supreme court of Ohio in State v. Railroad Company, 63 O. S. 189 and in a
large number of other cases, that under such section above quoted the state
obtained a title in fee to all lands of which it acquired possession for canal
purposes or used in the construction or maintenance of the canals, and that
the only requisite for obtaining a fee in the state of Ohio under such section
was for the canal commissioners to enter upon and use such lands for canal
purposes. Applications for compensation were to be made by the owners of
such lands within one year of their taking, and upon failure of the owner of
such lands occupied and used for canal purposes to make claim for damages
within such period of one year, a title in fee simple vested in the state without
payment of such damage. Specific acts of occupation were not requisite and
the boundary lines of such lands were determined not by surveys but by the
amount of lands reasonably necessary for the use and maintenance of the canals
with their necessary feeders, etc. No joint resolution such as that of January
22, 1846, was necessary in order to authorize the appropriation of such lands.

When, therefore, the board of public works adopted such dam and mill
race ‘‘as a state work and part and parcel of the Miami Extension Canal,” it
followed by reason of the statutes under which they acted that the state thereby
obtained a title in fee {o all lands appropriated and thus adopted. The refer-
ence to the payment of fifty dollars a year in the joint resolution and agree-
ments of the Messrs. Culbertson Company could not be an agreement binding
upon the state to pay such sum each year, for such an agreement could not
have been valid under the holding of our supreme court in the case of State
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v. Medberry, et al,, 7 u. S. 522. See also Art. I, sec. 21 of the Constitution of
1802 and Art. 1T, Sec. 22 of the Constitution of 1851. :

That the title of the state to such dam and mill race was openly asserted
is shown by the following language of the joint resolution of the general assem-
bly adopted March 14, 1873 (70 O. L. 396):

‘“Whereas, For several years past, there has been a large deficiency
of water in the Miami and Erie Canal, requisite for navigation; and

“Whereas, It is alleged that by the repair of the state dam across
the Miami River, at Troy, constructed for the purpose of supplying
what is known as Dye’s mill-race, (but which is, and ever since 1846,
has been adopted and used by the state of Ohio as part of its public
works, a very largely increased volume of water will be passed into
the canal; therefore be it

“RESOLVED BY THE GENERAL ASSEMBLY OF THE STATE OF
OHIO, That the acting commissioners of the board of public works for
the Miami and Erie Canal, in connection with the resident engineer,
be required to make an examination of said dam and race-way, and re-
port to the general assembly at its present session, as .to the benefits
likely to result to the state and to the lessees of the public works from
improving the same, and as to what repairs are necessary, and the
probable cost thereof.”

An examination of all the acts of the general assembly since 1873 shows
that no law has been passed during such period authorizing in any way the
abandonment of any part of such dam or mill race or a conveyance from the
state of any interest in the same. The state still uses such dam and mill race
as a feeder for the Miami and Erie Canal and no officers of the state have been
empowered since 184G to part with any interest in such lands. Even had this
dam and mill race been abandoned by the state at any time during this interval,
the state would, under the laws relating to canals, retain a fee in such lands re-
gardless of such abandonment. Malone v. Toledo, 34 O. S. 541.

In view of the above, I am, therefore, of the opinion that the state of Ohio
is the owner in fee simple, not only of the Dye dam across the Miami River,
but also of the race-way throughout the entire distance from the point where
it leaves the river, a few feet above such dam to the point where it empties into
the Miami and Erie Canal, including the pond above the mill, which appears
to be part and parcel of this race-way.

I have no information as to the ownership of the land upon which are lo-
cated the mill and small race-way leading from the main race-way through the
mill and back to the main race-way. I believe, however, that it was in no wise
essential under the canal laws in force at the time the dam and mill race were
acquired, that the state should have acquired the ownership of this small piece
of property, and many such mill sites have been, from that day to this, owned
by private individuals. It has, however, always been the policy of the state of
Ohio, from the earliest days, to retain in the state full dominion over the entire
water supply of the various parts of the canal system of this state and to per-
mit the use of surplus water by private individuals only upon the payment of
compensation to the state and such use of water power has always been held
subservient to the uses of the water for canal purposes, It seems to me, there:
fore, under the laws relating to this subject and in accordance with the policy
of this state, that the state acquired all the water passing from the dam through
this race-way and that the use of any surplus water passing through this race-
way became the subject for subsequent agreements between owners of the mill
and the state board of public works.
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In contradiction to the rights of the state in the property woove described,
there has been presented to me an abstract showing a number of conveyances
of the Dye dam, mill race and mill property since the adoption of this dam
and race as a part of the public works of the state in 1846. This dam, mill
race and mill property are at the present time claimed in fee by Mrs. M. B.
Hurst, by reason of a deed to her dated September 22, 1906. In view of this
dispute as to ownership, it seems to me that before a contract can be let with-
out danger of having the work interrupted by proceedings in court, it will be
necessary either for the present claimant to give to the state a quit claim deed
to this dam and mill race or else it will be necessary for the state to bring proper
proceedings in court for a final determination of the ownership of such lands.
It seems to me that this question should be settled before further legal steps
are taken.

In addition to the above legal steps which must be taken before the board
can let a contract for the construction of the new dam proposed, the board must
proceed to appropriate all lands necessary for such dam and its appurtenances
in the manner provided and fully set out in Section 218-21 to 218-31, inclusive,
of the Revised Statutes. I am of the opinion a title in fee simple should be
acquired at least in all lands which will be covered by water when at high
water mark and also to all the land on the left bank of the river necessary for
the construction and maintenance of an adequate levee,

The agreements submitted to this department consenting to the construc-
tion of such dam are not in conformity with the statutes and must be disre-
garded. In procuring conveyances for public works under the provisions of the
statutes above cited great care should be taken in describing particularly the
lands to be conveyed and in setting out the interest which the state is acquir-
ing in such lands. Conveyances of property by a church or by a corporation
must be made in the particular manner provided for such cases by statute.

Yours very truly,
U. G. DENALAN,
Attorney General.

BOARD OF PUBLIC WORKS—WARRANTS ON TREASURY FOR SALARY
AND TRAVELING EXPENSES OF MEMBERS—AUTHORITY OF STATE
TREASURER TO WITHHOLD PAYMENT—ENTIRE TIME DEFINED—
EFFECT OF TITLE TO OFFICE—STATE SALARY LAW.

State treasurer refused to honor and pay twwo warraints drawn by state audi-
toir ia favor of members of beard of public works for amount of traveling ea-
peases (icurred and of salary as prescribed by lawe, both warrants and both
vouchers for warcant were regularly drawn. Treasurer refused to pay wuar-
raitts o grovad that members of board of public works were not giving entire
tiine aud attentioi to care and maintenance of canals and public works of state,
wiild alsy on grovind that they are not entitled to be reinbursed out of state
lreasury for actual traveling erxpenses incurred in discharge of official duty.
Held: The state salary laiw does not repeal statute giving certain traveling
crpeises to the members of boards of public works, and that where warrants
have been regularly drawn on state treasury for salary aind experses of members
and there is woney in treasury to the credit of proper fund, the state trousi o
is without anthority to withhold payment.

Meibers of state boord of public werks are only requircd to devote such
time to dutics of their office as the faithful and hoinest discharige of snwe Je-
mands, and su leng as they retain the legal title to the office they are entitled
to the einoluments thereof



270 ANNUAL REPORT
Columbus, Ohio, September 18, 1909.

Hox~. GEORGE H. WATKINS, President State Board of Public Works, Columbus, O.

DEAR Sir:—Your communication is received in which you submit the fol-
lowing statement of facts, together with a request from your Dboard for an
opinion thereon:

The state treasurer on September 14, 1909, refused to honor and pay
two warrants drawn by the state auditor in favor of the members of the
board of public works, one of such warrants being for the total of the
current month's salary and the other for the total of the current month’s
traveling expenses of the members of the board.

These warrants are drawn in the regular way and for the amount of
traveling expenses incurred and of salary respectively as prescribed by
law. We enclose both warrants.

The treasurer informs us that he refuses to pay these warrants upon
the order of the governor on the ground that they claim that the mem-
bers of this board are not giving their entire time and attention to the
care and maintenance of the canals and the public works of the state,
and also on the ground that we are not entitled to be reimbursed out of
the state treasury for the actual traveling expenses incurred in the
discharge of our official dnuty.

The expense voucher enclosed is made out for the sum of the
itemized statements made by each member to the auditor of state of the
traveling expenses actually incurred and amounts to $117.96 for the
current month.

If it is not conceded it can be easily shown that the board is faith-
fully devoting their time in superintending and caring for the canals
and public works of the state. That they are carrying on the im-
provements of the canals as directed by the general assembly with all
dispatch and the best economy possible, and are maintaining the canals
and public works in the very best condition that the funds at their dis-
posal will warrant. We believe that as duly elected public officers of the
state we are entitled to the salary and expenses provided by law, and we,
therefore respectfully request you to officially advise us as to the au-
thority of the state treasurer to withhold the payment of said vouchers.

In reply I beg to say the answer to your inquiry involves a consideration of
all the existing laws relating to the compensation and duties of members of the
board of public works.

Section 12 of article VIII of the constitution contains this provision:

“So long as this state shall have public works which require
superintendence, there shall be a board of public works to consist of
three members, who shall be elected by the people.”

Under this language of the constitution, so long as the state maintains the
present canal system a board of public works is and will be required, and the
members thereof are entitled to receive such compensation as is provided by law.

Prior to the enactment of the state officers’ salary law, passed April 2, 1906,
98 0. L. 365, members of the board of public works received their compensation
in accordance with the following sections of the Revised Statutes: Sections 218-2,
218-4 and 1287.

Section 218-2 is in part as follows:
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“Bach member of the board shall receive $800 per annum salary and
not to exceed $50 per month traveling expenses during the time the
state has possession of the public works, and $800 per annum salary
thereafter, but shall not receive any traveling expenses. Said salary and

expenses shall be paid monthly after the services are rendered and ex-
pense incurred, upon the order of the board out of the canal fund on the
warrant of the auditor.”

Section 218-4 is in part as follows:

“Members of the board of public works shall be and are hereby
made superintendents of the canals of the state, and shall give their
entire time and attention to the care and maintenance of the canals
and public works of the state and each shall receive a compensation of
$1,500 per annum as such superintendent; such compensation to he
paid out of the canal fund of the state.”

Section 1287 is as follows:

“The members of the board of public works shall receive nothing
in addition to their salary for traveling expenses, or otherwise, except
that during the time the state has possession of the public works they
shall, each, be entitled to their traveling expenses, not to exceed $50 a
month.”

Under the above quoted provisions of these statutes members of the board
of public works were each entitled to an annual salary of $800 a year together
with traveling expenses not to exceed $50 per month, and as superintendents of
the canals, $1,500 per annum, all of which was to be paid out of the canal fund
of the state.

On April 2, 1906, the general assembly passed a general salary law, fixing
a stated salary for all state officers, hoth elective and appointive. Prior to the
passage of this lJaw the compensation of many of the state officers was derived
from different sources. The auditor of state received a fixed salary and in addi-
tion thereto compensation as member of the board of assessors and appraisers
and as chief of the bureau of inspection and supervision of public offices. The
attorney general, in addition to his salary, received compensation as a membher
of the board of appraisers and assessors and also fees upon all collections.
The secretary of state in addition to his salary received compensation as a mem-
Ber of the board of appraisers and assessors and also fees derived from the
revenues of his office. The treasurer of state in addition to his salary received
compensation as a member of the board of appraisers and assessors and fees de-
rived from money loaned under the state depository law. The members of the
board of public works in addition to their salary received compensation as
canal superintendents together with traveling expenses.

The enactment on April 2, 1906, of the salary law abolished this method of
compensating state officers and placed each of them upon a flat salary, to be
paid out of the general revenue fund of the state upon the specific appropria-
tion of the general assembly and that law expressly provides that ‘“no additional
remuneration whatever shall be given any of such officers under any other title
than the title by which such officer was elected or duly appointed,” and further
provides that “all acts or parts of acts, the provisions of which are in conflict
with the provisions of this act are to the extent of such conflict repealed.”

Whereas each member of the board of public works theretofore had re-
ceived an annual salary of $800 a year together with his actual traveling ex-
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penses as such member, not exceeding $50 per month, and a salary of $1,500 a
year as superintendent of canals, all of which was paid out of the canal fund,
he now receives a flat salary of $2,900 a year and his actul traveling expenses,
not exceeding $50 per month, all of which is paid out of the general revenue
fund of the state and is provided for by specific appropriation of the general
assembly. (100 O. L. 33.)

It is true that the portion of section 218-2 R. S., quoted herein, under
which the annual salary of $800 was formerly paid to each member, was re-
enacted by the legislature on the same day that the state officers’ salary law
was passed, yet that fact affords no basis for conflict or confusion relative to the
salaries of the members of the board of public works.

This provision of law was originally enacted in 1878 in the identical words
as it now appears in the statutes and has remained unchanged since that time.
On April 2, 1906, the general assembly, in order to provide for the election and
terms of the members of the board of public works; to abolish the Ohio Canal
Commission; to confer all the powers and duties of said commission upon the
board of public works; to define the duties of the chief engineer of public works
and limit the said board of public works in leasing canal and state lands,
amended section 218-2 of the Revised Statutes and carried into the amended sec-
tion the part above quoted in the identical language in which it was originally
enacted in 1878.

It cannot be contended, however, that it was the legislative intent to pro-
vide two separate and distinct salaries for the members of the board of public
works. ¥From a careful examination of the act amending section 218-2 as found
in 98 O. L. 304, it is conclusive that there was no intention upon the part
of the legislature to provide an annual salary for the members of the board of
public works in that amendment and that this portion of the section wag per-
mitted to be carried into the new act simply hecause it was a part of the original
section and had no connection whatever with the subject-matter of the amend-
ment. It is not, therefore, to be regarded in determining the present salaries of
the members of the board of public works. This conclusion is sustained by the
opinion of the attorney general rendered to the prosecuting attorney of Holmes
county on September 29, 1904. In that instance the legislature, in order to re-
vise the laws of Ohio relating to the conduct of elections; to abolish city boards
of elections in registration cities and boards of deputy state supervisors of elec-
tions in certain counties, etc., amended section 1448 of the Revised Statutes and
carried into the amendment as contained in the original section, this provision:

“That at the next annual election after the passage of this act, and
at the first election of any new township, a treasurer shall be elected for
one year and a clerk for two years, and thereafter a township treasurer
and clerk shall not be elected at the same annual election.”

In view of the fact that the election of township clerks and treasurers in
the townships of Holmes county already alternated, the prosecuting attorney re-
quested an opinion as to whether or not under the amended section township
clerks and township treasurers were required to be elected at the November elec-
tion in 1904 as therein provided. The attorney general held that the above
quoted provision which was carried into the amended section was the same pro-
vision contained in the old statute and that it could apply omly to the suc-
ceeding election after its original enactment and need not, therefore, be regarded
except at the first election of any new township. It follows, therefore, that the
salary of a member of the board of public works as fixed in the state officers’
salary law controls.
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Inasmuch as the appropriation bill for the current year carries an appro;
priation of $1,800 for traveling expenses of the members of the board of public
works, there can be no question as to the right of said members to be reim-
bursed therefrom for all traveling expenses actually incurred in the discharge
of their official duties, not in excess of $50 per month, and that the treasurer of
state is without warrant of law in refusing the payment of the same upon
regular vouchers issued by the auditor of state.

In the facts submitted by you the statement is made that payment was re-
fused on the salary Wa_rrant for the reason that “the members of the board of
public works are not giving their entire time and attention to the care and
maintenance of the canals and public works of the state.”

The above quoted portion of section 218-4 does provide that:

“Members of the board of public works shall be and are hereby
made the superintendent of the canails of the state and shall devote their
entire time and attention to the care and maintenance of the canals and
public works of the state.”

This language, however, does not, in my judgment, require' the memberg of
said board to occupy more time than is necessary to the faithful and honest dis-
charge of all the duties imposed upon them by law. In other words, if it re-
quires all their time to care for and maintain the canals and public works of
the state then all their time must be given. If not, then such time as is neces-
sary for the faithful performance of all their duties is only required. An at-
tempt to place a strict literal comstruction on the words “shall devote their
entire time and attention” as used in this provision would result in an ab-
surdity. “Entire” means all; “devote” means to occupy. Therefore, literally
construed the members of the board are required to occupy all their time and
attention to the exclusion of everything else in caring for the canals and public
works of the state whether the same is needed or not. No time given to said

sembers to look after individual interests or husband and protect their private
property. No time to discharge the obligations due their families and society be-
cause all of their attention must be given to the canals. This course of reasoning
applied to this statute affords one of the best illustrations of the well known rule
of statutory construction adhered to by all courts, that the words of a statute can-
not always be literally construed.

This view is sustained and more aptly stated by the supreme court of Mis-
sissippi in the case of Fairley v. Telegraph Co., 73 Miss. Rep. 9, and is the only
case I have been able to find bearing directly upon the question. In this case the
superintendent of the state institution for the blind, who was a practicing physi-
cian, brought suit against the teiegraph company for damages by reason of the
negligence of said company in delivering a telegram whereby the physician
claimed to have lost a fee of $75.00. The telegraph company defended on the
ground that the superintendent had no right to practice medicine as the constitu-
tion of the state required him to devote all of his time to the discharge of the
duties of his office as superintendent of the state ingtitution.

Section 267 of the Constitution of Mississippi is as follows:

“No person elected or appointed to any office or employment of profit
under the laws of this state, or by virtue of any ordinance of any munici-
pality of this state, shall hold such office or employment without per-
sonally devoting his time to the performance of the duties thereof.”

The court in delivering the opinion, after quoting this provision of the con-
stitutin said:
18—A. G.



274 . ANNUAL REPORT

“It requires neither philological research and definition, nor legal in-
terpretation, to properly interpret this language and ascertain its mean-
ing. It forbids not only the farming out of a public office, but it requires
that the official shall give his own time and personal services to the per-
formance of the duties of his office. Having been elected or appointed to
a public office because of his supposed fitness for the proper performance
of the duties of his place, the official himself shall be required to give his
time, his attention and his services to the discharge of his official duties.
This is eminently wise and just, and involves no hardship upon the offi-
cial who seeks and accepts public station. But will the voluntary absence
of an officer for two or three days from his place of official residence or
business, when his sole public duty consists in the general care of the
public property over which he has the superintendency, vidlate either
the letter or spirit of the constitutional provisions we are considering?
Must the superintendents of all our charitable institutions never leave
their official residence or offices? Must nearly four score sheriffs of the
state, who are charged with the care of the various courthouses, never
depart from their several county seats, either when the public service
seems to require such absence, or when a brief absence may be had
without any detriment to the public good? Shall the secretary of state
never leave the capitdl building and grounds, of which he is the keeper
by law? These questions must have reasonable answers. If the public
duties of an office require all the time of the public servant, then the
whole time must be given. If all the time of the officer be not required
for the complete and faithful execution of his trust, then he shall give
such time and devote such service as shall suffice for the full and faith-
ful discharge of the duties of his office.

The construction of this constitutional provision contended for by
appellee’s counsel goes only skin deep, and does not touch the core of
the matter, and is not maintainable.”

In view of the law as laid down in this ease. I am clearly of the opinion
that the members of the state board of public works are only required to devote
such time to the duties of their office as the faithful and honest discharge of
the same demand. However, should a strict construction of this section be fol-
lowed, the treasurer of state is without authority to withhold payment of the
officer’s salary on that ground alone. So long as a person retains the legal title
to an office so long is he entitled to the emoluments thereof. :

“It has been often held that an officer’s right to his compensation
does not grow out of a contract between him and the state, or the mu-
nicipality by which it is payable. The compensation belongs to the offi-
cer, as an incident of his office, and he is entitled to it, not by force of
any contract, but because the law attaches it to the office; and although,
during the time for which he claims it, he has earned money in other
employment.”

Throop on Public Officers, section 443.

In the case of Andrews v. City of Portland, 79 Maine, it is held:

“The legal right to the office carries with it the right to the salary
and emoluments of the office. The salary follows the legal title. Thig
doctrine is so generally held by the courts that authorities hardly need
be cited.”

68 N. Y. 274; 80 N. Y. 185; 102 N. Y. 536 and 77 Maine 231.
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If the members of said board are guilty of dereliction of duty or incom-
petency, the law provides a method by which they may be removed from office,
but it is not within the province of the treasurer of state to assume the pre-
rogative of a judicial office and determine whether or no such officer is discharg-
ing the full duties of his office and upon his determination of the question re-
fuse payment of the salary provided by law.

I am, therefore, of the opinion that you, as members of the board of public
works, are entitled to receive out of the state treasury the moneys called for in
the two warrants herewith enclosed, and that the treasurer of state is acting
wholly without authority of law in refusing payment thereon.

Yours very truly,
U. G. DENMAN,
Attorney Geneiral.
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(To the Dairy and Food Commissioner.)

FOOD AND DRUG ACT—DRUG INCLUDES MEDICINES USED FOR BEAST
ONLY.
July 22, 1909.

Hox. R. W. DuxLaP, Dairy and Food Commissioner, Columbus, Ohio.
DeAR Sik:—I beg to acknowledge receipt of your letter of July 21st in which
you submit the following for my opinion:

“Does the general food and drug law of March 12, 1909, regulate
the manufacture and sale of all drugs, even if the same are to be sold
for beasts only?”

I desire to call your attention to section 2 of the food and drug law as
amended March 12, 1909, which is in part as follows:

“The term ‘drug’ as used in this act, shall include all medicines for
internal or external use or for inhalation, antiseptic, disinfectant and
cosmetics.”

This section is very clear in its terms and includes all medicines. I am
strengthened in this opinion from the fact that the general assembly, in the
same section which defines the term “drug,”’ defines the term ‘““food” and limits
food to man only, and the only conclusion one can reasonably draw is that if
the general assembly intended to limit the term “drug” to medicine used by
man only it would have said so, as was done in the case of food and not have
leit the same to be inferred.

I am, therefcre, of the opinion that the general food and drug law of March
12, 1909, regulates the manufacture and sale of all drugs, even if the same is
to be sold for beasts only.

Herewith I enclose the correspondence which you mailed to me in your let-
ter of July 21st.

Yours very truly,
‘W. H. MILLER,
Assistant Attoriey Geneiral.

DAIRY AND FOOD—SECRET FORMULAS—MAPELINE—MANNER OF
BRANDING PACKAGES.

Articlrs of food or drinl manufactured Ly sceret jformule niiust be labeled
“Artificial” or “Laitation” ead forinule printed oi puckage in Eaglish.

Aoy 18, 1908.

Hox. Rexick W. Duxvrap, State Dairy and Food Cominissioner, Colunbus, Ohio.
Drae Siz:—Your recuest for an opinion on the following question is re-
ceived:

Is the product known as “}Mapeline,” sold under that name with
the additional statement on the package that it is a “vegetable product
producing a flavor similar to maple,” misbranded within the meaning of
“An Act to provide against the adulteration and misbranding of food
and drugs,” as amended March 12, 1909?
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In reply, I beg to say that the provision which seems to apply exactly to
the above question is that of section 3 (b) (4) (3) of said act which reads as
follows:

“An article shall be deemed to be misbranded within the meaning
of this act: (b) (4) In case of any flavoring extract for which no stand-
ard exists, if the same is not labeled ‘artificial’ or ‘imitation’ and the
formula printed in the same manner hereinafter provided for.the label-
ing of ‘compounds’ or ‘mixtures’ and their formulae; (3) © ¢ % opro-
vided that the provision of this act shall not apply to mixtures or com-
pounds recognized as ordinary articles or ingredients of ariicles of food
or drink, if each and every package sold or offered for sale be distinetly
labeled in words of the English language as mixtures or comnounds,
with the name and percentage, in terms of 100 per cent. of each in-
gredient therein. The word ‘compound’ or ‘mixture’ shall be printed
in letters and figures not smaller in either height or width than one-half
the largest letter upon any label on the package and the formula shall
he printed in letters and (figures) not smaller in either height or width
than one-fourth the largest (letter) upon any label on the package, and
such compound or mixture must not contain any ingredient that is pois-
onous or injurious to health.”

Under the above provision your question resolves itself down to what mean-
ing shall be given to the word “standard” as used in the above quoted sections
of the act.

The definitions of the word “standard” as given in the Standard Dictionary
are as follows:

“l. Any measure of extent, quantity, quality or value estabished
by law or by general usage or consent.”
“2. Hence any type, model, exawmple or authority with which comn-
parison may be made; ¢ * = ga criterion of excellence, test.”

Under the above definitions, in my opinion, the word “standard,” as used
in this act, means such a criterion as is specifically established by section 3 ()
of the act for the various flavoring extracts there enumerated, or as is estab-
lished by the 8th Decennial Revision of the United States Pharmacopoeia, or the
3rd Edition of the National Formulary or in some other pharmaropoeia, or some
other standard swork on materiz medica, or suech a standard as was so well
known and established at the time of the passage of this act as to have been in-
clinded within the mezning of the term “existing standard”™ as used in section
3 (1) (4). As the formula of “Alapeline” is a secret one, no standard for it,
in 11y opinion, dors exist within the meaning of the term as used in the act,
recardless of the length of time whichh this product may have been manufac-
tured und vended throughout the United States, for to my mind the establish-
mnt of a standard is analogous to the establishment of a custom, and the for-
mer mitst cone into existence in the same manner as the latter, to-wit, it must
be an article of more or less common manufacture, so that the ingredients en-
tering into it have become, by gmeneral usage, well known. In my opinion, th»
very ohject of the provision of the art involved was to reach just rmeh “srepet,
forianla” artieles of food or drinlk as is this, and although in some casca 295 Cu-
forcement may work hardship on the manufacturers of really meritorious foorl
commonndds and flavoring extracts, nevertheless there can he no dizerimination
in its enforeement in fuvor of any article coming within its scope
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I am, therefore, of the opinion -that the product ‘“Mapeline” comes within
the meaning of section 3 (b) (4) of this act, and must therefore be labeled “arti-
ficial” or “imitation” and the formula under which it is manufactured must
be printed on each package in “words of the English language with the name
and percentage, in terms of 100 per cent. of each ingredient used in it as pro-
vided in section 3 (b) (5) of “An Act to provide against the adulteration and
misbranding of food and drugs” as amended March 12, 1909.

Yours very truly,
U. G. DENXMAN,
Attorney General

DOW-AIKIN TAX—WHISKY SOLD IN ORIGINAL PACKAGES IN OTHER
STATES NOT SUBJECT TO.
August 9, 1909.

Hox. REX1CK W. DUXLAP, Dairy and Food Commissioner, Columbus, Ohio.

DeaRr Sir:—I beg to acknowledge the receipt of your letter of July 22nd,
- enclosing a letter from H. L. Cheney & Company, of Dayton, in which they
state that they propose to sell whisky in original packages by the mail order
method to consumers in other states. You desire my opinion regarding their in-
quiry as to whether or not this method of doing business would subject them
to the Dow tax. .

Without citing authorties, it may be stated that the filling of mail orders,
in the manner described in your letter, would cause the respective sales to be
consummated in the state of Ohio; but, that such a business would constitute
interstate commerce and, as such, would not be subject to the liquor tax of ‘this
state. Very truly yours, 0

W. H. MILLER,
Assistant Attorney General.

DAIRY AND FOOD DEPARTMENT—LIQUOR TAX INSPECTION—MANNER
OF CERTIFYING TO AUDITOR—ERRONEOUSLY OR ILLEGALLY CER-
TIFIED—WHAT IS.

On May 27, 1907, liquor was purchased in Cleveland by liquor taz inspectors
and party was certified for tax by dairy and food department June 10, 1908.
County treasurer failed to levy on properly of party at once and party moved.
Owner of property not notified of assessment until August, 1909. Such assess-
ment was not illegally or erroneously certified and auditor and dairy and food
commissioner may not remit same; however, same has been erroneously and il-
tegally placed on tax duplicate and by virtue of section 167 the governor, auditor
and attorney general may remit same.

October 13, 1909.

Hox. R. W. Duxrap, Dairy and Food Commissioner, Columbus, Ohio.
Dear Sik:—Your communication of September 18th, in which you ask my
opinion upon the following statement of facts, is received:

“On the 27th day of May, 1907, three of the liquor tax inspectors of
this department called on Mabel Williams, at 1011 Hamilton street,
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Cleveland, Ohio, and made three purchases of intoxicating nquors.
This party was certified for the tax on June 10, 1908. The county treas-
urer failed to levy on the property of Mabel Williams at once, and she
has moved and her present location is unknown. The owner of the
property was not notified of the assessment until August or September,
1909.

“Is it your opinion that this case has been ‘erroneously or illegally
certified’ within the meaning of section 4364-14¢ Revised Statutes, as
amended in 100 Ohio Laws 65, or is there any way by which the tax
in this case could be remitted?”

Iu reply thereto, I beg leave to submit the following opinion:
The sections of the statute which, in my opinion, govern this case are,
so far as they apply hereto, as follows:

4364-14a:

“The assistan{ commissioners and inspectors appointed by the
dairy and food commissioner, under secfion 409-10 of the Revised
Statutes of Ohio, in addition to their duties under that section, shall,
by personal visitation or otherwise, make investigations to secure the
names of all persons, firms or corporations, liable to such assessment or
increased assessment, and whose names are not already on the dupli-
cate, and report the same to the dairy and food commissioner; the dairy
and food commissioner from the reports and information submitted
to him, shall determine and forthwith certify to the auditor of state the
names of the persons, firms and corporations, liable to such assessment
or increased assessment, and whose names are not already on the dupli-
cate, together with a description of the real estate upon which such
business is carried on; and thereupon the auditor of state shall cause
the same to be entered upon the assessment duplicate of the proper
county by the auditor, thereof, together with the penalty of twenty per
centum collected, the same as other assessments * #* #*,

“The dairy and food commissioner shall have and keep a record
of all such cases so certified by him to the auditor of state. Upon the
request of the dairy and food commissioner, the auditor of state and the
county treasurer shall forthwith make and report to the dairy and food
commissioner of any action taken by such officials on all such cases so
cartified as aforesaia until the tax and penaltly thereon are paid to the
county treasurer. The auditor of state, with the consent and approval
of the dairy and food commissioner may correct any errors or remit any
such assessments or increased assessment, together with the penalty
thereon, where the same is found to have been erroneously or illegally
certified.”

Section 4264-15:

“The county treasurer shall collect and receipt for all assessments
so returned to him, and if any assessment shall not be paid when due,
Tie shall forthwith proceed as provided in section 4364-12 of the Revised
Statutes of Ohio to collect the same, and in case he shall fail to make
such assessment from the goods and chattels therein described, then
said treasurer shall immediately proceed as provided in section one
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thousand one hundred and four of the Revised Statutes of Ohio, to en-
force the lien foir the saine with the penalty thereon. And the pro-
visions of said section one thousand one hundred and four, and all other
provisions of the laws of this state relating to the assessment and col-
lection of taxes are hereby made applicable to the enforcement of liens

& o £

and the collection of such assessments and penalties #* = #
Section 4364-12:

“That if any person, corporation or co-partnership shall refuse or
neglect to pay the amount due from them under the provisions of this
act within the time therein specified, the county treasurer shall there-
upon forthwith make said amount due with all penalties thereon, and
four per cent. collection fees and costs, by distress and sale, as on exe-
cution, of any goods and chattels of such person, corporation, or co-
partnership; he shall call at once at the place of business of each per-
son, corporation or co-partnership; and in case of the refusal to pay
the amount due, he shall levy on the goods and chattels of such person,
corporation or co-partnership, wherever found in said county, or on the
bar, fixtures, or furniture, liquors, leasehold and other goods and chat-
tels, used in carrying on such business, ¥ * * In the event of the
treasurer, under the levy provided for under this act, being unable to
make the amount due thereunder, or any part thereof, the county audi-
tor shall place the amount due and unpaid on the tax duplicate against
the real estate in which said traffic is carried on, and the same shall be
collected as other taxes and assessments on said premises.”

Section 1104:

“When any taxes or assessments stand charged against any lands
or lots or parcels thereof upon the tax duplicate for any purpose au-
thorized by law, and the said taxes or assessments, or any part thereof,
are not paid within the time prescribed by law for the payment of the
same, the county treasurer in addition to all other remedies provided by
law, may, and when requested by the auditor of state shall, enforce the
lien of such taxes or assessments, or either and any penalty due thereon,
by a civil action in his own name as county treasurer for the sale of
said premises, in the court of common pleas of the county, without re-
gard to the amount claimed, in the same way mortgage liens are en-

s o 1

forced; = * *
Section 167:

“He (the auditor of state) may remit such taxes and penalties as
he ascertains to have bLeen illegally.assessed, and such penalties as
have accrued or may accrue in consequence of the negligence or error
of any officer required to do any duty relating to the assessment of
property for taxation, or the levy or collection of taxes, and he may
from time to time, correct any error in any assesSment of property for
taxation or in the duplicate of taxes in any county; provided, that when
the amount to be remitted in any one case shall exceed one hundred
dollars, he shall proceed to the office of the governor and take to his
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assistance the governor and attorney general, and any and all such
cases may remit no more than shall be agrezd upon by a majority of
the officers named.”

Section 4364-14¢ merely authorizes the auditor of state, with the consent
and approval of the dairy and food commissioner, to correct any errors or remit
any assessments or increased assessients, etc., where such assessments, etec,
are found to have been erroneously or illegally certified. From the facts as you
have stated them I can find nothing to show that the assessments in this case
have been either erroneously or illegally certified. Therefore, under this section
I am of the opinion that the auditor of state cannot with your consent and ap-
proval, remit this assessment, but by section 4364-15, it is provided that in cass
any assessmont siall not Lo paid when due, the county treasurer shall “fcortk-
with” proceed as provided in section 4364-12.

Section 4361-12 empowers the county treasurer to make the amount of such
assessment due with all penalties thereon, by distress and sale, as on execution,
out of the gcods and chattels of the person who has carried on the business of
trafficking in intoxicating liquors, and said section further provides that:

“in the event of the treasurer under the levy provided for under this
act being unable to make the amount due thereunder or any part there-
of, the county auditor shall piace the amount due and unpaid on the tax
duplicate against the real estate in which said traffic is carried on, and
the same shall be collected as other taxes and assessments on said
premises.”

Section 1104, which is referred to in section 4364-15, empowers the county
treasurer to enforce the lien of such taxes or assessments, etc., by civil action in
his own name as county treasurer for the sale of the premises in the same way
that mortgage liens are enforced.

In the above quoted sections it is plairly shown, and especially so in section
4364-12, that there is a condition precedent to the placing of the assessments
referred to on the duplicate agaiast the real estate in which the trafficking in
intoxicating liquors is carried on, which, by virtue of this act, is assessed. That
condition is the inability of the county trecasurer to make the amount of tlie
assessment out of the goods and chattels, ete., of the person, corporation or co-
partnershin carrying on the business of trafiicking in intoxicating liquors, and
it is only in such event that the county auditor is authorized by section 1364-12
to “place the amount due and unpaid on the tax dunlicate against the real estate
in which suid {raffic is carricd on.”

I am, therefore, ¢f the opinion that whereas the assessment in this case
may have heen correctly and lepally certificd to the auditor of state by youwself,
nevertheless it has been erroneously and illegally placed upon the tux dunlicate
azninst the real estate in whieh the traficking in intoxicating liquors was here
carried on.

Tt follows, therefore, that by virtue of secticn 167 alove quoted, the auditor
of stute moy remit the {axes and Lenalties in this case, for it is provided in that
section that

“he may remit such taxes and penalties as he ascertains to have bren
iMlecally assessed, and such penalties as have accerued or may acerie
in consecuence of the nogligence or error of any officer reguired @ o
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any duty relating to the assessment of property for taxation, or the
levy or collection of taxes,”

but should the amount of these taxes and penalties to be remitted exceed one
hundred dollars it will be necessary for him, as provided in the latter half of
section 167, to take to his assistance the governor and attorney general, and the
majority vote of these three officers will be decisive as to the amount which
may be remitted in this ecase.

I enclose herewith copy of report of Inspector Chas. A, Gasser, affidavit of
W. G. Crowe, affidavit of William R. Ryan, and affidavit of Morris We11 enclosed
by you in your letter of September 18th.

Very truly yours,
U. G. DENMAN,
Attorney General.
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(To the Commissioner of Common Schools.)

SCHOOL LEVY—IN PROCESS OF COLLECTION.

Where board of education has certified school levy to auditor such tax aris-
ing frow levy is not in process of collection and is not considered as such until
duplicate is in haiids of county treasurer.

April 5th, 1909.

Hox. Evarexp A, Joxes, State Commissioner of Common Schools, Columbus, Ohio.

Dear Sir:—1 beg to acknowledge receipt of your letter of April 3rd, in which
you request my opinion as to the meaning of the phrase “in process of collec-
tion,” as used in section 2834b R. S. You submit two inquiries in this con-
nection, viz:

“First. When a board of education has certified the school levy
to the county auditor, can said tax arising from such levy be said to
be in process of collection?

“Second. If the first question is answered in the negative,‘'can the
tax arising from said levy be considered to be in process of collection at
any date prior to that on which the county‘:auditor has filed the tax
duplicate with the county treasurer for the collection of taxes?”

The answer to your first question must be in the negative, for the reason
that the statute itself requires that the certificate must be to the effect that the
money ‘“has been levied and placed on the duplicate,” clearly indicating that a
certificate that the levy only has been made, is insufficient.

As to your second question, I am of the opinion that a tax cannot be con-
sidered as being in process of collection within the meaning of this section,
until the duplicate is in the hands of the county treasurer. I have been un-
able to find any adjudications on this point, but am led to the view expressed
by the fact that the treasurer is the collecting officer of the county, and by the
additional fact that, if the phrase in question should be construed as descrip-
tive of the condition of the tax while the duplicate remains in the hands of the
auditor, there would be no reason for the inclusion of the phrase in the statute
and its presence therein would be mere surplusage. In the interpretation of
statutes that construction should be adopted which will give a meaning to all
the language employed by the legislature.

I therefore conclude that the school tax is not in process of collection within
the meaning of section 2834b R. S. until the county auditor has filed the tax
duplicate with the county treasurer.

Very truly yours,
U. G. DENMAVN,
Attorney General.

BOARD OF EDUCATION—ISSUE OF BONDS—SUBMITTING TO VOTE.

Boards of educatlion maintaining joint high schools may not issue bonds in
anticipation of income under Sec. 3994 for i)nproving high school, without sub-
niitting to vote.

May 27, 1909.

Hox. EpMuUNp A, Joxts, State Comnmissioner of Common Schools, Columbdbus, Ohio.
Dran Sig:—Your communication of May 24th at hand, in which you request
an opinion upon the following guestion:
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‘Where boards of education have united for the purpose of estab-
lishing and maintaining a joint township high school, can each board
make the levy of two mills, without a vote of the people, provided for in
section 3994 Revised Statutes, in order to enlarge their present building,
when the amount that would be received therefrom would be sufficient

_for that purpose?

In reply, I beg leave to submit the following opinion: Section ($009-13)

1 Revised Statutes reads in part as follows:

“The boards of education of two adjoining township school districts,
or of a township district and of a village or special school district sit-
uated partially or wholly within the township, may, by a majority vote
of the full membership of each of said boards, unite said districts for
high school purposes and each board may submit the question of levy-
ing a tax on the property in their respective districts, for the purpose
of purchasing a site and erecting a building, and may issue bonds as
provided for in sections 3991, 3992 and 3993 of the Revised Statutes of
Ohio, but said question of tax levy must carry in both districts hefore
it shall become operative in either.”

Section 3991 Revised Statutes reads in part as follows:

“When the board of education of any school district determines that
it is necessary for the proper accommodation of the schools of such dis-
trict to purchase a site or sites to erect a school house or houses, to com-
plete a partially built house, to enlarge, repair or furnish a school house,
or to do any or all of said things, and that the funds at the disposal of
said board or that can be raised under the provisions of section 3994 of
the Revised Statutes, are not sufficient to accomplish said purpose and
that a bond issue is necessary, the board shall make an estimate of the
probable amount of money required for such purposes and at a general
election, or a special election called for that purpose, shall submit to
the electors of the district the question of the issuing of honds for the

P

amount so estimated; * * =#2>
Section 3994 Revised Statutes reads in part as follows:

“The board of education of any school district may issue bonds to
obtain or improve public school property, and in anticipation of in-
come from taxes, for such purposes, levied or to be levied, may, from
time to time, as occasion requires, issue and sell bonds, under the
restrictions and bearing a rate of interest specified in section 3992 = =,
but in no case shall a board of education issue honds under the pro-
visions of this section in a greater amount than can be provided for and
paid with the tax levy provided for under section 3959 of the Revised
Statutes of Ohio, and paid within forty years after the bond issue on
the basis of the tax valuation at the time of the bond issue.”

sec.

Under the above sections your question resolves itself into whether there is
a sufficient reference in section 3991 Revised Statutes, supia. to section 3994 to
incorporate by such reference the provisions of section 3994 in section 3991.
if there were such incorporation of 3994 in 3991 by reference, the provisions of

For
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section 3994 would thereby be incorporated by specific reference in section
(4009-15) sec. 1 into that section and the districts maintaining joint township
high schools would thereby have the power to issue bonds under section 3994. In
my opinion, however, this is not the case.

In 2nd Lewis’ Sutherland Statutory Construction, page 1009 we find the fol-
lowing statement of the law in regard to the delegation of the power of taxation:

“The power (to lay taxes) can be delegated by the legislature, but
“only in plain and unambiguous words. Statutes for that purpose will be
construed strictly, and they must be closely pursued; a departure in
any material part would be fatal. Any doubt or ambiguity arising out
of the terms used by the legislature must be resolved in favor of the
publie.”

And in Cooley on Taxation, 469 is the following:

“The mischief of a strict construction (of statutes delegating the
power to lay taxes) is easily obviated by the legislature; but the mis-
chief of a liberal construction may be irremediable before it can be
reached.”

Following this well-’known rule of statutory construction it is my opinion
that had the legislature desired to confer upon school districts in the estab-
lishment and maintenance of a joint high school as in section (4009-15) sec. 1,
the power conferred upon school districts by section 3994 it would have done -
s0 by explicit reference to that section in section (4009-14) sec. 1 and would
not have left the guestion of the exercise of so important a power of taxation
to mere inference. It also seems to me, from a careful reading of section
(4009-15) see. 1, that the intention of the legislature throughout said section is
evidently to require such districts to submit all questions of raising revenue for
the establishment and maintenance of such a joint high school to the vote of
the electors of such districts. ' :

1 am, therefore, of the opinion that such boards of education maintaining
joint high schools cannot issue bonds as provided in section 3994 Revised Stat-
utes. Yours very truly,

U. G. DENMAN,
Attorney General.

BOARD OF EDUCATION—-LEASE OR PURCHASE GROUND FOR. ATHLETIC
PURPOSES—MODE OF PAYMENT,

A board of education may lease or purchase grounds for athletic purposes,
and pay for same from funds raised by taxation for maintenance of school.

June 3, 1909.

Hox. Epdusn A, JONES, State Commrissioner of Common Schools, Columbus, Ohio.
DEAR Sir:—Your communication of May 29th, in which you request my
opinion on the following question, received:

May a city board of education lease or purchase grounds for athletic
and other purposes, and pay for the same from funds raised by taxa-
tion for the maintenance of schools?
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In reply, I beg leave to submit the following opinion: The general power
in boards of education of acquiring by lease or purchase lands for school pur-
poses is given by sec. 3987 of the Revised Statutes, which reads as follows:

“The board of education of any district is empowered to build, en-
large, repair and furnish the necessary school houses, purchase or lease
sites therefore, or rights of way thereto, to rent suitable school rooms,
provide all the necessary apparatus and make all other necessary pro-
visions for the schools under its control; also, the boards shall provide
fuel for schools, build and keep in good repair all fences enclosing such
school houses, plant when deemed desirable shade and ornamental trees
on the school grounds, and make all other provisions necessary for the
convenience and prosperity of the schools within the subdistricts.”

In no place in this section is the power specifically given to any board of
education to purchase or lease grounds for athletic purposes, nor, in my opinion,
does the broad provision “and make all other provisions necessary for the con-
venience and prosperity of the schools within the subdistricts” give them such
power, for the whole intent of this section would appear to be that of giving
boards of education the necessary powers incident to the establishment, support
and maintenance of the physical apparatus requisite for educational purposes
only. The legislature has further provided in (4020-17), sec. 1, for the estab-
lishment of courses in physical training in the public schools in city subdis-
tricts, but the physical training contemplated by this act is such as may be
taught without the use of special grounds or apparatus and, in my opinion,
was not intended to cover those branches. of physical training popularly in-
cluded in the term “athletics.”

I am, therefore, of the opinion that a cily board of education is not em-
powered to lease or purchase grounds for athletic purposes and pay for the
same from funds raised by taxation for the maintenance of schools, I wish,
however, to specifically state that by the term “grounds for athletic purposes,”
I take it you mean grounds upon which the athletic teams of the city schools
may hold contests with the athletic teams of other schools, the use of such
grounds being thus limited to a comparatively small number of school students.

In your question you speak of leasing grounds ‘“‘for athletic and other pur-
poses.” Taking your letter literally, I should be unable to express any opinion
on the question, for the reason that it is too indefinite and the ‘““other purposes”
which might be included in your question, might be such as would authorize
a city board of education in leasing such grounds. As I am unable to express
an opinion on the question as rendered, I have excluded from my consideration
the phrase “other purposes” and have regarded it merely as dealing with the
board’s power to lease or purchase grounds for athletic purposes.

Yours very truly,
U. G. DExXMaY,

Attoriey General.

VILLAGE SCHOOL DISTRICT—RELIEVED FROM ORGANIZING BY LEGIS.-
LATURE.

A village school district which had never organized or elected board of edu-
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cation, and was relieved from doing so by legislature, was never out of towwnship
school district.

June 4, 1909.

Hox. Epar~p A, JoXNEs, State Comsiissioner of Common Schools, Columbus, Ohio.

DeAr Sir:—Your communication of May 29th, in which you ask opinion on
the following statement of facts and questions received:

“Under section 3909 the village of Nashville, Holmes County, Ohio,
never held an election for the purpose of electing village board of educa-
tion, and, therefore, never organized as such, but requested the legisla-
ture (section 3888) to relieve them from organizing, which request was
granted. The total tax valuation of said village is, and has been, only
about $37,000.00.”

“Question. Was the village of Nashville ever out of the township
district under section 3909?”

“Question. Is it now, after the lapse of three years, necessary for
the village of Nashville to take a vote requesting to be put back into
the township district?”

“Question. Has the township board of education a right to hire
teachers for the Naghville district (No. 3) without allowing Nashville
a vote?”

In my opinion, all of these questions should be answered in the negative.
Section 3888 as it appeared originally in the Harrison School Code, read
as follows:

“Fach incorporated village, now existing or hereafter created, to-
gether with the territory attached to it for school purposes, and exclud-
ing the territory within its corporate limits detached for school pur-
poses, shall constitute a village school district.”

As I understand your statement of facts, however, the village of Nashville
never organized under this section by electing a board of education, as provided
for in section 3909. Therefore, when section 3888 was amended by the 77th
general assembly 98th O. L. 217, said village of Nashville was, by virtue of such
amendment, continued as a part of, and a district of, the Washington Township
school district.

Said section 3888 as so amended reads in part as follows:

“@ = % provided that each incorporated village now existing or
hereafter created, together with the terrifory attached to it for school
purposes, and excluding the territory within its corporate limits, de-
tached for school purposes, with a tax valuation of less than $100,000.00,
shall not constitute a village school district; provided, at any general
election a proposition to dissolve or organize such village school district
be submitted by the board of education to the electors of such village,
and be so determined by a majority vote of such electors.”

The evident purpose of such amendment by the legislature was to meet
just such situations as are presented by your statement of facts, and the two
provisos contained in section 3888 show this plainly.

I am, therefore, of the opinion that the village of Nashville was never out
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of the Washington Township school district; that it is not now necessary for
the village of Nashville to take a vote requesting to be put back into the town-
ship district, and that the Nashville district (No. 3) should be allowed represen-
tation on the township board of education.
Yours very truly,
U. G. DENMAN,
Attorney General.

BOARD OF EDUCATION—VILLAGE INCORPORATED FROM PARTS OF
TERRITORY OF SUBDISTRICTS—OWNERSHIP OF SCHOOL BUILDING.

4 willage was incorporated from parts of territory of two subdistricts in
same township school district. Situated within corporate limits of newly-formed
village are two school houses, one is used for elementary purposes, other for
elementary high school purposes. Board of education of village claim both school
buildings. Township board claim building used for elementary and township
high school purposes.

Held: 1. Upon incorporation of village it became a village school district.

2. Title to school buildings within village district inlended and used
for pupils residing in said village, vested in board of education of
village school district.

3. Township board lawfully holding elementary and high school build-
ing within said village which is iniended and used for pupils
throughout township.

4. Board of education may enlarge any building used for pupils resid-
ing throughout township school district as title to dbuilding will
not vest in village board of education so long as building is uscd
for pupils throughout the township.

June 8, 1909.

Hox. Epatu~p A, JoxEs, State Comisissioner of Couminoin Schools, Columbus, Ohio.
DEAR Sin:—Your communication of June 3rd, in which you resubmit for my
opinion the following propositions, is received:

“On April 14, 1205, a village was incorporated from parts of terri-
tory comprised in each of two subdistricts in the same township school
district. The tax valuation of the village at the time c¢f the incorpora-
tion was $167,000. Situated within the cornorate limits of the newly
formed village are two school houses. Pricr to the time of the incor-
poration of the village, one of the buildings was used for elementary
school purnoses, the other for elementary and township high school
purposes. The village board of education at once claimed the school
buildings. The township board abandoned all claim to the building used
for elementary school purposes only, but continued to nold the building
for elementary and township high school purposes, and the township
board is now maintaining in said building an elementary school for
pupils residing in the township, and a township high school to which
pupils living in the village are admitted by mutual agreement between
the two boards.
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“1. TUpon the incorporation of said village, did it become a village
school district?

“2, If said village became a village school district, did the title to
both of said school buildings or either of them remain in the board of
education of the township, or did the title to said buildings become
vested in the board of education of the village?

*3. Is the township board lawfully holding and using for elementary
and high school purposes the building situated within the present cor-
porate limits of the village?

“4. If the township board is legally in possession of said building,
may the board enlarge said building, the additional rooms to be used
for both elementary and high school purposes, with the reasonable
assurance that, by operation of law, the title to said building will not
become vested in the village board of education?”

In my communication to you of May 20th concerning the same questions I
stated that the opinion heretofore rendered by Attorney General IEllis to
Hon. Karl T. Webber, prosecuting attorney, Columbus, Ohio, on Oct. 29, 1905,
to be found in the Annual Report of the Attorney General of Ohio, 1906-1907, page
280, seemed to answer your inquiries.

On a careful rereading of said opinion I have decided that it does not
answer, or pretend to answer, the above questions. The question submitted,
concerning which that opinion was written, dealt with subdistrict school prop-
erty which was used for the exclusive benefit of school children within such
school subdistrict and did not in any way decide the question as to the title
of the board of education of a village school district, carved out of a township
school district, to township high school property.

In regard to your inquiries above, therefore, I beg to submit the following
opinion:

Section 3888 Revised Statutes reads in part as follows:

“Bach incorporated village now existing or hereafter created, to-
gether with the property attached to it for school purposes, and exclud-
ing the territory within its corporate limits detached for school pur-
poses, and nhaving in the district thus formed a total tax valuation of
not less than $100,000 shall coastitute a village school distriet, = = =2

TUnder this provision of the statutes the village concerning which you are
inquiring became, by virtue ol its incorporation, and of the foct thut the total
tax valuation oi such district was $167,000, a village school district.

Section 3972 Revised Statutes reads in part as follows:

“All property, real or personal, which has heretofore vested in and
is now held by any board of cducation for the use of public or common
schools in any district, is hereby vested in the board of education pro-
vided for in this title, having under this title jurisdiction and control
of the schools of such district; = = =7

mic

would vest the title of the township high school property in the board of educu-
tion of the village school district above referred to, but under the well-known
rule of statutory construction that general words used in a statute shonld be
limited to the objects to which it is apparent the legislature intended to apply

This provision of the statutes, unless limited by rules of construction,

18—A. G.
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them. This does not happen, for the intention of the legislature appears through-
ouf; the school code to vest the title of school property in the boards of educa-
tion of the districts within which it lies where such school property was designed
and intended for use of the pupils residing in such school district.

It follows, therefore, that the township high school property, which was
intended for the use and benefit of all the pupils of the township does not, by
virtue of the mere fact of incorporation of the said village and its thereby be-
coming a village school district under section 3888, vest in the board of educa-
tion of said village school district. 'This question has been squarely passed upon
by the supreme court in the case of the Board of Education v. Board of Educa-
tion, 46 O. S. 595, the syllabus of which case reads in part as follows:

“Public school property, real or personal, that has been appropriated
and set apart by a township board of education for the purpose of a pub-
lic school of a higher grade than primary, for the benefit of the youth
of the whole township, does not pass to or vest in the board of educa-
tion of a separate school district that may be afterwards organized out
of the territory within which the property happens to be situated, al-
though the property falls within the letter of section 3972 R. S., which is
the section of the school law relating to the subject.”

As section 3972 was not amended in regard to the above provision by the
new school code (97 O. L. 854), I am therefore of the opinion that,

1. Upon the incorporation of said village it became a village school district.

2. The title to such schools within such village school district as were in-
tended and used for the youth residing in said village school district vested in
the board of education of said village school district.

3. The township board is lawfully holding and using for elementary and
high school purposes any building within said school district which is intended
and used for the education of youth throughout the township.

4. The board of education may enlarge any building which is intended and
used for the education of youth residing throughout the township school dis-
trict with a reasonable assurance that by operation of law the title of said
building will not become vested in said village board of education so long as
said building continues to be used for said purposes.

I do not desire to express any opinion upon the question whether the title
to said building would vest in said village board of education should the town-
ship board of education discontinue the use of said building for general town-
ship school purposes.

Yours very truly,
U. G. DEN1IAN,

Attorney General.

BENEVOLENT INSTITUTIONS—TEACHERS IN—MUST HOLD
CERTIFICATES.
July 26, 1909.

Hox. JoHN M. ZELLER, State Commissioner Common Schools, Columbdus, Ohio.
DeARr Sir:—Your communication is received in which you submit the fol-
lowing inquiry:

“May a teacher be legally employed to teach in schools at children’s
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homes, orphans’ asylums and infirmaries without the qualifications of a
teacher’s certificate valid in the county in which said children’s homes,
orphans’ asylum or infirmary is located?”

In reply I beg to say section 4010 Revised Statutes requires that:

“The board of education in any school district in which a children’s
home or orphans’ asylum is or may be established by law or in which
a county infirmary is or may be established shall, when requested by
the board of trustees of such home, asylum or infirmary, establish in
such home, asylum or infirmary a separate school so as to afford the
children therein the advantages and privileges of a common school edu-
cation.”

Said section further provides that:

“The board of trustees of such institutions shall in the control and
management of such schools, as far as practicable, be subject to the same
laws that boards of education and other school officers are who have
charge of the common schools of such district.”

You will observe that the first quoted provision of said section requires the
board of education of the school district to establish the school, and that the
second quoted provision requires the board of trustees of the institution in which
such school is established to control and manage the same, as far as practicable,
in accordance with the laws that govern boards of education in the control and
management of the common schools of the district.

I am, therefore, of the opinion that teachers employed to teach in such
schools so established are required to hold teachers’ certificates the same as
though they were employed in the public schools of the school district.

Yours very truly,
W. H. MILLER,
Assistant Atlorney General.

TUITION—PAYMENT OF BY BOARDS OF EDUCATION.
July 28, 1909.

Hox. Jorx W. ZeLrEg, State Comutissionei of Comiiton Schools, Columbus, Ohio.
Dear Sir:—I am in receipt of your letter of July 26th, in which you sub-
mit the following for my opinion:

One who is a Boxwell-Patterson graduate and resides in a town-
ship district in which no high school is maintained, tuition has been
paid by the board of education of his school district to a high school
other than a first grade high school.

Query: After said Boxwell-Patterson graduate graduates from said
high school, other than a first grade, is the board of education of said
high school other than first grade, required to pay the tuition of said
graduate through a first grade high school?

I beg to call your attention to section 4029-3 Revised Statutes as amended
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by House Bill No. 17, 100 O. L. 74, which applies to the payment of tuition of
two classes of pupils. First, pupils holding diplomas (under Boxwell-Patterson
law) and residing in township, special or joint subdistrict, not maintaining a
high school. Second, pupils graduating from high schools other than first-grade
high schools and residing in the district in which the high school from which
they have graduated is located.

In the question submitted you will note that the Boxwell-Patterson graduate
does not reside in the school district in which the high school is located from
which he has graduated, and therefore is not ehtitled to tuition in a first-grade
high school, to be paid by the board of education of the high school other than
first-grade from which he has graduated.

Yours very truly,
‘W. H. MILLER,
Assistant Attorney General.

BOARD OF SCHOOL EXAMINERS—DISCRETION IN GIVING EXAMINA-
TIONS—NEED NOT TAKE ALL SUBJECTS AT ONE TIME.

August 19, 1909.

Hox. Joux W. ZELLER, State Commissioner of Common Schools, Columbus, Ohio.
DeAR Sir:—Your letter of August 14th, in which you request my opinion
on the following questions received:

“1. Can a board of county school examiners permit an applicant
to select a number of the subjects enumerated in section 4074 and write
upon these selected subjects (being a less number than the whole num-
ber required) and then complete the list of subjects required by coming
back to a subsequent examination and write the examination out in the
subjects remaining over from the preceding examination day?

“2, Would a certificate so acquired be valid?

“3. Must the clerk of the board of examiners collect the fee again
from the applicant npon his or her return the second (or third) time to
complete the aforesaid examination?”

In reply, I beg leave to state that, in my opinion, the board of county school
examiners is, by section 4071 R. 8., invested with a certain amount of discre-
tion in the conduct of examinations held under such section, and, while there
is no express authority therefor, I am of the opinion that such board may, in
the sound exercise of such discretion permit an applicant to select a number of
the subjects enumerated in section 4074 R. S., and write upon such selected
subjects at one examination, and then complete the list of subjects required by
section 4074 at a subsequent examination to be taken within a reasonable time
thereafter. A certificate acquired by an applicant’s passing such examination in
the above manner, would, in my opinion, be valid. In regard to the fee to be
collected from applicants, under section 4071, I am of the opinion that the board
of examiners may, in the exercise of their discretion, charge and collect a
second fee of 50 cents from the applicant upon the taking of the second section
of such examination.

Yours very truly,
U. G. DENaIAN,
Attorney General.
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SCHOOLS—TRANSPORTATION OF PUPILS.

September 3, 1909.

Hox. Joux W. ZeLLeg, State Cominissioner of Common Schools, Coluinbus, Ohio.
Drar Sie:—Your request of even date for an opinion upon the following
statement of facts, received:

Wayne Township, Montgomery County, has 'no high school, and is
situated nine miles from Steele high school, Dayton, and three miles
from Osborn high school. In the township there are several families
having children who have passed the Patterson examination. These fam-
ilies are so situated financially that they are unable to furnish means of
transportation for their children to either oi the above mentioned high
schools. Query: Can the board of education of Wayne Township legally
furnish transportation for such children to either of these two high
schools?

In reply, I beg leave to submit the following opinion: The only provisions
appearing in the school code authorizing boards of education to furnish trans-
portation to pupils residing within their jurisdiction are those of sections 3922
and 3934 R. S. 0., which deal respectively with townships which have centralized
their schools by suspension of one or more subdistrict schools, and special school
distriets. Section 4029-3 R. S. O. as amended in 100th Ohio Laws 74, provides
for the payment of tuition of pupils in some high school by boards of education
not maintaining a high school, but no place in this act is therz any provision
which would cover a case such as is presented by your statement of facts.

I am, therefore, of the opinion that the board of education of Wayne Town-
ship cannot legally furnish transportation for the pupils included by your state-
ment of facts.

Yours very truly,
U. G. DENMAN,
Attoirney Gencral.

TEACHERS—PROFESSIONAL CERTIFICATES—RENEWED ONLY BY
SCHOOL EXAMINERS OF COUNTY GRANTING.

March 27, 1909.

Hox. EpMuUSND A. Joxes, State Cominissioineir of Common Schools, Columbus, Ohio.
Drar Sir:—Your communication is received in which you submit for the
opinion cf this department thereon the following inquiry:

“Section 4073, Ohio school laws, as amended May 9, 1908, provides
that certificates granted for five years and eight years shall be regarded
as professional certificates and shall Le renewed without examination
at the discretion of the examining board under specified conditions. It
further provides that such professional certificates shall be valid in any
county in the state. Is it within the discretionary power of the board
of school examiners in any other county than that in which the certifi-
cate was originally granted to renew the same at the time of its expira-
tion?”
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That part of section 4073 which controls the issuing and renewal of five and
elght year certificates is as follows:

“County beards of school examiners may grant teachers’ certificates
for # #* * five and eight years from the day of examination; *# =
# % % = A]ll certificates granted for five years, or eight years, shall
be regarded as professional certificates and shall be renewed without
examination at the discretion of the examining board, provided that no
such certificate shall be renewable if the holder thereof has not been
actively engaged in teaching within the four years preceding. Such
professional certificate shall be valid in any county in the state. County
boards of school examiners may at their discretion issue certificates with-
out formal exﬂminations to holders of certificates granted by other coun-
ty and city boards of school exgminers.”

Considering the special provision in the statute that such professional cer-
tificates shall be renewed without examination at the discretion of the examining
board and that county boards of school examiners may at their discretion issue
certificates without formal examination to holders of certificates granted by other
county and city boards of school examiners, I conclude that while the original
examining board may renew such certificates, this right is not given by the
statute to county boards of school examiners in counties other than that in which
the certificate was originally granted. Yours very truly, )

U. G. DENMAN,
Attorney General.

BOARD OF EDUCATION—TERM FOR WHICH SUPERINTENDENT MAY BE
APPOINTED.

A board of education can cnly appoint a superintendent for three years and
cannot by means of resignation, etc., cavse an appointment to be made for a
longer period.

May 12, 1909.

Hox. EpMUND A. JoxES, State Commissioner of Common Schools, Columbus, Ohio.
Dear Sir:—Your communication of May 8th received, requesting opinion on
the following question:

“Can a board of education extend the time for which a superinten-
dent in a village school district is appointed, provided they do not
make the term extend heyond the number of years specified by section
4017¢ Revised Statutes, where the original term of such appointee was
created by such board to exist for the term of three years, and whether
the same object may be accomplished by the resignation of such su-
perintendent during the existence of such term, and his reappointment
by the board of education for a term of three years, to commence from
date of such resignation.”

Section 4017a Revised Statutes reads in part ag follows:

“The board of education of each village, township and special school
district, may appoint a suitable person to act as superintendent, * #* *
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for a term not longer than three years. The term to begin within four
months of the date of the appointment.”

The evident spirit of the statute, as expressed by this provision, was to
render it impossible for an existing board of education to appoint a superin.
tendent for a term of office which would materially extend beyond the term of
office of such appointing board, and to also prevent such boards of education
from making such appointments to commence after their retirement form office.
This is plainly indicated by the clause “for a term not longer than three years,
the term to begin within four months of the date of the appointment.”

Such a proceeding as is indicated in your inquiry would, in my opinon,
be directly contrary to the spirit of the statute, as indicated in the above clause,
and would be an attempt to accomplish indirectly what, under the statute, the
board has no power to do directly.

I am, therefore, of the opinion that there is no power in the board of edu-
cation of a village school district to make such appointment as is suggested in
your question.

Yours very truly,
U. G. DENMAN,
Attorney General.

SCHOOL SUPERINTENDENT—TERM OF APPOINTMENT.
August 2, 1909.

Hox. Joux W. ZELLER, State Commissioner of Common Schools, Columbus, Ohio.
DEAR S1r:—Your letter of August 2nd is received, in which you submit the
following to this department for an opinion:

“On July 6, 1907, a superintendent was appointed in a village dis-
trict for a term of two years. On April 10, 1909, the same superinten-
dent was apointed for a term of three years, said term to begin on the
sixth day of July, 1909. Query: Is the latter appointment valid?”

I beg to call your attention to the latter part of section 4017¢ Revised Stat-
utes, which is in part as follows:

“The board of education of each village, ® * # school district,
may appoint a suitable person to act as superintendent, * #* * for
a term not longer than three years, the term to begin within four
witonths of the date of appointinent,;”

From the above quoted statute you will note that the board of education
of a village district may not make an appointment for a term longer than
three years, and that the term must begin within four months~of the date of
the appointment. In the case submitted, the superintendent was appointed for
three years on April 10th, and took office within four months of said appoint-
ment, on July 6, 1909.

I am, therefore, of the opinion, from the facts submitted to me, that the
above appointment is valid. . Yours very truly,

W. H. MILLER,
Assistant Attorney Geaeral.
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SCHOOLS—BOARD OF EDUCATION—PAYMENT OF TUITION OF GRAD-
TATES FROM OTHER THAN FIRST GRADES.

Boards of education maintaining second grade high schools must pay tuition
of graduates at first grade high school for one year.

Boards of education maintaining third grade high school not required to
pay tuition for two years at a first grade high school, but may elect and pay
one year at second grade and one year at first grade.

August 9, 1909.

Hox~. Joux W. ZELLER, State Commissioner of Common Schools, Columbus, Ohio.

DeAr Sir:—I beg to acknowledge receipt of your letter of August 9th, in
which you submit the following for my opinion:

A pupils having legal school residence in a village maintaining a
high school below first grade has graduated and received a diploma.
Query: Is the board of education of said village maintaining a high
school of the second grade required to pay the tuition of said pupil at
some first grade high school for one year, and if maintaining a third
grade high school, is said village board of education required to pay the
tuition of said pupil for two years at some first grade high school?

I beg to call your attention to section 4029-3 R. S., as amended by House
Bill No. 17, 109 O. L. 74, which is in part as follows:

“A Dboard of education providing a third grade high school as de-
fined by law shall be required to pay the tuition of graduates from said
school residing in the district at any first grade high school for two
years, or at a second grade high school for one year and a first grade
high school for one year. A board of education providing a second
grade high school as defined by law shall be required to pay the tuition
of graduates residing in the district at any first grade high school® for
one year; provided, however, any such board of education maintaining
a second or third grade high school shall not be required to pay any
such tuition after the rate of taxation permitted by law for such dis-
trict shall have been reached and all the funds so raised are required
for the support of the schools of said district.”

You will note that the above quoted part of section 4029-3 provides that a
board of education providing a third grade high school shall be required to
pay the tuition of graduates at any first grade high school for two years, or
at a second grade high school for one year and a first grade high school for one
year, and that a board of education providing a second grade high school is
required to pay the tuition of graduates at any first grade high school for one
year, with the following proviso, that no board of education shall be required
to pay any such tuition after the rate of taxation permitted by law for such
district shall have been reached, and all the funds so raised are required for
the support of the schools of said district.

In the case of a board of education providing a third grade high school, 1
am of the opinion that it is required by law that said board of education shall
pay the tuition of its graduates at any first grade high school for two years
or at a second grade high school for one year and a first grade high school
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for one year, and I do not believe if said board of education decided to pay the
tuition of its graduates at a second grade high school for one year and a first
grade high school for one year, Tt could be compelled to pay the tuition of
its graduates at some first grade high school for two years. But, in the case
of a board of education providing a second grade high school, then said board
of education must pay the tuition of its graduates at a first grade high school
for one year. However, it is understood that in both cases the board of educa-
tion is not required to pay any such tuition after the rate of taxation permitted
by law for said district shall have been reached and all the funds so raised are
required for the support of the schools of said district.

I am, therefore, of the opinion that a hoard of education maintaining a
high school of the second grade is required to pay the tuition of its graduates at
some first grade high school for cone year and, if maintaining a third grade
high school, said board of education is not required to pay the tuition of
its graduates for two years at some first grade high schogsl, but may elect to
pay the tuition of its graduates at a second grade high school for one year
and a first grade high school for one year.

Very truly yours,
T. G. DENMAN,
Attorney General.

COUNTY COMMISSIONER AND MEMBER OF BOARD OF EDUCATION—IN-
COMPATIBLE OFFICES.

August 26, 1909.

Hox. Jonx W. ZELLER, State Commissioiter of Common Schools, Columbus, Ohio.
Deanr Sir:—Your inquiry of this date requesting my opinion upon the fol-
lowing question is received:

Can the offices of county commissioner and member of the board
of education of a school district within said county be held by the same
man at the same time?

In reply, I beg leave to state that I have been unable to find any inhibi-
tion in the statutes against the holding of these two offices by the same person,
and the test, therefore, to be applied in this case is the common law rule of
the compatibility of the two offices.

I am of the opinion that these two offices are incompatible for the reason
that under section 3969 of the Revised Statutes the board of county commission-
ers is empowered and required to perform the duties of the board of education
of any school district in their county upon the failure of such board to per-
form such duties, and upon the board of county commissioners being advised
and satisfied of such fact.

A county commissioner, therefore, in my opinion, cannot hold the office of
member of the board of education of any school district within the county for
which he is such commissioner.

Yours very truly,
W. H. MILLER,
Assistant Attornejy Geveral,
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TEACHERS’ PENSION FUND.

A teccher who has taught in high school for thirty-one years after retirii
may accept position in another school without forfeiting right in pension fund.

September 30, 1909.

Hox. Joux W. ZeLrLER, State Commissioner of Common Schools, Columbus, Ohio.
DeAr S1r:—I have your request for an opinion upon the following state-
ment of facts:

“A teacher has taught in the Springfield city schools for thirty-one
years. That teacher now has an opportunity to go to Maryland to teach,
Could such a teacher accept such a postion after retiring from teaching
in the Springfield schools and not thereby forfeit her right in the pen-
sion fund of the Springfield school district upon her eventual retirement
from teaching at any place, said teacher having kept up her two dollar
monthly payments to said pension fund to the present time?”

I beg leave to submit the following opinion upon the above statement of
facts and query.

The act authorizing and regulating the administration of school teachers’
pension funds is a remedial one and should, therefore, be liberally construed
and in such manner as will produce the most beneficial results for the teachers
included within its provisions.

Section 3897d of the Revised Statutes of Ohio reads in part as follows:

“# % Any teacher shall have the right to retire and become a bene-
ficiary under this act who shall have tahght for a period aggregating
thirty years, whether before or after, or partly before or after, the pas-
sage of this act; provided, that three-fifths of said term of service shall
have been rendered in the public schools or in the high school of said
school district, or in the public schools or high schools of the county in
which said district is located, and the remaining two-fifths of said term
of service in the public schools of this state or elsewhere. Each teacher
so retired or retiring, shall be entitled during the remainder of his or
her natural life, to receive as pension, annually, the sum of ten dollars
for each and every year of service rendered as teacher, but in no event
shal] such pension, paid to any teacher, exceed the sum of three hundred
dollars in any one year, and said pension shall be paid monthly during
the school year; but in no event shall such pension be paid to any teach-
er until such teacher shall contribute, or shall have contributed, to such
fund, a sum equal to twenty dollars a year for each and every year of
service rendered as teacher, but in no event shall this sum exceed six
hundred dollars; but should any teacher retiring be unable to pay the
full amount of this sum before receiving a pension, the board of trustees
shall, in paying the annual pension to such retiring teacher, withhold
on each month’s payment, twenty per cent. thereof, until the full amount
as ahove provided, shall have been thus contributed to the fund; = #7”

Section 3897h reads in part as follows:

“Any teacher who shall resign or be removed for cause, as afore-
said, shall, upon application within three months after such resignation
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or removal takes effect, be entitled to receive one-half of the total
amount paid by such teacher into such fund. * *.)”

Section 3§97d plainly evidences the intention of the legislature in enacting
this statute, to reward long and faithful service in the public schools of this
state and the qualifications necessary to entitle a teacher to such reward are
plainly stated in the following words:

“Any teacher shall have the right to retire and become a bene-
ficiary under this act who shall have taught for a period aggregating
thirty years whether before or after, or partly before or after, the pas-
sage of this act; provided, that three-fifths of said term of service shall
have been rendered in the public schools or in the high schools of said
school district, or in the public schools or high schools ¢f the county
in which said district is locaied, and the remaining two-fifths of said
term of service in the public schools of this state oi elsewhere.”

The teacher in question has fulfilied {he necessary qualifications in regard
to the service of three-fifths of the required thirty years in the public schools of
Springfield, and the remaining two-fifths of such service may be carried out,
under the terms of the statute, either in some other school district of this state
“or elsewhere.” It does not, in my opinion, make any difference if ‘“the re-
maining two-fifths” of such service is rendered after the necessary qualifying
three-fifths service in the Springfield schools.

I am, therefore, of the opinion that this teacher may retire from service in
the schools of Springfield and this state and may teach in the public schools of
another state without forfeiting her right in the pension fund of the Springfield
school district. This right, however, will not, in my opinon, mature until her
final retirement from teaching anywhere, and another condition precedent to the
maturity of such right is the payment by her into the school pension fund of the
Springfield school district of a sufficient sum to make up the requisite amount
of six hundred dollars. This sum must be completed before the time at which
she shall claim her pension and may, in my opinion, be made up by monthly
paymenis of whatever amount she may see fit, or by the payment of a lump sum
at any time before she shall claim such pension; or she may take advantage of
the following provisions of this section:

“But should any teacher retiring be unable to pay the full amount
of this sum before receiving a pension, the board of trustees shall, in
paying the annual pension to such retiring teacher, withhold on each
month’s payment, {wenty per cent. thereof, until the full amount, as
above provided, shall have been thus contributed to the fund.”

Secticn 38970k does not, in my opinion, rule in this case. That section was,
undoubtedly, intended to cover cases where a teacher should, for any cause,
resign or be removed for cause, before completing the term of service requisite
to entitle him or her to the pension provided fcr by section 3897d.

Yours very truly,
TU. G. DENMIAN,
Attorney General.
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TEACHERS’ INSTITUTE—PRESIDENT AND SECRETARY 1IAY VOTE TO
ELECT LECTURERS AND INSTRUCTORS.

October 13, 1909.

Hox. JouEx W. ZELLER, State Commissioner of Common Schools, Columbus, Ohio.
DEeaR Sir:—Your communication of September 21st, in which you ask my
opinion on the following question is received:

“Under section 4086 of the Revised Statutes of Ohio have the presi-
dent and secretary of a teachers’ institute a legal right to help elect
lecturers and instructors for such institutes; or, what is their power as
compared with the three members of the executive committee provided
for by such section?”

In reply thereto I beg leave to submit the following opinion. Section 4086
of the Revised Statutes of Ohio reads in part as follows:

“A teachers’ institute may be organized in any county, by the
association of not less than thirty practical teachers of the common
schools residing therein, who shall declare their intention in writing to
attend such institute * * % such institute shall elect annually by
ballot, a president, secretary, and one member of an executive commit-
tee. Said member of an executive committee to serve for a term of
three years; provided, that at the first annual election held after the
organization of any institute, there shall be elected three members of
the executive committee, the one receiving the highest number of votes
to serve for three years; the one receiving the next highest number of
votes to serve two years; and the one receiving the next highest number
of votes to serve one year. The president and secretary of the institute
shall be ex-officio members of the exrecutive committee, and shall act as
chairman and secretary of said commitiee. * * * It shall be the duty
of this executive commiltee to manage the affairs of the institute; which
committee shall enter into a bond, payable to the state of Ohio with suffi-
cient surety, to be approved by the county auditor in douhle the amount
of the institute fund in the county treasury, for the benefit of the insti-
tute fund of the county, and conditioned that the committee shall account
faithfully for the money which shall come into its possession, and make
the report to the commissioner of common schools, required by section
4088, = = #”»

Bouvier defines the phrase “ex-officio” as follows:
“By virtue of his office,”

and the following definition of the word “member” is found in the Century Die-
tionary, at page 3703:

- “A part of any aggregate or whole. A person considered in rela-
tion to any aggregate of individuals to which he belongs.”

It would appear, therefore, from the above quoted parts of section 4086 R. -
8. 0., and definitions, that under this section the president and secretary of the
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institute are, by virtue of their being such officers of such institute, members
or parts of the executive committee; and it therefore follows that by the latter
part of the section it becomes their duty along with the other three members
of such executive committee “to manage the affairs of the institute.”

I am, therefore, of the opinion that the president and secretary of such
institute, who would, under section 4086, be chairman and secretary of the ex-
ecutive committee of such institute, have a legal right to take part and have a
voice in all the business conducted by such executive committee, and their
powers, in my opinion, are in no way different, or either more or less exten-
sive, than those of the other three members of such committee.

Yours very truly,
U. G. DexvaIAN,
Attorney General.

COUNTY AUDITOR—MEMBER EOARD OF EDUCATION OF VILLAGE DIS-
TRICT—OFFICES INCOMPATIBLE.

October 13, 1909.

Hox. Joux W. ZELLER, State Commissioner of Common Schcols, Columbus, Ohio.
Dear Siz:—Your letter of October 13th, in which you request my opinion
on the following question, is received:

“Aay a man holding the office of county auditor legally serve as
member of the board of education of a village district?”

In reply thereto, I beg leave to submit the following opinion:

There is no positive inhibition in the statutes against a county auditor being
also a member of a villagz board of education, and the question, therefore, to
be decided is whether these offices are compatible under the old common law
rule.

Section 4044 R. S. O. reads in part as follows:

“The treasurer shall, annually, within the first ten days of Sep-
tember, settle with the county auditor for the preceding school year,
and for that spurnose shall make a certified statement showing the
srionnt ol wonty received, from whom, and on what account and the
smonni piriid unt, end for what purpose; he shall produce vouchers for
all payments made; if the auditor, on examination, finds the statement
and vouciers to be correct, he shall give the treasurer a .certificate of
ite faet, which shall, prismia facie be a discharge of the treasurer for

heoacney olgy o womoap

The supplemert to sccetion 4042 R. 8. O, passed April 27, 1908, and approved
on tiue same day, reads in part as follows:

“When a denositary has been provided for the school moneys of
any district, as authorized by section 3968 of the Reviseq Statutes of
Ohio, the board of education of such district may, by resolution duly
adopted hy a vote of the majority of its members, dispense with a
treasurer oy the school money belonging to such school district; and in
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such district the clerk of the board of education thereof shall perform
all the service, and discharge all the duties and be subject to all the
obligations that are required of the treasurer of such school district
by the statutes of Ohio. Whenever such treasurer is dispensed with
as herein provided, then all the duties and obligations required by the
statutes of Ohio of the county auditor, county treasurer, or other offi-
cer or person, relating to the school moneys of such district, shall be
complied with by dealing wtih the clerk of the board of education of
such district. * = =7

Under the above quoted sections it becomes the duty of the county auditor
to pass upon the validity of the acts of a board of education, for it is his duty
under section 4044 to refuse the certificate specified in such section to the
treasurer of the school district when, in his opinion, any vouchers upon which
the treasurer has paid out money are illegal, and, therefore, should he be a mem-
ber of the board of education upon the validity of whose acts he is required to
pass by section 4044, he would be in the position of passing upon the validity of
his own acts. )

I am, therefore, of the opinion that the office of county auditor and member
of a board of education of a village school district located within the county for
which he is auditor are incompatible, and that, therefore, a man holding the
office of county auditor cannot legally serve as member of the board of education
of a village school district located within the county for which he is auditor.

. Very truly yours,
U. G. DENMAN,
Attorney General.

SCHOOLS—INMATES OF COUNTY CHILDREN’'S HOME—TUITION.

Inmates of county children's home are entitled to free tuition in the public
schools.
October 14, 1909.

Hox. J. W. ZELLER, Commissioncr of Common Schools, Columbus, Ohio.
Dear Sm:—Your communication of September 24th, in which you ask my
opinion on the following question, is received:

“Children from the JMorgan county children’s home situated in
Malta, Ohio, some eight or ten in number, have attended the Malta
school. The Malta board of education have presented a bill to the board
of trustees of said home for the tuition of these pupils, and demand
payment. The board of trustees of said home are of the opinion that
these children are entitled, under section 4013 R. S., to free tuition.

“Query: Are these children, in your opinion, so entitled to free
tuition under said section 4013 R. S.?”

In reply thereto, I beg leave to submit the following opinion. Section 4013
R. S. reads in part as follows:

“The schools of each district shall be free to all youth between six
and twenty-one years of age, who are children, wards or apprentices of
actual residents of the district, including children of proper age who are
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or may be inmates of a county or district children's home located in any
such school district, at the discretion of the board of education of said
school district; * * &7

The only question in interpreting this section of the statutes is as to what
meaning shall be put upon the phrase “at the discretion of the board of educa-
tion of said school districts,” and I am of the opinion that the discretion here
given to such board of education is not intended to give them the right to charge
tuition to pupils coming within the meaning of this section. The section evinces
the intention that the schools of each district shall be free to all school children
of proper age, who are or may be inmates of a county or district children’s
home located in any such school district, and the discretion given to the board
in this section is such as it may exercise in the case of any school child of
proper age coming within the scope of this section, and pertains to the educa-
tional, moral and other qualifications of such children. This discretion is by
this section given to the board of education in all cases, and if the board were
empowered under this section to charge tuition for inmates of county or dis-
trict children’s homes, it would also be possible for them to charge tuition for
children of school age, ‘“who are children, wards or apprentices of actual resi-
dents of the district,” for the phrase “at the discretion of the board of educa-
tion” is a limitation upon all of the section that precedes it.

I am further strengthened in this opinion by the provisions of section 4010
of the Revised Statutes, which makes it mandatory upon the board of education
of a school district, upon request by the board of trustees of a county or dis-
trict children’s home located in said school district to “establish in such home
# & = geparate school, so as to afford to the children therein, as far as prac-
ticable, the advantages and privileges of a common school education; * * #
such schools # *® % ghall be continued in operation each year * # # at
such homes #* # # not less than forty-four weeks. If the distributive share of
the school funds to which such school at any such home or asylum is entitled
by the enumeration of chiidren in the institution is not sufficient to continue
the schools hereby required, the deficiency shall be paid out of the funds of the
institution; =*= ®”

This section shows that it was the intention of the legislature to furnish
free schooling in one of two ways to the children who are or may he inmates of a
county or district children’s home.

I am, therefore, of the opinion that the children of the Morgan county chil-
dren’s home are entitled, under section 4013 R. 8., to free tuition in the schoois
of the Malta school district, if otherwise qualified.

Very truly yours,
U. G. DENJIAN,
Attoriey General.

TUITION—BOARD OF EDUCATION—SUSPENSION OF SCHOOL IN PART OF
DISTRICT.

Board of education of township district suspending schools in part of dis-
trict is not exempt under section 4029-3 from payment of tuition of high school
pupils residing in suspended subdistricts.

October 14, 1909.

Hox. J. W. ZrLrer. Qomanissioner of Common Schools, Oolumnbus, OhLio.
Duar Sm:—Your communication of September 21st, in which you ask my
opinion upon the following question, is received:
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“Is the board of education of a township school district exempt,
under section 4029-3 of the Revised Statutes of Ohio, from the payment
of tuition of its high school pupils, in case the schools of such district
be suspended, and transportation furnished in only a part of the dis-
tricts in such township school district?”

Section 4029-3 of the Revised Statutes of Ohio, as amended in 100 Ohio Laws,
reads in part as follows:

“# * % when the elementary schools of any township school dis-
trict in which a high school is maintained, are centralized, and trans-
portation of pupils is provided, all pupils resident of the township school
district holding diplomas shall be entitled to transportation to the high
school of said township school district, and the board of education of
said school district shall be exempt from the payment of the tuition of
said pupils in any other high school for such a portion of four years as
the course of study in the high school maintained by the board of educa-
tion may include.”

Section 3922 of the Revised Statutes of Ohio as amended in 99 Ohio Laws,
authorizes boards of education of any township school district to suspend the
schools in any or all subdistricts in the township, and makes it mandatory upon
the board, in case of such suspension, to provide for the conveyance of the pupils
residing “in such subdistrict or subdistricts” to a public school in said township
district, or to a public school in another district, ete.

Section 3927-2 of the Revised Statutes of Ohio provides for the submission by
a township board of education of the question of “centralization” of the schools
of such district to a vote of the qualified electors of such township district. The
apparent distinction made in the last two mentioned sections of the statutes be-
tween the ‘“‘centralization” of the schools of a township school district, and the
“suspension’ of one or more subdistrict schools in such township distriet, and
the fact that the term ‘“‘centralization” is used in both section 3927-2 and section
3922 to apply to total suspension of subdistrict schools as distinguished from the
use of the word “suspension” in said sections to apply to the abandonment of a
less number of subdistrict schools, leads to the conclusion that in section 4029-3
of the Revised Statutes as amended, the legislature intends to make a dis-
tinction between partial suspension of schools in a township and entire sus-
pension by centralization; and I am strengthened in this opinion by the fact that
any other interpretation of this section would lead to an unreasonable conclu-
sion, for if the word “centralization,” as used in section 4029-3 supra, were held to
include townships which had suspended a part only of the subdistrict schools
therein, we should have a situation where any pupil residing in such township
school district, and holding a diploma, would be entitled as a matter of right
to demand transportation to the high school of said township school district,
regardless of his residence in or out of a subdistrict in which the school has
been suspended. This follows from {he wording of the section, ‘“‘all pupils resi-
dent of the township school district holding diplomas shall be entitled to trans-
portation to the high school of said township school district, ete.”

Such a situation was not, in my opinion, intended by the legislature, and I
am, therefore, of the opinion that section 4029-3 of the Revised Statutes of Ohio
as amended in 100 Ohio Laws, page 74, does not apply to township school dis-
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tricts in which a high school is maintained, and in which the schools have been
suspended in a part only of the subdistricts of such township school distriet, and
transportation furnished the pupils residing in such suspended subdistricts.
Yours very truly,
U. G. DENMAN,
Attorney General.

BOARD OF EDUCATION—TUITION OF PUPIL ATTENDING ANCTHER
SCHOOL UNDER MILE AND A HALF RULE—LENGTH OF TIME TO BE
PAID.

Bocrd of education maintaining school for eight months must pay tuition of
pupil, who, under mile and a half rule, attends another school maintained for
nine months, for full period attended.

October 14, 1909.

Hox. J. W. ZELLrr, Commissioner of Common Schools, Columbus, Ohio.
Dear Sir:—Your communication of October 7th, in which you submit the
following question for my opinion, is received:

“If the board of education of a district in which a pupil resides
maintains a school for eight months in a year, and the board of educa-
tion of a district which he attends under the mile and a half rule, as
established by section 4022¢ R. S. O, maintains a school nine months in
a year, must the board of education in the district in which said pupil
resides pay for his tuition in a school which he attends as aforesaid
for the full nine months?”

In reply thereto, I beg leave to submit the following opinion. Section 4022a
R. S. O. reads in part as follows:

“When pupils live more than one and a half miles from the school
to which they are assigned in the district in which they reside, they are
entitled to attend a nearer school in the same district, or if there be no
nearer school in said district, they may attend the nearest school in an-
other school district, in all grades below the high school, and in such
case the board of education in the district in which they reside shall
be compelled to pay the tuition of such pupils without an agreement to
that eifect, & © =27

Section 4022-1 R. S. O. reads in part as follows:

“Enery parent, guardian or other person having charge of any child
between the ages of eight and fourteen years shall send such child to a
publie, private or parochial school, for the full time that the school at-
tended is in session, which shall in no case be less than twenty-four
weeks, and said attendance shall begin within the first week of the
school term, unless the child is excused from such attendance by the
superintendent of public schools, ete. ¢ © &7

Section 4022q as above quoted entitles a pupil coming within the provisions
of such section to attend a nearer schoo] in the same district in which he re-

20—A. G.
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sides, or if there be no nearer school in such district, to attend the nearest
school in another school district, in all grades below the high school, and makes
it compulsory upon the board of education of the school district in which such
pupil resides to pay the tuition of such pupil in such other school.

Section 4022-1 makes it compulsory upon every parent, guardian, or other
person having charge of any child between the ages of eight and fourteen
years, to send such child to a public, private or parochial school for the full time
that the school attended is in session. Section 4022-1 thus evinces the intention
of the legislature that children of the ages specified shall attend school for the
full school year as that full year is fixed by the board having control of such
. school attended, thereby showing that the legislature took cognizance of the fact
that the same amount of work might, by the policy of the authorities running a
school, be made to extend over a longer or shorter period of time in each year,
and it would, in my opinion, be unjust for the board of education of the school
district in which a pupil resides who is entitled, under section 4022q, to attend
a nearer school, not to pay the tuition of such child for the full time which he
attends such other school, although such other school may continue over a longer
period in the year. To so interpret the law would result in detracting from the
benefit which such child would receive from the schooling in such nearer school,
and I am of the opinion that this was not the intention of the legislature in
framing section 4022g.

I am, therefore, of the opinion that the board of education in the district
in which this pupil resides must pay his tuition for the full school period of
nine months in the school which he attends, by virtue of section 4022a.

Very truly yours,
U. G. DEXMAN,
Attorney General.

SCHOOLS—TUITION—INMATES BAPTIST .MISSIONARY HOME.

Inmates of Baptist missionary home who are children of parents who are in
foreign countries and their maintenance is provided for by their parenis who
are not residents of Granville school district, must pay tuition to Granville public
school.

October 19, 1909.

Hox. JoEN W. ZELLER, State Conmissioner of Common Schools, Columbus, Ohio.
Dear Sir:-—Your letters of September 22nd and October 19th, in which you
request my opinion on the following question are received:

“There is located at Granville, Ohio, a Baptist missionary home. The
inmates of said bome are children of parents who are in foreign coun-
tries as missionaries. These children are not maintained at public ex-
pense, but their maintenance is provided for entirely by their parents.
The parents are not, and never were residents of the Granville village
school district.

“Are these children who are inmates of said home entitled to the

privileges of the Granville public schools, free of tuition?”

In reply thereto, I beg leave to submit the following opinion. The section of
the statutes covering this question is 4013, which reads in part as follows:
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“The schools of each district shall be free to all youth between
six and twenty-one years of age, who are children, wards or apprentices
of actual residents of the district * s #27”

The question here involved has, I think, been squarely passed upon by ou:
supreme court in State ex rel. the German Protestant Orphans’ Asylum of Cin-
cinnati v. The Directors of School District No. 14, Millcreek township, Hamilton
county, 10 O. S. 448. Although the facts of this case are not given in the re-
port, it would seem from the title of the asylum itself that the inmates of the
German Protestant Orphans’ Asylum of Cincinnati stood on the same footing as
do the inmates of the Baptist missionary home at Granville in regard to their
free admission to the public schools of the district in which such institutions are
located.

The holding in the above entitled case is as follows:

By the court, Held, “that the children, inmates of the German Protestant
orphan asylum of Cincinnati, are not ‘children, wards, or apprentices
of actual residents’ in the school distriet within which said asylum is
located, and therefore, under the 10th section of the act of February 21,
1849, ‘for the better regulation of the public schools in cities, towns,’
ete. (Swan. Rev, Stat, 860), not entitled to gratuitous admission to the
privileges of the public schoois of said district.”

The wording of the 10th section of the act of February 21, 1849, under which
this decision was rendered, to all intents and purposes is the same as section
4013 above and reads in part as follows:

“Admission to said schools shall be gratuitous to the children, wards
and apprentices of all actual residents in said district, who may be
entitled to the privileges of the public schools, under the general laws
of this state; = *”

I am of the opinion, thcrefore, that under the statement of facts as given
in your request, and under the authority of the above quoted decision of the
supreme court, the children who are inmates of the Baptist missionary home at
Granville, Ohio, are not entitled to the privileges of the Granville public schools
free of tuition. " Yours very truly,

U. G. DENMAN,
Attorney General.

BOARD OF EDUCATION—CONSTRUCTION OF NEW BUILDING.

Board of education ey not enter into contract for construction of new
building before bonds have been issued, sold and money in treasury to credit
of proper fund.

November 17, 1909.

Hox. J. W. ZCLLer, Cominissioner of Cominon Schools, Columbus, Ohio.
Dran Sir:—I am in receipt of your communication of even date in which
you submit the following for my opinion:

“May a contract be entered into Ly a board of education for the
construction of a new building before bonds have been issued, sold, and
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the money for the same in the treasury to the credit of the proper
fund, as required by section 2834b of the Revised Statutes, as amended
May 9, 1908, 99 O. L. 520?”

I desire to call your attention to section 2834b, 99 O. L. 520, which is in
part as follows:

“The * * * Dboard of education of any school district, shall
enter into no contract, agreement or obligation involving the expendi-
ture of money, nor shall any resolution or order for appropriation or
expenditure of money be passed by any * * * board of education,
unless the # * % clerk thereof shall first certify that the money re-
quired for the payment of such obligation or appropriation is in the
treasury to the credit of the fund from which it is to be drawn, or has
been levied and placed on the duplicate, and in process of collection,
and not appropriated for any other purpose; which certificate shall be
filed and immediately recorded, and the same so certified shall not there-
after be considered unappropriated until the * * * board of educa-
tion, is fully discharged from the contract, agreement or obligation,
or so long as the order or resolution is enforced, and all contracts, agree-
ments or obligations, and all orders or resolutions entered into or passed
contrary to the provision of this section shall be void. Provided, that
none of the provisions of this section shall apply to the contract au-
thorized to he made by other provisions of law for the employment of
teachers, officers, and other school employes of boards of education.”

The above quoted section makeg it absolutely necessary, before any contract
may be entered into for the expenditure of money by a board of education, that
the clerk of such board shall first certify that the money required for the pay-
ment of such obligation is in the treasury to the credit of the proper fund from
which it is to be drawn, or has been levied and placed on the duplicate and is
in the process of collection, and not appropriated for any other purpose, and in
case a board of education enters into such a contract without such certificate,
such contract is void.

If the board of education to which your inquiry applies intends to pay for
the construction of the new building by issuing bonds, it will be necessary for
the bonds to be sold and the money in the treasury to the credit of the proper
fund, and a certificate from the clerk of such board to that effect before any
valid contract for such a building may be enterad into by the board, and in no
event may a contract be entered into by the board of education without a cer-
tificate of the clerk to the effect that the money is in the treasury to the credit
of the proper fund, and not appropriated for any other purpose.

In conclusion, I am of the opinion that the board of education may not
enter into a contract for the construction of a new building without complying
with section 2834b Revised Statutes.

Yours very truly,
U. G. DENMAN,
Attorney General.
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MEMBER OF COUNCIL MAY NOT BE MEMBER BOARD OF EDUCATION.
December 24, 1909.

Hox. Jonx W. ZELLER, State Comimissioner of Common Schools, Columbus, Ohio.
Dear Sir:—I have before me your letter of December 23rd, in which you sub-
mit the following for my opinion:

“day a person he a member of a village council and a2 member of a
village board of education at the same time?”

I beg to call your attention to section 196 of the municipal code, which is
in part as follows:

“Councils of villages shall be governed by the provisions, so far as
applicable, of sections * = * 120 * # 2 of this act.”

Section 120 of the municipal code is in part as follows:

“# % = RHyvery member of council shall be an elector of the city,
shall not hold any other public office or employment, except that of
notary public or state militia.”

You will note from section 166 of the municipal code that section 120 is
made to apply to villages as well as cities, and section 120 specifically provides
that a member of council may hold no other public office or employment e¢xcept
the ones enumerated in the statute.

I am, therefore, of the opinion that a person who is a member of a village
council may not at the same time be a member of a village board of education.
Very truly yours,

U. G. DENMAYN,
Attorney General.
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(To the Various Appointive State Officers)

(To the Adjutant General)

OHIO NATIONAL GUARD—LIABILITY OF OFFICER FOR INJURY TO
HORSE.

Neither the state nor mounied officer of Ohio National Guard is liable to
liveryman for damages for injury of horse hired by officer in compliance with
order of adjutant general, when such injury occurs without fault or neglect of
officer or of any agent of state; facts of this particular case considered.

February 16th, 1909.

Hox. Cuarres C. WEYBRECHT, Adjutant General, Columbus, Ohio.
DeaRr S1r:—I beg to acknowledge the receipt of your letter of February 9th,
in which you request my opinion on the following statement of facts:

Certain regiments of the Ohio national guard were ordered by the
adjutant general into camp at Fort Benjamin Harrison, Indiana. The
general orders providing for said encampment directed that all mounted
officers should provide themselves with horses and grooms at their own
expense. The officer commanding the first brigade of the national guard
entered into a contract with a liveryman whereby the latter was to fur-
nish horses for the officer and his staff, and grooms for the care of such
horses while in camp, all at a certain stipulated price per day for each
horse. Omne of the horses so furnished was injured while at camp.

You request my opinion as to whether the state or the officer, or either, is
liable to the liveryman in damages for the injury to the horse.

The information contained in your letter has been supplemented by verbal
information given to me by Col. Worthington Kautzman, retired, inspector gen-
eral, who states to me that the horse was picketed with other horses used by
the staff, and while so picketed broke loose and ran away, coming into contact
with a barbed-wire fence and injuring itself in this manner,

I am of the opinion that neither the state of Ohio nor the officer so con-
tracting with the liveryman is liable to the latter on the above statement of
facts. In this connection permit me to state the general principles applicable to
facts of this kind: The law of bailments of this nature is that where a horse
is hired for a specific use and while being devoted to this use by the bailee is
injured without fault or neglect of the bailee, the latter is not liable to the bailor
for such injury; but if the animal is used in a manner substantially different
from that contemplated by the contract of hire, or if while being used in the
manner contemplated, is injured by the fault or neglect of the bailee, then the
latter is liable. In this case it must have been understood by the liveryman
that horses in camp cannot be housed and cared for in the same manner that
they could be cared for elsewhere. Furthermore, the grooms furnished under
the contract were the agents of the liveryman, and the horses, while not actually
being ridden by the officers were in charge of these grooms.

It is my conclusion, therefore, not only that neither the state nor the officer
in question are liable to the liveryman in the particular instance cited, but
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that there is no liability on the part of the state or its officers for any injuries
to horses while in camp, under contracts similar to this, occurring without the
fault or negligence of any of the officers or agents of the state.
Very truly yours,
U. G. DENAAN,
Attorney General.’

OHIO NATIONAL GUARD—MEMBER KILLED IN SERVICE.
February 19th, 1909.

Hox. CHARLES C. WLYBRECHT, Adjutant General, Columbus, Ohio.
DEAR Sir:—Your communication of February 9th is received, in which you
submit the following inquiry:

On the 4th of July, 1908, Daniel E. Daly, while on duty with a de-
tachment of his company, under proper orders, at target practice, was
shot through the head by a bullet which passed through the concrete
butt, causing his death some eight hours later. Said Daly was the sole
support of his mother, Eliza Daly. He also had a sister, Jeanetta Daly,
living at home. The mother died some six months after the death of
Daly. Prior to her death, Eliza Daly presented claims to the adjutant
general for expenses and damages she had suffered by reason of the
death of her son. The daughter Jeanetta Daly is now pressing the claim,
alleging she was dependent upon the brother, Daniel E. Daly, for sup-
port. Quere: Is Jeanetta Daly the rightful claimant for said damages
and expenses?

In reply I beg to say that the said Jeanetta Daly has no legal claim that
is enforcible against the state. It may be, however, that a moral obligation
exists. If so, the legislature is authorized to make such appropriation as it
deems proper for her relief.

I suggest that the claim be presented to the finance committee of the house,
together with a full statement of all the facts relative thereto, and if, in the
judgment of said committee, the state is under any moral obligation to recog-
nize the claim a specific appropriation for the payment of the same may be
properly included in the sundry appropriations and claims bill.

Very truly yours,
U. G. DEXMAN,
Attoriey General.

ADJUTANT GENERAL—APPROPRIATION FOR CLERK HIRE—INCREASE
OF SALARIES.

Where appropriation for salaries of cleiks specifies amount to be paid same
may not be increased.

March 15th, 1909.

Hox. Cuarres C. WeYeRECHT, Adjutant General, Columbus, Ohio.
Dear Sir:—You submit to this department the inquiry whether or not it
would be legal to apply the appropriation for clerk hire, carried in the general
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appropriation bill, as passed by the late session of the general assembly, to the
increase of salaries of the chief clerk, the bookkeeper and the stenographers in
your department.

In my opinion this application of the funds so appropriated may not be
made. The appropriation for the salaries of the clerks in your department is
specified as follows:

“Salary of chief clerk $1,400.00.
Salaries of seven clerks at $1,200 each, $8,400.
Salaries of two stenographers at $720 each, $1,440.”

Section 2 of the appropriation act provides in part that

“No bills for extra clerk hire in favor of any clerk or clerks while
drawing salaries from the state shall be allowed from any amount
herein appropriated.”

‘While none of the offices involved in your inquiry are creatures of a gen-
eral statute, yet the appropriation bill has the force and effect of law, and its
provisions fix the maximum amount receivable by way of salaries therein pro-
vided for. In my opinion, the above quoted provision of section 2 is applicable
to those clerks whose salaries are specifically fixed by section 1.

Yours very truly, .
U. G. DENMAN,
Attorney General.

ARMORY BOARD—COMPENSATION OF MEMBERS—WHEN TO BE
APPOINTED—STATE MILITARY FUND.

Members of state armory board need not be appoinied untii January 1st,
1910, unless gifts and donations are made to board before that time. Members
are to serve without compensation.

It is not mandatory upon the general assembly to appropriate and divide
the state military fund.

March 30th, 1909.

Hox. CuarLEs C. WEYBRECHT, Adjutant General, Columbus, Ohio.

DeAR SIir:—Some time ago this department was in receipt of a letter from
you reqguesting an opinion as to certain provisions in senate bill No. 37, as passed
by the last general assembly, being an act to establish a state armory board.
An authenticated copy of the amended bill having just come into my possession,
I hasten to take the first opportunity to answer the questions you have pre-
sented.

You inquire, first, as to when the governor shall appoint the members of
the board created by the act in question.

Section 1 of the act provides in part as follows:

“2 # % there is hereby authorized and created a state armory .
board, which shall consist of four officers of the Ohio National Guard,
to be appointed by the governor, by and with the advice and consent
of the senate, one of whom, as indicated by the governor upon the first
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appointment, shall serve for one year, one for two years, one for three
years, and one for four years, and upon the expiration of the term of
each, his and that of his successor, shall, in like manner, be filled for
the term of four years from and after January 1, 1910.”

Standing by itself this provision is extremely ambiguous, and I am unable
to say that the language “from and after January 1, 1910,” conveys any clear
meaning whatever. However, the other sections of the act make it clear that
the act as a whole will not be effective until January 1, 1910. The duties of
the state armory board, as created by the bill, relate exclusively to the expendi-
ture of funds at its disposal under sections 2 and 4. Section 2 authorizes the board
to receive gifts and donations, while section 4 provides for the creation, out
of the general revenue fund of the state, of a ‘“state military fund,” which
shall not be available until January 1, 1910. TUnless, therefore, gifts and do-
nations of land, money or other property shall be offered to the state for
armory purposes between the present time and January 1, 1910, the state
armory board, if now appointed, will have nothing to do.

You inquire further what compensation, if any, is receivable by the mem-
bers of the state armory board when appointed.

Replying to this inquiry, I may say that the act does not authorize the
members of the board to receive any compensation for their services in this
capacity, and it seems to be the clear legislative intent that they shall serve
without reward.

Your third question relates to the appropriation and apportionment of the
“state military fund,” to be created under the provisions of section 4 of the act.

That section makes it the duty of the auditor of state from and after
January 1, 1910, to credit to the “state military fund,” from the general revenues
of the state, a sum equal to ten cents for each person who, it shall appear
from the last preceding federal census, was a resident of this state. It is
further provided that:

“The fund herein provided for the support of the organized militia
of Ohio shall be a continuing fund, and available only for that pur-
pose, and shall not be diverted to any other fund or used for any other
purpose, and the general assembly shall annually appropriate and
divide into two funds the amount authorized by the provisions of this
act, to be known as the ‘state armory fund’ and ‘maintenance Ohio
National Guard,’ the adjutant general shall pay the per diem, trans-
portation, subsistence, incidental expenses of military companies, in-
spections and incidental expenses of camp, including horse hire, fuel,
lumber, forage for horses, and medical supplies.

“From the amount allotted and appropriated as ‘state armory
fund,” the state armory board shall provide armories by lease, purchase
or construction, as provided in sections 2 and 3 of this act.”

You inquire specifically whether the duty of the general assembly to ap-
propriate and divide the fund known as the “state military fund” is mandatory.
In my opinion this duty is not mandatory. One general assembly cannot
bind another tc the appropriation of money or to the performance of any
other legislative act whatever, and any session of the general assembly might,
if it saw fit, refuse either to appropriate the amount necessary to replenish
the “state military fund” or to divide the latter into its own constituent funds.
Yours very truly,
U. G. DENAMAN,
Attoraey General.
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OHIO NATIONAL GUARD—AUTHORITY TO ORGANIZE MORE THAN TWO
CAVALRY TROOPS—CONTRIBUTING MEMBERS EXEMPT FROM JURY
SERVICE. '

Adjutant general has mot authority to organize more than two troops of
cavalry within Ohio National Guards. Contributing members are exempt from
jury service.

April 21st, 1909

Hdx. CuHARLES C. WEYBRECHT, Adjutant General, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of April 21st, en-
closing a communication from Col. Charles Hake, Jr., commanding the First
Infantry, O. N. G. In your letter you state that two troops of cavalry have been
organized in this state; that this force is insufficient as measured by the regu-
lations of the United States government, and that it is desired to organize
another troop of cavalry in order to comply with such regulations.

In my opinion the authority to organize more than two troops of cavalry
within the Ohio National Guard, does not exist. Section 3033 of the Revised
Statutes provides in part as follows:

“The organized militia, known as the Ohio National Guard, shall
consist of * * * not toexceed, * * * two troops of cavalry, * * #
to be organized the same as is now, or hereafter be prescribed,
for the regular and volunteer armies of the United States * * * The
governor is authorized and empowered to change the tactical organiza-
tion of the National Guard, or any part thereof, from time to time, to
make it correspond with that prescribed for the regular and volunteer
armies of the United States and in time of peace the governor shall
fix the maximum strength of organizations within the minimum and

maximum limits prescribed by the president of the United States.”

The express limitation of the number of organizations of cavalry imposed by
the first clause above quoted is conclusive of your question unless the subsequent
provisions of this section, defining the powers of the governor in the premises,
overrides such express limitation. The power to change the factical organiza-
tion cannot be invoked for this purpose. As I understand the meaning of the
term “tactical,” it is to be distinguished from “administrative;” you inform me
that this is the significance of the word and that in your department a troop or
company is an administrative unit or organization.

The power to fix the maximum strength of organizations imposed upon the
governor by the above quoted language may not be employed to organize an
additional troop. This power relates quite clearly to the numerical strength
of the organizations referred to in the prior clauses of the section and not to
the number of such organizations. Therefore, the governor is without power
to override the express provision of the first clause of section 3033 and it is
immaterial that in certain cases he has power to conform organizations of the
National Guard to the regulations of the United States government.

Col. Hake’s inquiry relates to the exemption of contributing members of the
National Guard from jury service. He states in his letter that the several judges
in Hamilton county have refused to recognize the certified lists filed under sec-
tion 3055 of the Revised Statutes on the ground that said section has been re-
pealed. The section in question provides that, upon the filing of certified lists
of officers, enlisted men, and contributing members, with the clerk of the court
of the county in which a company or organization is located,
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“All such * = # contributing members shall, for the easuing year,
or until discharged, be exempt from #* #* #* sgservice as jurors.”

I have been unable to find any act of the general assembly rvepealing or
amending this action. I should be pleased to give consideration to any such
act if the same were cited to me, but in the absence of such information T am
of the opinion that contributing members are entitled to exemption from service
as jurors and that certificates filed under section 3055 must be received by the
several clerks of courts and recognized by the courts themselves.

Yours very truly,
U. G. DENAIAY,
Attorney General.

0. N. G—RETIRED OFFICERS—JURY SERVICE.

Officers of Ohio National Guard on retired list are not exempt from jury
service,
June 23rd, 1909.

Hox. Crartes C. WEYRRECHT, Adjutant General, Columbus, Ohio.

DEsr Sir:—I acknowledge receipt of your letter of June 21st, enclosing a
communication from Major Charles T. Atwell, retired, in which he inquires
whether officers of the National Guard on the retired list are exempt from jury
duty, under section 3055 Revised Statutes.

You desire my opinion with respect to the question submitted by Major
Atwell. Section 3044 R. S. provides in part that

“the officers of the Ohio National Guard, excepting as provided for in
# % % gection 3049, shall serve during good behavior and faithful
performance of duty # & &2

Section 3049 R. S. provides in part that

“an officer may be honorably discharged by the commander-in-chief
“ % ®  Any commissioned officer who shall have served as a member
of the Ohio National Guard for a period of ten years, five of which
shall have been as a commissioned officer, may, at his own request,
be placed upon the retired list = * #  Officers so retired shall receive
no compensation for their services except as hereinafter provided, but
shall be permitted to wear the uniform of the grade upon which re-
tired, on all occasions of ceremony; provided, that all officers so retired
may, in the discretion of the commander-in-chief, be detailed upon duty
other than in the command of troops, and when so detailed, they shall
receive the same pay and allowance as officers on the active list detailed
or employed under like conditions.”

Section $u35 Revised Statutes provides that

“a certified list of officers, enlisted men and contributing members shall
be filed by the commanding officer of each company, troop and battery,
with the clerk of the court of the county in which such company or or-
ganization is located. Such lists shall be filed on or before the first
day of Octcber in each year, and all such officers, enlisted men and
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contributing members shall, for the unsuing year, or until discharged,
be exempt from labor on the public highways and service as jurors.”

The provision for a retired list has been incorporated in section 3049 by
amendment since the revision of the title by the act of April 28th, 1886, 83
0. L. 95. As included within the said act of revision, section 3049 provided
merely for the honorable discharge of line and staff officers. Section 3044 as
included within the same act provided that the term of service should be five
years, unless the officer were sooner discharged. It is clear that the provision
of section 3055, which has not been amended since 1886, did not then apply to
officers discharged under section 3049, and that the intention then was to extend
the exemptions created by the former section to officers in active service only.
Upon consideration of all the aforementioned sections in their present form, and
having regard to the legislative history thereof, it is my opinion that officers
on the retired list are not entitled to exemption from jury service under sec-
tion 3055. Therefore, the commanding officer of each company should not in-
clude the names of any such retired officers in the certified list filed annually
by him, under section 3055, even if the names of such officers could properly
be included in such list, as being attached to any “company, troop or hattery,”
which it seems to me is not the case.

Yours very truly,
U. G. DEXAIAN,
Attorney General.

SQUIRREL HUNTERS—NAMES MUST BE RECORDED IN OFFICE OF
ADJUTANT GENHERAL BEFORE MAY 9, 1908.

July 28th, 1909.

Hox. CuHarLES C. WEYRRECHT, Adjutant General, Columbus, Ohio.
DEARr Siz:—I begl to acknowledge receipt of your letter of July 23rd, in
which you submit the following for my opinion:

“Mr. Charles Ford, of Mainville, Ohio, was captain of a company of
‘Squirrl Hunters’ from Warren County, when Governor Tod requested
that all rolls of the different companies be sent in for record. Mr.
Ford failed to do this. He has now sent in this roll for record, together
with his claim for ‘Squirrel Hunter’ pay. Query: Considering the
fact that he was the captain of this company, may he legally be paid
‘Squirrel Hunter’ pay and have the names of his men placed upon
the rolls?”

I beg to call your attention to the opinions rendered by this department
under date of June 30th, 1908, and July 1st, 1909, to the adjutant general’s de-
partment, in which it has been held by this department that the only classes of
individuals who are entitled to “Squirrel Hunter” pay under joint resolution
‘No. 76, adopted May 9, 1908, 99 O. L. 639, are as follows:

First. Those whose names were, at the time of the adoption of the reso-
Iution, reported on the files of the adjutant general’s office.

Second. Those whose names were not so recorded at the date of the
adoption of the resolution, but who held certificates of service and discharge
from Governor Tod.
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I am, therefore, of the opinion, since no such roll was recorded in the
office of your department on or before May 9, 1908, and since the present appli-
cants do not present a certificate of discharge from Governor Tod, that such ap-
plicants do not come within the classes specified in joint resolution No. 76,
adopted May 9, 1908 (99 O. L. 639). It is to be regretted that the general assem-
bly by the above resolution limits the paying of “Squirrel Hunters” to the two
classes I have set out, as there is no doubt that all the ‘“Squirrel Hunters”
should be entitled to the same benefits.

Yours very truly,
W. H. MILUER,
Assistant Attorney General.

REGULATIONS BY WHICH OHIO NAVAL MILITIA IS GOVERNED.

October 16, 1909.

Hox. Crmarces C. WEYBRECHT, Adjutant General, Columbus, Ohio.

DEARrR Sir:—You have submitted to this department for an opinion thereon
the following inquiries submitted to you by Lieutenant Clifford B. Haskins, com-
manding the Second Ohio Naval Militia:

(a) Is the Ohio naval militia a part of the Ohio National Guard?

(b) Is the Ohio naval militia governed by the articles of war or
by the articles for the government of the navy?

(¢) Do ihe regulations for the government of the Ohio National
Guard apply to the government of the naval militia, except when there
is nothing in the regulations for the government of the navy and the
articles for the government of thenavy which covers the cases in ques-
tion?

Of the three questions submitted by Lieutenant Haskins, the first is so gen-
eral that I find myself unable to answer it. I assume, however, that the lieu-
tenant desires to know whether or not the Ohio naval militia is a part of the
Ohin national guard respecting the government thereof as inquired about in the
remaininz two questions submitted by him. These two questions may be
answered together by applying to their solution the provisions of section 12 of
the act found in 92 O. L. 109, section 36, 17 Bates’ Revised Statutes, which is
as Tollows:

“The ccmmander-in-chief is hereby authorized to make such rules
and regulations from time to time as he may deem expedient for the
sovernment and instruction of the mnaval militia, but such regulations
shall conform to this act and as nearly as practicable to those governing
the United States navy; and when promulgated they shall have the
same force and effect as the provisions of this act. The naval militia
shall he subject to the articles and regulations for the government of
the TUnited States navy, and to the same extent as, and under the same
circumstances as members of the national guard as subject to the arti-
cles of war and regulations for the government of the United States
army. When not otherwise provided for the naval militia shall he
governed by the provisions of the military code as applied to the na-
tional guard.”
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Under the above quoted section it is apparent to me that the government of
the Ohio naval militia is regulated as follows:

1. By the provision of the act creating and regulating the naval militia
of the state of Ohio above cited, such provisions, when inconsistent with any
regulations, govern, to the exclusion of such regulations. The words “this act,”
as used in section 12 above cited, refer to the act in 92 O. L. 109 and not to the
remainder of that title and chapter relating to the organization of the militia of
the state.

2. By the regulations, if any, adopted by the commander-in-chief, particu-
larly for the government of the naval militia in section 12 above quoted.

3. By the articles and regulations for the government of the United States
navy—not the articles of war adopted for the government of the United States
army.

4. In the absence of any rules or regulations, except by virtue of the spe-
cific provisions of the naval militia act, any rules and regulations made by the
commander-in-chief or any appropriate provisions of the articles and regulations
for the government of the United States navy, the naval militia is to be gov-
erned by the regulations for the government of the Ohio national guard, as pro-
vided in the last sentence of section 12 above quoted.

It is quite evident that such regulations of the Ohio national guard do not
apply when inconsistent with any of the other rules and regulations above
described, and, generally speaking, may only be said to be applicable in the
absence of any other provision governing a particular case.

Lieutenant Haskin’s inquiry does not seem to call for an answer more
specific than above outlined.

I trust that by applying the principles herein stated to particular cases, all
questions arising in the-administration of the naval militia may be readily solved.
Yours very truly,

U. G. DENMAN,
Attorney General.

OHIO NATIONAL GUARD—JURY SERVICE OF CONTRIBUTING MEMBER.
Contributing members of the Chio national guard are exempt from jury ser-

vice.
October 27, 1909.

Hox. CHARLES C. WEYBRECHT, Adjutant General, Columbus, Ohio.

Dear Sir:—You ask whether persons enlisted as contributing members of
organizations of the Ohio national guard, as provided in section 3039 R. S., are
exempt from service as jurors.

Section 3039 R. S. provides as follows:

“In time of peace the officers commanding companies, troops, bat-
teries, and detachments of the hospital corps may enlist contributing
members, not to exceed one hundred and fifty. Such members shall be
subject to such contributions, dues and services as may be ordered by
the council of administration of the respective organizations, but the
dues of such members shall in no case be less than five dollars each, per
annum, and the whole number of active and contributing members be-
longing to the active militia in any county, shall not exceed fifteen per
centum of the voting populaticn of such county.”
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Section 3055 R. S. provides as follows:

“A certified list of officers, enlisted men and contributing members
shall be filed by the commanding officer of each company, troop and
battery, with the clerk of the court of the county in which such com-
pany or organization is located. Such lists shall be filed on or before
the first day of October in each year, and all such officers, enlisted men
and contributing members shall, for the ensuing year, or until dis-
charged, be exempt from labor on the public highways and service as
jurors.”

In the case of Hall v. Burlingame, 88 Mich, 438, it was held that a law ex-
empting from jury duty and poll tax “contributing members in each company
and battery of state troops” is constitutional. The court say:

“It is the province of the legislature.to determine the qualifications
of jurors, and to provide who shall be exempt. It is not the province
of the courts to say that these exemptions, or any of them, are against
public policy, so long as the right of trial by jury is maintained. This
duty belongs to the legislature, a co-ordinate branch of the government.
With the wisdom of such exemptions courts are not concerned.”

In the case of Albert v. White, 83 Md. 297, it is held that:

“An honorary member of any legally organized voluntary company
of the militia of the state, is, by virtue of section 22 of the act of 1870,
chap. 182, entitled to exemption from jury duty for the period of one
year from the date of his certificate of membership, provided the same
Dbe filed with the clerk of the court before the drawing of the jury.”

In the case of Miller v. Commonwealth, 80 Va. 33, it is held that a con-
tributing member of a volunteer military company, “The Danville Grays,” who
has complied with the statute in such case provided, is exempt from such service
as a juror and it is held by the court that inasmuch as a list of those members
who are exempt was regularly left with the clerk of the courts by the chief
officer of the military company, as provided by law, “a person exempt by law
from service on a jury, is in like manner exempt from being summoned to serve
on a jury.”

In King v. State, 90 Ala. 612, it is held that:

“Exemption from jury duty, granted by statute, to the members of
‘The Alabama state troops,” is conclusively proved by the certificate
of the commanding officer of the particular company.”

In ex parte Will, 61 Cal. 121, the court held that one who has served in the
organized militia of the state for seven years and who has received from the
adjutant general a certificate to that effect, is exempt from jury duty under sec-
tion 1936 of the political code.

In Dunn v. The People, 94 Iil. 120, it is held that an act exempting an
active member of a company of the state militia from serving upon juries is a
valid and constitutional law.

In Stewart v. State, 23 Ga. 131, the court recognized the exemption of mem-
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bers of militia organizations, but hold that such exemptions are to be strictly
construed and that honorary members are not exempt from jury duty unless
specifically made so by the provisions of the act.

The only exception to this list of decisions which I have been able to find
is contained in Green v. State, 15 Tenn. 708, in which case a militia act is de-
clared unconstitutional for a number of reasons, one reason being that the ex-
emption of active and honorary members of militia companies from jury duty
was invalid because the limitations as to the number of persons who could be-
come members of such companies prevent a large class of citizens from the choice
of bringing themselves within the class which was exempted from jury duty by
such act.

In addition to the cases above cited, all the opinions of previous attorneys
general upon this question have held that contributing members of organiza-
tions of the Ohio national guard are exempt from jury duty. See Opinions of
the Attorneys General of Ohio, vol. 2, page 334; vol. 3, pages 248, 382; vol. 4,
page 164; vol. 5, page 310; and Opinions of the Attorney General for 1905, page
140.

I am, therefore, of the opinion that contributing members who comply with
the provisions of sections 3039 and 3055 of the Revised Statutes are exempt from
service as jurors.

Yours very truly,
U. G. DENMAYXN,
N Attorney General.

WHETHER THE OHIO NAVAL MILITIA IS A PART OF THE OHIO NA-
TIONAL GUARD FULLY DISCUSSED.

November 3, 1909.

GENERAL CiarLEs C. WevYBRrECHT, Adjutant Qeneral, Columbus, Ohio.

DEAR Siz:—You request my opinion upon further inquiries presented by
Lieut. C. B. Haskins, commanding 2nd battalion, Ohio naval militia. The lieu-
tenant desires that my former opinion be supplemented by a more definite answer
to the first question asked in his former letter, viz., “is the Ohio naval militia a
part of the Ohio national guard,” and mentions another particular in addition
to those enumerated in hig prior inquiry in which this question becomes of im-
portance, viz., does section 4 of the act in 100 O. L., 25-27, apply to the Ohio
naval militia?

Upon careful consideration of the main question submitted by Lieutenant
Haskins I still find myself unable to return a complete and satisfactory answer
thereto. I shall endeavor, however, to be as specific as possible, in view of the
conflicting and ambiguous provisions of the statutes relating to military affairs.

Article III, section 10 of the constitution provides:

“He (the governor) shall be commander-in-chief of the military

2

and naval forces of the state ¢ # &7
Article IX, section 1, provides:
“All white male citzens ¢ % # shall be enrolled in the militia,

and perform military duty in such manner % * # as may be pre-
scribed by law.”
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Section 3023 R. S., being the first section of the title relating to militia and
military affairs, provides:

“The militia of this state shall be divided into two classes, the or-
ganized militia to be known as the Ohio national guard, and the Ohio
naval mlitia, and the remainder to be known as the reserve militia.
Every able bodied male citizen * = # sghall be enrolled in the militia
and perform military duty, in the manner hereinafter prescribed.”

Chapter II, of title 15 purports to relate to the organization of the or-
ganized militia. Section 3033 Revised Statutes, however, provides simply for
the organization of the “organized militia known as the Ohio national guard.”

Section 3056-6, which has heen properly placed by the publisher in said chap-
ter, provides that:

‘“There shall be allowed in addition to the companies of the national
guard of the state of Ohio * * * not more than eight companies

&

of naval militia #* =*.
Section 3034 R. S. provides that:

“The Ohio national guard may be ordered by the governor to aid the
civil officers to suppress or prevent riot or insurrection or to repel or
prevent invasion.”

Section 3056-21 R. S., being section 16 of the act providing for the or-
ganization of the naval militia is to the effect that:

“All male citizens of this state * * * who are engaged in the
navigation of the waters of the state shall be enrolled in the naval mi-

litia and perform military duty in the manner hereinbefore prescribed
k-3 &

Chapter 3 of title 15 purports to provide for the discipline and government
of the organized militia. Section 3057, the first section thereof, is limited how-
ever to ‘‘the national guard,” and all the provisions of that chapter, among
which is that authorizing the publication of regulations (sec. 3058) seem to re-
late exclusively to the national guard.

Section 3056-17 authorizes the commander-in-chief to make rules and
regulations for the government of the naval militia.

Chapter 4, of title 15 purports to relate to the uniform, arms, drill and pay
of the organized militia. The first section thereof, section 3070 R. S., refers
wholly to the Ohio national guard, while section 3036-10 of the naval militia
act and succeeding sections provides for uniforms and pay of that branch of
the organized militia.

Chapter 5 of title 15 purports to contain miscellaneous provisions relating
to the organized militia, and upon examination of section 3086 and succeeding
sections I am satisfied that all of them were intended to apply to both branches
thereof.

I'rom an examination of these related sections, I am satisfied that, properly
speaking, the Ohio naval militia is not a part of the Ohio national guard. The
rules and reculations of the latter do not apply to the former, but the cou-
mander-in-chiel’ has tiie same authority with respect to the formulation of rules

21—AL G
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and regulations for the naval militia as that which has been exercised with
respect to the national guard. The naval militia is subject to the supervision
and control of the department of the adjutant general and in many practical
respects is to be administered in the same manner as the national guard is
governed.

The two subdivisions of the organized militia have, however, been so loosely
treated by the general assembly that I do not feel warranted in saying that
there might not be some respect in which the Ohio naval militia might be gov-
erned by laws purporting to relate only to the Ohio national guard. Such laws
would not be necessarily unconstitutional and would have to be given effect if
their meaning could be ascertained.

With the general statement therefore that, broadly speaking, the Ohio naval
militia is not a part of the Ohio national guard, and the remark that in con-
struing statutes, that construction should be adopted which would regard the two
branches of the service as independent, I feel obliged to dismiss this inquiry
without more definite answer.

That “the state military fund” provided by section 4 of 100 O. L. 25-27 and
particularly the subdivision thereof known as “maintenance Ohio national guard”
may not be applied to the payment of the expenses of the Ohio naval militia
seems very clear to me. Not only is the reference therein to the “Ohio national
guard,” but the items of expense incurred in the last clause of the first para-
graph of the section are those ordinarily incurred by military forces as dis-
tinguished from naval forces.

It is my opinion, therefore, that the adjutant general may not devote any
of the fund referred to, when the same becomes available, to the payment of
any expenses of the Ohio naval militia.

Yours very truly,
U. G. DENMAN,
Attorney General.

SHERIFF OR MAYOR MAY CALL OTHER TROOPS THAN THOSE LOCATED
IN COUNTY OR CITY.
September 10, 1909.

Hox. CuarRLEs C. WEYBRECHT, Adjutant General, Columbus, Ohio.
DeAR Sir:—I beg to acknowledge receipt of your letter of September 1st,
in which you request my opinion upon the following question:

“Referring to section 3096 R. S., is it understood that the sheriff
of a county may call troops from another county and the mayor of
any municipal corporation may call troops other than those located in
his own city?”

In my opinion, any of the civil authorities mentioned in your letter may
call out troops from any locality in the state. The commander-in-chief, under
the general scheme of the military laws of this state, may call out any number
of troops, while a strict construction of section 3096 would seem to limit the
power of the civil authorities mentioned therein, to a single regiment. The
question of the number of troops which may be called out is not, however,
raised in your question and the same is not now passed upon. I am unable
to find, however, any limitation as to the locality from which troops may be
called.
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Section 3096 R. S. in full is as follows:

“Whenever, in any county, there is a tumult, riot, mob, or any
body of men acting together with intent to commit a felony, or to do
or offer violence to person or property, or by force and violence to break
or resist the laws of the state, or there is reasonable apprehension
thereof, the commander-in-chief, the sheriff of the county, the mayor of
any municipal corporation therein, or a judge of any court of the state
or United States, may issue his call to the commanding officer of any
regiment, battalion, company, troop, or battery, to order his command,
or any part thereof, describing the same, to be and appear, at a time and
place therein specified, to act in aid of the civil authority.”

An examination of the related sections, sections 3096a, 3097, 3098 and 3099
R. 8., discloses no provisions which might tend to modify or limit the mean-
ing of the language above quoted, which, standing by itself, is susceptible of
the meaning above set forth, and that only.
Yours very truly,
U. G. DENMAN,
Attorney General.

0. N. G—CONTEMPT OF COURT—REARREST AFTER RELEASE BY
HABEAS CORPUS.

A rearrest after release on writ of habeas corpus is not contempt when
superior court in another case holds court granting writ had no jurisdiction.

November 12, 1909.

Hox. CrarLes C. WEYBRECHT, Adjutant General, Columbus, Ohio.
DeAr Sir:—You have requested my opinion on the following statement of
facts submitted by Captain Arthur S. Houts, 5th Inft. Ohio national guard:

One William Kuchta, a minor, enlisted in the Ohio national guard.
After serving for some time as a private he became dilatory in the
matter of drill to such an extent as to necessitate disciplining him.
He was tried and convicted for failure to attend drill at summary court-
martial. He was sentenced to a short term of imprisonment. To re-
lease him from this imprisonment an effort was made by his father
who made an application for that purpose to the common pleas court
of Cuyahoga county. That court refused the writ and remanded the
prisoner. (In re Kuchta 8 N, P. n, s. 613.)

The father prosecuted error to the circuit court, where the judg-
ment of the common pleas court was reversed and the young man was
ordered released. The military authorities then caused error to be
prosecuted to the supreme court, wherein the circuit court was re-
versed and the decision of the common pleas court was affirmed fol-
lowing the case of McGorray v. Murphy, 54 Bulletin 240, 80 0. S. ...... ,
decided June 8, 1909.

While this case was pending in the supreme court, Kuchta was ar-
rested by the military authorities and tried at a field court-martial for
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the offense of fraudulent enlistment. He was convicted thereof and
again sentenced to imprisonment. The common pleas court released
him therefrom by habeas corpus. No further proceedings have been
had in this matter.

Query: May Kuchta be rearrested and imprisoned under his sen-
tence for fraundulent enlistment without subjecting any of the authori-
ties causing him to be so arrested or arresting him fo the penalties
of contempt of court?

The rule applicable to the subject of contempt of court is that refusing to
obey an order of court made without jurisdiction does not render the person
so refusing liable for contempt. 7 Am. & Eng. Enc. of Law, page 56 and cases
cited. In re Grear 9 O. D. 299.

The distinction is here to be observed between a void order and one which
is merely erroneous. Want of jurisdiction of the subject-matter or the person
renders an order absolutely void and of no effect within the meaning of this
rule. In case jurisdiction in both these respects has been acquired, however,
mere error in the proceeding, resulting, say from a false conclusion of facts on
the part of the court, will not avoid its order in this respect.

It remains, therefore, to inquire what the effect of the order of release
granted by the court under the writ of habeas corpus in the second case brought
by the father of young Kuchta was.

It has been unequivocally held in the two cases mentioned in the state-
ment of facts, McGorry v. Murphy and in re Kuchta, that the state courts are
without jurisdiction to inquire into the validity of the sentence imposed by a
court-martial when the latter is shown to have had jurisdiction to try the
alleged offender. On the above statement of facis the whole question before
the court in the second habeas corpus proceeding was the validity of the sen-
tence, the jurisdiction of the court-martial not having been challenged.

The ordinary rule as to the effect of a discharge upon habeas corpus is that
the original cause of prosecution against the prisoner thereby becomes res
judicata, and other proceedings founded upon the identical cause of prosecu-
tion are at least void, and under some circumstances, might doubtless amount
to a contempt of the court issuing the order of release. However, where the
court had not jurisdiction of the subject-matter or of the person and conse-
quently had no power to issue the order of release, the latter is a nullity and
the prisoner may again be confined. Cornielison v. Toney, 12 Ky. Law Re-
porter, 746; Splading v. People, 7 Hill (N. Y.) 301, 6 Am. Dec. 290.

On the foregoing authorities, which by no means exhaust the decisions
which might he collated in support of the principles on which they are cited, I
conclude that the order of the common pleas court releasing young Kuchta from
imprisonment under his second sentence was, in the light of the subsequent de-
cision of the supreme court, absolutely void and of no effect, and that his re-
arrest and imprisonment could in no wise be a contempt of court. I am
strengthened in this conclusion also by the fact that to insist that error pro-
ceedings—quite pro forme in view of the decision of the supreme court—be
instituted and a reversal secured before the rearrest of the prisoner could be
sanctioned, would be to insist upon a vain thing, necessitating considerable ex-
pense, and I do not believe that any court would take such an attitude.

Yours very truly,
TU. G. DENMAY,
Attorney General.
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(To the Superintendent of Banks)

TRUST COMPANY—SECURITIES DEPOSITED BY.

Pessoaal woctgage anotes way be deposiled with trcasitrer of state by safe
deposit aind trust compairics to secure trust business wider section 3821a; such
notes iay ot be so deposited by trest coimpaiy organized under provisions of
act i 99 O, L. 269.

January 4th, 1909.

Hox. B. B. SeYMoUR, Superintendent of Baaks. Columbus, Ohio.

Drar Sik:—I have the honor to acknowledge a request from you for an
official cpinion upon the guestion whether trust companies may d:pscsit mort-
gage notes with the treasurer of state as security for their trust business.

Replying thereto, I beg to say the qucstion presented does not specity
whether the same relates to a trust company sought to be organized and in-
corperated pursuant to the provisions of the act of the general ass-mbly, ap-
proved May 5th, 1908 (99 O. L. 269-296), or whether it pertains to a trust com-
pany at present organized under section 3821a of the Revised Statutes.

Section 69 of the first mentioned act provides that:

“The full amount of such deposits so to be made by any such cor-
poration may be made in bonds of the United States or of the state of
Ohio, or of any municipality or county within said state, or in any
other state, or in the first mortgage bonds of any railroad corporation
that for five years last past has paid dividends of at least 3 per cent.
on its common stock.”

The foregoing would forbid the acceptance by the treasurer of state of
‘“‘mortgage notes,” meaning thereby mortgages cn real estate in this state*ex-
ecuted by other corporations or individuals. He is permitted to accept the first
mortgage bonds of any railroad corporation that for five years last past has paid
dividends of at least 3 per cent. on its common stock. .

If T am to understand that the trust company was one organized under
section 3821a R. 8., it would be permitted to depcsit with the treasurer of
state xecurities of the following character, to-wit:

“Any of tho authorized loans of the United States or of the state
of Ohio, or cities, counties, or towns of this state, or of the stocks or
honds of any state in the Union that has for five years previous to
sueh investments being made, regularly paid the interest on its legal
bonded debt in lawful money of the United States, or cities, counties
or tocwng of such states which shall have so paid the interest on the
legal bonded debt of such cities, counties, towns, or stocks of national
banks organized within this state, or the first mortgage bonds of any
railroad ccmpany within the states above nam:d, which has established
and paid regular dividends on its stock for five years next preceding
such loan or investment, ¢r first mortgages on real estate in this state
or of individuals with a -ufficient pledg> of any of the vioreraid
serurities.”
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The foregoing, you will see, includes mortgage notes which were permitted
under section 3821¢ R. S.
Yours very truly,
U. G. DENMAN,
Attorney General.

BANK COMPLYING WITH ACT IN 99 O. L. 269 NEED NOT CHANGE PAR
VALUE OF SHARES OF STOCK.

January 14th, 1909.

Hox~. B. B. SEYMOUR, Superintendent of Banks and Banking, Columbus, Ohio.

DEAR SIirR:—Your communication of January 8th is received, in which you
submit the following inquiry:

Shall a commercial bank, trust company savings bank or safe deposit com-
pany incorporated before the passage of the act regulating the organization
of banks and the inspection thereof, and whose shares of stock are for $50.00
only, be required to change the amount of its shares to $100.00, as provided in
section 2 of said act, before availing themselves of the privileges and powers
conferred by said act?

In reply I beg to say the provision in paragraph d of section 2 of the act,
in my judgment, only applies to those banks which incorporate under the pro-
visions of the act, and that banks heretofore incorporated who desire to avail
themselves of the privileges and powers conferred by the act are not required
to change the amount of their shares of capital stock if they be in denomina-
tions other than $100.00 each. ’

' Yours very truly,
U. G. DENXMAN,
Attorney General.

TRUST COMPANIES ORGANIZED UNDER ACT IN 99 O. L. 269 MAY NOT
DO REAL ESTATE OR FIRE INSURANCE AGENCY BUSINESS.

February 9th, 1909.

Hox. B. B. SEYMOCUR, Superintendent Department of Banks and Banking, Co-
lumbus, Ohio.
DeEARr SIir:—Your communication is received in which you submit the fol-
lowing inquiry:

“T would respectfully ask for your opinion as to whether a trust
company organized under ‘the Thomas law’ would be permitted to have
included in its incorporated rights that of soliciting real estate for sale
and advertising the same, renting and leasing on commission and doing
all of the business of a real estate agent and of soliciting as agent and
writing fire insurance.”

The Thomas law does not expressly grant the power to deal in real estate,
or to do all of the business of a real estate agent, or to combine the further busi-
ness of conducting a fire insurance agency, or to act as agent for fire insurance
companies. The rule of law is well settled that corporations have such powers,
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and such only, as the act creating them confers; and are confined to the ex-
ercise of those expressly granted, and such incidental powers as are neces-
sary for the purpose of carrying into effect powers specifically conferred.

I am therefore of the opinion that the right of soliciting real estate for
sale and advertising the same, renting and leasing on commission and doing all
of the business of a real estate agent, or of soliciting, as agent, and writing
fire insurance, cannot bz united with that of a banking corporaticn. They are
not necessary nor convenient powers, which a corporation incorporated under
the Thomas law might have in order to carry into effect those expressly granted
to accompish the purpos:s of its creation, and should, therefore, be denied.

Yours very truly,
U. G. DENMAN,
Attorney General.

BANKS AND BANKING—MERCANTILE CORPORATION RECEIVING
DEPOSITS.

Receiving of deposits in open account or issuing certificates with rigni
to withdraw on demand is not an incident to main purpose of mercantile cor-
poration. Quo warranto is proper proceeding against such corporation.

February 17th, 1909.

Hox. B. B. SEYMoOUR, Superintendent of Banks and Banking, Columbus, Ohio.
DeAR SIR:—Your communication is received in which you submit the fol-

lowing inquiry:

“I would: respectfully ask your opinion as to whether a company,
incorporated under the laws of Ohio for the purpose of carrying on the
buying and selling of dry goods, is permitted, under its charter, to
solicit and receive cash deposits either in open account or by issuing
certificates therefor, as described in the pamphlet enclosed herewith,
and if they are not permitted, what action should be taken, and by
whom, to stop it?”

The pamphlet enclosed is 'a communication from The Fair Company to
the general public, advising of the advantages offered to persons who make
so-called “deposit purchase accounts” with said company. The company de-
scribe their *“deposit purchase account” in said pamphlet as follows:

“A deposit purchase account is a system by which persons may
deposit any sum of money which they desire. 'While this money is on
deposit it draws interest at the rate of 4 per cent. per annum, and is
compounded semi-annually, so that if the money remains for a length
of time, it not only draws interest, but at the end of each six months
it begins to draw interest also on the interest money it has earned in
the previous six months. In this way a small sum of money deposited
and kept at interest eventually grows to be quite a sum.”

TUnder the heading of “withdrawals” the company further says the money
on deposit or any part of it can Ve withdrawn on demand by signing a receipt
for the wmoiey reccived.
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On page 11 of said pamphlet, under the head of “Coupons Double Money,”
the company illustrates the advantage of its system of deposit, as follows:

“For example—If you deposit with us $5.00 on account, you don't
lose the épending power of your $5.00 at all, but you receive in its
place $5.00 in A. D. C. coupons, which gives back the value of your
money, as you make purchases of your daily necessities from us or
the other stores that redeem the coupons. Then you still have the
$5.00 with us to your credit, which you can draw at any time. It
is a real case of where you eat your cake and still have it.”

A reply to your inquiry involves the question of whether the Fair Com-
pany, an Ohio corporation, is violating its corporate rights under the law and
charter in opening, maintaining and conducting such a “deposit purchase de-
partment” as is described in the enclosed pamphlet. The purpose for which
the Incorporation was formed, as expressed in the articles thereof, is that of

“purchasing, selling and dealing in dryvgoods and merchandise of
every description, and for conducting and transacting a general mer-
cantile business and all things incident thereto, and for owning and
holding such real and personal property as may be necessary or con-
venient thereto.”

It is a general and well settled rule of law in this state that corporations,
in addition to the powers expressly granted, have, by necessary implication,
the power to do whatever is needed to carry into effect those granted, and to
accomplish the purpose of its creation, unless the particular act is forbidden
by law or charter.

Section 3239 R. S.

Bank v. Flour Co., 41 O. S. 552, 558.

Central Ohio Nat. Gas Co. v. Capital City Dairy Co., 60 O. S. 96.
State ex. rel. v. Taylor, Sec’y of State, 55 0. S. 61.

Section 3236 R. S. provides that the form of the articles of incorporation
which shall be prescribed by the secretary of state must contain the purpose
for which it is formed. The legislature evidently has used the word ‘“purpose”
advisedly. To have used the word “purpose” in the plural would Le to clothe
corporations with capacity to unite all classes of business under one organiza-
tion, which would tend to monopoly, therefore the use of the word “purpsse.”

When an action of a corporation is challenged by the sovereignty which
gave it existence, or by whose favor it is permitted to pursue its business, it
may be required to show a clear warrant for the acts so called in question.

Cept. Ohio Nat. Gas Co. v. Capital City Dairy Co., 60 O. S., 96

It would seem from the advertising pamphlet of said company that the
principal inducement offered to the public by the company to secure such de-
posits is that 4 per cent. interest will be paid thereon, and be compounded
semi-annually; and further, that the money on deposit, or any part of it, may
be withdrawn on demand by signing a receipt for the amount withdrawn.”

A denial of the right to receive deposits in the manner above described
and set out in said pamphlet would not embarrass the corporate business of



ATTORNEY GENERAL. 324

The Fair Company. This “Deposit Purchase Department” is not a choice ot
means for the prosecution of the wiain purpose of the corpourate eiterprise. In
my judgment the receiving of such deposits by said company, under the con-
ditions preseribed in the enclosed pamphlet, either in 9pin account or by is-
suing certificates therefor, together with the right to withdraw the same on
demand, is not a necissary or convenient incident to the main purpose of said
company and not necessary to cairy into effect the purpose of its creation.
It is, in fact, to that extent, usurping the function of a bank without being
authorized by or complying with the law of the state relating to banks and
banking.

1 am, therefore, of the opinion that The Fair Company is a misuser of its
corperate rights and its acts in the respects herein set out are not authorized by
law. TUpon its refusal to discontinue the “Deposit Purchase Account Depart-
ment,” as described in the enclesed pamphlet and conducted by said com-
pany, proceeding should be’ instituted against it in quo warranto Ly the state.

Yours very truly,
- U. G. DENMAN,
Attorney General.

BANKS AND BANKING—TRUST COMPANY—MANNER OF INVESTING
FUNDS.

All trust companies may invest funds in stegmship company's bonds as
provided in section 3821aa.
March 29th, 1909.

Hox. B. B. SEYMOUR, Superintendent of Banks and Banking, Columbus, Ohio.
Dear Sir:—Your letter is received in which you submit to this department,
for an opinion thereon, the following inquiry:

Will the act to supplement section 3821¢ R. S. (99 O. L. 395) apply
to such banks and companies as are therein mentioned, organized prior
to the passage of the Thomas act on May 5th, 1908? And further, will
the fact that this act is supplementary to section 3821¢ R. S, which was
enacted prior to the Thomas act, make it apply to corporations organ-
ized after the passage of the Thomas act?

Replying theretc, I beg to say that this supplementary act referred to in
your inquiry, and being section 3821aa¢ R. S., provides that

“savings societies, savings and loan associations and safe deposit and
trust companies heretofore or hereafter organized under or by act of
the general assembly of this state, or organized or doing business under
the laws of this state, in addition to the powers heretofore conferred
upon such corporations, be and hereby are, authorized, in addition to
the investments named in sections 3806, 3812, 3813 and 3821a of the
Revised Statutes, to loan and invest the funds, mcneys and propoerties
owned or received by such companies, respectively,”

in accordance with the subsequent provision of said supplementary section,
The provisions in section 18 of the “Thomas law” relating to the organi-
zation of banks, that,
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“hereafter, all corporations * # # sghall be incorporated and organ-
ized with a capital stock, and under the provisions of this act”

is a regulation of corporations organized subsequent to the enactment of such
law, therefore does not affect this supplementary act or other enactments
passéd prior to or subsequent to the enactment of the “Thomas law,” when the
same are not in conflict with the provisions of said law. The “Thomas law”
does not repeal this act nor section 3821a R. S., which it suppiements.

Section 3821lae R. S. is an enlargement and not a restriction of the powers
conferred in the above mentioned sections to trust companies, relative to their
investment of funds coming in their possession, under favor of said sections of
the Revised Statutes.

Very truly yours,
T. G. DENMAN,
N Attorney General.

BANKS AND BANKING—TRUST COMPANIES ENGAGING IN REAL ESTATE
BUSINESS ORGANIZED PRIOR TO THOMAS LAW.

A lrust company organized prior to Thomas law may not engage in doing

a real estate business.
May 5th, 1909.

Hox. B. B. SEYMOUR, Supérintendent of Banks, Columbus, Ohio.
DeAR SIr:—Your communication is received in which you submit for the
opinion of this department thereon the following inquiry:

“Will it be a violation of the law for a trust company incorporated
under the general laws prior to the passage of the Thomas law, to en-
gage in doing the business of a real estate agent, buying, selling, leasing,
renting, collecting rents and advertising as such?”

A corporation has no existence only in a legal contemplation, and there-
fore being a mere creature of the law, possesses only those attributes which the
law confers or such as may be implied as necessary to its existence; and it
can exercise no powers but such as are expressly conferred upon it by law and
charter and such incidental powers as are necessary to carry into effect the
powers expressly conferred.

1hnis rule of law is so well settled in this state as not to require discussion
or analysils.

Your inquiry relates to the powers of a corporation, a trust company, in-
corporated prior to the enactment of the Thomas law, May 1, 1908. It is neces-
sary then to inquire into the law of this state conferring corporate powers, to
ascertain if such powers as those about which you inquire are conferred directly
or by inference upon such trust companies. Sctction 3235 R. S. provides:

“Corporations may be formed in the manner prescribed in this
chapter for any purpose for which individuals may lawfully associate
themselves, etc.”

In section 3236 Revised Statutes the legislature provides that the form
of the articles of incorporation which shall be prescribed by the secretary of
state must contain the purpose for which it is formed. It will be noted that in
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both of these sections the legislature has used the word “purpose.” The word
“purpose” is therefore evidently used designedly in the singular number. To
have used the word “purpose” in the plural would be to clothe corporations
with capacity to unite all classes of business under one organization, which
would tend to monopoly.

It therefore appears that if a trust company may engage in doing the
business of a real estate agency, either express provision must be found
authorizing the same or a conclusion reached that such business is necessarily
incident to the main purpose for which the trust company was incorporated.

Looking now to sections 3821¢ and 3821p R. S., otherwise known as the
safe deposit and trust company statutes, we find there expressly defined the
business in which a trust company may engage, and in neither of which is
found expressed the rights and privileges inquired about. The remaining ques-
tion is, then, are they such necessary and convenient and incidental powers
as the law applicable to trust companies authorizes by implication? On this
question the following authorities are regarded as conclusive in this state:

Bank v. Flour Co., 41 O. 8. 552, 553.

" Central Ohio Nat. Gas Co. v. Capital City Dairy Co., 60 O. S. 96.
State ex rel v. Taylor, 55 O. S. 61.
State v. Railroad Co., 68 O. S. 40.

Without attempting to particularize as to the various distinctions which
could be made as tending to show that the performance of a trust as provided
for and defined under the sections of the Revised Statutes relating to trusts,
and the conducting of a real estate agency are not of kindred purpose, it is
sufficient to state that by no parity of reasoning can the conclusion be reached,
under the definition given and applied in the case of State v. Taylor, 55 O. S.
61, that the business of a real estate agent, towit, buying, selling, leasing,
renting. collecting rents and advertising as such, is a necessary incident to the
proper function of a duly incorporated trust company. Such rights are there-
fore denled. Yours very truly,

U. G. DENMAN,
Atterney General.

BANKS AND BANKING—COMMON PLEAS JUDGE MAY BE DIRECTOR.
February 11, 1909.

Hox. B. B. SEYMOUR, Supt., Department of Banks and Banking, Columbus, Ohio.
Drar Sik:—Your communication has been received in which you submit
the following inquiry:

“Whether a common pleas judge may be a director of a banking in-
stitution incorporated under the laws of Ohio?”

Replying thereto, I beg to say that I know of no law that would disqualify
a common pleas judge from being a director of a banking institution incor-
porated under the laws of Ohio. Cases may arise in which such judge would
be disqualified to hear an action pending in his court, when the bank of which
he is a director would be a party in interest.

Very truly yours,
° TU. G. DENMAN,
Attorney General.
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BANKS AND BANKING—DIRECTORS OF, MUST BE OWNERS OF AT LEAST
FIVE SHARES OF STOCK.
November 9, 1909.

Hox. B. B. SEYMOUR, Superintendent of Banks, Columbus, Ohio.

Dear Sig:—Your communication is received in which you inquire if a di-
rector of a bank doing businesg in this state prior to the passage of an act
‘“relating to the organization of banks and the inspection thereof,” (99 O. L.
269) which bank, under the law, has been authorized to do business with one-
half of the authorized and subscribed capital stock paid in, may be legally quali-
fied to remain as director of said Lbank under the act above referred to.

Section 25 of the act “relating to the organization of banks and the inspec-
tion thereof” provides that:

“Bvery director must be the owner and holder of at least five shares
of stock in his own name and right, unpledged and unincumbered in
any way, * ® *7

The provision of this section is applicable to the banks incorporated under
the provisions of this act.

Sections 39 and 91 of said act have been construed by the common pleas
court, of Franklin county, under date of June 26, 1909, as exempting the banks
existing prior to the enactment of this law from conforming to its provisions
as to capital stock. Under this opinion a director of a bank having but one-
half the authorized capital stock thereof paid in will be eligible to continue as
director under the Thomas law. The decision does not, and neither is this
opinion intended to convey the idea that such banks shall be exempt from the
inspection, examination and supervision of the superintendent of banks as
provided in the act under consideration.

Yours very truly,
U. G. DENMAN,
Attorney General.
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(To the Codifying Commission)

SPECIAL COUNTY OFFICERS FEE LAWS ARE UNCONSTITUTIONAL—
SPECIAL LEGISLATION.

September 2, 1909.

Hox. Lewis C. Layrix, Chairinan Colifying Comuniission, Columbus, Ohio.

Dear Sir:—You have requested my opinion as to the validity of sections 556,
1157, 1230-1, 1230a, 12300, 1260 and 1260a Bates’ Revised Statutes, which said
sections prescribe the fees receivable by the probate judge, the county recorder,
the sheriff and the clerk of courts.

The following portions of the above mentioned sections are in point:

Section 546:

“Each probate court, in counties which at the last preceding federal
census had a population less than twenty-tiwco thousand five hundred,
shall receive for services rendered, the following prescribed fees * =,

“Each probate judge in counties, which at the last federal census,
had a population of twenty-two thousand five hundred or more, shall re-
ceived for services rendered, the following prescribed fees.”

Section 1157:

“The recorder in counties which, by the last preceding federal census
had a population less than thirty-five thousand, shall receive the follow-
ing fees.

“The recorder in counties which, by the last preceding federal census
had a population of thirty-five thousand or more, shall receive the fol-
lowing fees.”

Section 1230:

“In all counties in which there is a city of the second grade of the
first class, the fees of the sheriff, upon all land sales other than sales
under execution, shall not exceed forty per cent. of that now provided
by law * % 7

Section 1230a:

“The sheriff of any county containing a city of the first grade of the
first class, shall, for services rendered hereinafter specified, when ren-
dered receive the fees hereinafter provided.”

Section 1230%:

“In all couities which at the last precediing federal censits Tl a
popalation of ticeaty-tico thousand five huadred or nore, aind for which
thece is un pearvision malde by laie for the payireat of the sheriff, he shall
receive the tollowing fees and compensation.”
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Section 1260.

“The clerk in counties which by the last preceding federal census
had a population less than twenty-two thousand five hundred, shall, for
services hereinafter specified, when rendered, receive the fees herein-
after provided.

“The clerk in counties which, by the last preceding federal census
had a population of twenly-two thousand five hundred or more, shall,
for s:rvices hereinafter specified, when rendered, receive the fees here-
inafter provided.”

Section 1260¢:

“The clerks of the several courts of common pleas, district courts,
and superior courts of Hamillon county shall, for services hereinafter
specified, when rendered, receive the fees herein provided.”

Section 26 of article 2 of the comstitution of this state provides in part that
“all laws, of a general nature, shall have a uniform operation throughout the
state”

It is now -well settled in this state that laws prescribing the fees receivable
by county officers are of a general nature, and that such laws prescribing differ-
ent fees for the same officers in different counties of the state fail to have a
uniform operation throughout the state, and are, therefore, unconstitutional.

In State ex rel. Knisely v. Jones, 66 O. S. 453, it was held that an act pro-
viding a form of government for all municipalities having a certain population
was a special act conferring corporate powers, and, therefore, invalid under
section 1 of article 13 of the constitution. In the opinion of the court at page
489 the following language appears:

“In this connection it is interesting to observe the relation of this
section of the constitution (section 1 of article 13) to section 26 of arti-
cle 2, which provides that: ‘all laws of a general nature shall have
uniform operation throughout the state * * *’ Every consideration
suggested for regarding the act under consideration as being without
the first section of article 13, tends to the conclusion that it is within
the 26th section of article 2.”

This decision, therefore, together with State ex rel. v. Beacon, 66 O. S. 491,
decided at the same time, establishes the rule that laws conceded to be of a gen-
eral nature have not a uniform operation throughout the state when they are
made applicable in different ways in different localities, classified upon a basis
of population. This infirmity is present in all of the statutes enumerated in
your question, and it follows, therefore, that said sections do not have the uni-
formity of operation throughout the state required by the constitution of gen-
eral laws.

In State ex rel. Guilbert v. Yates, 66 O. S. 546, and State ex rel. Guilbert v.
Lewis, 69 0. S. 202, the supreme court overruling a long line of prior decisions
committed itself unequivocally to the view that the compensation of county
officers is not a matter of local concern, and that, therefore, laws prescribing
rates of such compensation are of a general nature within the meaning of the
constitutional provision above quoted.
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While both of the special acts condemned in these decisions were salary
laws, and did not affect the fees receivable by the officers from the public, the
reasoning of these decisions is applicable to the questions presented by you.

“It must be borne in mind that the uniformity and compensation
which is required, is not uniformity in total amount received, but uni-
formity in the rate of compensation; that is, that the same compensa-
tion shall be paid for the same service.” State ex rel. Guilbert v. Yates,
Supra, page 572.

The foregoing statement of the court is emphasized by its decision in the
case of Theobald v. Staile ex rel. Hall, 78 O. S. 426, unreported, affirming Theo-
bald v. State ex rel, 10 C. C.-N. S. 175, in which it was held that a law pre-
scribing salaries for all county officers, payable out of the public treasuries in
amounts different in the various counties classified upon a basis of population,
has a uniform operation throughout the state. As stated in the opinion of
Smith, J., of the circuit court,

“This article in the constitution (article 2, section 26) does not
mean that each officer in the county should receive the same amount of
money as salary, but simply that the rules of compensation shal]l be
uniform; and the legislature having seen fit to base this rule upon pop-
ulation, the exercise of that rule through the various counties of the
state must of itself in its action be uniform.” Page 178.

From the last three decisions above cited the conclusion follows that the
matter of compensation of county officers is one of general nature which must
be regulated by laws having a uniform operation throughout the state, and
the classification of counties upon a basis of population for the purpose of
providing adequate salaries for such officers, payable out of the county treasuries,
affords a uniform operation to such a general law.

Because salaries may be classified upon a basis of population, however, it
does not follow that different fees may be provided for the same officers in dif-
ferent counties under a classification according to population. On the contrary,
the languagc above quoted from the decisions of the supreme court supporis
the opposite conclusion. At the foundation of the rule last above stated is the
assumption that a classification of salaries according to population is uniform
because it is reasonable, and affords to the officers affected thereby an adequate
and proportionate compensation for services actually rendered. In other
words, local conditions may and should be considered in fixing the amount
which the officer is to receive for his personal reward when the same is to be
paid out of the treasury. Where, however, as in the inquiry submitted by you,
the subject of legislation is the fees receivable by the officer from the public
generally, no such considerations exist. On the contrary, there is every reason
for denying the constitutional propriety of making any classification whatsoever
with respect to the amount of such fees. All citizens of the state—indeed all
persons whatsoever—are prospective litigants in proceedings before every court
in the state, and prospective applicants for the performance of the services, far
which the scveral officers mentioned in your question are entitled to receive
fees. The amount of such fees, therefore, is not a matter of local concern, in
which the citizens of a single county or a group of counties are interested, but it
is a matter of universal concern, and under the rule laid down in all the cases
herctorore ¢ited, the law fixing such fees is uniform only when the feers of each
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officer are the same in all counties of the state. It follows, therefore, that all
of the statutes now under consideration are of a general nature and fail to have
a uniform operation throughout the state.

A decision directly in point is that in the case of Childs v. Perry, 5th C. C.-
N. 8. 33, in which section 1230b above quoted is held unconstitutional upon
the authorities and for the reasons above set forth.

The sections enumerated by you are all of the same essential character, and
all possess the same infirmity.

I am, therefore, of the opinion that they are all unconstitutional and void,
and that the fees receivable by the various county officers affected thereby
should be measured by the statutes last endcted, and fixing schedules of fees
applicable to such officers in all counties of the state, if such there are.

Very truly yours,
U. G. DEN»MAN,
Attorney General.
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(To the Superintendent of Insurance.)

APPLICATION TO REVOKE LICENSE OF HOME LIFE INSURANCE
COMPANY OF NEW YORK.

If an officer of insurance company make application for change of venue,
or to remove any suit or action, to which it is a party, which has been com-
menced in any court of this state, to any federal court, it is duty of superin-
tendent of insurance under R. 8. 3620, to revoke license of such company, but
such removal must be ordered or directed by an officer of company. General
counsel of Hoine Life Insurance Company has not such authority as to bind
company within the meaning of abore statute.

April 2nd, 1909.

Hox. Cnaries C. LEMErT, Superintendent of Insurance, Columbus, Ohio.

Drar SIR:—Answering your request made in the above matter for my con-
struction of section 3620 of the Revised Statutes of Ohio, in connection with the
facts hereinafter stated, I submit the following:

The facts upon which the request is based are that the Home Life Insur-
ance Company is a New York corporation, and has been engaged in the business
of life insurance in Ohio for upwards of forty years in conformity with the
laws of Ohio. Some years since Mr. Jones purchased a life insurance policy of
this company and continued the same in force, paying certain premiums thereon,
and in June, 1908, some controversy having arisen between the company and
Mr. Jones, the latter brought a suit against the former in the court of com-
mon pleas in Trumbull county, at the city of Warren, and service of summons
in the action was made on the agent of the company in this state. On June
8th, 1908, thig summons and a copy of the petition filed in the cause were
handed to the general counsel of the company with a letter from Mr. William
A. Marshall the vice-president and actuary of the company, containing a request
for advice regarding these papers and the suit. The general cowmsel, a practic-
ing lawyer in the city of New York, where the home office of {the company is
located, did not at that time reply to the letter either in writing or orally,
but upon his own initiative and responsibility, and without express authority
from the eompany or any officer thereof, at once referred the case to a firm of
attorneys in the city of Youngstown, Ohio, and requested them to appear in
the suit as attorneys for the company, and suggested the removal of the cause
to the federal court in Ohio at the city of Cleveland. This suggestion of re-
moval was made for the reason that the New York general counsel was not
acquainted with the practice in the courts of Ohio and for no other reason, as
appears by the letter to the Youngstown attorneys suggesting the removal. Upon
receipt by the Youngstown attorneys of this communication from the New York
attorney, the former prepared and filed in the court of commmon pleas at Warren,
Ohio, a petition in the usual form, under the practice, praying the removal of
the cause to the federal court, according to the suggestion of the general counsel.

On July 10, 1908, the general counsel, in response to the company's request
for advice, for the first time reported to the vice-president, Mr. Marshall, that
he, the general counsel, had asked the Youngstown attorneys to represent the
company in the suit and had suggested the removal of the cause. Mr. Marshall,
for the company, at once repudiated this action of attempting to remove the
cause from the state court, directed the attention of the New York attorney to

1]
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section 3620 of the Revised Statutes of Ohio, and instructed him that the sug-
gestion for the removal of the suit should be forthwith countermanded and with-
drawn and that the application or petition which had been filed should be
withdrawn at once, and that the company desired to comply with the laws of
Ohio in every respect, and try the cause in the state court at Warren, Ohio.
Vice-President Marshall was aware of and acquainted with section 3620 of the
Revised Statutes of Ohio, but the existence thereof was not known to the gen-
eral counsel at New York until Mr. Marshall directed his attention to it as
above stated.

Upon getting these instructions from the company, the general counsel com-
municated immediately with the Youngstown attorneys, advising them of the
desires of the company and of the existence of this statute, and directed that
they at once have the cause remanded from the federal court to the state
court at Warren, and this was done immediately by the Youngstown attorneys.
Prior to this direction from the general counsel the attorneys at Youngstown
were not aware of the existence of the statute.

The New York attorney was elected general counsel for the company in
February of 1908 under a by-law of the company, which provides that it should
have a “counsel” and that “it shall be the duty of counsel to give such legal
advice and assistance as may at any time be solicited by the board, or commit-
tees or the officers of the company.”

About six months after the suit had been remanded to the state court and
while pending there awaiting trial, Mr. Jones made this application before the
superintendent of insurance, requesting him to reveke the company’s license to
do business in the state of Ohio, on the ground that in making the application
to remove, the Ohio statutes had been violated and the penalty imposed by that
statute had been incurred.

The company answers that the removal of the case was not in fact or in
law the act of the company, and that upon that and upon other grounds the ap-
plication for a revocation of the company’s license should be denied. .

The facts as stated above clearly appear from the affidavits of the general
counsel, the Youngstown attorneys and Vice-President Marshall, and they are
in fact admitted by all parties concerned. .

Section 3620 R. 8., in question, reads as follows:

“If any company, partnership, or association organized without the
limits of this state, and doing business within this state, make an
application for a change of venue, or to remove any suit or action to
which it is a party, heretofore or hereafter commenced in any court of
this state, to the United States district or circuit court, or to any federal
court, the superintendent of insurance shall forthwith revoke and recall
the license or authority to such company, partnership, or association to
do or transact business within this state; and no renewal or authority
shall be granted to such company, partnership, or association for three
years after such revocation, and it shall thereafter be prohibited from
transacting any business in this state until again duly licensed and
authorized.”

The question on which you ask my opinion is as to whether, under the
facts as above stated it is mandatory upon you, under the statute just quoted,
to revoke the license of this company.

Had the board of directors, the president and vice-president, the secretary
or any other officer or officers having general management of all or a depart-
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ment of the business of the company, ordered and directed that this suit be
removed from the state to the federal court with knowledge of the existence of
this statute, then there would seem to be no question but that it would clearly
be your duy, under the law, to revoke the license of the company and that it
could not again be relicensed for a period of three years thereafter.

It seems very clear, however, from the facts of the case that no one of the
officers of the company knew anything about the action of the attorneys in
making the application to remove the cause until after the attorneys had made
such application and reported it to Mr. Marshall, the vice-president and actuary
of the company, and who seems to be in general management of the affairs of
the company, and he immediately upon obtaining such information from the
general counsel repudiated the action in that regard and directed him to at once
withdraw the application and to try the case in the state court where it was
originally begun. TUnder the by-laws of the company as quoted above and the
authorities which I have examined, T am of the opinion that it was not within
the authority of the attorney to remove this cause without first consulting the
proper officers of the company in response to their request for advice upon the
subject. Under this view of the law as to the authority of the attorney to bind
the company in this.respect, the question then is, did the company in fact or in
law make an application to remove the cause? As a general rule, of course, a
lawyer may bind his client with respect to the course of procedure in conducting
litigation if the authority given him by the client is a general one; in other
words, he may do this if he is made without limitation the general manager of
the litigation without any requirement that he consult the client before he pro-
ceeds in any particular instance. As appears by this by-law, above quoted, how-
ever, there was no such authority given to the general counsel by this company.
That by-law provides that he shall give advice to the company on its request
for the same with reference to any particular matter.

The facts in this case are that the vice-president, Mr. Marshall, sent the
summong in this action to the general counsel and requested his advice with
respect to the same, but the general counsel, without answering the letter
and without consulting the vice-president, at once suggested to the Youngstown
attorneys that the cause be removed to the federal court at Cleveland because
he, the general counsel, was not acquainted with the court procedure in the
courts of Ohio. The general counsel was wholly unaware, as were the Youngs-
town attorneys also, of the existence of this statute, and when he did proceeed to
advise the vice-president, Mr. Marshall, on the case, he was told by Mr. Marshall
of the existence of this statute, and his conduct in directing the removal of the
cause was at once repudiated, the vice-president stating that this company de-
sired to comply with the laws of Ohio in every respect. The authority under
which the general counsel was acting not being broad enough to allow him to
bind the company without first consulting some person in authority, and he
having acted without such consultation, and entirely upon his own initiative
and without advising the company in any respect thereto hefore the action was
taken by him, I am of the opinion that the company, as a matter of fact, never
made the application and that this statute, under such circumstances, does not
require the revocation of this license, and I am further of the opinion that
under the facts as above set forth it does not even authorize you to revoke the
Hcense. Further than this, I am of the opinion that if the directors or general
managing officers of the company had directed the general counsel to remove
the cause and these directors or general managing officers had been ignorant of
the existence of thig statute and had then immediately countermanded their
direction and directed that the cause be returned to the state court upon learn-
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ing of the existence of the statute, thereby waiving all right to prosecute the
cause in the federal court and continuing the same in the state court, showing
their desire to fully comply with the laws of Ohio in every respect, then in
that event also this statute would not authorize the revocation of the license.
And this view, it seems to me, is enirely sustained by the case of the State of
Ohio v. Blair, et al, decided by our supreme court and reported in the 71 Ohio
State, page 410. The syllabus of this case reads as follows:

“A county commissioner who, without wilfulness or a corrupt mo-
tive, but through ignorance, disregards the provisions of a statute regu-
lating the exercise of his official duties, is not thereby guilty of miscon-
duct in office within the meaning of section 6915 of the Revised Stat-
utes which prescribes a fine and the forfeiture of office for such mis-
conduct.”

The question under consideration here and the case just cited are not exactly
parallel in every particular, but I am clearly of the opinion that the object of
section 3620 R. S. is to prevent insurance companies from wilfully endeavoring
to evade the lawg of Ohio, and it seems to me there is no.authority in it for
punishing a company which has complied with the laws of the state of Ohio
in all respects for forty years and which in no way ever authorized any of its
agents or attorneys to viclate them in any wise, but on the other hand repudiates
any attempted action in that regérd, when one of its attorneys under limited
authority proceeds to do something in violation of the laws of Ohio, but in
ignorance of the existence of those laws.

I am, therefore, of the opinion that as a matter of fact this company did not
make an application for the removal of the cause to the federal court within
the provisions of section 3620 of the Revised Statutes of Ohio and that its license
should not be revoked.

Yours very truly,
U. G. DENMAN,
Attorney General.

OHIO BURIAL INSURANCE COMPANY—ASSIGNMENT OF POLICIES TO
UNDERTAKERS.

Where policies are assigned by assured to undertakers on form approved
by insurance company, and such undertakers are officers or representatives of
insurance company, such contract is an attempt to evade section 289.

July 2, 1909.

Hox. Cuas. C. LEM’ER’I‘, Superintendent of Insurance, Columbdus, Ohio.

DeaR Sir:—Your letter of June 18th, requesting an opinion of this depart-
ment upon the following facts as shown by a report of examination of the
Ohio Burial Insurance Company of Cincinnati, Ohio, dated June 15, 1909, a copy
of which you enclosed in your letter, received:

Between January 1, 1909, and June 15, 1909, the Ohio Burial In-
surance Company of Cincinnati paid forty death claims and in all
but eight cases checks in payment of these claims were issued to the
same undertaker under an assignment of the policies by the assured
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to the undertaker. Over half of the policies written by this company
have bzen upon lives of persons who were formerly members of burial
assgeiations, and in all such cases the policies so issued have Leen
assigned to one of the following undertakers: E. S. Robbins, Troy, Oaio,
representing Miami County Benefit Association, Troy, Ohio; J. J. Radel
Company, Cincinnati, Ohio, representing the Cincinnati Benevolent
Burial Association; William C. Siefke & Sons, Cincinnati, Ohio, repre-
senting the Queen City Benevolent Burial Association; Witt & Cook,
Cincinnati, Ohio, representing the Metropolitan Funeral & Burial Asso-
ciation; Toledo Undertaking Company, Toledo, Ohio, representing the
Toledo & Lucas County Burial Association. The above named under- .
takers are eilher officers or representatives of the Ohio Burial Asso-
ciation Company, and in all cases wher2 a former member of one of the
above burial associations has been insured in the Ohio Burial Insurance
Company, the undertaker has secured an assignment of the policy to
himself. The company claims that the blank forms of undertakers’
contracts were prepared and are printed by the undertakers themselves.

The s2ctiou of the statute which covers the question involved in the above
statement of facts is section 289 of the Revised Statutes, which was amended
in 99 O. L. 131 to read in part as follows:

“# & = And it is unlawful for any company, corporation or asso-
ciation, whether organized in this state or elsewhere, either directly
or indirectly, to engage in the business of insurance, * * #* or for
any company, corporation or association, engaged in the business of
providing for the payment of funeral, burial or other expenses of
deceased members, or certificate holders therein, or engaged in the busi-
ness of providing any other Lkind of insurance, to contract to pay or to
pay the same, or its becnefits or any part of either, to any official under-
taker, or to any designated undertaker or undertaking concern, or to
any particular tradesman or business man, so as to deprive the repre-
sentative or family of the deceased from, or in any way to control
them, in the procuring and purchasing said supplies and services in
the open market with the advantage of competition, unless the same is
expressly authorizcd by the statutes of this state, and such statutes
and all laws regulating {he same have been complied with, * * =7

The above statement of facts, in my opinion, indicates that the Ohio Burial
Insurance Company is violating section 249 of the Revised Statutes as above
set forth. The apparent intention of the legislature in enacting section 289,
as evidenced by a reading thereof, was to preévent insurance companies from
“depriving representative or family of the deceased from, or in any way con-
trolling them, in procuring and purchasing undertakers’ supplies and services
in the open market with the advantage of competition.” This is clearly shown
by the absolute prohibition forbidding such companies “engaged in the busi-
ness of providing for the payment of funeral, burial or other expenses of de-
ceased members or certificate-holders from contracting to pay or to pay the
same or ifs bhenefits or any part of either, to any official undertaker, or to any
designated undertaker or undertaking concern, or to any particular trudesman
or bhusiness man, so as to deprive, ete.”

In my opinion it seems clear that the prohibition contained in section 289
is broad emough to include such a situation as is shown by the above quoted.
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statement of facts and the case is made all the stronger by the consideration
of the additional fact that the insurance company has approved and accepted
the form of assignment or contract used in these cases by the undertaker and
that they have done so is shown by the fact that their policies contain the
following provision:

“No assignment to this policy will be binding upon the company
unless made upon forms made by the company and unless notice is given
to the company of such assignment at its home office.”

All of the assignments of policies which have been made to the above
named underiakers have been filed with the company and accepted and approved
by it in accordance with the above quoted provision in their policies. By the
acceptance and approval of such assignments, the company has bound itself to
pay to the undertaker, designated in such assignment, the amount of the policy
conveyed by it, for, by such acceptance and approval it has, in my opinion,
impliedly promised to so pay to the designated undertaker, the amount of such
policy.

The above statement of facts evidences a plan on the part of the insur-
ance company and the undertakers to evade section 289, but I am of the
opinion that such plan is within the scope of said section and that the Ohio
Burial Insurance Company, in carrying out such plan, is “contracting to pay”
the p.olicies or benefits to a designated undertaker or particular tradesman so
as to deprive the representative or family of the deceased from or to control
them in procuring and purchasing undertakers’ supplies and services in the
open market with the advantage of competition, and as there is no express
authorization in the statutes of this state for such a procedure on the part of
this insurance company, it is directly violating the law.

It also seems clear to me that, in the thirty odd cases where payment was
made on policies to “the same undertaker under an assignment of the policies
by the assured to the undertaker,” as stated in the report, the company has
violated the provisions of section 289 of the Revised Statutes, for said section
absolutely prohibits such company from “paying the policies or other benefits
or any part of either to any official undertaker or to any designated under-
taker or undertaking concern or to any particular tradesman or business man,
ete.” Yours very truly,

U. G. DENMAN,
Attorney General.

FRATERNAL BENEFICIARY ASSOCIATION—POWERS OF.

Fraternal bLeneficiary association may not issue certificates to its members
for any benefits other than in case of death or physical disability.
In re The Grand Fralernity.
February 13, 1909.

Hox. Cimras. C. LEmert, Superintendent of Insurance, Columbus, Ohio.

Drar Sir:—Your communication, together with copies of charter, constitu-
tion, by-laws, forms of 20 annual payment life death benefit and combination
benefit certificates of the Grand Fraternity, a fraternal beneficiary association
of Philadelphia, Pa., is received.

You inquire if authority is granted under the fraternal beneficiary act,
passed April 26, 1904, whereby said fraternal beneficiary association may pro-
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vide in its lenefit certificates for payment to members, regardless of dis-
ability, of cash surrender values, loans, payments of dividends and tables of
estimated credits, etc.?

In reply, I beg to say under date of June 29, 1904, your predecessor in office,
Mr. Vorys, submitted to this department in substance this same inquiry, and
under date of August 3, 1904, an opinion was rendered by the attorney general
‘in which it was held that {raternal associations doing business in Ohio could
only provide for the payment of such benefits as are expressly authorized ix
section 5 of the act passed April 26, 1904. Said section is as follows:

“Every association transacting business under this act shall pro-
vide for the payment of death henefits and may provide for the pay-
ment of benefits in case of temporary or permanent physical disability,
either as the result of disease, accident or old age, provided the period
of life at which the payment of benefits for disability on account of old
age shall commence shall not be under seventy years.”

Thereafter, on November 2, 1904, the vice-president of the Grand Fraternity
submitted a brief to the insurance department, which brief was transmitted to
this department, and after a careful examination of the same a second opinion
was furnished your department by the attorney general, in which opinion the
conclusions contained in the opinion of August 3, 1904, were affirmed.

After a careful consideration of these Lwo opinions, and the enclosures sub-
mitted by you, it is my judgment that the ruling of the attorney general as con-
tained in these former opinions is correct and that the act regulating fraternal
beneficiary associations, as passed April 26, 1904, will not permit the issuance
of membership certificates providing for other benefits than those authorized
in section 5 of said act.

Yours very truly,
U. G. DENM\Y,
Attorney General.

’

INSURANCE COMPANY—“UNINCUMBERED REAL ESTATE” DEFINED.

Insurance companies may not invest funds iin veal estate where deed con-
tains resercations, conditions aind restrictions, as such real estate is not unin-
cumbered writhin the meaning of section 3591.

QOctober 19, 1909,

Hox. Crras. C. Leuert., Superintendent of Insuraace, Columbus, Ohio.
Duan Sin:—Your letter of September 21st, in which you request my opinion
upon the following question is received:

May an insurance company, the investments of whose assets are
regulated by sections 3591 and 3598 of the Revised Statutes of Ohio,
fnvest its assets in a first mortgage upon real estate when the deed
conveying title to such real estate to the mortgagor contains the fol-
lowing reservations, conditions and restirictions, to-wit:

“That said prem.ses shall be used for risidence purposes only by
the grantee, heirs and assigns; that no intoxicating liquors of any
Lind shall ever be manufactured or sold on said premisex; thut npo
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dwelling shall be erected or placed on said premises which shall cost
and be of the value less than $3,000, and not nearer than 30 feet from
the front and street line to the front line of the porch, nor nearer than
8 feet from the east line of said premises; that no double or two-family
house, barn, or shop shall be erected or placed on said premises; that
or terrace or apartment house shall be erected or placed on said prem-
ises; that no fence or enclosure of any kind shall be erected or placed
within 60 feet from the front street line of said premises; that the gen-
eral grade shall not be over 14 inches higher than the top of the curb;
that no dwelling shall be erecied or placed on said premises nearer than
20 feet from the east line of East 105th street (formerly Doan street).”

Section 3591 R. S. 0. reads in part as [ollows:

“No joint stock company shall be organized under this chapter with
a less capital than one hundred thousand dollars, and the whole capital
shall, before proceeding to business, be paid in and invested in treas-
ury notes, in stocks or bonds of the United States, in stocks or bonds
of the stale of Ohio, or of any municipality or county thereof, or in
mortgages on unincumbered real estate within the state of Ohio worth
.double the amount loaned thereon. * * #*2”

Section 3598 R. S. O. reads in part as follows:

“A company organized under the laws of this state may invest its
accumulations as follows, * * * 2 In bonds and mortgages upon
unincumbered real estate, the market value of which real estate is at

least double the amount loaned thereon, at the date of investment
% * &

The question involved in your inquiry resolves itself down, under the above
quoted sections of the statutes, to what is the meaning of “unincumbered real
estate” as used in said sections. In considering this question it is advisable
to bear in mind the fact that these sections were passed for the benefit of and
the greater security of the funds of an insurance company in which the policy-
holders and stockholders of such company have an equitable interest, that the
relation of the officers of such insurance company in making investments of
such funds is, to a certain extent, the same as that of a trustee to the fund of
which he has charge, and that, therefore, the powers of such company in mak-
ing such investments as given by the above quoted sections of the statutes,
must be strictly construed with a view to furthering the element of security in
such investments.

Granger C. J., in National Bank of Washington v. Insurance Co., 41 O S.
10, in construing the charter of an insurance company in regard to the powers of
investment of assets given to such company, thereby uses the following language:

“The first section of its charter granted to the insurance company
power to possess and invest effects of every kind, and to sue and be
sued in all courts of justice. This grant of power clothed the company
with capacity to make the loan and take the mortgage and note from
Roberts. Did section twelve take away this capacity? The object of
that section is plain. The safety of policyholders required safe in-
vestments by the company. This section was intended primarily for the
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protection of policyholders and stockholders. * #* #* * YWell-settled
rules require that the courts shall construe its provisions so as to pro-
mote the legislative intent, if this can reasonably be done. * * # #
Legislation has labored 1o secure policyholders and stockholders from
losses by the frauds and misconduct of company officers and agents.”

The above quoted language of Granger, C. J., shows that the policy of our
courts has been to construe laws regulating investment of assets by insurance
companies with a view to promote the greatest security of such investments.

In McComb v. Feidler, 24 O. S. 466, the court adopts the definition of “in-
cumbrance” used by Justice Parsons in Prescott v. Trueman, 4 Mass. 627, as
follows:

“An incumbrance is a paramount right which may wholly defeat
the title of the grantee; it is a weight upon the land which may lessen
its value.”

The following definition of “incumbrance” is found in Bouvier's Law Diec-
tionary (Rawles Revision) page 1008, and in 4 Words & Phrases Judicially De-
fined, page 3519:

“An incumbrance is any right to or interest in land which may
subsist in third persons, to the dimirnution of the value of the estate
of the tenant, bul consistently with the passing of the fee.”

That such a restriction in a conveyance of title as that set forth in your
inquiry “is a weight upon the land which may lessen its value,” and which
diminishes “the value of the estate of the tenant” scarcely affords ground for
argument, for it is unquestionably a limitation upon the right of the grantee
of such a conveyance to freely use the land so conveyed, and it is a matter of
common knowledge that residence districts, upon parcels of which such re-
strictions are most often placed, may within a comparatively short space of
time, and within the life of a mortgage which might be taken on such proyp-
erty by an insurance company, so change that the burden of such a restriction
would lessen its then market value, though at the time of the making of such
mortgage such restriction might, as a matter of fact, actually increase its mar-
ket value.

It has been held in New York, Massachusetts, Rhode Island and Pennsyi-
vania that a building restriction constitutes an incumbrance upon the title of
land such as would give rise to a breach of a covenant against the incum-
brance contained in a subsezquent deed conveying title to the same land. Rob-
erts v. Levy, 3 Abb. Prac. (N. S.) (N. Y.) 316; Irving v. Campbell, 121 N. Y. 353;
Kramer v. Carter, 136 Mass. 504; Jeffries v. Jeffries, 117 Mass. 184; Greene v.
Creichiton 7 R, 1. 1; Bartley v. Foerderer, 12 Pa. 460,

I am, therefore, of the opinion that an insurance company, the investment
of whose assets is regulated by sections 3591 and 3598 of the Revised Statutes
may not invest its assets in a first mortgage upon real estate, the deed convey-
ing the title of which to the mortgagor, contains reservations, conditions and
restrictions such as are set forth in your inquiry.

Yours very truly,
T. G. DENMAY,
Attorney General.
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INSCRANCE—TAX ON PREMITUMS SENT THROUGH MAILS—79TH O. S.
305 CONSTRUED.

Premiums remitted by policyholders to insurance compgny's hoiie office out
of state through mails are considered received by company in state of Ohio with-
in meaning of section 2745.

October 30, 1909.

Hox. Cuas. C. LexEeRrT, Superintendent of Insurance, Columbus, Ohio.
DEAR SIrR:—Your letter of October 21st, in which you ask my opinion upon
the following statement of facts is received:

“The Pittsburg Life and Trust Company in its annual statement to
this department showing its condition as of December 31, 1908, reported
in its exhibit of premiums for taxation purposes $141,397.62.

“On August 12, 1909, it filed an amended report of premiums col-
lected in Ohio for the year 1908 for taxation purposes of $26,959.27 (a
copy of which is herewith enclosed).

“On September 10th, the department forwarded to this company a
letter, of which the enclosed is a copy, and received a reply under date
of September 13th, a copy of which is also enclosed.

“If, as stated by the company, the amended report was ‘intended
to cover the fact that $114,438.53 was remitted in 1908 direct to the
home office of this company ai Piltsburg, Pa., by policyholders of Ohio,
through the mails in cash, checks, drafts, postoffice orders or other
forms of remittance,’ is it the duty of this department to collect 21%%
tax thereon?”’

In reply thereto 1 beg leave to submit the following opinion:

The Pittsburg Life & Trust Company in its note to the amended report
which it filed with you, a copy of which note is included in your letter, stated
that such amended report was submitted after reading, and upon the authority of,
the case of the Mutual Life Insurance Company v. State of Ohio, 79 O. S. 305,
and the question which you ask resolves itself down to the proposition, whether
in that case the supreme court held that premiums sent by residents of this
state to the home office of a foreign insurance company through the mails in
cash, checks, drafts, postoffice orders or other forms of remittance were ‘“re-
ceived by it in the state” within the meaning of section 2745 of the Revised
Statutes of Ohio as such section stood prior to its amendment of March 23,
1909.

The determination of this question involves an analysis of the pleadings
upon which the decision of the supreme court in 79 O. S. 305 was rendered.
The original petition in this case made the following averment:

“Plaintiff says, that in the annual statements to the superintendent
of insurance of the state of Ohio, filed by the defendant in pursuance
of the provisions of said section 2745 for the years hereinafter set forth,
the defendant did mot include therein the premiums received at the
home office of the defendant in the city of New York directly from
policyholders who, at the times of such payment were residents in the
state of Ohio and not paid by such policyholders through any agent of
the defendant in the state of Ohio, the place of such payments being
at such home office in the city of New York.”
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It will be seen from the above quoted allegation in the original petiticen,
which the supreme court passed on in 79 O. S. 305, that the averment was di-
rectly and positively made that the place of payment was “at such home office
in the city of New York,” and in such original petition it was nowhere averred
that the payments alleged to have been made at the home office were sent
through the mails. In view of the condition of the pleadings in the 79 O. S. case,
as above set forth, it is clear that the supreme court could not properly have
passed upon the question presented in your inquiry, and indeed had that court
considered that it was passing on such question adversely to the state it woula
have reversed the judgment of the lower courts which had been in favor of
the state, and would have dismissed the petition. As it was, however, it re-
versed the judgment and remanded the cause for further proceedings. This
the supreme court would not have done had it considered the case as being dis-
posed of finally upon its merits. When the above case was remanded for further
proceedings to the common pleas court of Franklin county, the state filed its
amended petition which contained the following averment:

“The plaintiff further says that in its annual statements to the
superintendent of insurance of the state of Ohio, filed by the defendant
pursuant to the provisions of section 2745 of the Revised Statutes of
Ohio for the years hereinafter set forth, the defendant failed to include
therein in the premiums which were paid to it in the state of Ohio by
policyholders, by depositing the same in the mails within the state of
Ohio, at its request, and addressed to it at its home office in the city of
New York, and which said premiums were carried by the mails to said
home office of said company. Said premiums so remitted to it through
the mails as aforesaid, were paid by policyholders wno were residents of
the state of Ohio at the times such payments were made, and at the
times the policies upon 1which said premiums became payable were
issued.”

To this petition the defendant demurred on the ground that the petition
did not state a good cause of action. Argument was had thereon and the case
now awaits the decision of the common pleas court of Franklin county on such
demurrer.

In the 79 O. S. case it was held by the supreme court, and indeed it is con-
ceded by counsel for the defendant in this case, that any premiums paid to an
agent of the company in Ohio are premiums ‘“‘received by it in the state,” and
hence are subject to the excise tax of 214% under the provisions of section
2745 R. 8. 0.

In view of the present status of the above cas2, and of the fact, there has
go far been no direct decision on this question in Ohio, it follows, therefore,
that if in contemplation of law premiums sent by mail to the home office of
the Pittsbhurg Life & Trust Company by Ohio policyholders are premiums “re-
ceived by it in the state,” it is your duty to collect such tax on the $114,438.53
which was o remitted to said company in 1908.

In 22 Am. & Eng. Dic. of Law, p. 1057, the following rule upon the above
question is laid down and is, I think, the clearly established law of this
country: .

“The United States government through its postoffice department
undertakes, upon receiving the required amount of postage, to forward
any letter received at any postoftice in the United States to the party
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whose address is placed thereon. After the letter is placed in the
postoffice it passes out of the control of the sender and into that of
the person to whom it is directed, and the postmaster or postoffice de-
partment is his agent to forward the letter to him. The right of the
addressee being a property right, he cannot be deprived of it except
by due process of law.”

Illustrations of this principle are found in the following cases:

Johnson v. Sharp, 31 O. S. 611.

U. 8. v. Jackson, 29 Fed. 503.

U. S. v. Johnson, 31 Fed. 725.

Commonwealth v. Taylor, 105 Mass. 172.

McDonald v. Chemical National Bank, 174 U. S. 610.
Tayloe v. Insurance Co., 9 How. 390, and many others.

In this connection the case of Tayloe v. Insurance Co. Supre, is very in-
structive. The question involved in this case was whether the premium on a
fire insurance policy was paid when a letter containing the amount due was
deposited in the mail. The facts were that a contract for insurance was made
by corresponder.ce between plaintiff and defendant. The terms upon which the
company would carry the risk were sent to the insured by letter with instruc-
tions to send check for amount of premium if the terms were satisfactory. The
terms were accepted and the plaintiff mailed a check to the defendant for the
premium. Before the letter reached its destination the building insured was
burned. One of the conditions of the policy of insurance was that no insurance
was binding on the company until the premium was actually paid, and that
credit should not be given by an agent for a premium under any circumstances.
It was claimed by the insurance company that the premium was not actually
paid and that consequently it was not liable. The court, however, held that the
premium was actually paid when the letter containing the check for the amount
was deposited in the postoffice.

In view of the above authorities, therefore, I am of the opinion that the
premiums remitted by policyholders of the Pittsburg Life & Trust Company in
the year 1908 direct to the home office of said company at Pittsburg, Pa.,
through the mails in cash, checks, drafts, postoffice orders or other forms of
remittance, which premiums were reported by said company to amount to
$114,438.563, were “received by it in the state” of Ohio during the year 1908,
within the meaning of section 2745 Revised Statutes of Ohio prior to its amend-
ment, March 23, 1909, and that, therefore, it is your duty to collect the 234%
tax thereon, provided for by said section 2745 of the Revised Statutes of Ohio.

Yours very truly,
U. G. DEXMAY,
Attorney General.

INSURANCE — FRATERNAL BENEFICIARY ASSOCIATION — NATIONAL
COUNCIL DAUGHTERS OF AMERICA BENEFICIARY DEPARTMENT,

Fraternal beneficiary associations incorporating in Ohio must do so under
section 3631-21. Such associations must adopt national fraternal congress rates.

Fraternal beneficiary associations ezisting prior to April 26, 1904, may con-
tinue business and erercise all powers not inconsistent with fraternal beneficiary
association act.
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September 9, 1909.

Hox~, Cuas. C. Lewverr, Superintendent of Insurance, Columbus, ORio.

Dear Sir:—Your letter of September 4th, requesting my opinion whether
the National Council Daughters of America Benefit Department, a fraternal
beneficial association which was organized and doing business in Ohio, with its
home office in Ohio, on April 26, 1904, the date of the passage of the present
fraternal act, and which pays maximum death benefits of $250, may be incor-
porated or reincorporated under the present fraternal act, received.

In reply, I beg leave to state that I have carefully examined the papers
and data submitted with your letter, and also the brief submitted on the ques-
tion of said company. From these papars the facts appear to be that the Na-
tional Council Daughters of America Benefit Department is conducted by the
National Council of the Daughters of America for the purpose of reinsuring such
local councils or lodges of that order as may choose to avail themselves of the
benefits granted under the laws of the benefit department of that order. This
is done by such local council making application to the national council, which
application contains a list of ali members of such local council in good stand-
ing therein between certain ages, such application being accompanied by a fee
of twenty-five cents per name, said fe: covering first month’'s premium. There-
upon, said council becomes a member of said benefit department, and upon
the death of any member of said local council, and the proper proof of such
death to said national council, said national council pays to said local council
the amount of death or funeral benefit to which said member may-—under the
laws of said benefit department in no casz to exceed $250—be entitled; said
local council thereupon pays amount of said death benefit to the beneficiary of
said deceased member.

The provisions applying to the facts in this case are those of section 3631-23p
R. S. O., which reads in part as follows:

“Nothing contained in this act shall be construed to affect or apply
to grand or subordinate lodges of Masons, Odd Fellows or Knights of
Pythias (exclusive of the insurance branch of the supreme lodge
Knights of Pythias), or to similar orders which do not issue insurance
certificates, nor to local lodges of an association now doing business in
this state, that provide death benefits not exceeding three hundred dol-
lars to any one person, or disability benefits not exceeding three hun-
dred dollars in any one year to any one person, or both; nor fo any
contracts of reinsuraitce of or between such local lodges of such asso-
ciation now doing business on such plan in this state, * % *

The certificate issued by the National Council Daughters of America Bene-
fit Department, a copy of which is included among the papers submitted by
you, is one of reinsurance, inasmuch as the National Council Benefit Depart-
ment in no way obligates itself {0 pay the amount of such certificate to the
member named therein, but merely agrees to reimburse the local council of
which such person is a member, for the amount of dzath benefit not exceeding
$250, which shall be paid by such local council to such member. The following
definition of reinsurance is found in Vance on Insurance, page 61:

“Reinsurance is a contract whereby the reinsurer agrees to assume
the whole, or a part, of a risk undertaken by the original insurer. In
its nature it is not different from the contract of original insurance,
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but it possesses some peculiarities. The contract is personal between the
insurer and the reinsurer, and the original insured is no party to it.”

Bouvier defines reinsurance as follows:

“Insurance effected by an underwriter upon a subject against cer-
tain risks, with another underwriter, on the same subject, against all
or a part of the same risks, not exceeding the same amount, * * =*
There is no privity of contract between the original assured and the
reinsuer, and the reinsurer is under no liability to such original
assured.”

2 Bouvier’'s Law Dict. 864.

It is clear that in this case the beneficiary of the member of a local council
insured as aforesaid, would have no right of action against the National Council
D. of A. Benefit Department, and that there is no privity of contract between
such member and the National Council of D. of A. Benefit Department. Indeed,
the claim is specifically made in the brief submitted by the company that this
is a contract of reinsurance.

) I am, therefore, of the opinion that the underlined portion of the above

quoted section 3631-23p R. S. O. is exactly applicable to this case, and was
intended by the framers of this act to apply to just this class of insurance.
Such being the case, I am of the opinion that the National Council D. of A.
Benefit Department is totally exempt from ¢l of the provisions of the fraternal
beneficiary association act, for stronger language to so exempt them could
scarcely have been used than the following, found in the first part of the ahove
quoted section:

“Nothing contained in this act shall be construed to effect or apply
to, ete.”

Therefore, as the provisions and regulations of the fraternal beneficiary asso-
ciation act do not in any way affect or apply to the National Council D. of A. Ben-
efit Department, such association cannot avail itself or be governed by any of the
provisions of such act, and, therefore, cannot incorporate under such act. I
use the term “incorporate” rather than that of “reincorporate” as used in
3631-23 of sald act, for the reason that there is no general or special provision
in the Revised Statutes of Ohio for “reincorporation” of such an association,
and, therefore, the word “reincorporate” as used in section 13 must be held to
mean ‘“‘incorporate.”

I am further of the opinion that even should such association aforesaid so
alter its plan of insurance as to come within the meaning of and be governead
by the provisions of the fraternal beneficiary association act, it would, should
it desire to incorporate under such act, be compelled to accept and be governed
by all of the provisions of such act.

Section 3631-23 of said act reads as follows:

“Any association now engaged in transacting business in this state,
may exercise, after the passage of this act, all of the rightg conferred
thereby, and all of the rights, powers and privileges now exercised or
possessed by it under its charter or articles of association not incon-
sistent with this act, ‘or it may be reincorporated hereunder. But no
association already organized shall be required to reincorporate here-
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under, nor shall it be required to adopt the rates prescribed herein for
new associations, in order to avail itself of the privileges of this act,
and any such association may amend its articles of association from
time to time in the manner provided therein, or in its constitution or
laws, and all such amendments shall be filed with the superintendent
of insurance and shall become operative upon such filing unless a later
time be provided in such amendments, or in its articles of association,
constitution or laws.”

It is evident from a careful reading of this section that the framers thereof
had two plans in mind, the first being that any association engaged in trans-
acting insurance business in Ohio at the time of the passage of the act, might
continue {o exercise all of the rights, powers and privileges which it was ex-
ercising at the time of the passage of the act under its charter or articles of
association, which powers and privileges were not inconsistent with the act,
and also might exercise all of the rights conferred by the act, or it might in-
corporate under the act. Should it adopt the first plan, the section further pro-
vides that it should not be required to incorporate under the act nor to adopt
the rates prescribed in the act for new associations, but I am of the opinion
that should it decide to adopt the second plan, as outlined by this section,
namely, that of an incorporation under the fraternal beneficiary association act,
it must do so under the provisions of section 3631-21 of said act, which governs
and prescribes the manner in which associations shall incorporate under such
act. Among the provisions of section 3631-22 js that which prescribes that
such association so incorporating must have a “rate of regular payments or
assessments which shall not be lower for death benefits than those required by
the National Fraternal Congress Table of Mortality, with interest at four per
cent. per annum.”

Yours very truly,
U. G. DENMANX,
Attorney General.
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(To the State Inspector of Oils)

OIL MUST BE INSPECTED IN THE BARREL.
January 8th, 1909.

Hox. W. H. Puirps, State Inspector of Oils, Columbus, Ohio.

Dear Sir:—I desire to acknowledge the receipt of your communication with
reference to the inspection of single barrel shipments of oil. You inquire
whether or not it is a sufficient compliance with the statute for an inspector
to have samples of oil sent to him for inspection purposes, and thus avoid
going to the point where the oil has been shipped.

‘In reply thereto permit me to say that in my opinion this will not be a
compliance with the statute. The purpose of the act providing for the inspec
tion of oils is to protect the general public. It is the duty of the inspector and
his deputies to make inspections of the shipments ofi oil for the purpose of
determining whether or not the oil is up to the standard. The provisions of
the act cannot be effectually carried out by a deputy who seeks to avoid
making inspections by having a sample of oil sent to him. While there may
be no fraud in sending a fair sample, it is the duty of the inspector to inspect
and brand the package itself.

Very truly yours,
U. G. DENMAN,
Attorney General.

OILS—DEPUTY INSPECTORS OF, ENTITLED TO ALL FEES EARNED
DURING YEAR, NOT EXCEEDING $1,200.

. February 3rd, 1909.

Hox, WmuriaM "H. PHIPPS, State Inspector of 0Oils, Columbus, Ohio.

DeAR SIrR:—Your communication of February 2nd is received in whlch
you submit in substance the following inquiry:

From June 1st to December 31st, 1908, Mr. Albert Bauer, deputy oil in-
spector of Franklin county, has earned $841.86 fees for the inspection of oils.
Qut of said fees he has been paid at the rate of $100 per month for seven
wonths, beginning June 1st, 1908. This leaves a balance of $141.86 to his credit.
The total fees earned by said inspector during the month of January, 1909, i
$38.46. Query: Is Mr. Bauer entitled to have the deficiency in his compen-
sation for the month of January, 1909, made up out of said balance of $141.867?

In reply I beg to say section 6 of the law regulating the inspection of oils,
gasoline and naphtha provides that

“‘each deputy inspector shall receive for snuch inspections as he may be
called upon to make under the provisions of this act a fee of three
cents for each and every barrel of oil of fifty gallons which he shall
so inspect, payable out of the fees as provided in section 7 hereof, and
not otherwise; provided that no deputy inspector shall receive more
than $1,200 in any year.”
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TUnder this section a deputy inspector is clearly entitled to all the fees
earned not in excess of $1,200 in any one year.

Section 1 of said law provides that the term of the state inspector of oils
shall begin on the 15th day of May of each even numbered year. I am, there-
fore, of the opinion that in enforcing the provision in section 6, “that no deputy
inspector shall receive more than $1,200 in any one year,” the compensation
should be based upon the total amount of inspection fees earned during each
inspection year, and that such inspection year shoud be held to begin on the
15th day of May annually. It follows, therefore, that Mr. Bauer is not only
entitled to the balance of $141.86, but to all other inspection fees earned by
him during the year ending May 15th, 1909, not in excess of $1,200.

Yours very truly,
TU. G. DeEN)IAY,
Attorney General.

PETROLETUM SHIPPED FROM OTHER STATES—INSPECTION OF.
February 23rd, 1909.

Hox. W. H. PuIprPs, State Inspector of 0ils, Columbus, Ohio.

Dear SIrR:—Your communication is received in which you submit sub-
stantially the following inquiry:

Any petroleum products shipped directly from refineries in Pennsylvania
or other states to the consumers thereof in Ohio, and also when such con-
sumers in Ohio receive the same as result of an order for said petroleum
products made by a third party to said foreign refineries in behalf of said
consumers, subject to the state inspection laws of Ohio pertaining thereto as
found in chapter 15 of the Revised Statutes?

Replying thereto, I beg to say that section 394 of said chapter 1§ provides:

Are petroleum products shipped directly from refineries in Pennsylvania
a product of petroleum, or into which petroleum or any product of
petroleum enters or is found as a constituent element, whether manu-
factured awithin this state or not, shall be inspected, as provided in
this chapter, before being offered for sale or sold for consumption for
illuminating purposes within the state, and such inspection shall be
conducted as herein provided, in the following manner: * * #*»

Section 395 of said chapter of the Revised Statutes provides:

“The inspectors and their deputies are required to test the quality
of all mineral or petroleum oils, or any oil, fiuid or substance, which
(Is) a product of petroleum, or into which petroleum or any product of
petroleum enters, or is found a constituent element, which is offered
or is intended to be offered for sale for illuminating purposes in this
state, ® * #®*v

Sectlon 397 of said chapter 15 provides a penalty for violations thereof as
follows:

“If any person for or as agent for any other person shall sell, or at-
tempt to sell, to any person in this state any such oils to be coasumed

28-A. G,
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within this state for illuminating purposes, whether manufactured in
this state or not, before having the same inspected as provided in this
chapter, he shall be fined in any sum not less than one hundred and
not exceeding.three hundred dollars; % % =7

I am of the opinion that these sections make mandatory the inspection of
petroleum products which are shipped into Ohio, the object being for the pro-
tection of the general public, including the consumer. The above statutes seem
to be clear in thus providing, and to hold otherwise would render null and
void our inspection laws as to petroleum products shipped directly from re-
fineries in other states to consumers in Ohio.

Yours very truly,
U. G. DENMAN,
Attorney General.

OIL—INSPECTION OF BOOKS OF OIL. COMPANY—EMPLOYING BOOK-
KEEPER FOR SAME—SALARY OF INSPECTOR FOR SAME.

Inspector of oil may not pay deputy a salary for examining books of oil com-
pany, but such deputies are to receive compensation in fees as provided by
statute; nor can a bookkeeper be employed for inspecting books, as such inspec-
tion is part of duty of deputy oil inspectors.

April 30th, 1909.

Hoxn. WitLiaM H. PHrPPS, State Inspecior of Oils, Department of Oil Inspection,
Columbus, Ohio.
DeAR Sir:—Your letter of April 20th received, in which you ask the fol-
lowing questions: )

1. Whether you may legally pay a salary to your deputy inspector
of oils, at Lima, for examination of the books of the Solar Refining
Company, in regard to the shipments of oils from that point, and

2. Whether you may legally employ a bookkeeper in Cleveland to
examine the books of the refineries in that city in regard to the ship-
ments of oils from that point, and may lawfully pay him a salary
therefor.

The answer to both of these questions in my opinion is in the negative.

House bill No, 1275, passed May 9th, 1908, 99 Ohio Laws, 513, which repeals
sections 394, 395 and 396 of the Revised Statutes provides in section 3 of said
act as follows:

“The state inspector of oils shall appoint a suitable number of
deputy inspectors of oils who shall have the same qualifications as the
inspector, and who shall be empowered to perform the duties of in-
spection, and be liable to the same penalties as the state inspector of
oils.” .

Section 6 of said act provides as follows:

“Fach deputy inspector Shall receive for such inspections as he
may be called upon to make under the provisions of this act, a fee of
three cents for each and every barrel of oil of fifty (50) gallons which
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Tie shall so inspect, payable out of the fees collected as provided in sec-
tion 7 hereof, aid not otherwise; provided, that no deputy inspector
shall receive more than $1,200.00 in any year.”

Section 3 is the authority under and by virtue of which you may appoint
deputy inspectors of oil, and section 6 provides the manner in which such deputy
inspectors shall be paid. In both of these sections the duties of such deputy
inspectors are stated to be those of the “inspection of oils,” and section 6 pro-
vides that they shall be compensated in the manner there set forth “for such
inspections as he may be called upon to make under the provisions of this
act.” Section 10 provides the manner in which the actual inspection or test
of such oils shall be made.

Section 11 reads in part as follows:

“The inspector shall prepare the forms of all stencils and brands
provided for in this chapter, and also all general regulations and rules
for inspection not inconsistent with the terms and provisions of this
chapter.”

And it would appear from this that you would have, under this section,
the power to require your deputies to make such inspections of the books of
the various refineries throughout the state as you may, in your discretion, deem
necessary for a complete and adequate inspection of all such oils produced by
such refineries, such inspection of books being, in my opinion, “not inconsistent
with the terms and provisions of this chapter,” and it is my opinion that your
deputies would under the provisions of this act be required to perform such
duties without any other or further compensation than that provided in section
6 of said act. Should you find that this would work a hardship on your force
of deputies, as it is now constituted, you would in my opinion, under section
3 of this act, be empowered to increase their number to such an extent
that you could so divide up among them the duties of inspecting such books
as not to unduly burden any particular deputy or deputies, inasmuch as said
section 3 empowers you to appoint a ‘“‘suitable number of deputy inspectors of
oils.” This mode of procedure would, I think, enable you to legally attain the
end you desire without unduly burdening your deputies, until such time as you
can apply to the legislature for relief.

Yours very truly,
U. G. DENMAN,
Attorney General.

OIL—INSPECTION OF BY STATE OIL INSPECTOR AT COLUMBTUS
BARRACKS.

State Oil Inspector has not authority to inspect oil in territery ceded by
state to federal government as military reservation.
June 25th, 1909.

Hox. W. H. Pureps, State Inspector of Oils, Colunbus, Ohio.

DeAr Smr:—1I1 acknowledge receipt of your letier in which you state that
the oil used for illuminating purposes at the Columbus Barracks, Ohio, has
been procured in the state of Indiana, shipped to Ohio and so used without heing
inspected, and that the officer in charge refuses to have said oil inspected.
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You inquire if, under the law of the state of Ohio, as state inspector of
oils, you are not authorized and required to make inspection of this oil.

The Columbus Barracks being a federal military reservation, your inquiry
presents the interesting question as to whether the state of Ohio has jurisdic-
tion over the same. It is true that section 12 of “An act to provide for the
inspection of oils, gasoline and naphtha,” 99 O. L. 513, provides that “any oil
intended for sale for illuminating purposes within the state, as defined herein,
shall be inspected within this state, etc.”

Section 398 of the Revised Statutes of Ohio provides that:

“Whoever knowingly uses for illuminating purposes any oil or
product of petroleum, except such oil known as crude petroleum, before
the same has been inspected and branded by a chief inspector or his
deputy, as hereinbefore provided, shall be fined in any sum not exceed-
ing one hundred dollars nor less than twenty dollars.” '

These general statutes make it mandatory that the oil used at the Columbus
Barracks for illuminating purposes shall be inspected by authority of the state
of Ohio, unless the state is precluded from exercising jurisdiction in the
premises by reason of federal inhibition.

The 17th paragraph of section 8 of Article I of the constitution of the
United States provides that congress shall have power

‘“to exercise exclusive legislation in all cases whatsoever, over such dis-
trict (not exceeding ten miles square) as may, by cession of particular
states and the acceptance of congress, become the seat of the govern-
ment of the United States, and to exercise like authority over all places
purchased by the consent of the legislature of the state in which the
same shall be, for the erection of forts, magazines, arsenals, dock-yards,
and other needful buildings.”

It is a fact that the territory in question has been ceded by the state of
Ohio to the federal government as a military reservation and authority for the
state so doing is found in section 23-7¢ Revised Statutes, towit:

“That the consent of the state of Ohio is hereby given, in accord-
ance with the seventeenth clause, of the first article of the constitution
of the United States, to the acquisition by the United States, by pur-
chase, condemnation, or otherwise, of any land in this state required for
sites for custom, houses, court houses, postoffices, arsenals, or other pub-
lic buildings whatever, or for any other purposes of the government.”

Section 23-7b of the Revised Statutes of Ohio provides that:

“Exclusive jurisdiction in and over any land so acquired by the
United States shall be, and the same is hereby ceded to the United
States, for all purposes except the service upon such sites of all civil
and criminal process of the courts of this state; but the jurisdiction so
ceded shall continue no longer than the said United States shall own
such lands.”

I therefore conclude that because of these constitutional and statutory pro-
vislonsg your authority does not extend to the military reservation of the federal
government situated within the state of Ohio. This conclusion is fully sus-
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tained by the court’'s opinion in the case of State of Okio v. Tho.nas, 173 T. S.
277, wherein the court held that:

“A governor of a soldiers’ home which is under the sole jurisdie-
tion of congress is not subject to the state law concerning the use of
oleomargarine, when he furnishes that article to the inmates of the
home as part of the rations furnished for them under appropriations
made by congress therefor.”

The fact that in the case under consideration the military reservation has
been ceded to the United States and that the oil furnished therefor was under
appropriations made by congress, makes the above case directly in point ana
clearly decisive of the question raised in your letter. This conclusion is further
sustained by the cases of Tcin v. Davis, 100 U. S. 257, and Ez parte Siebold, 100
U. 8. 371. These cases concur in upholding the paramount authority of the
federal government, under circumstances similar in effect to those set forth
in your letter.

The supreme court of Ohio in 19 O. S.. at page 306 in the case of Siitks v.
Reece in determining a cause of action wherein the same issue was raised,
reached the following conclusion as stated in the second paragraph of the syl-
labus thereof, towit:

“When territory for such purpose is so purchased by ‘the consent
of the legislature of the state in which the same shall be,’ the govern-
ment of the United States is invested, under the provisions of the
same section, with exclusive jurisdiction over the same and its appur-
tenances, in all cases whatsoever.”

Without the recital of further authority it is sufficient for me to state that
in my opinion you are without jurisdiction to make the inspection inquired
about. Yours very truly,

U. G. DENMAN,
Attorney General.

OIL—STATE INSPECTOR OF—COMPENSATION OF DEPUTIES.

Deputy inspectors may not receive sum greater than aggregate of his fees
even though fees be less than $100 per month or less than $1,200 per year.
Deputy inspector only entitled to $100 a wonth for time served as such.

June 29th, 1909.

Hox~. WiLniaar H. Pmreps, State Iaspecior of 0ils, Columbus, Ohio.

Diar Sm:—I acknowledge receipt of your communication of June 25th,
in which you state that as state inspector of ¢il you are authorized to appoint
a suitable number of deputy inspectors of oil, and that said deputy inspectors
shall receive a fee of three cents for each and every barrel of oil of fifty gallons
which he shall inspect, provided that no such deputy inspector shall receive more
than $1,200.00 in any year. You then inquire what amount of compensation
such deputy inspector would be entitled to when serving less than a year, and
when the fees so earned by such deputy inspector would not amount to $100.00
per month. You also inquire what would be the proper compensation to be re-
ceived by such deputy inspector in case the fees so earned would aggregate to
exceed $100.00 a month for the number of months less than a year so served
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by such deputy inspector. The authority conferred upon you as state inspector
of oil, and the compensation to be received by such deputy inspector of oil,
as may be appointed by you, is found in an act “to provide for the inspection
of oils, gasoline and naphtha,” 99 O. L. 513. Section 1 of the sald law pro-
vides that the term of the state inspector of oils shall begin on the 15th day
of May of each even numbered year.

It therefore follows that such inspection year should be held to begin on
the 15th day of May annually.

Section 6 of said act provides that

“each deputy inspector shall receive for such inspections as he may
be called upon to make under the provisions of this act a fee of three
cents for each and every barrel of oil of fifty gallons which he shall
so inspect, payable out of the fees collected as provided in section seven
hereof, and not otherwise; provided, that no deputy inspector shall re-
ceive more than twelve hundred dollars ($1,200.00) in any year.”

From the provisions of this section it is seen that the deputy inspector is
authorized to receive a maximum salary in fees of $1,200.00 per year. This
would be at the rate of $100.00 per month. TUnder the provision as found in
sections 1, 3 and 6, an appointment by you as inspector of oils of a deputy in-
spector at such time that his period of service would be less than a year,
would be proper and legal.

By the terms of said section 6, such deputy inspector is to receive a fee
of three cents for each barrel of oil of fifty gallons which he shall inspect, and
that no deputy inspector shall receive more than $1,200.00 in any year.

An analysis of this and other sections of the act leads me to the conclu-
sion that such deputy inspector cannot receive for his services a greater sum
of money than the aggregate of his fees, even though such aggregate be less
than $100.00 per month, or less than $1,200.00 per year.

Your second inquiry presents a more interesting, and perhaps more difficult,
question. If a deputy inspector is appointed at a time, or should be dismisSed
at such time, his period of service would be less than a year, and his fees as
such inspector during said period would aggregate to exceed $100.00 per month,
and yet not exceed the sum of $1,200.00, the question is then fairly presented,
to what amount of compensation is he entitled? If such deputy inspector has
made inspections for one year, and his fees under section 6 of said act should
aggregate $2,000.00, it is clear that he would be entitled to but $1,200.00, that
sum being the maximum allowed him by law.

Suppose a deputy inspector in one of our large cities, say Cincinnati or
Cleveland, would serve as deputy inspector for a period of five months, and
during the five months his fees would aggregate $1,200.00, and a successor to
him would be appointed, and during the five months immediately following, the
successor should earn $1,200.00 in fees, can it be said that the first inspector
would be entitled to $1,200.00, and a second inspector, in case he, too, should
sever his relationship as such inspector, would be entitled to $1,200.00 also?
I think this is a practical illustration of your inquiry, and muvst be answered
in the negative.

I am, therefore, of the opinion that no deputy inspector under you is en-
titled to receive for any year, or fraction thereof, a sum of money as compen-
sation in excess of $100.00 per month for the time so served as such deputy in-
spector. To conclude otherwise would, in my opinion, be in direct contraven-
tion of the terms of the act, and the clear legislative intent in the enactment
thereof. Yours very truly, U. G. DENMAN,

Attorney General.
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SIGNAL OIL OF RAILROADS SUBJECT TO INSPECTION.
December 15, 1909.

Hox. W. H. Purres, State Inspector of Oils, Columbus, Ohio.

Dear Sig:—In compliance with your request of December 10th for an
opinion upon the question whether it is your duty to inspect signal oil used
by railroads in this state, such oil having a higher flash test than that pre-
scribed by the statute, and being in part a petroleum product, I beg leave to
submit the following opinion:

Section 398 of the Revised Statutes of Ohio reads as follows:

“Whoever knowingly uses for illuminating purposes any oil or
product of petroleum, excapt such oil known as crude petroleum, before
the same has been inspected and branded by a chief inspector or his
deputy, as hereinbefore provided, shall be fined in any sum not exceed-
ing one hundred dollars.nor less than twenty dollars.”

Section 12 of an act “To provide for the inspection of oils, gasoline and
naptha,” passed May 9, 1908, 99 O. L. 513, reads in part as follows:

“2 % Nothing contained in this chapter shall be so construed as
to require the inspection of miner's lamp oil; nor the inspection of fuel
oil for fuel purposes under boilers for generating steam, furnaces, or
retorts, in lieu of other fuel in manufacturing plants; nor the inspec-
tion of gas making material when sold to gas works for the manufacture
of gas.”

The above quoted section 398 makes it unlawful for anyone to use oil re-
quired to be inspected under the provisions of law regulating the same, and,
therefore, if signal oil is such as is required to be inspected under the law, it
is your duty so to inspect it before it is used by railroads in this state.

The above quoted paragraph of section 12 of the act of May 9, 1908, and
section 398 R. S. O. except certain kinds of petroleum oils from inspection, and
I am of the opinion that, under the well-known rule of statutory construction,
to-wit, the “rule of enumeration and exclusion,” the intention of the legislature,
as evinced by said sections above guoted, was that all petroleum oils other than
those specifically excepted therein, should be inspected by you before use. I
am therefore, of the opinion that it is your duty to inspect or cause to be in-
spected all signal oil before the same is used by railroads within this state.

Yours very truly,
U. G. DENMAN,
Attorney General.
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(To the State Highway Commissioner)

ROADS AND HIGHWAYS—STATE AID FOR IMPROVEMENT — UNEX-
PENDED BALANCE MAY BE TURNED INTO PIKE REPAIR FUND OF
COUNTY.

February 2, 1909.

Hox~. Jaymes C. WoxDERS, State Highway Commissioner, Columbus, Ohio.

DEeAR Sir:—In your letter of January 25, you state that Huron county prior
to January 1, 1908, filed the usual application with the state highway depart-
ment for state aid for pike repairs, and aso applied for state aid for construec-
tion work. You state that after paying the state’s part for the construction
work performed during 1908 there is left a balance of about $1,700 out of the
amount set aside for Huron county. You ask whether this balance may be
forwarded to the treasurer of Huron county to become a part of the pike re-
pair fund of said county.

Section 31 of the act approved May 9, 1908, 99 O. L. 318, provides that

‘“the county commissioners of any county that have filed or may here-
after file petitions for the apportionment of the aid to such county for
repair may, with the consent of the state highway commissioner, use
part of such apportionment for construction and any residue remaining
for repair, in any case to be under the provisions of this act.”

I believe, therefore, that you may forward this Dbalance upon receiving
a properly certified statement setting out that during 1908 the county com-
missioners have levied on the total tax duplicate of such county a tax suf-
ficient to equal the amount to be apportioned to such county by the state for
its repair fund.

Very truly yours,
U. G. DExiAY,
Attorney General.

ROADS AND HIGHWAYS—CONTRACT FOR IMPROVEMENT—EMER-
GENCY WORK.

No responsibility on part of state for contracts let or work performed in
an emergency unless highway commissioner approves contract from beginning.

March 25th, 1909.

Hox. JaMEs C. WoXDERS, State Highway Commissioner, Columbus, Ohio.

DeAR SIkR:—In your communication relative to the Akron & Medina road,
in Summit county, you state that the bills approved by your department for con-
struction work under contracts and in strict conformity with the act of 99 O. L.
308, amounted to $13,746.78. That subsequent to the performance of this
work and by reason of an emergency due ito a subterranean lake under such
road, the county commissioners had additional work performed to the amount



ATTORNEY GENERAL. 361

of $1,004 without the letting of contracts and without complying with the
provisions of the act of 99 O. L. 308.

You ask whether, under section 15 of this act, you should make your ap-
portionment upon the basis of $13,746.78, or whether you should include in
your apportionment the additional sum of 31,004 certified to you by the county
auditor of Summit county.

Section 15 of the act of 99 O. L. 308 provides:

“Upon the completion of any highways rebuilt or improved under
the provisions of this act, the state highway commissioner shall imme-
diately ascertain the total cost and expense of the same and apportion-
ment of the total cost and expenses between the state, the county and
the township or townships and abutting property, and the state high-
way commissioner shall certify the total expense of said improvement
to the county commissioners and to the trustees of the township or
townships and abutting property owners respectively, signifying the
amounts contracted to be borne by the state, the county and the town-
ship or townships and the abutting property as provided by this act.”

Section 14 of the same act sets out the requirements as to advertising for
bids, letting of contracts, etc. It is clear from this and other sections of this
act that there is no responsibility on the part of the state or its officers for
contracts let or work performed unless the state highway commissioner has
directed and approved such contracts and work from the beginning.

I am of the opinion, therefore, that you should make your apportionment
upon the basis of $13,746.78, since this was the amount expended in conformity
with the provisions of the act which sets out your power and authority. The
provision for the payment of the additional $1,004 should be made by the county
commissioners. Very truly yours,

U. G. DEXMAN,
Attorney General.

ROADS AND HIGHWAYS—APPLICATION FOR IMPROVEMENT—
AMENDMENT OF SAME.

An application for improvement for three different strips of roads at least
one-third of nile in length is not to be construed a mile or wmore of road on
any oie of such three strips.

An amended application of April 15 cannot be considered in wmaking ap-
poitiviinent of appropriation for this year.

April 28th, 1909.

Hox. JarMrs C. WoNDERS, State Highway Commissioner, Columbus, Ohio.

Deap Sir:——In your letter of April 20th you state that the county commis-
sioners of Meigs county have filed an application for the improvement of three
different strips of road, each at least one-third of a mile in length, under the
provisions of the state highway law, 99 O. L. 308. You ask whether such ap-
plication is valid and also whether your department may, under the state high-
way law, construct a mile of one of such three roads instead of one-third of

.a mile of each.

Sections 8 and 9 of 99 O. L. 308 do not give the state highway commissioner
power to consider and act upon an application unless such application is for
the construction of a road or section of road
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“at least one mile in length, or being less than one mile in length, in
an extension or connection with some permanently improved or paved
street or permanently improved highway of approved construction, ete.”

Since this provision of the law was not complied with and since it was
evidently the intention of the county commissioners to have about one-third
of a mile of each of the three roads mentioned in their application improved, I
am of the opinion that such application is not in compliance with the law and
should not be considered. In my opinion, therefore, such application does not
warrant your construction of a mile or more of road on any one of such
three sections.

You also present an amended application of the county commissioners of
Wayne county, dated April 15, 1909, asking that the length of road to be im-
proved under their application of December 26th, 1907, be extended from one
mile to a mile and a half.

Section 6 of 99 O. L. 308 provides that:

“The highway commisisoner shall only consider petitions for appor-
tionment of the appropriation of any year that have been filed before
January 1st preceding the date when such appropriation is available.”

Since the amended application of April 15, 1909, is, in effect, a new ap-
plication for the construction of a half mile of road, and since the state high-
way law makes no provisions for the filing of such amended application, sub-
sequent to January 1st of each year, I am of the opinion that the amended ap-
plication of April 15th cannot be considered by you in making your apportion-
ment of the appropriation for this year.

Yours very truly,
U. G. DENMAN,
Attorney General

PAVING OF COUNTRY ROAD OCCUPIED BY ELECTRIC RAILWAY —
- AMOUNT OF EXPENSE TO BE PAlD BY RAILWAY COMPANY.

In absence of any provisions in grant to eleciric railway company Such
company can only be made to keep up paving after such paving is completed.

April 30th, 1909.

Hox. Jayxes C. WoxDERS, State Highway Commissioner, Columbus, Ohio.

DEAR Sir:—In your letter of April 22nd you state that “it is desired to
pave with brick a country road that is occupied along the center by an electric
railroad,” and ask whether the railroad company can be compelled to pave
over the place occupied by its track and ties.

Section 3443-9, Bates’ Revised Statutes, provides, as to street railroads out-
side of municipalities, that:

“All such companies shall have power to occupy and use for their
tracks, cars and necessary fixtures and applianct_as, the public highways
outside of cities and villages with the consent of the public authorities
in charge of or controlling such highways, etc.”
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Section 31443-13, Bates' Revised Statutes, provides that:

“Such companies shall be subject to the same regulations now pro-
vided for street railroads, in so far as the same are applicable, and
shall have all the powers in so far as they are applicable, that other
street railroad companies have.”

Section 1536-183, Btaes’ Revised Statutes, provides that:

“The right to construct such railway within or beyond the limits
of an unincorporated village, can be granted only by the county commis-
sicners, by order entered on their journal; and after said grant or re-
newal of any grant shall have been made, whether by general or special
ordinance, or by order of the county commissioners, neither the mu-
nicipal corporation nor the county commissioners shall release the
grantee from any obligations or liabilities impos2d by the terms of said
grant or renewal of a grant during the term for which said grant or
renewal shall have been made.”

County commissioners clearly have the power to provide, in any grant to
an electric railroad, that such railroad may be compelled to pave or otherwise
repair the part of the public highway covered by its tracks, just as a city
council has this power. The county commissioners not only have the power, but
it is their duty to enforce such provisions of a grant to such railroad com-
pany. The City of Columbus v. Street Railroad Company, 45 O. S. 98.

Where, however, no such specific provision for a new paving has been set
out in the grant of the county commissioners, the company cannot be com-
pelled to pave, but may be compelled to keep the paving in repair after such
paving is completed. In other words, the company is required to repair but
not bcund to improve the road.

Elliott on Roads and Streets says in section 777 :

“We suppose that it is safe to affirm that the assumption should be,
where there is nothing evidencing the contrary, that the local authori-
tics did not intend to relieve the private corporations from the duty
of repairing, for, in the absence of a provision relieving it from that
duty, the law would imply that it exists. ® # It is probably true that,
under the rule as now declared, in the majority of cases, as much as can
be safely said is, that the railway company is under a general and con-
tinuous duty to repair, but is not bound to improve. This conclusion, it
is, perhaps, hardly necessary to add, is relevant and valid only in cases
where the form of the contract is such as to exonerate the company
from the general duty, for, as we have repeatedly said, the contract is
controlling and by it the rights and duties of the parties are to be
measured and determined.”

I am of the opinion, therefore, that a railroad company in the above case
can be compelled to pave only when provision for such paving has been made
in the grant of the county commissioners for the use of the public highway.

Yours very truly,
U. G. DENMAYX,
Attorney General.
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ROADS AND HIGHWAYS—STATE AID—MANNER OF COMPLETING
ENTIRE ROAD.

After one section of road applied for under state highiway law is completed
it is not compulsory to complete remaining sections of such road.

July 1st, 1909.

Hox. JajxEes C. WoxbpERs, State Highway Commissioner, Columbus, Ohio.

DEAR Sik:—In your letter of June 15th you state that a certain county prior
to January 1st, 1908, made proper application under the state highway law for
the construction of a certain road, that because of lack of money it was impos-
sible to complete the entire road last year and for that reason a contract was
let for section No. 1 of such road, leaving section No. 2 to be completed later.
You state, also, that section No. 1 has now been completed fully as provided
in such contract, but that the county commissioners have filed no resolution,
as provided in section 12 of the state highway law, for the construction of sec-
tion No. 2, but have filed a resolution, as provided for in such section 12, for
the construction of another road for which application has been properly made.
You ask whether you may let a contract this year for such other road instead
of completing section No. 2 above described. You also ask whether, under sec-
tion 15 of the state highway law, you shall make the apportionment therein pro-
vided for immediately upon the completion of section No. 1 above described.

Section 20 of the state highway law, 99 O. L. 308, provides as follows:

“In each county the construction and improvement of highways and
sections thereof under the provisions of this act, shall be taken up and
carried forward in the order in which they are finally designated, as de-
termined by the date of the receipt in each case of the certified copy
of the resolution provided in section 12, by the highway commissioners
as hereinbefore provided, unless by mutual consent of the state high-
way commissioner and county commissioners another road or section of
road be substituted. Provided however, that the state highway commis-
sioner, where heavy grading is required, may contract for such grading
and defer contracting for surfacing the road to such time as the grade
has become stable and solid, and may, with the approval of the ccunty
commissioners contract for part of a road or section of road covered by
a petition, such section to be not less than one-half mile in length unless
connecting with an improved road or street, and continue construction
in the same manner from year to year.”

While section 20 above quoted seems to contemplate and encourage the
continuation of the work upon a road section by section, from year to year,
until such road is completed, I am of the opinion that the words ‘“continue
construction in the same manner from year to year” are directory and not
mandatory, and that neither the state highway commissioner nor the county’
commissioners can be compelled to continue the construction of such a road
until its completion.

Section 17 R. S. provides that:
“An officer or agent of the state, or of any county, township, or

municipal corporation, who is charged or entrusted with the construe-
tion, improvement, or keeping in repair of any building, or work of
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any kind, ® * * ghall nct make any contract binding or purporting
to bind the state, or such county, township, or municipal corporation,
to pay any sum of money not previously appropriated for the purpose
for which such contract is made, and remaining unexpended and ap-
plicable to such purpose, unless such officer or agent has been authorized
to make such cc¢ntract.”

In the case of State v. Medberry, et al.,, 7 0. S., 522, para. 2 of the syllabus
reads as follows:

“That no officers of the state can enter into any contract, except in
cases specified in the constitution, whereby the general assembly will,
two years after, he bound to make appropriations either for a particular
object or a fixed amount: the power and discretion, intact, to make ap-
propriations, in general, devolving on each biennial general assembly,
and for the period ¢f two years.”

In addition to the above it seems to me contrary to public policy to permit
either the state highway commissioner or a board of county commissioners to
control the action of a later state highway commissioner, or board of county
commissioners, in the construction of such highways for a period of years. It
seems to me a much better policy to permit such officers to decide each year as to
what construction work will be of the greatest value to the state and county.

Since, in the case presented, no final resolution as provided for in section
12 has been presented to the state highway commissioner, he is without power
to proceed with the further construction of the road, section 1 of which has
been completed.

Section 135 of the above act provides as follows:

“Upon the completion of any highways rebuilt or improved under
the provisions of this act, the state highway commissioner shall im-
mediately ascertain the total cost and expense of the same and appor-
tionment of the total cost and expense between the state, the county,
and the township or townships and abutting property, and the state
highway commissioner shall certify the total expense of said im-
provement to the county commissioners and to the trustees of the town-
ship or townships and abutting property owners respectively, signifying
the amounts contracted to be borne by the state, the county and the town-
ship or townships and the abutting property as provided by this act.”

I am of the opinion that the language ‘‘upon the completion of any high-
ways rebuilt or improved under the provisions of this act” applies to any road
or section thereot for the construction or improvement of which a contract is
let, and that the state highway commissioner should make the apportionment
upon the completion of any road or section thereof as soon as he is able to com-
pute the total cost and expenses of constructing or improving such road or sec-
tion of road.

Where a road has been divided into sections and an apportionment is being
made for one section thereof, I am of the opinion that such apportionment
should be made in the same manner in which it would be made in the case
of a road completed under a single contract.

Yours very truly,
U. G. DENMAN,
Attorney Gencral.
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HIGHWAY COMMISSIONER — APPROPRIATION FOR LABORATORY—
EMPLOYMENT OF PERSON TO INSTALL.

July 14th, 1909.

Hox. JaaEes C. WoxDERS, State Highway Commissioner, Columbus, Ohio.

DeAR SIrR:—I am in receipt of your letter of July 12th, in which you ask
to be advised if house bill No. 129, passed March 12, 1909, which contains the
following appropriation for the state highway department, “for new laboratory
in Ohio State University for investigating materials for road building, $5,000,”
will permit you to employ labor for the purpose of installing the apparatus
which you desire to purchase for this new laboratory, and if it would be
proper for you to employ a competent person to take charge of the installa-
tion of said apparatus, including the drawing of plans and arranging for the
construction of certain tables and other fixtures that may be necessary, such
person to have general supervision over the work and to employ whatever
assistants may be required, consisting of carpenters, electricians and other
mechanics and laborers, all of said labor to be paid for on the per diem basis.

I beg to advise that the above appropriation only authorizes the expendi-
ture of $5,000 for the purpose of installing a new laboratory in the Ohio State
University for investigating materials for road building, and no part or the
above appropriation is to be used for the maintaining of said laboratory after
the same has been installed. As I understand your letter of above date, the
person or persons you desire to employ are only to render services in the select-
ing of the apparatus to be used in the new laboratory and to assist in the in-
stalling of such apparatus.

I am, therefore, of the opinion that the labor which you desire to employ
may be paid for out of the appropriation, as such labor is incident to the in-
stalling of the new laboratory.

Yours very truly,
U. G. DENMAN,
Attorney General.

ROADS AND HIGHWAYS—STATE AID—COUNTY COMMISSIONERS MAY
PAY MORE THAN ONE-HALF OF COST.

July 19th, 1909.

Hox. JayMeEs C. WOXNDERS, State Highway Commissioner, Columbus, Ohio.

DEAR SIR:—I am in receipt of your communication of July 16th, in which
you submit the following for my opinion: “The commissioners of Harrison
county desire to construct a roed under the state aid law, the cost of which will
be in excess of the amount upon which the state can pay one-half out of the
appropriation for 1909, and the commissioners desire to assume the excess cost
under section 16 of the highway act, and you desire to know if they may do so.
I beg to advise that section 16 of the act providing for state aid in the con-
struction of highways, 99 O. L. 308, provides the manner by which such road
improvement shall be paid, and the conclusion of said section is as follows:

“Provided, further, that nothing contained in this act shall prevent
any board of county commissioners or township trustees from agreeing
to appropriate a larger amount for any road improvement than the
amount specified in this act, up to the full cost and expense of the same.”
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I am of the opinion that the above proviso in section 16 specifically gives
county commissioners of any county authority to pay a larger amount for any
road improvement than that paid by the state up to the full cost and expense
of same. Yours very truly,

W. H. MILLER,
Assistant Attorney General.
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(To the Inspector of Mines)

MINES AND MINING—AIRWAYS—NTUMBER TO BE MADE IN MINES.
September 20, 1909.

Hox. GEORGE HARRISON, Chief Inspector of Mines, Columbus, Ohio.
Dear Srr:—Section 298 Revised Statutes is in part as follows:

“The owner or agent of every coal mine, ® * # ghall provide
and maintain for every such mine, an amount of ventilation of not less
than one hundred cubic feet, per minute, per person, employed in such
mine, * * #* and no working place shall be driven more than sixty
feet, in advance of a breakthrough, or airway;”

There having been some controversy as to whether the New York Coal Com-
pany at its mine No. 31 were violating the above provision, a hearing was had
in this office with Mr. McManigal and Mr. Morris representing the coal company,
Mr. Green and Judge Wright representing the miners, and Hon. George Har-
rison, chief inspector of the mine department, all the parties interested in the
above controversy being present. From the facts submitted to this department
at the above hearing, I am of the opinion that the New York Coal Company, at
its mine No. 31, did and at the present does provide and maintain an amount of
ventilation of not less than one hundred cubic feet, per minute, per person, em-
ployed in such mine and also that they do not violate the latter part of the
above-quoted section, to-wit:

“No working place shall be driven more than sixty feet in advance
of a breakthrough, or airway”

by having their breakthroughs, or airways, one hundred and twenty feet apart,
alternating on each side of a room or working place.
I beg to remain,
Very truly yours,
U. G. DENMAN,
Attorney General.
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(To the Railroad Commission.)

DEFECTIVE BRAKES—DISTANCE TRAIN MAY BE RUN—SECTION 3363-27¢
CONSTRUED.

Railroad companies may not vuin a train where air-brakes are inoperative
within meaning of section 3363-27q beyond first reasonable adequate switching
tracks of the company.

October 15, 1909.

Railroad Commission of Ohio, Columbus, Ghio.

GENTLEMEX:—The communication of your Mr. Strong, safety appliance in-
spector, is received, asking this department for a construction of section 3363-27a
Revised Statutes as applied to the moving of common carriers engaged in mov-
ing traffic by railroad between points within this state when the airbrakes
thereof become defective and inoperative, and particularly as to the right of
the railrocad company to run a train moving traffic to a terminal after the air-
brakes used and operated by the engineer of the locomotive hauling such train
have become defective, thereby rendering the engineer unable to control the train
by the use of such airbrakes.

In reply thereto I beg to say that the part of section 3365-27a Revised
Statutes applicable to your inquiry is as follows:

“That it shall be unlawful for any common carrier engaged in
moving traffic by railroad between points within this state to use on its
line any locomotive in moving such traffic not equipped with power
driving wheel brakes and appliances for operating the train brake sys-
tem, or to run any train in such traffic that has not seventy-five per
centum of its cars in such train having their brakes used and oper-
ated by the engineer of the locomotive drawing such train, and all
power brake cars in such train shall be associated together and have
their brakes used and operated.” '

Two specific provisions are found in the part of the section quoted pertain-
ing to brakes. First, that it shall be unlawful for the carrier moving traffic
within this state to use any locomotive in moving such traffic not equipped
with power driving wheel brakes and appliances for operating the train brake
system, This evidently means that when the power driving wheel brakes and
appliances for operating the train brake system become out of repair, or be-
come so defective as to make it impossible for the engineer to operate the train
brake system from the engine, then in that event it is unlawful to use such
locomotive for moving the train.

The second provision relates to the cars hauled by the locomotive and the
provision is clear that it is unlawful to run such train when the airbrake sys-
tem cannot be “used and operated by the engineer of the locomotive drawing
such train, and all power brake cors in such train shall be associated together
and have their brakes used and operated.”

I am of the opinion that this section should not be construed as preventing
a railroad company moving a train, the airbrake system of which is so impaired,
to the nearest convenient and adequate sidetrack or switch. If such sidetrack
or switch is at the nearest terminal to be reached after the impairment of the
airbrake system, then the right to run the train by the use of handbrakes to the
terminal would be a reasonable construction of the statute. But the nearest
terminal on the road beyond the place where the impairment of the airbrake
system of the train occurs may be a great many miles beyond a convenient and

24—A. G.
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fully adequate switch. In this case it would, in my opinion, be a violation of the
provisions of this section to rum such train beyond such switching facilities
through villages and cities, perhaps, to a terminal.

This section was construed by George H. Jones, assistant attorney general,
in an official opinion to Hon. J. C. Morris, commissioner of railroads and tele-
graphs, under date of April 1, 1904, in which opinion a somewhat more liberal
construction than the above was placed upon the section. But the section has
been amended since that opinion was given, and while the language of the sec-
tion directly applying to the airbrakes is not materially changed, yet it is proper
to read the entire section in order to get at the true legislative intent.

I am, therefore, of the opinion that this section, as amended, and in effect
April 4, 1906, 98 O. L. 75, cannot be construed so as to give a railroad company
the right to run such common carrier as therein defined with the aid of hand-
brakes, when the airbrakes are inoperative beyond the first reasonably adequate
switching tracks of the company. The former opinion of this department, above
referred to, does not go so far as to hold that a train with such impaired equip-
ment may be run through to a “terminal.”

Yours very truly,
U. G. DENMAN,
Attorney General.
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(To the Supervisor of Public Printing.)
PAPER CONTRACTS—TRADE CUSTOMS.

Paper trade customs in state contiracts have beeir abrogated by statule.
Paper furnished state wuder coatract must be identical with sample.

April 6th, 1909.

Hox. JoHN L. StvLLivaN, Supervisor of Public Printing, Columbus, Ohio.
Dear Siz:—1I am in receipt of your letter of April 5th, in which you submit
the following statement of facts for my opinion:

The Central Ohio Paper Company, at the last letting of the annual
contracts for paper, was awarded the contract for the book paper. Ac-
cording to said contract this book paper was to weigh one hundred and
fifty pounds to the ream and to conform in quality to the sample. A
recent shipment by this company has failed to come up to the sample
in weight, and because of your refusal to O. K. said shipment, on the
ground that the contract was being violated, said company has taken
issue with you and you desire to know how much leeway you must
allow the company in determining whether the paper is up to the re-
quired standard and if the state is to consider alleged trade customs
in enforcing the terms of its paper contracts.

Section 134 of the Revised Statutes is as follows:

“Kach proposal shall be accompanied with two sample sheets of
each kind of paper bid on, of the approximate size required, with the
character of each designated in printing or writing thereon; said sam-
ples to conform in quality to those furnished by the secretary of state
and to form part of said proposal; and the successful Uidders must fur-

nish papers identical with the samples which accompany their bids
E2E- I 24

The above section prescribes the manner of letting contracts for state paper
and also requires the successful bidders to furnish paper identical with the
samples which accompany their bids. This statutory provision is a part of
all state paper contracts and the meaning of the same is quite clear. The in-
tention, no doubt, of such a provision was to protect the state after a contract
was made from accepting any paper which borders on the line of a substitute
for the samples which accompany the bids.

If a trade custom exists which permits paper companies, who have
a contract to furnish paper according to a certain sample, to furnish paper
under such a contract which is not identical with the sample, such a trade
custom is abrogated by statute in this state relative to state paper contracts,
as all paper furnished under contract to the state must be as section 134 requires,
that “successful bidders must furnish papers ideiticel with the samples which
accompany their bids.”

Yours very truly,
TU. G. DENAAN,
Attorney General.
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(To the Department of Workshops and Factories.)

WORKSHOPS AND FACTORIES—FIRE ESCAPES ON PUBLIC
HALLS, ETC.

Inspector has discretionary power to order necessary fire escapes to be
erected on second floor of public hall, but may not dispense with same above

second floor.
August 9th, 1909.

Hox. THoMAS P. KEARNS, Chief Inspector of Workshops and Factories, Columbus,

Ohio.
Dear Sir:—TI beg to acknowledge receipt of your letter of August 5th en-

closing a letter of R. W. McCaughey, Esq., of Massillon, Ohio, with respect to the
interpretation of the law relating to fire escapes. You request my opinion also
concerning a certain feature of the statute relating to high explosives. As to
this latter inquiry I beg to refer you to my opinion of August 6th, in ‘which I
think you will find a negative answer to the question presented in your letter,
together with my reasons for making such answer.

Mr. McCaughey’s question in short is as follows:

May the chief inspector of workshops and factories order a fire
escape to be erected for a public hall on the second floor of a building?

Prior to the enactment of the act of April 28, 1908, 99 O. L. 232, the law
relating to public halls and places of assemblage was embodied in section 4238-1,
etc., Bates’ Revised Statutes. Section 4238-2 of said act sets forth at great
length the specifications which all buildings containing such halls must satisfy.
Among other provisions the following is found:

“Every such building, place or room, when above the second jloor,
shall be provided with at least one fire escape.”

Under the law above cited the chief inspector of workshops and factories
possessed no discretionary power. He could not, therefore, enforce an order
requiring a fire escape communicating with a room on the second floor, nor
could he compel the erection of a fire escape according to specifications different
from those set forth in section 4238-2. Whether or not the specifications of sec-
tion 4238-2 still define the limits of the power of the chief inspector, depends
upon a construction of the act in 99 O. L. 232. This is an act, as announced in
the title thereof,

‘“to enlarge the powers of the chief inspector of workshops and factories
in the matter of public schools and other buildings.”

Section 1 thereof provides in part that
“in addition to the powers now vested in the chief inspector of work-

shops and factories, it shall be his further duty to cause his district
inspectors to inspect all * * * halls * #* * and other buildings
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used for the assemblage or betterment of people * * * in the state
of Ohio, with special regard to ® * * the provision of fire escapes.”

Section 2 provides in part that

“the district inspectors shall file with the chief inspector of workshops
and factories, a written report of every inspection made of any of afore-
said structures, stating the condition in which such building was found,
and if it is found that # = #* means (are not) provided for the safe
and speedy egress of the persons who might be assembled therein, said
report shall specify such appliances, additions or alterations as are
necessary to provide such #* ® # protection.”

The professed object of the law being to enlarge the powers of the chief
inspector of workshops and factories with respect to public buildings and places
of public assemblage, I am of the opinion that with respect to public halls on
the second floor, the inspector has discretionary power to order necessary fire
escapes to be erected. The inspector may not, in the exercise of his powers,
under the act of 1908, dispense with the erection of a fire escape communicating
with a public hall on any floor above the second floor, and this, in my opinion,
is the extent of the restraint upon his discretion imposed by section 4238-2. In
a word, the law is, that all public halls located in a floor above the second
floor must be supplied with a fire escape as set forth by section 4238-2, while all
public halls situated on the second floor must be provided with such fire escapes
as, in the judgment of the chief inspector of workshops and factories, may be
necessary. Yours very truly,

W. H. MILLER,
Assistant Attorney General.

WORKSHOPS AND FACTORIES—HIGH EXPLOSIVES—LOCATION OF
MAGAZINE—BOND OF MANUFACTURERS—BAKE-SHOP LAW.

Inspector of Workshops and Factories may not, under any circumstances,
issue certificate for high explosives of one hundred pounds or moie to be kept at
a distance less than sizty rods from nearest occupied dwelling, but may use dls-
cretion in assuing certificate for location for storing less thair one hundred poiads
of high erplosives.

Tuspector snay issue ccrtificate for storing high esplosives wwhen maititfac-
turers have not jiled bond as required by law. If sianufactureis fail to file boad
they are subject to prosecution.

The use and occupation of cellar or basement of building erected since ein-
actient of bake-shop iuspection law by bakery is unlaiwful, regardless of the
fact that vi site of such building there formerly stood a building, the cellar or
baseineat of wchich was occupiced by the same bakery.

August 6, 1909.

Hox. Trnoxas P. Kearxs, Chief Inspector of Workshops and Factories, Columbus,
O i,
Drar Sir:—I beg to acknowledge receipt of your letter of August 4th, re-
questing the opinion of this department upon the following questions, which I
have taken the liberty to restate for my own convenience, viz:
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1. May the inspector of high explosives approve the plans and lo-
cation of a magazine in which is stored more than one hundred pounds
of high explosives and which is situated less than sixty rods from a
factory, occupied building, etc., in case the topography of the adjacent
country renders the location of such magazine practically safe?

2. May the chief inspector of workshops and factories grant a cer-
tificate approving the plans and location of a magazine such as that
described in the previous question?

3. What is the discretion, if any, of the inspector of high explo-
sives and the chief inspector of workshops and factories, regarding the
approval of the location of a magazine situated more than sixty rods
from the nearest establishment, when the topography of the adjacent
country and the amount of high explosives stored in such magazine
render the location thereof unsafe to such nearby establishment?

4. May the chief inspector of workshops and factories refuse to
grant a certificate approving the plans and location of a magazine or
factory before receiving notice that the bond required by section 4 of
the high explosives act, 99 O. L. 211, has been approved and filed?

5. In case of the expiration of the term of a bond filed under sec-
tion 4, or a change of surety, should the chief inspector of workshops
and factories avoid the certificate of approval under section 3 of the act
referred to, or should the chief inspector adopt any other means to en-
force the execution of another bond?

The foregoing questions relate to the construction and application of an
act to regulate the manufacture, handling and storage of explosives, 99 O. L. 211.

6. Does the bake-shop law, section 4364-71 et seq. Bates’ Revised
Statutes, prohibit the use and occupation by a bake-shop of a cellar or
basement, except that in cases where a bake-shop, located in a cellar or
basement at the time the law was enacted, is closed, the same may be
reopened upon compliance with the provisions of said law? TUnder the
provisions above described, could a cellar or basement of a building
erected on the site of a building, the cellar or basement of which had
been previously used as bake-shop be so used upon compliance with said
law?

In consideration of the first three questions above stated, I deem it proper
to make the following quotations from the act found in 99 O. L. 211:

“Section 1. Each person, partners}iip or corporation * * en-

*

gaged * ¥ in storing * * any * * explosive substance, shall file

P

with the chief inspector of workshops and factories #* #* a complete
statement of the location of such * * magazine * # together with
the kind and character of the explosive #* # substance * #* stored
# % thereat, the quantity stored #* * and the distance which such
% * pmagazine is located * # from the nearest factory, workshop,
mercantile or other establishment, occupied dwelling, etc. * *.
“Section 2. Such statement * * shall be submitted by the chief in-
spector of workshops and factories for * # investigation, to the dis-
trict inspector of explosives, who shall make a personal examination
of each * * magazine, and if such * * magazine is found to be

located at a safe distance from the nearest factory, workshop ete. * *
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and to be so planned and managed as to insure as great safety as is
consistent with the nature of the business, and the facts required in
such statement are fully set out therein, and found to be true, then the
chief inspector of workshops and factories shall grant a certificate ap-
proving the plans and location of such * * magazine as set forth
in such statement.

“Section 4. No person, partnership or corporation shall #* * store
a quantity of (explosive substance) exceeding one hundred (100)
pounds, * * within sixty (60) rods of any factory, workshop, etc.
& 2

“Section 6. Whoever * % violates any provisions of this act, or
# % gtores any of such explosives, at any time, * #* without having,
at such time, a valid certificate from the chief inspector of workshops
and factories, * # sghall be fined, eté. #* =

“Section 8. It shall be the duty of the chief inspector of work-
shpos and factories and the district inspector of explosives to enforce
the provisions of this act.”

In answer to your first question, I beg to state that, in my opinion, the
general assembly has, by this act, in the exercise of its unquestioned powers,
undertaken to fix an arbitrary standard of safety respecting the relative loca-
tion of magazines for the storage of explosives and of inhabited or occupied
buildings. That standard, as set forth in section 4 above quoted, is for maga-
zines in which a quantity of explosives exceeding one hundred pounds is stored,
a distance of sixty rods between such buildings. For this reason, and also
because the duty to enforce the provisions of the law in question is specifically
enjoined upon the district inspector of explosives by section 8 above quoted, I
am of the opinion that, as to magazines containing more than one hundred
pounds of explosives and situated less than sixty rods from the nearest occupied
building, the inspector of explosives may not give his approval; but that in all
such cases, he should report the facts, including those which tend to establish
the safety of the location of the magazine, to the chief inspector without his
approval.

For similar reasons the chief inspector of workshops and factories must re-
refuse to issue a certificate of approval of the location of a magazine in which
more than one hundred pounds of explosives are stored and which is sifuated
less than sixty rods from the nearest occupied building.

The third question above stated suggests the exact nature of the discretion
vested in the inspector of explosives and the chief inspector of workshops and
factories by the provisions above quofed. With respect to magazines located
more than sixty rods from the nearest occupied building and in which more
than one hundred pounds of explosives are stored, the district inspector of ex-
plosives should take cognizance of the topography of the region and the amount
and nature of the explosives stored, and if, in his judgment, the conditions
render the location of the magazine unsafe with respect to nearby establish-
ments, he should so report to the chief inspector, who, in turn, should refuse to
issue a certificate of approval. In this connection also it may be remarked
that, with respect to magazines in which less than one hundred pounds of ex-
plosives are stored, the district inspector of explosives and the chief inspector
of workshops and factories, in the exercise of their respective powers, have un-
limited discretion, regardless of the distance from the nearest occupied build-
ing. Thus the location of a magazine in which seventy-five pounds of explosives
are stored and which is situated less than sixty rods from the nearest occupied
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building may be approved, while that of a magazine in which the same quantity
of explosives are stored and which is situated more than sixty rods from the
nearest occupied building, may be disapproved, both because the topography of
the region and the nature of the explosives so stored render such locations re-
spectively safe and unsafe. However, the act does not apply to the storage of
gunpowder or blasting powder in quantities less than twenty-five pounds. (Sec-
tion 7.) In a word, the absolute standard of safety created by the general
assembly applies only to amounts of explosives exceeding one hundred pounds
and, with respect to amounts of less than one hundred pounds, the inspector of
explosives and the chief inspector of workshops and factories have discretion.

The fourth and fifth questions above stated may be answered together. In
my opinion, the provision of section 4, with respect to the execution and filing
of bonds by manufacturers of explosives and those who store more than one
hundred pounds, is independent of the other provisions of the act relating to
the approval by the inspector of the location and plans of plants and magazines.
Accordingly, the chief inspector may and should issue his certificate of approval
of plans and location of a given factory or magazine regardless of whether or
not the proprietors thereof have given bond. However, it is unlawful for those
required to give bond to engage in business without doing so, and if any such
manufacturer or proprietor of a magazine should engage in business without
filing bond, the chief inspector, in the exercise of his duty under section 8,
should cause an affidavit to be filed under section 6, which provides in part that:

“Whoever * * manufactures, handles or stores any of such ex-
plosives at any time without having first filed such bonds and state-
ment * * ghall be fined * *”

The success of such a prosecution would not be impaired by reason of the
fact that the chief inspector had approved the plans and location of the factory
or magazine in question; the offenses of failing to procure a certificate of ap-
proval and of failing to give bond are separate and distinct. By reason of the
foregoing, the chief inspector should not feel called upon to avoid the certificate
of approval under section 3 of the act in case the term of the bond expires or
the surety becomes insufficient.

‘With respect to the sixth question above stated, I beg to quote a portion of
section 1 of the bake-shop law, section 4364-71 Bates’ Revised Statutes:

“# % No cellar or basement not now used as a bakery shall be
hereafter used and occupied as a bakery, and a cellar heretofore occupied
shall, when once closed, not be reopened, unless the proprietor shall have
previously complied with the provisions of this act.”

This provision constifutes an effort on the part of the general assembly to
save rights of property vested at the time the bake-shop inspection law was
enacted. In my opinion it clearly and unequivocally prohibits basements and
cellars being used as bakeries, except such basements and cellars as were being
so used at the time the act was passed. In my opinion, also, the provision that
“a cellar heretofore occupied shall, when once closed, not be reopened, unless
the proprietor shall have previously complied with the provisions of this act,
has reference to certain rooms and apartments and does not contemplate the
construction of a different building upon a site whereon a cellar bakery had
been previously conducted. Therefore, the use and occupation of a cellar or
basement of a building, erected since the enactment of the bake-shop inspection
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law, by a bakery is unlawful, regardless of the fact that on the site of such
building there formerly stood a building, the cellar or basement of which was
occupied by the same bakery.
Yours very truly,
W. H. MILLER,
Assistant Attorney Geaneral.

WORKSHOPS AND FACTORIES—INSPECTOR’S AUTHORITY TO ORDER
FIRE ESCAPES.

Inspector has authority to order fire escapes on two-story buildings used for
assemblage or betterment of people, where necessary to provide safe and ready
egress in case of fire.

December 10, 1909.

Hox. T. P. Keakxs, Chief Inspector of Woricshops and Factories, Columbus, Ohio.
Dear SIrR:—I beg to acknowledge receipt of your letter of December 10th, in
which you request my opinion upon the following questions:

“l. Has the inspector of workshops and factories the authority to
order a fire escape on any two-story building, such as those mentioned
in the act of April 28, 1908, section 1?

“2. Has the chief inspector of workshops and factories the power to
order fire escapes and other necessary means of egress on buildings
used as boarding houses, and houses occupied by a number of roomers,
commonly called rooming houses?”

In connection with your first inquiry, you direct my attention to section 2573
as amended 99 O. L. 83. This section is similar to other sections in the state
building code and provides generally that, regardless of any order or inspection
on the part of the chief inspector or district inspector of workshops and fac-
tories,

“It shall be the duty of any owner, or agent for owner of any fac-
tory, etc., # *® # if such factory, etc., ®* ¥ # be more than two
stories high, to provide convenient exits from the different upper stories
of said building which shall be easily accessible in case of fire * =

The act of April 28, 1909, 99 O. L. 232 is, as disclosed by its title, “An act
to enlarge the powers of the chief inspector of workshops and factories in the
matter of public schools and other buildings.”

Section 1 thereof specifically confers upon the inspector the duty to inspect
certain classes of buildings used for the assemblage or betterment of people,
with special regard to the provisions of fire escapes, ete., while section 2 confers
upon the district inspectors the power to pass upon the existence of “necessary
precautions for the prevention of fire” and ‘“means provided for the safe and
speedy egress of the persons who may be assembled” in such building.

The two laws do not conflict in any particular. The later one simply confers
broader powers upon the inspectors with respect to certain classes of buildings,
while the earlier act makes it the duty of the owners of such buildings and other
buildings of certain classes to provide certain safety appliances.
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As to the buildings of over two stories, it is the duty of the owner to pro-
vide the fire escapes, regardless of any order of the inspector, and the inspector
has no power to waive this duty on behalf of the state; as to two-story build-
ings, the inspector has the power to order fire escapes where necessary to pro-
vide means for the safe and speedy egress of people assembled therein, and with-
out the inspector’s order no duty rests upon the owner to provide such fire
escapes. :

I therefore reiterate my former opinion to the effect that the chief inspector
of workshops and factories has power to order fire escapes, where necessary,
on buildings of less than three stories and which are used for the assemblage
or betterment of people. This power, of course, is subject to review by the
courts in all proper cases.

Answering your second question, I beg to state that the class of buildings
described by you therein does not seem to come within the catalogue set forth
in section 1 of the act of April 28, 1908, I do not believe that boarding houseg
or rooming houses would be regarded as “buildings used for the assemblage or
betterment of people,” and they certainly are dissimilar in many respects to all
the classes of buildings enumerated in the section. However, under the general
building act of the state, being section 4238a, etc., Bates’ Revised Statues, the
district inspectors may order sufficient means of egress in case of fire to be
placed upon “shops or factories” (sec. 4238f), and the term ‘“shops and factories”
as used in said section is defined by section 4238% so as to include, among
other buildings, “tenement and apartment houses.”

Whether a given boarding house or rooming house would be a “tenement
or apartment house” within the meaning of this section might be a question of
fact to be determined by the evidence in each individual case. I do not feel that
I can do more than to point out the above quoted provision, and to state that
I know of no other law from which authority to order fire escapes in boarding
or rooming houses could be derived.

Yours very truly,
U. G. DENMAN,
Attorney General.
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(To the Department of Soldiers’ Claims.)

SQUIRREL HUNTERS' RESOLUTION—APPLIES ONLY TO SURVIVING
MEMBERS.

May 13th, 1909.

Hox. W. L. Cvrry, Commissioner Department of Soldiers’ Claims, Columbus,
Ohio.

Drar Sir:—Your letter of May 10th is received, in which you submit the
following inquiry:

George W. Duvinger, of Dayton, Ohio, filed a claim under the “Squir-
rel Hunters’ resolution,” which was found correct and was approved for
payment. When the application was forwarded to his address for sig-
nature to receipt, the said Duvinger had died.

Query: Is said claim now a charge against the state, and should
payment thereof be made to the administrator of Duvinger’s estate?

In reply I beg to say that joint senate resolution No. 76 passed May 9th,
1908, contains the following provision:

“That an amount equal to one month’s pay of militia at the time
of their service, being the sum of thirteen dollars, be set apart and ap-
portioned to each surviving membder, who responded to this call, and
whose names are so recorded in the files of the adjutant general’s
office of the state.”

Under this provision, payment is only to be made to “surviving members.”
I am, therefore, of the opinion that by reason of the death of George W.
Duvinger, no obligation now exists for the payment of the proportionate sum as
set out in the above quoted provision, to the legal representative of his estate.
Yours very truly,-
U. G. DENMAN,
Attorney General.
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(To the State Fire Marshal)

CONSTITUTIONAL LAW—ONCE IN JEOPARDY.

Acquittal under prosecution for arson for setiing fire to one building a bar
to subsequent conviction on same charge for setting fire to adjoining building
ignited from the first, without additional cause.

February 11th, 1909.

Hox. W. S. Rocers, State Fire Marshal, Columbus, Ohio.
Desr Sir:—You ask an opinion of this office upon the following questions:

If A should set fire to B’s house and the fire should spread and
burn the property of C, and if A were put on trial for burning B’s
house and acquitted, could he then he put on trial for burning C’s
house? If not, what redress would C have?

Section 10, article I of the constitution provides that no person shall “be
twice put in jeopardy -for the same offense.”
Bishop on Criminal Law, volume 1, section 1051, takes the view that

“the offenses are the same whenever evidence adequate to the one in-
dictment will equally, sustain the other.”

It has been decided in Ohio in the case of Price v. The State, 19 Ohio 423,
and Mitchell v. The State, 42 O. S. 383, that on a plea of autrefois acquit, the
true test to determine whether the accused has been put in jeopardy for the
same offense, is whether the facts alleged in the second, if proven to be true,
would have warranted a conviction on the first indictment. It is held, however,
in Bainbridge v. The State, 30 O. S. 264, that a second indictment may be
brought where the state in the first case elected what transaction it would
rely upon for a conviction in that case and where such transaction was dif-
ferent from that elected and solely relied upon for a conviction in the second
case.

I am of the opinion, therefore, that A cannot be convicted of setting fire to
C’s house if the facts necessary to sustain the indictment as to C’s house
would be sufficient and adequate to sustain a conviction under the indictment
for setting fire to B’s house.

‘While proof beyond reasonable doubt is required in criminal cases, only
proof by preponderance of evidence is required in civil cases, and both B and C
may have redress by civil suit against A, whether A has been convicted or ac-
quitted for the burning of their houses.

Very truly yours,
U. G. DENMAN,
Attorney General.
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(To the Chief Examiner of Stationary Engineers)
STATIONARY ENGINEER—RENEWAL OF CERTAIN LICENSES.

Licenses obtained under section 10 of act in 94 0. L. 33, 36 are not subject

to rencical.
March 26th, 1909.

Hox. W. E. KENNEDY, Chief Eraminer Steam Engineers, Columbus, Ohio.

Dear Sir:—I am in receipt of your letter of March 25th, enclosing copy of
opinion rendered by the circuit court of the 8th district, in the case of Theo-
bhald et al v. State of Ohio, and you desire to know if, in my opinion, the
opinion rendered by the circuit court in the above case holds that it will be
necessary for persons holding licenses issued to them under the act of the
general assembly, passed March 1st, 19060 (94 O. L. 33, 36), to submit to a
further examination after the expiration of the period therein designated by
such licenses or may a renewal of such license be issued.

I beg to advise that the opinion of the above court, on this point, after
quoting the last part of section 10 and all of section 7 of the act construed, is
as rollows:

“Now as to section 10 (4364-89u), it may be said, first, that even
though this section were held to be unconstitutional, the persons pro-
vided for in this section are simply those who at the time the present
statute went into effect were holding licenses issued under the former
act, and since no such license could extend beyond one year from the
time of its issuing, it cannot be supposed that this small period of time
for which some were permitted to operate engines after the examina-
tion, was an inducing clause for the enactment of the provisions in re-
spect to the examination of those who desired to become engineers.
Further than that this act extending the privilege {o those who werc
already licensed under the former act for the short time they would be
permitted to operate, is of toco small consequence for the courts te say
that it is in contravention of the constitution. In any event this has
long ceased to be a practical question, for the present statute went into
operation on the first of May, 1902, and all those permitted under the
provisions of section 10, to operate engines have long since lost that
privilege. It will be noticed by section 7, hereinbefore quoted, that it
is only those who have obtained a license under the present act, who
are entitled to a renewal, after examination. Those spoken of in sec-
tion 10 of the former act, are not entitled to such renewal without
examination. It is those who have obtained a license under the present
act who may have a renewal.”

From the above quoted portion of the court’s opinion it is clear that only
persons who have obtained their licenses under section 7 of the act construed,
are entitled to a renewal of their licenses; and that the persons who, under
section 10, were permitted to operate engines for the period covered by the
licenses issued to them under the act of the general assembly passed March 1st,
1900 (94 O. L. 23, 36), without further examination, must, at the expiration of
that period take another examination, as such license mentioned in section 10
of the act construed cannot be renewed. Very truly yours,

U. G. DnNaY,
Attorirey General,
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STATIONARY STEAM ENGINEERS—ENGINES AND BOILERS OF WHARF
BOATS ON OHIO RIVER.

Persons operating steam engines and boilers on wharf boats in connection
of Ohio shore of Ohio river must comply with Ohio laws.

September 9, 1909.

Hox. WirLiax E. KeExXXNEDY, Chief Examiner Steam Engineers, Columbus, Ohio.

DeAR SIr:—I beg to acknowledge receipt of your letter of September 1st,
in which you request my opinion as to the application of the statutes respecting
the licensing of stationary engineers to persons operating engines and boilers
of more than thirty horsepower upon wharf boats and coal diggers, so called,
on the Ohio river at Cincinnati.

By letter of the district examiner, enclosed with your letter, and by state-
ments verbally made to me by you, I am informed that the wharf boats re-
ferred to are craft moored to the Ohio bank of the Ohio river in such a manner
as to be always opposite a given point thereof and so as to be afforded liberty
of motion across the current of the stream, permitting the boat to float con-
tinuously at the exact edge of the water regardless of the state of the river.
Such wharf boats constitute landings for the use of boats engaged in the navi-
gation of the river and themselves have no motive power.

The coal diggers are described by you as floating platforms or barges upon
which are erected steam cranes equipped with devices for transferring coal from
other barges used in the commercial navigation of the river to railroad cars
and wharfs situated on the Ohio bank of the river. Like the wharf boats
these boats are designed to float continuously at a certain distance from a fixed
point on the shore, but possess no means of self propulsion, and are not, in
their ordinary use, towed from place to place. In short, they are in a sense
appurtenant to particular coal yards or places of business along the bank.

A full statement of the exact use to which these boats or floating platforms
are customarily pui has been deemed necessary in view of the peculiar prin-
ciples of law applicable to the Ohio river.

Under the terms of the cession by the state of Virgina to the federal gov-
ernment of the Northwest territory, the territorial boundary between the states
‘of Ohio and Kentucky is low watermark on the Ohio side of the Ohio river.
(Handley’s Lessee v. Anthony, 5 Wheat. 385.)

By the articles of compact between Virginia and Kentucky at the time the
former state ceded jurisdiction over the territory embraced within the latter in
order that the new state might be created, it was provided that the respective
jurisdictions of the commonwealth of Kentucky and of the proposed state to
be formed on the other side of the Ohio river (now the state of Ohio) should be
concurrent. This concurrence of jurisdiction in criminal matters, and par-
ticularly in matters of police regulation, has been recognized and asserted by the
courts of the states on both sides of the Ohio river. The concurrent jurisdiction
. thus created and recognized embraces the whole of the waters of the river and
extends, generally speaking, to the objects floating thereon. (Garner’s Case, 3
Gratt. 674; State v. Plants, 25 W. Va. 119; Sherlock v. Alling, 44 Ind. 184.)

Some doubt might exist as to the extent of this concurrent jurisdiction
with respect to provisions like the steam engineer’s license law in view of the
holding of the Kentucky court in the case of McFall v. Commonwealth, 2 Met-
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calf 394, and the seemingly conflicting decisions of Re Mattson, 69 Federal, 525;
State v. Stevens, 1 Ohio Decisions, 82; State v. Plants, Supra; State v. Mullen,
35 Iowa, 99, and State v. Faudre, 54 W. Va. 122.

Tpon the facts above submitted, however, I do not deem it necessary to
apply the rules pertaining to concurrent jurisdiction to this case, even if such
rules might be ascertained with any degree of definiteness. In my opinion,
both the wharf boats and the coal diggers above described are in a sense fixtures
with respect to the Ohio bank of the river. Although they float upon the water,
and thus are apparently included within the subjects of concurrent jurisdiction,
and although at times they may project partially or entirely beyond low water
mark and thus be situated over that portion of the bottom which is within the
jurisdiction of Kentucky, yet they are for the purposes at hand to be regarded
as portions of the Ohio bank and not as boats of commerce nor as fixtures with
relation to the bed of the stream immediately beneath them. Upon such assump-
tion the boats in question become subject not to the concurrent jurisdiction of
Kentucky and Ohio, but to the exclusive jurisdiction of the state of Ohio. (Rob-
erts v. Fullerton, 117 Wisconsin 222; Eckert v. Calvin, 1st Ohio Dec., reprint, 11;
The Cheeseman v. 2 Ferry boats, Fed. cases, 2633; J. S. Keator Lumber Co. v.
St. Croix Broom Corp., 72 Wis. 62; State v. Stevens, Supra; Phillips v. People,
55 111, 429.)

By the exercise of exclusive jurisdiction is meant that all of the laws of the
state, both written and unwritten, apply to the territory in question. It fol-
lows, therefore, that persons operating steam engines and boilers upon the
wharf boats and coal diggers operated in connection with the Ohio shore of the
Ohio river at Cincinnati, as aforesaid, must comply with the law of the state of
Ohio relating to the examination and licensing of stationary engineers and
that for failure so to comply upon being notified as provided in said act, they
may be prosecuted in this state.

Yours very truly,
U. G. DEvNMAX,
Attorney General.

STATIONARY ENGINEER—FIREMEN’S LICENSES.

Stationary engineering department is without aquthority to issue firemen’s
licenses and those issued are void.
November 8, 1909.

Hox. WLty E. KENNEDY, Chief Examiner Steam Engineers, Coluinbus, Ohio.
Drar Sir:—I am in receipt of your letter of November 4th, in which you
submit the following for my opinion thereon:

The department of steam stationary engineers issues two classes
of licenses, one called fireman’s license and the other called engineer’s
license. To be eligible for examination applicants for either of the
licenses are required to file the same application. The examination,
however, is different. The engineer’'s examination is more difficult
than the fireman’s and a different list of questions is presented to each
class. The engineers are examined upon the following subjects: Con-
struction and operation of steam boilers, steam engines and steam
pumps, and also hydraulics, while the firemen are not examined upon
the construction and operation of steam engines, but are examined upecn



384 ANNUAL REPORT

the other subjects. The engineer’s license permits the holder to have
charge of and operate any stationary steam boiler or engine in the state.
The fireman’s license permits the holder only to operate stationary
steam boilers not connected with an engine.

You desire to know, first, if your department has authority to grant
the clasg of licenses described as fireman’s license, and, second, what is
the status of one who has been granted such license?

I desire, first, to call your attention to an act relating to the licensing and
examination of steam engineers, 95 O, L. 48, as amended in 97 O. L. 28. Section
1 of said act is as follows:

“That it shall be unlawful for any person to operate a stationary
steam boiler or engine in the state of Ohio, of more than thirty (30)
horsepower, except boilers and engines under the jurisdiction of the
United States, and locomotive boilers and engines, without having
been duly licensed so to do as herein provided. And it shall be unlawful
for any owner or user of any steam boiler or engine, other than those
excepted, to operate or cause to be operated such steam boiler or engine
without a duly licensed engineer in charge.”

You will note the above section makes it unlawful for any person to either
operate a steam boiler or engine of certain horsepower without first being a duly
licensed engineer within the meaning of this act.

At this point I desire particularly to call your attention to the fact that
the act under consideration nowhere makes any distinction between persons who
desire to operate a steam boiler and persons who desire to operate a steam engine
of a horsepower mentioned in the act. To operate either one must be licensed
engineer, and if one may operate a steam boiler he may operate a steam engine;
therefore, their qualifications must be the same. It is necessary to look to sec-
tion 6 of the act, which is the only section which provides the method of ob-
taining an engineer’s license. Section 6 is in part as follows:

“Any person who desires to act as a steam engineer shall make ap-
plication to the district examiner of steam engineers for a license so
to act, upon a blank furnished by the examiner, and shall successfully
pass an examination upon the following subjects; the construction and
operation of steam boilers, steam engines, and steam pumps, and also
hydraulics, under such rules and regulations as may be adopted by
the chief examiner, which rules and regulations, and standard of ex-
amination shall be uniform throughout the state. If, upon such examina-
tion, the applicant is found proficient in said subjects a license shall
be granted him to have charge of and operate stationary steam boilers
and engines of the horsepower named in this act.”

You will note this section requires that all applicants for steam engineer’s
license shall pass an examination in certain enumerated subjects under such
rules and regulations as may be adopted by the chief examiner, but in all cases
the standard of examination shall be uniform throughout the state, and then if
such applicant is found proficient he shall be granted a license “to have charge
of and operate stationary steam hoilers and engines of the horsepower named
in this act.” The above provisions are mandatory, and condensing the same
we have:
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1st, an examination in certain enuinerated subjects.

2nd, uniform standard of examination.

3rd, if found proficient in the above two provisions to be given a license
to have charge and operate stationary steamm boilers and engines.

Answering your first question, I beg to advise that I am of the opinion
that your department is without authority to grant the class of license known
as “fireman’s license” for the following reasons:

First, you are without authority to grant any license except to have charge
and operate stationary steam boilers and engines, and you cannot limit such
license to only steam boilers. Any person entitled to a license ig entitled to a
license to have charge and operate both steam boilers and engines.

Second, the examination which you have been giving to firemen does not
cover all of the enumerated subjects mentioned in section 6, to-wit, firemen are
not examined in the construction and operation of steam engines.

Third, the examinations which have been given by your department are
not of uniform standard as required within the meaning of this act.

Answering your second question, I am of the opinion that a person holding
a fireman’'s license is without authority to operate a steam boiler, as he has
not passed the examination required in section 6 to obtain an engineer’s li-
cense, and also that your department was without authority to issue a fireman’s
license to them; and as all the authority which your department has is given
to it by statute, and such authority has not been given to you, the same cannot
be exercised.

In conclusion, I desire to advise that the present stationary engineer’s law
was held to be constitutional by the circuit court in the cases of E. R. Theobald
v. State, W. S. Judd v. State and Frank Stupens v. State, reported in 10 Ohio
circuit court (n. s.), page 536, and affirmed by the supreme court without report.

Whether it was wise or unwise that this law was so drafted as to require
the above holdings, this office cannot change the law as it reads. It is only
for us to declare the law as we find it.

Yours very truly,
U. G. DENMAY,
Attorney Qeneral,

STATIONARY ENGINEERS—FRAUDULENT APPLICATION FILED BY AP-
PLICANT FOR LICENSE.

An applicant for engineer's license making false' statement as to experience
is gulilty of fraud in passing examination.
October 2, 1909.

Hox. Wirtrtaxr E. KExNEdY, Chief Ezamniner Steain Engineers, Columbus, Ohio.

Drar Sm:—I am in receipt of your letter of September 30th, in which you
enclose a letter and affidavit filed with you stating that one who has taken the
stationary steam engineer's examination has never had the one year’s experience
required by your department to be eligible for examination, and that the person
who took the examination was required at that time to make an affidavit that
he did have the required one year’s experience, and that this affidavit is now
on file in your office, and you desire my opinion as to your duty in a case of
this kind and what action, if any, you should take.

I beg to call your attention to section 6 of the act in 97 O. L. 28, relating

25—A. G
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to the licensing and examining of steam engineers. The latter part of this
section is as follows:

“Such license shall continue in force for one year from the date the
same is issued, provided, however, the district examiner may, upon
written charges, after notice and hearing, revoke the license of any
person guilty of fraud in passing the examination.”

The first part of section 6 authorizes you, as chief examiner, to make cer-
tain rules and regulations governing the examinations, and in pursuance of this
auntliority you have made a rule requiring all applicants for license to file an
affidavit stating that he has had at least one year’s practical experience as an
engineer, fireman or oiler of steam boilers or engines. It may be well here to
add that the department of steam stationary engineers by the above rule did
not mean that an applicant, before being eligible for examination must have
had any experience or performed any work which would have been unlawful
for any person to have performed without having been a duly licensed engineer.
Your having authority to adopt the rule that an applicant must make affidavit
that he has had certain experience, makes it necessary for an applicant to
file such affidavit before being eligible for examination, and in case a false affi-
davit is filed there is no doubt in my mind that such applicant filing the same
would, within the meaning of the part of section 6 quoted in this opinion, be
guilty of fraud in passing the examination.

You also ask my opinion as to your duty in a case of this kind. You will
note section 6 requires that written charges must be preferred against a person
before a hearing may be had before the district examiner to revoke the license
of a person accused of fraud in passing the examination and notice must be
given of such hearing. This section places the discretion in the district ex-
aminer after written charges have been preferred to determine whether there is
reasonable ground to believe the accused has been guilty of fraud in passing
the examination. If such district examiner should decide in the affirmative he
should then give notice of a hearing to the parties interested, and at such hear-
ing proceed to determine if the accused has been guilty of such fraud. If, after
such hearing, he then determines that the accused has been guilty of such
fraud he should revoke his license as provided in the above quoted portion of
section 6. However, if the district examiner should, in determining whether
there is reasonable ground to believe the accused has been guilty of fraud,
determine in the negative no hearing should be had at all.

I herewith enclose the letter and affidavit attached to your letter of Sep-
tember 30th. Yours very truly,

U. G. DENMAN,
Attorney General.

STATIONARY ENGINEERS—FIREMEN’S LICENSES—DISPOSITION OF
FEES COLLECTED FOR.

Fees received for stationary firemen's licenses and turned into state treas-
ury may not be returned in absence of appropriation.

Fees received for firemen's licenses which are in hands of district examiners
should be returned after licenses have been revoked because of lack of authority
to issue.

Fees received from applicants for firemen’s licenses which are mo longer
issued should be returned to such applicants.
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November 23, 1909,

Hox. W. E. HasweLL, Chief Eraminer Stationary Engineers, Columbus, Ohio.
Dear S1r:—I am in receipt of your letter of November 20th, in which you
submit the following for my opinion:

“l. 'What shall be done with fees which have been received for
stationary firemen’s licenses where such licenses have been issued or
removed up to the present date and the fees received for the same have
been turned into the state treasury?

“2. 'What shall be done with fees which have been received for
original stationary firemen’s licenses and renewals, which have been
collected by the district examiners, but have not been turned into the
state treasury?

“3. What shall be done with fees received hereafter from applicants
for stationary firemen’s licenses or renewals of such licenses where
no renewals are given.”

Answering your first question, I beg to call your attention to section 22 of
article 2 of the constitution of Ohio, which is in part as follows:

“No money shall be drawn from the treasury except in pursuance
of a specific appropriation made by law; * % #7”

By the above provision the sole power of setting apart money in the treas-
ury for the payment of the liabilities which may accrue or have accrued against
the state is vested in the general assembly, and no claim against the state may
be paid unless there has been a specific appropriation by law to meet it. By
virtue of this power the general assembly exercises their discretion in deter-
mining what claim shall be paid.

I am, therefore, of the opinion that stationary firemen who have paid money
to your department for liccnses and renewals of licenses, and the money has,
according to law, been turned over to the state treasury, it may not be paid
back to such persons in the absence of an appropriation made by the general
assembly for that purpose.

Answering your second question: The money which is now in the hands
of your district examiners for firemen’s licenses and renewals, and which has
not been paid into the state treasury, should be returned to the persons who
paid the same. The people who have paid this money have received nothing in
return, and morally are entitled to have the same returned to them. It would
be against good conscience for the state to retain this money. I would, there-
fore, suggest that your department return all money which has been received
by your district examiners for firemen’s licenses and renewals, and which has
not been turned into the state treasury.

Answering your third question: I suggest that all money which in future
is tendered to your department for a fireman’s license or for a renewal of the
same be refused, and such money returned to such applicant.

Yours very truly,
U. G. DENMAN,
Attorney General.
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(To the Various Appointive State Boards)

(To the State Board of Health.)

BOARD OF HEALTH, STATE—ORDERS OF.

Police officer may arrest without warrant person whom he finds violating
order of state board of health.
January 16, 1909.

Dr. C. O. Prosst, Secretary State Board of Health, Columbus, Ohio.
DEeAR SIrR:—Your communication of the 13th inst. has been received. You
submit the following inquiry:

“I wish you would inform me if a constable or other person having
power to arrest can arrest a person he finds violating the provisions
of a rule of the state board of health and bring such person before a
justice of the peace, mayor, etc.,, as provided in section 2121 Revised
Statutes.”

In reply thereto permit me to say that section 2119 of the Revised Statutes
provides:

“Whoever violates any provisions of this chapter, or any order or
regulation of the board of health made in pursuance thereof, or ob-
structs or interferes with the execution of any such order, or wilfully
or illegally omits to obey any such order, shall be fined in any sum
not exceeding one hundred dollars or imprisoned for any time not ex-
ceeding ninety days, or both; but no person shall be imprisoned under
this section for the first offense, and the prosecution shall always be
as and for a first offense, unless the affidavit upon which the prosecu-
tion is instituted contains the allegation that the offense is 2 second
or repeated offense.”

While the above section applies to local boards of health, yet section 17
of the act of the general assembly creating the state board of health, as
amended May 9, 1908 (O. L. 99, p. 493), provides:

“All prosecutions and proceedings by the state board of heath for
the violation of any provision herein relating to such board or other
laws which the board is required to enforce, or for the violation of
any of the orders or regulations of the board, shall be instituted by its
secretary on the order of the president of the board. The laws pre-
scribing the modes of procedure, courts, practice, penalties or judg-
ments applicable to local boards of health, shall apply to the state board
of health and the wviolation of its laws and orders. All fines or
judgments collected by the board shall be paid into the state treasury.”

Section 7 of the last named act provides:

“Local boards of health, health authorities and officials, officers of
state institutions, police officers, sheriifs, constables and other officers
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and employes of the state or any county, city or township, shall enforce
the quarantine and sanitary rules and regulations adopted by the
state board of health.”

Section 7129 of the Revised Statutes provides:

“A sheriff, deputy sheriff, constable, marshal or deputy marshal,
watchman, or police officer, shall arrest and detain any person found
violating any law of this state, or any legal ordinance of a city or vil-
lage, until a legal warrant can be obtained.”

The above provisions of the statute, in my opinion, authorize the officers
named in section 7129 to arrest a person whom they find violating an order
of the state board of health and file an affidavit before any justice of the
peace or mayor within the jurisdiction where the offense was committed, as
provided by section 2121 R. 8.

They are not authorized on mere suspicion and without a warrant there.
for to arrest a person whom they believe has committed an offense, but only
where they find a person in the act of committing the offense.

Yours very truly,
U. G. DENDIAN,
Attorney General.

TRUSTEES COUNTY HOSPITAL—BUILDING FOR TREATMENT OF
TUBERCULOSIS.

Trustees of county hospital may construct separate hospital or building
for care and treatment of tuberculosis, but may not condemn land as site
for same.

February 5th, 1909.

Dg. C. O. Prorst, Secretary State Board of Health, Columbus, Ohio.
Dear SIR:—Your communication is received in which you submit the fol-
lowing inquiry:

“Will you please inform me if a board of trustees appointed for
the purpose of constructing a county hospital under the provisons of
an act ‘To provide for county hospitals,” passed May 9, 1908 (0. L. 99,
p. 486), can construct in connection with such hospital a separate hos-
pital to be used in the care and treatment of cases of tuberculosis.
Also, if, under the provisions of the act above mentioned, such board
of trustees have the power to condemn land as a site for a county
hospital?”

Replying thereto, I beg to say that section 4 of said act provides that

“in case a majority of the electors of said county voting at such
election are in favor of said issue of bonds, then the commissioners of
such county, shall provide, for the purchase of such site, and the erec-
tion of wnecessary buildings thereon, and shall proceed to issue the
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bonds of said county according to law and provide means by taxation
for the said purchase and support of such hospital.”

Section 5 of said act provides that

“said commissioners shall within thirty days after such election in
the event of a majority of the votes favoring the issue of bonds for
such hospital appoint six suitable trustees ¢ * * * # and said
trustees shall have charge of the purchasing of site, erection of build-
ings thereon for such hospital and the management and control of
the same and all ity said property, etc.”

It will be seen from these sections of said law that the character of
buildings erected shall be discretionary with said trustees, and in my opinion
it is within the power of said trustees, under said act, to construct a separate
hospital or building to be used in the care or treatment of cases of tuberculosis,
should they in their judgment and discretion deem the same necessary.

You also inquire if, under the provisions of this act, such board of trustees
have the power to condemn land as a site for a county hospital.

Section 19, article I, and section 5, article XIII, of the constitution of
Ohio provide the conditions under which, and the manner in which private
property may be appropriated for public use and benefit. No valid appropria-
tion of private property for public uses can be made without a law providing
compensation to the owner to be assessed in the mode prescribed in the con-
stitution. The constitution, in this particular, does not execute itself. There
is no provision in this act for the appropriation of property as required by
the constitution. There is no general law or special act conferring this right
upon the board of trustees created by this act. I am, therefore, of the opinion
that said board of trustees have not the power to condemn land as a site for
a county hospital.

Yours very truly,
U. G. DEXMAN,
Attorney General.

JURISDICTION OF MUNICIPALITY TO PREVENT POLLUTION OF ITS
WATER SUPPLY.

March 5th, 1909.

Dr. C. O. Prorsrt, Secretary State Board of Health, Columbus, Ohio.
DeAR Sir:—I desire to acknowledge the receipt of your letter in which you
submit the following inquiry: .

“Please inform me whether the jurisdiction of a municipality to
prevent the pollution of its water supply applies to a municipality
having a water supply furnished by a private company, corporation or
owner.”

In reply thereto permit me to say section 2433 of the Revised Statutes
provides:
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“The jurisdiction of any municipal corporation to prevent the pol-
lution of its water supply and to provide penalty therefor, shall extend
twenty miles beyond the corporation limits. Whoever pollutes any
running stream, .the water of which is used for domestic purposes by
any municipality by putting therein any putrid or offensive substance,
(other than fresh or salt water), injurious to health shall be guilty of
a misdemeanor, which shall be punishable by a fine of not less than
five or more than five hundred dollars. It shall be the duty of the
board of public service or board of trustees of public affairs of any
municipal corporation to enforce the provisions of this section.”

It is my opinion that under the provisions of the above section it is an
offense for any one to pollute any running stream, the water of which is used
for domestia purposes by any municipality, whether said municipality owns
the waterworks plant or whether said plant is owned by a private company
or corporation.

Yours very truly,
U. G. DexNdAYN,
Attorney General.

PHYSICIAN—FAILURE TO REPORT CONTAGIOUS DISEASE—FACTS IN
EACH PARTICULAR CASE GOVERN.

March 5th, 1909.

Dg. C. O. Prorst, Secretary State Board of Health, Columbus, Ohio.
DEear SIrR:—I desire to acknowledge the receipt of your letter in which you
submit the following inquiry:

“Can a physician be excused for failure to report a contagious or
infectious disease by giving as a rcason that he was not sure of the
diagnosis, when it appears that he had sent other children in the
family away from home several days before?”

In reply thereto permit me to say that section 2125 Revised Statutes
provides:

“Every physician or other person called to attend any person who
is suffering from smallpox, cholera, plague, yellow fever, typhus fever,
diphtheria, membranous croup, scarlet fever, or typhoid fever, or any
other disease dangerous {o the public health, or required by the state
board of health, to be reported, shall report the samg to the health
officer within whose jurisdiction such person is found, giving in such
report the name, age, sex and color of the patient, and the house or
place in which such person may be found; and in like manner it shall
be the duty of the owner or agent of the owner of a building in which
a person resides who has any of the diseases herein named or provided
against, or in which are the remains of a person having died of any
such disease, and the head of the family, immediately after becoming
aware of the fact, to give notice thereof to the health officer; and
when compaint is made or a reasonable belief exists that an infectious
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or contagious disease prevails in any house or other locality which has
not been reported as hereinbefore required, the board shall cause such
house or locality to be inspected by its health officer, and on discovering
that such infectious or contagious disease exists, the -board may, as it
deems best, send such person so diseased to a quarantine hospital or
other place provided for such persons, or may restrain them and others
exposed within said house or locality from intercourse with other per-
sons, and prohibit ingress and egress to or from such premises”

It is my opinion that under the provisions of the above section it is the
duty of every physician to report a contagious or infectious disease to the
health officer immediately upon discovering the same. Whether a physician
will be excused for failure to report a case of a contagious or infectious dis-
ease depends upon the facts in every case. This section requires the utmost
good faith upon the part of the physician, and before he can successfully plead
as a defense lack of knowledge of the character of the disease he must sat-
isfactorily explain all of his acts which show guilty knowledge. He cannot be
excused if his acts and the circumstances surrounding hig visits are such as
show that he had knowledge of the character of the disease.

Yours very truly,
U. G. DENMAN,
Attorney General.

HEALTH OFFICER MAY POST QUARANTINE CARDS WITHOUT ORDER
OF BOARD OF HEALTH.

March 5th, 1909.

Dr. C. O. ProrsT, Secretary State Board of Health, Columbus, Ohio.
Dear Sir:—1I desire to acknowledge the receipt of your letter in which you
submit the following inquiry:

“Is a health officer authorized to enforce the guarantine measures
provided in section 2126 R. S., when a contagious or infectious disease
is reported without calling the board of health together and having a
formal order issued?”

In reply thereto permit me to say that section 2126 R. S. provides:

“It shall be the duty of the board of health when a case of small-
pox, cholera, plague, yellow fever, typhus fever, diphtheria, mem-
branous croup, or scarlet fever is reported within its jurisdiction, to at
once cause to be placed in a conspicuous position on the house wherein
any of the aforesaid diseases occur a quarantine card having printed on
it in large letters the name of the disease within, and to prohibit en-
trance to or exit from such house without written permission from the
board of health.”

By the provisions of section 2115 the health officer appointed by the board
of health is the executive officer of the board and acts for the board in the dis-
charge of his duties. In my opinion he is autborized to post quarantine cards,



as provided in section 2126, as soon as the contagious or infectious disease is
reported to him, and without waiting for the board to be called together to pass
a resolution or order to that effect. This authority is implied by virtue of his
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office and appointment as executive officer of the board.

Yours very truly,
U. G. DEN)MAN,
Attorney General.

QUARANTINED HOUSE—PARENTS PERMITTING CHILDREN TO
ATTEND SCHOOL.

Parents who send children from quarantined house to school cannot be

punished,

-

March 6th, 1909.

Dr. C. O. Prorst, Secrctary State Board of Health, Columbus, Ohio.

DeEarR Sir:—I1 desire to acknowledgt receipt of your letter in which you

submit the following inquiry:

“Where a house is quarantined on account of scarlet fever, can the
parents, who send their children from such house to a public school,
be punished for violation of either section 2126 or 2129 R. S.?”

In reply thereto permit me to say that section 2126 R. S. provides as follows:

“It shall be the duty of the board of health when a case of small-
pox, cholera, plague, yellow fever, tvphus fever, diphtheria, membranous
croup, or scarlet fever is reported within its jurisdiction, to at once
cause to be placed in a conspicuous position on the house wherein any
of the aforesaid diseases occur a quarantine card having printed on
it in large letters the name of the disease within, and to prohibit en-
trance to or exit from such house without written permission from the
board of health; that no person quarantined by a board of health on
account of having a contagious disease, or for having been exposed
thereto, shall leave such quarantined house or place without the
written permission of the board of health; and every physician attend-
ing a person affected with any of the aforementioned diseases shall
use such precautionary measures to prevent the spread of the disease
as may be required by the board of health. No person shall remove,
mar, deface or destroy such quarantine card, which shall remain in
place until after the patient has been removed from such house, or has
recovered and is no longer capable of communicating the disease, and
the said house and contents thereof have been properly purified and
disinfected by the board of health, and where other inmates of said
house have been exposed to and are liable to become ill of any of said
diseases, for a period thereafter counting from the completion of the
disinfection, as follows, to-wit: in diphtheria and membranous croup,
14 days; in smallpox, 17 days; in scarlet fever, 10 days; in cholera or
yvellow fever, 7 days; in typhus fever, 21 days, and in cases of measles,
chickenpox and whooping cough, or either of them, the board of health

393
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may require the same report of cases and may enforce the same quar-
antine and other preventive measures as are provided for in this chap-
ter in cases of scarlet fever or diphtheria. The board of health may
employ as many persons as it deems necessary to execute its orders and
properly guard any house or place containing any person or persons
affected with any of the diseases named herein, or who have been ex-
posed thereto, and such persons shall be sworn in as quarantine guards,
shall have police powers, and may use all necessary means to enforce
the provisions of this chapter for the prevention of contagious or in-
fectious disease, or the orders of any board of health made in pursuance
thereof.”

Section 2129 R. S. provides as follows:

“No person residing in or occupying any house in which there is
a person suffering from smallpox, cholera, plague, typhus fever, diph-
theria, membranous croup, or scarlet fever, shall be permitted to attend
any public, private, or parochial school, or college or Sunday school, or
any other public gathering, until the quarantine provided for in such
diseases in section 2126 has been removed by the board of health, and
all school principals, Sunday school superintendents, or other persons
in charge of such schools, are hereby required to exclude any and all
such persons until such time as they may present a written permit of
the board of health to attend or re-enter such schools.”

These sections should be strictly construed. They do not specifically cover
the offense mentioned in your inquiry, and for that reason I am of the opinion
that parents who send their children from infected houses to the public schools
cannot be punished. The school officials are required to exclude such children
until a written permit of the board of health is presented.

Yours very truly,
U. G. DEXMAN,
Attorney General.

SEWAGE DISPOSAL PLANT—EMPLOYMENT OF ' ENGINEER—DUTY OF
COUNCIL AND BOARD OF PUBLIC SERVICE.

The employment of engineer for making plans for sewage disposal plant, is
within duties of board of public service and not council.
May 17, 1909.

Dr. C. O. Probst, Secretary State Board of Health, Columbus, Ohio.

DeaARr Sir:—I have your letter in which you state that the state board of
health has, after hearing, ordered the city of Greenville, Ohio, to construct a
sewage disposal plant and to have the same in operation by December 1, 1909.
You further state that the council of said city is willing and ready to provide
the necessary funds for the construction of said plant. You also state that both
the council of said city and the board of public service of said city are claiming
the right to appoint an engineer to prepare the plans for such plant. You then
inquire whether the council or the board of public service of said city has the
legal right to make such appointment.

The provisions of our Ohio Municipal Code were intended to make separate
and distinct the function of a city council and the “board of public service”
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as is provided for in section 138 of said code. In enumerating the general
powers of the board of public service section 139 of the Municipal Code provides:

“The directors of public service shall be the chief administrative au-
thority of the city and shall manage and supervise all public works
and all public institutions except where otherwise provided in this act.”

Section 140 of said code provides that:

“The directors of public service shall supervise the improvement
and repair of streets and alleys * * # sewers, drains, ditches * * *
streams and water courses * * # and the construction of all public
improvements and public works except as otherwise provided in this
act.”

Section 141 of the Municipal Code provides that:

“The directors of public service shall have the management of all
municipal water * * * gewage disposal plants * * * as well as
all public buildings and other property of the corporation not otherwise
provided for herein.”

These sections specifically provide that the directors of public service,_
known as the “board of public service,” shall constitute and be the chief admin-
istrative authority of the city, and their duties and powers are specifically enum-

erated in the above quoted and other sections of the Municipal Code.

Looking now to the powers conferred upon city councils by legislative enact-
ment we find in section 123 of the code the following provision:

“The power of council shall be legislative only, and it shall perform
no administratve duties whatever and it shall neither appoint nor con-
firm any officer or employe in the city government except those of its own
body, except as may be otherwise provided in this act. All contracts re-
quiring the authority of council for their execution shall be entered into
and conducted to performance by the board or officers having charge of
the matters to which they relate, and after authority to make such con-
tract has heen given and the necessary appropriation made, council shall
take no further action thereon.”

From the language used in this section it is apparent that the legislature
intended to limit the powers of council and that such powers be “legislative
only.” The courts have construed this section in substantially the same form as
it now is.

Bellows v. Cincinnati, 11 O. S. 544, 547,
Lillard v. Ampt, 4 N. P. 305.

It seems to be agreed, and rightly, that council is the proper body to pro-
vide the funds for the construction of this proposed plant. The code provides,
as above recited, that the board of public service shall “manage and supervise
all public works including public buildings and other property of the corpora-
tion unless otherwise provided for.”
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We fail to find in the code an exception to the powers of the board of public
service in this particular case. We also fail to find a provision in the code
authorizing council to make this appointment or a similar one. It must be con-
ceded that if the board of public service is to supervise the construction of this
plant, and this right seems not to be challenged by council, that board should
have the right and should approve the engineer’s plans therefor. It therefore
seems logical that if the plans to be drawn by the engineer are to be approved
and applied by the board of public service, said board should have the appoint-
ing power. The city council would be outside of its statutory authority if it
should attempt to superintendent or direct, or advise and consult with the en-
gineer in the preparation of said plans.

I am, therefore, of the opinion that when the council has made provision for
the funds necessary to the construction of said sewage disposal plant it has per-
formed its legal duty; that the employment of an engineer and the making of
plans for said plant is properly included in the construction thereof, and by
statute, made the duty of the board of public service.

Yours very truly,
U. G. DENJIAN,
Attorney General.

STATE BOARD OF HEALTH—MUNICIPAL WATER SUPPLY.

State board of health is limited in passing on plans for municipal water sup-
ply to the consideration of purely sanitary matiers. .
July 20, 1909.

Dr. C. O. ProBst, Secretary State Board of Health, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your communication in which
you request the written opinion of this department as to the extent and scope
of the power of the state board of health in passing upon proposed public water
supplies for municipalities and as to whether the board in considering plans for
such supply is limited to the consideration of purely sanitary matters.

In reply to your inquiry, I beg to say that the state board of health of the
state of Ohio is created by legislative authority as found in Title 3, Chapter 21,
Revised Statutes of Ohio. Its powers, therefore, are such as are expressly au-
thorized and reasonably implied from legislative enactment. The recognized
right of the state hoard of health to order the abatement of a nuisance is not in-
quired about here. So that the question is, may the state board of health be
the deciding authority for a municipality within the state of Ohio, which of two
or more available sources for public water supply it must avail itself of when
chemical and bacteriological examinations show that, considered strictly from a
sanitary standpoint, any one of the two or more sources would afford pure
water? In other words, when the municipal authorities propose to furnish the
inhabitants thereof with a public water supply from, a source of pure water as
above defined, has the state board of health authority, when said water is hard
or is found to contain, say, for instance, iron, lime or other such properties
not considered injurious to health but objectionable for other reasons, to compel
said municipality to abandon such proposed plan and procure such water supply
from an available water supply not possessed of lime or iron and which would
not be objectionable in consideration of health under a bacteriological and chem-
ical examination?



ATTORNEY GENERAL. 397

Section 9 of “An Act to revise and consolidate the laws relating to the ap-
pointment, powers and duties of the state board of health,” passed May 9, 1908,
as found in 99 O. L. at page 494, provides:

“No city, village, public institution, corporation or person shall pro-
vide or install for public use, a water supply * #* * or make a change
in the water supply, water works intake, water purification works of a
municipal corporation or public institution, until the plans therefor have
been submitted to and approved by the state board of health = #* #7”

This language, when considered by itself, seems to give to the board of
health such power as will justify an affirmative answer to the above inquiry,
but when read in connection with the entire act, and especially section 8 thereof,
and it is a well recognized rule of construction that the entire act should be
considered together so as to give effect to all parts thereof, the meaning is much
restricted, so that the correct conclusion would seem to be that this right to
approve is given the board of health so as to prevent such proposed plan for a
water supply from embracing a polluted source that would cause disease or any
unsanitary construction thereof. I therefore do not believe that the section
quoted gives to the board of health the plenary power to dictate the location of
the source of water supply, when such supply of water is not objectionable for
public use when considered from a sfandpoint of health.

Section 2 of “An Act to authorize the state board of health to require the
purification of sewage and public water supplies, and to protect streams against
pollution,” 99 O. L. 74, provides in part as follows:

“IWhenever. the board of health or health officer of any city or vil-
lage or ten per cent. of the electors thereof file with the state board of
health a complaint in writing setting forth that it is believed that the
public water supply of such city or village is impure and dangerous to
health it shall be the duty of the state board of health to forthwith in-
quire into and investigate the conditions complained of.”

The legislature her¢ uses the language “impure and dangerous to health”
and provides that when a condition is found that is dangerous to the health of
the community the state board of health may interfere. Our courts have held
in an unbrolien line of decisions that the titles to legislative enactmentg are to
be considered in arriving at the intent of the legislature. Looking then to the
titles of the various legislative enactments conferring authority on the state
board of health, we do not find language used therein which would indicate
that in questions likc that which is herein inquired about, the hoard of health
may go beyond the question of whether the water supply is safely free from
germe and properties which would produce injury to the health of the public
using the same.

In section 3 of the last mentioned act the board of health is authorized to
act when “the water supply has become dangerous to health.” From a con-
sideration of all the statutes creating and conferring powers upon the state
board of health I am led to the conclusion that the scope of the board’s powers
has reached its limitation when the water used or to be used by the municipality
will stand a chemical and bacteriological analysis that will be approved by the
board of health from the standpoint of health. The legislature evidently pro-
ceeded on the theory that a local municipality would exercise good judgment
and should be permitted to exercise its good judgment as to the auestion of lime
and iron being in the water or when the water is of that dezree of hardness
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that would render it objectionable. For instance, lime water used in a steam
boiler would cause the same to scale. A municipal authority knowing this fact
would have every natural reason to procure the municipal water supply for pub-
lic use from a source free from these objectionable qualities, as to not do so
would be lessening the chances of a municipality for procuring manufactories
and other industries because of the injurious properties of the municipal water
supply, for steam and other manufacturing purposes.

Illustrations might be multiplied as tending to show that the natural desire
of municipal authorities would be to procure a water supply not only healthful
from a strictly sanitary standpoint, but from an industrial and commereial stand-
point as well, I therefore conclude that it has not been the legislative expres-
- sion or intent that the state board of health should have jurisdiction over these
matters, and I may say in conclusion that they may be properly left to the good
judgment and local pride of the municipalities of our state.

Yours very truly,
W. H. MILLER,
Assistant Attorney General.

COUNTY HOSPITAL FOR TUBERCULOSIS—TIME BOARD OF STATE CHAR-
ITIES AND BOARD OF HEALTH MUST APPROVE PLANS.

Board of state charities and board of health must approve plans for county
hospitals for tuberculosis before any obligations for erection are incurred.

August 17, 1909.

Dr. C. O. Propst, Secretary State Board of Health, Columbus, Ohio.

Dear Sir:—I have your request for an opinion as to the time when the
state board of health, acting with the board of state charities, shall approve the
location and plans for a county hospital for tuberculosis.

The act authorizing the board of county commissioners to construct such
a hospital is found on pages 62 and 63 of 99 Ohio Laws, and the last sentence of
section 5 of tht act, defining in part the duties of the state board of health with
respect to such hospitals, reads as follows:

“And said board, acting with the board of state charities, shall ap-
prove the location and plans for all county hospitals for tuberculosis.”

This provision just quoted does not specify any particular time when the
location and plans must be approved by these two boards, but, in my opinion,
this approval must be had before a contract is let if the work is to be done by
contract and if the work is to be done by the county commissioners, hiring their
own labor and purchasing their own material, then the approval must be had
before any obligations are incurred by the board toward the construction.

I have heretofore, on June 8, 1909, given to Harry Garn, city solicitor for
the city of Fremont, Ohio, an opinion on this same question with respect to the
heating and ventilating system and apparatus for a public school building in the
city of Fremont, Ohio, and pertaining to the time when the plans for such ap-
paratus shall be approved by the Department of Workshops and Factories, and
I enclose you ‘herewith a copy of that opinion. Plans for tuberculosis hospitals
must be approved by the Department of Workshops and Factories as well as by
the State Board of Health and the Board of State Charities. It is held in that



ATTORNEY GENERAL. - 399

opinion that all preliminary matters looking to the construction and installation
of the heating and ventilating system—such as advertising for bids, opening
of the bids, etc.—may be had prior to the approval by the Chief Inspector of the
Department of Workshops and Factories, of the plans for such construction, but
that such plans must be so approved before a contract is let for the construction
of the work.

That opinion is adhered to in this case, and my judgment is that if the
location and plans for the county hospital for tuberculosis are approved by the
State Board of Health, the Board of State Charities and the Chief Inspector of
the Department of Workshops and Factories, at any time before a contract is
let for the construction of the work, the approval will be valid and within the
requirements of the law. Very truly yours,

TU. G. DExMANY,
Attorney General.

CITY HOSPITAL—PHYSICIANS MAY ONLY PERFORM POST-MORTEM EX-
AMINATIONS IN PURSUANCE OF SECTION 3763.

December 9, 1909.

Dr. C. O. ProssT, Secretary State Board of Health, Columbus, Ohio.
DeAR StR:—Your communication is received in which you submit to this
department for an opinion thereon the following inquiry:

“Will you please inform me if, under the provisions of section 3763
of the Revised Statutes, physicians connected with city hospitals would
be prevented from performing post-mortem examinations of persons
dying within the hospital until after the lapse of the number of hours
specified for the claiming of a body by someone with a legal right to
make such claim and where the consent of the proper person has not
been secured by such physician or hospital authorities for such post-
mortem examination.”

The section referred to is of too great length and only part of it will be
necessary to quote for the purpose of reply to your inquiry. The section divides
bodies of deceased inmates in city hospitals, county infirmaries, workshops,
asylums, hospitals, or other charitable institutions founded and supported in
whole or in part at public expense, also of the penitentiary, and bodies in the
possession of township trustees, sheriffs, or coroners into two classes:

First, those bodies “not claimed or identified” or which must be buried at
the expense of the state, county or township, and

Second, those bodies in the possession of the aforesaid authorities which
are claimed in writing by any relative or other person for private interment at
his own expense. If no proper claim is made for a body of the first mentioned
class within thirty-six hours after death, then, and in that event, the authority
having charge of the same may deliver it to the medical authority mentioned in
the section for medical or surgical study or dissection. But even after such de-
livery the body is yet subject to be claimed by any relative or person as pro-
vided in the statute.

As to the second class, and more directly in reply to your inquiry, no body
of a deceased person, dying in a hospital, shall be subjected to medical or sur-
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gical study or dissection until not less than twenty-four hours after death, and
until notice of the death is given to relatives and friends of the deceased, if they
are known. There is no authority of law in this section or elsewhere for the
appropriation of a body for the purpose of medical or surgical study or dissection
in disregard of the demand for the body by relatives or friends who seek to
inter the same at private expense. The statute does expressly provide that upon
such demand the body shall be given up to such claimant. In other words, the
medical authority mentioned in the section have a right to the bodies of paupers
and persons not claimed for private interment at private expense, and after the
limitation of time mentioned in the section has expired, and for these purposes
only; and at no time is such medical authority justified in withholding the body
for the purposes mentioned in the statute after a demand bhas been made on
such authority for the body as provided in the statute.
Very truly yours,
U. G. DENMAN,
Altorney General.

STATE SANITORIUM—MANNER OF ADMITTING PATIENTS FULLY
" DISCUSSED.
December 20, 1909.

Dr. C. O. ProBst, Secretary State Board of Health, Columbus, Ohio.
DeARr Sir:—You have asked my opinion on the following questions:

“1. Under the act of April 21, 1904, providing for a state sanitorium
for the treatment of persons afflicted with incipient pulmonary tubercu-
losis, etc., and as amended April 29, 1908, may more than one patient
be admitted to said institution from any one county in the state when
it can accommodate less patients than the number of counties in the
state, and when there is a less number of counties represented in the
applications than the institution can provide for at the present time.

“2, What is the scope of authority of the state board of health as
authorized in section 1 of the original act?”

Replying to your first inquiry as to the apportionment of patients among the
several counties in the state, I call your attention to the provision contained in
section 1 of the act of 1904, as follows:

“Said patients shall be apportioned among the several counties of
the state in proportion to the population as shown by the next preceding
federal census, it being further provided that each county shall be en-
titled, at all times, to, at least, one patient in said hospital.”

This provision is evidently intended to prevent discrimination in receiving
patients from the various counties in the state. It is not repealed or modified in
the amendment of 1908. The provision that each county shall be entitled at
all times to, at least, one patient in said hospital shall govern the receiving of
patients thereto until the patients shall number eighty-eight. Patients received
in excess of eighty-eight shall be on the basis of population, as provided for in
this section. No one county is entitled to have two or more patients in the in-
stitution to the exclusion of one eligible applicant from any other county in the
state. If an application is not made by an eligible patient from as many
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counties in the state as the institution can receive and care for, then until such
time as such application is made by a patient from a county without a patient
in the institution, I am of the opinion that two or more patients may be re-
ceived from one county. But until each county has one patient in the institu-
tion any number of patients greater than one from any one county would have
to withdraw from the institution in favor of the eligible applicant from the
county without a patient in the institution.

In answer to your second inquiry: The two acts referred to are not clear
in distinguishing the duties of the superintendent, the state board of health,
and the board of trustees of the institution.

Section 1 of the act of 1904 provides that:

“The state board of health shall prescribe how the several patients
may be selected and admitted from the several counties.”

Section 5 of the act of 1908 provides that:

“Any citizen of this state of more than seven years of age who is
suffering from pulmonary tuberculosis, as determined by the superin-
. tendent, may be admitted to the sanitorium, etc.”

This provision, however, does not repeal the power conferred upon the
state board of health in the original act. The two provisions are reconcilable
in that the duty of the superintendent is {o define the test or stage of the dis-
ease that shall divide applicants into the- two classes of eligible and ineligible;
that is, upon the superintendent is conferred the power to reject an applicant
because, in his discretion, the applicant is in a stage of the disease advanced
beyond that which, in his opinion, should be admitted. The state board of
health is authorized to prescribe the manner in which those persons seeking ad-
mission to the institution as patients may proceed to such examination by the
superintendent, and their subsequent admission if approved.

Very truly yours,
U. G. DENMIAN,
Attorney General.

26—A. G.
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(To the State Board of Embalming Examiners)

BOARD OF EMBALMING EXAMINERS — MANNER OF ISSUING LICENSE.

March 31st, 1909.

CaAPTAIN GEORGE BILLow, Secretary-Treasurer Ohio State Board Embalming Ez-
aminers, Akron, Ohio.
Dear SIr:—I1 am in receipt of your letter of March 29th, in which you
submit the following question for my opinion:

Shall the Ohig state board of embalming examiners continue to
grant and issue embalmers’ license to applicants making affidavit of
having been actively engaged in this state in the practice of embalming
for a period of five years immediately preceding the passage of the act?

You no doubt have the old embalmers’ act in the 95 O. L. 333 in mind in
asking the above question, which provides that if a person ‘“‘actively engaged
in this state in the practice of embalming for a period of five years imme-
diately preceding the passage of this act an affidavit shall be executed in lieu
of an examination as to his or her qualifications under the provisions of
this act.”

I beg to advise that in the 99 O. L., page 508, the original embalmers’ act
was repealed and another act substituted which is, with a few slight changes,
the same as the original act. However, one of the changes made was the
doing away with issuing a license to persons who had been actively engaged
in the practice of embalming for a period of five years upon an affidavit, as
was provided for in the old act. The new act in 99 O. L. 508 only provides for
one method by which a person may obtain a license, and that is by examination.
I am, therefore, of the opinion that your board must not issue and grant
licenses except to persons who have passed a satisfactory examination as pro-
vided in 99 O. L. 508,

Yours very truly,
U. G. DENMAN,
Attorney General.

MATTERS RELATING TO LICENSED EMBALMERS.

A licensed embalmer may have men who are not licensed embalmers pre-
pare the dead under his actual direction irrespective of cause of death, and
may report to health officer that such body was prepared by him.

A licensed embalmer may not certify to health officer that he has prepared
the dead for purpose of obtaining burial and transportation permits for other
undertakers who have no license when in fact bodies certified to were never
seen by such licensed embalmer.

Ohio state board of embalming examiners may not prescribe period of grace
for payment of renewals or forfeiture of license on failure of payment end
restoration of same.
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Failure to register license and annual rencwwal card prohibits licensed em-
balmer from practicing until same is registered, and renewal cards must be
registered as presciibed in chapter 15a Revised Statutes.

March 4th, 1909.

CaPraIN GEeorGE BiLrow, Secretary-Treasurer Ohio State Board of Embalming
Examiners, Akron, Ohio.

Dear Sik:—I am in receipt of your letter of February 2Tth, in which you
submit the following inquiries to this department for an opinion thereon:

1. May a licensed embalmer have in his employ men who are not
licensed embalmers and by his directions embalm and prepare the
dead irrespective of the cause of death, contagious, infectious and com-
municable diseases, for burial or transportation, and he (the licensed
embalmer) make the report to the health officer, certifying that such
dead body was prepared by him in conformity with the law?

2. May a licensed embalmer certify to the health officer that he
has prepared the dead as required by law for the purpose of obtaining
burial and transportation permits for other undertakers who have no
license, when in fact the body certified to by such licensed undertaker
never has been seen by him? .

3. May the Ohio state board of embalming examiners under the
last clause of section 3, chapter 15a, Revised Statutes of Ohio, prescribe
a period of grace for the payment of renewals, or a forfeiture of
license on failure of payment and restoration of same afterwards should
mitigating circumstances, in the opinion of the board, warrant?

4. What effect has the failure to register a license and annual re-
newal cards of licensed embalmers; and may such license and renewal
cards be registered at the coffice of the local registrar of each established
district as provided by the act creating the bureau of vital statistics?

Answering your first inquiry, I beg to say section 8 of chapter 15a¢ of the
Revised Statutes of Ohio is as follows:

“Any person who shall practice or hold himself or herself as prac-
ticing, in this state, the science of embalming, either by arterial or
cavity treatment, upon the body of any person dead of an infectious or
contagious disease, or prepare for burial, cremation or transportation,
the bodies of persons dead of an infectious or contagious disease, with-
out having complied with the provisions of this act, shall be guilty
of a misdemeanor, and upon conviction thereof before any court of
competent jurisdiction, shall be sentenced to pay a fine of not less than
twenty-five dollars nor more than fifty dollars for the first offense, and
for the second and each repeated offense, a fine of not léss than fifty
nor more than one hundred dollars; or imprisonment for six months,
or both, at the discretion of the court.”

I am of the opinion that the above section does not apply to one who I8
not a licensed embalmer who prepares the dead under the actual directions of
a licensed embalmer, as such persons are not practicing or pretending to prac-
tice emhalming within the meaning of this act, and that such embalming will
be considered as done by such licensed embalmer. However, the facts Iin
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each particular case would govern what is really the actual directions of a
licensed embalmer. I am also of the opinion that such licensed embalmer under
whose direction the body was prepared may certify to the health officer that he
prepared the body for the purpose of obtaining a permit for burial or trans-
portation without violating section 1536-758 R. S.

In answer to your second question I beg to advise that section 1536-758
R. S, relative to the removal or conveyance of a corpse, is in part as follows:

“No corpse shall be buried or cremated within the state of Ohio,
or taken out of the state without a permit from the board of health
where the death occurred, and before granting such permit the board
of health, if the corpse is to be transported beyond: its jurisdiction,
shall receive from the undertaker or person in charge of the corpse a
written certificate certifying that it has been prepared in accordance
with the rules of the state board of health, and any person wilfully
making a false statement relative to the preparation of a corpse shall
be punished as provided in section 2119 of this chapter.”

I am of the opinion that a licensed embalmer who certifies to a health of-
ficer that he has prepared a body himself, when in fact he has never seen the
body, is making a wilful false statement relative to the preparation of a corpse
within the meaning of this section.

Answering your third question, I beg to advise that section 3 of chapter
15a, Revised Statutes of Ohio, does not give the Ohio state board of embalming
examiners the power to prescribe a period of grace for the payment of renewals
or forfeiture of licenses on failure of payment and restoration of same after-
wards should mitigating circumstances in the opinion of the board warrant.
The power of the state board of embalming examiners in relation to renewals
of licenses to practice embalming is found in the last clause of section 6 of said
act, which is as follows:

“All persons receiving a license under the provisions of this act,
shall register the same at the office of the board of health, and where
there is no board of health, with the clerk of the court off common
pleas of the county, in the jurisdiction of which it is proposed to carry
on said practice, and shall display said license in a conspicucus place
in the office of such licentiate, and annually thereafter, on or before a
date to be fixed by the said state board of embalming examiners, pay
to the secretary-treasurer thq sum of one dollar, for the renewal of
said license.”

The above is mandatory, and if one who has received a license fails to
pay to the secretary-treasurer the sum of $1.00 annually for the renewal of
said license on or before the date fixed by the state board of embalming ex-
aminers, the license will end on the date fixed by the board for renewing the
same, and it is not within the power of the board of embalming examiners to
restore the license after such failure to renew except by an examination, ag is
provided for obtaining a license in the first instance.

Answering your fourth question, I beg to say that the latter part of section
6, quoted in answer to your third question, requires that a licensed embalmer
shall register his license at the office of the board of health, and where there
is no board of health, with the clerk of the court of common pleas of the
county, in the jurisdiction which it is proposed to carry on said practice. This
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section makes it necessary for one who has received a license to register the
license, and when renewed the renewal cards as prescribed, before he will have
the right to practice as a licensed embalmer. I am further of the opinion that
it is not within the power of the state board of embalming examiners to
designate any other place for licensed embalmers to register their license than
the offices designated in this act.

Your question relative to the sect known as Amish burying their dead is
not entirely clear to me, but if you will furnish additional facts as {0 what the
sect known as the Amish do in the way of preparing their dead for burial and
the manner of receiving certificates for burial and transportation, I will be
glad to answer the same.

Yours very truly,
U. G. DENMAYN,
Attorney General.

BOARD OF EMBALMING EXAMINERS—EXPENSES OF MEMBERS—COM-
PENSATION OF PRESIDENT FOR CERTAIN DUTIES.

President of Board of Embalming Examiners not entited to any compensation
for merely signing licenses.

Hotel expenses of wife of member while at board meeting may not be paid
out of funds of board.

Member not entitled to any erpense in exrcess of three cents per mile to and
from meetings.

July 27, 1909.

CarT. GEoRGE Brirow, Secretary The Ohio State Board of Embalining Examiners,
Akron, Ohio.
Dear Sir:—1I1 beg to acknowledge the receipt of your letter of July 21st, in
which you submit the following for my opinion:

1. The president of the board of embalming examiners signs, dur-
ing the interim of the meetings of the board, anywhere from 23 to 60
licenses, as the law requires of him. Such licenses are prepared and ex-
pressed to him by the secretary. Is ten dollars a proper charge for so
signing?

2. If the wife of a member of the board accompanies him to a
meeting of the board, are her hotel expenses permitted to be paid from
the funds of the board?

3. Is a member of the board entited to extras to cover expense of
cab hire and the use of chair car in addition to the mileage of three
cents per mile allowed him by section 87 of the embalming act?

Answering your first question, I beg to call your attention to section 87 of
the state hoard of embalming examiners’ act, 99 0. L. 509, which is as followa:

“Each appointed member of the state board of embalming exami-
ners, except the secretary, shall receive ten dollars for czach day of
actual service diuring the meetings of the board, and mileage at the
rate of three cents for each mile of travel in attendance upon such
meetings. The secretary shall receive such salary as the board directs,
and his necessary traveling expenses incurred in the discharge of his
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official duties. Salaries, mileage and other expenses of the board, shall
be paid from fees received under the provisions of this act relating to
the state board of embalming examiners.”

You will note the only provision made for compensation for appointed mem-
bers of the state hoard of embalming examiners is that they shall receive ten
dollars for each day of actual service during the meetings of the board, and
I am clearly of the opinion that the president of the board, who is an appointed
member of the board, is not entitled to any compensation whatever for signing
licenses, regardless of number, during the interim of the meetings of the board.

Answering your second question, there is nothing in the Ohio embalming
act which permits the paying of the expenses of a member’s wife, who accom-
panies him to a meeting, out of the funds of the board.

Answering your third question, I call your attention to section 87 of the em-
balmers’ act quoted above. You will note that the statute limits appointed mem-
bers of the embalming board to mileage at the rate of three cents for each mile
of travel for attendance on meetings, while the same statute specifically provides
that the secretary shall receive his necessary traveling expenses incurred in the
discharge of his official duties, and it seems very clear to me that, since the
statute permits the secretary of the board to be reimbursed for all necessary ex-
penses, and only permits the appointed members, except the secretary, mileage at
the rate of three cents per mile, that the appointed members, other than the sec-
retary, are not entitled to be reimbursed for money expended for chair car or
cab hire.

I beg to remain,

Very truly yours,
‘W. H. MILLER,
Assistant Attorney General.
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(To the State Medical Board)

STATE MEDICAL BOARD—ALL FINES COLLECTED IN PROSECUTIONS
TUNDER MEDICAL PRACTICE ACT, 99 O. L. 492, MUST BE PAID TO.

Columbus, Ohio, February 9, 1909.

Dr. Georce H. MaTtsoN, Secretary State Medical Board, Columbus, Ohio.

DEar SIR:—You have handed me the letter of Dr. C. Ludwig Mueller, ad-
dressed to yourself, in which it is stated that a person has been convicted and
sentenced for practicing medicine without having procured a certificate from
the state medical board as defined by section 43 of the act reating to the
duties of the state medical board, 99 O. L. 492; that the fine assessed against
said person is in the hands of the clerk of courts of the county in which the
prosecution was had, viz, Auglaize county, and that the prosecuting attorney
of that county has advised that said fine may not be paid to the state medical
board under section 56 of the act above cited. You request my opinion as to
whether, upon the above statement of facts, the fine can he collected from the
clerk or whether the prosecuting attorney’s advice in the matter should be
followed.

In my opinion the state medical board is entitled to this fine. Section 56
provides that

“all fines collected under the last four preceding sections shall be
paid to the state medical board.”

Section 52, being one of the “four preceding sections,” provides that

oo

‘“whoever practices medicine or surgery * * % ghall be fined * * *.)”
Section 43 provides:

“A person shall be regarded as practicing medicine, surgery or mid-
wifery within the meaning of this act who uses the words or letters
‘Dr’ #* *= % ete”

Section 43 does not impose any penalty or provide for the collection of any
fine. It simply defines the practice of medicine and surgery which is inhibited
hy scction 52. There are but four sections in the entire medical law under
which fines can be collected, viz.: sections 52 to 55, inclusive, and these are the
four sections preceding section 56, to which that section refers.

I am at a loss to understand how the prosecuting attorney could have
reached the conclusion at which he arrived in this matter. I advise, therefore,
on behalf of the medical board, that you make demand again upon the clerk
of courts of Auglaize county for this fine.

I herewith return the letter of Dr. Mueller.

Yours very truly,
U. G. DEXMAN,

Attorney General,
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(To the State Board of Charities)

INSTITUTION FOR FEEBLE MINDED YOUTHS—PETITION TO COMMIT TO
BE FILED WHERE CHILD RESIDES.

March 26th, 1909.

Ho~. H. H. SHIRER, Secretary Board of State Charities, Columbus, Ohio.
DEAR SIR:—I am in receipt of your letter of March 26th, requesting an
opinion on the following state of facts:

Three boys, inmates of a certain sectarian orphange, are fit sub-
jects to be committed to the institution for feeble minded youth at
Columbus. These boys are not former residents of the county wherein
the orphanage is located, but were received from other counties in
Ohio. It is not stated whether they have been legally surrendered to
the full custody and guardianship of the orphanage or are inmates
thereof under what is commonly called “temporary care.”

Query: From what county is the application for admission of
these boys to be signed by the probate judge?

I beg to advise that the last part of section 674¢ of the Revised Statutes of
Ohio, which governs such cases, is as follows: .

“Such printed instructions and forms shall be furnished to all
applicants for the admission of any person or patient in whole or in
part as a state beneficiary, and shall be indorsed by the probate judge
of the county in which he or she resides at the time of the making of
the application.”

The word “resides” must be taken to mean the legal residence and not the .
mere temporary residence., If the boys in question were in the full custody
and guardianship of the orphanage, then they must be committed from the
county wherein the orphanage is located, but if the orphanage has mere tem-
porary charge of the boys, then they must be committed from the county
wherein they have a legal residence.

I believe this fully answers your inquiry. I beg to remain,

Yours very truly,
U. G. DENMAX,
Attorney General.

PETITION TO ADOPT CHILD MUST BE FILED IN COUNTY WHERE CHILD
RESIDES.
March 26th, 1909.

Hox. H. H. SHIRER, Secretary Board of State Charities, Columbus, Ohio.
Dear Sir:—I am in receipt of your letter of March 25th in which you ask
for an opinion as to the meaning of the word “resides,” as found in the third
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line of section 3137 of the Revised Statutes, as amended in 99 O. L. 190.
In reply 1 beg to say said section is in part as follows:

“Any suitable person not married, or hushand and wife jointly, may
petition the probate court of the county in which a minor child not
theirs by birth resides, for leave to adopt and for a change of the name
of such child.”

In reply thereto I beg to say that I am of the opinion that the word “re-
sides” should be construed to mean the legal residence of such child and not
mean temporary residence in a county.

I note in your letter that you advise that the purpose of this amendment
was to make it possible for a non-resident of the state to adopt a child from
any of the public or private children’s homes of the state. The construction
which I have placed upon the word “resides” does not in any way apply to
the person or persons who may adopt such child, but merely applies to the
county where the petition must be filed for the purpose of adoption.

I beg to remain, Yours very truly,

U. G. DENAIAN,
Attorney General.

CHILDREN’'S HOME—ADOPTION OF CHILD WITHOUT APPEARING IN
COURT.

A child awarded by court in accordance with 99 0. L. 190 may be adopted
without the person desiring to adopt the child, or the child, personally appear-

ing in court.
April 26, 1909.

Hox. H. H. SuIreR, Secretary State Board of Charities, Columbus, Ohio.

Dear Sir:—I am in receipt of your letter of April 26th, in which you advise
that a children’s home incorporated under the laws of this state has placed a
child, which was awarded to it by a court in accordance with “"An Act to regu-
late the treatment and control of dependent, neglected and delinquent children,”
with a family located in a different county from that of the children’s home.
The family desire to adopt the child, but refuse to come to the county where
the children’s home is located to file their petition with the probate court as
required by section 3137 Revised Statutes, as amended in 99 O. L. 190, and you
desire to know if it is possible to secure this adoption without the family who
have the child or the child personally appearing in the probate court of the county
in which the children’s home is located.

I beg to advise that section 31 of senate bill No. 412, 99 O. L. 199, is as
follows:

“In any case where the court shall award a child to the care of any
association or individual in accordance with the provisions of this act,
the child shall, unless otherwise ordered, become a ward, and be subject
to the guardianship of the association or individual to whose care it is
committed. Such association or individual shall have authority to place
such child in a family home, with or without indenture, and shall be
made a party to any proceedings for the legal adoption of the child, and
may appear in any court where such proceedings are pending, and
assent to such adoption. And such assent shall be sufficient to authorize
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the judge to enter the proper order or decree of adoption. Such guard-
ianship shall not include the guardianship of any estate of the child.”

It appears from the language of the section above quoted that where the
papers required by section 3137 R. S, as amended 99 O. L. 190 have been filed
in the probate court of the county where the child resides, to-wit, the petition
of the persons desiring to adopt, the written consent of the child if of the age of
14 years, and the written consent of the children’s home signed by the proper
officer, the probate judge shall enter the proper order or decree of adoption.
I am of the opinion that it was the intention of the general assembly to place
the responsibility with children’s homes in the placing of children, and their
assent to an adoption should be sufficient for a judge to enter the proper order
or decree of adoption, and that such a proceeding is merely for the purpose of
making the adoption a matter of record, and the issuing of an order or decree
of adoption is a purely ministerial one on the part of the judge, and I do not
believe any judge would require either the person desiring to adopt a child or
the child to personally appear in court.

It is also to be borne in mind that the “Act to regulate the treatment and
control of dependent, neglected and delinquent children” is to be liberally con-
strued to the end that its purposes may be carried out, one of which is that the
proper guardianship may be provided for in order that the child may be edu-
cated and cared for as far as practicable in such manner as best subserves its
moral and physical welfare. It seems very clear by section 31 of the above act
that the general assemby intended placing such a discretion upon the children’s
homes which have been awarded a child in accordance with this act, and I am
of the opinion that a judge before whom proceedings to adopt a child are pend-
ing would be justified in issuing an order or decree of adoption after the proper
papers, as required by section 3137 Revised Statutes, are filed with said court
without anyone whatever appearing before the court.

I beg to remain,

Yours very truly,
U. G. DEXMAN,
Attorney General.

LEGAL RESIDENCE OF UNNATURALIZED PERSON WITHIN MEANING OF
99 0. L. 323.

An unnaturalized person who has resided in a county of this state since April
1, 1905, has gained a legal residence for admittance into any benevolent insti-
tution of state, within meaning of 99 O. L. 323.

April 26, 1909.

Hox. H. H. SHIRER, Secretary State Board of Charities, Columbus, Ohio.

DEeAR SIR:—I am in receipt of your letter of April 23rd in which you advise
that an unnaturalized resident of Tuscarawas County, who has resided in said
county continuously since April 1, 1905, is insane, and you desire to know if the
continued residence of this person has satisfied the limitations imposed by the
general assembly in the 99 O. L. 323 and if he has gained a legal residence in
this state and may be committed to the asylum for the insane.

I beg to advise that section 632a of the Revised Statutes as amended in 99
O. L. p. 323 is as follows:
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“No person who has not gained a legal residence in the state of Ohio
shall be admitted to any benevolent institution of this state.”

And that section 700 of the Revised Statutes, as amended in 99 O. L. 325
places the additional limitation on persons being committed to insane asylums,
that such persons must be an inhabitant of Ohio for one year next preceding the
date of their application to be admitted into either of the hospitals for the in-
sane. Therefore, a person to be admitted into a hospital for the insane must be
a legal resident of Ohio and also an inhabitant of Ohio for one year next pre-
ceding the date of his application.

A legal residence has been defined to be a continuous residence at one place
for twelve months (4 O. N. P. 403). And one may have a residence in the state
without a domicile and without citizenship. The essential distinction between
residence and domicile is that the first involves the intent to leave when the
purpose for which one has taken up his abode ceases, and the other has no such
intent. (2nd Bouvier, 904.)

I am, therefore, of the opinion that this person who has resided in Tusca-
rawas County since April 1, 1905, has gained a jegal residence in said county,
and that he was an inhabitant of the state for one year preceding the date of
his application and is entitled to be admitted to the hospital for the insane. I
may add, however, that by section 632a¢ R. S., the board of state charities may
authorize the reception of a non-resident person into an institution in cases
where the legal residence cannot be ascertained or where the peculiar circum-
stances of the case constlitute, in their judgment, a sufficient reason for the sus-
pension of the rule as to legal residence and of being an inhabitant of the state
for one year preceding the date of their application.

I beg to remain,

Yours very truly,
U. G. DENAIANX,
Attorney General.

COUNTY COMMISSIONERS—CHILDREN’S HOME—AMOUNT THAT MAY BE
EXPENDED FOR.

County commissioners may expend $15,000 for new children’s home building,
to be erected oi part of premises occupied by old building, without submitting
question to vote.

May 12, 1909.

Hox, H. H. SHIRER, Secretary State Board of Charities, Coluinbus, Ohio.
Draw Smi:——-I am in receipt of your letter of May 11th in which you submit
the following for my opinion:

“The commissioners of Union County desire to erect a new building
at the children’s home and said building is to be erected on part of the
premises where the present children’s home is now standing. The new
structure is in no way to be connected with the existing structure, which
will later be torn down,”

and you desire to know if the commissioners may use $10,000.00 or $15,000.00 for
the bui'ding of the home without submitting the question to the voters of the
county.
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I beg to advise that section 2825 of the Revised Statutes is in part as follows.

“The county commissioners shall not levy any tax, or appropriate
any money, for the purpose of building pubdlic county buildings, purchas-
ing sites therefor, or for lands for infirmary purposes, or for building
any bridge, except in case of casualty, and except as hereinafter pro-
vided, the expenses of which will exceed fifteen thousand doliars, with-
out first submitting to the voters of the county, the question as to the
policy of building any public county building or buildings, or for the
purchasing sites therefor, or for the purchase of lands for infirmary pur-
poses by general tax.”

and section 2825¢ is as follows:

“Whenever the county commissioners of any county, shall determine
to enlarge, repair, improve, or rebuild any public county building except
in a city of the first class, or first or second grade of the second class, the
entire cost of which expenditure shall exceed ten thousand dollars, before
levying any tax or appropriating any money for such expenditure, the
question as to the policy of such expenditure shall be first submitted to
the voters of the county as provided in section 2825.”

The above two quoted sections must be taken together. Section 2825 clearly
applies to the building of new buildings, while section 2825a applies to changes
made in or on old buildings, which is shown by the use of the terms “enlarge, re-
pair, improve or rehuild.” The building which the commissioners in this case
contemplate building is without a question a new building, as the same is not in
any manner related to the present building, as is the case where a building is
enlarged, repaired, improved or rebuilt.

I am, therefore, of the opinion that the county commissioners of Union
County may expend the sum not to exceed fifteen thousand dollars for the above
building without first submitting the guestion to the voters of the county.

I am,

Yours very truly,
U. G. DENMAN,
Attorney General.

BOARD OF STATE CHARITIES—STATE CONFERENCE OF—AUTHORITY
TO INVITE AND PAY EXPENSES OF BLIND RELIEF COMMISSION.

Board of state charities inay invile one member of each county dlind relief
commission to attend state conference provided for in section 656aR.S., and
expenses of such member to be paid out of fund available for various blind
relief commissions.

September 15, 1909,

Hox. H. H. SHirer, Secretary Board of State Charities, Columbus, Ohio.
DEAR Sir:—I beg to acknowledge receipt of your letter of September 11th,
in which you submit the following for my opinion:

“May the board of state charities, under section 656a, invite one
member of each county biind relief commission to attend the next state
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conference provided for in the above section, and from what fund shall
the expenses of each invited member of the county blind relief com-
mission be paid?”

I call your attention to section 656a Revised Statutes, which is as follows:

“The board of state charities may, at such times and places as they
deem advisable, hold conferences of officers of state, county and mu-
nicipal benevolent, penal and reformatory institutions, officials responsi-

- ble for the administration of public funds used for the relief or main-
tenance of the poor, and boards of county visitors, to consider in detail
questions of management, the methods to be pursued and adopted to
secure the economical and efficient conduct of such institutions, the
most effective plans for granting public relief to the poor, and similar
subjects. Al officials duly invited to such conferences shall be entitled
to actual necessary expenses, payable from any funds available for their
respective boards and institutions, provided they procure a certificate
from the secretary of the board of state charities that they were invited
to and were in actual attendance at the sessions of such conferences.”

You will note that the county blind relief commission is not specifically
mentioned in the above section, and to come within the same they must be
“officials responsible for the administration of public funds used for the relief
or maintenance of the poor.”

Section 2 of “an act to provide for the relief of needy blind,” 99 Ohio Law,
page 256, is as follows:

“A needy blind person shall be construed to mean any person of
either sex who, by reason of loss of eyesight, is unable to provide him-
self with the necessities of life; who has not sufficient means of his
own to maintain himself, and who, unless relieved as authorized by this
act, would become a charge upon the public or upon those not required
by law to support him.”

It is the duty of the blind commission to give relief to the class of persons
mentioned in the above quoted section, and I am of the opinion that such duties
devolving upon the blind relief commission would constitute them “officials re-
sponsible for the administration of public funds used for the relief or main-
tenance of the poor,” and the board of state charities may, therefore, lawfully
invite a member of each county blind relief commission to the next state con-
ference provided for in section 656a.

Section 656a provides that the officials invited by the board of state charities
to the state conference shall be entitled to their actual necessary expenses,
payable from any funds available for their respective boards and institutions.

Section 1 of “an act to provide for the relief of needy blind,” 99 Ohio Laws,
page 56, is as follows:

“The boards of county commissioners of the several counties in
this state are hereby authorized and required to levy, in addition to the
taxes now levied by law for other purposes than those herein provided,
a tax not exceeding two-tenths of one mill per dollar on the assessed
value of the property of their respective counties, to be levied and col-
lected as now provided by law for the assessment and collection of
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taxes, for the purpose of creating a fund for the relief of the needy
blind of their respective counties.”

The above section provides the fund available for the various blind relief
commissions, and it will be necessary for each member of the various county
blind relief commissions to be reimbursed from that fund.

Yours very truly,
U. G. DENMAN,
Attorney General.
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(To the Board of Pharmacy.)

DEPOSITORY LAW—APPLICATION OF TO STATE BOARD OF PHARMACY.

Section 1 of State Depository Law, in so far as it provides that fees collected
by various state officers and boards shall be paid into state treasury weekly does
not apply to state board of pharmacy.

June 23, 1909.

Dr. Fraxk H. Frost, Secretary State Board of Pharmacy, Columdus, Ohio.
DEear Sir:—The following letter addressed to me under date of June 21st has
been received from you:

“Will you please inform me if the depository law, requiring all de-
partments of the state to deposit their receipts with the state treasurer
weekly, applies to the state board of pharmacy? Our receipts come to us
mostly in amounts of one and two dollars by draft, check, postal money
order and express order. It has been our custom to deposit these with
the bank for collection, then checking into the state treasury about once
a month.”

Section 1 of the state depository law, sec. (200-2) Bates’ Revised Statutes,
provides as follows:

“Every state officer, employe, board, department or commission, re-
ceiving money, checks, or drafts, for or on behalf of the state, from
fees, rentals, penalties, costs, fines, sales of property or otherwise shall
on or before Monday of each weck, pay to the treasurer of state, all such
money checks or drafts received during the preceding week and on the
same day, file a detailed, verified statement of such receipts with the
auditor of state.”

This act was approved May 3, 1904, (97 O. L. 535).

Section 4411 R. S., as amended 93 O. L. 181-184, embodied the law, with re-
spect to the disposition of moneys collected by the state board of pharmacy as it
existed at the time of the enactment of the state depository law. It provided that:

“All fees shall be paid in advance to the treasurer of the board and
by him covered into the state treasury monthly, to the credit of a fund,
which is hereby appropriated for the use of the Ohio board of pharmacy.
# % All expenses * * of the board * # shall ba paid out of said
fund #= %2

The state depository law contains no repealing clause, and its enactment
affected existing laws such as section 4412 only by way of implied amendment
and repeal, which are not favored.

Art. II sec. 1, Const. of Ohio;
Lewis’ Sutherland on Statutory Construction, sec. 247.
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In my opinion, the fact that under section 4411, as it existed at the time
of the enactment of the state depository law, the fees collected by the state board
of pharmacy were regarded as a fund for the use of the board exclusively and
out of which the board should support itself, does away with any necessary re-
pugnancy between the provisions of that statute and those of section 1 of the
depository act which applies in terms to “money, checks and drafts received for
or on hehalf of the state.” There being no necessary repugnancy, the two laws
were at the time to be regarded as in force.

But, even if an opposite conclusion be reached with respect to the effect
of the enactment of the state depository law upon section 4411, there can be no
question as to the present state of the law for the reason that that section was
amended April 16, 1906, (98 O. L. 209), and repealed and supplanted by section
76 of the revision of 1906, (99 O. L. 402-500). Both of these acts provide that
the fees collected by the state board of pharmacy shall be paid into the state
treasury monthly, and both of them are subsequent in date to the state deposi-
tory law. .

In my opinion, therefore, section 1 of the state depository law, insofar as
it provides that fees collected by various state officers and boards shall be paid
into the state treasury weekly, does not now apply and never has applied to
the state board of pharmacy, and it is the duty of the treasurer of the state
board of pharmacy to pay over monthly the moneys collected by him as fees, etc.

Very truly yours,
U. G. DENMAN,
Altorney General.
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(To the Board of Agriculture.)

BOARD OF LIVE STOCK COMMISSIONERS—COMPENSATION OF MEMBERS
—OHIO STATE FAIR—METHOD OF HANDLING FUNDS.

Meinbers of board of live stock commissioners may not receive compensation
for atteuding weetings and performing duties while not engaged in investigating
and eradicating diseases of domestic aniinals.

Receipts of Ohio State Fair may be kept by board as separate fund from
achich erpenses of fair shall be paid on voucher of secretary,; balance remaining
at close of state fair to be certified into state treasury.

April 2, 1909.

Hox. A. P, SANDLES, Secretary The Ohio State Board of Agriculture, Columbus, O.
Dear Sir:—In your letter of April 1st you inquire whether, under section

4211-13 of Bates’ Revised Statutes, members of the board of live stock com-

missioners may receive the compensation provided in that section for attending

meetings and performing duties imposed upon such board.

Section 4211-13 provides that: .
“Each member of said board shall receive for his services the sum

of three dollars per day and necessary traveling expenses for each day

he is actually engaged in the investigation and eradication of diseases

of domestic animals by the direction of the board.”

It is to be noted that the compensation provided in this section is to be
paid to the particular members of the board who are “actually engaged in the
investigation and eradication of diseases of domestic animals,” and that thecy
are to be paid only when working “by the direction of the board.”

I am of the opinion, therefore, that members of such board may not re-
ceive the compensation provided in the above quoted section for attending meet-
ings and performing duties while not engaged in the investigation and eradica-
tion of diseases of domestic animals.

You also ask for an interpretation of the act of 99 O. L. 529« relating to the
handling of funds and the rendering of statements as to the Ohio State Fair.

Section 2 of this act provides that:

“The board shall file a verified, itemized, quarterly statement of all
its receipts and expenses from every source on the first day of January,
April, July and October with the auditor of state. All dishursements
made shall be by itemized vouchers upon the auditor of stale, and all
receipts shall be deposited with the treasurer of state in the same man-
ner as is now required of all other officers, boards and commissions of
the state.”

Section 3691-25, as amended by this act, provides that:

“Whenever it becomes necessary to pay out premiums and the ex-
penses of conducting a state agricultural exhibition, the board may re-
tain from its receipts a sufficient sum therefor, and pay such, premiums
and such expenses therefrom on vouchers of the secretary and shall

27—A. G.
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thereafter immediately certify the balances in its hands into the state
treasury, rendering an account of such premium payments, and the ex-
penses of conducting such agricultural exhibition, as provided in section
2 hereof.”

From a reading of the above provisions it is evidently the intention of the
general assembly that receipts of the board in connection with the Ohio State
Fair need not be turned into the treasury, but may be kept by the board as a
separate fund from which the expenses of such fair shall be paid on vouchers
of the secretary of the board, the balance remaining at the close of the state
fair to be certified into the state treasury.

I am further of the opinion that the verified, itemized statement to be made
in regard to the receipts and expenses of the state fair is not to be made quar-
terly but is to be made as a part of the first quarterly statement following the
close of the state fair. The use of the word “thereafter” in the above quoted
provisions of section 3891-25 leads me to this conclusion.

Very truly yours,
U. G. DENMAN,
Attorney General.

BOARD LIVE STOCK COMMISSIONERS—CATTLE AFFECTED WITH
TUBERCULOSIS.

Board of live stock commissioners may order cattle affected with tuberculosis
Eilled, and same applies to cattle affected with tuberculosis shipped into Ohio for
breeding purposes contrary to governor’s proclamation.

July 2, 1909.

How. A. P. SANDLES, Secretary The Ohio State Board of Live Stock Commission
ers, Columbdus, Ohio.

DearR Sir:—In your letter of June 23rd you ask what authority the board
of live stock commissioners has, under the statutes, to inspect, test, or destroy
cattle which suppy milk to a city when evidence has been presented to the board
that such cattle are infected with tuberculosis, which I understand to be a con-
tagious and infectious disease. :

You also inquire as to the authority of the board in dealing with cattle
shipped into Ohio for breeding purposes contrary to the proclamation of the
governor under gection 4211-15 R. S., when such cattle are infected with tuber-
culosis.

In cases of cattle which are believed to be infected with tuberculosis, I be-
believe that the following provision of section 4211-16% applies:

“The board of live stock commissioners, or any of them, or their
authorized officers, agents or employes, shall have authority to enter
upon any public or private premises, or within any building where live
stock is housed, or to enter any railway car or any boat or other con-
veyance used in the transportation of live stock, for the purpose of in-
spection and for the purpose of protection of the live stock of the state.”

In case such inspection shows the presence of tuberculosis among any cat-
tle, the board of live stock commissioners may, under section 4211-16, order the
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destruction of such animals and arrange for their appraisement. The board may
also, under section 4211-10, quarantine such diseased animals.

As to cattle which are shipped into Ohio contrary to the proclamation issued
by the governor, for breeding purposes within this state, the board may exer-
cise the same powers as in the case of animals within this state. Section 4211-17,
however, provides that:

“No compensation shall be made to any person who may have
brought animals into the state infected with such contagious disease or
from a district in which such contagious disease existed, etc.”

Section 4211-16e provides for co-operation between the state and the United
States Bureau of Industry in extirpating such diseases and section 4211 R. S. pro-
vides as to the duties of common carriers and owners of stock yards when a
contagious disease is discovered among live stock.

Since your questions are very general and the language of the statutes some-
times indefinite, I shall be pleased to advise you further and more specifically at
any time upon particular questions relating to this subject which may arise in
your department.

Yours very truly,
U. G. DENMAN,
Attorney General.

STATE BOARD OF AGRICULTURE—FIRE INSURANCE ON STATE FAIR
BUILDINGS—MAY NOT EXPEND MONEY FOR.

October 12, 1909.

Hox. A. P. SANDLES, Secretary The Ohio State Board of Agriculture, Columbus,

Ohio.

Dear SIR:—You ask whether the Ohio state board of . -riculture is author-
ized by law to expend money for fire insurance premiums upon state fair ground
buildings.

I find no specific provision of law authorizing expenditures for such pur-
poses. Section 6969 R. S., as contained in the Revised Statutes of 1880, and in
73 O. L. 86, mentioned “fire insurance for the use of the state,” but neither this
section nor any other provision of the statutes now contains any reference to
fire insurance in connection with buildings owned by the state. While section
3705¢ specifically authorizes the insurance of buildings owned by a county
agricultural society or by a county for the benefit of a county agrieultural
society, there is no such authority specifically given for state fair buildings.

A thorough investigation of the subject of insurance of state buildings
shows that it has been the policy of the state of Ohio for many years to make no
expenditures of money for the insurance of state buildings. In this policy the
state has been in the position of a mutual insurance company, saving the ex-
pense incident to insuring so great a number of buildings, accepting such losses
as occur and providing an emergency board to authorize the incurring of lia-
bility in case of fires occurring during the adjournment of the general assembly.

While the board of agriculture, prior to the act approved May 9, 1908, (93
0. L. 592a), was a quasi official board of the state of Ohio, expending money
from both private and public sources, and of uncertain powers and duties, owing
to the doubtful standing of its members as officers of the state under the pro-
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visions of our constitution, the present board is distinctly an official board of
the state of Ohio and its members are officers of the state of Ohio, endowed
with such powers and duties as are conferred upon them by law. Therefore,
in construing the powers and duties of such board and its members, we must
follow the rules which have been laid down for the government of other officers
and boards of the state. The board of agriculture, like other state boards and
officers, has only those powers which have been specifically conferred upon it by
law and those implied powers which are necessary and incident thereto. In
view of the absence of specific authority to expend money for fire insurance
and the policy of the state in not insuring other state buildings, I am unable
to say that an expenditure of money for fire insurance is necessary or incident
to the specific powers granted to the board of agriculture.

An expenditure, therefore, for fire insurance for state fair ground buildings,
is not authorized by law. Should the board of agriculture desire to insure such
buildings against fire their recourse is to the general assembly, which cé.n, by
statute, grant the necessary authority.

Very truly yours,

v

U. G. DENMAN,
Attorney General.
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;e
(To the Board of Accountancy.)

BOARD OF ACCOUNTANCY—POWER TO RECONSIDER BEFORE CHANG-
ING PERSONNEL.

The state board of accountancy has not power to reconsider and again pass
on matters before a change in personnel thereof.

June 21, 1909.

The Ohio State Board of Accountancy, Columbdus, Ohio.
GENTLEMEN :—Your communication is received in which you submit to this
department for an opinion thereon the following inquiry:

“Under the act of May 9, 1908, entitled, ‘An Act to establish an Ohio
state board of accountancy for the regulation of the profession of public
accounting,” such board was regularly organized, and before the first day
of July, 1908, assumed the duties imposed upon it by said act. During
the year 1908, and early in the year 1909, the board acted upon several
applications for certificates as ‘certified public accountants,” and ap-
proved some of the applicants for examination, but none of them have
presented themselves for the examination. Recently a vacancy occurred
in the board, and exercising the authority conferred upon him by the
act, the governor of the state filled the vacancy by the appointment of
Leroy Parker. Has the board, at this time, power to reconsider its ac-
tion in certifying such applicants for examination, and in cases where,
in its opinion, the applicant has the necessary qualifications to certify
him without examination, under the waiver clause contained in section
5 of the act?”

Briefly stated, your inquiry raiscs the question as to whether the board, as
now constituted, may reconsider and again pass on all matters considered by
your board before the change in personnel thereof. Section 2 of the act pro-
vides that *“the board shall keep a complete record of all its proceedings.” 1If
your inquiry is to be answered in the affirmative, it will be proper and legal for
the board, as now constituted, tc take up and reconsider an application that
the board, a year ago, sought to finally determine, and make final record thereof.
I am not advised as to the nature of any rules or by-laws which your board may
have promulgated as supplemental to the provisions of the act to govern its
proceedings, and if there are such rules or by-laws expressly providing for the
procedure of the board, they would have much to do with the answer to this
inquiry. However, to say that the board, in the month of June, 1909, with a
change in its personnel, can take up and reconsider, and thereby render null
and void the action of the board as to an application one year ago, is to con-
clude that your board is without power to take any action in regard to applica-
tion filed with it that will be final, or that would be binding upon a board of the
same membership, or of a different membership, at a subsequent date. This
conclusion does not impress me as being the correct rule. If the boeard, as it
is now constituted, may treat as a nullity, all former acts and records since the
organization thereof, then the record as provided for in section 2 of said act has
no substantial force, and is subject to alteration and change by any subsequent
board that may agree to make change therein. I do not believe that this is
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thd intent of the act, and I feel safe in saying that no such rule or regulation
has been promulgated under the board to be governed thereby. If the literary
qualification of an applicant has been approved for examination, I do not be-
lieve a subsequent board of different personnel should reconsider and change
that approval to a rejection. The applicant so, approved should still have his
right to take the examination. And further, if the literary qualification of an
applicant has been approved within the six months waiver clause provision, as
found in section 5 of the act, and the applicant did not possess such further
qualifications as, in the judgment of the board, to entitle him to a certificate
without further examination, then I believe it will be necessary for such appli-
cant to take the further examination. This conclusion is reached on the theory
that the record as made up of the board should mean something. The remedy of
a rejected applicant would be to refile his evidences of literary qualification
rather than to ask this board to declare null and void its own record made a
year ago.

To the statement that many of those applicants whose literary qualifications
have been approved have as yet failed to take the examination, I can but say
that it must be their own fault, as nowhere in your inquiry is the suggestion
that the board has refused to hold an examination as provided for in the act.

Suppose, for instance, some applicant has been rejected, and one member
of the board, in the month of June, 1908, made a motion to reconsider the vote
whereby that certain applicant was rejected, and the vote to reconsider was
lost, can the board at this time get back through this record and again con-
sider that applicant? I think not.

If your inquiry is to be answered in the affirmative, no applicant will know
when such application is finally acted upon by your board. There will be no
such thing as a final record, and I am not of the opinion that this is the in-
tention of the act, nor do I believe that this is in accord with a good procedure.

Section 3 of the act provides that :

“An examination * #* * for applicants for such certificates shall
be held annually, but, if not less than five months after the annual ex-
amination, three or more persons, apply to the board for certificates, the
board shall hold an examination for such applicants * * =

If, then, this board is to consider its record as having a valued and binding
effect, the proper proceeding for applicant, if rejected, is to again file with
the board evidences of literary qualifications, and if the applicant has been ap-
proved for examination for a certificate, then the law is plain in its provision
that an examination must be taken in order to procure such, etther at the
annual examination or at the special examination occasioned by the application
of not less than three applicants for such special examination.

Yours very truly,
U. G. DENMAN,
Attorney General.
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(To the Armory Board.)

STATE ARMORY BOARD—POWER TO LEASE, ACCEPT DONATIONS AND
SECTRE SITES FOR ARMORIES.

State armory board may not make leases for armories until general assembly
appropriates the state armory fund. Leases may begin to run at any date after
appropriation becomes available, but not for over two years from date of said
appropriation.

Authority of board to prescribe rules, etc., for government of armories is
limited to armories erected and provided for under armory act.

Board may at any time receive donations, and, after receiving donations,
may expend same. :

June 10, 1909.

Hox. Byrox L. Barcax, Secretary The State Armory Board, Columbus, Ohio.
DEar Sir:—I beg to acknowledge receipt of your letter of June 8th, in which
you submit for my opinion the following questions:

“1. One trouble, experienced by commanding officers in the past,
has arisen from their lack of authority to make long leases for armories.
This disability in the lessees has prevented property owners from mak-
ing the investments necessary to provide proper quarters. The board
wish, therefore, to be advised:

“(a) How soon may the board legally make armory leases?

“(b) On what date shall these lease terms begin to run?

“(c) For what terms may such leases be made?

“(d) When shall the board adopt and prescribe rules and regula-
tions for the guidance of organizations occupying armories, as directed in
the last sentence of sec. two?

“2. Several communities have signified their desire to donate cen-
trally located armory sites to the state. In order to secure to the state
these desirable tracts the board asks opinions:

“(a) 'When may it enter into negotiations with those proposed
donors?

“(b) ‘'When is said board authorized to receive gifts or donations of
land for armory sites as provided in sec. two?

“(¢) How far may the board go, in securing sites offered, before
it has authority to advertise for bids under the second paragraph of sec-
tion three?

“(d) How soon may it make the decisions required by the first
paragraph of sectionthree, and prepare plans thereunder?”

For convenience I shall consider the ﬁr'st three subdivisions of your first
question together.
Section 4 of the act in 100 O. L. 25 provides in part as follows:

“# ®% ® Tt shall be the duty of the auditor of state, from and
after January 1, 1910, to credit to the ‘state military fund’ from the gen-
eral revenue of the state, a sum equal to ten cents for each person who,
it shall appear from the last preceding federal census, was a resident of
this state. The fund herein provided * * * shall be a continuing
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fund and available only for that purpose * * * and the general as-
sembly shall annually appropriate and divide into two funds the amount
authorized by the provisions of this act, to be known as the ‘siate armory
fund’ and ‘maintenance Ohio National Guard® * *,

“From the amount allotied and appropriated as ‘state armory fund,’
the state armory board shall provide armories by lease, purchase or
construction as provided in sections 2 and 3 of this act.”

The provision above quoted does not, of itself, create the state armory fund.
The amount of the state military fund, as therein directed to set aside from the
general revenue fund, is fixed and may be computed at any time. The two con-
stituent funds, however, are not available for expenditure, are not determinable
as to amount, and, in short, cannot be said to have any existence whatever until
the general assembly, by appropriation, has made the division directed by section
4 as above quoted. This the general assembly might see fit not to do; it cannot,
certainly, be compelled to act.

The authority to lease buildings suitable for armory purposes is seemingly
limited to the making of such leases as involve the expenditurc of the state
armory fund. No authority thus to expend moneys donated for armory pur-
poses is to be found in any of the express provisions of the act. Indeed, sec-
tion 2 seems to limit the authority to receive donations to those made “for
the purpose of aiding in the purchase, building, furnishing or maintaining of
any armory building.” However, in this respect the law should, in my opinon,
receive a liberal construction, and I do not hold that donations of money may
not be expended for leasing buildings for armory purposes; you have not sub-
mitted this question and I mention it only for the purpose of indicating that
my opinion is limited to the guestion with respect to the expenditure of the
“state armory fund.”

Inasmuch, then, as the “state armory fund” has no present existence, I am
of the opinion that no contracts may be now entered into which involve its
expenditure.

Art. VIII sec. 3 and art. II sec. 22, Const. of Ohio;
State v. Medbery, 7 O. S. 522.

State ex rel. v. Board of Public Works, 36 O. S. 409, is to be distinguished
as the decision in that case held a contract entered into in pursuance of a statute
to be valid and permitted it to be discharged by the expenditure of a subsequent
appropriation; in the present instance the statute does not, of itself, authorize
the execution of leases, except by way of expending funds already available.
Furthermore, the fund involved in the decision of the case last cited was that
derived from receipts and balances of collections by the board of public works
and not a direct appropriation such as that required to be made by the state
armory act. Again, the case of the state armory board is to be distinguished
from that in which an executive department finds itself when a fund has been
appropriated by the general assembly but is not available until a subsequent
date; in snch case, of course, contracts may be entered into in anticipation of
such fund.

Applying the principles above stated to the first three subdivisions of your
first question, I am of the opinion that:

(a)