
OPINION NO. 89-001 
Syllabus: 

1. 	 Prior to the effective date of Sub. S.B. 367, 117th Gen. A. (1988) 
(eff. Dec. 14, 1988) (enacting R.C. Chapter 3750), state law 
implementins the "Emergency Planning tnd Community 
Right-to-Know Act of 1986," Pub. L. 99-499, Title ill, 
11301-320, 100 Stat. 1729-1758 (codified at 42 U.S.C. Chapter 
116) conaisted of Ohio Governor's Executive Order 87-16 and 
rules, orden, and resolution~ of the State of Ohio Emergency 
Responae Commiuion then in effect. 

2. 	 Under 42 U.S.C. 1§11001 throu&h 11050 m1 state law in effect 
prior to Sub. S.B. 367, county officiall had no duty to participate 
in the activttia of the State of Ohio Emeraency Rapon~e 
Commtuton or local emergency planning diltricta and 
committea but were authorized to cooperate with thole 
agencia by the authority of R.C. 307.85. 

3. 	 42 U.S.C. 1111001 throuih 11050 and state law in efrect prior to 
Sub. S.B. 367 impoled no penaltin applicable to county officials 
for the nonperformance of "emersency planning and responae" 
dutia. 

4. 	 When the State Emergency Response Commission designated a 
local emergency plaMIJ11 district and appointed members to its 
correspondtns local emergency plaMiJ11 committee pursuant to 
42 U.S.C. §11001 and state law in effect prior to Sub. S.B. 367, 
the local emergency planning committee for such district was not 
a county board and the members of the local emergency plaMing 
committee were not county officers for purpo~es of R.C. 3CCJ.09 
and the prosecuting attorney had no duty to serve as legal adviser 
to such district or such members. 

To: Robert P. DeSanto, Ashland County Prosecuting Attorney, Ashland, Ohio 
By: Anthony J. Celebrezze, Jr., Attorney General, February 23, 1989 

I have before me your request for my opinion coocerninl implementation on 
the county level of the federal "Emerpncy Plannini and Community RiJht-to-Know 
Act of 1916" (berelnafter the Act). You have uked that I dllc3s the duties of 
county officials and local emerpncy planniq committee membera, their immunity 
from liability and penalti• for f•tlure to perform IUCh dutia under the Act. f 
Purluant to your dllc3stan with a member of my ltlff, I have rephrued your 
question~ u followl: 

I. 	 What are the lepl dutta of county offtciall punuant to the Act, 
Oblo Gcwemor's Executive Order 17-16, and State Emerpncy 
R81p0n18 Commilllan rules, orders fi1d nt10luti0111T 

2. 	 Wbat are the pe~~~lties for nonperformance by county officials of 
tila duties pw'IUiftt to the Act, Ohio Governor's Executive Order 

'the Attorney General is not empowered to provide authoritative 
interpretati0111 of federal law. 1985 Op. Att'y Gen . No. 85-007. See also 
R.C. 109.12. The Attorney General Ia authorized, however, to advise county 
prosecutfn& attorneys as to the extent of the official duties of county 
officiall. R.C. 109.14. Su also 1987 Op. Att'y Gen. No. 87-089; Op. No. 
85-007. Here, where there is a question concernins the extent of the duties 
of county officials to implement a particular prosram,. the Attorney General 
may render an opinion. 
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87-16, and State Emeraenc:Y Response Commlaion rules, orders 
and resolution~? 

3. 	 · For purpo1e1 or immunity from liability and the county 
proleCUtin& attorney's duty to serve u lepl advtser, is a local 
emqency planninl diltrict a county board? 

4. · For purpo1e1 I)( Immunity from liability and the county
proMCUtin& at;omey'a duty to aerv'! u lepl adviser, are 
members of the !00!"-l!l emqency plannins committees county 
officers! 

The "Emqeney Plannin& and Community Rilht-to-Know Act of 1986," Pub . 
. L. ~99. Title m, 1§301-320, 100 Stat. 1729-1758 (codified at 42 U.S.C. Chapter 
116), provides for establilhment or state emersency .-esponse commisltona and local 
emerpncy plannln& district! with local emqency planninl committees to prepare 
and implement emeraency plana for respondlna t.o the releue or hazardous 
aubiU'lCel Into the envtronment. The Act allo impo~e~ duties upon owners and 
dperatcn of facilities where destpated hazardous aubltances sre present to 
inventory them ana notify the state emqency reapcne commiuion and local 
emerpncy Planninl committee or the presence or releue of destpted hazardous 
aubltancel. 

I will fint uunlne the orprdzational strue1:urJ Implemented in Ohio to 
comply whh the ~t.Z Also, In order to determine the involvement of county 
officials, it Ia neceuary to exJJmine both federal aJV1 state law. 

Stat~~ commillaionl, planninl districu aru local committees under the Act 
are establiabed pursuMt to 41 U.S.C. U1001 (enacted Oct. 17, 1986), which ;tates in 
relevant pan: 

(a) Not later than six months after the date of the enactment of 
this title, the Governor of each State shall appoint a State emerJency 
response commiuion. 'fhe Governor may ~pate u the State 
emeraency respame commialion one or more exlatinl emqency 
rapciiiN orpntzatiOIII that are State-tponiCX'eCl or appofnh!d. The 
Governor shall, to the extent practicable, appoint penona to the State 
emerpncy response ~~mialion who ha'le technical uperttae tn the 

1 . Sublequent to your request for my oPinion. the Ohio General Allembly 
enacted Sub. S.B. 367, 117th Gen. A. (1988) (eff. Dec. 14, 1988). Sub. S.B. 
367 enact1 R.c. Chapter 3750 which establtahes and prescrl~ the operation 
of the Emerpncy ReiPOIIM Commialian and local emerpncy planninl 
commtu.. and diltricta. Newly enacted R.C. 37S0.03(F) deslpatea the 
local emqency plannlnJ committee of an emqency planninJ dlatrict lylns 
wholly within a lfnlle county u a county board and exprealy provides that it 
lhall "receive the service of•••the pl"'OeCUtina attorney of the county tn the 
ume manner u other county boardl." Thltsec:tton allo provides destpated 
lepl advilen for the local emerpncy planninl committees of multicounty, 
julnt and joint Interstate dlatrlctl. In addition, other provill001 of Sub. S.B. 
367 ameDd and enact Reviled Code section~ relevant tc "emqency respon~e 
and plannfnc" matters. Inasmuch u your request concerna the operation of 
the Commilaion and local committees and dlatricu u they have been 
operattq under Ohio Governor's Executive Order 17-16 (April 15, 1987) and 
State of Ohio Emqency Response Commtaian rul11, arden and resolutions 
prior to the effective date or Sub. S.B. 367, thil opinion will address the 
operation of the Commiuion and local committees and dlatricta durinl the 
period from the promuJption of Executive Order 87-16 to the effective date 
of Sub. S.B. 367. Sub. S.B. 367 abolished the State Emerzency Response 
Commialion created by Executive Order 87-16. All resolutions pertaininB to 
the function~ aulped to the Emqency Response Commialion created by 
Sub. S.B. 367 shall continue in force until duly modified or terminated by the 
Emerzency Response Commialion. 
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emqency response field. The State emqeney response commtuton 
shall appoint local emeraeney Plannint committea Wider sublection (c) 
and ~lliiUpei"Yiie and c:oordlnate: the activities of such committea.... 

lb) Not later than nine monthl aftl!l' the date or the enactment of 
. thil title, * State emerpncy responae commtaton shall desipte 
emerpacy Planntni dlltricu in order to facilitate preparation and 
Implementation of emqency planl. Where appropriate, the State 
emqency response commislton may delipte exiJtin& political 
subdiviai0111 or multijurisdlctional planninJ orpniution~ u such 
dlltricu.... 

(c) Not later than 30 days a~ter destption of emqency 
planninl diltricu or 10 monthl ~fter the date of the enactment of thil 
title, wblcbevr. II earlier, the State emqency respor11e commtuton 
shall appoint members of a local emqency Planninl committee for 
each e:mqency plaJmini district. Each committee shall include, at a 
minJmum, repnsentatives from each of the followinl lfOUPI or 
orpnizations: elected Stat2 and local offlciall; law enforcement, civil 
defeme, fireflsbtllla. first aid, health, local environmental, hospital, 
and tnnlportation personnel; broadcut and print media; commwlity 
JI'CUPI: and owners and operatan of facilities subject to the 
requirements of thiJ subtitle .... 

In order to iDJplement the Act in Ohio, Governor Celeste crea~ the State 
of Ohio Emeraency Respcne Commillion (hereinafter the Commiaion) by Ohio 
Governor's Executive Order 87-16 (April IS, 1987) (hereinafter Executive Order 
87-16). Executive Order 87-161tates, in part: 

The Commiaion lhall c:oalilt of an indefinite number of members 
who shall be appointed by and serve at the pleasure of the Governor. 
Half are to serve for a term of ~ year and half are to ler'Ve for two 
yean; they shall serve without comper!Ati«a, except that they shall be 
compenuteci for w reuonible expenses incurred in the diacha•._e of 
tbeitduties. 

The ltatutory held or hll delipted represen~tive or the 
followinl State apnctes shall be a member of t.~ Commlaion: 
Department of Admh'liltrative Services; Department of Apiculture; 
Attorney General's Office; Dtsuter Services Apncy; Environmental 
Protection Apncy; State Fire Marshal's Office{;) Department of 
Commerce; Hazardous Wute Facility Board; Department of Health; 
Deputment of Hipway Safety; lnchwtrial Commtaion; Department of 
lnchwtrial Relations; Public Utilities Commiaton; State and Local 
Govemment Commiaion; and Department or Tl'lftiPOIUtion. 

The Governor shall appoint the followinl other members which 
shall Include but not be limited to four members representiDI 
industries reauJated by Title mof SARA [Superfund Amendments and 
Reauthorization Act of 1986]; four members from environmental 
advocacy orpnizati0111; seven members from public safety 
orpnizatiOill wbo have teclMical expertise in the emeraency response 
field; one member from the Ohio Hoi• of Representatives and one 
member from the Ohio Senate. n.. memblrl lball, .to the extent 
practicable, have tecbnical upertlle in the emerpncy ,..... field. 

It II furtblr ordered that the lad orpntzatkln in the Commlaion 
lball be the Ohio Environmental Protection Aptw:y by and throu&h its 
Director. 

It II furthw ordered that the Commillion shall meet u often u 
neceaary and may orpntze Itself in such commltt.. u nec:_,-y to 
implement Title m or SARA in the State of Ohio. At least one 
meetilla or the full Commlaion shall be held annually. The 
Commiaion may establllh internal rules for its operation. 

It II further ordered that the Commillion may conduct whatever 
activities are nec:eaary to Implement Title mof SARA in the State or 
Obio lncludlnl all authority and responsibilities or the Commislion u 
set forth in Title mand so 10111 u such activities are not inconsistent 

March 1989 



2-4 OAG 89-001 	 Attorney General 

with Title m of SARA. By way of tllustratlon and not limitation, the 
Commiaton is to take the followin& actions: 

I. 	 destsnate emergency plllJUlinl districts by July 17, 
1987; and 

2. 	 appoint. local emergency planntns committees for 
each district; and 

3. 	 wpervtse and coordinate the activities of the plor.nins 
committees; and 

4. 	 revtew emergency plans to be developed by the local 
committees and the affected facilities; and 

S. 	 receive chemicaf releue notification u required by 
SARA; and 

6. 	 establish procedures for handlin& public information 
ffliUeiU for copt• of: 

a) emergency response plans; 

b) material safety data sheets; 

c) the lilt of extremely hazardous subltances; 

d) atorase inventory reporu; and 

e) toxic chemical release reports [; and) 


7. 	 establish a procedure whereby e~e!';;ency 
notifications required by Section 304 of Title mof 
SARA, 42 U.S.C. Section 11004, shall be provided to 
the Commission by telephone notification to the Ohio 
Environmental Protection A1ency Office of 
Emqency Reaponae (800-282-9378) and written 
follow-up notification shall be submitted to the Ohio 
Environmental Protection A1ency Office of 
Emqency Responae; and 

8. 	 determine whether ownen or operatora of facilities 
which are aubject to the reportiJII requtrementl of 
Subtitle B of Title m of SARA, tn order to comply 
with Section 311(a) of Title m of SARA, 42 u.s.c. 
Section 11021(a), lhall be required to aubmlt lists of 
hazardoul chemicaiJ to the Commiaton, which llstl 
meet the requlrementl of Title mof SARA, u th6re 
iJ concern In the lead orpnlzation that allowfnl 
ownen or operatora to IUbmlt material aafety data 
lbeetl In lieu of llltl of hazardoua chemicall may be 
Impractical or undesirable; and 

9. 	 lltlblllb l!merpncy and hazardoul chemical 
inventory fonu conriltent with Section 312 of Title 
mof SARA, 42 U.S.C. Section 11022, and determine 
wbetber the Commlll".on lhall request Tier D 
Information u delcrlbed tn Section 311 of Titl,e m of 
SARA, 42 U.S.C. Section 11022; and 

10. 	 establish a procec!'ure for handlinl . information 
submitted to the Commillion which .iJ claimed to be a 
trade aec:ret. 

It II further ordered that the Director of the Ohio Environmental 
Protection Apncy iJ clesipted u the official of the State of Ohio to 
whom toxic chemical release forma shall be submitted pursuant to 
Section 313 of Title m of SARA, 42 u.s.c. Section 11023. The 
Director of the Ohio Environmental Protection A1ency shall have the 
authority to implement Section 313 of Title m of SARA and may 
establllh procedurel by which toxic chemical releue forms shall be 
amltted to tbe State of Ohio. 

http:Commlll".on
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Executive Order 87-16 was tssuLd pursuant to R.C. 107.18(A), which 
authorizes the JOVernor, by executive order, to desipte or create an agency or 
commission to qualify the state to participate in a federal prosram or activity. R.C. 
107.18(A) states, in part: 

Except u otherwise provided in the Revised Code, the sovemor 
may, by executive order, desipate or create such asency, commiaion, 
or advisory body, subject to his jurisdiction or otherwise, u a law or 
resuJation of the United States may require to qualify the state, a 
department or asency thereof, or a unit of local government to 
participate in a federal prosram or activity specified in the executive 
order. The pemor may appoint the administrator of such asency or 
the memben of such commission or advisory body and grant to it such 
rank in state government and such powen as a federal law or 
resuJarlon may require. 

Su tll&o R.C. 107.17 (&ovemor by executive order empowered to commit state to 
participation in federal prosrams). 

Purluant to 42 U.S.C. 111001 and Executive Order 87-16, the State 
Emqency Responae Commission adopted a formal ,_,Iutton which concern~ the 
establishment of local emqency planniq dlltrictl and 1tate1 in relevant part: 

The State of Ohio Emersency Responl8 Commission must 
deltpate Local Planntns Districtl to facilttate preparation and 
implementation of local emersency planl. Thirty dayt after 
deltpation of emqency planninl dlltrictl the State of Ohio 
Emerpncy R.elponle Commillion must appoint members to a local 
committee for each planninl dlltrict (Section 301). 

Section 303(C)(7) of Title m requires that local pl1111 include 
provili0111 for precautionary evacuation and alternative traffic rout•. 

Rec:ommm;latiql 

Due to the above stated facti(,) the State of Ohio Emersency 
Relpame Cqmmilllon moves that each local emerpncy pJanntns 
dlltrtct be no 1maller than a one county popoapbical unit. The 
Commillion further moves that the local PlanniDI dlatrict may consilt 
of multiple county pop'8phical unltl if the counti• are contipoul, 
and have indicated the deltre to be recoptzed u a linlle planniDI unit 
by prelelltiJII a mutual aid &ll'"ment to the Commilllon. Any IUCh 
a.,..menta lhlll be submitted to the Commilllon Planninl Committee 
by July 6, 1987. 

State of Ohio Emqency Responl8 Commiaion Resolution 87-G3 (June 3, 1987). 
Resolution 87-Gl also soltcited the cooperation of the boards of county 
commiaionel'l by leekinl their recommendation of individuall for appointment to 
the local emerpncy Planninl committee~. The resolution 1tates: 

The State of Ohio Emerpncy Relponle Commiaion furthermore 
recommends that the COWlty Commiaionen submit the names of local 
peno111, a10111 wtth their resumes, whom they are recommendinl for 
appointment to their local Emqency Planntns Committee, no later 
than Aup~t 1, 1987. Section 301(C) of SARA directs each Local 
Emqency Planninl Committee to include, at a minimum, 
representatives from[:] elected state and local offlciall, law 
enforcement, diluter services, fire, · flnt aid, health, local 
envtroftmental, holpttal, transportation, broadcast and/or print media, 
community lfOUPI, and the operators of facilities subject to Title m. 
This stnsie packase shall be submitted to the chair of the State 
Commission's Planntns Committee at: 

Ohio DilUter Services Asency 
2825 West Granville Road 
Worthlnston, Ohio 43085. 
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The Planning Committee will advise the Commission regarding 
the adequacy of these submittall llll later than Aupt 15, 1987. 

Subsequent to this resolution, the Board of Ashland County Commissioners adopted a 
resolution of intent that Alhland Cowlty be desipted a local emeraency plannina 
dl!trtct. Mter reviewinl the raolutlOIII of the boards of county commiuionen of 
Alb1and and other counties, the State of Ohio Emqency Response Commission 
desipted eipty-uven local em8rJency planntna diatricu, with each diltrict 
con espo~ldln& to the geop-aphic limits of a particular c:oun·ty except one district 
whicb ccrrespoods to the combined geop-apbic limits of Greene and Montgomery 
counties. State of Ohio EmerJency Response Commiuion Resolution 87-05 (July 16, 
1987). The local emqency planninl committee members for the district 
COITespondiq to the &eosrapllic limits of Aahland County were appointed by the 
Commillion by State of Ohio EmerJency Response Commilsion Resolution 87-63 
(Sept. 19, 1987). 

Your flnt question uts whether county officiall had duties under the Act, 
Executive Orde!' 87-16, or State Emerpncy Responu Commiuion rules, orders and 
resoluti0111. No lanaua&e in the Act imposes duties on county officials. Instead, the 
Act makes the Cioverru responsible for implementiq the Act in Ohio. The 
Governor's primary duty, to appoint a Stat• emer1ency response commilsion, wu 
accomplilbed by Governor Celeste's appointment of the State of f)hio Emersency 
Response Commlaion. Executive Order ·87-16. No l&n~U~Ie in Executive Order 
87-16 impelled any duties upon county offlciall. Rather, the Act imposes duties on 
the Commtaion, alllCIIII which are the deslption of local emqency plannins 
diltri~ and the .appointment of emergency planntns committees for such dil~ficu. . 
Altboulh the Act permiu t1w deslpdon of exiltiq political r.wdivifions u 
emerpncy Planntna dlltricu, Executive Order 87-16 dld not delipte counties u 
IUCb. Tbe State of Ohio Emqency Response Commilston, instead, c:hole to appoint 
diltrlctl Independent of, but poJI'Ipbically coextenllve with, county boundaries. 
Tbe n10luticllll of the Commtuton impoled no cfutfa upon county officiall. I 
conclude that county offlciall have no duties under the Act, and had no duties under 
Executive <r- 17-16 or State Emerpncy Responu Commilston rules, orders or 
resoluti0111. . 

Your second question concerns potential penalties for non-compliance by 
county officiall with the terms of the Act, the Executive Order, and Commission 
rules, arden and resolutions. Inasmuch u the Act lmposes no duties upon county 
officiall, and the Executive Order and Commission rules, orders and resolutions 
imposed no such duties, the Act, Executive Order and Commiaton rules, orders and 
resoluti0111 set forth no penalties for the nonperformance of any duties. 4 

l Although county officials had no emersency response and planning 
duties imposed upon them by the Act, Executive Order 87-16, or the State 
Emergency Response Commiaion rules, orden or resolutions, county 
officials could, however, cooperate with the Commission and local 
emeraency planntns committees under the authority of R.C. 307.85(A), 
which states: 

The board <'f county commissioners ·of any county may 
participate in, Jive financial assistance to, and cooperate with 
other acenctes or organizations, either private or governmental, 
in establilhins and operating any federal program enacted by the 
conp-ess of the United States, and for such purpose may adopt 
any procedures and take any action not prohibited by the 
constitution of Ohio nor in conflict with the laws of this state. 

4 Althoulh there are no penalties for the nonperformance of duties, 
dt.tncentives may ·apply. For example, 40 C.F.R. pt. 310 provides for 
reimbm'sement to counties and other units of local government for costs of 
temporary emerJency measures to prevent or mitipte injury to human 
health or the environment but requires u a condition precedent for 
reimbursement that the county or other unit of local government be included 
in a comprehensive emersency response plan completed by the local 
emqency planninl committee. 
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You have askerl whether the loc.:al emqency plannt111 dlltrict, •'llder state 
law then In effect, wu a county board for purpous of the county pro~eeuting 
attorney's duty to provide lepl services. R.C. 309.09 empowers and re.tricts the 
prosecutln& attorney to serve u lepl adviser to enumerated county entities. R.C. 
309.09(A) states In relevant part: 

The prosecutln& attorney shall be the lepl adviser of the board 
of county commissionen, board of elections, and all o~her county 
officers and boards, lncludl11J all tax supported public libraries, and any 
of them may require written opinions or Instructions from him In 
matters cnnnected with their official duties. He shall proRCttte and 
defend all suits and actlo01 which any such officer or board directs or 
to which It Is a party, and no county officer may employ any other 
counael or attorney at the expenae of the county, except u provided In 
section 305.14 of the Revised Code. 

The term "county board" hu been restricted to "boards which ar,. eaentlally a 
subdivlslon of a county or a subordinate department of the county." 1984 Op. Att'y 
Gen. No. U-099; 1981 Op. Att'y Gen. No. 81..059; 1975 Op. Att'y Gen. No. 75-014; 
1961 Op. Att'y Gen. No. 1383, p. 366; 1950 Op. Att'y Gen. No. 1970, p. 446. There Is 
no comprehenlive tat u to when an entity II "euenttally a IUbdlvillon of the 

·county," but prior oplnl001 of the Attorney General bave atven JUidance when an 
entity II IIDt a county board. For example, when an entity's jurlJdlctlon Is not 
required to be coexteiJiive with the territorlallimlta of the county, thr entity Is not 
a county board. Op. No. 81..059; 1950 Op. No. 1970; 1927 Op. Att'y Gen. No. 593, p. 
1006. The fact that &eGJI'&phlC boundaries of an entity, however, are coextensive 
with a county Is not, In Itself, sufficient to justify the c:oocluaton tbat the entity Is a 
county board. Op. No. 8+-099. If in entity II establtahed other than by a county, 
such u by a pernor's executtve order or by a state commlaton's resolution, It II 
unllltely the entity Is a county· board. Op. No. 8+-099: Op.' No. 81~59. A m01t 
Important c:onlklentton II wlaether the entity II IUbject to the supervtdon of the 
countr. If It II not ,U,ject to supervtston by the county, It II not a county board. Op. 
No. 8+-099; Op. No. 75-014; 1950 Op. No. 1970; 1927 Op. No. 593. 

Neither Executive Order 87-16 nor any Ianauaae In the Reviled Code In 
effect prior to the effective date of Sub. S.B. 367 upltcitly or Impliedly clustfied a 
local emerpncy Plannin& dlltrlct u a county board. I ccmclude, ac:cordln&ly, that a 
local emerpucy plannin& dlltrlct, WJder state law then In effect, wu not a c:ounty 
board, but an entity separate from the county. I bue my c:oocluston on the fact that 
a local emeraency Plannln& diltrlct did not need to be coextenllve with the 
pGII'IPblcal llmlta of a county tnumuch u one dtBtrict wu comprised of two 
counties and all of the dlltrlcta could have been comprised of more territory tban a 
llnlle county. I abo COI1Ilder a:J penuutve support for my concluaton the 
dellptton of local emerpncy ~:,lannln& dtatrlcta and the appointment of the 
members of the c:arrespocldlnllocal emqency plannlnl committees 111 tile State of 
Oldo E,.,..,c7 Rapon.re Colllfli.aton rather than by individual countY officials. I 
vtew the ~lution of Intent of the Board of Aahland County Commillloners and the 
board's ·recommendation of pers001 to serve on the committee u cooperation by 
Ashland County under R.C. 307.85, which empowers a board of count)' commtuloners 
to cooperate with other aaenctes In establilhinl and operatln& any federal pro(p'lm 
enacted by the Ccqreu of the United States. I am stron1ly convtnced that the local 
pliJinin& dlltrlcts. were not count)' boards because the d'-!ty of supervllin& the local 
dlluic:ta lqUII'ely vested In the State of Ohio Emqency Rapon~e Col!\million by 
Executive Order 87-16 and the Act. BecaUR I bave concluded that a local 
emeraency Plannin& dlluict, under state law then In effect, wu not a county board. 
I c:ooclude that the county proMCUtinl attorney had nu duty to serve ai lepl adviser 
to the local district. 

Your fourth question uka that I determine whether members of local 
emeraency Plannln& committees, under state law then In effect, were "county 
officen." If they are 10 delipated, the county pn:JieCUtiJII 't~ney had a dut)' to 
serve them u 1epl advtler pursuant to R.C. 309.09. Since the local emeraenc:y 
plannina dlltrlct wu not a county board, lt follows that the dlltrict's correspondtn1 
local emeraency planninl committee members were not county officers. To be such 
an officer, one must serve In a pOiltion that II a pan of county aovernment. See 
1962 Op. Att'y Gen. No. 2840, p. 144 (because the pOiitlon of county director of clvll 
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defenae II a part of county pernment, the director Is a county officer). See CJlso 
State u rel. MUbum v. Pethtel, 153 Ohio St. 1, 90 N.E.ld 686 (1950) (public office 
der.~. in part, by deleption of soverelpty, leai•latively defined powers, and 
lndepeDdent exerc11e of Judlment). Inasmuch u the local emqeney planntna 
diltrict wu not a county board or a part of county aovernment, the county wu not 
~be IOUrCe of the committee's delepted authority, and the committee wu not 
subject to county control, I conclude that a member of a locallmersency plannin& 
committee wu not ll county offidal for pui1)0iel of R.C. 309.09. 

It II therefore my opinion and you are hereby adviled that: 

1. 	 Prior to the effective date of Sub. S.B. 367, 117th Gen. A. (1988) 
(eff. Dec. 14, 1988) (enacttna R.C. Chapter 3750), 1tate law 
implementtna the "Emerpncy Plann!na and . Community 
RiJht-~Know Act of 1916," Pub. L. 99-499, Title m, 
11301-320, 100 Stat. 1729-1758 (codified at 42 U.S.C. Chapter 
116) conllated of Ohio Gov.,...•• Executtve Order 17-16 and 
rule~, arden, and re10lutionl of the State of Ohio Emerpncy 
Relponle Commillion then in effect. 

2. 	 Under 42 U.S.C. 1§11001 throu&'l 11050 and state law In effect 
prior to Sub. S.B. 367, county officlall had no duty to pr.rticipate 
in the activities of the State of Ohio Emqency Response 
Commialon or local emqency plannin& dl1trlcts and 
committee~ but were authorized to cooperate with those 
apncle1 by the authority of R.C. 307.85. 

3. 	 42 U.S.C. 1111001 throuib 11050 and 1tate law in effect prior to 
Sub. S.B. 367 impelled no penaltie1 applicable to county offidals 
for the nonperformance of "emqency planning and response" 
duties. 

5 Tbe dilcualon In thil opinion focuaes on the county role In "emeraeney 
plannfnl and J'eii)Onle" u .e1tablilhed and implemented by 42 U.S.C. 1111001 
throuih 11050, Ohio Governor'• Executive Order 87-16 and the rula, arden 
and re10luti001 of the State of Ohio Emercency Response Commission. 
Inumuch u I have concluded that a local emergency planntna diltrlct wu 
not a county board and the members of a local emqeney plannln& 
committee were not county officers, I have confined my dlscuulon to the 
effect of emercency plarillln& and respon~e matters upon county officials as 
county officers. I am awllre that both 42 U.S.C. U 1001 and_State of Ohio 
Emqll'lC)' Rapome Commillion Re10lution 87-D3 (June 6, 1987), require 
local emqency plannin& commlttea to "Include at a minimum 
representative~ from: elected. •.local officlall .••." It is thUI probable that a 
county officer would have lerVed u a member of a local emqeney planning 
committee. Such county offlcen who lerVed u members of local emer&ency 
plannfnl committee~ were not county officers by virtue of representing the 
county on the local emerpncy planntna committee Iince their dutia were 
performed for the local emqency planniq committee and not the county. 
M such they were not entitled to representation by the county prosecuting 
attorney in their capacity u members of a local emer&ency planning 
committee. See 1985 ~. Att'y Gen. No. 15-D71; 1979 Op. Att'y Gen. No. 
79-D39. 

This opinion does no~ addras what dutia and penaltia apply to local 
emersency plannina committee memberl&enerally, and by inclUiion a COWlty 
officer who lerVel u a local committee member. Thia opinion al10 doel not 
addreSI the liability or immwtlty of local emqency plannin& districts and 
committee members. It 11 not proper to advise you on thae matten u this 
opinion concern~ the operation of local emqeney plannin& dl1trlct1 u they 
operated under tM law In effect prior to the effective dllte of Sub. S.B. 367, 
and I am ratrlned by R.C. 109.14 to advise cowtty proleCUting attorneys 
only to the extent of the dutia of county officers and boardl. 
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4. 	 When the State Emeraency Response Commission deslpted a 
local emqeney planrrlnl dlatrict and appointed members. to iu 
COITesponcUq local emqency planniJJ& committee pursuant to 
42 U.S.C. 111001 and state law in effect prior to Sub. S.B. 367, 
the local emqency planninJ committee for such district wu not 
a county board and the members of the local emer1ency planninl 
committee were not county officers for purpo1e1 of R.C. 309.09 
and the proRCUtinJ attorney had no duty to serve u lepl adviJer 
to such district Or such members. 

March 1989 




