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In vic\\' oi the foregoing, the conclusion is in my judgment incscap

ab!e that so long as the hauling of supp!ics or products to or fro;n farms 

tAiler than those owned, controlled or opera ted by the licensee does not 
comprise more than 25 ')i, of the farm use to which the truck is exclusively 

devoted, the license tax proviclecl by Section 6292, supra, is applicable. 

It should be observed in conclusion that the statute makes no mention 

oi whether there is or is not any compensation paid for such farm use 

as is devoted to hauling ior farms other than the iarm or farms owned, 
controlled or operated by the licensee, and therefore the matter of whether 

such iar111 usc is or is not done for compensation, or \rho pays the com

pensation, if any, has no hearing on the question. 
Speciftcally answering your question, it is my opinion that: 

I. 1\y virtue oi the provisions oi :-;ection 6292 oi the c;eneral Code, 

a iarm truck in order to be classified as such must be used exclusively in 

transporting irom the farm of products of the iann and to the iann oi 

supplies necessary in the use and operation of the iarm. 
2. The transportation oi commercial iertilizer to a iarm is a .. iarm 

use" within the meaning of the term as used in such Section 6292, c;eneral 

Code. 
3. A farm truck may be licensed under the schedule provided by 

:-;ection 6292, Ceneral Code, when such truck is used for transporting such 
icrtilizcr to the iarm or iarms 0\\·ned, controlled or operated by the 
licensee, ;ts \\Til as to other iarms, providing 75 j{· oi the iarm usc of 
such truck is ior the farm or iarms mn1ecl, controlled or operated by 
the licensee. 

2427. 

Respectfully, 
II ERHERT S. DuFFY, 

///lome}' General. 

l'U IILlC E:.r PLOYES RETII\l~i\1 E::\T SYSTE:\1-COXSER V
A::\CY E:\'lPLOYI~, IIEALTH E:\'fPLOYE, OR PUJ\LlC Ll
l'.RARY E-;\'IPLOYI·~ lVIElVIHER CANNOT BECO:\lE CANDI
DATE FOR COUNTY OR }lU:.JICII'AL El\IPLOYI~ ME:\'Inl~L\ 
OF SAID SYSTEi\1-:\Tl~ITHE.R :'dAY SAJD L\ll'LOYES 
VOTE FOR COLJ:.JTY Ei\ll'LOYE J\lE:\IHER OR J\lUl\'ICIPAL 
EMPLOYE lVIE.:\'lBER OF PUIIUC El\1I'LOYES RETJRE
J\IE~T 1\01\RD. 

S l'LL·WUS: 
1. /I canscrvanl'}' cmj>/oyc, or, a hcalt/i employe, or a jntblic library 

cnif'loj•c, -who is a mclllhcr of tile Public li.nif'lo}•cs l?ctirclllcllf Sj•stcm 
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cal/1/ot become a ca11didate for either the cou11ty cmplo}'e member, or, the 
1111111icipal employe member of the Public Employes Rctircmc11t Board. 

2. ConscrvallC)' cmf'loycs or public library employes or health em
plo)'CS who arc members of the Public F.mploycs l<ctircmcnt Sj'Stcm 
ca1111ot vote for either the cuu11ty employe member, or the 1111t11icipal 
employe member of the Public Emp/O)'CS Netircmc11t Huard. 

CoLCl\IBes, 01110, l\Iay 10, 1938. 

lioN. vVJLSON E. HoGE, Secrctar.v, Public limploycs Nctircmcllt System, 
Columbian Buildin.r;, Columbus, Ohio. 
DEAR su~: This will acknowledge receipt of your request for my 

opinion, which reads as follows: 

''Section 486-34 of the General Code, as amended by the pro

visions of Amended 1-1 ouse Bill No. 776, defines the member

ship of the Public Employes Retirement Board. It states that 
one of the members of such Hoard 'shall be a county employe 
member of the retirement system and who shall be elected by 

ballot by the county employe members of the retirement system 
irom among their number, another oi \\·hom shall be a municipal 
employe member of the retirement system and who shall be 
elected by ballot by the municipal employe members of the retire

ment system * * * " 
I louse Hill 776 \\·as amended by the General Assembly to 

provide ior the inclusion of conservancy district, health district 

and public library employes and all sections of said bill refer
ring to the membership of the retirement system \\"ere amended 
to ihclude the above Ctllployes in addition to the county ancl mu

nicipal employes except Section 486-34 and Section 486-37 which 
sections deal \\·it h the membership of the ]{eti rem en t Boa rei. 
Section 3 of the above bill defines separately the various classes 

o i employes. 
The question now arises as to \\·hether health district, con

servancy district, and public library employes can become can
didates ior board membership or cast votes in the approaching 
election. 

Inasmuch as this !\nard has iniormed the various local sub
divisions that oilicial ballots \\"ill be distributed on or about l\fay 
6th, \\"e will appreciate your immediate attention to this matter. 
\Ve suggest that in order to promote early considet·ation that 

your reply be in the form of an informal opinion. The neces·· 
sity for immediate action comes from the fact that contracts for 
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the printing of the ballots cannot be let until \\"C have an answer 
to the above question." 

The ·provisions contained in Sections 486-33c, 486-34, and 486-37, 
General Code, arc pertinent to your inquiry. Section 486-33c, supra, 
provides in part, as follows: 

''For the purposes of this act, 'county or municipal em
ployes' shall mean any person holding a county or municipal 
off1cc, not elective, in the state of Ohio, andjor paid in full or 
in part by any county or municipality in any capacity whatsoever. 
'Park district employe' shall mean any person holding a park 
district office not elective in the state of Ohio or any person in 
the employ of a park district and/or paid in full or in part by a 
park district created by law. 'Conservancy employe' shall mean 
any person holding a conservancy office not elective in the state 
of Ohio and/or paid in full or in part by a conservancy district. 
'llcalth employe' shall mean any person holding a health office 
nut elective, in the state of Ohio and/or paid in full or in part by 
any county, municipal or other health district created by law. 
·Public library employe' shall mean any person holding a position 
in a public library, in the state of Ohio, andjor paid in full or in 
part by the board of trustees of a public library. * * * " 

Section 486-34, General Code, reads as follows: 

''The general administration and management of the public 
employes' retirement system and the making effective of the pro
visions of this act are hereby vested in ;t board to be knO\vn as 
the 'public employes' retirement board,' which shall consist of 
six members as follows: The attorney general. The auditor of 
state. The c hai m1an of the ci vii service commission, and th rce 
other members known as employe members, one of whom shall 
be a state employe member of the retirement system and who 
shall be elected by ballot by the state employe members of the 
retirement system irom among their number, another of whom 
shall be a county employe member of the retirement system and 
\\'ho shall be elected by ballot by the county employe members of 
the retirement system from among their number, and another of 
whom shall be a municipal employe of the retirement system and 
\\·ho shall be elected by ballot by the municipal employe members 
nf the retirement system from among their number, in a manner 
to be approved by the retirement board." 
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Section 486-37, General Code, provides in part, as follows: 

''The fi.rst election for the county employe member of the 
retirement board shall be held immediately iollo\\·ing the passage 
of this act for a term ending December 31, 1939, and thereafter 
the elections for the county employe member of the retirement 
board shall be held on the first l\londay in October in each odd 
numbered year, ior a term oi t\\'o years starting on the first day 
of January iollowing such election. The term of oifice of the 
second and most recently elected slate employe member of the 
stale employes retirement board shaH terminate upon the election 
of the county member of the public employes retirement board. 
The first election ior the municipal employe member of the retire
ment board shall be held immediately after the passage of this 
act, for a term to end December 31, 1938. * * * 

1\ny member of the retirement system shall be eligible for 
election as a member of the retirement board and the name of any 
stale employe member who shall be nominated by a petition 
signed by at least one hundred state employe members of the re
tirement system and any county employe members who shall be 
nominated by a petition signed by at least one hundred county 

. employe members of the retirement system and any municipal 
employe member who shall be nominated by a petition signed by 
at least one hundred municipal employe members of the retire
ment system, shall be placed upon the ballots by the retirement 
board as a regular candidate * * * ." 

I assume the election referred lo in your communicalion is the "first 
election for the county employe member" and the "municipal employe 
member" that is to be held immediately after the passage of this act, as 
provided for in Section 486-37, supra. 

1 t is to be observed that by the provisions of Sections -186-3-l and 
-~86-37, supra ;-that, any county member of the Public Employes Re
tirement System is eligible to become a candidate for election as the coun
ty member of the retirement board by being nominated by a petition signed 
hy at least one hundred employe members of the retirement system, and 
such candidate must be elected by ballots that are cast only by county 
employe members oi the retirement system; and that, any municipal 
member of the Public Employes 1\etirement System is elig-ible to becmm: 
a candidate for election as the municipal member of the retirement board 
by being- nominated by a petition signed by at least one hundred municipal 
employe m.cmbers of the retirement system, and such candidate must be 
elected by ballots that are cast only by municipal employe members of 
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the retirement system. In other words, Sections 486-34 and 486-37, supra, 
clearly and specifically provide that only a county employe member oi the 
l'ublic Employes Retirement System can be a candidate ior the county 
employe member of the retirement board and voting ior such county e111· 
ploye member is strictly limited to county employe members oi the I 'ublir 
Employes Retirement System; and that, only a municipal employe member 
of the Public Employes Retirement System can be a candidate ior the 
municipal employe member of the retirement board, and voting for such 
municipal employe member is strictly limited to municipal employe mem
bers of the l'ublic Employes Retirement System. 

Therefore, whether or not a "conservancy employe" or "public library 
employe" or a "health employe" may become a candidate ior either the 
county employe member or the municipal employe member of the 1 'ublic 
Employes Retirement System Board, and, whether or not conservancy 
employes or public library employes or health employes may vok ior 
either the county employe member or the municipal employe member oi 
the Public Employes Retirement System Board, is wholly dependent upon 
whether or not conservancy employes or public library employes or 
health employes can be classified as either ··county or municipal em
ployes." 

It is to be observed that by the provisions of Section 4~6-33c, supra, 
in order for one to be a county or municipal employe, that person must 
hold a county or municipal office (not elective) and must be paid in 
full or in part by a county or a municipality. 

By the provisions of Section 486-33c, supra, a ''conservancy employL:'' 
IS defined as follows: 

"For the purposes oi this act * •:• * 'Conservancy L:l11-
ploye' shall mean any person holding a conservancy o i lire not 
elective in the state of Ohio and/or paid in full or in part by a 
conservancy district. * * * " 
It is clear that by virtue of this definition in order ior a person to lJL: 

classified as a "conservancy employe" that person must hold a conscrv;tncy 
office (not elective) and be paid in part or in iull by a conservancy dis
trict. 

Sections 6R2R-1, et seq., oi the General Code mnstitutL: lhL: Cun
sL:rvancy ;\ct oi Ohio, ;mel proviik ior the creation oi conserv;111ry dis
t riels. 

Section ()~28-6, General Code, provides th;tt upon the decree by thL: 
court declaring a district org-anized as a conservancy district and the 
giving of a corporate name to such district, "thereupon the district shall 
be a political subdivision of the state of Ohio, a body corpo1~1te with all 
the powers of a corporation," etc. 
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From the foregoing it is clear that by the provisions of Sections 
·f86-33c, and 6828-6, (;eneral Code, it must be said that, a conservancy dis
trict employe means any person holding a conservancy office (not elect
ive) and paid in full or in part by a certain particular conservancy dis
_trict which is within itself a separate and distinct political subdivision; 
and that therefore, a conservancy employe cannot be said to be a person 
holding a county or municipal office (not elective) and paid in full or 
in part by any county or municipality. A county. municipality, and con
servancy district each within itse; i is recognized as a separate and distinct 
political subdivision. 

ny the same reasoning a like conclusion must be reached in regard 
to a public library employe. Se;tion 486-33c, supra, defines "public library 
employe" as a person holding a position in a public library and paid in full 
or in part by the board oi trustees of a public library. It would be im
possible ior a person coming within both of these requirements to also 
be a person holding a county or mtuiicipal office and be paid in iull or 
in part by a county or municipality. 

A health employe is defined in Section 486-33c, supra, as "any person 
holding a he;tlth oifice not elective. in the state of Ohio, andjor paid in 
iull or in part by any county, municipal or health district created by law." 

It must first be observed that the same language is used in the last 
half of the definition for a ''county or tm~nicipal employe" as for a 
''health employe," that is, paid in iull or in part by any county or munici
pality. Therefore, whether ot· not a health employe may be classified as 
a county or municipal employe is wholly dependent upon whether or not 
a health employe can be said to hold a "county or municipal office, not 
elective, in the State of Ohio." 

In an opinion rendered by me on October 19, 1937, and numbered 
1328, I reached the conclusion that employes of a city health district and 
a general health district \\-ere employes of political subdivisions separate 
and distinct from the cities, villages and to\\"nships \\·ith which they are 
territorially identical; and that. they mmt bt: classifit:d as employes of the 
political subdivision under ll"hich they serve. Following this reasoning 
"health employes" cannot be considered as county or municipal employes. 
In the body of the opinion, I statt:d as iollo\\"s: 

".In the creation oi city health districts and general health 
districts it seems periectly clear that the legislature intended to 
bring into existence two nell" political subdivisions, separate and 
distinct irom the cities. villages and to\\"nships with which they 
are coterminous. This difference in political entities is announced 
in an opinion appearing in Opinions oi the Attorney General for 
1933, Vol. liT, page 1679, as follO\\·s: 
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'It clearly appears irom the terms oi Section 1261-16, Gen
eral Code, supra, that the health districts thereby created are sep
arate and distinct political subdivisions irom other subdivisions 
of the state. A city health district and a city, although they em
brace precisely the same territory, are separate entities. Sn 
also are general health districts and counties.' 

A further distinction bet11·een health district and other po
litical subdivisions is made in the case oi State ex rei. IIanna vs. 
Sp·itler, 47 0. App., 1-1-4, the second branch of the syllabus oi 
which reads as follows: 

'2. Hoard oi health of city health district is governmental 
agency separate ancl distinct from municipality and not subje..:t 
to its jurisdiction (Sections 1261-16, 1261-30 and -J.-1-13, General 
Code.) ' 

As a logical consequence of the separation of health districts 
from the other political subdivisions of the state, the courts have 
announced that the employes of a city health district are not mu
nicipal employes. ln the case of Roard of Health vs. State, ex 
rcl., 40 0. App., 77, at page 83, it is stated: 

'The fact that a city through taxation must pay employes oi 
its district board of health cannot make them municipal em
ployes, for a city must pay its portion oi the cost of its health 
administration, and it is not inequitab~e that it should pay for 
that from which it in the first instance re..:eives the most direct 

benefit; * * * ' 
Another case differentiating the status oi an employe of a 

board of health of a city health district irom a municipal em
ploye is State, ex rei., N. ~V. /1-urns, vs. Christopher Clarl~ ct al., 
30 N. P. (.\I. S.), 243, in which case it is held: 

'A sanitary policeman and plumbing inspector is not an em
ploye of the city but an employe oi the Board of Health of the 
city, which is a distinct political subdivision of the state made so 
by the Hughes and Griswold ( 108 Ohio Laws 236, 1085) Acts 
independent of the city, and the Board has absolute control over 
its employes and may summarily discharge them.' 

Inasmuch as city health districts and general health districts 
are political subdivisions separate and distinct from the cities, 
villages and townships with which they are territorially identical, 
and since the employes of these health districts cannot be classi
fied as municipal, village or township employes, it necessarily 
iollows that they are employes of the political subdivisions under 
which they serve. J n other words, the persons herein conside1·ed 
must be classified as 'City Health District Employes' and 'Gen-
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era] llealth 1 )istrict l·~mployes.' This classification is indirectly 

announced in the case oi State ex rei. N. IY. /1un1s vs. Christo
pher Clarh et al., supra, in that the court held that the sanitary 
policeman and plumbing inspector \\'as an employe of the board 
of health \\'hich is a distinct political subdivision of the state. 
It is my opinion. therefore, that city health district employes and 
g·eneral health district employes enjoy pt·ecisely the status that 
these terms mean and consequently cannot he classified as state 
employes.'' 

It nm\· becomes important to determine \\'hal effect the defining oi 
"county and municipal employes" and "health employe'' by the Legislature 
in Section 4~6-33c, supra, has on this said former conclusion that health 
employes cannot be classified as county and municipal employes. 

In Section 486-33c, supra, the definition of "county or municipal em

ployes" contains t\\'o requirements: ( 1) the holding of a county or mu
nicipal office, not elective, and, (2) "paid in full or in part by any county 
or municipality in any capacity \\'hatsoever''. The t\\'O requirements are 
connected by the conjunctions "andjor". It is obvious that if in con
struing and interpreting the definition of ''county and municipal employes" 
the conjunction "and" may be disregarded and effect be given to the \\'ord 
"or", only one of the t11·o requirements is necessary in order fm· one to be 
a county or municipal employe. If this \\'ere correct then a "health em
ploye" being paid in iull or in part by a county or municipality could be 
termed as a county or municipal employe. llo\\'ever, such a construction 
and interpretation \\'(JUld render the definition of "health employe'' in Sec
tion 4R6-33c, supra, superfluous. 1t cantHit be presumed that \rhen the 
Legislature included within a statute a definition of a particular class 
of employes that it intended that such employes come \rithin the krms 
oi another definition in the same statute and thereby render the dted 
of the definition of that particular class of employes nugatory. 

1\y reason of all the foregoing, it must be said that a conservancy 
employe, or, a health employe, or, a public library employe, cannot be 
termed a county or municipal employe, and thet·efore a conservancy em
ploye, or, a health employe, or, a public library employe, who is a member 
oi the Public Employes Retirement System cannot become a candidate 
ior either the county employe member, or, the municipal employe mem
ber of the Public Employes Retirement Board, and conservancy employes, 
or, public library employes, or, health employes, \\'ho are members oi the 
Public Employes ·Retirement System cannot vote ior either the county 
employe member or, the municipal employe member oi the Public l·~m

ployes Retirement Board. 
I am not unmindful of the iact that this ;onclusion deprives a con-
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servancy employe, a health employe, and a pullic library employe of t!le 

privilege of becoming a candidate for a membt:r of the Public Employe!' 
Retirement Doard, and also in taking part in th ~ selection of the members 
who are to represent the conservancy, health and public library employes 
on such board. llowever, it is not within the province of the Attorney 
General to interpret or construe statutes contrary to the plain and express 
language contained in the statutes. ft must be presumed that since the 
legislature clearly and specif1ca11y provided that only a county employe 
member of the Public Employes Retirement System can become a can
didate ior the county employe member of the retirement board and only 
county employe members of the Public l~mp~oycs Retirement System can 
vote ior such county employe member on the board, and made the same 
provisions in regard to the municipal employe membct·, that the lawmak
ers intended such limitations. If not, the remedy is lodged in the leg·is-· 
lalure to change by amendment, or othcr11·isc. i\s stated in the c;tsc oi 
S!in,r;luff ct a/. vs. W cavcr, cl a/., 66 0. S .. , page 627: 

"Courts cannot correct supposed errors, on11sstons or de
fects in legislation." 

To the same effect is the case of Ohio Sm;inqs c'7- Trust Company vs . 
.')chneidcr, ct a/., 25 Ohio Appellate, 259, wherein it was stated: 

"Courts cannot read into a statute that ,,·hich docs not ap
pear therein; it being presumed that lawmakers placed in the 
statute all that \\·as intended." 

It is impossible to permit a group of employes to become candidates 
or to vote when the language in the statutes clearly sets forth who may be 

candidates and who may vole, and such language is so plain and unambig
uous that it cannot include any other groups of employes than those men
tioned. The well recognized pri.nciple oi "cxpressio unius est exclusio 
alterius'' has direct application herein. This rule of Ia\\' is well expressl'd 
in the following case: Steubenville vs. Ncincr, 7 Ohio Law Abstract, page 
~42, as follows: 

"JVfention 111 statute, or one class or several classes of per
sons, implies exclusion oi all others." 

Therefore, in specific ans\\'er to your question it is my op1111011 that 
a conservancy employe, or, a health employe, or, a public librat·y employe. 
who is a member of the Public Employes Retirement System cannot be
come a cancliclate for either the county employe member, or, the municipal 
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employe member of the Public Employes Hetirement 1\oard, and conserv

ancy employes or public library employes or health employes who are 

members of the Public Employes Retirement System can not vole for 
either the county employe member or, the municipal employe member 

of the l'ublic Employes Retirement Board. 

2428. 

l{espectfully, 

J I ERBERT S. DL' FFY, 

_,.Jtforncy General. 

AI'J'ROV AL-1\0:\DS, V JLLAGE OF :\II DDLEI\l'RC. II EIGIITS, 
CUYAHOGA COU:\!TY, 01110, $100,000.00, l'ART OF TWO 
ISSUES DATED JULY I, 1937. 

CoLntBL'S, 01110, l\lay 10, 1938. 

The Industrial Commission of Ohio, Colu111bus, Ohio. 
( ;E:-.'TLE;\IE:-.': 

1\E: Bonds of Village oi :\liddlcburg I (eights, 

Cuyahoga County, Ohio, $100,000.00. 

have examined the transcript of proceedings relative to the above 
bonds purchased by you. There bonds comprise part of two issues of 
street improvement refunding bonds dated July I, 1937, be:tt·ing interest 

at the rate of 20 to 5 '7r, being Series I in the aggregate amount of $80,-
690.26 and Series 2 in the aggregate amount of $248,SR3.35. 

From this examination, in the light of the law under authority of 
which these bonds have been authorized, I am of the opinion that bonds 
issued under these proceedings constitute valid and legal obligations of 
said village. 

Respectfully, 

HERBERT S. Dt'FFY, 

..-//forney General. 


