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Syliabus:
1.

OPINION NO. 84-005

A county auditor, in making an advance tax payment to 2
political subcivision pursuant to R.C. 32134, is required to draw
separate warrants for thz payment of funds ellocaied to the
subdivision's general fund and for the payment of funds allocated
to service the subdivision's debt charges. The cgunty auditor is
not authorized to make an advance paymenti to a subdivision's
general fund in such instances without making & ¢orresponding
payment for the subdivision's debt service, unless no part of the

money in the county treasury to: the aceount of such subdivision:

is alloeated to service debt:charges of the'subdivision.
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" A eounty audxtor, in ma}\wg a Qayment fo pch 1~a",sucsdwlsxon
after a set{flement of taxes; is not raquirad to draw separaW
- warrants to ensure the:payment of the subdivision's. debt service

‘To: Rlchard G. Ward Ross County Ptoaeculing Aﬂomoy, Chll!!cothe, om
By: Anthony J. Celebrezze, Jr., Attorney Genaral, Fabruary 21,1984

I have before me yaur raguest for my opinicn on the z"o o"m‘v nuﬁmia;‘

May (&) county auditor continue to disburse to a city sc‘nooi distric’t

money from real estate taex collections for current use, and then
withhold the debt service money for tax anticication notes from the.

second hali oer>ona1 propearty tax collections? g :

You have provided me with certain factual background material concerning
your request, In May, 1983, the Chillicothe City School Distriet issued noneallable-
tax anticipation notes pursuant to R.C. 133.30L The 'auuas matured six (8) mmt‘is
after their issuance. The Ross County :\ddlt‘)l’ was notified of the issuance of thase
notes,

The city school distriet then asked the cai'my auditor to Jistribute real esiate
tax collections to the distriet for current use, and o rely on a forthecoming perasnal
property tax coilection to pay the dedi servics on the sbove notes. Tha purpose of
this request was to ensurs that expenses of tha districl, in excess of Lhe amount ¢f

the notes, would b2 met. You have asked if it is permissibie for the cocunty auditor
t0 engage in such a procedure,

You also have advised that the request by the school distriet was for an
advance paymeni against future tax settlements, and that the county auditor
refused to make such advances. Furthermeore, you have i!‘dl;’at-:.é that you stii
desire my opinion on this question, 2s it relatas 10 DOth adwane e pay menis and 1
payments after {ax seitlements. This opinion will, therelore, analyze Yoth aspects
of this question.

Ohio Const. art, XII, 811, providas:

No bonded indebtednsss of the state, or any politizal sub d“:isions
thereof, shall be incurred or renewed unless, in the legisiaiion unds
which such indebiedness is incurrad or renewed, pwvx:lon is mace .Gl‘
levying and collecting annually by taxation an amount sufficisnt fo
pay the inierest on said bonds, and to provide a sinking fund for their
final redemption at maturity.

This provision has been interpreted by the Ohio Supreme Court as imposing a
mandatory duty upon a aolitinal subdivision to pay the interast and prineipal of itb
indebledness oe‘ore provisions are made for eurrant operating expenses, In State

ex rel. National Citv Bank v. Bd. of Edt cu.w';, 52 Ohio St. 2d 31, 358 N.E.2d 1200 }‘HG
{1977), Naticnal City Bank and Cleveiend T Trust {now Ameritrust) brought an action
in mandamus against {he Cleveland Board of Edu:ahon, elaiming that the board
was under a clear legal duty to pay tax revenues into its bond rzilrement fund to
retire notes issued by the board to relators. The beard, citing a: nated muit-

iy
est

the tax revenues to ensure the coatinuation of the dav -*o-cm C

g 1o
{:ela*zon of tha
Cleveland school system. The Supreme Court of Oni ators' raquest for
a writ of mandamus. The Cm.rt, celying upon Article ;\L, 5-;. ccmfl dag that "“",
absolute priority exists to retire the tax aﬁtmpatun notes in preference to general
operating expenses of tha board.” 52 Ohio 5t 2d 2t 85, 332 N.E.2d 1203, ’!":ze Court
went on to state that: “Section Il of Article XIL . .imooses a mandatory duly upen .
the stete and its politinal subdivisions o pay the intarast ang ; Srincipn oi thelr
- indebtedness befcra_'~ vovizions are to bz made for current onerating expsnses,!
(Emphasis added.) 52 Dhio 5t. 2¢ at 85, 369 M.E.2d 41 1203, The Cou;t also found
that the fallure of the board to repay the notes would cause "rreparcabis and
significant injury” to relators. 52 Ohio St ¢ d at 83, 338 N.BE.2d a1 1204,

» ’.
million dollar definit foresasi, refused to maks the payments, preferring to utilizs
2 o
¢

", March 1984


http:esti.;1,.i.t.ad
http:paymer.ts

OAG84:005 . ATTORNEY GENERAL" 2-14

The. constitutibnal prohxb;twn of Ohio’ Const.-art, XI,"S1 is. supported oy
relevant statutory provisions: R.Ci 133 301, ‘Wwhich authouzpb the issuance: ox tax.
R anttmpatxon notes . by ‘a sehool’ dxsmct, states that the sums axatxcxnate T
settlements "shall be de&med. aporopt lated  féi . the. payment of sx,ch notes-at
smaturity.” . R.C. 133, 301, howavex“ dces not: saeczfzcahv d::,tm:f,uish “exweﬂn rﬂai
and personal propertv tax settlernenta, -and’ I‘!ifei‘:: smu‘y to. ‘the. "collectxen of
current tax revenues in 9nd for'any “ﬁcal jnar !

R.C. 321“,.4, hc‘vever, makes it evigent that the procedure proposed by the
Chillicothe City School Distriet is irpermissible insofar & advance Dayments s
cofcernad, Under R.C. 321.34, the county auditor is specificslly instrueied to (‘t‘B\V
separate warrantis for the payments of that part of tax revenue funds allocated to
the general fund of the subdivision and the part of tax revenue funcs allocated to
servica the debt charges of the subdivision.” There is no statu tory au thorization

R.C. 133.301 states, in.its entirety, as follows:

Nowwithsianding section 133.3§ of the Revi sed Code, in
anticipation of the collection of eurrent tax revenues in and for
any fiscal year, the board of education of any school distriet
may borrow money and issue notss thecelor, but the aggregale

of such loans shall not exceed one-half the amount :timated to
be received from ihe taxes o be distributed 1o the disiriet from
all settlemeiits of faxes for such {iscal year as estimated by the
budget ccmmission, other than taxas to be recsived for the
payment of dObt charges, and all advances. The sums so
anticinaizd shall be deemad apoeopriated for the payment of
such noies at mmtum‘ v, 1he noies shall mature not ister than
the thirty-{irsi gay of December of the year in which the notes
_are issued, and the proceeds therefrom shall be usad only for
the purposes for which anticipated taxes wera levied, coliseted,
ang appropriated. No school distriet shall borrow money or
issue certificates in nnucspatxon of such faxes before the first
day of January of the year of such tax receipts. (Emphasis
added.)

It is my understanding thet the resolution authorizing the issuanece of
tax anticipation notes by the Chillicothe City Sechool District was not
expressiy limited to the anticipation of uai‘sonal property tax revenuss, but
rather relied upon the estmetad amouni o be recsived irom current iax
revenues from “ail settlem ents of taxes for riscal vear 1533 as estimazed by
the budget commission, othar than taxes to be razeived {or the gﬂ“'nent of
debt charges and all advances." Accordingly, I express no opinion.at this tima
as to the authority of a county auditor to 2ct upon a requast to withhold funds
needed to pay debt service on tax anticipation notes from a particular tax
where the resolution authorizing the issuance of tax anticipation notes clearly
indicates that only revenues derived from a particular tax are being
anticipated,

3 R.C. 321.34 states, in pertinent part, as follows:

When the loeal authoritiss bv resclution so recusst, the
county audiior sa .l graw and the cw‘uy wreasures snall pay on
such  drart to township elerks, treasurars of inunicipal
corporations, the treasurer of any board of aducation, and the
treasurer of any other political subdivision ¢r taxing distriet
whose funds ¢arived from taxes or oihier scurces are payable by
law to the county tressursr, any r'no'w; ‘that mav be in ihe
county itressury to the. 8ccounis of such local auinariiies,
rnsapctwer« 3nd lawiuvlly asoilesbla to thz purnese. of the

" curpent {iseal vear in.whieh such recusst is made. The auditor
~aad countiy treasurar snall reiain any amounts needeﬁ to make
such payments of obli igations of iceal political sutdivisi
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- for the county -auditor to. proeeed to: prov&de asubdivision whieh hds requ‘ :
- advanee p&yment with a single warrant for- Daymam vnto the-general fund,
foilowed with separate warrants ‘after a later tax se*tlemcnt in order th "mna "
the earlier failure to pay towards the retirement of the. subd"namn‘s !ndebtef’ness.‘
Tt is: axiomatic that.the-power of the wunty audltor is fixed by statuie,-and:ne or
she may not ekeesd the authoritygranted that office by the G»ﬁnarai Agsembly,
Staie ex rel Huntz v Zaﬂ"ex‘le, 130 Ohio 5t 83y 19( N.E.2612 ’\13'55} g e-alx.mgl;,'
a single advance payment 1of general fund use:is fo £ pe! :mssmla. )

3, thare
ty ‘school v

While R.C. 321.34 exglicitly refers to advanees azain
is no statutory prohibitioh against the tax distribution pz'c :thev
district after a tax settlﬂment has ocaurrad. -R.C. 321.24 es ab?h.xes the
tax set ;nents between the county treasurer and county auditor with. resceet to
real Pro; erty taxes and assessments and taxes colleeted on the general per

classified o ragert ¢ duplicates, R.C. 321.21 provides:

Immediately after each set t. mn'x‘ with the county auditor, on
demand, and on presentation of the warrant of the au wditor tharefore,
the county trzasurer shall pay to the township clerk, or the treasuref
of a municipal corporation, sehool district, or any uUEi‘d authorized by
law to receive the {unds or sroceeds of any speeial tax levy. . .all
moneys. In the couniy {ireasury belonging to such boards or
subdijvisions.

Neither R.C, 321.24 or R.C. 32131 mandates that a separate warrant for debt
service be {ssued alter the ssitlement, .-;cco*dmg},v am unable to conclude that a
’ oumy uditor must drew 2 separate warrant for that part of 2 ;auemws'oqs taxas
that is ailocated for debt secviee afisr each tay sattlemant, The eity school
distriet, however, is consirained to {ollow thz provisions of Ghio Const. an. X1, $u
and State ex rel, Natioral Citv Bank, whieh make the retiremant of the noles an

absolute prierity over ensuring general coeraling expenses,

In conclusion, it is my cpinion, and you ara hersby adviseg, thats
? > 3 o t
. A county auditor, in meking an advance fax payment 1o a
- 3 o

polities] subdivision pursuant to R.C. 023.3-}, is requ 1r=d 10 dray
separaie warrants for the payment of funds all "eahd to me
subdivision's genaral fund and ;or th2 payment of funds _llocauec
to service the subdivision's dabl r‘?:aa"gea. The county auditor is
not authorizad to make an advance payment to a aUDdiVlSlOﬂa
general fund in such instancss ¢ xtno\.. making a corresponding
n ke -] i1
payment {or the subdivision’s debt serviees, unless no part of the
money in the county freasury to the mecount of such Subdivision
is allocatad to sarviee Jedt charges of the subdivision,

2. A county auditor, in mak-ng a payment to a pohtleal subdivision
after a settlement of taxes, I8 not required to draw separate
warranis to ensura the payment of the subdivision’s debt sarvies.

" texing districts as are requirec by law to be paid directly by the
county authorities,

The auditor. in making such adva
separale warranls for the Davmenis
aliocecated tﬂ th2 zenerg! Tund of the
ailocaied ip service the cebi ¢harges of t, 2 subaiy
part of f{he advance pavmenti allscat d to servicinr of debi
charges shall be paysble to the officer, board of trusiees, or
eommission of the subdivision charze d with the aayment and
retirement of the banci'd avd notes of such subgivision, and ghall
be used fc" no g:herp . Any offizer, board, or commission
recelving suen ac:va*x"e oajme'u shal - rﬂtur'n 3 ecertificate, in
the form ;)rescz'lbea by the bureau of inspsction and suparvision
of public offices, to the auditor that ths {unds so advanced and-
received have been paid into.the dond retirement iuad .
(Emphaws addad.)
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