IN THE COURT OF COMMON PLEAS
FRANKLIN COUNTY, OHIO \
! M 11 CYHO3- 3786
STATE OF ?.0}110,. ex rel. :
MICHAEL -DEWINE, : CASE-NO.
Plaintiff, ~  :  JUDGE:

V.

ACTION INTEGRATED MARKETING, :  CONSENTJUDGMENT = <%
INC. and JAY D. MURPHREE, . AND AGREED ENTRY =i

Defendants. .

-~ -
S 20

1.1 Plaintiff, the State of Ohio, acting by and through Attorney Gcnemlgvﬁcgéel =2
' C SIS o% ’

e

DeWine, commenced ‘this action on Masch zug 5 2011, pursuant to' the. Consux;er Sales.
Practices Act, R.C. 1345.01 et seq.-and the Substantive Rules enacted: thereunder, Ohio Admin.
Code109:4-3-01 et seq. The State of Ohio and Defendants Action Integrated Marketing, Inc.
(“AIM?) and Jay D. Mirphree, individually, (collectively, “Defefidants”) have agreed on a basis
for settlement of the matters investigated by the Attoméys\. General and as alleged in Plaintiff’s

Complaint, and to the entry of this Consent Judgment (“Consent Judgment”) against Defendants
without the-need for trial or adjudication of any issue of law or fact or finding of liability of any
1.2 The State of Ohio and Defendants agree that this Consent Judgment is entered

construed to be an admission or concession of any violation-of law; rule, or regulation, or of any
‘other matter of fact or law, or of any liability or wrongdoing, all of which Defendants. expressly-



13 Defendanits récognize and state that this Consent Judgment is entered into
voluntatily to ensure understanding of and future compliance with the relevant laws and statutes
of the ‘State of Ohio and that no promises or threats have been made by the Attorney General’s
Office or-any member, officer; agent or represéntative thereof to induce Defendants to-enter into.
this: Consent Judgment, except as provided herein.

1.4 Defendants further acknowledge that this Consent Judgmeit constittes a single
and entire agreement that is not severable or divisible, except that if any provision herein is
found to be legally insufficient or. unenforceable, the remaining provisions shall contintie i full
force:and effect.

1.5  The State :o'f Ohio and Defendants agree that this Consent Judgment is intended to
cover all acts performed by Defendats fof moter vehicle: sales events, particularly in creating
and selling advertising campaigns and associated promotional materials to ‘motor vehicle
dealerships: located in the State of Oliio and that Defendants are hereby fully released from all
associated civil State Consumer Protection Law claiins‘up through and including the-date of this
Consent Judgment. Nothing contained herein shall be construed to waive any individual right of
action' by .any consumer or any local, state, federal or other governmental entity, unless as
specifically provided herein.

1.6  This COnsent- Judgment shall not be construed as, or be evidence of, admissions
by Defendants, nor shall it be construed as a finding by ‘this Court of-any violation of the
Consumer Sales Practices Act, R.C. 1345.01 et seq. and the Substantive Rules enacted

thereunder, Ohio Admin. Code 109:4-3-01 et seq., or any other law:



1.7 Defendants further agree that this Couirt shall retain jurisdiction of this action for
the purpose of implementing and enforcing the terms and conditions of this Consent Judgment
and for-all other purposes; and

‘WHEREAS the Court approves the terms: of the-Parties’ agreement and adopts them as its
own dé’téﬁfﬁn’z‘iﬁén.off:the Parties’ respective rights and obligations.

NOW THEREFORE, for purposes of affecting this Consent Judgment, it is therefore
ORDERED; ADJUDGED AND DECREED that:

2.1  Defendant AIM is a for-profit Géorgia corporation, which doés business in the
State: of Ohio, .-including. in Franklin Counity.

2.2. Defendant Jay D. Murphree manadultmdmdualremdmg in the State of Georgia.

2.3 This Court has jurisdiction over the subject matter, issues and parties to this
Consent Judgment and venue is proper in Franklin County.

2.4  Certain provisions of Consumer Sales Practices Act, R.C. 1345.01 et seq. and the
Substantive Rules enacted thereunder, Ohio Admin. Code 109:4-3-01 et seq. govern Defendants’
business practices.

2.5  The Ohio Attorney General is é proper ‘party to commence these proceedings
-under the authority of Consumer Sales Practices Act (“CSPA™), R.C. 1345.01 and by virtue of
his*statutory and common law authority to protect the interests of the citizens of the State of

Ohio.



II. DEFINITIONS

3.1 “Advertise;” “advertising;” and “advertisement” as. used herein shall ‘include the
attempt by publication, dissemination, solicitation, or circulation to induce direétly or indirectly
any-person to enter inito-any obligation or acquire any-title or irterest in‘any merchandise.

3.2(a) “Defendants” shall mean Jay D. Murphree, individually, and Action Integrated
Marketing, Inc. (AIM), under its own name or aty other business narite, its principals, officers,
directors, agents, servants, representaﬁvcs,_.sal_espers_o”ﬁs, employees, successors-and assigns, and
all’ persons. actingon behalf, and at the: direction, of AIM, directly -of indirectly, through .any
corpotate’ or private device, partnership or association, joimtly and severally, including all
persons and entities that receive actual notice of this Consent Judgment. |

3:2(b) “Defendants” or “AIM” shall not mean an “independent contractor,” who is a
person who-provides services and who, in the provision of such services, is free. from direction
and control over the means and mannér of pfbvi‘djng_r-tl'le;‘:serviccs_,;subject_::oﬁly to the right of
Defendants mspecnfy the desired result. Independent contractor status cannotbc a subterfuge to
avoid employee status, including-an apparent agency relationship, and the service(s) performed
by the independent contractor must be outside the usual course of the business of Defendants.

33  “Effective Date” shall mean the date by which all Parties have executed the
Consent Judgment and it is filed with the Court.

34  “Individual States” and “States” shall- mean each Signatory Attorney General who

is participating in the Multistate Working Group.



3:5  “Multistate Working Group” or “Participating States™ shall mean the Attomeys.
General anid their staffs representing: Georgia', Idaho, Illinois, Kentucky, North Carolina, Otiio,
Otegon, Pennsylvania, Tennessee and Washington.

3.6  “Parties” shall mean Defendants.and the: Individual States:

3.7  “Signatory Attorney(s) General™ shall mean the.Attorney General, or his or her
designee, of each: state in the Multistate Workirig Gtoup:

3.8  “State Consumer Protection Laws” shall mean: the consumer ‘protection laws
under which the: Signatory Attorneys General have conducted their investigation.?

IV. COMPLIANCE PROVISIONS & INJUNCTIONS

4.1 Defendants shall not engage in‘any violations-of State Consumer Protection Laws.

4.2 In all advertisements or otherwise; Defendants shall not make false, deceptive or
misleading representations of fact concernihg .any“motor vehicle sales promotion or event,
contests, or prize offers.

43 In all advertisements Defendants shall clearly -and conspicuously disclose all
‘material terms, limitations, exclusions; conditions and restrictions relating to any offér in close
proximity to any terms or conditions to which they relate.

44  Defendants shall not explicitly or implicitly make false or misleading claims in an.

adv'ertis'ement- regarding the origin of vehicles.offered for sale, including, but not limited to:

‘Wlﬂmrespectto Georgia, the Administrator of the Fair Business Practices Act, appointed pursuant to O.C.G.A. 10-
1-395, is statutorily authorized to undertake consumer protection finctions for the State of Georgia.. When the entire
group is referred to as the “Individual States;” "States,” "Attorneys General," or "Multistate Working Group,"” such
dmgnanon, as:it pertains to Georgia, refers to ‘the Adminiistrator of the Fair Business Practices Act,

Georgm, Georgia Fair Business Practices Act, 0.C;G.A. 10-1-390 et seg,; 1daho, Idaho Code § 48-60] et seg;
Tilinois; 815 ILCS 505/1 ef seq.; ‘Kentucky, KRS 367.170 ef.seq.; North Carolina, N.C:G.S. 75-1.1 et seq.; Ohio,
Ohic Consumier Sales Practices Act, O.R.C: 1345.01 et seq. and the Substantive Riiles thereumder, Ohio Admin.
Code 109: 4-3-01 et. seq.; Oregon, ORS 646.605 et seq., OAR 137-020-0010 et seq;; Pennsylvenia, Unfair Trade
Practices and - Consumer Protection Law, 73 P$..201-1 et -seq. and the. Pennsylvania Automotive Industry Trade
Practices, 37 Pa. Code §301.1 et seg.; Tennessee, Teniiéssee: Consumer Protection Act, Tenn. Code Ann. § 47-18-
101 et seq., § 47-18-106; Washington, RCW 19.86.020.



a) that the vehicles included are from some other source than the dealer’s normal
used.vehicle inventory when such is.not the case;

b) ‘that the vehicles included have been brought onto the lot specifically for this.
sales event when such is not the case;

.¢) that the vehicles included will only be available for sale at the event when:
‘'such is not the case ;Ieand]br

d) that the vehicles included will be rémoved from the lot following the sale,
‘when such is niot the:case.

Additionally, in the event Defenidants advettise; through the use of the term “Repo Joe”
o.r--otherw'isc;'that“:reposscsmd vehicles, auction cars.and/or lease terninations are to be offered in
a-dealer’s sdle, Defendants shall clearly and conspicuously disclose in the advertising for the sale
thiat all of the dealer’s inventory of pre-owned vehicles, including repossessed vehicles, will be
-available for sale at the same ‘event.

4.5  Defendants shall not make or imply-a false premise for a sale of motor vehicles.
This ‘prohibition includes, but is not limited to: (1) representing that any sale conducted by
Defendants or their clients is being conducted, sponsored, or operated by any bank, lending
institution, fleet company, liq'u'idéii'on' company, repossession company, auto auction, law
enforcement entity, governmental unit or other entity, unless such claims are in fact true and
Defendants have sufficient documentation to prdve such claims are true; or (2) representing in
any context that Defendants or their clients are in the vehicle liquidation business.

46  Defendants shall not explicitly or implicitly make false or misleading claims

regarding the premise of a sale, the offering prices of any vehicles, monthly payments, any other



terms of payment, the interest rate-and/or-availability of credit, the-amount of the down payment,

4.7  Defendants shall comply with. the Fair Credit Reporting Act and the Truth in
Lending Actin all of its advertising and'sales practices.

48  Defendants shall fully comply with each Individual State’s motor vehicle dealer
and salesperson licensing requirements and shall not contract with an independent contractor to
conduct a.sale-unless the-independent contractor is in compliance with all motor vehicle dealer
and salesperson licensing requifements.

4.9 Defendants shall not advertise in a manner which may create a false sense of”
urgency-based upon:misrepresentations related to the source or nature of the vehicles offered for
sale: Defendants shall be -permitted t'ov.«st'ate*thaﬁt the. promotion or event is of finite temporal
duration if in fact it is,and to state the time at'which the promotion or event terminates..

4:10 When advertising the. price of a motor vehicle, Defendants shall include within
the ‘price-all mandatory charges: for non-govémmental fees, including any documentary fees as
required by applicable law.

4.11 Defendants shall not use footnotes or asterisks in its advertisements that confuse;
contradict, materially modify, and/or unreasonably limit. the material terms of more prominent:
content of the advertisement.

412 Defendants shall not misrepresent, expressly or by implication, the ternis of this
Consent Judgment.

4.13 Upon the entry of this Consent Judgment, Defendants shall immediately provide
niotice of this Judgment to any employee-or independent contractor of AIM who participates in a

sales event on behalf of Defendants, including their independent contractors. This notice shall be



in the form set forth in Appendix A. Défendants shall obtain cotifirmation of receipt from all
persons required to receive this notice. The requirements of this Paragraph may be satisfied
electronically. Defendants shall miaintsin all acknowledgmenits for a period of one (1) year and
shall, within three working days of receipt of a request by the State, produce a copy-of such
acknowledgment form. -

4.14  Defendants shall not représent or imply that any of the Individual States.acquiesce
or-approve of Defendants’ past business: practices, current efforts to reform: their policies and
procedures; or any further practices; which Defendants:may adopt or consider adopting.

4.15  Effective immediately upon execution by Defendants of this Consent Judgmerit,
and for a subsequent period of five years, Defendants agree to maintain tecords of all
advertisements which Defendarits publish, broadcast or otherwise disseminate; causé to be

inated, or which are published, broadcast or otherwise

published, broadcast or otherwise di:
disseminated by anyone else pursuant to an agreement or contract with Defendants, in the ‘State
of Ohio. These records shall include a copy of the advertisement, shall identify the sponisoring
motor vehicle dealership, and shall identify-the dates of the sales-and other promotional events,
and shall be sufficient to substantiate the representations or claims made in the advertisement
about the source of the dealer’s inventory at the events.

4.16 Defendants shall, within fourteen days of receipt of a written request by an
authorized representative of the Signatory Attorney General, produce a copy of any
advertisement from that state which: Defendants are required to maintain under Paragraph4.15.

4.17 TItshallbea v_iolaﬁbn-'"ofthis.(idnsent Judgment for Defehdants to sell or-provide
any materials that would enable any other individual or business entity, including, but not limited

- to, motor vehicle dealerships and/or independent contractors, to engage in any act or practlce that



would violate:this Consent Judgment were the-act or practice committed directly. by Defendants.
Defendants shall not direct; train, instruct, or induce any person or business entity to perform any
act prohibited, or to refrain:from performing any act required, by this Consent Judgment.

4.18 Notwithstanding the foregoing, Jay D. Murphree:shall not be liable for any ‘acts:or
omissions by AIM,; its.successors or affiliates, which occur after such: time as Mr. Murphreeisno
longer the Chief Executive: Officer of; or.an.owner in wholeé of in part of, AIM or the successors
or affiliates; and provided he did not direct or oversée the conduct which resulted in said act or
-omission at the tire it occurred.

V. PAYMENT TO THE STA'

5.1  The States are hereby awarded a Civil Penalty. against the Defendants in the.
amiount of One Hundred Thirty Thousand Dollars and 00/100 Cents ($130,000.00). Said Civil
Penalty is to or for a govetnmental unit and is not for pecuniary loss. Said Civil Penalty shall be:
suspended contingent on the Defendants” full compliance with the terms of the: Consent
Judgment. If this Court later detérinines that the Defendants violated this Judgment, Defendants:
shall pay the Civil Penalty in full via a cashier’s check within three (3) business:days of entry of
the Court’s order. In the event of such a determination, Defendants’ obligation: to pay the
suspended amount shall be in addition to any other monetary or other sanctions which may be
imposed for 'such violation. Said amount may be recovered by one or more of theParhmpau.ng
States; but in no event shall the Defendants’ obligation to pay the suspended amount exceed One
Hundred Thirty Thousand Dollars and 00/100 Cents ($130,000.00).

5.2 Uponexecution of this Consent Judgment, Defendants shall pay the: States a sum
of One Hundred Fifty Thousand Dollars-and 00/100 Cents ($150,000.00). Such sums:are to be

divided among the States as they may agree and shall be used by the states for attorneys® fees



and other costs of investigation and litigation and/or applied to the consumer protection
enforcement fund, consuimer education, litigation or local consumer aid fund or revolving fund,
used to defray the costs of the inquiry: leading hereto, or for other uses-permitted by state:law at
the sole discretion of each of the Attorneys General. Defendants shall pay the amount sét:forth'in
this paragraph in three (3) installments as follows:.
8) An initial paymernt of Seventy Five Thousand Dollars and 00/100 Cents
($75,000.00), upon execution of this Consent Judgment;
b) A second payment of Fifty Thousand Dellars and 00/100 Cents ($50,000.00),
on or before December 31, 2011; and.
¢) A ‘third payment, of Twenty Five Thousand Dollars and 00/100 Cents.
($25,000:00) on:or before July 31,.2012.

53 Defendants shall be jointly and severally liable for all amounts that are due and
owed under this Consent Judgment.

54. Any payment amount due: hereimder shall be made payable to the Commonwealth
of Pennsylvania, Office of Attorney General and shall be delivered on or. before the ‘due date to
the Pennsylvania Office of Attorney General, Bureau of Consumer Protection; 564 Forbes Ave.,
6™ Floor, Manor Complex, Pittsburgh Pennsylvania 15219, Attention: Jesse F, Harvey, or at
such other places as the States may from time to time designate in writing, and shall be made by
certified cheéck or money order.

5.5. If Defendants fail to make any payment required under Paragraph 5.2 of this
Consent Judgment or ‘any Defendant makes an assignment for the benefit of ‘its or his creditors,

files or has filed against it or him any proceedings under any reorganization, bankruptcy act or

10



similar law,.is a'c_ljhd‘icaxea ba.nkrupt, or becomes insolvent, then anyfﬁnpaid portion of the fees
and costs due-under Paragraph 5.2 shall become immediately due and payable without notice..

5.6 Failure to make any payment when due shall be construed as a violation of this
Consent Judgment, provided, however, that in the-event of a failure to ‘make-timely: payments;
Defendants-shall be-entitled to-a written notice from the Commonwealth of Pennsylvania of any
such delinquent-payment and shall be given a périod of ten (10)-days to-make:the payment before
their payment obligations may be declared in default: Any notice to Defendaits provided vnder
this paragraph:shall be:made by mailing such notice, first class mail, to-the following person(s)
designated by Defendants:

Peter D. Raymond, Esg.
Reed Smith, LLP
599 Lexington Avenue
New York, New York 10022-7650

6.1  Putsuant'to the CSPA, R.C. 1345.07(A)(2), the Court may impose a civil penalty
for each violation of this Consent Judgment, in addition to.any other remedy allowed by law.

6.2  Nothing in this Consent Judgment shall:in any way preclude any investigation or
enforcement under any legal authority granted to the State for transactions not subject to this
action.

6.3  Any failure of the States to exercise any of their rights under this Consent
Judgment shall not constitute a waiver of its rights hereunder..

6.4  The Court retains jurisdiction over this action in order to take any further action
deemed mnecessary: to enforce this judgment and to award the State judgment for any costs,

including attorney’s fees, it incurs in the event of noncompliance by Defendants.

11



6:5  Ini‘the event.of the commencement ‘of an enforcement action, any objections to.
venue are hereby-waived by Defendants.

VH. MISCELLANEOUS

7.1  Defendants shall pay any and all: court costs incurred in this action.

72 This Consent Judgment sets' forth all of the promises, covenants, agreements,
conditions and understandings between the parties, and supersedes .all prior and
contemporaneous agreements, understaridings, inducements ot conditiotis, ‘express or implied.
There-are no representations, arfangements; or understandings, oral or written; between. the
Parties relating to the subject matter of this Consent Judgment that ate not fully éxpressed herein
or attached hereto: Each party specifically warrants that this Consent Judgment is executed
without reliance upon any statement or representation by any other party hercto, except as
expressly stated herein. |

7.3  The mailing of a copy of this signed and filed Consent Judgment to Defendants or
their attorney shall constitute notice and acceptance by Defendants of all the terms of this
Consent Judgment; Defendants have waived the necessity of having a copy of this Consent
Judgment served upon them.

7.4  Any signature required to effectuate all or any part of this document, may be
executed by the parties in counterparts, each of which signatures shall be deemed an original,
and any such docutnent executed in counterparts shall have the same effect and authority. One or
more: counterparts: of this: Consent Judgment may be delivered by facszmxle or. electronic

transmission with the intent that it or they shall constitute an original counterpart hereof..

12



7.5  Defendants further agree to execute and deliver -all authorizations, documents and

instruments which-are nécessary to-carry.out the terms and conditions of this.Consent Judgment.

IT IS:SO ORDERED this ;22’ day of. /%a/(j A ,2011.

13



JOINTLY APPROVED FOR ENTRY AND SUBMITTED BY:

FOR THE OHIO ATTORNEY GENERAL, MICHAEL DEWINE

YA R A\ o DATE SIGNED: 3 17| 1
MELISSA G. WRIGHT (0077843) [
TERESA A. HEFFERWAN (0080732)

Assistant Attorneys General

Consumer Protection Section

30 East Broad Street, 14® Floor

Columbus, Ohio 43215-3428

(614) 466-8169; (866) 528-7423 (facsimile)

melissa. wright@ohioattorneygeneral.gov

teresa. heffernan@ohioattorneygeneral.gov

Counsel for Plaintiff, State of Ohio

DEFENDANT, ACTION INTEGRATED MARKETING, INC.

(\ mw/] DATE SIGNED: 3/71\ L
J ay D. { v
President, Ac¢tion Integrated Marketing, Inc.

DEFENDANT, JAY D. HREE, Individually

AN —
ee Individually
64 Dnve
Georgla 30306 . _
BY: /a'\m M DATE SIGNED: lBl! \\

Timothy T. Tullis (0042585)

Kegler, Brown, Hill & Ritter Co., L.P.A.
Capitol Square, Suite 1800

65 East State Street

Columbus, Ohio 43215

(614) 462-5464; (614) 464-2634 (facsimile)

ttullis@keglerbrown.com
Counsel for Defendants Action Integrated Marketing, Inc., and Jay D. Murphree
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APPENDIX A
ACKNOWLEDGMENT OF NOTICE OF CONSENT JUDGMENT
INSTRUCTIONS

Action Integrated Marketing, Inc. (“AIM) has entered.into Consent: Judgments with the-
Attomeys General for ‘the-States of Arizona, Idaho, Illinois; Kentucky, North Carolina, Ohio,
Oregon, Pennsylvania-and Tennessee and the Administrator of the Fair Business Practices Act in-
‘the State of Georgia. (“Participating States”). AIM has agreed to abide by the terms of these
‘Consent Judgments. -AIM must ensure that both its- employees ‘and independent contractors.
understand and agree to:abide by these same terms-and conditions.

Read the agreement below. If you ‘have any questions rega.rdmg any term of the.
agreemetit, contact us by return mail. .If you understand each of the térms.and agree to be bound
by those:terms, sign at:the" place indicated and pnnt your name: below your signature. Then: fax
the signed. agreement tous-at-Fax Number () . In the alternative, you.may send an,
electronic ‘copy .of the signed -document to us at- @ .com. You are not
-authorized to perform any function at any sales event until you have signed and sent to us.
the agreement below.

T have been given notice that AIM has entered into Consent. Judgments with ‘the.
Attormeys General for the. States‘of Arizona, Idaho, Tilineis, Kentucky, North Carolina, Ohio,
Oregon, Pennsylvania, Tennessee and the Administrator of the Fair Business Practices-Act in the:
State of .Georgia (“Participating States”). I understand that the Consent Judgments are
settiements of dxsputed matters. 1 agree to abide by the terms of the Consent Judgments.
Specifically:

1. I.shall obey all applicable laws of the Participating ‘States; including without limitation
the applicable consumer protection laws of the Participating States.

2. . I-'shall not represent or imply that the Participating States acquiesced in, or approved of
any of AIM’s past business practices, current efforts to' reform their practices, or any future
practices-which AIM' ‘may adopt or consider adopting.

3. Everythmg I do in connection with my association ‘with AIM. shall be done consistent
with the injunctive terms of the Consent Judgments and the relief provided therein.

Signature Date

Printed Name

15



