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N THE COURT OF COMMON PLEAS
FRAMEKLIN COUNTY, OHIO

STATE OF OHIO, ex ref.
MICHAEL DEWDIE, GHIO ATTORNEY

GEMERAL CASE NO:
Plaintif¥, JURGE
V&
MICHAEBL B, WIESER ASSURANCE OF DISCONTINUANCE

2715 Burbank Street
Middietown, Ohio 45044

and

REBEOCA I WIESER
3010 South Main Street
Middietown, TOhio 45044

and

MIDBDLETOWN ORIQLES
MEST ENERGIZING
YOUTH, INC,

3014 Bouth Main Strest
Middletown, OH 45044

Defendants.

Pursuant to the authority granied in the Chio ;"Jharitable Crrganjeations At
BLOSI7I601 ef seq., spocifically, RC. § 1716.16(0); the Ohio Charitable Tmsf Axt,
R.C§ 10923 e seg., specifically, R.C. § 100.24(F); and R.C. Chépt@r 28915 governing the
adniinistralion and regelation of charitable bingo, Chio Attorney Geperal Michasl DeWine
{hereinatter the “Attorusy General”) accepis this Agreement from Michael Wisser, Rebeccs
Wieser, and Middletown Ovicles Nest Energizing Youth, Inc ("MLOKEYY) (collectively

“Middletown Parties”). The Attomey General and Middietown Parties, as parties to his
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Agreement, acknowledge and agree that it is in their best interest and consistent with the bhest

interesis of the people of the State of Uhio to resolve the issues between them in the manner set

forth herein.  As part of this Agreement, the Attorsey General and the Middletown Parties

stipulate g5 follows:

¢

L JURISDHICTION AND VENUE
This Court has jurisdiction over the subject matter of this action pursuant to R.C. Chapter
716 RGO § 10823 ¢f seg; RO Chaptor 2915 and the Administrative mies adopted
thereunder; and the Attorney General’s comumon law authority to enforce charitable
trusts. This Court has jurisdiction over the parties, Venue is proper in this Cowt,

L FACTS

The Attomey General’s findings, as outlined below, are the basis upon which this
Agreement was negotiated. However, this Agreement is the culmination of disputed
ciaimé ‘zmci does not constitute an admission of any wrongdoing by the Middletown
Parties,
Michael Wieser resides in Middletown, Ohio and operates a sole proprietorship, Bill’s
{pen Door, 8t 2715 Burbank Sireet, Middletown, Ohio 45042,
MUONEY. is 8 “charitable orpanization” as that term is defined in R.C. § 1716.01{A)
and a “"charitable trust” as that term is defined in R.C. § 108.23.
Michael Wieger founded MUONEY., an Obie 501{CH3) non-profit corporation, on
September 22, 2003, and was named as an initial trustee in the Articles of Incorporation
filed with the Seeretary of State.
Since MLOMN.EY s inception, Michael Wieser has been the Seoretary-Treasurer or a

Trustee of the Fratemal Order of Orioles Mest 193,
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According to MONEY. s 2008 through 2013 Form 990's filed with the Internal

Revenne Service, Michasl Wieser was the principal Officer and a Trustee. Michael

Wieser signed the Form 9907s in 2007, 2008, 2008, 2011, and 2012,

The Middletown Parties held MLON.EBY. out to the public as a “non-profit youth athletic
orgamizgtion” operating exclusively for charitable and educational purposes and did
“operate and/or contribute to the support of vouth athletic activities for persons who are
twenty-one years of age and younger.”

M.ONEY. was also established with the purpose to receive the bingo proceeds of the
Fraternal Order of Orioles Nest 193 as reguired under R.C. Chapter 2913 and pursnant to
agreement between the orgenizations,

MUONEY. beld a lcense fo conduct Type Ul charitable bingo for the vears 2007
through 2014,

The Fraternal Order of Grioles Nest 193, located at 3010 South Main Strest, Middletown,
Ohio 45044, 18 a nou-profit fraternal organization that solicite for charitable purposes
pursuant to B.C. § 1716.01. The Fraternal Order of Orioles Nest 193 also had a license to
conduct Type I charitable bingo for the years 2006 through 2014

Rebecca Wieser was the Princips! Bingo Qperator for Praternal Order of Orioles Nest
193 and was custodian of their records during the time thai the organization held a bingo
license as required under OAC 109:1-3-01(B).

Michael Wieser breached his fiduciary duty to both the Fraternal Order of Orioles Nest
193 and i3 contracting chartiy, MLQMEY,, by holding officer posilions in both

organizations thus cresting a conflict of interest.
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The Middletown Parties employved charitable appeal when soliciting and received things

of value for charitable use.

The funds raised and held via solicitation and binge by the Middletown Parties are on

behalf of charitable purposes and, 85 such, are subject to a valid “charitable trust” vnder

R § 10923 and R.C. § 171601

The Ohio Charitable Trust Act, R.C. § 109.23 e seq., enumerates certain registration and

reporting reguirements with which charitsble trusis established or sctive in Ohio must
comply, and it prohibits certain acts and practices in the adwministration of any charitable
trust.

Michact Wicser and Rebecca Wieser hold a fiduciary duty to MUONEY. and the funds
raised for the charitable beneficiaries of MOUNEY. under RC. § 10823 ef seq., R, &
1716.17, and the commen law,

From its inception only Michael Wieser and Rebecca Wieser had access to the bank
accounts holding the bingo procesds and charitable assets of MAOMEY. and the
Fraternal Ovder of Orioles Mest 193,

Michael Wieser contracted with MAOMNEY. to scll Type I charitable bingo instant
tickets from his sole proprictorship, Bill’s Open Dioor, though he was an officer and
Trustee of MLONEY.

MONEY. paid for office space in g building solely owned by Michael Wieser in the
amount of Twenty Seven Thousand and Fifty Dollars (§27,050.00).

Self-dealing is prohibited by MO M. E Y s Asticles of Incorporation and is a breach of

fiduciary daty under Ohio law,
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An nvestigation by the Attorney General determined that no true independent Board or
officers govern MLON.EY. bul rather it is under the confrol of Michael Wieser and
Rebeccs Wieser.

The Attorney Genersl roviewed the Type UI charitable bingo operstions for MAONEY .,
which included ticket tracking records, tickets, invoices, and hank account infonmation
for the years 2007 through 2013 to caloulate the projected net profit. Upon review, the
Attorney General determined that, based upon projected net profit, the bank deposils
were short One Mundred Ten Thousand Five Hundred and Fifty EBight dollars
(3110,558.00).

The Attomey General also reviewed the Type I charitable binge operations for Fraternal
Order of Orioles Nest 193, which included ticket tracking records, tickets, invoices, and
bank scoount information for the years 2006 through 2013 to caloulate the projected net
profit. Upon review, the Altorney General determined that, based upon the projected net
profit, Fraternal Order of Orioles Nest 193 should have paid an additional One Hundred
Nine Thousand and Fifty Three dollars and Seventy FHight cents (§109,033.78) to
MLONEY. as the contracting charity of Fraternal Order of Onioles Nest 193%s Type I
charitable bingo operations but did not.

MONEY paid medical iosurance for Rebecca Wicser, Amber Wieser, and
MUOKEY s attorney Randy MceClain totaling Minety Three Thousand Five Hundred
and Eighty Hight dollars and Ninetesn cenis (393,588.19) though the chenty had ne
compensated emplovees.

The Middletown Parties transferred a total of Pive Hundred Dollars {§500.00) for

unknown expenses from M.O.NE.Y s charitable account.
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(i1 FINDINGS OF THE ATTORNEY GENERAL
The charitable trust, solcitation activities, and bingo operations in Ohic of the
Middletown Parties are the subject of this Agreement. Such activities are deseribed in
and regulated by the Ohio Charitable Organizations Act, R.C, § 171801 ef seq.; the Ohio
Charitable Trust Act, R, § 10023 & seg., R.C. Chapter 2915 and the Ohie
Administrative Rules adopted thereonder; and the Attorney General’s common law
authority o entorce charitable trusts.
The Attorney General is the party charged with enforcing the Ohio Charitable
{rganizations Act, the Olde Charitable Trust Act, and rvegulating the conduet of
charitable bingo. The Attorney General caused an investigation to be conducted by the
Charitable Law Section of the charitable trust, soliciiation activilies, and bingo operations
of MONEY,, the Fraternal Order of Orioles Nest 193, Michasl Wieser, and Rebecea
Wigser,
R.C. 8 1716.17 states in pertinent part: “Bvery person who solicits, collects, or expends
contributions on behalf of a charitable organization or for s charitable purpose, or who
conducts a charitable sales promotion, and every officer, director, trustee, or employee of
that person who is concerned with the soliciiation, collection, or expenditure of those
contributions shall be considered a fiduciary and 88 acting in a fiduciary capacity.”
R.C. § 109.23(A) states: A charitable irast “means any fAduciary relationship with
respect to property arising under the law of this state or of another jurisdiction as a result
of a manifestation of intention to creste i, aund subjecting the person by whom the
property is held to fiduciary duties to deal with the property within this state for any

charitable, religious or educational purposa.”

&
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Trustess carry significant fiduciary duties under Ohio law, including the broad duty of

care, duty of lovalty, duty to properly manage accounts, and the duty to comply with the

Taw, s well as more specific duties within these broad categories such 43 the duly not to

wasie charitable assets and the doty to act exclusively in the best interest of the charitable

beneficiaries, in this case, youth athletice.

As a result of its investigation, the Attorsey General found that the Middictown Parties

are in violation of the Dhio Charitsble Organizations Act, the Ohlo Charitable Trust Act,

B.{. Chapter 2915, and the common law by viclating the following;

1. RC§ 171617 and RO § 109.23(A)  The Middletown Parties cach
Breached their fiduciary duties of care, to properly manage accounts, 1o
comply with the law, and to agt in the best interest of the charity, resulting in
{oss and other damages t6 the charitable beneficiaries of the MONEY

50 R.C. 2915101 (AN and (By The Middletown Partieg fatled to

distribute the net profit of instant bingo to charity as reguived by law thus
harming the charitable beneficiaries of MAONEY.
IV, ASSURAMCE

Michael Wieser and Rebeorca Wieser agree that that they will not hold any postlion a5 an

officer, trustee, or omployee of any charitable organization in the Sate of Ohio llowing

the date this Agreement is filed, with the exception that they may volunteer with 2

charitable organizstion in the State of Ohio so long as they do not have any involvement

with, or responsibility concerning, any charitable trust assets,

Michael Wicser and Rebecea Wieser agree that they will not participate in solicitations a3

defined by R.C, § 1716.01(K), inchuling the selling of chances, in the State of Obio for

-2
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any charitable purpose or on behalf of any charitable organization following the date this
Agreement is filed.  This exclusion includes solicitations conducted as a wvolunteer,
officer, trustee, employee, roprosentative, or agent of any charitable organization
including Fraternal Order of Oricles Nest 183,

Michael Wieser and Rebecoca Wieser agroe that they will not participate as a bingo game
aperstor or compile or create binge financial and tracking records nor have any oversight
of any bingoe game operator.

The Middletown Parties sgree that they will dissolve M.ON.EY. and any other Oblo
charity with which any of them is assoviated and send proof of the dissohation to the Ohio
Attorney General within one calendar year of the filing of this Agreement.

The Middletown Parties agree that MUODN.EY. immediately cease conducting bingo and
will relinguish any past charitsble Bingo licenses to the Attomey General’s Othee and
withdraw any pending bingo applications within one calsndar year of the filing of this
Agrogment,

The Middistown Pariies agree they are jointly responsible to pay the total sum of Three
Hundred and Forty Thousand Seven Hundred and Forty Nine dollars and Dinety Seven
Cents ($340,749.97), which represeuts the Attormey General’s calenlated sum of
questionable expenses and Bingo shortage. This amount shall be paid in full within one
calendar year of the filing of this Assurance of Discontinuance. The payment{s) shall be
in the forma of a check, cashier check, or bank money order payable to the State of Ohio
and deliversd to: Ohio Attorney General Mike DeWine, Charitable Law Section, Attw
Chief Accountant, 150 Bast Gay Street, 23rd Floor, Columbus, Obio 43215-3130.  The

payrnent{s) may be made fowm the funds formerly held by the United States’ Government
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in case SDOH 3:10CV317 that are returned to Michael Wieser by deposit to the trust
sceount of Parter Wright Morris & Arthur LLP, The Attoruey General shall redistribute
the funds paid under this paragraph for charitable purposes gt bis sole discretion. I any
portion of the total sum remains unpaid at the expiration of the one year payment period
a3 set forth above, the Middletown Parties will be considered in default and the Attorney
General shall collect the remaining balance as set forth below.

If Michael Wieser and Rebecea Wieser fail to comply with the payment requirenments of
this Agreement, the Attorney General shall certify the unpaid balance of the Payment to
the Ohio Autorney General’s Collections Enforcerent Section ("Collections™) for
collection, In the event of certification, Michael Wieser snd Rebecca Wieser agree o pay
additional collection costs assessed by Collections in accordance with R.C. § 131.02(4)
equal to the amounts charged pursuant to R.C. §§ 10%.08 and 109.081 for the cost of
pertification and the use of Special Counsel for the collection of the debt. Interest shall
also be charged upon certification in aconrdance with R.C. § 131.02(D}. Nothing in thig
paragraph should be construed to limit the Attorney General’s discretion to pursue any
other available remedy.

The Middletown Partics agres that they will distribute all remaining charitable assets and
proceeds of MUONRY. and any other Ohio charities for which they solicited, if any, to
the A‘t%omey General within one calendar year of the filing of this Agreement.

The Middictown Partise agree that this Agreement is made in lieu of prosecution of a
civil getion based upon the findings set forth herein.

The Middletown Parties agree that any evidence of a violation of this Agreeroent shall be

prima facie evidence of a violation of Chapter 1716 of the Qhio Revised Code and any
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rule adopted thereunder in any subsequent action or proceeding brought by the Attorney
(eneral as provided in R.C. 81716.16{C).
In the event that the Middletown Parties fail to comply with sny reguirement or deadline
contained in this Agreement, the individualis) who failed to comply isf/are liable for and
shall pay stipulated penalties in accordance with the following schedule for sach fallure
0 coraply:s

For each day of each failure to comply with any reguirement or deadline from

one {1} to thirty (30} days past dug, the Middletown Parties are lable for and

shall pay twenty-five dollars (325.00) per day for ecach requirement or

deadline not met;

For each day of each failure to comply with any requirement or deadline from

thirty-one (311 to sixty (60} days past due, the Middietown Parties are Hable

for and shall pay fifty dollars ($50.00) per day for each reguirement or

deadline not met; and

For each day of each fallure to comply with any reguirement or deadline over

sixty (60} days past due, the Middletown Parties arve Hable for and shall pay

one-hnndred dollars {8106.00) per day for each requirement or deadline not

mel.
The Middistown Parties agree that any matter closed by the acceptance of this
Agreement may be reopened at any time by the Attorney General for further
proceedings in the public interest based wpon any violation of the terms of this
Agreement or upon the discavery of evidence not known or anticipated by the

parties hereto at the time of signing as provided in R.C. 81716.16{C).
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V, RETENTION OF JURISDICTION
89, This Counrt shall retain jurisdiction of this action for the purpose of enforeing this
Agreement.
Vi ACKNOWLEDGEMENTS
TT.  The Middletown Parties acknowledge that they have been given ample opportunity to be
advised by lepal counsel as to the meaning and effect of each provision of this Agreoment
and that they have clected of their own free will and accord to enter into this Agreemend.
UU.  The Atomey (Yeneral and the Middictown Partiss hereby agree that this Agreement is
binding upon the snccessors and assignees of all parties hereto and that this Agreement
constitutes the entire agroement and understsnding of the parties.

CERTIFICATION

Fach individual signing below represents that he or she is authorized and directed to sign
this Agreemont on behalf of the party vepresented and further reprosents that he or she has the
requisite authority to bind the party on behalf of whom they are signing.

Tn witness whereof, the pariies hereby agree to the terms and conditions of this Assurance

of Discontinuance,

¢ Date Bigned

&N s
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5

ﬁate'Signed

3{}19 \omh Main Street
Middletown, Ohio 45044

11
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T Pate Rigned

ﬁximmcy for M. G M. E Y.

Porter Wright Mords & Arthur, LLP
250 E. Fifth Street, Suite 2200
Cincinnati, Chio 45202

MICHAEL DEWINE (0009181
Uhue Attorney General

Date ‘Qigncd

Sccfmr; f_hzef o
Charitable Law Section
O Behalf of Michae! DeWine

: ( )lw RS Do e SO G’j‘i?j‘r :
Attomey of Rec Qr(if ¥ Diate Signed
CHRISTOPHER WAGNER (D0725243

Managing Attomey

Charitable Law Section

166G Carew Tower

441 Vine Street

Cincinnati, Ohio 45202

Counsel for Ohie Attomey General
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