IN THE COURT OF COMMON PLEAS OF DELAWARE COUNTY, OHIO
JOHN DOE 1, et al.,
Plaintiffs,
VS. . Case No.23 CV H 02 0089
CITY OF COLUMBUS, et al.,

Defendants.

Judgment Entry (1) Granting the Plaintiffs’ 2/24/23
Motion Seeking Leave to Proceed Pseudonymously, (2) Denying
the Defendants’ 2/21/23 and 3/24/23 Motions to Dismiss the
Case or Transfer Venue, and (3) Granting the Plaintiffs’ 2/16/23
and 3/17/23 Motions for a Preliminary Injunction

At issue in this case is an ordinance enacted by the City of Columbus in December
2022. That ordinance — number 3176-2022 — bars persons in Columbus from carrying
or possessing what the city has defined in the ordinance as large-capacity magazines for
firearms. See Columbus City Code § 2323.11(N). Those who violate the new ordinance
face criminal penalties, including a mandatory jail term. See Columbus City Code §
293940,

In February 2023 — several days after the complaint in this case was filed here —
the City of Columbus amended the ordinance. In that amended version — designated by
the city as ordinance number 0680-2023 — the city pledges to wait until July 1, 2023
before prosecuting persons suspected of violating the ban on large-capacity magazines.
See Columbus City Code § 2323.23(E) (2/27/23 version).

The plaintiffs in the case are six Columbus residents whose names are not

disclosed in the pleadings. (Five plaintiffs filed the original complaint in February 2023,



and an additional plaintiff is listed in the amended complaint that was filed here on
March 10, 2023.)

Those plaintiffs seek declaratory and injunctive relief in the case, contending that
both the December 2022 and February 2023 versions of the ordinance violate not only
an Ohio statutory provision that addresses firearms but also a state constitutional
provision that protects Ohioans’ right to bear arms. The plaintiffs allege, too, that the
wording of the December 2022 version of the ordinance was unconstitutionally vague.

I held a hearing in the case on February 21, 2023. All parties were represented by
counsel at that hearing, and one witness testified on behalf of the defendants. The
parties have also filed several legal memoranda on the various motions that are now
before me in the case.

For the reasons that follow, I conclude that the plaintiffs can pursue their claims
here without disclosing their true names, that the plaintiffs’ claims ought not be
dismissed and that the case should not be transferred to a different court, and that the
plaintiffs are entitled to the preliminary injunction that they seek.

The Plaintiffs Can Pursue Their Claims Without Disclosing Their True
Names

The three defendants in the case — the City of Columbus, the city council’s
president, Shannon Hardin, and the city attorney for Columbus, Zach Klein (collectively
“Columbus” or “the city”) — contend first that the plaintiffs, all of whom are designated
in the complaint with various versions of the pseudonyms John or Jane Doe, ought not
be permitted to pursue their claims unless those plaintiffs disclose their true names. I

disagree.



Of course Ohio Civil Rule 10(A) requires that the “names and addresses of all the
parties” be listed in the caption of each civil complaint. Though the use of pseudonyms
by parties in Ohio court cases is “rare,” courts can “excuse” plaintiffs from identifying
themselves when those persons’ “privacy interests substantially outweigh the
presumption of open judicial proceedings.” State ex rel. Cincinnati Enquirer v.
Shanahan, 166 Ohio St.3d 382, 2022-Ohio-448, 1 36. See also Doe v. Streck, 522
F.Supp.3d 332, 333 (S.D. Ohio 2021) (noting that “[1]itigating under a pseudonym is
generally disfavored” in the federal courts, but explaining that those courts may allow
the practice where privacy interests substantially outweigh the presumption for
disclosure).

Factors that courts consider when parties seek to proceed anonymously include
“whether the litigation compels plaintiffs to disclose an intention to violate the law,
thereby risking criminal prosecution.” Doe v. Streck, 522 F.Supp.3d at 333. See also
D.E. v. John Doe, 834 F.3d 723, 728 (6th Cir. 2016) (same); Shanahan, 2022-Ohio-448
at 1 36 (“threat of retaliation against the plaintiff” who seeks to sue under a pseudonym
is a factor that courts can consider).

Given that Columbus evidently wishes to enforce through criminal penalties its
ban on high-capacity magazines, the anonymous plaintiffs’ fear of prosecution under the
city’s new ordinance does appear to be objectively reasonable. Any prosecution of the
plaintiffs that Columbus might pursue were the plaintiffs forced to reveal their true
names might not run afoul of the privilege against self-incrimination protected by the
U.S. Constitution’s Fifth Amendment, but the compelled disclosure of those true names
now could certain undermine their liberty interests. See State v. Arnold, 147 Ohio St.3d

138, 2016-0Ohio-1595, 1 31 (“The right [that the Fifth Amendment and its Ohio



constitutional counterpart embody] . . . is the right of an individual to force the state to
produce the evidence against him or her by its own labor, not by forcing the individual
to produce it from his or her own lips”).

On the other hand, I see no prejudice that would flow to the city from the
plaintiffs’ proposed use of pseudonyms in this litigation. Columbus presumably would
not alter its stance on the issues presented in this case or offer different defenses to the
plaintiffs’ claims if the plaintiffs’ names were publicly revealed. And though I recognize
that the public may very well have a legitimate interest in knowing the identities of some
persons who wish to possess or carry the large-capacity magazines that the ordinance
aims to regulate, the city’s and the public’s ability to enforce the ordinance’s criminal
penalties against the general public is not significantly impeded by the anonymity of the
six plaintiffs in this case. Noteworthy, too, is the fact that the city itself has, in the
February 2023 version of the ordinance, opted to forgo any prosecutions under the
ordinance until July 1, 2023.

Were the city to prosecute and incarcerate any named plaintiff who sought to
challenge the new ordinance, that heavy-handed approach would surely chill the
public’s ability to raise legitimate legal questions about the ordinance’s validity. Though
those questions could perhaps be raised by any accused persons in the midst of any
criminal proceedings against them, the prospect of prosecution alone would likely chill
the legitimate interests of some Columbus residents who might feel that the new
ordinance is an invalid one and who might want, in a civil proceeding such as this one,
to challenge the city’s ability to enforce the ordinance.

On balance, then, I conclude that the plaintiffs’ interest in proceeding under

pseudonyms outweighs the interests of the city and the public in knowing the six
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plaintiffs’ true names. The plaintiffs’ motion for permission to pursue their claims using
pseudonyms is granted.

The City’s Pledge to Wait Until July Before Prosecuting Suspected Violators
of the Ordinance Does Not Extinguish the Plaintiffs’ Claims

In light of the city’s decision to defer until July 1, 2023 any prosecutions of
persons suspected of violating the city’s ban on large-capacity magazines, the city — in
written arguments filed here on March 10, 2023 — contends that this case is “moot.” 1
disagree.

Perhaps the city’s argument on this point would be better categorized under the
ripeness doctrine than the mootness one, as mootness is a concept that calls for courts
to refrain from addressing cases in which no “actual controversy exists.” Medical
Mutual of Ohio v. FrontPath Health Coalition, 2023-Ohio-243, 1 26 (6th Dist.). See
also Lake Front Medical, LLC v. Ohio Dept. of Commerce, 202 N.E.3d 156, 2022-Ohio-
4281, 1 59 (11th Dist.) (a case is moot if it raises “purely academic” issues); State ex rel.
Maxwell v. Brice, 167 Ohio St.3d 137, 2021-Ohio-4333, 1 18 (“A case is moot when
without any fault of the defendant, an event occurs which renders it impossible for a
court, if it should decide the case in favor of the plaintiff, to grant him any effectual relief
whatever”) (brackets and quotations omitted); City of Cincinnati v. State, 121 N.E.3d
897, 2018-0hio-4498, 1 2 (1st Dist.) (“Under the mootness doctrine, American courts
will not decide cases in which there is no longer an actual legal controversy between the
parties”).

The doctrine of ripeness, on the other hand, “prevents courts from deciding cases
or controversies prematurely.” F.P. Developm., LLC v. Charter Twp. of Canton,

Michigan, 16 F.4th 198, 203 (6th Cir. 2021). See also Doster v. Kendall, 54 F.4th 398,



415 (6th Cir. 2022) (the ripeness doctrine “bars a plaintiff from suing too early”); Bogart
v. Gutmann, 115 N.E.3d 711, 2018-Ohio-2331, 1 17 (1st Dist.) (“Ripeness is an issue of
timing”).

In any event, though the immediacy of the threat that the plaintiffs describe in
their amended complaint may have been lessened by the city’s decision to wait until July
1, 2023 before initiating any prosecutions under the ordinance, the ordinance remains
in place, and a live controversy between the parties surely exists. The city’s ban on
large-capacity magazines is not a theoretical one. That ban has, in fact, been enacted, is
in effect now, and will evidently be enforced on a date certain. Nothing about the
plaintiffs’ effort to challenge the ordinance now is inconsistent with what one court has
recently described as the “basic principle of ripeness.” See State v. Meadows, 184
N.E.3d 168, 2022-Ohio-287, 1 43 (4th Dist.) (indicating that ripeness is grounded on the
idea that “judicial machinery should be conserved for problems which are real or
present and imminent, not squandered on problems which are abstract or hypothetical
or remote”) (quotations omitted).

The risk of prosecution hanging over the anonymous plaintiffs may have been
deferred for a few months, but the July 1, 2023 effective date for the city’s enforcement
efforts is fast approaching. And the latest version of the ordinance calls for persons
holding large-capacity magazines to — before July 1, 2023 — remove those magazines
from the city’s geographic boundaries, sell the magazines to licensed firearms dealers
elsewhere, or surrender the magazines to the city’s division of police. See Columbus City
Code § 2323.23(E), as amended on 2/27/23. (A copy of that document is marked as

Exhibit H in the plaintiffs’ 3/10/23 amended complaint). Those choices are ones that



the plaintiffs and others are directed by the ordinance to make now to comply with a ban
that is in effect now. I conclude that the case is neither moot nor unripe.

The Concerns Raised by the City About the Plaintiffs’ Standing to Sue
Appear to Have Been Addressed in the Amended Complaint

In written arguments filed here on March 7, 2023, the city has challenged the
plaintiffs’ standing to sue. The city’s arguments on the standing issue are grounded in
part on the city’s view that the original complaint failed to allege that the original five
plaintiffs — aside from John Doe 2 — actually possess the type of large-capacity
magazines that the ordinance regulates.

The plaintiffs must, of course, offer some evidence about their standing to bring
their claims. See A. Philip Randolph Institute of Ohio v. LaRose, 493 F.Supp.3d 596,
605 (N.D. Ohio 2020) (“At the preliminary injunction stage, plaintiffs must show they
are likely to successfully prove standing”); Bradley v. United States, 402 F.Supp.3d 398,
402 (N.D. Ohio 2019) (“In the context of injunctive relief, a plaintiff must demonstrate a
personal stake in the outcome in order to assure that concrete adverseness which
sharpens the presentation of issues necessary for the proper resolution of constitutional
questions™) (quotations omitted).

The plaintiffs’ March 10, 2023 amended complaint appears to have addressed the
city’s concerns about any lack of clarity on the large-capacity-magazine ownership issue
in the original complaint. That amended complaint and the attached affidavits indicate
that five of the six current plaintiffs possess within the city’s geographic boundaries the
type of magazines that the ordinance regulates. The other plaintiff — John Doe 1 —
alleges that he formerly kept within the city’s geographic boundaries some large-

capacity magazines that he owns, and he wishes to bring those magazines back to his



home in Columbus. Those claims in John Doe 1’s affidavit expand on and are not
inconsistent with the allegations in paragraph 25 of the March 10, 2023 amended
complaint, and the other plaintiffs’ current possession — and intended ongoing
possession — of the regulated magazines in the City of Columbus is noted in paragraphs
26, 27, 29, 32, and 36 of the amended complaint for John Does 2, 3, 4, and 5, as well as
Jane Doe, respectively.

I readily conclude that any shortcomings in the original complaint on the issue of
the plaintiffs’ standing to challenge the city’s efforts to regulate large-capacity magazines
have been remedied by the amended complaint. See Cool v. Frenchko, 200 N.E.3d 562,
2022-0hio-3747, 1 24 (10th Dist.) (“Standing does not depend on the merits of the
plaintiff's claim that the conduct is illegal or unconstitutional, but whether the plaintiffs
have alleged such a personal stake in the outcome of the controversy that they are
entitled to have a court hear their case”) (quotations omitted); Barber v. Charter Twp.
of Springfield, Michigan, 31 F.4th 382, 390 (6th Cir. 2022) (“a person exposed to a risk
of future harm may pursue forward-looking, injunctive relief to prevent the harm from
occurring, at least so long as the risk of harm is sufficiently imminent and substantial”);
A. Philip Randolph Institute of Ohio v. LaRose, 493 F.Supp.3d at 605 (“When one party
has standing to bring a claim, the identical claims brought by other parties to the same
lawsuit are justiciable”).

In addition, the city’s standing-to-sue argument in the city’s March 7, 2023 post-
hearing brief notes that the plaintiffs have challenged not only the city’s ban on the
possession of large-capacity magazines but also the city’s ordinances that define and
impose criminal penalties for the offenses of negligent homicide, negligent assault, and

negligent storage of a firearm. (Those provisions are codified in Columbus City Code §§
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2303.05, 2303.14, and 2323.191, respectively, and they are mentioned in paragraph 77
of the amended complaint.)

Each of those negligent-conduct offenses in the city’s code includes the term “safe
storage,” which is itself defined under Columbus City Code § 2323.11(0) in the
December 2022 and February 2023 versions of the city’s code. “Safe storage” —
according to both versions of the ordinance — entails the installation on a firearm of a
device that is “designed to prevent the firearm from being operated” or entails the
storage of a firearm in a locked container. Either kind of “safe storage” by any person
who possesses a firearm within the city’s border exempts that person from criminal
penalties under the three negligent-conduct misdemeanor offenses that the plaintiffs
challenge.

If I understand the plaintiffs’ argument in challenging both the safe-storage
definition and the three negligent-conduct misdemeanors, the plaintiffs are alleging that
the city’s attempt to force them to store their firearms in particular “safe” ways in their
homes in order to avoid the possible imposition of criminal penalties for negligent
conduct runs afoul of R.C. 9.68. That statutory provision addresses the use and
“stor[age]” of firearms, and it indicates that the state’s law “preempts” any
“restriction[s]” imposed by other persons or entities.

I conclude that the plaintiffs — who are described in paragraph 24 of the amended
complaint as “firearms owners,” and each of whom resides in Columbus — have properly
alleged their standing to challenge the negligent-conduct code provisions and the safe-
storage exemptions incorporated into the definitions of those three misdemeanor
offenses. That is, the plaintiffs have shown that they hold the requisite “personal stake

in the outcome of the controversy.” O’Neal v. State, 167 Ohio St.3d 234, 2021-Ohio-
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3663, 110. See also Williams v. City of Cleveland, 907 F.3d 924, 933 (6th Cir. 2018)
(“When seeking injunctive or declaratory relief, a plaintiff must show that she is under
threat of suffering injury in fact that is concrete and particularized, and the threat must
be actual and imminent, not conjectural or hypothetical”) (brackets and quotations
omitted); Grand Truck Western R.R. Inc. v. Brotherhood of Maintenance of Way
Employees Div., 643 F.Supp.2d 941, 948 (N.D. Ohio 2009) (“For standing in the context
of declaratory judgments, one must ask whether the parties have adverse legal interests,
of sufficient immediacy and reality to warrant the issuance of a declaratory judgment
even though the injury-in-fact has not yet been completed™) (quotations omitted).
Venue is Proper in Delaware County

The city challenges, too, the plaintiffs’ decision to present their claims here rather
than in Franklin County. I conclude that the plaintiffs can permissibly seek relief in
Delaware County.

Venue in Ohio courts is of course governed by Civil Rule 3(C). Under that rule,
venue properly lies in any of several places, including — among others — the county in
which “the defendant resides,” any county in which “the property . . . is situated if the
subject of the action is . . . tangible personal property,” and the county in which “all or
part of the claim for relief arose.” See Civ.R. 3(C)(1), (5), and (6). Those and the other
provisions in Civil Rule 3(C) “have equal status, and a plaintiff may choose among them
with unfettered discretion.” Solomon v. Excel Marketing, Inc., 114 Ohio App.3d 20, 25,
682 N.E.2d 724 (2nd Dist. 1996) (noting that the provisions in the rule “each may be a
proper basis for venue”).

I readily find that Delaware County is a proper forum under any and all of those

three provisions listed in the paragraph just above.
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First, the defendant City of Columbus has — on multiple occasions over the course
of several years — annexed real property that lies in Delaware County, and the city
therefore now “resides” in Delaware County. The records of the Delaware County Board
of Elections indicate that seven voting precincts in the county lie within Columbus’s
corporate limits, and the defendants themselves acknowledge that a “small sliver of the
City of Columbus happens to be inside Delaware County.” (2/21/23 motion to dismiss
at page 17.)

Likewise, the defendant council president and defendant city attorney are
empowered to perform their duties within the portion of the city that lies in Delaware
County, and they therefore reside here too when performing their official duties. As
Section 1 of the city’s charter indicates, the city “ha[s] all powers” permitted by Ohio law
and may “exercise[] and enforce[]” those powers where the city’s corporate “limits now
are, or may hereafter be.”

The city claims that its only place of business — the only place it “resides” for
venue purposes — is Franklin County, where Columbus City Hall is located. That
argument is akin to one that a federal court in Michigan considered when Michigan’s
secretary of state and its director of elections were sued in the U.S. District Court for the
Eastern District of Michigan. In that case, the defendants claimed that “the only district
in which the secretary of state ‘resides’ is where the State capital is located.” Bay
County Democratic Party v. Lund, 340 F.Supp.2d 802, 806 (E.D. Mich. 2004). In
rejecting the Michigan defendants’ claim that venue was proper only in the U.S. District
Court for the Western District of Michigan, the court said this: “The defendants’

argument that Michigan’s secretary of state performs her official duties only in Lansing,
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Michigan and therefore may be sued only there does not withstand even the basest
analysis.” Id. (applying the federal venue provision in 28 U.S.C. 1391).

I reach the same conclusion about the city’s lack-of-venue claim here. The
officials named in this lawsuit serve residents of the parts of Columbus that lie in
Delaware County just as much as those officials serve the city’s residents who live in
Franklin County. The Columbus residents who live in Delaware County vote in city-
council and city-attorney elections, and they pay taxes to the city. Most importantly,
those residents face criminal penalties for violations of the city’s ordinances just as
Columbus residents who live in Franklin County do. The city has certainly not pledged
to halt at the county line the city’s enforcement of the ban on large-capacity magazines.
In short, the city and its officials — in the words of Civ.R. 3(C)(1) — “reside” here, and
they are therefore just as answerable here for their actions as they are in Franklin
County. As the court in the Bay County case in Michigan noted on the venue challenge
raised by that state’s officials in that case, “the effects of the [state's] election directive
are felt statewide, including within Bay County where one of the plaintiffs is
located,” and so venue was proper in the district where that county was located. Bay
County, 340 F.Supp.2d at 809.

In any event, other venue provisions in Civ.R. 3(C)(5) and (C)(6) certainly permit
the plaintiffs to pursue their claims here. According to the amended complaint, John
Doe 5 resides in the Delaware County portion of Columbus, and he possesses in his
home the type of large-capacity magazine that the city’s ordinance regulates. (Y32 of
the 3/10/23 amended complaint.) That same plaintiff’s affidavit attached to the
amended complaint echoes those claims, and John Doe 5 indicates in his affidavit that

he intends to continue to possess his 30-round magazine in his Delaware County home
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after July 1, 2023, when the city will begin prosecuting those who possess large-capacity
magazines like his.

Those allegations surely are sufficient to permit the plaintiffs’ claims to be heard
here. And “the only basis for a transfer of venue from a county where the venue is
proper is when the transfer is necessary to obtain a fair trial.” State ex rel. Starner v.
DeHoff, 18 Ohio St.3d 163, 165 (1985) (citing Civ.R. 3(C)(4), which has since been
renumbered as Civ.R. 3(D)(4)). The city does not appear to contend that any Delaware
County trial in this case would be unfair, and I am not aware of any reason why the case
cannot be heard and decided fairly here.

The city’s request that I transfer this case to Franklin County is denied.

The Jurisdictional-Priority Rule Does Not Bar the Plaintiffs From Pursuing
Their Claims Here

Next, the city contends that this court cannot hear the plaintiffs’ claims because
legal claims similar to those at issue in this case were raised earlier in other counties’
courts. That argument by the city — which rests on a doctrine known as the
“jurisdictional-priority rule” — is unpersuasive.

“The jurisdictional-priority rule provides that as between state courts of
concurrent jurisdiction, the tribunal whose power is first invoked acquires exclusive
jurisdiction to adjudicate the whole issue and settle the rights of the parties.” State ex
rel. Clark v. Twinsburg, 169 Ohio St.3d 380, 2022-Ohio-3089, Y 14. See also
Primesolutions Securities, Inc. v. Winter, 68 N.E.3d 202, 2016-Ohio-4708, { 10 (8th
Dist.) (“Once a court of competent jurisdiction acquires jurisdiction over an action, its
authority continues until the matter is completely and finally disposed of, and no court

of co-ordinate jurisdiction may interfere with its proceedings”); Holmes County Bd. of
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Comm’rs. v. McDowell, 169 Ohio App.3d 120, 2006-Ohio-5017, 1 27 (5th Dist.) (under
the jurisdictional-priority rule, “the court whose power was last invoked should dismiss
the claims for lack of subject-matter jurisdiction™).

The doctrine “exists to promote judicial economy and avoid inconsistent results.”
State ex rel. Hasselbach v. Sandusky County Bd. of Elec., 157 Ohio St.3d 433, 2019-
Ohio-3751, 1 8. See also Davis v. Cowan Systems, 2004-Ohio-515, 1 17 (8th Dist.)
(“inconsistent rulings . . . is exactly what the jurisdictional priority rule was designed to
prevent”).

Yet, time and again, Ohio courts have explained that the jurisdictional-priority
rule applies only where the parties in the earlier and later cases are the same. See, e.g.,
State ex rel. Maron v. Corrigan, 203 N.E.3d 52, 2022-Ohio-4406, 1 10 (8th Dist.) (“if
the first case does not involve the same cause of action or the same parties as the second
case, the first case will not prevent the second case from going forward”); State ex rel.
Hasselbach v. Sandusky County Bd. of Elec., 157 Ohio St.3d 433, 2019-Ohio-3751, 19
(“if the second case is not . . . between the same parties, the former suit will not prevent
the latter”) (brackets omitted); In re Adoption of M.G.B.-E., 154 Ohio St.3d 17, 2018-
Ohio-1787, 1 25 (“The jurisdictional-priority rule applies when cases in multiple courts
of concurrent jurisdiction involve the same parties”); Primesolutions Securities, Inc. v.
Winter, 68 N.E.3d 202, 2016-Ohio-4708, 9 11 (8th Dist.) (“the jurisdictional priority
rule operates only if the second action is between the same parties”).

The city is certainly correct that trial courts in Franklin County and Fairfield
County have been asked to address legal issues similar to those now raised in this case,
and the cases in those other counties were filed before the plaintiffs filed their case here

in February of this year. See City of Columbus v. State of Ohio, Franklin C.P. No. 19-
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