
MAGISTRATE’S DECISIO

of complying with Ohio’s asbestos regulations

. As a direct result of Defendants’ actions, tenants’ 

Latitude LP (“Paxe”)
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(“Aloft”)

Ohio’s 

the State’s 

– –

This Magistrate’s Findings of Fact are based on the testimony of the witnesses and the exhibits 
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of all of Plaintiff’s witnesses highly credible.

(“Paxe”)

(“the 

Property” or “ ”
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The complex’s neighborhood 

Children’s 

“the managing member of Paxe Latitude” and “fully control[s] Paxe Latitude”
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Management LLC (“Aloft”) 
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(“Ohio EPA”)
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require what is known as “abatement” in advance of any other demolition or renovation activity 

“abatement.”
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Defendants’ 
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Property’s
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(“All Dry”)
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would have settled on workers’ clothes, and 

Ohio EPA’s inspector, Richard Fowler, 
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’s

’s testimon

Defendants’ contractors

exceptions, none of the tenants’ belongings were decontaminated.  

Defendants’ 

Franklin County Ohio Clerk of Courts of the Common Pleas- 2024 May 02 2:58 PM-23CV003566



’

Residents’ apartments were broken into.

Defendants’ failure to limit 

Furthermore, Defendants’ failure to limit the spread of asbestos resulted in 

contamination of tenants’ belongings
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properly. As a result, most of the tenants’ property, clothes, 

As a direct result of Defendants’ failure to limit the spread of asbestos, over 160 

nants’
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Receiver’s 

tenants’ property, is being covered by $750,000 in fun

Typically, Ohio EPA’s involvement with asbestos abatement projects extends to 
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Defendants’ actions required Ohio EPA to invest

of the Ohio Attorney General. However, Defendants’ actions threatened the heal

—

Ohio’s air pollution control laws “[t]o protect and enhance the quality of

state’s air resources so as to promote the public health, welfare, economic vitality, and 

productive capacity of the people of the state.” R.C. 3704.02(A)(1).  

Ohio’s asbestos abatement laws under R.C. Chapter 3710 promote the same 

(“

”)
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State’s claims 

Defendants’ actions 

State’s asbestos regulations contained in Ohio Adm.Code Chapters 3745

Franklin County Ohio Clerk of Courts of the Common Pleas- 2024 May 02 2:58 PM-23CV003566



Ohio’s 
Court’s 

Revised Code 3704.06(C) states that “[a] person who violates section 3704.05 or 

dollars for each day of each violation.” Emphasis added. “Person” includes an individual as well 

Revised Code 3710.14(C) states that “[u]

” Emphasis 

“shall pay a civil penalty” and “shall assess” 

of a penalty: “Because of the mandatory language of R.C. 6111.09(A), a trial court has no 

ty.” 

Ohio’s air pollution control 

(affirming trial court’s determination of 14,000 days of violation); 

t’s calculation of days of violation). 
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, including Ohio’s asbestos rules 

20. Specifically, R.C. 3704.05(G) states “[n]o person 

”

Under R.C. 3710.14(A), “any person who has violated, is violating, or is 

certificate issued under this chapter” is subject to civil action by the attorney general. 

provision includes Ohio’s asbestos rules found in Ohio Adm.Code Chapter 3745

“owners an ”
Ohio’s 

that impose a duty or prohibition on “owners and operators ”

Ohio’s asbestos rules in Ohio Adm.Code Chapter

05, “owner or operator” 

means “any person who 

demolition or renovation, or both.” Ohio Adm.Code 3745
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“owner or 

”

20 that are applicable to an “owner or operator.”

20 that are applicable to an “owner or operator.”
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“demolition” means “the 

related handling operations or the intentional burning of any facility,” while “renovation” means 

“altering a facility or one or more facility components in any way, including the stripping or 

supporting structural members are wrecked or taken out are demolitions.”

he activities at issue in this case constitute a “renovation” for purposes of 

Defendants’

cleanup order, the defendant’s lack of ownership does not provide an excuse for ignoring legal 
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“[U]se of the language ‘no person shall * * 

*,’ absent any reference to the requi

legislative intent to impose strict liability.”

would defeat the goal of public protection enshrined in Ohio’s environmental laws. 

Defendants’

–
–

that “each owner or operator of any demolition or renovation operation shall have the affected 
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asbestos hazard evaluation specialist.” State’s 

–
–

State’s Complaint, Count 

and tenants’ property became 
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–
–

provides in part, that “no regulated asbestos

otherwise handled or disturbed at a facility” unless at least one authorized representative, trained 

under R.C. 3704, is “present at the location of operations.” State’s Complaint, Count 

th Mr. Fowler’s 
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–
–

“[r]emove all regulated asbestos

materials or preclude access to the materials for subsequent removal.” State’s Complaint, 
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–
–

“adequately wet the materials and ensure that the materials remain adequately wet until collected 

and contained or treated in preparation for disposal.” State’s Complaint, Count 
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–
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–

“carefully lower the materials to the ground or floor not dropping, throwing, sliding o

.” State’s Complaint, Count 

“transport the materials to the ground via leak

” when the 

ground “and were not removed as 

units or in sections.” State’s Complaint, Count 

Schmitter’s
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–
–

“adequately wet the regulated asbestos containing material during stripping”; “us

exhaust ventilation and collection system” to capture particulate (dust) produced during 

stripping; or “encase the regulated asbestos

tight container” per Ohio Adm.Code 3745 State’s Complaint, Count 
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–
–

in part that each owner and operator of a demolition and/or renovation operation “shall 
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containing waste materials.” State’s Complaint, 

material “in durable leak tight containers or wrapping,” after wetting and while materials remain 

State’s Complaint, Count 

01 defines “asbestos containing waste material” 

pertaining to renovation operations as “regulated asbestos

equipment and clothing.”

01 defines “asbestos contaminated debris” pertaining to 

renovation operations as “construction and demolition debris that has become mingled with 

containing material.”
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Defendants’ actions at issue in this case constitute at least 
–

–

01 define “asbestos hazard 

abatement activity” as “any activity involving the removal

materials in an amount greater than three linear feet or three square feet.” State’s Complaint, 

“asbestos hazard 

”

01 define “asbestos hazard 

abatement project” as a project in which “one or more asbestos 
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containing materials and is conducted by one asbestos hazard abatement contractor.” State’s 

“asbestos hazard abatement project ”

“ ” or a “asbestos hazard abatement project”

Ohio R.C. 3710.05(A) provides that “[e]xcept as otherwise provided in this 

licensed or certified pursuant to this chapter.” State’s Complaint, Count 

02(A) indicates that “[n]o business entity or public 

[D]irector [of Ohio EPA].” State’s Complaint, Count 

“n

”

Defendants are each “persons” and “ ”

“
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… ” State’s 

Ohio’s asbe

“asbestos hazard abatement activity” or “asbestos hazard abatement project ”
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Defendants’ asbestos violations in this case exposed dozens of workers to 

One purpose of Ohio’s environmental civil penalty laws is aimed at industry to 

1981). Civil penalties are “a tool to implement a regulatory program.” 

provisions assessed on a per day basis are intended to provide a “meaningful deterrence whose 

effect is continuing” and not a “minor tax upon a violation which could reap large fina

benefits to the perpetrator”); 

“large enough to hurt the offender.”

, it did so “to protect and enhance the quality of the state’s 

he people of the state.” R.C. 3704.02(A)(1).
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reinforce the Director of Ohio EPA’s power to “prohibit and prevent improper 

” R.C. 3710.02(B)

the phrase “shall pay a civil penalty” 

states “[u]pon a finding of a violation, the court 

”

12103 (April 21, 1981) (aff’d in part, rev’d in part, in 

tenants, the damage to the area’s 
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3704.02(A)(1) (“

of the people of the state.” Emphasis added.).

Defendants’ asbestos violations in this case exposed dozens 

(8th Dist. 1992). This makes sense, given that “oftentimes

precisely ascertained or is incapable of measurement.” 

“

”
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—

Defendants’ 

Court’s injunction demonstrate recalcitrance warranting the 

he second civil penalty factor measures a violator’s recalcitrance, defiance,

2690, ¶ 15 (noting “significant 

legal obligations * * * and [while] the violations remained[ed] unresolved.”).   
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efendants’ control. Indifference to consequences is a 

Defendants’ actions rose thereafter to outright defiance, sending workers back 

this Court’s order to properly address the conditions at the 
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Defendants’ asbestos 

is the “extraordinary costs 

in enforcement.” 4441, ¶ 104. With Ohio’s regulatory 

regulating nature of Ohio’s environmental laws. 
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— —

¶ 48 (“[T]he 

statutory scheme governing enforcement of Ohio’s environmental laws is designed to b

concern. It is designed to avoid reaching litigation.”).

ompliance, thereby protecting Ohio’s environmental resources and its citizens, any civil 

Defendants’ asbestos 

— ’
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er’s work, while urgent and necessary, tied up three quarters of a 

water pollution and air pollution statutes to “calculate the civil penalties to be imposed on 

d departure is required”)

1137 (11th Cir.1990) (“In deciding upon the penalty to be assessed against a defendant who has 

fines for such violations permitted by the Clean Water Act.”). The top

the statute’s strict language, reinforcing the multiple policy goals the civil penalty r
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’s right to ask

trial court’s imposition of the

days. Defendants’ level of indifference to these impacts demonstrates a level of recalcitrance that 

A violator’s financial status is also relevant to

into consideration the “size of the enterprise” and whether it would be a mere 

“slap on the wrist,” which would frustrate the civil penalty regime’s deterrent effect).
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—

A PARTY SHALL NOT ASSIGN AS ERROR ON APPEAL THE COURT’S ADOPTION 
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Franklin County Court of Common Pleas

Date: 05-02-2024

Case Title: STATE OF OHIO -VS- PAXE LATITUDE LP ET AL

Case Number: 23CV003566

Type: MAGISTRATE DECISION

So Ordered

/s/ Magistrate Jennifer D. Hunt

Electronically signed on 2024-May-02     page 47 of 47
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