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This matter is before this Court on an appeal from a decision of the Ohio Unemployment Review Commission

(“Commission”) granting William D. Martin (“Martin™) unemployment benefits after his administrative suspension and
subsequent termination as Superintendent of the Bellevue City School System Board of Education (“Bellevue BOE™.)
This Court has reviewed and carefully considered the briefs of the parties and the entire record, including the transcript of
testimony (both before the Commission and the Hearing Officer at the termination proceeding).

This Cowrt’s review of the Commission’s decision is limited to determining whether it is “enlawful, unreasonable or
against the manifest weight of the evidence.” R. C. 4141.282 (H); Tzangas, Plakas and Mannos v. Ohio Bur. Of Emp.
Services (1995), 73 Ohio St. 3d 694, 696, Geretz v. Chio Dept, of Job & Family Services 114 Ohio St. 3d 89, 2007-Ohio-
2941, 910. A reviewihg Court cannot usurp the function of the tier of fact by substituting its judgment for the
Commission’s. Simon v. Lake Geaﬁga Printing Co. (1982), 69 Ohio St. 2d 41, 45. The decision of purely factual
questions is within the Commission’s purview. Id; Brown-Brockmeyer v. Roach (1947), 148 Ohio St. 511, 518.

The essential question posited for review here is whether the Bellevue BOE had “just cause” for terminating Martin, -
Thus, this Court’s role is to determine whether the Commission’s decision that there was not “just cause” for termination
was unlawful, unreasonable or against the manifest weight of the evidence.

“Just cause™ has been defined as “that which, to an ordinarily intelligent person, is a justifiable reason for doing or not
doing a particular act,” Irvine v. Unemployment Comp. Bd. of Rev. (1985), 19 Ohio St. 3d 17, 19. It is well established
that “fault” is essential to the unique chemistry of a just cause termination. Tzangas, supra at 698. “The critical issue us
not whether an employee has technically violated some company rule, but rather whether the employee, by his (or her)
actions, demonstrated an unreasonable disregard for the employer’s best interests, Kiikka v. Ohio Bur. Of Emp. Serv.
(1985), 21 Ohio App. 3d 168, 169; Binger v. Whiripool Corp. (1996}, 110 Ohio App. 3d 583, 590.

This Court has already resolved the issue of whether Martin was terminated with “just cause” in his appeal of his
termination in Case No. CVH 2010-290. This Court incorporates, as if fully rewritten here, that decision (a copy of which
is attached hereto.)

In the appeal of Martm s termination case, this Court spec;ﬁcally found that the Bellevue BOE had “just ¢ause” for
terminating Martin. Even though that case was analyzed pursuant to R.C. §3319.16 and the case law interpreting that
statute, the lynch pin of that analysis and decision came down to determining whether there was “just cause” for Martin’s
termination. This Court, ipso facto, resolved that issue in Case No. CVH 2010-290. It would be incongruous to find here
that the Bellevue BOE did not have “just cause” to terminate Martin.

Before engaging in further analysis, this Court has several observations. While great deference is paid to the

Commission’s fact finding role, two of the reasons which undergird such deference are lacking in this case. It is long and
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well established that reviewing Courts afford deference to trial courts or administrative hearing boards like the [@7'3
Commission. The hallmark reason for such deference is that the finder of fact has the unique opportunity of secing the /?,
witnesses testify live. The Hearing Officer, Trial Judge or Jury is in a special position to examine mannerisms, speech, L{O
body language, etc. that is not, and cannot be, captured in a transcript. A witnesses’ response, approach, attitude and

. manner of handling cross-examination is often critical to the assessment of credibility. The reason deference is accorded
to the fact finder’s determination of the facts is because only the fact finder can observe the witness and is therefore
uniquely positioned to assess credibility. Here, this hearing was done telephonically. This is not intended to criticize the
procedures of an overburdened Commission, particularly during tough economic times. But, this Court has to seriously
question, going forward, the deference given the Commission’s fact finding function when the hearings are being done by
telephone (i.e.. not able to view the demeanor of the witnesses, etc..).

Moreover, here Martin was the only witness, and, at the conclusion of the Hearing Officer’s questioning, the Hearing
Officer announced the time for the hearing was up and if Martin was to be cross-examined, the Hearing would have to be
rescheduled. The parties opted to submit a disc of the entire 1,074 page(s) transcript ' of the hearing relating to Martin’s
termination and the hearing before the Commission was not rescheduled.

The point of this discussion is not to criticize the Commission or to indicate that the Commission’s fact finding is not
afforded proper deference here; but to highlight that this Court places greater weight, in the overall determination of facts,
in the report and analysis of Referee Victor Kademenos (“Referee”) who not only heard four days of testimony and first
hand observed the witnesses testimony in person, but who also wrote an extensive decision. Here, the Hearing Officer’s
reasoning consists of a mere two paragraphs.

This Court is absolutely convinced the Bellevue BOE had “just cause” to terminate Martin, The Commission
employed the wrong standard in concluding Martin’s conduct did not rise to the level of sexual harassment. The critical
question is whether Martin’s conduct violated Bellevue BOE’s policy. The issue is not whether Martin’s conduct met
some standard arficulated by the Federal Courts. This Court previously found that Martin’s conduct was moré than just
crude, unprofessional and inappropriate. This Court expressly held in Case No. CVH 2010-290 that Martin’s conduct
violated the Bellevue BOE’s policy and that the following specific conduct was offensive under that policy:

a) laughing, touching Carrie Sanchez’s leg and repeating “That’s right, do me first’;

b) staring at female principals bust lines;

¢) walking into a principals’ meeting, putting his arms around Luanna Coppus and saying “here’s by hottie
honey™; '

d) announcing at a Christmas party in the company of numerous school administrators that the party was “as
much fun as being inside a prom queen’s thighs on prom night”;

e) écting in such a way that the female principals had a pact with each other never to leave the other alone in a

* room with Martin.
This Court is therefore compelied to find that the Commission’s decision is unlawful, unreasonable and against the

manifest weight of the evidence. The Referee found that factually the incidents occurred. He, like the Commission,

! This Court reviewed that entire transcript.
? This Court takes exception to the statement in ODJFS’ Brief on P.5 that “the record is devoid of any evidence that there was ever any
physical conduct of a sexual nature.”



found that since the legal consequences did not result in sexual harassment as defined by the Federal Courts, Martin b ?3
should not be terminated. But the Bellevue BOE policy us not the Federal Court’s sexual harassment standard. The
Bellevue BOE policy is not as narrow. The Bellevue BOE is best able to interpret its policy. b[ 56

Moreover, this Court again points out that this case involves the Superintendent of a public school system.
Furthermore, Martin’s conduct was inimical to the Management Philosophy and Mission Statement of the Bellevue BOE
(as found in Case No. CVH 2010-290.) This Court can only conclude that to an ordinary intelligent person that Bellevue
BOE was justified in terminating Martin, Jrvine, supra. Martin by his own actions demonstrated an unreasonable
disregard for Bellevue BOE’s best interests. Kiikka, supra;, Binger, supra. Any other conclusion is not merited by the law
or evidence in this case. Cleatly, the Bellevue BOE had “just cause” to terminate Martin.

This Court, like the Commission, did consider the fact that prior to June 9, 2009, no one complained about any of
these incidents. Nevertheless, it did not prevent this Court from concluding there was “just cause” for termination.

Again, the Referee specifically found that Martin did engage in this conduct/make these statements. The record of the
proceedings shows that the witnesses had rational explanations for not reporting these incidents. Not the least of which
was fear of reprisal; the Compliance Officer, Darrell Hykes (“Hykes™), was Martin’s right-hand assistant, friend and
roommate; and Martin was the Superintendent. Further, Hykes was terminated along with Martin. To conclude that
because these incidents weren’t reported earlier is an impediment to termination is not justified.

Finally, this Court, in the appeal of Martin’s termination also previously addressed the other conclusion of the
Commission that “just cause” for termination did not exist because Martin was not given an opportunity to correct his
deficiencies. In the previous case, this Court not only found that Martin engaged in repeated, inappropriate conduct,
which created an offensive work environment, There is nothing in the law or Martin’s contract that precludes termination
without weighing other sanctions/engaging in progressive discipline. See this Court’s discuss in Case No. CVH 2010-
290; Elsass v. St. Mary’s School District Board of Educ. 2011-Ohio-1870,  34-36.

This Court has had a number of unemployment appeals and in the spectrum of cases reviewed, “just cause” has been
found on much less evidence than in this case. It would be manifestly unjust to uphold the finding of the Commission in
this case. This Court is well aware of the standard of review. This Court is absolutely convinced the Bellevue BOE had
“just cause” for terminating Martin.

Based on the foregoing, the decision of the Commission must, accordingly, be reversed.

1T IS THEREFORE ORDERED, ADJUDGED AND DECREED that, based on the foregoing, the decision of the

Ohio Unemployment Review Commission, granting Defendant Williarn D. Martin unemployment benefits is hereby

REVERSED. * .
/ 29 / | 2
IT IS SO ORDERED

JUDGE ROGER E, BINETTE
(Sitting by Assignment)

“The HuredCounty Clerk Of Courts is ORDERED
to enter this Judgment Entry on its journals, and
shall serve upon all parties not in default for

COPIES BY REGULAR MAIL TO: failure to appear Notice of this Judgment Entry
Daniel Mason/ Michae! J. Loughman Asleigh Eicesser @ its date of entry upon the journal. Within 3
EreA Baum days of journalizing this Judgment Entry, the

Judge Roger Binette Glerk shall serve the parties. Civ. R. 58(B) & 5(B)"
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Defendant(s) Hun

“Martin®) appeals the decision of the Board of Bducation of the Bellevue City Schoa! Disirict (“Defendant” / “Board™)
terminating his contract as Superintendent of the District.

This Cowt has thoroughly and carefully reviewed the record, mcludmg, but ot limired to, the entite tanscr ipt of
proceedings;, Plaintiff's Brief on the Merits (filed October 14, 2010), Defendant’s Brief on the Merits (filed December 7,
2010), Plaintiff s Reply Brief (filed December 17, 2010), end applicable law.

On or about September 2, 2010, the parties filed a Stipularion As To The Record advising this Cowt that neither party
desived to, nor would, seek to supplement the recoid or submit any additional evidence. This Cowmt does not deem any
additional heavings advisable. Thus, the matter is before this Cowrt on the record and wanscript filed as well as the briefs.
{-  This Court FINDS and HOLDS:

it

L. Plaintiff entered hito a coniract 10 serve as Superintendent of the Bellevue City School District for the texm of
August 1, 2008 to July 31, 2011, However, on July 9, 2009, Plaintiff was served with wrltten notice of intent to
conduct a Lowdermili Pre-termination hearing. That notice outlined a series of allegations serving the basis for
termination. On July 16, 2009, Defendant unanimously passed a Resolution of intent to consider termination on
the gronnds of gross inefflciency, willful and persistent violations of Board policy and other good and just

i = cause, The Resolution enumerated the allegations and suspended PlaintifT without pay;

. 2. Plaintiff exercised his right under R.C. §3319.16 for a hearing before a Referce. Victor Kademenos (“Referes”) -
f was appointed pursnanito R.C. §3319.161 as the Referee. The hearing was conducted over four (4) days-
September 28, 29 and 30 and October 14, 2009. Tweniy (20) witmesses tostified and the transcript consists of
1,074 pages. The Referee thereafter issued a sixteen (16) page decision / recommendation (“Referee’s
Deciston);

3. In spite of the Referee finding that: a) some of PlaintifPs behaviors “maybe “impolite, could be considered ’
crass or rude, unprofessional” and “not politically correct”, b) Plaintiff “might have been lax to some dogree in :
-tolerating some of Mr, Hykes® disruptive conduct”, and ¢) “the comnents alleged by Mr. Martin were In fact
made by Mr. Martin”, the Referee found that the Defendant did not meet its burden of proof that Plaintiff
engaged in sexual harassment, gross inefficiency, willful and persistent violation of Board regulations, or
engaged In any conduct justifying termination for other good and just cause. The Referee concluded Pialnﬂff’s
contract could not be terminated;

] :

| 4. Trrespective of the Referee’s Decision, by a unanimous Resolution, dated February 19, 2018, Defendant
terminated Flaintiff’s confract as Superintendent on the grounds of gross inofficlency, willful and persistent
viclations of Board rules and regulations and other good and just cause. Plaintiff appealed;

5. This matter is governed by R.C, §3319.16 and the case law interpreting it. R.C. §3319.16, as in effect when
Defendant took action, provided, in relevant part, as follows:

B The contract of a teacher employed by the board of education of any city, exempted village, local,
L county, or joint vocational school district may not be terminated except for gross inefficiency or S
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immorality; for wiliful and persistent violations of reasonable regulations of the board of education; or
for other good and just cause. [ﬂ [.

Asused in R,C.§3319.08 to §3315.18, inclusive, “toacher” means all persons licensed to teach who are L{ﬂ
employed in public schools in Ohio as instructors, principals, supervisors and superinfendents. R.C. §3319.05.
Y Moreover, Plaintiff’s contract pravides that termination will be puwrsuant to R,C. §3319.16;

6

. When there Is a hearlng before a Referee in a R.C.§3319.16 termination proceeding, the repoit and
recommendation of the Referee must be considered and weighed by the Board of Education. Deference is
accorded to the Referee’s findings and recommendation becanse the Referee is in the position of observing the
!’ demeanor of the witnesses and welghing their credibility. However, the Board of Education is not bound by the
Referce’s recommendation, When the Board rejects the Referee’s recominendation, the school board should
articulate its reasons for doing so. Graziano v. Board of Education of Amherst Exempted Village School
District. (1987) 32 Ohio 8t 3d 289, 293;

7. The decision to terminate a teacher/superintendent’s contract conslsts of two paits: (1) the factual basis for the
allegations giving rise to termination, and {2} the judgment as fo whether the facts, as found, constitute gross
inefficiency, immorality, or good cause as dofined by statute, Aldridge v. Huntington Local School District
Board of Education (1988), 38 Ohio St. 3d 154, 157. The Referee’s primary duty is to ascertain facts. The
Board of Education ‘s primary duty Is to interpret the significance of the facts. Accordingly, the Referee’s
findings of fact must be accepted unless they ave against the greater weigh, or preponderance of the evidence.
The school Board has discretion to accept or reject the recommendation of the Referee unless such acceptance
or rejection is confrary to law, Aldridge syllabus. The Board of Education must indicate whether it-rejects the
Referee’s findings as being against the proponderance of the evidence or accepts the Referee’s factual findings
but rejects the Referee’s recommendation based upon a different interpretation of the significance of those facts.
Xd at 158; Oleske v. Hilliard City Schools (2001) 146 Ohio App. 3d 57, 61-62;

“ 8. On appeal, the Common Pleas Court may reverse an Order of termination made by a Board of Education, only
where it finds such Order is not supposted by, or is against the welght of, the evidence, Hale v. Board of
Education (1968), 13 Ohio St. 2d 92, sylfabus. Absent a claim that the school Board violated a statutory right
or constitutional obligation, a trial court may not substitute its judgment for-that of the Board. If substantial and
credible evidence is presented to support the charges of the Board, and a fair administrative hearlng is had, the
Common Pleas Couit cannot substitute its judgment for that of the Board of Bducation. Xirchen v. Board of
Education Fairfleld City School District 2007-Ohio-2846, §.17; Ramilion v. Governing Board Muadison-
Champaign Education Service, Tne. 2009-Ohio-1771, §.20; Lanzo v. Campbel] City School District Board of
Education 2010-Ohio-4779, .15 and Elsass v. St. Mayy's City School District Board of Ednecation 2011-Ohio-

1870, 1.43;
9. Defendant made, and the hearing procceded regarding, the following allegations:

A. That during the 2008-2009 school yenr, you had a number of conversations and mestings with the
President of the Bellevue Education Association who represents the certificated staff of the School
District, During the course of those conversations and meetings you made a number of commeits to
her that was construed by the individual and individuals present as being of a sexuval nature and
creating a hostile work environment:

1) On or about August 4, 2008, in a conversation with the Presldent, you stated that you were
committed assisting the President’s professional growth by using the following phraseology: 1
am committed to growing you and your career. Let me fertilize yon. Let me spread some
fertilizer on you and we'll go along way,

i 2) On orabout September 24, 2008 in a meeting with administrators and teachers concernlng High
Sohool That Works program, the President asked if their committee should addiess the Board
about the comsmittee’s findings, In veply to her question, you responded in the following manner:
I’d like to see it before yon present to the Board. I tefl you what; you do me fiist, then the Board,
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Upon the Presxdent saying what? You did langh and while touching, her lcg stated: That’s right,
do me first !

3) After a Labor Management meeting with the Association, on or about Qctober 21, 2008, you
requested that the President meet with you in your office later in the veek, “all alone, just you
andJ.”

4) On or about November 21, 2008, you called the president at her home at 7:00 p.m. and began the
conversation in this manner: ‘Can we talk? When the Presrdent said ok, you stated the following:

1 just need to hear your vaice.

5} On or abont December 16, 2008, at Labor Management mesting, you made several comments
that had sexvial connotation about doing things to and with people. While making those
comments, you winked at the President of the Association.

6) On or about March 27, 2009, in a luncheon meeting with President, others, Administrator Hykes
and yourself, you permitted Mr. Hykes to talk inappropriately and a sexual manner abowt his tips
to Mexico. The naiure of the comments made by Mr, Hykes and your laughter to them was

1))

described by the participants as *‘gross!

7y On or about April 1, 2009, when requested by the President for a job recommendation in another
school disteict, you told her you would, as well as that you would state to the potential employer
that the President has “the most plercing brown eyes I’ve ever seen.”

8) That during the 2008-2809 school year, when meeting face to face with the President of the
Association, yon spoke about the clothes the President was wearing. Puarther, in these meetings
the President observed you staring at her bust line, as well as “eyeing” her from head to tos and
1oe to head.

9} ‘When requested by the President to speak to hey college graduate class on the duties of a School
Superintendent, you spoke about checking the winter weather off the weather channel. In the
course of your conversations, you spent approximartely five minutes talking to the class about thc
women on the weatlier channel and how gaod looking they are, -

10) After meeting with the President and a teacher being reassigned, you made a comment to the
President about the feaches’s looks in the following manner: “I don’t think the high school boys

will not miss seeing her”

B. That during the 2008-2009 school year, you had a number of conversations and meetings with the
Principals employed by the School District, During the course of those conversations and meetings
you made a number of comments to them that were construed by the individual and individuals
présent as being of a sexual nature and creating a hostile work environment:

1) At a principal meeting, early in the school year, you placed your arm around one of female
principals and told al{ the principals present thar: “Here {s my hottie honey.”

2) During the cowss of the principals meeting with you, sither alone or as a group, the principals
have observed you, if female, looking at thehr bust line, as well as eyeing them from toe to head
and head to toe.

3) That after a meeting you announced to the principals: “This meeting was as mmch fun as a warm
cnema,”

4) Thatata Christmas gathering of the School distriet’s administrator, you desoribed a meeting that
you had attended as: “This meeting was as muoh fun as the insrde ofa prom queen’s thighs on
prom night.”

M

/,.-‘""
47!
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5) Thar in meetlngs with the School District’s administrators, you havé allowed and acquiesced in /{ﬁ

comments that were inappropriate and sexual made by the Administrative Assistant to the
Superintendent, My, Hykes. .

6) Thatyour actions and comments have created a hostile work environment, as woll as & hostile
work environment based on sex that is so pervasive that all of the Elementary Principals made a
pact during the 2008-2009 school year never to leave one of them alone with you or Mr. Hykes at
the Board Office.

That during the 2008-2009 school year, you request that female employees of the Board Office 10
pirosette in fiont of him so he could view their clothing and make comment about how the employee
looks, as well as talking about an employee’s “sexy feet™.

That the start of the 2008-2009 school year, you requested and the Board of Education approved the
hirlng of Darrell Hykes to the position of Administrative Assistant to the Superintendent. That you
previously worked with Mr. Hykes at your provious School District, In rocommending and sesking
the employment of Mr. Hykes, you knew or should have known of Mr. Hykes propensity for creating
a hostlle work environment and a hostile work environment based on sex, Whether yon knew or did
not know of Mr. Hykeés propensity for creating a hostile work environment and hostile work
environment based on sex, you failed to properly supervise and discipline Mr., Fykes for his
inappropriate behavior and actions as listed herein:

1) The explicit use of vulgar and obscene words by Mr. Hykes in his discugsions with
administrators, certificated staff and non-certificated staff members, including but not limited to
the term Mother F---er.

2) Mr. Hykes® open discusslon with administrators, certified staff and non-certified staff of his
“sexval activities” while on vacation.

3) The open solicitation of a waitress by Mr. Hykes at a local restanrant with you faughing, while
both of you were attending a lunch with other school employces

4) That M, Hykes continually dxscussed with staff his sex life, his sexual advenmnes and his
gitifiiends.

S) That Mr. Martin, as an experienced educational administrator, knew or should have known that
his failure to enforce Board policy on creating a hostile work environment and creating a hostile
work envivonment based on sex has diminished for him and position that he holds as
Superintendent of Schools. ‘That the conduet deseribed hereln was under the ciicumstances of
sich a nature that Mr, Martin knew or should have known of the notorfety of such conduct in the
school community and the detrimental impact such notoriety would have on Mr. Martin’s ability
to continue to fimction effectively as the Superintendent of Schools,

6) That Mr. Martin, as an experienced educational administrator, knew or should have known that
his failure to enforce the Board Policles and fo supervise and discipline Mr. Hykes created a
hostile work environment and a hostile work environment based on sex so as to place the School
District at legat risk because of your actions and your failure to take action against Mr, Hykes.

7) That the condust of Mr. Martin as described above in its totality, in fact, created such notoriety
as to serionsly underming the confidence and respect held by Board of Education members,
fellow administrators, staff and the citizens of the School District for Mr. Martin working as the
Superintendent of Schools for the Bellevue City School District.

=
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8) That the adverse effects of Mr. Martin’s conduct or dack thereof, while acting as the

Superintendent of Schools has substantially undermined Mr. Martin's ability to continue to
function effectively as the Superintendent of Schools for the Bellevue City School District.

just canse.

After hearing the testimony, the Referee made factual findings and recominended against termination,
Since the Referee’s Decision is sixteen {16) pages in length, this Court will summarize the factual
findings. They ave as follows:

» Plaintiff had & 20 plus year career as an edacator and there is no record of any prior similar
complaints or disciplinary action;

= The statement to Carrie Sanchez: “T am committed to growing you and your caveer. Let ne
fertilize you, ist me s?read some fertilize on you, and we’ll go a long way” does not give rise
to sexuial harassment;

n The comment “Tell you what, you do me fivst and then the Board.” Laughing and touching
Ms. Sanchez’s leg stating “That’s right, do me first” was not sexnally oriented;

* Requesting a meeting with Sanchez alone in her office did not meet the definition of semml
harassment;

= Calling Ms. Sanchez at 7:00 p.m. on a Friday at her home asking to talk and telling hex T just
need to hear your voice” did not constitute sexual harassment;

= There was no evidence presented to support the general specification that Plainnff made
comments with a sexval connotation about doing things to snd with people;®

= At aluncheon meeting with soveral present, Plamtif permitting Hykes to talk inappropriately

- In-a sexuwal manner and laughing, Martii did not hear it and did not himself engage in any

inappropriate sexual discussions;

= In a conversation about a reference, telling Ms, Sanchez she had “the most plercing brown
eyes Pve ever seen™ did not constitute sexual hayassment;

= Making comments about clothing Ms. Sanchez wore, staring at her bust line and eyeing her
from head to toe was impolite, crnde or crass but not severe or pervasive fo create an
objectively hostile woik environment and thus not sexual harassment;

» Commenting at Ms, Sanchez’s college graduate class on how good looking the women on the
Weather Clhiannel were wag not a school function and did not constitute sexual harasement;

= Commenting about & reassigned teacher that “I don’t think the high school boys will miss
seeing her” had to do with performance and was not made in a sexual manner;

= Ms. Sanchez never made any complaints nor expressed any concein about Martin’s conduct.
She found most of these actions unprofessional, unnecessary and they made her
uncomforiable;

o

9) That the totality of your conduct as described above demonstrates gross inefficiency, persistent 1(79
violation of reasonable mles and regulations of the Board of Education as well as good and other

! Theoughout the Reforet’s snalysis he utilized the standard sstablished by Federal Courts interprating “sexusl harassment.” Finding that it was nod an unwelcome
stxual advance,” request for sexual Tnvors; verbal or physical coaduct of asexnal nature; the seeiplent was not subjecied 10 the conduct as a tern or conditlon of

employnicnt and it did not jnterfere with the eecipient's work o education pecformence.
*yWhile not st & Tabor management meeting, the Referee overdooked the testimony of Martin commy¢niing aboutan cmployee In the disiciot whers fic used (o work that
“she’s always had & ensh on nie. She really wans to have cans] knowledgs with me.” (Tr. 336, lines 23-25)
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= Entering a principal’s meeting, putting his arms around Luana Coppus and stating “here is my
hottie lioney” was nnprofessional, rude or crass but not sexual harassment; u 0]

» Starlng at females® bust lines and eyelng women from head to toe in the course of principal’s l/
mestings does not rise to the level of sexual harassment; t{ 7

= Announcing at the conclusion of a principal’s meeting that the meeting “was as much fun as a
watin encma” was crass, cvude and unprofessionaf but not directed to anyone and not of &

sexuzl nature;

» Ata Christmas party hosted by a school distict administrator commenting that the paity “was
as much fun as the inside of a prom queen’s thighs on prom night” was crass, impolite and
unprofessional, but not directed to anyone and not sexual harassment,

= With yegard to Martin allowing and acquiescing in Hykes® comments that were inappropriate
and sexual, Marxtin was to some degree lax in Hyke’s disruptive conduet, but there was no
evidence that Martin actually acquiesced in Hyke’s comments;”

» Regarding an incident involving Evelyn Woodruff, Martin commenting on hor outfit and the
tattoo on her foot was not sexual harassment;

= “the comments alleged by Mr. Martin were in fact made by Mr. Martin®;

= Regarding the hiring, supervision and discipline of Darrell Hykes, Assistant to the
Superintendent, there was no evidence Hykes had any previous problems or ‘propensities.
Martin did not hire Hykes. Hykes’ inappropriate conduct did not occur in Martin’s presence
and Martin was not apprised of it;

= The allegation Martin improperly hired and failed ta supervise Hykes is not establishied by
the evidence;

 The charge of gross inefficiency was not established by the evidence;

= The charge of willful and persistent violation of board policy regarding sexual havassment
was not established;

» Termination for good and just canse was not established;

= The Board is not required to give Mariin opportunity to cortect allegations relating 1o sexual
harassment.

11.  Defendant spelled ount, in twenty (20) numbered paragraphs, why it rejected the Referee’s Decision.
Defendant cited portions of the transcript, which the Referee did not address, and reached a different
conclusion on the facts. Defendant, unanimously by Board resolution, found Martin®s actions and
conduct were a persistent and willfud violation of Board policy, especially policy on sexuvally harassment.
Moreover, Martin’s failure to enforce that policy, including himself, constituted gross inefficiency.
Furthexmore, the totality of Martin’s conduet constitated good and just cause for termination;

12. The thrust of Defendant’s vejection of the Referee s Decision is an interpietation of the Sexual
Harassment poficy. In short, Defendant reached a different conclusion that Martin’s conduct created an
“offensive ¢nvironment” under Board policy ACAA (Exhibit B-5). Thus, there is a divergonce in the
conclusion whether Martin’s conduct created an “offensive environment™;

* The Referee failed to addiess allegation B-6, which the Connt finds extremely significont. There was actually a pact made belween fomate princlpels thot they would
notIeave cach other afone Inaveom will Madin. Tn this Couwrt’s svaluation, this demonsirates thie ¢xistence of an offonsive or hostile work environment. Sucha
hindranee to communication {and pringipals may necd to speak confidentlnlly and privately with a superiatendent) affects the dufies of the respeciive partics.
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13.  Before addressing that issue, this Court will first examine the “gross inefficiency™ allegation, then /

consider the willful, persistent violation of Board policy and then analyze the “good and just cause” basis.

14.  This Cowt cannot agree with the Referee as to the ‘gross inefficiency” claim. The record does establish
that Plaintiff was ‘grossly inefficient’. “With regard to inefficiency, the key is the adjective ‘gross’, To
constitute gross inefficiency, the Inefficiency must be flagrant, exireme, or complete ? Runtora vs, Board
of Education qushmbuIaArea City School Disirict. Albeit there was soms testimony for the Referee to
find against the ‘gross inefficiency’ claim. Speclﬁcally, that his performance evaluations were quite
strong, and the Board President’s testimony was that prior to the revelation acound June 10, 2009 of the
sexual harassment allegations he was “very pleased” with Plaintiff, and had no Intent or desire to get rid
of him as Supenntendant (Tr, 180). Further, thete was testhnony to the effect that Plaintiff was a
stabilizing force in a financially troubled school distrlet which had problems with prior Superintendents.

- Apparently, the Reforee singled these items ou, without considering the whole record. Although the
above stated evidence, which appears to be positive for Plaintiff; it must be tempered by the other
evidence of his actions while in power as the Superintendent. Without re-visiting the entire Referee’s
Decision, the Referee did find on more than one occasion that Plaintiff’s actions “may be “impofite, could
be considered crass or rads, unprofessional” and “not politically comect”, Further, that Plaintiff “might
have been lax fo some degree in tolerating some of Mr. Hykes® disruptive condnet”. Aund, more
pointedly, that “the camments alleged by Mr. Martin were in fact made by Mr. Martin” — which dmcﬂy
challenges his credibility.! In light of what was truly happening under PlaintifC’s ‘leadership’, thers is
sufficient evidence for the Board to hold that his conduct was flagrant, extremne or complete as fo being
grossly inefficient. Because the record supports - by the manifest weight of the evidence — this Court
upholds the Board’s rejection of the Reforee’s conclusion, Therefore, this Court concludes that
termination based on “gross inefficiency” was wairanted;

15.  With respect to the allegation of willful and persistent violation of Board policy, this Court again concurs
with the Defendant's declsion. The Defendant concluded that Plaintiff violated the Board®s Sexual
Harassment policy, and this Court agrees, In roview, Plaintiff’s conduct was never reported, and the
witness testimony was - more often than not - that Plaintiff's conduct was Inappropriate op
unprofessionai, Further, Some of the witnesses questioned, in thelr minds, whether this was sexual
harassment. However, not taken in isolation, but rather in totality, this Court finds that Plaintiff”s conduct
‘was not only unguestionably crude, unprofessional, and inappropriate, it aiso constituted sexval -
harassment. Specifically, there are several instances which are just “over the top”, highly sexually
snggestive and created an offensive environment. While divergent conclusions could be reached on just
how offensive some of Plaintiff’s conduct was, not only are several acts objectively offensive in a sexual
way, the cumulative effect of engaging in conduct which might otherwise just be crass, wnprofessional,
crude and inappropilate, makes the totality of the conduct infolerable. Although not inclusive, these are
just a few of the examples of what this Court objeotively, finds from specific acts of Plaintiff] totally
inappropriate and offensive under the sexual harassment policy:

¢+ Jaughing, touching a female employee’s leg and repeating “That’s right, do me first;”

» staring at fernale employees® bust lines, even to the point that one had to bend down
and get his attention in order to get him to quit looking at her bust line;

» making a female employee do & piroustte in front of him so he could fook at her, then
telling her she has “sexy feet”;

o calling n female employee &t home and tefling her “I just need 1o hear your voice™;

* Plaintift lud denjed saying some of the stwtements attributed to iy, Puriher, although It cannot be considered for purposes oF discharging him, the “mileags™ issues
¢learly welgh on his lack of eredibility.

# Ohvigusly, baved on the tesiimony. the Board was in 1ho dark &5 1o what was tuly neeaning under his watch. Thos, theiricstimony that “they were veyy pleased
with him®, that he was “a stabilizing foree”, and that ey had “no ftent on getting vid of him" most be viewed accordingly.
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v walking into a principals” meeting, putting his arms ayonnd a female employee and
saying “here’s my hottie honey™;

s saying that he wanted to “spread some fertilizer” on a female employee and “help her
grow”....that they conld “grow together”; ¢

¢ commenting fo others on females appenrances’ on the weather channel;

¢ asking a—single - female employee fo go out to dinner on two separate occasions to
talk about her employment status;

+ telling a fomale employee that they need “fo meet alone in his office”;

s announcing at a Christimas party (albsit not on schoo! grounds or time) but in the
company of numerous school adminisirators that the party was “as much fun as belng
inside a prom queen’s thighs on prom night™; 7 .

¢ acting in such ways that the female employees had a pact with each other never to leave
the other alone in a room with Plainiiff,

16. The above list — albeit only limited by this Cowt’s artempt fo be brief — definitely demonstrates
{hat Plaintiff fostered an environment, through a pattom of bebaviors, which viclated the Board’s
. Sexual Harassment policy. Therefore, this Court concludes that there was “good and just cause”
for terminating Plaintiff and upholds Defendant’s decision on this basis;

17.  Inrxeaching the conclusion here, this Court has reviewed a number of teacher tormination cases
involving “good and just cause™ for purposes of comparison. The case law provides that in order
1o constitute “good and just cause” the conduct involved must be hostile to the school community
and not merely some private act which has no impact on the teacher’s professional duties.
 Florian v, Highland Local Bd Of Edue, (1983), 24 Ohio App. 3d 41,42; Oleske supra at 65;
Bertolini v. Whitehall City School Dist. Board of Educ. (2000), 139 Ohio App. 3d 595, 605;

18. By way of example only, in Oleske, supra, termination was upheld based on a téacher telling dirty

jokes to middle school students and cleverly mispronouncing another teacher’s name as “taid.”

In Kitchen, supra; an assistant superintendent’s termination was upheld for appearing at a high
scliool football game intoxicated, arvested for OMVI on the way home and misyepresenting the
circumstances of the charges. Cf Berfolinf (an otherwise offective assoclate superintendent who
had “glowing evaluations” was improperly terminated for having adultevous refationship where
there was no evidence of a negative impact on school communify or serious inpact on either of
thelr professional duties) and Florian (adulterouns affair by teacher without evidence it created
hostility in school or had serions impact on professional duties not valid reason for fermination);

19. Assessing the civcumstances here, this Court Is firmly convinced that Defendant acted absclutely
appropriately by terminating Plaintiff, Some of the most poignant pieces of evidence were that
some female employses had a pact assuring each other that they would not leave the other along
in a room with Plaintiff, (Tx.244; 568) Additionally, there was evidence that because the
Superintendent, and his designee and personal friend, Hykos (assistant fo the Superintendent/ and
Compliance Officer), were engaging in the inappropriate conduct, the school policy on
harassment would not be enforced (Tr. 234-237; 395);

20, There certainly was an effect on the working conditions, morale and atmosphere while Plaintiff
was in charge as the Superintendent. This Is not a case involving just crude, sexual comments on

9

0
e

& Although PlatatliT attempted 1o implicals fhat he wos referring to the seheol’s levy slogan, there was rebitted tesGinony 10 show thal it was not the stogan for ihe levy

&l the $imo when o made the stareoient,
7 \What dlsturbs this Court, as It must have the Roard, is the veference i {0 8 prom, whish Is a school sponsored event involving tecnagers,
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an assembly Jine®; this case lnvolves the “point person’ and ‘public face’ of a public entity

enhusted with educating children, Professionalism from the Superintendent is not only egpected, ﬂ_
it is required. Leaders lead by example; they establish the tone. They cannot lead and hope to

properly divect and supervise the education of young people, if, In their communication and l{']
contact with ofher administrators, they engage In the conduet Plaintiff engaged in. How can

teachers and administrators have any confidence that school board policy on harassment or

offensive conduct be enforeed if the Superintendent himself is repeatedly engaging in that type of

conduct? Plainniff’s conduct was not only unprofessional, it was disruptive of school decorum,

created an uncomfortable, intimidating, demeaning and offensive envivonment and did ot

exemplify proper leadership which instilled confidence that board policy on harassment and

offensive conduct would be enforced. Plaintiff*s conduet had or could have had a serious effect

on the Bellevue City School system. To the contrary, Plaintiff’s conduct was not merely private

acts which had no bearing on his professional duties;

21, Furthermore, Plaintiffs repeated, inappropriate conduct was hostils to the Management
Philosophy and Misston Statement of Bellevue City Schonls. Attached to Exhibit G isthe
“Leadership Program for Bellevue City Schools.” The Management Philosophy espouses, among
other things:

* “we will work to create a climate that values input, promotes respect, honesty
and integrity among our staff and onrselves™

= “we will accomplish this climate through communication, teamwotk...and a
commitment to maintain a positive xelationship with the public, leadm ship
members and students.”

The Mission Statement inchides a Statement of Beliefs, which asserts that organizationally,
Defendant believes In, among other things:

¥ “g secure, nurturing and Healthy environment is Essential to Achievement™
= “rospect is fundamental® | ‘
= “Byery person has value” -

The éuatcgies to be employed include:

® “ways to improve the environment for all students and staff by reflecting vespect,
responsibility, pride and self-esteem.”

Plaintiff’s conduet was contrary to this Philosophy, Mission Statement and sirategy. Because Plaintiff
repeatedly engaged in such Inappropriate, hostile, offensive conduct, these aspirations would be diffiewlt,
if not impossible, to achieve under his leadership,

22. In order to complete the analysis, this Cowt will review Plaintiff*s *Assignment of Brvors.” In
Assignment of Exror No. |, Plaintiff argues that Defendant erved by not giving him an opportunity to -
correct his deficiencies. Plaintiff cites and relies on cases, which hold that it is ervor - in the context of
those cases - not to consider the “feacher’s” entire record. While this Court recognizes those cases, they
are factually distinguishable. Those cases involve sityations where & range of potential sanctions existed
and the conduct, which was actionable, was not the “noim” for the teacher, Here, this Cowrt previously
found that “gross inefficiency” was a proper basis for termination, and further found that Plaintiff
engaging in repeated inappropriate conduct which ereated an offensive work environment. There is
nothing in the statute or Plaintiff's contract which provides for a range of possible sanctions,
Furthermore, even the Referee in the Referee ‘s Decision found that “the Board Is not required to give Mr.
Martin opportunity to cofrect deficiencies refating to allegations of sexual harassment or other good and

¥ This is not to be faken a3 if this Conrt wonld condone that such behavior cither.
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Plaintiff proposes and finds the case authority Plaintiff relies on here distinguishable, In Elsass, the Con

publicly masturbated. Likewiss, here the fact Plaintiff had an otherwise clean record, does not effect the
analysis or decision to texminate him for “good and just cause” for repeated acts which created a sexually,
offensive wotk environment. This Court concludes that Defendant did not violate statutory or case law
by texminating Plaintiff without weighing other sanetions;

23,  Assignment of Error No. 2 alleges that Defendant’s Order based on “gross inefflciency” is not supported
by the weight of the evidence. This Court disagrees with Plaintiff's assertion and has addressed this
above, This Couit stands by it analysis and holding as set forth herein above;

24,  This Court has also previously addressed Assignment of Exor No. 3. This Court finds that Plaintiff did
persistently and willfully violated the Board’s policy on sexual hatassment, and has addressed this above
also, Additionally, this Court stands hy its analysis and holding as sct forth herein above;

25.  With regard 1o Assignment of Error No. 4, basing termination of alleged facts not in evidence, this Court

Just cause”. Additionally, this Court finds the recent case of Elsass v. St. Mary’s School District Board by
of Editc. 2011-Ohio-1870, 1 34-36 most enlightening. The Court in Efsgss rejected the legal proposition n/-'

N

found that the teacher’s otherwise distinguished carcer had nothing to do with whether Elsass had L{ 7‘2

finds that any such rellance on comments about the Rotary functlon during “Bike Week” were insignificant in

the tofality of facts. There was sigalficant evidence aside from this, to justify termination;”

26. Assignment of Exror No. 5 assails consideration of Plaintiff’s comment at the private Christmas party. The
parties apparently disagree as to whether this was a “school” function or a “private” function, This Couit
finds that in the “good and just cause” analysis, megg private eonduct is not a proper basis for termination.
But, as previously sot forth, the test is if conduct is hostile to the school community and/or not merely some
private act which has no impact on the teacher’s profossional duties, Here, this Court finds that the “prom

queen comment” is not only crass, irresponsible, and unprofessional, it is hostile to the school community and

does impact Plaintiff*s professionaf duties. The statement was made refating to a school type function
(“prom”), in the midst of numerous school administrators/ personnel. It was offensive, sexually suggestive,
and Inappropriate. It was also adverse to the duties, responsibilities and mission of the school. Which
Plaintiff was suppose to not only uphold, but lead by example as the Superlitendent. While made at a party
not on schoo! grounds during school time, the effects of making such a statement had effects that reached far
beyond the walls of the home where the paity was held.'® Unlike an adulterons affair, which had no effect
whatsoover on ability to perform professional duties, the “prom queen comment”™ was more like the teacher

‘who magturbated jn public in the sense that while at a private party, the condnct was engaged in publicly with

others impacted. Plaintiff attempts to focus on isolated pieces of the entire record. Defendant, and this Court,

- have considered the whole record. As a part and paccel of the entire record, this Court finds that it was not
etror to consider the “prom queen comment” in the tatality of cireumstances justifying termination;

25. With regard 1o Assignment of Error Nos. 6 and 7, this Court finds that Defendant did not base its texmination -

on facts not relevant, and the Referee’s failure fo assess credibility of every witmess and factual issue, It ls

apparent that Defendant wes merely commenting on these points in its thorough analysis, Defendant accepted

the Referee’s factual concluslons, it simply reached a different conclusion regarding the effect of those facts;
26. 'With respect to Assignment of Error No. 8, this Couut finds thet Defendant did accord due deference to the

Referee’s findings. Again, it is the Boards prerogatlve to reject the recommendation of the Referec and so

state. This Court finds that Defendant did follow established Ohlo law, and justifiably terminated Plaintiffs

27. Finally, this Court notes that while a Referee’s recominendation should be afforded considerable weight, the

responsibility for making the ultimate decision belongs te the School Board. It is not only the Board's right to

make an independent determination, it is the Board’s duty, Kifchen, supra, §39. It is in the School Board's
province to determine the significance of the facts of the Superintendent’s conduct. The Trial Coutt may not

? This Court does nots that it foltowed Defondaii’s counsels sssertion about iz evenl. Specifieslly, that although it did not 1ake place on sehoo] grounds and arguably

was not pecessarily & sehool fimietion, it did soveal Pisintitls knoswledge of My, Hykos behaviors and Plaintiff’s acquieseents or lack of willingntss to correct them.

1> 0ddly enough one of the Rmale cmployees presen{ — whom heard the statemert — had a daughtor thet was a prom queen. Although dhere is no svidenco Plalntifl had

knowledgs of that fact, PlaintifT"s statement still has a elilling offect on those around that Iicard i,
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substitute its judgment for, or second guess, the Board of Education’s determination. 7d; Oleske, supra at P,
65. Here, having carefully reviewed the record and entire transeript, this Court finds that the Boatd’s decision
to terminate Plaintifs contract is supported by the weight of the evidence. A full and fair hearing was
provided and due process afforded the parties. Defendant did nof violate a siatutory vight of, or constitutional
obligation to, Plaintiff. This Cowrt cannot— and based on the evidence will nof - substitute its Jjudgment for
that of the Board of Bducation. This Court believes that the Defendant’s “got it absohutely right” in rendering
thejr decision; -

28. Accordingly, this Court finds that the Board of Education Justifiably and properly terminaled Plaintiff
Mariin’s contract as Superinfendent. Thus, Plaintifs Complaint is withour merit and should be dismissed.

{

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that, based on the foregoing, Plaintiff’s /,[2/?'
Complaint be DISMISSED. Lf
IT IS FORTHER ORDERED Plaintiff shall bear the Costs of this action.

IT IS SO ORDERED

ZZW /?/-/2,7.,[“

JUDGE ROGER E, BINETTE
(Sitting by Assignment)

County Clerk Of Courts 18 ORDERED
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