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This matter is before the Court on two administrative appeals filed by Appellant Melissa Fricke |
(“Fricke”). F_ricke challenges the decisions of the City of Dayton Civil Service Board (“Board”) in case
number 2010-CV-09574 and the Ohio Unemployment Compensation Review Commission (“Commission’)
in case 2011-CV-00565". The Court consolidated the appeals in an order dated June 23, 2011 because both
agency decisions relate to the termination of Fricke’s employment as a paramedic with the Dayton Fire

Department (“DFD”) and involve the same question: whether Fricke’s termination was supported by the
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administrative record. Based on the following l.aw and analysis, both administrative decisions are
AFFIRMED.

As an initial matter, on June 16, 2011 Appellee, Director, Ohio Department of Job and Family
Services (“ODJFS”) filed a Motion to Strike Exhibits Not Contained in the Certified Record (“Motion to
Strike”) in case 2011-CV-00565. ODIJFS challenges- the use of three documents not contained in the
Commission’s certified _record. Motion to Strike at pg. 1. Specifically, ODJFS challenges Fricke’s use of
t@o documents: (1) an undated letter from James E. Cox, President of Dayton Fire Fighters® Local 136 and;
(2) the written transcript of Fricke’s hearing before Director of Fire Services Herbert C. Redden (“Chief
Redden®), dated March 31,2010. Id. at 2. Appellee City of Dayton (“City”) also challenges Fricke’s use of
the documents in her Brief of Appellant (2010-CV-09574) and requests that this Cpﬂrt not consider either
document during review. Appellee’s Brief at pg. 4-5, Obtober 2, 201 1. (2010-CV-09574). Additionally,
ODJFS challenges the use of Exhibit A, an order on appeal issued by the Board, attached to the City’s
Appelleg ‘s Brief filed May 4, 2011 in case 2011-CV-00565. .

Pursuant to Ohio Civ.R. 12(F), upon the motion of either party or on its own accord, the court
may strike from any pleading any insufficient claim or defense or any redundant, immaterial,

impertinent, or scandalous matter,

As to Exhibit A, this Court dismissed the City from case 2011-CV-00565 on Febmary 28, 2011
based ona finding that Fricke could not state a claim against the City (a municipality) in her appeal from a
decision of the Commission (a state agency). Accordingly, the Court ﬁnds that Eﬁhibit A, as welrl as the
City’s appellee brief, should be stricken from the record in case 2011-CV-00565 because the Cityr was no
" longer a party to the action. when the documents were filed. it follows that ODJFS’s M-otion to Strike is
GRANTED as if i)ertains to Exhibit A. |

Regarding the letter from James E. Cox and the transcript of the March 31, 2010 hearing, the Court
orders the documents stricken from the record of both cases: 2010-CV-9574 and 201 1-CV-00565. Pursvant
to O.R.C. § 119.12, the statute confrolling Fricke’s appeal from the Board’s decision, “the court is confined .

to the record as certified to it by the agency.” The documents in question are not part of the certified record

! Fricke brought case 2011-CV-00565 pro se and included the City of Dayton as a Defendant-Appellee, On February
2




submitted to this Court by the Board in 2010-CV-09574. Likewise, the documenis are not part of the
certified record submitted by the Commission in case 2011-CV-00565 either. Fricke’s appeal from the
Commission’s decision is governed by O.R.C. § 4141.282. Pursuant to O.R.C. § 4141.282(H) the “court
shall hear the appeal on the certified record provided by the commissiﬁ_n.” Because the lefter from James E.
Cox and the transcript of the March 31, 2010 hearing are not part of either certified record, the Court cannot
consider either document on appeal. Accordingly, ODJFS’s Motion to Strike is GRANTED as it relates to
the letter from James E. Cox and the transcript of the hearing on March 31, 2010. Furthermore, the Court
will not consider either document while reviewing the agency decisions.
1, Statement of Facts and Procedure
The following facts are pertinent to both appeals. Fricke was employed as a firefighter paramedic
with the DFD from February 2006 until her termination in April 2010. Tr. of Rec. Ex. 7 (10-CV-09574), Civ.
Serv, Bd. Tr. (“Bd. Tr.”") 29:20-22; 47:18-20; 48:6-8, Nov. 4, 2010. On January 15, 2010, Fricke was late for
rpll call at 7:00 A.M. Id 10:9-17. Firefighter John Syx called Fricke to inform her that she was late for roll
call and needed to call Captain Joseph_rMey_ers (“Captain Meyers”), the temporary 'c-:aptain for Fricke’s
company on Janpary 15, 2010, as soon as possible, /d. 49:23-50:24. At 7:05 AM. ‘Frickle contacted Captain
Meyers and explaihed that she belit_aved it was her earned day off (“EDQ”), at which point Captain Meyers
reminded Fricke thaf she had traded EDOs with anther firefighter and was supposed to be at work, /4 11:8-
19; 51:2-6. According to Captain Meyers, Fricke affirmatively stéted that she would be at work as soon as
possible. Id. 11:15-12:2, However, Fricke contends that she told Captain Meyers she would ##y to make it in
as soon as possible. Jd. 51:4-10. Fricke did not report to work on January 15™ and Captain Meyers was
unable to contact Fricke again that day despite repeéted attempts at 10:00 A.M., 4:00 P.M. and 8:00 P.M.?
I 12:3-2;5. | |
After speaking with Captain Meyers, Fricke tried to obtain childcare for her nine year old son who
was home from school that day on sﬁspension. Id 51:14-52:23. Fricke was unable to find childcare for her

son and did not want to leave him home alone, Jd| 52:24-53:10. Fricke was already late for work and did not

28, 2011 the Court dismissed the City of Dayton via an Entry Granting Defendant’s Motion to Dismiss,
2 Captain Meyers attempted to contact Fricke after finding out that Fricke had called off sick while on trade,
Unemployment Comp. Review Comm’'n Ir. 1, Ex, A,




want to be absent without leave, so she called and informed dispatch that she would not be at work that day.
Id 53:12-16, Frické called dispatch at 7:09 A.M,; the conversation with dispatch was as follows:

Dispatcher: Dispatch.

Fricke: Hi this is Fricke.

Dispatcher: Hey.

Fricke: Apparently uh I had traded EDOs but uh I’m not going to make it in today.’
Dispatcher: Okay does your officer know?

Fricke: I just talked to him on the phone.

Dispatcher: Okay (inaudible) do I just put you off on sick?
Fricke: Yes.* ' |

Dispatcher: Alrighty, alright thank you.
_Fricke: Thank you.

Dispatcher: Bye, bye.

Fricke: Bye. -

Tr. of Rec. Bx. 11 (201 1-CV-00565), .Unem,.:rloyment Comﬁ. Review Comm’n Tv.2° 10:22-11:8, Nov. 5, 2010.
Additionally, DFD policy _red_uires all employees to contact their supervisor by 5:00 P.M. after calling off
sick to notify the supervisor of the employee’s situation and indicate when the employee intends to return to
work. Comm'n Tr. I 22:19-25. Fricke failed to contact Captain Meyers after calling off to notify him that
she would not be at work. 1d.

On January 18, 2010, Fricke’s next scheduled work day, Captain Meyers asked Fricke if she had the
necessary medical certification for her sick leave on January 15", Bd Tr. 13:4-14:4, Fricke responded that
she did not_h_ave a medical certification form because she was -not sick, she had a childcare is‘sue. Id 134-
14:4. Fricke was required to have medical certification for her sick leave under DFD policy because _sl;e had
seven instances of sick leave within a twelve (12} month period prior to her call off in Janvary. Jd 21:8-14,

and Comm 'n Tr. 1 15:20-23; 16:8-20; 18:8-17; 19:7-13.

3 The hearing exhibits: Bd, 7. Ex. 6 and Comm 'n Tr. EX. F, have the words “uh I had traded EDOs but uh” were
transposed as inaudible. However, the parties agreed that the omitted fanguage was “I had traded EDOs.” Bd. Tr.
87:20-25; Comm’'n Tr. 2 10:10-19. For ease of use and accuracy, the Court will utilize the language as transcribed into
the record before the Commission.

4 In the actual recording of Fricke’s call to dispatch she responds “Yes.” However, the written transcription of the call
- -used at both the Board (Bd, Tr. Ex. 6) and Commission (Comm 'n Tr. Ex, F) hearings says “Yeah.”

~>The hearmg before the Unemployment Compensation Review Commission tock place over two days: October 21
2010 (hereinafter “Comm’n Tr. 1™} and November 5, 2010 (hereinafter “Comm’n Tr. 2%),




As a result of Fricke’s conduct on the 15 the following charges and specifications were issued

against her on February 5, 2010: .

CHARGE 1

Rule 13, Section 2(A):
Absence without leave or failure to return from leave.

SPECIFICATION I
On or about January 15, 2010, you were absent without leave.
CHARGE 11

Rule 13, Section 2(B):
Conduct unbecoming an employee in the public service;

and/or

Rule 13, Section 2(I);

Violation of any enacted ot promulgated statute, ordinance, rule, policy, regulation, or other

law. : ' C
SPECIFICATION I

On or about January 18, 2010, it waé discovered that you called into dispatch a false claim of

sick leave. This is a direct violation of City of Dayton’s Fire Department Rules and

Regulations Conduct of Members, Section 3, paragraphs 10 and/or paragraph 11, and/or
Section 3[sic]®, paragraph 3, which state in pertinent parts:

Section 3 — CONDUCT OF MEMBERS

10. A member of the Department of Fire shall not deceive or evade any law,
ordinance, rule, regulation or order.

~and/or

1. A member shall not make a false official report or statement.
| and/or

Section 5 — RESPONSIBILITIES AND DUTIES

3. A member of the Depattment of Fire shall perform all duties assigned to him by -
rule, regulation, schedule, or order to the best of that member’s ability.

¢ The proper citation is Section 5, paragraph 3.




Bd Tr. Ex. 1; Comml 'n Tr. 1 Ex. D. A hearing was held before Chief Redden, and on April 22, 2010 Chief
Redden issued an opinion finding Fricke guilty of the charges and specifications issued against her and
discharging Fricke from her position with the DFD. Bd. Tr. Ex. 2; Comm'n Tr. 1 Ex. D.
A, Civil Service Board’
Fficke appealed her termination to the Board and a hearing was held regarding the matter on October |
27, 2010. Chief Redden and Captain Meyérs testified at the hearing on behalf of the City and DFD. Captain
Thomas R. Harker, Fricke’s normal supervising officer, and Captain Tim Rose both testified for Fricke and
Fricke also testified on her ow;1 behalf. |
Captain Meyers testified about the events of January 15" and 18%, 2010. Bd. Tr. 9:7-17:17. The

crux of Captain Meyers® testimony was that he believed Fricke would report to work on the 15™ because
Fricke told him that she would be in as soon as possible. Jd 11:5-12:2; 15:20-16:2. Captain Meyers also
testified that Fricke never stated to him that she was sick or _fhat shf_: was having childcare i_ssues on Janugry
15", Id 716:3-17:2. According to Captain Meyers, the only reason he knew of for Fricke’s absence was that
Fricke believed she was off that day. Id 17:13-17.

_ :Chief Redden testified regarding his decision to terminate Fricke based on the events of January 15™,
Id 17;'23-35:16. According to Chief Redden, his decision to terminate Fricke was based primarily on
Frickg’s falsification of City dpcuments or records. Jd 19:15-16. Chief Redden’s finding of falsification
. was based on several factors. First, Chief Redden relied upon Fricke telling Captain Meyers that she would
be in as soon as possible, and then calling off sick to dispatch ﬁithin a couple of minutes, Jd, 19:20-20:8,
Second, Cﬁief Redden concluded that Fricke advised dispatch that Captain'Meyers knew she would not be at
work “when, in fact, the supervisor did not know the situation. [Captain Meyers] was under the
understanding that [Fricke] was in route or coming in that morning.” Iof. 20:9-14. Third, Fricke had an
opbortunity to inform Captain Meyers of any possible childcare issues when she talked to him that morning

and failed to do-so. Jd, 19:16-19. Finally, Chief Redden was critical of Fricke’s failure to respoﬁd to Captain

7 'The Court notes that the Transcript of Record for case 2010-CV-9574 available electronically through the Court’s
clerkweb system is incomplete. Specifically, exhibits 1-11 of Exhibit 7(Civil Service Board Hearing Transcript),
Exhibit 8 (Findings of Fact and Recommendation of Hearing Officer), Exhibit 9 (Order of Appeal) and Exhibit 1¢ .
(Notice of Appeal and Praecipe). The omitted documents are in the physical file in the clerk’s office and the Court has

notified the clerk’s office of the omitted portions of the record. Additionally, the Court contacted the parties to insure
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Meyers’ subsequent attempts to contact her on January 15™, Id 20:16-19, In Chief Redden’s opinion, if
Fricke had responded to one of Captain Meyers numerous phone calls, “[she] would have had ample time to
discuss her situation or what was presented to her at that point in time.” JId. 20:19-21. Chief Redden also
stated that any DFD employee who is found to have engaged in falsification will be terminated based on City
policy. Zd. at 22:8-18. The policy regarding falsification was established in a September 21, 2005 memo
from the acting city manager entitled “Falsification of City Records.” Id. at Ex. 11 (hereinafier “Falsification
Memo”).

Additionally, Chief Redden testified that a second violation of DFD policy occurred when Fricke
failed to contact Captain Meyers by 5:00 P.M. on January 15", Jd. 20:22-24. DFD’s policy requires any
employee who calls off sick to notify his or her supervisor of the empioyee’s convalescent location or
telephone number, and to provide a status update as to whether the employee will be in on his or her next
duty day. Id at 20:24-21:4, 7

Chief Redden concluded, based on his oﬁinion of Fricke’s credibility and her version of events from
the hearing before him, that Fricke knew she was calling off sick when she was not sick. /d. at 22:17-25. On
Cross exaﬁlination, Chief Redden admitted that Fricke never afﬁnnatively stated to dispatch that she was
sick, but responded “yeah™ when the dispatcher asked Fricke if she wanted to be “put off as sick.” 4. at.
30247270521, |

On Fricke’s behalf, Captain Thomas R, Harker (“Harker”) testified that during the five years he was
Fricke’s Captain, he could not recall her ever failing to report for work. Jd. at 37:6-38:17._ Harker also
testified that he was Fricke’s regular Captain, but on January 15™ he was on leave following surgery. Jd. at
38:22-39:6. In addition to Harker, Captain Tim Rose (“Rose™) testified regarding so called “emérgency
vacation leave.” Jd. at 40:16-46:17. According to Rose, emergency vacation leave is only used when an
employee needs time off under emergency circumstances. 7d. at 41:2-3. Rose noted that emergency vacation
leave, when approved, goes through the_ district chie?f‘. Id. at 41:21-25. Rose also stated that emergency
vacation leave is normally granted after a member of the DFD has contacged the department and éxplained

the sitvation he or she was facing that required emergency leave. Jd. at 42:17-21. Moreover, Rose testified

that the appellate briefs were submitted on a complete record. Both parties stated that they had the omitted documents,

and used the documents when drafting their briefs.
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that “[e¢]mergency vacation leave isn’t in writing, It’s frowned upon to use it. The only time you use it is if
it's an actual emergency.” Id. at 44:16-19. |

Fricke’s testimony on her behalf before the Board did not challenge the chain of events established
by Captain-Meyers’ and Chief Redden’s testimony. Rather, Fricke attempted to explain the unique
circumstances that existed on January 15" and clarify several of the comments she made that day. See
generally Id. at 46:24-86:18. To begin, Fricke testified regarding forgetting the EDQ trade, her son’s
suspension from school and her inability to find a babysitter. Jd. at 49:23-53:14, Fricke then testified
regarding her conversation with Captain Meyers and her call to dispatch. Id. 50:25-51:16; 53:20-54:24. As
it relates to her conversation with Captain Meyers, Fricke testified that she specifically recalls telling Captain
Meyers “that I'would try to be in as soon as possible”, not that she would definitely be in that day, because
she still had to arrange childcare before reporting to work. /d.

In regards fo Fricke’s conversation with di_spatch, Fricke stated that whe_n_the dispatcher asked “does
your ofﬁcer know?” she believed the dispatcher was referring to the fact that s.he “was late for roll call, that
- messed up the trade.” Id; 63:10-19. Frici{e admits thét Captain Meygrs did not know that she was calling in
sick and would not be reporting to work that day. /d. at 50:20-23. Additionally, Fricke contends that she
never intenttonally suggested fhat the dispatcher put her on sicl_c leave. Id. at 54:14-16, Instead, Fricke
asserts that she did not know what type of leave to request and.believed that stapdard protocol was to be
placed on sick leave, and then the record would be corrected to reflect the appropriate type of leave. /d. at
54:18-24; 77:11-19. Fricke also stated that “I didn’t try to insinuate that I was sick...I just kind of was led by
the dispatcher and went élong with it.” Jd. at 78:1-9. Essentially, Fricke argued that she was not guilty of the
charges issued against her because she did not intentionally mislead anyone or falsify any documents.

"The Board affirmed Fricke’s termination finding that she was absent without leave and guilty of
conduct unbecoming an employee in the public service for viplating departmentali rules prohibifing deceit or
behavior congtituting evasion of the rules. 7¥ of Rec. Ex. 8 (10-CV-09574). The Board determined that |
Fricke “created a misunderstanding of the facts by assenting to [the] dispatcher’s characterization of her
absence as being O._l:le‘ related to illness.” Id. In its opinrion, the Board noted that while Fricke did not
affirmatively request sick leave, she could have objected to being placed on sick leave. Jd. Additionally, the

Board was critical of Fricke’s failure to communicate the particulars of her situation to anyone at DFD, even
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though she had numerous chances to clarify the situation with Captain Meyers. Jd. Rather, Fricke chose to
say nothing to Captain Meyers or dispatch about childcare issues and created additional confusion by telling
Captain Meyers that she “would be in as soon as possible.” /d As far as Captain Meyers knew, Fricke was
sickonJ anual;y 15", an assumption he worke.d under for three days, Jd.

The Board also found that Fricke did little to correét the record despite her belief that “standard
procedure in this type of case was to go on sick leave and ‘it gets corrected [later].” /4. Additionally, the
Board was skeptical of Fricke’s “vague recollection of her whereabouts and her failure to answer the
telephone on the day in question....” Id, The Board also noted that Fricke did not comply with DFD policy
by failing to notify the DFD of her convalescent location. Jd. In summary, the Board noted that “it appears
from the evidence that [Fricke] pursﬁed [the sickness excuse] as long as she could, i.e. until she was asked
for a medical certificate by the Captain.” Id.

Fricke filed a timely notice qf appeal to this Court chgllenging the Board’s decision to uphold her
termfnation. See Notice of Administrative Appeal, December é, 2010. Fricke argues that the Board’s
decision is not supported by reliable, probative and substantial evidence and is contrary to law. See‘
generally, Erief of Appellant. Fricke’s sole assignment of error before this Court i; that the Board “erred in
détermining that the City of Dayton established the allegations in the Charges and Specification against
Fricke by a preponderance of the evidence.” Id. at 2. According to Fricke, there are no facts or evidence
“that actually estgblish her intent to deceive or purposefully. mislead the City of Déyton.” Id. at 1. Fricke
asserts that on the morning of January 15", determining what type of leave to request was secondary to her
son’s- school suspension and disciplinary issues. Jd. at 6. Fricke further contends that the Board’s decision
“turns on [an] unfair presumption: ‘[Fricke] created a misunderstanding by assenting to the dispatcher’§
characterizaﬁon of her absence as being related to iliness.”” Id. at 7.

Moreover, Fricke argues that she was not absent without leave because she called dispatch and
removed herself from duty. Jd. Fricke also argues that she did not falsify any official report or record
because the only official report she made related to the incident was an EDO trade request. /d. According to
Fricke, she refused to falsify an official document or report by declining to produce a medical certification

form when she was _h_ot sick, but was confronted with child care issues. Jd. at 8.




Fricke also challenges the City’s reliance on the 2005 Falsification Memo, stating that she did not
falsify any official City document or record. Id. at 9. Rather, Fricke argues that the City’s reliance on the
Falsification Memo isr a post hoc justification for her termination. /d.

Fricke then argues that the Board’s decision is improper because the record does not contain
sufficient evidence to establish common law fraud. Jd. Specifically, Fricke argues that she “lacked the
requisite mental state” for fraud when she telephoned dispatch on the day in question. Jd.

The City responds that Fricke’s termination was proper because the Board’s decision was supported
by reliable, probative and substantial evidence. Appellee’s Brief at pg. 4. The City contends that Fricke was
terminated for violating DFD rules regarding sick leave in accordance with the City’s zero tolerance policy
for falsification. /d. The City further argues that Fricke was terminated for (1) conduct unbecoming of an
employee in the public service and/or violating an enacted or promulgated statuté, ordinance, rule, policy, .
regulation or law, and (2) being absent wi_thout_ leave or failing to return ﬁ'om ]eaye. Id. at 5. According to
the City, both reasons stated for Fricke’s termination are supported by the record. Id. at 5-8. The City
asserts that Fricke violated City policy by calling off sick when she was ﬁot sick and by failing to infonﬁ
Captain Meyers that she would not be reporting to work oﬁ January 15", regardless if she intended td lie,
deceive or evade the rules. 74, Additionally, the Ci_ty argues that. it has been clear regarding the zero
tolerance policy it has in place for false reports or statements by employees. Id. The City further notes that
- Fricke’s failure to properly notify her supervisor that she would not be reporting for duty undermines her
tru(hfulness, as well as her reliability to the community and her co-workers. Id. The City concludes that
" Fricke violated numerous rules and policy, and therefore, her termination was justified. Jd. at & The City

also asserts that Fricke’s confusion over the proper way to handle the situation at hand is no excuse for her-
actions because Fricke could have called dispatch or her supérvisor and explained the situation, which she
chose not to do. /d.

-~ - The Cify contends that Fricke was absent without leave because, by failing to provide a medical
certification, she did not obtain the rrequisite permission for her leave. Jd. Without the proper leave, Fricke
was absent without leave. I&; |

Fricke counters that her termination was improper because the City failed to prove that she lied or

defrauded the City. Reply Brief of Appellant at pg. 1. Fricke asserts that the City also failed to consider ail
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of the relevant facts, including mitigating factors, surrounding her conduct. J4. Fricke argues that to
determine she was int_entionally evasive or deceptive requires this Court fo ignore the circumstances that
surrounded her termination, /d. at 3.

B. Uneniployment Compensation Review Commission

Collateral to Fricke’s challenge to herr dismissal was Fricke’s attempt to receive unemployment

benefits. Fricke filed an application for benefits and on June 9, 2010 a redetermination was issued by ODJFS
ﬁﬁding that Fricke had been terminated by the City without just cause. Tr..of Rec. Ex. 12 (2011-CV-00565),
Decision of the Hearing Qfficer. The City appealed the redetermination and on June 22, 2010 the case was
transferred to the Commission for review. Jd. On October 21 and November 5, 2010, Fricke’s case was
heard by Hearing Officer Dina.R. Toyzan and testimony was provided by Chief Redden, Captain Meyers and
Fricke. J/d. The majority of the testimony was duplicative of the testimony provided by the named witnesses .
before the Board in terms of the salient facts: Fricke_ was late for roll call, Fricke had a conversation with
Captain Meyers regarding the EDO trade that ended with Fricke stating she would bel in as soon as possible,.
~ Fricke subsequently called 'dispatch and reported off sick, Fricke failed to notify Captain Meyers that she
would not be rreporting for duty, on January 18" Fricke admits to Captain Meyers that she was not sick, but
: coﬁ]d not obtain childcare. See _id (reciting faqts produced at the hearing). Of particular importance to the
resojution of Fricke’s-appeal from the Commission’s determination is Chief Redden’s testimony regarding
his reasons for terminating Fricke, Chief Redden testified as follows®:

- Hearing Officer: Did.you find that Ms Frlcke had falsified statements to her department
supervisors?

‘Chief Redden: That is correct.

Hearing Officer: Why is that a big deal in the fire departmeﬁt and the city of Dayton? Why
do you fire somebody for cause for that? -

Chief Redden: Number one we have a policy in place to address it. Number two we also
have a directive that was put out by the former city manager to indicate anybody that
falsified records would be terminated -period. [A] lot of that was a result of
individuals...claiming to be sick and were not sick. [Tin other departments there were
individuals that...falsified all the time so the city manager [did] a memo to advise all
department heads that this wouldn’t be tolerated. Now as it relates directly to the fire
department we operate on emergency services basis. If we do not know that our employee

¥ For ease of use, the Court will omit words such as “uh” and “um” from the transeript testimony.
11




will be at work at a given time or...they were delayed and they give us an estimated time of
arrival we can work around those type of situations, hold people over, We know exactly
what we are, we will be able to do at any given moment the alarm should come in.

Hearing Officer: And if the employee is not truthful with you how does that affect your
ability to staff and respond to the citizens needs?

Chief Redden: Well it compromises our position, greatly and, and a lot of individuals loose
[sic] faith in an employees, coworkers loose [sic] faith in that employee because they are not
reliable so if they are not reliable in a non-emergency situation how can you expect them to
be reliable in an emergency situation.

Comm'n ITr. 1 14:8-15:7.

Fricke argued that the City lacked just cause to discharge her because she never implied that she was

 sick or falsified any documents. Comm'n Ir. 2 16:8-12. |

~ The Co@ission reverséd the ODJfS redetehninatidn, finding that Fricke was terminated with just
cause and.was not eligible for unemployment benefits. 7r. of Rec. Ex. 12. The Commission found that
Fricke-“went along with personnel in the communications office and took sick leave for her shift after she -
had told a supérior that she would be making it in td work as soon as possible. Worse yet, was that she did
not then contagt- hgr_ supervisor té'tell them that she would not be making it in to work after all;” .
Additionally, the Commission order Fricke to repay tﬁe unemployment benefits she received between May 8,
2010 and November-G, 2010, a total of $10,10-1 .00,

Fricke timely'appealed the Commission decision to this Court. Fricke brought her appeal pro se,
making arguments simi]_ar to those made in the 2010-CV-09574 appeal. Namely, Fricke contends that her
‘termination was not appropriate because she never stated that she needed sick leave or was rs'ick, but merely
agreed to use sick leave to cover her absence, Appellant’s Brief at pg. 21. Fricke also contends that she was
not absent without leave since she was off on sick leave January 15™. Id. Fricke further argues that she did
not mislead DFD by telling Captain Meyer that she would be in as soon as possible and then calling off sick
becau_se her intent was to be a work as soon as possible, but due to exten_pating circumstances it became
impossible for her to report for duty. Jd. Fricke also argues that she should have been placed on emergency
vacation. Id. at 22.

According to ODJFS, the Commission’s decision that Fricke was terminated for just cause was not

unlawful, unreasonable, or against the manifest weight of the evidence. Brief of Appellee, Dir., Ohio Dept.
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of Job & Family Serv. at pg. 6. ODIJFS contends that Fricke’s absence on January 15™ was contrary to
department policy, which clearly defines sick leave as leave “for disabling illness or injury if all of an
employees’ injury leave has been used.” Id.. Moreover, ODJFS argues that Fricke’s termination was
justified because she failed to clarify the situation with Captain Meyers despite numerous opportunities to do
s0, leaving Captain Meyers to believe that Fricke would report for duty that day. Id. at 6-7. ODJFS asserts
that, due to the nature of the emergency services provided by DFD, one of DFD’s “strongest interests is in
retaining reliable employees and establishing concrete, true reasons for work absehces so that the department
will be able to fully and competently respond to emergency éituations.’; Id. ODJFS argues that Fricke’s
failure to follow established DFD policies undermined thése_interests and justified her termination because

she “‘demonstrated an unreasonable disregard for [her] employer’s best interest.”” Jd.
' Additionally, ODJFS argues that Fricke’s claim that she should have been placed on emergency
vac'atior_l leave is not_supported by fhe record. Id, at 8. ODJFS advances this ar'gun?ent by pointing out that
Fricke’s stance is based on thé Cox lettér, which is not part of the certified recorq. Id. ODJFS _furthgr argues
that Fricke’s confusion rover‘ whaf type of leave to use in “her own sitl;lation does notr transform the
department’s unambiguous sick leave policy into an open-ended, catch-all category of leave,” Id Moreove;;
-ODJ FS asserts that- the. dispatcher did not sﬁggest that Fricke take sick leave, as Fricke contends. Jd. Rather,
the dispatcher asked if Fricke wanted to be “put off on sick”, to which Fricke respondedr “yes.” Id. Either
way, ODJFS contends that the dis.patcher’s words do noltr justify Fricke’s failure to comply with DFD policy.
Id. ODIFS concludes that Fricke engaged in rﬁisconduct, and therefore, there was just cause for her

| termination. VId. o |
11, Law and Analys-is
A. Civil Service Board
1. Standard of Review — O.R.C. §§ 119.12 & 124.34

Pﬁrsuant to O.R.C. § 124.3‘4(B.), a civil service employee who is disphargéd for disciplinary reasons
| can apﬁeal the ciﬁl séfvice.commissi-on’.s decision to the common pleas court of the county in which the
commission sits under O.R.C. § 119.12. When reviewing an appeal brought under O.R.C. § 119.12, the trial

court applies the following standard of review:

® ODJFS relies on Kiikka v. Ohio Bur. Of Emp, Services (1985), 21 Ohio App.3d 168, 169 for support of this position. 13




The court may affirm the order of the agency complained of in the appeal if it finds, upon
consideration of the entire record and any additional evidence the court has admitted, that the
order is supported by reliable, probative, and substantial evidence and is in accordance with
law. In the absence of this finding, it may reverse, vacate, or modify the order or make such
other ruling as is supported by reliable, probative, and substantial evidence and is in
accordance with law.

Seé also Thurman v. Ohio Dept. of Insurance, Greene App. No. 2008-CA-81, 2009-Ohio-5034, 710. On
appeal, the trial court must decide if the administrative body’s decision was “supported .by reliable,
probative, and substantial evidence and in accordance with law.” Spitznagel v. State Bd. of Edn.(2010), 126
Ohio St.3d 174, 2010-Ohio-2715, 931 N.E.2d 1061, §14 (quoting O.R.C. § 119.12).

The Ohio Supreme Court has defined reliable, probative and substantial evidence as: "(1) 'Reliable’
evidence is dependable; that is, it can be confidently trusted. In order to be reliable, there must be a
reasonable prbbability that the evidence is true. (2) 'Probative' evidence is evidence that tends to prove the
issue in question; it must be relevant in determining the issue. (3) 'Substantial' evidence is evidence with
some weight; it must have impértance and value." Bartchy v. State Bd. of Edn. (2008}, 120 Ohio S$t.3d 205,
2008-Ohio-4826, 897 N.E.2d 1096, 39 (quoting Our Place, Inc. v. Ohio Liguor Control Comm. (1992), 63
Ohio St. 3d 570, 571, 589 N.E.2d 1303). \

O.R.C. § 119.12 requires the tria_l court to rﬁake two inquiries: “a hybrid factual/legal inquiry and a
| purely legal inquiry.” Id. at 1f37.' When conducting the first inquiry, the trial court giires “defereﬁce to the

agency’s resolution of evidentiary conflicts, but ‘the findings of the agency are by no means conclusive.””
Id. (citing Ohio Historical Soc. V. State Emp. Relations Bd. (1993), 66 Ohio St.3d 466, 470-471, 1993-Ohio-
182, 613 N.E.2d 591). If, when appraising the evidence, the trial court determines that legally significant
reasons exist for discrediting certain evidence that the administrative body relied on when making its
determination, “the court may reverse, vacate or modify the administrative order.” Id. Accordingly,
reviewing courts are to presume that the agency’s findings are correct unless the findings are “internally
inconsistent, impeached by evidence of a prior inconsistent statement, rest upon improper inferences, or are
otherwise unsupportable.” Id. Essentially, the trial court should not upset the agency’s determination unless
"evidence that the agency relied in making its decision can be discredited. In the second step of the inquiry,

the trial court must construe the law on its own. Id.
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2. Analysis

Here, the Court ﬁndé that the Board’s decision was supported by reliable, probative and substantial
evidence, and that there is no legally significant reason to discredit the evidence relied oh by the Board. The
Board found that Fricke was absent without leave because her absence was unauthorized and was wrongfully
attributed to being sick, an impression she helped create. 77, of Rec. Ex. 8§ (10-CV-09574). Therefore, the
Board found that Fricke “never had proper leave to cover the absence.” Id. The evidence relied upon by the
Board to reach this conclusion, with the exception of a singie reference to Captain Meyers’ testimony, came
from Fricke’s own testimony before the Board. Specifically, the Board noted that Fricke assented to being
piaoed on sick leave when she was not sick. I (citing Bd. Tr, 54). The Board was skeptical of Fricke's
assertion that she was not sure how to handle the situation she faced, but then never attempted to gain
~ clarification from anyone at DFD. /d (citing Bd. Tr. 64). Moreover, the Board was highly critical of Fricke’s
conduct after she called off sick to dispatch. Jd Namely, Fricke’s statement “that she thought that the
standard procedure in this t}{pe of case was to go on sick leave and ‘it gets corrected.”” Id (citing Bd: Tr. 77).
But, the Board noted that Fricke “did little to com:ct the record.” Jd. Instead, the Board found that Fricke’s
“rec;ollection of her whereabouts and her failure to answer the telephong on the day in question leave
substantial doubt as to her interest in having the facts emerge.” /d. All of these conclusions were based on
~ the Board’s opinion of Fricke’s own testimony. |

Beyond the evidence cited to by the Board, the record contains reliable, probative and substantial
evidence to support the Board’s decision. Captain Meyers testified that Fricke never expressed to him any
childcare or health issues. In facll:t, as far as Captain Meyers knew, Fricke was late for work due to a mix-up
regarding EDOs and was on her way in. Additionally, Captain Meyers attempted to contact Fricke numerous
times on January 15™ to no avail.

Chief Redden te_stiﬁed_ that, in his opinion, Fricke knew she was calling off sick when she was not
sick. Additionally, Chief Redden testified that Fricke had falsified City records by requesting sick leave
~ when she was not sick and by telling the dispatcher that h_er supervisor was aware _of the situatipn, when
Captain Mey_ers was on_ljyr aware that Fricke was late for roll-call. As Chief Reddt}n stated, Fricke “was
truthful in the sense that she had talked to her supervisor, but the content of her conversation was not the

same as reporting off sick.” Bd. Tr, 26:22-25. Chief Redden also testified that Fricke violated DFD policy
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by not contacting Captain Meyers by 5:00 P.M. on January 15" to provide her convalescent location and a
status report regarding her ability to work the next duty day. Moreover, Fricke violated DFD policy by not
providing a medical certiﬂcétion for her sick leave, wh'ich she was required to provide for having seven
occurrences of sick leave within é twelve month period.

The Board clearly decided that Chief Redden’s and Captain Meyers’ testimony outweighed the
e;zidence produced by Fricke, a factual determination to which this Court must give deference. Moreover,
the evidence provided by Chief Redden and Captain Meyers is reliable, probative and -substantial. Thé
evidence goes to the issue in question and provides value. Fricke has not produced any evidence affecting
the dependability of the evidencer used by the Board, but argues that the evidence should be rinterpreted
differently. The simple fact that the evi(ience was used by the Board to draw a conclusion adverse .to
Fricke’s theory of the case does not make it unreliable.

Fricke argues that the Board’s decision is based on an *“unfair presumption” that she created a
misundersta_nding by assenting to being placed on sick leave, However, “unfair presumption” is not the
standard for this Court to reverse the Board. Rather, the Board must have made an improper inference. In
- this case, the Board’s conclusion that Fri;:ke created a misunderstanding by assenting to being placed on sick
leave is not improper. The Boa_rd heard evidence that Fricke was required toI provide medical certification
for any sick leavé she requested due to the number of sick leave requests she had jn the preceding twelve
months. . It follows that Fricke may not have known what type of leave to request, but should have been
exceedingly cautious aboﬁt requesting sick leave. The Board also heard Fricke repeatedly testify that she did
not know what to dounder the circumstances, yet Fricke never asked what to do nor tried to learn what the
proper procedure was. Additionally, Fricke passed up numerous opportunities to explain her situation to
Captain Meyers aﬁd figure out what she should do under the circumstances. It is abundantly clear from the
hearing transcript and the Board’s decision that the Board was highly critical of Fricke’s failure to
communicate with her supervisors and members of the DFD on January 15", In light of those facts, the
Court cannot say that the Board improperly inferred that Fricke aided in creating a misunderstanding
regarding her absence,

The Court ;:tlso finds that Fricke’s argument regarding “emergency vacation” lacks merit. Fricke’s

own witness Captain Rose testified that the use of emergency vacation leave is frowned upon by DFD and is
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regerved for true emergencies. While Fricke’s situation may have constituted a true emergency, her own
witness indicated that emergency vacation is not something one just calls in and requests, but requires a
dialogue with the employee’s supervisor and the district chief, a dialogue that Fricke failed to have on
January 15" despite numerous attempts by Captain Meyers to reach her. Fricke never told anyone at the fire
department that she had childcare issues related to her son’s suspension on Janvary 15" How could Captain
- Meyers determine that Fricke needed emergency vacation when all she had told him was that she forgot she
traded EDOs and believed January 15™ was her day off? In fact, according to Fricke, she thought
information regarding her son’s suspension “was irrelevant” to her conversation with Captain Meyers and
dispatch. Bd. Tr. 6]:12;16; 62:21-25. Moreover, Fricke did not know emergency vacation leave existed on
January 15™. Therefore, Friéke"s numetous assertions that “[iJn hindsight” or “without the intrusions of
-everyday life” she would have been able to request the proper leave are unavailing,
- Fricke’s argqment' that the _record l_acks sufficient evidence to establish common .law fraud is also
1 unpérsuasive. The City did not have to prove, and the Board did not have to find, that Fricke had committed
common law fraud. Rathér, the City had to prove and the Board had to find that Fricke was absent without
leave, or that she engaged in conduct qnbecoming of a public servant, or violated any statute, rule, ordinance,
" policy or regulation. In this case, the Board found that Fricke was absent without leave because her sick
leave was unauthorized due to a false impréession of illness that Fricke created. Additionally, the Board
found that ds a result of Fricke’s call to dispatch public records were falsified, which constituted conduct
unbecoming of a public servant. Neither of those charges or specifications require a showing of fraud.

As to Fricke’s argument that the Board failed to properly consider the relevant evidence, including
mitigating factors, the Court cannot engage in such an inquiry. The mitigating evidence Fricke has pointed
to, including her son’s suspension, forgetting the EDO trade, not being able to obtain childcare, and lack of
knowledge regarding leave requests under the circumstances_, were all presenteﬁ to the Board. The Board’s
resolution of such evidentiary conflicts is given deference by this Court. The fact that the Board found the
aggravating factors outweighed the mitigating factors is a determination that this Court cannot review absent
a showing that some evidence the Board relied on lacks credibility. Fricke has not made such a sﬁowing.

Accordingly, the Court finds that the Board’s decision to affirm Fricke’s termination is supported by

-reIiable, ‘probative and substantial evidence. . Furthermore, the Court has found no reason to doubt the
17




credibility of the evidence the Board ré]ied on in making its decision. Therefore, the Board’s decision is
AFFIRMED.
B. Unemployment Compensation Review Commission

1. Just Cause Termination - O.R.C. § 4141.29

A discharged employee is eligible for unemployment benefits so long as the employee did not “quit
work without just cause” or get. “discharged for just cause....” ORC. § 4141.29(D)2)(a); see also
Tzangas, Plakas & Mannos v. Administrator, Ohio Bureau of Employment Servs. (1995), 73 Ohio St.3d 694,
697, 195-Ohio-206, 653 N.E.2d 1207, Under O.R.C. § 4141 ef seq the claimant has the burden of proving
entitlement to unemployment compensation benefits, including the issue of just cause. Jrvine v Unemp.
Comp. Bd, of Review (1§85), 19 Ohio St.3d 135, 16, 482 N.E.2d 587. Just cause is defined as “that which, to
an ordinarily intelligent person, is a justifiable reason for doing or not doing a particular act.” Id. at 17, In
: the unemployment compensati(;n co_ntext, just cause determinations “must be ;:onsistent with the legislative
purpase underlying the Unemployment. Compensation Act.” Id. The Act was designed to aid an individual
who had worked, was able and willing to work, but became involuntarily unemployed through no fault of his
or her own. Id. However, the Act is not designed to protect employees frém their own dctions, but to protect
employees from economic forces out of their control, Tzangas, 73 Ohio St.3d at 697, When the individual is
at fault, he or she is no longer the victim of circumstance, but is responéible for his or her own pred_icament.
Id, at 698. Because fault removes the employee from the Act’s protection, fault is an essential element of a
just cause termination, /d. Determining whether just cause exists in any particular case turns on the unique
factual considerations present, not on a rigid definition of fauit, Jd.

2. Standard of Review — O.R.C. § 4141.282

The standard of review for courts in unemployment compensation appeals isllimited. Silkert v. Ohio
Dept. of Job and Family Servs., Montgomery App. No. 22936, 184 Ohio App.3d 78, 2009-Ohio-4399, 919
N.E.2d 783, 26 (citing Giles v. F & P Am. Mfg., Inc., Miami App. No. 2004-CA-36, 2005-Ohio-4833, at
913). O.R.C. § 4141,282(H) applies to any court reviewing a decision of the Unemployment Commission
and states;

The court shall hear the appeal on the certified record provided by the commission. If the
court finds that the decision of the commission was unlawful, unreasonable, or against the
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manifest weight of the evidence, it shall reverse, vacate, or modify the decision, or remand
the matter to the commission. Otherwise, the court shall affirm the decision of the

commission.
See also Irvine, 19 Ohio St.3d at 17-18; Tzangas, 73 Ohio St.3d at 696; Silkers, 2009-Ohio-4399 at 126,
Manifest weight of the evidence is defined as “some competent, credible evidence going to all the essential
elements of the case.” C.E Morris Co. v. Foley Constr. Co. (1978), 54 Chio St.2d 279, 376 N.E.2d 578,
syllabus. it follows, -that the agency’s role as factfinder is intact and the Commission’s just cause
determination can only be reversed on appeal if it is unlawful, unréasonable or against the manifest weight of
the evidence. Izangas, 73 Ohio St.3d at 697. “All reviewing courts, including common pleas, courts of
appeal, and the Supreme Court of Ohio, have the same review power and cannot make factual findings or
determine witness c;redibility.” 'Silkert, 2009-Chio-4399, 126. Rather, the duty of the reviewing court is to
determine if the agency’s decision is supported by the record. Jd. The fact that reasonable minds might
reach different conclusions under the factual circumstances presented by a particular case is not a basis for
reversing the agency’s determination. fd. Moreover, the statutory scheme is designed to leave the agency’s
determination intact on close questions; if the Commission could have gone either way the courts have no
authority to.ups-et the agency’s determination. Id.

3 Analysis

Here, the Commission’s decision was supported by some competent, credible evidence going to the
essential elements of the case. The essential element in this case is whether Fricke was at fault, which would
be a justifiable reason to discharge her, i.e. there was just cause for Fricke’s termination. The hearing officer
found that Fricke “was terminated for falsely -stating that sh_é needed sick leave on January 15, 2010” and
“violating numerous policies. ..including the policy regarding ‘absence without leave.” Tr. of Rec. Ex. 12
(201 1—CY-00565). The hear_ing officer determined that Fricke’s actions on January 15" constituted
“misconduct on her part”, which meant the City had just cause to terminate her in connection with work. Id.
"According to the i‘learing.ofﬁéer, Fricke was at fault for going “along with personnel in the communications
office and [takingj sick leave...aﬁer [telling] a supervisor that she would hé making it in to work as soon as
possible. Worse yet, was that she did not then contact her supervisor to tell them that she would not be

making it in to work after all” Zd. The hearing officer concluded that the City “provided sufficient
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evidence” that Fricke was at fault and found that her discharge was with just cause. Jd. The hearing officer’s
conqlusions are supported by some competent, credible evidence. Namely, Chief Redden testified regarding
the City’s policy on falsification and why he strictly enforces the .policy in light of the DFDs role in
pfoviding emergency services. Additionally, the hearing officer heard testimony that Captain Meyers
attempted to contact Fricke several times on January 15™ to no avail, despite leaving messages at multiple
telephone numbers. Comm’n Tr. 1 22:14-23:3. Moreover, the hearing officer was able to listen to the faped
phdne coﬁversation between Fricke and dispatch, and draw her own conclusions regarding Fricke’s conduct.

The hearing officer also heard testimony from Chief Redden regarding the impact on the work
environment when a member of the DFD calls off sick when he or she is not sick. Chief Redden noted that
such -conduct compromises the DFD’s position because co-workers lose faith in the other employee,
Specifically, Chief Redden stated “if [the employee is] not reliable in a non-emergency situation how can
you expect them to be reliable in an emergency si_tuation,” Chief Redden also testified that the falsification
memo promulgated by the City was direétly in ijesponse to employees calling off sick when they were not
_sick. It follows that the record supports the Commission’s decision thdt Fri(_:ke was terminated for just cause.

To be sure, the evidence used to support the Com:ﬁission’s decision could be interpreted differently
énd be used to reach another conclusion, but such a determination requires weighing witness testimony and
credibility and making factual findings. The case law is clear that the reviewing court cannot engage in such
a review because the agency occu.pies the role of factfinder, not the reviewing court. Moreover, the case law
instructs tha¥ when there _is a close call, such as the case here, the reviewing court has no authority to upset
the agency’s decision. While reasonable minds could have reached different conclusions ih this matter, that
is not enough for this Court to overturn the agency’s determination that Fricke was terminated for just cause,
and therefore, not éligible for unemployment benefits. The Court grasps the gravity of the situatidn, but just
bepause the agency’s decision has drastic results is not grounds for this Court grant a reversal. Accordingly,
the decision of the Commission is AFFIRMED,

| 1II, Conclusion

Whi_l_e the Cm_xrt may have reached a different decision undér the facts presented, it is not the Court’s

role to replace the judgment of the administrative agency rwith that of its own. Rather, the Court’s role is to

determine if the administrative agency’s decision survives scrutiny under the applicable standard of review.
Y Y PP
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In this case, the Court finds that the Board’s decision was supported by reliable, probative and substantial
evidence, Additionally, the Court finds that the Commission’s just cause determination was not-unlawful,
unreasonable or against the manifest weight of the evidence. Accordingly, the decisions of both
adminisﬁative bodies are AFFIRMED.

Additionally, the Court GRANTS ODJFS’s motion to strike and orders that the ]ettér from James E.
Cox, President of Dayton Fire Fighters’ Local 136, the written transcript of Fricke’s hearing before Chief
Redden dated March 31, 2010, and Exhibit A, an order on appeal issued by the Board, attached to the City’s
brief in case 2011-CV-00565 be stricken from the record, |

THIS IS A FINAL APPEALABLE ORDER PURSUANT TO CIV.R. 58 AND APP. R. 4, THE
PARTIES HAVE 30 DAYS TO APPEAL.,

SO ORDERED

JUDGE MARY WISEMAN

‘To the Clerk of Courts:
Please forward a copy of this Decision to cach and every party in the instant case pursuant to Civ. R.

58(B).

This document js electronically filed by using the Clerk of Courts e-Filing system. The system will post a record of the filing to the e-
Filing account "Notifications" tab of the following case participanis:

" DAVID M. DUWEL
(937) 297-1154
Attorney for Plaintiff, Melissa Fricke

ROBIN A JARVIS
(513) 852-3497
Attorney for Defendant, Ohio Department Of Job And Family Services

THOMAS M GREEN
{937) 224-3333
Attorney for Defendant, Clty of Dayton

Copies of this document were sent to all parties listed below by ordinary mail:

MELISSA Y FRICKE
2328 FAUVER AVE
DAYTON, OH 45420
Plaintiff, Pro Se.

CIVIL SERVICE BOARD

371 WEST SECOND STREET
DAYTON, OH 45402
Defendant

OHIO DEPARTMENT OF JOB AND FAMILY SERVICES
30 EAST BROAD STREET 32" FLOOR
COLUMBUS, OH 43215
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22




General Divison
Montgomery County Common Pleas Court
41 N. Perry Street, Dayton, Ohio 45422

Case Title: MELISSA Y FRICKE vs OHIO DEPARTMENT OF JOB
AND FAMILY SERVICES

Case Number: 2011 CV 00565

Type: Decision

So Ordered

Mary Wiseman

Electranically signed by mwiseman on 2011-12-02  page 23 of 23



