IN THE COURT OF COMMON PLEAS
SUMMIT COUNTY, OHIO

Ay 1990 -05—

STATE OF OHIO, ex rel. : CASE NO.
ANTHONY J. CELEBREZZE, JR. : /;ZC)/
ATTORNEY GENERAL OF OHIO : JUDGE
Plaintiff, : CONSENT ORDER
vs.

MYER AND IRIS WEINGARTEN,

Defendants.

The State of Ohio by its Attorney General, Anthony J.
Celebrezze, Jr., filed a Complaint seeking injunctive relief
and civil penalties from Defendants Myer Weingarten and Iris
Weingarten ("Defendants") for violations of Ohio Revised Code
("0.R.C.") Chapters 3734 and 6111 and the rules adopted
thereunder.

THEREFORE, without trial of any issue of law or fact, and
upon consent of the parties, without any admission of liability
or of fact or law, it is hereby ORDERED, ADJUDGED and DECREED
as follows:

I. JURISDICTION

1. The Court has jurisdiction over the subject matter
herein pursuant to O.R.C. Chapters 3734 and 6111. The
Complaint states a claim upon which relief . can be granted
against Defendants under these statutes. The Court has
jurisdiction over the parties hereto. Venue is proper in this

Court.



II. PARTIES

2. The provisions of this Consent Order shall apply to
and be binding upon Defendants Myer Weingarten and Iris
Weingarten and their agents, officers, employees, assigns,
successors in interest, representatives, consultants,
contractors, and/or all persons that act in concert or privity
with Defendants. Defendants shall provide a copy of this
Consent Order to any contractor, consultant, or other person or
entity hired by Defendants to conduct any work required by this
Consent Order, and Defendants shall require that such
contractor, consultant, person or entity shall provide a copy
thereof to any subcontractor retained to conduct any work
required by this Consent Order.

IIT. SATISFACTION OF LAWSUIT

3. Plaintiff alleges in its Complaint that Defendants
Myer Weingarten and Iris Weingarten have stored and/or disposed
of hazardous wastes at the property owned by Myer Weingarten,
located at 776 Highland Road, Macédonia, Ohio, in such a manner
as to result in violations of O0.R.C. Chapters 3734 and 6111.
This property is a "facility" (hereinafter referred to as the
"Highland Road Facility") as that term is defined by Ohio
Administrative Rule 3745-50-10(32), and R.C. 3734.01, and
includes the property owned by Myer Weingarten and all other

contiguous land and structures, other appurtenances, and



improvements on the land used by Defendants for storing and/or
disposing of hazardous waste, including, but not limited to,
the ravine located upon the said property, the soil immediately
surrounding the ravine, the adjacent property owned by Conrail
upon which drums were stored, and any and all areas upon the
said prdperty, within the building and without, upon which
drums were stored and/or hazardous wastes were disposed of at
any time from April 15, 1981 to the present. Compliance with
the terms of this Consent Order shall constitute full
satisfaction of any civil liability by Defendants Myer
Weingarten and Iris Weingarten and their agents, officers,
employees, assigns, and successors in interest for the claims
alleged in the Complaint which are based on violations of law
occurring at the Highland Road Faéility and which occurred
prior to the entry of this Order.
Iv. RESERVATION OF RIGHTS

4. Nothing in this Order shall be construed to limit the
authority of the State of Ohio to seek relief for claims or
conditions not alleged in the Complaint, including violations
or conditions which occur after the filing of the Complaint.
Similarly, nothing in this Consent Order shall be construed so
as to limit the authority of the State of Ohio to undertake any
action against any person or entity, including, but not limited
to, Myer Weingarten and Iris Weingarten to eliminate or

mitigate conditions arising after the date hereof which may



present an imminent threat to the public health, welfare or the
environment. In addition, the State of Ohio hereby
specifically reserves the right to proceed under State or
federal law against any party, including, but not limited to,
Myer Weingarten and Iris Weingarten for any further removal,
remedial or corrective action, monitoring and/or testing that
is not otherwise required by this Order and which the State of
Ohio determines must be conducted at the Highland Road Facility
and/or any costs incurred by the State of Ohio for such
activities.

5. The execution of, performance of and payment for work
under this Consent Decree by the Defendants shall not
constitute an admission of any factual or legal issue, or of
any liability or wrongdoing relating to the facility although
the Defendants do agree they shall do and pay for what is
required to be done this Consent Order. In any proceeding,
except for the instant proceeding, the Defendants reserve all
rights, claims and defenses which they might have regarding the
facility. As to this Consent Order, the Defendants preserve
all arguments that they have, in fact, complied with the
specific tasks and requirements of this Consent Decree.
Defendants also reserve all rights, claims or remedies they may

have against any person not a party to this Consent Order.



V. INJUNCTIVE RELIEF

6. Myer Weingarten and Iris Weingarten are hereby
permanently enjoined from violating and are hereby ordered to
comply with O.R.C. Chapter 3734. Defendants Myer Weingarten
and Iris Weingarten are enjoined to comply with the terms and
conditions of any closure plan approval or modifications or
amendments thereof, issued pursuant to Chapter 3734, and the
rules adopted pursuant to Chapter 3734. Defendants Myer
Weingarten and Iris Weingarten are also permanently enjoined
and ordered to refrain from engaging in any future storage
and/or disposal of hazardous waste except at a properly
licensed and authorized facility.

7. The Defendants are enjoined from violating O.R.C.
Chapter 6111., and are hereby permanently enjoined from placing
or causing to be placed any industrial wastes or other wastes
into any location where these wastes will enter waters of the
state unless Defendants have a valid, unexpired NPDES permit
issued by the Director of Ohio EPA.

VIi. CLOSURE

8a. Defendants Myer Weingarten and Iris Weingarten are
enjoined to close the Highland Road Facility by submitting and
implementing a closure plan which meets with the requirements
of OAC Rules 3745-66-10 through 3745-66-20. This closure plan

is subject to the approval of the Director of Ohio EPA. Such



closure plan shall be submitted within sixty (60) days of entry
of this Order.

The closure plan required by this subsection shall be
submitted to the Director of Ohio EPA, 1800 Watermark Drive,
Columbus, Ohio 43266-0149, as set forth in O.A.C. Rule
3745-66-12 (D)(1). Furthermore, a copy of all plans shall be
submitted to Ohio EPA, Northeast District Office, 2110 East
Aurora Road, Twinsburg, OH 44087, attention Debby Berg.

8b. Pursuant to OAC Rule 3745-66-12(D)(4), if the Director
of Ohio EPA does not approve the closure plan originally
submitted by Defendants Myer Weingarten and Iris Weingarten,
and provides Defendants with a detailed written statement of
the reasons for the refusal, Defendants Myer Weingarten and
Iris Weingarten agree to and are hereby enjoined to modify the
plan or submit a new plan for approval within 30 days after
receiving the Director's notice of disapproval. If the
Director modifies the plan, this modified plan becomes the
approved Closure Plan.

9a. Defendants Myer Weingarten and Iris Weingarten are
enjoined to comply with the following requirements, set forth
in O.A.C. Rules 3745-66-42 through 43, at the Highland Road
Facility within thirty (30) days of entry of this Order:

i.) Cost estimate for closure, as required by 0.A.C.
Rule 3745-66-42.

ii.) Financial assurance for facility closure, as
required by O0.A.C. Rule 3745-66-43.



9b. Defendants Myer Weingarten and Iris Weingarten shall
comply with the liability requirements set forth in 0.A.C.
Rules 3745-66-47 at the Highland Road Facility within ninety
(90) days of entry of this Order.
9c. Defendants Myer Weingarten and Iris Weingarten shall
submit documentation demonstrating that said Defendants have
complied with the provisions of Paragraphs 8a, 8b, 9a and 9b
of this Consent Order. Such documentation must be submitted
within fourteen (14) days after completion of each provision as
set out in this consent decree, to the following address.
Debby Berg
Ohio EPA
Northeast District Office
2110 Aurora Road
Twinsburg, Ohio 44087

VII. CIVIL PENALTIES

10. Defendants Myer Weingarten and Iris Weingarten are
further ordered td pay a civil penalty pursuant to Ohio Revised
Code Sections 3734.13 and 6111.09 of five-thousand dollars
($5,000.00). This payment shall be made by tendering a check
or money order to Plaintiff's Attorney or his successor within
ten (10) days after entry of this Order. Said check or money
order shall be made payable to the "Treasurer, State of Ohio"
and tendered at the following address:

Attorney General Celebrezze's Office
Environmental Enforcement Section
30 East Broad Street, 25th Floor

Columbus, Ohio 43266-0410
Attention: Timothy Kern



VIII. STIPULATED PENALTIES

11. 1In the event that Myer Weingarten and/or Iris
Weingarten, violate any of the terms or requirements of this
Consent Order which pertain to them, including any milestone
requirement in the closure plan schedule and the requirements
of paragraphs 8a, 8b and 9a, 9b and 9c, such Defendant or
Defendants shall immediately and automatically be liable for
and shall pay a stipulated penalty according to the following
payment schedule. For each day of each failure to meet a
requirement, up to thirty (30) days - Five Hundred Dollars
($500.00) for each requirement per each day. For each day of
each failure to meet a requirement, from thirty-one (31) to
sixty days (60) - One Thousand Dollars ($1,000) for each
requirement for each day. For each day of each failure to meet
a requirement, from sixty-one days (61l) to ninety (90) days -
Two Thousand Dollars ($2,000.00) for each requirement for each
day. For each day of failure to meet a requirement, over
ninety days (90) days - Five Thousand Dollars ($5,000.00) for
each requirement for each day.

12. Any payment required to be made under the provisions
of Paragraph 11 of this Order shall be made by delivering to
Plaintiff's counsel at the address provided for in Part VI, a
certified check or checks for the appropriate amounts, within
thirty (30) days from the date of the failure to meet the

requirement of the Consent Order, made payable to "Treasurer,



State of Ohio". Such payment shall be deposited into the
hazardous waste clean-up account. Nothing herein shall prevent
Plaintiff from pursuing any other available remedies such as
contempt for enforcement of this Consent Order or from bringing
additional actions against Defendants or others for violations
of R.C. Chapter 3734. or the regulations adopted thereunder at
the Facility other than those delineated in the instant
Complaint and Consent Order. Furthermore, nothing in this
Consent Order shall be construed so as to authorize or allow
the suspension, in whole or in part, of any of the
aforementioned Stipulated Penalties by the Court.
IX. POTENTIAL: FORCE MAJEURE DEFENSE

13. In any action to enforce any of the provisions of this
Consent Order, Defendants may raise at that time the question
of whether they are entitled to a defense that their conduct
was caused by reasons beyond their control such as, by way of
example and not limitation, act of God, unusually severe
weather conditions, strikes, acts of war or civil disturbances,
or orders of any regulatory agency. While Plaintiff does not
agree that such a defense exists, it is, however, hereby agreed
upon by the parties that it is premature at this time to raise
and adjudicate the existence of such a defense and that the
appropriate point at which to adjudicate the existence of such
a defense is at the time that an enforcement action, if any, is

commenced. Acceptance of this Consent Order without a force



ma jeure clause does not constitute a waiver by Defendants of

any rights or defenses it may have under applicable law.

14. The Court shall retain jurisdiction of this matter for

the purpose of overseeing the implementation of this Order.

15. Defendants Myer Weingarten and Iris Weingarten shall

pay the costs of this action.

JUDGE, COURT OF COMMON PLEAS
SUMMIT COUNTY, OHIO

APPROVED:

ANTHONY J. CELEBREZZE, JR.

ATTORNEY NERAL OF

T¥MOTHY KERN

AUREN C. ANGELL

Assistant Attorneys General

Environmental Enforcement
Section

30 East Broad Street, 25th F1l.

Columbus, Ohio 43266-0410

(614) 466-2766
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10

ROBERT B CASARONA

Climaco, Climaco, Seminatore
Lefkowitz & Garofoli Co., LPA
Ninth Floor

The Halle Building

1228 Euclid Avenue

Cleveland, ©Ohi 115-1802

E WEINGAETEN
111/ Partridge La e
Cleveland, Ohio

JW

IRIS WEINGARTEN
111 Partridge L
Cleveland, Ohio 44022



