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| - APPEAL from the Hazardous Waste Facility Board.
BRYANT, J.
Appellants, Save Our County and Ohio Environmental Council, appeal

from the February 13, 1998 judgment of the Hazardous Waste Facility Board ("HWFB")

_ approVing the application of Waste Technologies Industries ("WTI") for a hazardous
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No. 98AP-220 - - 2

waste facility installation and’ operation permit mod.iﬁcation. HWFB's approval of the
modification tran'sferred the hazardous waste permit for the MWT-| waste inCine'_‘rator in
East Liverpool, Ohio, to Von Roll America, Inc. | | |

~ On'July-21, 1981, four corporations formed the WTI "joint.ven‘ture" for’ the

purpose of constructlng and operatlng a commerclal mcmerator The four orlglnat ‘

S corporate members of WT1 were“Waste Technologles JhC. Energy Technology Co.,. -

Von Roll America; Inc and Koppers- Envnronmental Corp On Apnl 27, 1984 HWFB
issued WTI a permit to install and operate a hazardous waste incinerator at 1250 St.
Georges Street, East leerpool Oth The issuance of the permrt for that location was
approved on appeal. See West ngnla v.-Ohio Hazardous Waste Facrllty Approval Bd.
(Dec. 3, 1985), Franklin App. No. 84AP-496, -unreported (1985 Opinions- 3513),
affirmed (1986) 28 Ohlo St 3d 83

WTl’s orlglnal perrmt explred “[f]lve years after the approval of the trial
burn results *** “’ (1984 Perrmt No 02-1 5-0589 at 2) Pursuant to OhIO Adm.Code
3745-50-51, the Dtrector of Envnronmental Protectlon (“Drrector") revrsed the permlt |n
draft form on August 21 1991 and relssued that: permut in ﬁnal form on December 18 ‘
1991. The final permit indicated that it was to "remain in effect u'ntll'such time as _[thev'
permit was] *** renewed; withdramrn, suspended or revoked." (1991 Permit No' 02-15-
' 0589 Revised Permitat 1:) -

‘In February, 1986 Vori Roll (OFio); Inc.*Was"incorporated-as a ‘wholly-
owned subsidiary of Von Roll "America, ‘Inc.”  Later in -'-'1'986.'".-;Von' ‘Roll- America, " Inc.
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transferred its partnership interest in the WTI ‘p:artners‘hip"t'o Von Roll (Ohio), Inc.,

completely eliminating Von Roll America, Inc. as a“ WTI par_tner."{“‘ By 1986 Waste
Technologies, Inc. transferred its interest in the WTI partnership to WTI Acquisition,
Inc., which later changed its name to Waste Technologies Incorporated. As with the

Von Roll America Inc. 'tr’ansfer ‘the Waste TechholOgies Incorporat'ed tranSfer com-

pletely elrmlnated Waste Technologles Inc. as a WTi partner and replaced that entlty"'“

': with Waste Technologres lncorporated

Through a series of stock purchases by 1990 Koppers Envrronmental

"z‘roug? a sertes of

oreover, '

- t,o;p evolved“rntoinvrronmental Element“Ohro (lnc“)

transactions in 1990,AVon Roll America, Inc. purchased the stcckof" Energy T echnolo'gy
Co., Waste Technologies ' lncorporated and Environmental Elements Ohio (Inc.),
thereby acqurnng complete ownership of all four corporate partners in the WTI
partnershrp The dlrectors presrdent secretary, and one vice presldent of Von Roll

Amenca, Inc. also serve in those respectrve capacities for each of the four WTI

partnership corporate partners. Von Roll (Ohio), Inc. conducts the day-to-day opera-
 tions of the incinerator and Waste Technologies Incorporated ‘manages the facillt'y and |

oversees environmental regulation compliance.

Pursuant to R.C. 3734.42(5), the Ohio'AttOrney”-General reouired WTl to
file a disclosdre statement about the waste lncinerato_r facllity.' WTI complied through a
series of disclosures culminating in 1993. Based upon WTl‘s"stJbrnissions, the Envi-
ronmental .Background Investigation Unit of the Ohio Attorney General's Office
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| prepared an investigative {rejport - ("Report")-and transmitted it to the }t:)irector, pursuant
to R.C. §734.42(E)(4). The: Report addressed ,‘seve.ral,._regulatory‘_ issues‘, tnclud_ing the

facitity’s owner and operato(r_‘in. _:reilation to the hagardous waste‘facility inst__a]llation and
~operation permit. The fRepjort conotuded that the 1986 transfers of'/‘_WTI‘V partner_shi_p

'nterests from Von Roll America -lnc and Waste Technologies Inc to. Von RolI (Ohio)

- tnc and WasteTechmt09les tncorporated respP.ctlvely, effectuated a modlf catlon or -

revision under R.C. 3734.05(D)(6). Slmrlarly, the Report concluded that Von RolI

- ,quenca In.c $ 1990 acquls-utnons of ;the -three non-Von Roll partners “may have resulted

.,_rn a modlf catton of the fac:hty operations: W|thout an accompanymg modlf catlon of the

_permit.” (Report at 100.):
| On recelvmg the Report the Durector asked- WTI to- submit a permnt
_ ;_.c:_)han,ge‘ reque_st :adding Vonv__RoIt Amertca inc. as an owner and operato_r on the WTI
.permi‘t_.f_ , WT;l,_%compIi?ed with the Director's request by submttting a Julyr16, 1993 permit

r \.change' =request -seeking re—designation ‘of ..,"Von-‘-RoII- Amaica» Inc. dlbla ,Waste

Technologles Industrles" as the sole owner of the WTI facmty The Dlrector deterrmned

 that WTI‘s July 16 1993 request constltuted a modlﬁcatlon of the ongmal permit, and

pursuant to R.C. 3734.05(1)(3) and 3734 05(D)(3) transmttted the. applucatlon to. HWFB

| for an adjudication heanng The Dtrector also mformed HWFB that the staff of the Ohlo

-Environmental Protection Agency- ("*OEPA’) :had: reviewed: the .WTI .application and

: determined it was: comp.l,_ete‘ and: appeared .f'tozf;comply:"wit_h ag_encyi vrules;.and pertorrn-
ance standards set forth in RC373412(D), (1), and ;(-,J).

-5838-
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Pursuant to R.C. 3734.05(D)(4), WTI and the staff of the OEPA were the

initial parties to the HWFB adjudication hearing. The hearing examiner for HWFB
-admitted appellants as intervenors under R.C. 3734.05(D)(4)(d). ‘The hearing ofﬁ;:er
‘narrowed the issues subject to review through two rulings: (1) a May 9, 1995 ruling on
“. Save Our C'ouhty-’s “specification of disputed issues” ané WTI's motion to-strike, and
(2)'an October 23, 1996 ruling on WTi's motion in /infiﬁé:zseékiﬁg'-‘tq‘-ﬂpreéa-édéétestimon’yi"'~'
by’ "'Sévéi'al’. of "é‘:pbéili"ant's’ 'prbb'dsed withesses.  Ultimately, ‘the “hearing e‘kamirier

recommenided approval of the permit modification, and HWFB adopted that recommen-

"_'f ) f ,ntsappealgssngamgih&teﬂemag&wees» T

tion ’fmts i naLorder

“FIRST_ASSIGNMENT OF ERROR: THE HAZARDOUS -
WASTE FACILITY BOARD ERRED WHEN IT DECLINED
" TO" CONSIDER® ITS OWN - SUBJECT-MATTER
. JURISDICTION.

"SECOND ASSIGNMENT OF ERROR THE HAZARDOUS _
WASTE FACILITY BOARD ERRED WHEN IT DECLINED
TO AUTHORIZE CHARLES WATERMAN TO BE CALLED
AS A WITNESS, AND THEN IGNORED EVIDENCE OF
:""VON ROLL’S 1990 FRAUD '

"THIRD ASSIGNMENT OF ERRCR:- THE HAZARDOUS
WASTE FACILITY BOARD ERRED WHEN T DECLINED
TO CONSIDER EVIDENCE CONCERNING THE
APPLICANT'S INSUFFICIENT RELIABILITY, EXPERTISE,
AND COMPETENCY TO OPERATE A HAZARDOUS
'WASTE FACILITY." T

Appellants contend in their first ‘avssignment of error that HWFB lacked

subject matter jurisdiction over the -permit modification proceeding. The appellate

standard of review on that assignment of error is set forth by R.C. 3734.05(D)(7), which

-5839-
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- provides that this court “shall afﬁrrn the,.[,HWFB], order complained of ™ if it finds **

that the. order is supported by reliable, probative, and substantial evidence and is in

. accordance with law.” .. -~

~__ Contrary to agge_lIants'_y\gontentions,.-HWFB_-had subject matter jurisdiotion

to consider WTl's ,.permit modifi cation7 application- R.C. 3734. 05(D)(2)(b) authorizes

~and qp.erat_lon ,permrtr” Altho.qgh WTI ap,p.ll_ed_ for_.,asp.ermlt moglﬁoa_t_,lon,v rather than an

application for a. newpemut, ‘R.C. 3734.05(1)(4)(a) directs HWFB to consider permit
modification applications. .in- accordance wnthRC373405(D) - See, also, R.C.
3734.05(1)(1).and 3734 os(D)(s) | | |
Appeltants ﬂrst assugnment of error nonetheless alleges that because
WTI was not- the “permitee " it could not seek“modiﬁcation.‘ ‘As relevant here, R.C. .

3734.05(1)(2). prowdes

"Except as prowded in. section 3734 1 3 [3734 12 3] of the
Revised Code, a hazardous waste. facahty installation -and
operation permit may be modified or revised at the request -
-of-the director -or.upon, wntten request of the permltee only if -
any of the followung apphes P/ L t

Whkk

) (d) The penmttee proposes to transfer the. perrmt to another
-person “

.‘-

Slmllarly. OhIO Adm Code 3745-50-52 regardlng transfer of a hazardous waste fac:hty

\ :, .) -

pen'mt states that a “perrmt may be transferred by the perrmttee toa new owner or

operator only tf the perm:t has been modff ed or revrsed under rule 3745-50-51 of the
-5840-
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‘Administrative Codé to identify the new permittee and incorporate such other reqiire-

ments as may be appropriate.” Because the statute and the corresponding administra-

“tive code 'seetions'ireqiiji?r'e“t'hat”a“?permit' may only be modified at the request of “the

“permittee,” appellants' contentions raise a salient issue.

Under the statutory framework, anyone “who proposes to establish or op-

. ‘erate” a hazardous waste facility must ‘submit to the Director-an applicatien for d'riew or -
~ modified permit in accordance with R.C. 3734.05(D) or (I). See R.C.'3734.05(C). The

a Dlrector then is requlred ‘to transmlt a completed permlt modifi catlon request to HWFB

i A

| 5det’erm‘inatloh that the abﬁllcation appears=:to::5"édmbly- with agency rules-and - statutory
p‘e'rfdrmance standards. -R.C.~3734.05(D)(3) and (I)(4)(c). The statute contemplates

“‘that HWFB, as. the-entity-vested with-the authority to approve or disapprove ‘permit

applications, ultimately must deterrnine in a modification proceeding thét the applicant

“is the -'permitteef‘ ‘as required by R.C. 3734.05(1). f-:|f—< HWFB finds that an "na’pblicaht“for
“permit maodification ‘is- notthe penmttee HWFB is then’ constramed by ‘the clear

‘language of the. statute to dlsapprove the modlf catlon request

Preliminarily, and contrary to appellees' contentions, the statute does not
grant the Director discretion to finally determine that issue, as R.C. 3734.05(D)(3)(c)

directs HWFB to “hear and decide all disputed issues in an adjudication hearing." As

" the tribunal authorized to conduct an adjudication hearing on an applicant's request for

a permit modification, HWFB, not the Director, has the ultimate power to assess the

-5841-
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“applicant's rightto receive the.._mod;iﬂgatioql, “Cf. In re Timkin Mercy -Medical Ctr. (1991),
61 Ohio St.3d 81, 84 (discussing nature of an adjudication hearing).
: . Given the statutory (eq:qirgméntgg,.app}gll_ants,‘,f,gfgu_ve::l-lWFB‘ could not grant
the request for modification t}eca,gse,th,e 1986 and 1990 transfers of WTI partnership

- ‘,ﬁ,i.nter.e#tﬁss ~without - corresponding. permit m°d'ﬁ°at'°“  proceedings, negated WTI's
* continuing Stats & thepermiieé;  Undermining appellants® contentiars. is the nature

of the permit originally issued.to WTI. WTI's 1984 permit expired five years after the

- -approval.of the trial bum.results. A subsequent revised permit was issued to WTlin

draft form on August 21, 1991, and.the Tevised permit was issued fo WTI in:final form -

.on .December 18, 1991. By .Ebe.time the 1991 -final -permit was ‘issued;: ..all::,Qf.':«;:t,h_e
;;fcl‘;han'g'e‘:sf in W‘lzl}‘sj?g;g;ompdsi‘;‘im,’Werg ,oomplete_d;}}ﬂfhe final, revised permit, was .is_s'ued,; to
~the same WTl partnership.that applied. for. the: permit: modification-at issue.: A°°°fd
_ingly, WTI was the permittee. and oould legitimately. effect a -permit modification
~proceeding - under- R.C. 3734.05(1)(2) ‘and .the rrespondnng -administrative.:code
‘provisions. - While:HWFB properly;ponsidere_dj;:WT-s,lt the‘%;peﬂnittee',. the modiﬁéatiqn was

nonetheless 'necessary to address compllanceWIth the citing criteria raised by the 1993
Report.

~ Appellants’ first assignment of error.is overruled; .
o Appellants' second ‘assigninent -of -error =assgn§s:{he ‘hearing ‘examiner

L.im'properly' excluded %’Charl.es*-’H."4Wat'er,_man,?-i‘-llll,' : 'c'o:—bounsel:i for: the -applicaht;’ as'a

witness.

-5842-
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Appellants communicated in their October 4, 1996 “Intervenor’s Discov-
ery Response”’ that‘tﬁey'*pmpos’ed t6 call Waterman as a lay withess in ‘relation to
“communications with OEPA re [East Liverpool] incinerator Gwnérship issues.” (Doc.
297 at 5.) The hearing examiner ruled that appéllahté could not call Watermian as a

 witness because the proposed téstimony “could clearly come from other sources,” and

* because of "other numierous légal issues involved: regardirig ‘fép‘résiéﬁtéfidﬁ: of Appli---~ -

~ cant and the attorney-client privilege ***. (Oct. 23, 1996 Ruling on Applicant'’s Motion

“In Limine, doc. 245, at 2.) At the hearing, appellants attémpted-to call Waterman in

~ upon'the prior ruling.

e The hearing examiner had the discretion to determine the admissibility of
- evidence, and our review is limited:to whéther the administrative tribunal abused its
discretion. Rigby v. Lake City. (1990), 58 Ohio St.3d 269, 271; see, also, State ex rel.
Crescent Metal Productions, Inc.v. Industrial Comm. (19805;‘?"6'1""‘01110 St.2d 280, 282

" (applying abuse of discretion standard: of review to ‘evidentiary determination by

administrative tribunal). ‘The term “abuse of discretion" connotes more than an-error of -

law or judgment; it implies’ that:the court's attitude is unreasonable, ‘arbitrary, or

unconscionable. Bob Daniels Buick Co. v. General Motors Corp. (Oct. 13, 1998),
- Franklin App. No. 97APE12-1701; unreported (1998 Opinions 4747) (applying Blake-

more v. Blakemore (1983), 5 Ohio St.3d 217, to an administrative determination). - . .

-5843-
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L Here, the hearing. examiner: admitted .into. evidence three 1990 letters
exchanged between Waterman a_,r;g,t_he' OEPA in which appellants contend Waterman
. misrepresented the nature of the WTI partnership to the OEPA in an effort to “avoid
[OEPA] scrutiny of the ownership transformations. in-the WT | _partnership.'ff___—,, While
appellants insist that the hearing examiner also should have allowed _them to.interro-
"7 gate Waterman-fo'adduice an; explanatnon for tis actioris'in authoring tfﬁé?--1~990filse;tt¢r.s§
vapp..ellant§ have not demonstrated how. Waterman’s -testimony .would have provided
~additional . evidence'_'.;,q\f__;,W[l'g, _noncompliance .with. environmental :-regulati,ons.-  The
documentary basis for Waterman's t%ﬁ@!‘?ﬂ% the letters themselves,-had already been
admitted. Because appellants have failed to der;nonstrate that yyaterman*sm-testjimgny
- ‘would have contributed any zgyidgnCejtngréblg to appellants:beyond:that in the text of
the letters: :alre,a,_dy ‘adr_r;ittefdi.intq evidende,—- ‘we cannot find an abuse of discretion. .See
Ev:dR ,403(8_’); see, glsq, Arthur Young & Co. v. Kelly.(1993), 88 .Qljiq App.3d -343,
349, motion to certify the record dismissed; (1993), 67 Ohio St.3d 1462. v .. .~
Appellants.also grgué_ intheir second assignment of error that tﬁe_ hearing
examiner and HWFB'~ig‘nored evidence of the alleged fraud effected by:Waterman's
communications with OEPA. Appellants contend that a 1989 Von Roll:America,.Inc. |
(*Von Roll) interoffice memorandum and the 1990 Waterman letters g‘_emons-trate that
Von Roll was aware that WTI:should have applied-for-a permit modification ‘in-the

-planning stagés_-of. its buyout of the WTl partners.: * -7+ 2z st s

-5844-
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Waterman's alleged misrepresentation of the ‘status of WTI to OEPA has

- limited evidentiary éién’iﬁcé’nce in relation to the citing criteria set forth in R.C.

'3734.05(D)(6). Nevertheless, the hearing examiner admitted into evidence the 1990

letters and the 1989 interoffice memorandum over objections as. to relevance. “WTl's

failure to apply for a permit modification and 'the:'signiﬁcance of that omission were

" clearly articulated in the 1993 Réport. The ‘administrative tribunal considered the

Report'in its review of the compliance history ‘of WTI, the individual WTI:partnership

‘entities; and the various ‘officers and directors of those entities. “After a review: of that

o ———videnes-and-the extensive-compliance-history-stibmitted-by-the"

“hearing examiner concluded that-“the case does not'demonstrate a history of . signifi-
~cant noncompliance.” (June:20;-1997 Report- and ‘Recommendation at 6, -;:paragréph

22.)-Givén the substance of the .admitted evidénce relating'to-the purported misrepre-

sentation and the hearing examiners finding that the evidence did not illustrate

- significant non-compliance, the record shows that the-hearing officer did -notignore

appellants’ allegations.
Appellants' second-assignment of error is overruled. -

Appéllants' third assignment ‘of error asserts that HWFB improperly

- prevented them frompresenting evidence relating to: Von Roll's alleged unauthorized

--dealings- with-Iraq, its -._~dealingjs_-_»—,with .organized .crime. by an - affiliate, its -settling of

smokestack emissions (“downwash”) from-the East”Liverpool facility- into the neighbor-
ing community, its emission of untreated (“fugitive”) gases from the facility, a gas leak

-5845-
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“incident at the facility, ,ﬁre;,_s_.pukgortggi[yf;@@urring: at the facility, -the- adequacy of the
facility’'s emergeney planning, the mercury level of smokestack emissions during- trial
burnsof the incinerator, and allegations thgt Von Roll improperly subsidized the North

O.h‘io Valley Air Authority (“NQVAA”), an agency that monitors the facility. -+ -

HWEFB's scope of review at a perrmt modification adjudlcatlon hearing is

' restricted by R.C. 3734, 05(D)(3)(c) whlch mdlcates that HWFB upon recenpt of: the

. «apphc__atlpn from the Director, shall- :.[p]___romptlyv fix a date for an adjudication hearing-***

atwhlch hearing-the board shall hear and deci,&e all disputed issues between the

_parties respecting the approval.or dfsappféval of the ,'applicationf” , (Emphasisv added:)

In -.turn,'-"R;C.--'3734,,05(129(6)-sets_“fgrt!;\::tpe citing criteria HWFB must considefz ;Beéause.
' RC373405(D)(3)(0) ».limitéS':_I;!WFB"_s_fﬁrevisztqjs,sues-.;re.la\tfi@g‘ to the citing-criteria;:any
, i‘s_s‘,ué.g -not relating to =thcée;.vgﬁ;§ﬁ§5'3may:’:properly..z.be*,gxcluded -by the hearing 'f_exam-ihera

"Here, the hearing examiner admitted-‘appellants' evidence con‘ceming Von- ‘Roll’s

purported illicit arms. transactlens with Iraq and dealmgs with" erganized: cnme,‘but

ultimately concluded the ewdence of Von Roll's alleged criminal -activities related ‘to

issues beyond the scope of the‘permit modification hearing. - =+ -« -

R.C. 3734,05(D)(6)(f)-is the only citing criterion: relating directly to the
| “owner: or:operator of -thé facility;  all ‘of .the-other criteria relateto facility design-and

-operation. If the proposed transferee has been involved in any prior activity: involving

hazardous waste; R.C. 3734.05(0.)(6)(f)-’feqmres HWEFB; before issuing -a-hazardous

~ waste facility installation and :.gp‘e('at_iph?pergnit,j to find that the -proposed transferee. has

-5846-
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a history of compliance with R:C. Chapters 3704. 4734, and 6111, and'tHe federal
Resource Conservation and Recovery Act. R.C. Chapter 3704 deals with air pollution
éontrol, R.C. Chapter 3734 deals with solid and hazardous wastes, and R:’(’f.‘.Chabter
6111 deals with water ‘pollution control. Appella'ntsuh“'a've not demonstrated how Von
Roll's purported dealings with Iraq and organized crime amount to violations of those

' environmental laws. " | -
As to R.C. Chapter 3734, R.C. 3734.44(B) prohibits HWFB from issing

‘or renewing a permit if any business concem fequired to be listed in the disclosire

of various crimes, including unlawful transfer of firearms. The evidencs relating to-Von
"Roll's dealings with Iraq consists of ‘two newspaper articles. - Initially, newspaper
“articles are generally inadmissible as evidence:of the facts stated in-them, v-Sée,ﬂze;g.,-
State v. Self (1996), 112 Ohio App.3d 688, 694-695. Moreover, statements relating to
Thomas Petrizzo's criminal fraud prosecution do not demonstrate that Von Roll was
convicted of a crime. - Given the -inaﬁblicabiiity*of the ‘evidence of Von Roll's alleged
illicit activities to the s;iéciﬂc citing criteria advanced in R:C.-3734.05(D)(6), and the
limited probative value of that evidence in relation to the general issuance conditions
set forth in R.C. 3734.44, HWFB did not err in granting the permit modification over that

" evidence. - -
Appellants attempted to submit-evidence -of WTTI's allegedly improper
Epayments to NOVAA by way of a “motion for leave to submit additional evidence,” filed

-5847-



LTme

No, 98AP-220 14

after-the ‘hearing examiner issued-the report. and. recommendation to HWFB. The

. proffered . evidence on ?.the_.,i.su:bject..,-of payments to NOVAA coinsisted solely of a

Appellants argue that _HWFB should ha_ye lny_eetlgated the alleged corru_pvtlvqn wuth_ln

the monltorlng agency.

- ‘Ohio- Adm.Code- 3734-1-20(D) which-governs the ad]udlcatlon heanng-:’-_

process, indicates that “[alfter the ,cpn.clusaen of the __adju_d;eat_lpn hean_ng and prlor to

the filing with the board of a report, the hearing examiner, upon moti_e,n of a party may

permit the parties ,tQ,.ﬁle,neyivlyix_;discgvered,,.levidence that by due diligence .could not
have-;zbeen.'dis,come.red p,rio.r to. the adjudication .-hearing.’.’ . Admission-.. :of_ additional
evidence: after the concluslon of. the -adjudication- heanng is in the. sound dsscretlon of
the. ad_mlnlstranve tribunal.. Cf. Wozniak.v. Woznlak (1 993), 90 Ohio App 3d 400 and

Douglas ;Ele_c.-,.Corp;y. Grace (1990),700h|o App3d 7-(applying comparable; Civ.R: 69 ,‘

(A)(8)).- Although neither the hearing. examiner nor HWFB ruled on appellants’ motion

for leave to file additional evidence, we. assume for the purposes of. appeal, that

appellants'. motion was denied, and thus we ‘examine the denial under the abuse of

discretion standard. See- Maust A Palmer (1994), 94 OhIO App 3d 764.. -

- Apart-from the- def iciency presented in appeuants repeated rehance on
newspaper articles, appellants filed their motion on Ju_ly 10, 1997, over two weeks . after
the h_earing-.examiner:ﬂled.;the-;;epgr,t.. andr.,_recommenqation‘ with HWFB. The motien
was therefore ﬁl_ed__qnti,me:ly,,anq: properly i_ovefru.led on that basis.. Mofeover,_ _elthgggh
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" evidence of alleged illicit payments bears tangentially on Von Roll's compliance with
~.environmental laws; appellants have failéd to demonstrate that in the exercise of due
“diligence; they could not discover that evidence ‘prior to the adjudication’ hearing.
Although the newspaper article was published after the hearing concluded, the article
refers to events Wthh occurred over the thirty-year period from 1967 to 1997 Accord-
“ingly, HWFB' did.not abusg its discretion in overruling appellants motlon for leave to
file additional evidence. |

The remaining evidence set forth in appellants’ third ‘assignment of error,

“and the mercury levels of 'smokestac‘;k emissions, was excluded primarily by the hearing
| exa"mi'her"sfruling on WTTI's motion-in limine. Although the ’*heai‘ring examiner -admitted
“some " photographs and limited; testimony from' Alonzo ‘Spencer, ‘an‘ East’Liverpoot
resident, the hearing examiner categorized the balance of the issues raised in appel-
lants' third “assignment of ‘error ‘as “facility design matters™ which were outside the
' ~scope' of R.C. '3734.0‘5(0)(6)(b),’ (e),~and (f).
In-support, the hearing examiner.quoted R.C. 3734:05(1)(4)(a), which indi-
cates: o
'“The hazardous waste facility board shall approi}éé'br'disap-
prove an application for a modification ™™ of a hazardous ,
, R waste facility installation and operation permit in accordance: -~ -
o with division (D) of this section. *** No aspect of the permit-
. ted facility or its:operations that is not being modified shall - - .-
be subject to rewew by the board under dwnsaon (D) of thls

“section.”
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- Thus, although-.;appelga“htsf,‘..cqntend that the evidence of downwash, emissions -should
have. been admitted, because it illqstr.atea the inadequate height of the WTI facility's’
 smokestack, the limited purpose appellants articulated relates solely to facility degjgh.
Notably, appellants did not v_infgr,m; the.,;.hear_ing..; examiner, nor .do they indicate on
appeal, which environmental.laws or regulations the downwash phenomenon contra-
' venes | Instead, appel_lahtaj:éjcgq;a;‘geﬁetally that downwash is unacceptable. Given
those circumstances, the hearing examiher did not abuse his /dis_cr_etioh in exclqding
that evidence as bearing only. upen facility design. -
The remaining.evidence in appellants’ third assignment of _errer: relates to
-Mon Roll's compliance with \('a,ribusf envil;pnmehtal regulations, as .wellz_as facility.design.
-Von*Roll,” as -the;.‘. soleowner }_9f,.l;th$?- four WTt partners since. 1991,:-was ultimately
_responsible for. the opef_rattoh .of the-WTl facility _\.through -the. management structure .of.
interlocking directors and officers with the WTi partners. Accordingly, at least evidence
_ relating to potential post-1991. WTI violations of e,r?yirgnmentat laws or the permit-itself
bears directly on Von Roil's eompltahce history ,{undet RC.-3734..O5(-D-)(6)(f). Because
- the applicant's compliance history. was directly at: issue, the hearing.examiner improp-
erly excluded evidence of the gas Ieak fire, mercury emission, and contingency plan. .
Notwuthstandmg the | tmproper exclusion of that evidence,:appellants have
not demonstrated they were matenally prejudlced by the exclusuon The hearing |
examiner admitted a detalled compllance hlstory from the staff of the OEPA which
reflects assessments from various monttorlng agencies of the generat types of evi-
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~ dence that appellants 'éo\ugh't to admit. Sé’é, eg., staff of OEPA Exnibit X (numerous
OEPA letters concerning fires occurring in 1995 and lmplementatlon of cb’nti’ngéncy
'”bian' and Von Roll letters reflecting changes implemented to safeguard against fires);
staff of OEPA Exhibit'V{I (numerous OEPA l‘etters'concérning fires occurring in 1994
and implémentation of contingency plan and Von Roll letters raﬂecting Changes
irnplemented to° safeguard against fires; sfaff of OEPA Exhibit S (&'oy; 16, 1994
compliance history citing WTV's failure to amend contingency plan in 1994); staff of

OEPA Exhibit M (Jan. 14, 1994 NOVAA letter to OEPA discussing agency’s concerns

- with-fugitive-gas-emissions)saft-of-OEPA- ExhibitJ-(ciing-Ws-feliureto-amend -
contingency plan in 1993); id. (Von Roll (Ohio), Inc. incident report, concerning fugitive
gas discharge incident on Dec. 10, 1993 and proposed corrective measures); id.
(Director's final findings and orders regarding . excessive mér'cury emissions during

March 11, 1993 trial burn).

While the’ admission of some evidence _con_c;eming fires, gas laaks, and
mercury emissions and the exclus}on af othar evidence pertaining to those aubjects is
inconsistent, appellants have to demonstrate prejudice; appellants sought ta present,
through‘multiple witnesses, evidence that was significantly documented in the volumi-
nous compliance history submitted through the staff of the OEPA.

For the foregoing reasons, appellants' third assignment of error is

overruled.

-5851-



No. 98AP-220 o .18

3 HanQ overruled ‘appellants’ three. assignments of error, we afﬁrmvthe
order of the Hazardous Waste Facility Board. - o

| .o | , T e ‘.v-.,_/vl';ldgmefn.t_afﬁrmed.
- YOUNG, J., and DE-SHLEB@:E,-J,.;C.Oncu_r. |
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Upon consideration of the jurisdictional memoranda filed
in this case, the Court declines jurisdiction to hear the case.
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