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In the Matter Of: . 
Waste Technologies Industries, 
East Liverpool, Ohio, No. 98AP-220 

· (Save Our County and (REGULAR CALENDAR) 
Ohi_o Environmental Council, 

BRYANT, J. 
' . . 

Appellants). 
. 

.._ ... : · .. : 

OPINION 
... - _ .. :,.·-~,-~--".e~~·ur· .. ~=,_-- .. ~-:-7'"'·.~~~~~~ · -~~;--ft.:!f\./ti: .. ~ ·if!~ .. ~~.~~~ .. ·~~~~~- ·=:::-.~·}-[~ ~- ;.-:.~_,-~1------,-------,~---;--.::·-~ :·-----

Reftdef'ed orfoecembef22,·1~ga · · 

William C. Martin~ for appellants. 

Betty D. Montgomery, Attorney General, James 0. Payne, 
Jr., and J. Gregory Smith, for appellee Ohio Environmental 
Protection.Agency; BettyD. Montgomery; Attorney General, 
and Lauren C. Angell, for appellee Hazardous Waste Facil­
ity Board. 

Bricker & Eckler, LLP., Charles H. Waterman, HI, and 
Frank L Merrill, for appellee Waste Technologies Industries. 

APPEAL from the Hazardous Waste Facjl~ty Board. 

Appellants, Save Our County and Ohio Environmental Council, appeal 

from the February .13, 1998 judgment of the Hazardous Waste Facility Board ("HWFB") 

approving the application of Waste Technologies Industries (''WTI") .for a hazardous 
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.! ';. ·. 

waste faciHty installation and operation permit modification. HWFB's approval of the 

modification transferred the hazardous waste permit for the WTI waste incinerator in 

East Liverpool, Ohio, to Von Roll America, Inc. · 

On 'July 21, 1981, four corporations formed the W!I "joint venture" for the 

purpose of constructing and operating a commercial incinerator. The four original 

; .. ·oorporate··members·of·VVTI were.CWaste +eclinologies; ·inc.;· E~~rgy Technology 'Co.; .• 

Von Roll America, .Inc., and Koppers Environmental Corp. On April 27, 1984, HWFB 
' 

issued WTI a permit to install and operate a hazardous waste incinerator at 1250 Sl 

Georges Street, East Liverpool, Ohio .. The issuance of the permit for that location was 

approved on appeat· .·See .West Virginia v. Ohio Hazardous Waste Facility Approval Bd .. 

(Dec. 3, 1985); Franklin App. No. 84AP-496, · unreported '(1985 Opinions. 3513), 

affirmed ( 1986), ·28 Ohio··Sl3d 83. 

WTrs origina1·_pe,rmit expired "[f]ive.years after the approval of the trial 
'1 . . . 

burn results***." (1984 Permit No. 02-15-0589 at 2.) Pursuant to Ohio Adm.Code 

37 45-50-51, the t)irector of Environmental Prot~etion ("Director") revised the permit in 
.. ·: .-... s········ . ,. . 

draft form on August 21, 1991,· and reissued that permit in final. form on December 18, 

1991. The final permit indicated that if was ta·"remain in effect until such time as [the 

permit was]*** renewed; withdrawn, suspended or revoked." (1991 Permit Ncl:-'02.:.15-

· 0589 Revised Peilnitat -1~) 
- ,.. . ... ··,~ .~ . .· - ... •.. . . : 

·'1n Februar}t; 1986:'Von'Roll · (Onlo); ·1nc.'\vas··incorporated ·as· a wholly-

owr1ed· subsidiary of Von RoU America, Inc. Later in ,1986, ·Von·Roll America,· Inc. 
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No. 98AP-220 3 

transferred· its partnership interest in the WTI partr'lership to Von Rolf (Ohio), Inc., 

completely eliminating Von Roll Ameriea, Inc. as ~" WTI partner. · ay f986, Waste 
. ' . . 

Technologies, Inc. transferred its interest in -the WTI partnership·· to Wtl Acquisition, 

Inc., which later changed its name to Waste Technologies Incorporated. As with the 

Von Roll America, Inc.· transfer, the Waste Technologies Incorporated transfer com-
. .• 

·pletel~ ellminated Wast~technologies, Inc.· as .. a WTI partnefshd'·repi~~d'tti~t ~nuty·- ':. · 

with Waste Technologies Incorporated. 
. . . .. . . . . ".;. : ).\, -.. . . . . ....... · . : : .. . . . 

Through a series of stock purchases,· by 1990 Koppers Environmental 

:~· ---------=-~g_rp~~.;~l:~~~Joto=ft;Yir~iim~nt~i-ii~Jii§m$ Oh19 uri~: ~~M6fedv~t:tnt~agh:a·senti~df--------- :--

transactions in 1990, Von Roll America, Inc. purchased the stoCk of E.lietgy T~ehnology 

Co., Waste Technologies Incorporated, and Environmental Elements Ohio (Inc.), 

thereby acquiring complete ownership of all four -eort>orate ·partners in the WTI 

partn~rship. The direbtors,. president, secretary, and o~e vice ·president of Von Roll 

Anlerica, Inc. also serve in those respective capacities for each of the four WTI 

- partnership corporate partners. Von Roll (Ohio),· 1nc. conducts the day-to-day opera-
. . . . 

tions of the incinerator and Waste Technologies lncorporated:nianages the facility and 

oversees environmental regulation compliance. 

' Pursuant fo RC. 3734.42(E), the Ohio Attorney General required WTI to 

fiie a disclosure statement about the waste incinerator facility. · WTI complied through a 

series of disclosures culminating in 1993. ·Based upon WTl's submissions, the Envi­

ronmental Background Investigation Unit of the Ohio Attorney General's Office 
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prepared ao inv~~tigative report · ("Re.pqrt"), and· transmitted it to the Director, pursuant 
- ··;·:· • 1 ., • • • ·, 

to R.C. :3734.42(1::)(4). The Report address~~ severalre.gulatory issues, !ncluding the 

facility's owner anc:f op~rator. in .relation to the hazardous waste. facility installation and 

operation permit. The .Report concluded that the 1986 transfers of WTI partnership 
' .. . . ·,·:- . ' . ' 

interestsfrom\(on Roll J,\rnerica, :Inc. and Waste Technologies, Inc. toVon Roll (Ohio), 

revision under R.C. 3734.05(0)(6). Sim·i1arly, the·. Report concluded that Von Roll 
. - .·.::': .··: ·- . . ;·· ,., :··: 

, America, Inc.·~ 199Q acqui8:iti9ps of the three non-Von Roll p~f1ners "may have resulted 

in a rnodifiq.ition of the facility operations· without an accompanying modification of the 

pennit." (Report at 100;) · 

On re~iving . the ·:R~port, the Diredor : a~ked·. WTI . to· submit a permit 
;"::,,. 

change request adding Von f~oll America, Inc. ~s an owner and operator on the WTI 
: ·-:; ,. ' ·. ,· , ' . ' 

permit. WTJ complied with the Diredor's request by submitting a July 16, 1993 permit 

.change . request, -seeking .re-designation of .''Von .Roll America! Inc. dlb!-a Wa~te 
; t:. 

Technologies Industries" as the sole owner of the WTI facility. The Diredor determined 
__ ,.. . . :- . . , .... ., ·' .. ... -. .:.-·_. • .. '. -...·-::· ·!:·:- '· -.-

that WTl's July 1~ •. 1993 requestconstituted a·."modification" of the priginal permit, and 

pursuant to R.C. 3734.05(1)(3) and 3734.05(0)(3).::tran~mitted the.application to\HWFB 

for an adjudication he~rin,g_. The Diredor also informed HWF~ that the staff of the Ohio 
• I • . ·:: .. '-: • ·:: .·, ~~ '. ., . • ·, . _.:.f .. :('~:: • ' , · 

EnvironmentEI,I .Prot~ption Agency-' {"OEPA") :had=.reviewed.· the;:,WTI .application .and 
• • .: :· ~- - ,. .- ~- • <.· :· • ' • ' {. : ., • ~. ~ • \ 

· determined· it was, complete· and: appeared,to::;comply:with agency.rules._and perform­

ance standards set-forth in R.C ... 37,~.12{0), {I), and {J). 
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Pursuanfto RC. 3734.05(0){4); WTI and the staff of the OEPA were.the 

initial parties to the HWFB adjudication hearing. The hearing examiner for HWFB 

admitted appellants as intervenors under RC. 3734.05{D)(4)(d). The hearing officer 

·narrowed the issues subject to review through·two rulings: ·(1) a· May 9, 1995 ruling on 

Save Our County's "spebification of disputed issues" and WTl's motion to strike, and 

{2fan October ·23, 1996._ruling· On· WTl's motion iri lirrline:seekihg ·t~·'preClud~ testimony 

by·· several. of appellants' proposed witnesses. .· dititmJtefy, the' 'hearing examiner 

recommended approval; Of the permit modifi~ti6n, and; HWFB acfopted that recorrunen-

===~d~at~io~n~~ i~ru~Ats.:·finaLori1er~11arus~pp~J.=issifjillngJf;leiQHiWifl~#Gt:i"'=: =" =~== 

"FIRST ASSIGNMENT OF ERROR: THE , HAlARDOUS . 
WASTE FACILITY BOARD ERRED WHEN IT DECLINED 

·· TO· CONSIDER· ·ITS OWN · $UBJECT4¥1ATTER . 
. Jl).RJSDICTION. 

"SECOND ASSIGNMENT OF ERROR: THE HAZARDOUS 
WASTE FACILITY BOARD ERRED WHEN IT DECLINED·· 
TO AUTHORIZE CHARLES WATERMAN TO BE CALLED . 
AS A WITNESS ANb THEN IGNORED EVIDENCE OF 

.... · . , . . .. . . . . . . . . , •' . . ·. 

'"VON ROtt·~ 1990 PRAUD. 
. . 

"THIRD ASSIGNMENT OF. ERROR: · .THE . HAZARDOUS 
WASTE FACILITY BOARD ERRED WHEN IT DECLJNED 
TO CONSIDER EVIDENCE CONCERNING THE 
APPLICANTS INSUFFICIENT RELIABILITY, EXPERTISE, 
AND . COfVIPETENCY TO OPERATE A HAZARDOUS 
WASTE FACILITY." 

Appellants cont~nd in their first assignment of error that HWFB lacked 

subject matter jurisdiction .. over the · permit modification proceeding. The appellate 

standard of review on that assignment of error is set forth by R.C. 3734.05{D){7), which 
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provides that this court "shall affirm the [HWFBl Qrder complained of *** if it finds *** 
,:· . -· ~- . 

that the .. order is supp.orted by reliable, _probative, and substanti,al . evidence and is. in 
- . . ·.. ' . ~ . . "; ., . . - . . ; . 

accordance with law. n ' ' 
' . - ( .;:'' ·. 

Contrary to appellants' contentions, HWFB l:lad subjeptmatter jurisclic.tion 
,.. -;; ·.' ·,•-, - .. - ·' .. ).. - ' ·.: -

to consiper wr1;s permit111odification ~PPlication. R.C. 3734.05(D)(2)(b) authorizes 

._;:;, .,;,.. · ~~-Hwea·to:"spprove·<:>r-disapproV~'appliei:itions for·a · hazarcious waste· facllify"instaUation 
' •··· ~ .... • . -- - . " - ".- ' ' ' .. . ' . - ' - ' '· . 

and qperation permit." Altf;lo49tl WTI applied for a,.permit modification, rather than an 

application for a n~~-.permi~, ~C. 3734.05(1).(4)(a)<ii!~c.ts;_HWFB. to consider permit 
. I 

-
modification appli~tiC>ns .·in· acc,ordance with· R.C .. · 3734.05(0). See, also, R.C. 

3734.05(1)( 1)and.3734,Q$(0)(6). 
. -~ • ;;<-~ .; ,. ~-

,AppeO~ots'. :~rs~. ;assignment·· of. ·error :.noneth~less ··alleges that because 
.. · . •: . .···.· ;·_,.;·:.. ·' ' ' 

,, 

WTI was not the "permitee,• it could not seek modification. As relevant here, RC. 

3734. 05(1)(2~.provides: 
.1'~ ;: ' 

. "ltxcept as'igrpvide,d ·ln. $:ecUon .~73-4~,23.:[~7-¥;1~~3] .of .the 
Revised Code, a hazardous waste ,_fii,cility installatiori and 
operation permit may be modified or revised at the request 

:of.the director .q,rupon,,written reque$t9Mhe pen;nitee '.only if· 
any of the followin~l'app1ies:1::;. ; ·:. · · . · 

·"*** 

"( d) The permittee proposes to transfer :the permit tc:> af'loth~r 
person." · · · ' 

Similarly, Ohio Adm;Code 37 45-50-52, regarding transfer of a hazardous waste facility 
. ' . \ .: ~ . ...: . . .. : • ~ • t' :. I :· 

permit, states that a lipermit may tie transferred by the permittee to a new owner or 
. · .. ; .; : :i·1 . . .. . . . . ~ .. ·:: ._;.. . ... : '.. : ; 

operator only if th~ permit has ~en ·modified or revised under rule 37 45-50-51 of the 
-5840-
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Administrative Cod~ to identify ·the new perm'ittee arid incorporate such other 'requ·ire- · 

ments as may be appropriate. ii· B'ecaose the statute- and the corr~sponding administra-

. tive cod~ sections ; require that a permit may only be modified at the request of "the 

pem'littee,n appellants' contentions raise a salient issue. 

Under the statutory framework, anyone "who proposes to establish or op­

·, .··er~ten a hazardous wilste facility must ;~Ubmit fo the ·oii"ector-art appli~tloh f9r ·-~'~ew or 

· modified perm.it in accardance with· R.C. 3734.0S{Dtor '(I). See R!C~ 'S734~o5{e)~ The -

. Director then ls reqJirecPtb transmit a completed· permit tnodificatlofi re~uest to HWFB 

-~~~=-~ -~-=~~f~r1?'~n~~~d-~~~~i~~rrt~3r-:11l~~ff-.&rtlt~·€,-&P~~r«t~itpre1nnmir:r=====·--=··-·· 

determination thaf the application appears·to::C:Omply with agency·ru1es~and-statutory 

-_·performance standards. JtC~'·3734.05(D){3) and (1){4)(c). The~:Statute contemplates 

·itiat 'HWFa,·· as.·the·:entitf::vested·with-the authority to ·approve Or .disapprove-permit 

applications, ultimately most determine ·in a modification ·proceeding that the applicant 

is the perlllittee, as required by R.C. 3734.05(1). --· lfHWFB finds tHat ·an applicant for 

·permit modification is· nobthe perinittee, · HWFB/ is then :conStrained by the clear 

·language of -the .statute to :disapp;~ve th~-:~odification request · __ 'J:.:. 

Preliminarily, and contrary to appellees' contentions, the statute does not 

grant the Director discreti<>n to Jinally determine that issue, as.RC. 3734.05{D){3){c) 

directs HWFB to •hear and-decide --all· disputed issues in an adjudication hearing." As 

the tribunal authorized to conduct an adjudication hearing on an applicant's request for 

a permit modificatic:>n, HWFB, not the Director, has the ultimate power to assess the 
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applicant's righttoreceive the modifjpatioo. ·Cf. In re Timkin Mercy:Medical Ctr. (1991), 

6'1 Ohio St.3d 81,, .. 84 (discussing naJure·ptan adjudiG8tionpearing) • 
• 'i ' . ·. . : ' . . . . ~ '• ·. ·. . .. 

Giv~n tbe -~~atutory requirernen~s, apH~llants .flf~lje HWFB could not grant 

the request for modification 1?eca4se the ·t986 and 1990 transfers of WTI partnership 

.. interests1. Without.·.CX)fl"eSponding. permit· QlOdifipati9n· proceedinQSi· negated WTl's . 
'•'. • • '•H,' ,•' 0 • -' '1 ''o 0,> • 0 • • •'' 

.. ~·- ·.:, ·¢t:>n~i~Oin{f sta~u$ ~$:'th~ "J?Pntiitte~;. . Uftde~inil'19 ~ppe·U~nt~' ,~r1!~r1tions,. is the natliJ.re 

. ef the .pem:iit originally .iss4e.dJQ WTI. WJl'sJ,984 permit expired five years after the 
·.. . ... · - : .. . ,._., '•' · . ..- . .,-.. . . 

·• .approval of !he tfi~I 9LUT:l·. res9lt~ .. _,A ,sybsequent r~Vi$ed .permit -was issued to. Wll .in 

draft form on A'1g·ust 21, .. 19~1, and t,he :revised permit was ·issuecLto WTI in._,final farm 
'. - .:~' . .. - . . . 

-on .December 18, 1991." By the. time the .. t991 final permit was issued;: . .all .Qf>the 
'· ·;.._:, •,f ' ··· • .,:- • . . .. . . 

. ·Changes··in m:rs:~pompositiemwere ce>rnpleted~: The .final,-revi~ed:pennit, was issued, to 
. ' ~ •. ,·. ' I . :' . , . • • ' ' 

. :the,;,same wn.partnerstiip·.·that :applieQ,.fQr; .. !the permit:modificatiqn-·at ··iss\je~'.. Accor;d.;. · 

ingly, WTI was th~ p~rmitte~ and could legitimately effect· a. 'permit modificatipn 
. . . , '· ... ' ; . ' . . ·. . ~. . . ' ':. . . ;' . . . 

pro~~diog ung~r- RC,. 3734,05(1)(2) ·and .the .corresponding administrative, :code . . . -.-· '-' . . . ' .· . . . . . ' .. ·. ··:;. . ' ~. . . . . 

provisions~ · Whjle·:HWFB. properl)[:oonsiderectWT'I· the•permittee, .• the modification was 

nonetheless necessary to address. (:Ompliancewith the· .. citing .crit~ria· rais.ed by the 1 ~~3 · 

Report. 

~pellants'. first assignment qf .error ·is ov~rrulecL ,.· .. :·. · : 

· ·Appellants'. J~econd '~~signi:n~Qf·Of'-..~rror· ·assert~~:the ·hearing 'examiner -..,.. .. _ -

.. improperly· excluded :Charles· ·H. ·::Waterman,• ~rn,· 1c<r:counseH for,; the applicant{ as· a 

witness. 
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Appellants communicated in their October 4, 1996 "Intervenor's Discov­

ery Responsen that they proposed to caU Waterman as a lay witness in relation to 

"communications with OEPA re [EEist Liverpoolfinci"r1erator ownership' issues? . (Doc. 

227 at 5.) The hearing examiner ruled that appellants eould not·. call Waterrrian as a 

witness because the proposedtestimony "could clearly come from oth~r sources," and 

:: because' .bf "other m.inierous legal issues. invoJved regarding representation of AJ)pli_; .. ·­

eant and the attomey-cliel1tprivilege -."(Oct. 23, 1996 Rulihg on Appli~nt's Mdtion 

In Umlne, doc. 24s;·at2.) Afthe'hearing, appellants atl~mptecfto'eall Waterman in 

-~-~-- _.··'"sJitte:rififtriimnm~Clusmfi;·Btit-::tne·5ean~ainiwpr-S'Ciu~i~~~a~d~~,=-

upon-'the prior ruling.' .,. · · 

-~- · · · The hearing examiner had the discretion to determine the· adrtiissibility of 

.·evidence, and bur· review is'.limited:to Whether the administrative tribunal abused its 

discretion. Rigby v. Lake City. (1990), 58 Ohio_ St.3d 269, 271; see, also, State ex rel. 

Crescent Metal Prodilctibns, · 1nc. ·v. Industrial Comm. (1900)~:· S1 Ohio st::2~ 280, 282 

. (applying abuse of -discretion standard• .()f ·.review·· to ·evidentiary determination by 

administrative tribunal). ·The term "abuse of discretion" connotes more than an' error of · 

law or judgment; it . implies · that : the court's attitude is unreasonable, ·arbitrary, or 

unconscionabfe; Bob Daniels Buick Co. v. General Motors Corp. (Oct. 13, 1998), · 

,. - Franklin App. No. 97APE12-1701-.-· unreported-(1998 Opinions 4747) (applying Blake- _ 

more v. Blakemore (1983), 5 Ohio St.3d 2·17, to an administrative determination) .. · 

-5843-
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Here, toe hearing examiner, ~dmitted into. evideope three 1990 letters 

extjiariged between Waterman an9 the ()EPI\ in which appellants contend \JY~terman 

, misrepr~seoted the. nature of tJ1e .. WTl partnersh,ip to the OEPA in an effort t(), "avoid 
·,' .. . ~' .. - I" : : . : • ' . -

[OEPA] scrutiny of th~ ownership transform~tions in:·the WTI partnership~". 'While 

appellants insist thatthe nearing examiner also -should have allowed them to int~rro­

.·;, -· -· · · · · ··;:gate· Waterman'.to:addy~-.~nA:~xpla,natiqn ·for his aeth1ns·':in,:authoring the:: 1990 .. lette(s~ 
' . . '-- . : ,·. . . • . ·' - <· - '·' . . '.· - . ~... •. . . . . .. -- -~ - . 

appellants have not qemon$y-ate.~ how Waterman~s testim,ony would have .provided 
. .. -~· ,. " .· ... ' . . . . 

additionar eviden~, ot wrrs . noncor;nplianqe ,with envirpnmental reg~lations.· The 

documentary. bc;i.sis for V\(atermart'$ te~~if!lony, the letters th.emsetves, ·hac:I already been 

admitted. Because appellants have failed to demonstrate that Waterman's testimony 
r·~ . . -~ .. 

: would have·contributed:any !~vidence·f~vqrabte·-to .aPRellants.beyon~:J:.that·· in the text of 
_; r , .·• . . ·.r .. . .. · · · ··'' :· · · ·-' · 

the letters already admitted ;into evidence~ -we. cannotrfind an abt,Jse of discretion. , See 

Evid.R 403(8); see, also, Arthur Young. & Co. v.,_Ke//y.(19,93); ·ea Ohio App .. 3d -~3. 
... i . . . - . . . . ,. . ' ·. . 

349, motion to certify the reqord Qis~issed; (1993), 67 Ohio St3Q 1462.· ., . ,· 

Appellant~ al~o ~rgue in :their second assignment of error that the hearing 
•: ·,_ '. ,,_. . -;. . .. · .. , 

examiner and HWFB -ignored evid~nce of the alleged fr~Lld effected by: Waterman's 

communication§ with ()EPA;. AppeUants contend that ·a :1989 Von Roll •.America; .. Inc. 
- ~- ' . -. ' - , ; \ - ,' . . . 

{"Von Roll") interQffice m.etnorandum and the 1990 Waterman l,~tters q~monstrate that· 
' ' .. · -. : .. , 

Von ·Roll was aware that ~VIT $Jjould .. have. ·appliecf for·. a ·permit modification !in the 

_planning stages of. its buyqlJt.of.the -WTI partners.' · --.. - , · ·"' .. 
;<.f 

...,. ........ · .... :..... . . . ~--... . 
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Waterman's alleged misrepresentation of the status of WTI to OEPA has 

limited evidentiary significance in relation·· to the citing crJteria set forth·.·· i'n . R. C. 

3734.05(0)(6)~ Nevertheless, the hearing examiner admitted irito evidence the 1990 
' . 

letters and the 1989 interoffice memorandum over objections·as. to relevance. WTl's 

failure to apply for a permit modification and the significance Of that omission were 

··clearly articulated· in· the 1993": Report. The ·administf~tive: tribuna(:oi;)hsidetfi!a=·the· · 

Report'ih its review of the compliance hisfory
1

of WTI, the·indivi_dual WTfpsrtnership 

entities: and the various offieers and directors· of fnose entities. · ·After a review' of that 

--~~---~~=-··· --~·~te~~fl~Aa:-1n~~~ve'"'comlJlt~r!~"h~tqty§_btmlilect~e§taft~tlMfia~!f!t"~tbe·'=·"··· 

hearing examiner ci>ncluded .thaf;;~the case does not;demonstrate a history ofo.sjgnifi-

cant noncompliance.":. (June. 20;c.~1997 Report and :Recommendation at 6, ·,,paragraph 

.22.) ··Given the substance· of the .. actmitted. evidence. ·rel~ting:to·~he purported· rn~$~epre­

sentation and the hearing examiner's . finding that the evidence did not illustrate 

significant non-comp1iancei:the record shows thaftne healing officer did 'not.ignore 

appellants' allegations. . ;:. . 

Appellants' second.assignment of error is overruled ... 

Appellants' third assignment ·of error asserts that HWFB improperly 

prevented them from· presenting evidence . relating to: Von Rolrs alleged unauthorized 

;, ··dealings witho:lraq, .. its- dealings:. with .. orgaD_ized .crime by an affiliate, its ..settling of 

smokestack emissions ("downwash") from-_the E~stliverpool facility. into the neigh~C?r­

ing community, its emission of untreated ("fugitive") gases 'from the facility, a gas leak 
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· ·incident at the facility,. fires purported\Y'·.occurring at the ·facility, the, adequacy of the 

·facility's emergency planning1 the ~~rcury level of smokestack emi·s~ions . during trial 

.:.burns of the incinerator, and allegations that Von Roll improperly subsidized the North 
. . , .. ' ~.. •' ' ... ·. .. . ., . . . 

Ohio Va,lley Air Authority ("N.O\f M~)i an agenqy that monitors the facility. · 

HWFB's scopt3 of .revieW' at.a ,permit modificatiQn adjudication h~aring is 

·•
1

-: . .re~W19ied py R.C~ ~734;09(0)(~).(pj, .Wtlich · inciicates that ldWFB, upon reeeipt- ot 0the 
application from. th~ Director, spall ~[p]romptly fix a date .for an adjudication hearing.::~ 

at Which hearing· the boa~~. ~.hall·· hear al')d. decide au · dispµted issues .b~tweefl the 

.par:ties .respecting the approv{l.(..or disappr()val ofthe applicaQon." (Emphasis adde~;;) 

In .tum; ·R~C; · 3734'.0S(O)(p) · set~.f9rtB :\~~ citing criteria HWFB must consider~ ,,13ecau$e . 
. . 

· :R;C; :S7·34;0S(D)(~)( c) limits· J:IWFB's::review-to .i_ssues .rela~img to ttie citing-:criteria;'·,~ny 

issue.$· not.relating to those,Cfiteri~:-may·propel'ly be· excluded :by ·the· heariAg ·examiner. . ' ' . . , .,,.,; ·'·"·'' ..... -·· ' ... ', 

· Here~· the hearing examiner admitted appellants' evidence concerning Y<>n °RQH's 
' . 

purported '.illicit arms .tr~ns~~!Rns With: Iraq and dealing$· with· organized ·.1crime,'.~ibut 

ultimately concluded the evidence of Von Roll's. alleged criminal activities· related:~to 

issues beyond the sqope of the,-petn'.iitm®,ification hearing. - '"' · 

RC. 3734~05(0){6)(f)'<iis the:only citing criterion'relatis;t.g directly to the 

owner <>r·operator of the facility;-~aU\of·the:·other criterja. relate1to f~cility tlesignraf'.ld 

operation. If the ·proposed transferee ·ha~rbeen 1invol:ved io. any prior aetivity· involving 

ha2:ardous ·waste; R: C. 37·34:05(0)(6)(f) · requires HWFB;···befdre· issuing. a: hazardous 

.. waste• facility installation and ,·op~rati()if pe"'11it,' to find thattqe :pt9posed :transferee: has 
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a history of compliance with RC. Chapters 3704; 3734, arid 6111, and, th~ federal 

Resource Conservation and Recovery Act. R. C. Chapter 3704 deals·wlth air pollution 

control, R.C. Chapter 3734 deals with solid and hazardous wastes, and R.C~ Chapter 

6111 deals with water pdlfution' confrdl. Appellants have not demonstrated how Von 

Rolf's purported dealings with Iraq and organized crime amount-to violations of those 

environmental' laws. . 
. ::~ .'· 

·As to R.C. Chapter 3734, R.C. 3734.44(8) prohibits HWFB from issuing 

or 'renewing a permit if any 'business concern required to ·be''liSted in the disclosure 

-~: , •. - .,.- "'""·-~----". ...... :.,. -~·-:- .~ .. -~~~~ -~-~--:·~-"!: '?"- -r-'f.--:- -, .. ~-'"" -.,,-·. -~ ·--: _ _,..-~.....,.pr--.. -.:-:: :::'""'7.--·~r" __, ___ , \.7 ·:·':'"'•·_:·. -,;;-,,,, , ... ~ .. _:·· .-·--·-. ,._ '. :f_·;f:::>)-- "-~-- <; :..,. -:,-.:-~~·: --, -··· ~~ ...-:-? ~ '-~. '. ·. 

·, , ,·==_;::Slateliieflt~t;f,lav4A~~en$fieial--iflter-esHnhttie~pplieant!S;aaSinesS--Aas'13'eeri~l'lvieted:~ .. ,,,,, .. , .···.·· · 
- ., .. ·-·. ··- - -·-- . ----- --------- -- ------ ---------------------------- ------- ·-~--

of various erimes, including unlawful transfer of firearms. Ttie evidence telating to Von 

RoWs dealings with Iraq consists of ·two newspaper articles. . Initially,· newspaper 

·articles ~re generally· inadrl'lissible -as evidence;of< the facts stated in-them. ·See,· e:g., · 

State v. Se/; (1996), 112 Ohio App.3d 688, 694.;.S95; Moreover, statements relating to 

Thomas Petrizzo's criminal fraud prosecution do not demonstrate that Von Roll was 

convicted of a Crime. 'Given the ·inapplicability of the ·evidenee of Von Roll's alleged 

illicit activities· to the specific citing criteria advanced in RC. -3734.05(0)(6), and the 

limited probative value of that evidenee in relation to the general issuance conditions 

set forth in RC. 3734.44, HWFB didnot err in granting the permit mddification over that 

evidenee~· ·. . •.. ·. ! , . ~ 

Appellants attempted to submit· evidence 0of WTl's allegedly improper 

payments to NOV AA by way of a "motion for leave to submit additional evidence," filed 
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after, the ·hearing. examiner iss~ed . .the J~pQrt. and. reCQrnmeodatjon tq . HWFl3. The 
. ' ' . . ' (. '···· . . ' : ."·. ·: ~. ' . : ·• ~ 

proffered evidence on '.the ,,,.s4.bjeqL9f pay\llen~p to NQVAA consisted solely of a 

newspaper article.containing.~ bullet~c:fJime.line,ofevents coricerniQg.NOVAA and WJI. 
' ' ·~ '·' ' ' '• • ' ' ; ;' _,, : e ~ ,,,~," • • > • 'A .; 

Appellants. argue t~at HWFB stiouW have investig.ated tqe alleged corruption within 

the monitoring agency. 
,.:: 

.·; '._. 

··.··Ohio. ~dm:Code:37~1-2o(D), whictl·govems .the a~judieation.h~aring·.··· 

ptopes~, indicates tna\ "[a]fter ·the conclusion of the adjudication hearing and prior to . - . . ..,. ... ' .. -· - . - . . , 

the filing with the board of a re,pc:>rt,. ~e:Q~faring examiner, upon motion of ~ pa[ty, Jri~y 
• ,. - • • • .. :. • • • 0 •• ". :· • ~ .. , • ··- • ,. • • • • ·-. •• ,;·~ r: . ··-. ···-. 

permit the parties to ~le newly .. discover~d .. eviden~ th~t oy due diligence , co~ld npt 

have,:been. ·discpy.ered p~ior to.me adjudication,.hearing.". •: Admissior.t.;Qf .agqi!iooal 
·- " . . ;.,• .,_ : . - - . .- ;_, ';~·, ·. ' 

evidence,after.;the conplu$.icm · of~ttte ... adjudication .hearing· is jn the .sound discretia,n,.of 
. ·.:' '·.:·~·:~:...,···: <'- - ·' .. · - . - - '· .. : ·' •: . ·, ~ - .- . ''. 

the- administr~tive tribun~L· Cf. Wo.zniak,v. Wozniak. (1 ~9a);· ~o. Ohio. App.3g 409 .~nd 
.. ."-.:,_. - . ' . - ' ~ ' '• •' .,•: ., - .· .. ·- . ~. - ~:;" . -

Douglas Elec.,Corp v. Grace (1.990).»70,.QhioApp.Sd 7 (applying comparable Civ.R 59 
···-.; ... ·· ·.,_ ·-_. -. ,· ·, ·:~_,.-.:·_:''" .. :~~- . . -~'.,.J: ·' ·-·- . . ':~ 

(,c;)(8)).. Although neither U1Ethe~,rin9. examin~r ~nor HWFB ruled pn .appellant~· inqt,on 
- ' • , .. '·· : ·: '" ': - • • •• • • • .... • • < •••••• : ~ 

for leave to file additional evideqce,~1 we a~s.ume, for tt)e purposes of . app~~I : ~~t 

app.ellant!?' . motion. was genied •. an~tU,)µs we ·examine tne denial underc :~e aouse .of 
.· . ·.· :( •· .· i-.. , , .. · .· .. · :.:,: . ,. •·. . ._ ,•' ·, • ' ·:··· ... J,-'.' 

disc,retion standard. See·Mau~t.v,. pa/171er (1994k94 Ohjo App~3d 764 .. 
',: ,.··. . · ... _·.. " 

. ·. · Apartfrom J9~ defici~cy . pre~ented in appellants'. repeated ~~li~qve .. ~n 

newspaper articles, appellants filed their motion on July 10, 1997, over two w~~~~,:,~~~r 

the hearing· .examiner ;filed· the :-report .. and. recommendation, wjth HWFB. The motion 

was therefore filed untimely ar:td properly .overruled on that basis. . Moreover, alth()Yf;fh 
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. evidence of alleged Illicit payments bears tangentially on Von Roll' s compliance with 

· environmental laws; appellants have failed to demonstrate that in the exercise of due 

diligence, they could not discover that evidence prior to the ~djudication ·· hearing. 

Although the newspaper article was published after the hearing concluded, the article 

refers to :events which occurred over the thirty-year period from 1967 to ·1997. Accord-

·'ingly, HWFB- did.not-abus~ its discretion ih overruling·-appellants' motiorifor .leave to 

fiie additional evidence. 

The remaining evidence.set forth in appel'lants'thfrd~assignmenfaf·erfor, 

=~- ~.~cc~c- -~- ~-:matmg;f.0J:10JM:lwasn~~'fij§lti\.le:;9ases~~a~~~s:.Jeak;ifleiief.lt~re~~f.9~F1_~1aflrting; = ~- -oc~- • ·- •· 

and the mercury levels of smokestack- emissions, was excluded primarily :b}'th~ hearing 

examiner's-ruling on WTl's motion -in limin~. Although the ·hearing exanl'iner admitted 

I I 

· somephotographs and limitedrtestimony from Alonzo Spencer, an East"Uvetpoot 

resident, the hearing examiner categorized the balance of the issues raised in appel­

lants' third assignment of error as "facility design matters"' Which were outside the 

· scope of RC. 3734.05(0)(6)(b), '(e), ·and (f). 

cates: -

In· supporti the hearing-examiner.quoted R.C. 37'34:05(1)(4)(a), -which indi-

. : . : . - ' . . .:.·_$ .: ~· 

· "The hazardous waste facility board shall approve or disap-
prove an application for a modification *** of a haz~rdous 
waste facility installation and _operation permit in accordance:· 
with division (0) of this section. *** No aspect of the pennit­
ted facility or its-~operations· that is not being modified shall':-. 
be subject to review by the board under division (0) of this 
section." .,, ·· · ·. , '.: . 
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Thus, although-.appel!a,nt~ contend th~t the·evidence· of d<:Jwnwash, .. emissions ·snould 

have been admitted, becau~e it illustrate~ the inadequate height of the wn facility's· 
. . , . - ' . ~ - . . - ' . . . ' 

. . smokestack, the limited purpose appellants artiCLJlated relates solely to facility design. 
. . ,, . . : . , .. ,_ .: ,., -· . . . - . ;., 

Notably, appellants qid, f'lOt. infqqn t~~, hearing examiner, nor do they indicate on 

appeal, which environmental .laws ()f, regula~ions the downwa.sh phenomenon contra-

. ·> · verjes. Instead, appetlants>.~rgu~. ·generally th1;1.t downwash rs unacceptable. .<3iven 
·: ..... . ,'. :· .... . ,-, .. - .· -. 

. 
those circumstances, the hearing examiner did not abuse his discretio!l in excl"-'.ding 

that evi~ence as be~~.fl9· O('lly_upq,p facility de:~ign~ . · 

The:remaining.evi9ence in appellants' .third_ assignment of error relates to 

. · Van Rqlrs compliance with various environmental .regulation~. as .well as.facility. design. 
. -· .· ,"' ,• . . . ' ' . ·-· ,,., ... 

. . \(on·.: Roi!/ as· the. :soJ .. e>owner. •e>f the foyr WTt · partm~rs since .. 199.1, t::was ._.ultimately 
: o'. ' .· , 1·. ·':'c'i- .. ··_. · · • ; · •. · ., · ·.··.. ' ' 

re~ponsible -for.the operation. of ;µ,e. WTI. facility through: the, management strudure ,()f 
" . .. . - ~ ·. ' '.· ,• . . . . . ': ' .. ·' . . . . :·-·; " . . . . 

in_terlocking directors and officers with the WTI .partners. Accordingly, at least evideo~ 

relating. to potential post:-1991>\l\JTI violations of eavirQnmental laws or the permitit~elf 
•. ' ' .- ;'. . •. , • .' . :· ' ·, I' . '• . • . '·. 

bears directly ~n Von Roll's compliance history .under RC. 37~.0p(D)(6)(f). h8e~u;:;e 

the applicant's ccnnpliaoce tJistofy,-was•clire.ctly,~t:rssµe, :the hearing.examiner improp­

erly excluded evidence of the gas leak, fire, mercury emission, and contingency plan •.. :. 

No.twith~\anding tl'le ~111pr()per:·exclu~ion of that evidence,. appellants have . ..,- .· ·. , ,.,,, . . . . . 

not demonstrated .. _tneY ,were. m~t$rially:'.prejudiced by:·the ,exclu$iog~ The hearing 
•• / • • • '. • •. • - ,: : ' - ·,· ·,-' O'' .,., 

examiner admitted a detailed cafuplianee history 'fr~m the staff. of the OEPA which 

reflects assessments from various monitoring agencies of the general types of evi-
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dance that appellants sought to admit. See, e.g., staff of OEPA Exhibit X (numerous 

OEPA letters concerning fires occurring in 19S5 ·and implement~tion of contingency 

plan and Von 'Roll letters reflecting changes implemented to safeguard against fires); 

staff of OEPA ExhibitW (numerous OEPA letters concerning fires occurring in 1994 

and implementation of contingency plan and Von Roll letters reflecting Changes 

implemented to, safeguard against fires; staff of OEPA Exhibit S (Nov. 16, -.1994 

compliance history citing WTl's failure to amend contingency plan in 1994); staff of 

OEPA Exhibit M (Jan. 14, 1994 NOVAA letter to OEPA discussing agency's concerns 
·- - - - ... -- . ----

c-~~==77-----~-----Wittl=W§JHWe~aScccemis$iOOSt,--'=St-aff=ef..~EPA-~ibit=J=(-eitiflg=W*l~-4~fftlf.e~Q=amefl~~-=~~~-c--7 

contingency plan in 1993); id. (Von Roll (Ohio), Inc. incident report, concerning fugitive 

gas discharge incident on Dec. 10, 1993 and proposed corrective measures); id. -

(Director's final findings and orders regarding excessive mercury emissions during 

March 11, 1993 trial burn). 

While the' admission of some evidence concerning fires, gas leaks, and 

mercury emissions and the exclusion of other evidence pertaining .to those subjects is 

inconsistent, appellants have to demonstrate prejudice;- appellants sought to present, 

through multiple witnesses, evidence that was significantly documented in the volumi-

nous compliance history submitted through the staff of the OEPA 

For the foregoing reason~. appellants' third assignment of error is 

overruled. 
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·.tiaY,ing. overrut.ecj appellan!s' tt)reE). a::;~ignm,~nts of ~rrqr, we. affirm the 

order of the Haz~rdous Waste Facility B9ar,d. 

Judgment affirmed . 
. .. 

. YOUNG, J., anp DESHLl;,Ri<R.J.; conrur. 
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