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IN THE cou.titt H:H.ttkioltJMONE ~LEAS 
MONTGoME:it~i ·:couNft·J :;cnrxo 

state of Ohio. ex rel 
Ll;!e Fisher 
Attorney General of Ohio 

Plaintiff, 
v. 

Van Dyne Crotty, Inc. 

Defendont • 

... 
.... "'_I' 

92 OCT ?.2 fJ! !Q'. 12 
Hfl!ri (i~ :-'.. : .·:· ... _.; ·:;T ·,-

rll .fl.l -: C.JUi\Case No. 
U1 wi r u r'l. r " s 

Judge 

P. 92. 

Plaintiff, state of- Ohio, by its Attorney General, Lee 

Fisher (nereinarter "Plaintiff"), having filed the complaint 

herein against Defendant Va.n Dyne Crotty, lnc. (hereinafter. van 

Dyne Crotty) alleging violations of Chapters 3734. and 6111. of 

the Ohio Revised Code, and the parties having consented to the 

entry of this Order, 

NOW THEREFORE, without the trial of any issue of fact oz: 

law, and upon the consent of the parties herel:o, it is hei:-eby 

ORDERED, AOJUDGED AND DECREED as follows: 

1. 'l'he Court has jurisdiction over l:he subject matter of 

this action pursuant lo Chapters l734. and 6111. of the Ohio 

Revised Code and thG regula.tions adopted thereunder, 'rhi;s 

Court has jurisdiolion over the partieis. Venue is proper in 

this Court. 'l.'he Compldnt l!lletea <s claim upon which relief can 

ba granted. 
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ll. PAR'l'IBS 

2. The provisions of this Consent Order shall apply end 

b~ binding ·upon the parties to thia action, their ogent~, 

officers, employeea, assigns, suooeaaor6 in int:ere:!lt and any 

per:rnn acting in concert, privily or participation with them 

who receives actual notice of this Consent Orcler whether by 

personal service or othei=wise. Van Dyne Crotty shall provide a 

copy of this consent oraer to each contractor· it employs to 

perform work. 1tem1ir;ea herein ancl each general contrector shall 

provi(le a copy ot th-is consent oraer to each of its 
"' :+4. -Jo 

subcontractors for such work. 

Ill. S.A'l'lSFACi"ION OF LAWSUli' 

3. Plaintiff has alleged in ils Complaint Lhat Van Dyne 

Crotty has operated a Facility located at 903 Brandt Pike, 

Dayton, Montgomery County, Ohio in violation of various 

provisions of the hazardous wasle aJld water pollut:ion control 

laws of Ohio, as set rorlh in Chapters 3734~ and 6111. of the 

Ohio Revised Code and the reQulat:ious adopted thereunder:' and 

that the Facility is subject to Final Jrindings and Orders of 

the Director issued on January lB, 1991 pursuant to §§3734.13, 

3134.JO, 3'745.0l and 6111.0l of the Revised Code. Van Dyne 

Crotty denies the allogations contained in the Complaint and 

nothing herein shall ho oonst;i:ued as an adl'\\iu13ion by the Van 

Dyne Crotty of the truth of any 0£ the Gllegations of £act gr 

law in ~he Complaint. Compliaµce with the terms of this 
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Consent Order shall con:stitule !'ull suti:s!eiction of eany civil 

liabi U ty by Van Dyne Crotty t:or those claims under such laws 

aMI regulations which have been alle{Jed in the complaint. 

4. This consent oroer shall not be construed to act as a 

bar to the authority of thg Plaintiff to $eek rGlief, by 

eep~rat.e action, for future violations of law.. The Plaintiff: 

may alao, if appropriate, enforce this Consent: Order, through a 

contempt.: oct;io1"l or otherwi:fe for future violation:!! of low which 

;,liso compriise viohtion:s of t:hifl Confleni:. Order. 

5, Thi:s Cori~cnt Order :shall not be con:strued 151;1 a15 · l,;ci 

preclude the State, pursuant to ~.c. §§3734.20 through 3734.27, 
•• 
~·-

Crom seeking to requir-e - thal Van Dyne Crotty conduct remedial 

or corrective action or aaaitional monitoring or testing at 

their facilitj,es as a resull. or waste heindling activities at 

such facD:i.ties, or from seeking l'eimbursement from Van Dyne 

Crotty for any such· actions or monitoring conducted by 

Plaintiff. 

6. Nothing in this Consent Order shall be construed to 

limit: lhe authority of the Plaintiff to seek relief for claims 

or:- conditions not alleged in the Complaint or addressed by this 

Consent Order. 

INJUNCTION 

7. van Dyne Crotty consenl;s and is hereby ordered and 

enjoined to comply with the terms of the Director•s Final 

Finijings and Orders of January 18, 1991 (or as subseca:uently 

modified and approved by Obi o ;EVA) which are attached hereto as 

Appendix A and fully incorporat9d by reference herein as an 

enforceable portion of this Consent Order. 
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e. Further, Van Dyne Crotty consents and is hereby 

ordered ond enjoined to comply with the work plan al! approved 

by Ohio EPA {or ~s ~ubi$equently modified tmd approved by Ohio 

EPA) which is attached as Appenaix B ana fully incorporatea by 

reference herein as an enforceable part of this Consent or~er. 

9. van Dyne crot t.:y cons~11ts and is hereby ordereo and 

enjoined to submit a written ·proposal, for Ohio EPA approval, 

within foX'ty-Uve (45) days of entry of this Consent Order / 

detailing an alt:ernaHve to prevent t:he further off-property 

migroi:ion of contaroinaticm e.e ref.:Juired by Ordera 4 end S of the 

January 10, 1991 Direotor•a Findings & Ordera and a schedule of 

compli~nce. If ~aid propo~al i~ not approved by Ohio Efh, Van 

Dyne Crol:ty is ordered and enjoined to resubmit the proposal, 

incorporaling Ohio r.:PA • s comments, w:l.tbin :Cit teen (15) O.ays of 

receipt of the comments. The;writtan proposal, as approved by 

Oh'i.o EPA, shall become an ent:orceable .part of this consent 

oraer. 

10. Van Dyne Crotty consents and is ordered and enjoined 

to implement the proposal, as approved by Ohio EPA. 

Cl'llL l>llNAL'U 

11. Van Dyne Crotty is ordered and enjoined to pay a 

civil penalty to Plaintiff in the amount 0£ Twenty-Five 

Thousand Dollars {$25,000.00). ·Payment sha 11 be made by 

delivering a cer.tif ied or cashier's check to Janice Miller. 

Administrative Assistant (or her successor) at the Office of 

the Attorney General. 30 East .Broad Streat, 25th Floo:r 1 

Columbus, Ohio 43266-0410 far tha~ amount, payable to the order 
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of wTreasurer, state 0£ Ohio" within len (10) days of ~ntry of 

t.his consent OrdeJ.'. such payment ll:hall be depoa i ted into the 

ha~ardous waste cloan-up account created pursuant to R.C. 

§3734. 20. 

STIPULATED PENALTlES 

12. Upon receipt of notification of violation or 

non-compliance with any of the requirements of this Consent 

Order, van Dyn9 crotly shall immodiataly and automatically be 

1iable for and shall pay a slipulated p0nalty to Plain~iff 

according to the following schedule; 

a.) 

b.) 

c.) 

o.) 

... .:\., -
For each day of each failure to meet 

(16y5 a requirement up to thirty (30) 
- $250.00; 

For each Ceiy o( each failure to meet 
a requirement from thirty-one (31) to 
aix~y (60) day5 - $500.oo; 

For each day of each failure to meet 
o 11egui rement from 1:1ixty-one ( 61) to 
ninety (90) days - $1000.00; 

For each aay of each failure 
a requirement from ninety-one 
one hundred twenty ( 120) 
$2000.00. 

to meet 
(91) to 
aays 

Stjpulated penalties shell be incurrad upon receipt of notice. 

13. Any paymgnt required to bo made under the provision 

of pera9raph · 12 of this Consenl Order ahall be made by 

delivorin9 a oer~iEied or oaehier'5 check(a) to ~onice Miller, 

Administrative Assics~ant (or her isuccessor) at Office of the 

Attorney Oeneceal, 30 l!:u:;t Bro~d Street, 25th l"loor, Columbus, 

Ohio 43266-0410 for the appropriate amounts within twenty (20) 

dciyrJ fi:om the df1te of the !ailure to meet tne requirement ·of 
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the Consent oraer# maoe payable to "Treasu~ar, State of Ohio," 

such payment Shall bQ depositod into the haeardoua wa~te 

clean-up account created pursuant to R.C. §3734,26. 

fQ~ENTIAL FO!WE MAJ~URB. 

14. In any action to enforce any of the provisions of 

lhi:.r Con5ent Order Defendant, van Dyne Crotty, Inc. may raise 

at that time the question of wh~ther it is entitled to a 

defense that its co11oucl was caused by reasons beyond it:s 

control such as, by way of Qxampl.e an(l no\; limi totion, i:lr::t of. ... 
GO(l# unusually severe weather condition~, 3trikes, C1Ct5 of war 

or civil disturbanoes, or orders o! any regulatory agency. 

Whilo Plaj,ntiff does not agree that 3uch a defense exists, it 

is, however, hereby agreed upon by the parties that it is 

premature at thi~ time to rnise and aojualcate the existence of 

such a de!en5e and th6t the appropriate point at which to 

adj-ud:i cote the existence of such a defense i~ at the time that 

en. enforcement action, if any, is commenced. Acceptance of 

this Consent Orller wi tbout a force majeure clause does not 

constitute a waiver by Defendant of any rights or defenses it 

may have urioer applicable law. 

BE'l'EN1IQ6 Qli' JUBIB.W:....cnQli 

15. This Court will retain jurisdiction of this action 

for the purpose of overseeing compliance with this Consent 

Order, until terminated in accord~nce with this paragtaph. van 
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Dyne crotty may tile a motion pursuant to Rule 60(B) or ·the 

Ohio Rules ·of Civil Proce6u re afler it has made all payments 

required by this Consent Order and thrfi.!e (3} years from eratry 

0£ the Cons(mt Order has lapsed. Ohio EPA may oppose auoh 

motion. 

\ 16. Def$ndant 3hall pay all court co~be of thiD oction • 

.. ~ ... ·' .··· .. .... 

APJ?~OVIW BV: 

LP.:E: FJSllBR 
ATTORNEY GENE~AL OF OHIO 

r-Eii&'Y~~ErFFs ·~f. - . 
A55i5tant Attorney 0 ne a~ 
I!:nvironrnontal Enforcoment 

Section 
30 E, Broad St., 25th Pl. 
Columbus, Ohio 43266-0410 

0788E.l-7 

···-·~··· . k~~--/fc;_ u. Y BL~TT R, Esq. 
Th mp5on, Hi e & Flory 
2000 Courthou~e PlGZG N.B. 
D~yton, Ohio 45402-1706 

Counsel. for Plaintiff · 
van JJyne Crotty, Inc. 

~xecutive v1ce Pres1Qent 
'l'itle 
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