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. @

BALDOCKX, Circuit Judge.

This case examines the relationship between the Resource
Conservation and Recovery Act of 1976 {"RCRA"), Pub. L. No.
94-580, 90 Stat. 2795, as amended by the Hazardous and Solid Waste
Amendments of 1984 ("HSWA"), Pub. L. No. 98-616, 98 Stat. 3221
(codified as amended at 42 U.S.C. §§ 6901-6981 (West 1983 & Supp.
1992)), and the Ccmpréhensive Environmental Response,
Compensation, and Liability Act of 1980 ("CERCZA"), Pub. L. No.
96-510, 94 Stat. 2767, as amended by the SuperZund Amendments and
Reauthorization Act of 1986 ("SARA"), Pub. L. No. 929-499, 100

_Stat. 1613 (codlfled as amended at 42 U.S. C §§ 9601 9675 (West

:;:1983 & Supp..lssz) and 26 g. s c. §. 9537 (West Supp, 1992))..

. :1ssue lS whether a state whzch.has been authorlzed by the T"aﬁ R
Env1ronmental Protecc10n Agency ("EPA") to "carry out" the state sk
hazardous waste program "in lieu of" RCRA, gee 42 U.S.C. § 6926 (Db)
(West Supp. 1992), is precluded from doing so at a hazardous waste
treatment, storage and disposal facility owned and operated by the
federal government which the EPA has placed on the national
priority list, gee id. § 9605(a) (8) (B), and where a CERCLA
response action is underway. See 42 U.S.C. § 9604 (West 1983 &

. Supp. 1992).

The- Honorable Earl E. O’ Ccnnor, Senior Judge, United States .
- District Court for .the District of Kamsas, sitting by de51gpatlon.

< ———_
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- hazardous’ waste have been'disposed of over .the years.

(]

The Rocky Mountain Arsenal ("Arsenal"! 1s a hazardous waste
treatment, storage and disposal facilitf’subjec: 0 RCRA
requlation, gee 42 U.S.C. § 6924(a) (West Supp. >992), which is
located near Commerce City, Colorado in the Denver mecropolitah
area. The United States governﬁent has owned the Arsenal since
1942, and the Army.operated it from that cime untcil the
mid-1980's. Without reiterating its environmental history, |
suffice it to say that the Arsenal is "one of the worst hazardous
waste pollution sites in the country." Daigle v. 11 oi .
972 F.2d 1527, 1531 (10th Cir. 1992) (footnote comitted). The

present litigation focuses on Basin F which is a 92.7 acre basin

- located within the Arsenal where millions of gallons of liquid

M i
. .

.Cbnéressuen;cted RCﬁh:ig.i§76.*£6 éééiét‘Eheféitiésfféodﬁﬁiésf.:
and scates in the'solutioﬁ of the discarded materials problem and
to provide nationwide protection against the dangers of improper
haiardous waste disposal." H.R. Rep. No. 1491, 94th Cong., 24
Sess. 11 (1976), reprinted in 1976 U.S.C.C.A.N. 6238, 6249. RCRA

requires the EPA to establish performance standards, applicable to

owners and'operators of hazardous waste treatment, storage and

~diSposa;“facili;ieé "as ‘may be ge;éssary=tg.pro;égt'hnman.heal;h~

.



and the environmenc."~ 42 U.S.C. § 6924(a; (West Supp. 1292).

The EPA enforces RCRA s:andards by requiring cwners and operators:
of facilities to obtain permits.z see 42 U.S.C. § 6525 (West 1983
& Supp. l§92), and by issuirg administrative compliance orders and
seeking civil and criminal penalties for violations. Id. § 6328.
The EPA may authorize states to "carry out" their own hazardous
waste programs "in lieu of" RCRA and to "i ssue and enforce permits
for the storage, treatment, or disposal of hazardous waste" so
long as the state program meets the minimum federal st:andards.3
42 U.S.C. § 6926(b) (West Supp. 1992). See also H.R. Rep. No.
1491(I) at 32, reprinted in 1976 U.S.C.C.A.N. at 6270 (under RCRA,

states retain "primary authority* to implement hazardous waste

programs) . However, RCRA does not preclude a state from adopting

flf?more strlngent requlrements for the trea:ment,_storage and

; .

.'dlsposal oﬁ hazardous waste.- 42 g. S.£ § 6929 (Wesc Sunp. 1992)
':_gg _;gg 1 Bridge Chem v. New J sev De ‘t of E

Drotection, 965 F.2d 1287, 1296 (3d Cir.) ("RCRA sets a floor not

: ‘Among the standards promulgated by the EPA are specific
requirements governing the closure of hazardous waste treatment,
storage and disposal facilities. See 40 C.F.R. § 264.228 (1992)
(closure and post-closure care); id. § 265.228 (closure and

post-closure care for interim status facilities). See also 1
Donald W. Stever, Law of Chemical R ion a Haz Wagtes,
§ 5. OS[Z][d][iii][A]. at 5-65 (19%1).

2

Pending permit approval, RCRA permitted preexlstlng hazardous
waste treatment, storage and disposal facilities to continue :

}-operatlng durlng the permit application process under "1nter1m

 status." 42 U.S.C. § 6925(e) (1) (West Supp. 1992).

3 Congress encouraged states to. develop their own hazardous
waste programs by directing the EPA to "promulgate guldellnes to
assist States in the! development of [such] programs 42 U.8.C.
§ 6926 (a)- (West 1983): :



a ceiling for state regulacicn of hazardous wastes"), zZerc.

denied, 113 S. Ct..602 (1992). Once the EPA authorizes a state to
earfy out the state hazardous waste program.in lieu ci RCRA,

"fa]ny action taken by {the] State (has] the same force and effect
as action taken by the [(EPA] . . . ." 42 U.S.C. § 6526{d) (West
1983). “The federal government must comply with RCRA or an

EPA-aucthorized state program "to the same extent as any

person . . . ."* 42 U.s.Cc. § 6961 (West 1983). In short, RCRA

provides "a prospective cradle-to-grave regulatory regime

. . . ; 5 .
governing the movement of hazardous waste in our society.” H.R.

Rep. No. 1016(I), 96th Cong., 2d Sess. 17 (1980), reprizted in
1980 U.S.C.C.A.N.. 6119 6120. See also 01d Br;ggg 8965 r.2d at

1292 (RCRA is prznczpal Fed.eral scatute regulating the

AT "
J g N

5,generatlon, transportatmon. and dzspcsal of hazardous wadtes )..4

o .

4 In Unj 3 Dep* E v. Ohio, 112 S. Ct. 1627

(1992), the Supreme Court held that federal agencies retained
sovereign immunity from state civil penalties imposed undexr RCRA.
"Id. at 1639-40. See also Mitzelfelt v. Department of Air Force,
903 F.2d4 1293, 1296 (10th Cir. 19%0). However, Congress recently
amended § 6961 to clearly provide that federal agencies are not
immune from such penalties. See Federal Facility Compliance Act
of 1992, Pub. L. No. 102-386, § 102, 106 Stat. 1505.

5 In 1984, Congress amended RCRA with the enactment of HSWA
-which sought to close. "various loopholes" that were allowing

... .millions of tons of hazardous waste to escape RCRA’s. control. .ggg"
" ."H.R. Rep. 'No. 198(I), Seth.Cong., 24 Sess. ‘19, reprinted inp 198% .

U.S.C.C.A.N. 5576, 5578.  Congress was concerned that- RCRA: was not.
. being "conducted’in a manner that controls. and prevents present. |
.and.- potencxal endangerment to- publlc health .and the environment"
_and ‘enacted ‘HSWA to prevent "future burdens on the™ 'Superfund'?”
‘program . . .. ." Id at zq. ;gn:;n;gd ;n 1984 U.s.C. C A.N. at -

§579. o—— ’
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Because RCRA only &pplied nrosnecc*ve y, = was "clearliy

inadequate" to deal witl "‘the inactive hazardcus waste site

- problem.’" H.R. Rep. No. 1016(I), at 17-18, zeprinred in 1980

U.S.C.C.A.N. at 6120. Consequently, Congress enacted CERCLA in
1980 "=o initiate and establish a comprehensive response and
financing mechanism to abate and control the vast problems
assooiated with abandoned and inactive hazardous waste disposal
sites." Id. at 22, reprinted in 1980 U.S.C.C.A.N. a:'6125. Among
its provisions, CERCLA required the President o revise the
"naticnal contingency pian for the removal cf . . . hazardous
substances" which would "establish procedures and standards for

responding to releases of hazardous substances . . . ." 42 U.S.C.

s 9sos(a) (wesc Supp.,lssz) §ee also 40 C.F. R- pE- 300 (1992)

uZWhen "any hazardous subscance ls released or there 1s a f;:

substantlal tnreat of such a release lnto the envzronment, CERCIA . " :

‘authorizes the President to

act, consistent with the national contingency plan, to
remove or arrange for the removal of, and provide for
remedial action relating to such hazardous

substance . . . at any time . . . or take any other
response measure consistent with the national
contingency plan which the President deems necessary to
protect the public health or welfare or the environment.

42 U.S.C. § 9604(a) (1) (West Supp. 1992). CERCLA finances these

;government response ac:zons through the Hazardous Subscance .
- Superfund §£§ _Q § 9611(a)(l), 26 U .S.C. § 9507 (West Supp..--'
- 51992), and permlts che government to seek re;mburSement from:

'resnonslble partles by holdlng them strlc:ly llable.A-id.

- ——— -
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S9 Z.K. Rep. No. 1016, at 17, 280 TU.S.C.C.A.N.

n
(B

9607(a).‘ See z
at 6120 (CERCLA establishes "a Federal cause of action in stric
liabili:y to enable [the EPA] to pursue rapid reeovery of the
costs . . . of [response] actions"). See, £.9., United States v.
‘Hardage, 982 F.2d 1436, 1443 (10th Cir. 1992). CERCLA also
requires the President to develop a national priority l;st, as
part of the national contlngency plan, which identifies
fpriorities among releases or threatened releases throughout the
United States* for government response actions, id. § 9605(a) (8).
See 40 C.F.R. pt. 300 app. B (1992), and the listing of-a
particular site on the naticnal priority list is a prerequisite to
a Superfund-financed remedial action at the site. 40 C.F.R.

§ 300. 425(b)(1) (1992) We note that Superfund monies cannot be

:used for remedlal actzons at federal faczlltles, 42 U S C.i

'f;fs 9611(e)(3) 1West Suop 1992), but CERCLA otherw1se anplles to-

the federal government "to the same extent both: procedurally and
substantively, as any nongovernmental entity." Id. § 9620(a)(l).
In short, CERCLA is a remedial statute "designed to facilitate
cleanup of envirconmental contamipnation caused by releases of .

® colorado v. Idarado Mipipg Co., 916 F.2d

‘hazardous substances."

6 Congress amended CERCLA in 1986 by enacting SARA after
realizing that CERCLA was "inadequate" to address the ,

- environmental threat presented by abandoned hazardous waste sites.
' .See H.R. Rep. No. 253, 99th Cong., 24 Sess.u54 55 (1985),; -
reprigted in 1986:U.S.C.C.A.N." 2835, 2836-37." -SARA' "buil(t] omn-

. existing. law and significantly strengthen{ed]. J{CERCLA] in all

. respects. (as well as] provid(ing] the EPA with approprlate
- flexlblllty and discretion in’ order to respond appropriately to

each site . . . " ;d at. s6, _en;;n;gd ;g 1986 U. S C .C.A.N. at
2838. ".-~f"- . . )



1486, 1488, 1492 (10th Cir. 1990), cert. denied, 12 S. CZt. 1584

- (1821) . ee aiso Daigle, 272 F.24 at 1833.

\ II.

In November 1980, the Army, as the operator of the Arsenal,
submitted to the EPA part A of its RCRA permit application7 which
listed Basin F as a hazardous waste surface impoundment.8
Appellants’ App. &t 412. By submitting the'part‘A RCRA
application, the Army achieved RCRA interim status. gég supra
note 2. In May 1983, the Army submitted part B of its RCRA permit
application to the EPA which included a required closure plan for
Basin F, Appellants’ App. at 508, and the following month, the
Army submitted a revised closure plan for Basin F. Appellants’

App. at 471. See also supra notes 1 and 7. In May 1984, the EPA

—lssued a notlce of deflcaency to the Army regardlng part B of its

RCRA permlt appllcatlon and requesced a rEV1sed part B appllcatzont"“‘t'

7 Obtaining a RCRA permit is a two-step process. Part A of the
permit application requires general information concerning the
facility, the operator, the hazardous wastes and the processes for
treatment, storage and disposal. See 40 C.F.R. § 270.13 (1882).
Part B of the permit application requires more detailed
information including a specific closure plan. See id. § 270.14.

8. As a hazardous waste surface impoundment, Basin F is subject
to specific RCRA regulations. See 40 C.F.R. §§ 265.220-265.230
(1992) (interim status standards for surface lmpoundmen:s).
Further, under HSWA, an interim status surface impoundment cannot
receive, store, or treat hazardous waste after November 8, 1988,
unless (1) it is in compliance with § 6924 (0) (1) (A) which requires
- . the "installation of two or more ‘liners," a "leachate collection -
‘gystem, " and groundwater monitorlng," or (2) it has at: least one

liner and there is no evidence that it 'is leaking, is locdted more.

that. a quarter mile from an underground source of drinking water,
and is-in‘’cémpliance. with the groundwater requirements applicable -
to RCRA permltted facilities. - See 42 U. S C. § 6925(3) (Wést Supp.
1992) .- _gg also id. § 6924(0)(1) S .



withiz sixty daye under threat of terminaction of the Army’s
interim status. Appellants’ 3r. Attach. i2. The Army never
submiczed a revised part B RCRA permit application to che EPA;'
rather, inﬂpecober 1984, the Army commenced a CERCLA remediz’
invesaigation/feasibility study (“RI/FS").9 Appellee‘’s App. at 9,
30.

Effective November 2, 1984, the EPA, acting pursuant to 42
U.S.C. § 6926(b) (West Supp. 1992), authorized Colorado to "carry
oue" the Colorado Hazardous Waste Management Act ("CHWMA"), Colo.
Rev. Stat. §§ 25-15-361 to 25-15-316 (1989 & Supp. 1992), "in lieu
of" RCRA. See 49'Fed. Reg. 41,036 (1984). That same menth, the
Army submitted its part B RCRA/CHWMA permit application to the

Colorado Department of Health ("CDH") which is charged with the

o N admlnlstratzon and enfarcement of CHWMA Appellanxs‘ App._at 473.v%

'"T.Notably, the: part B apglication ‘was: the same defltxenﬁ appllcatzonw}ia;

' chat -he Army subm;tted to the EPA in“June 1983. .;ﬁ.j:ﬁbt .

2 While most of the President’s CERCLA authority has been
delegated to the EPA pursuant to 42 U.S.C. § 9615 (West 1983), the
President delegated. his CERCLA response action authority under

§ 9604(a-b) with respect to Department of Defense facilities to
the Secretary of Defense. See Exec. Order No. 12,316, 46 Fed.
Reg. 42,237 (1981), ag amended by Exec. Order No. 12,418, 48 Fed.
Reg. 20,891 (1983), revoked by and current delegation of authority -
at Exec. Order No. 12,580, 52 Fed. Reg. 2,923 (1987). A RI/FS is
the first step in a CERCLA remedial action in order "to assess
-gite -conditions-and evaluate altermatives to the extent necessary
to select . a remedy." 40-C.F.R. § 300.430(a)(2) (1992).

":Interesclngly, the Army -initiated the RI/FS durlng the month.

- 'preceding HSWA's effective date, which" provided’ that RCRA. xueefzﬁ_z'f‘"

sratus. surface lmpoundments undertake corrective ac¢tion in order

to continue treatlng, storing and disposing ‘of hazardous waste . . . .-

. after November 1988. See supra note 8.  The Army-has gince - RS
maintained that its CERCLA response actidn precludes Colorado from )
enforczng_lts EPA delegated RCRA authority at :he Arsenal



surprisingiy, COH found the appiication, speciiicalilly tie closure
zlan Zor Basin F, to be unsatisfactory. Igd.

-~ CZonsequently, In May 1986, CDH issued its own‘d:af: sartizl
closure plan for Basin F to the Army, id. at 481, and Ia October
1986, CDH issued a final RCRA/CHWMA modified closure plan for
Basin F and requested the Army’s cooperation in immediately
implementing the plan. Id. at 3%3. The Army responded by
questioning CDH’s jurisdiction over the Basin F cleanup. Id. at
395-9s5.

In response to the Army‘s indication that it would not
implement CDH'sS closure plan for Basin F, Colorado filed suit in
state court in November 1986. Colorado sought injunctive relief
to halt the Army’s alleged present and future viclations of CHWMA
and o enforce CDH's closure plan for Basin F. The Army removed
che actmon co federal dzstrzct ccurt, and mcved co dlsmlss - |
Colorado's CHWMA.enforcemenc acclon.clalmang that -CERCLA s-
enforcement and response prcv151ons pre empt and preclude a staten
RCRA enforcement action with respect to the cleanup of hazardcus
wastes at the Arsenal." orado v. Uni S De of th
Army, 707 F. Supp. 1562, 1565 (D. Colo. 1989).

In June 1986, the Army announced that it was taking a CERCLA
interim response action with respect to Basin F. Appellee’s App.

at 20. In September 1986, the Army agreed with Shell Chemical
10 - | )

’éompan?‘_;onganlinterimﬂreSanae:acciqn injwhicn_snell"wculd“._

- 10,
"che Army and dLSposed of hazardcus wasces 1n Bas;n F.

.From 1946 to 1982, Shell 1eased a portlon of the Arsenal from

-11-



conSCruc: scorege tanks with a total capacczy ¢ four million
gallons to hold Basin F liguids. Zd. In Juze 1287, the Army, :che
EPA, Shell and Colorado agreed on a Basin T interim response
action which required tne Army to remove concaminated liquids to
the temporery storage tanks and contaminated siudges and soils to
a temporary holding area until determination of a final
Arsenal-wide remedy. Id. at 47-50. In August 1987, the Army
requested that Colorado identify potential applicable or relevant
‘and appropriate requirements ("ARAR's"), see 42 U.S.C. § 9621(d)
(West Supp. 1992); infra note 20, for the Basin F‘interim response
ection. and, in October 1387, the Army reguested comment on its
plan, see 42 U.S.C. § 9621(f) (1) (E) (West Supp. 1992); however,
Colorado did not respond to either of these requests. Appellee’s
;App at 2122 _ _' . . | | |
. In October 1987,_the A:my adv;sed Colorado that lt was . "
fiwlthdrawlng 1ts Stlll pendlng part B RCRA/CHWMA permlt appllcetlonipﬁf
' claiming that it was cea51ng operatlons of all structures ' ‘
addressed in the application and that it intended to remediate
Basin F pursuant to CERCLA. Appellants’ App. at 398-400. The
Army indicated that it would, however, comply with RCRA and CHWMA
in accordance with CERCLA’s provisions at 42 U.S.C. § 9620(i) and

§ 9621(d) (2) (A) (L). Id. at 399.

In December 1987, the Army transmltted a draft deCISlon

" décument ‘for the -Basinm F interim response actzon to the EEA Shell J'

and Colorado and Inltlated a thlrty day publlc comment perlod see
‘_42 U. S C § 9617 (West Supp..1992) Appellee's App. at 22: ;I#

- — . - [ . R . . -
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January 1988, the Afmy issued its decision document Zor the Basin
F irterim response action. Appelilants’ App. at S. Thereatfter,
‘the Army began the Basin F interim response action, and, Iz

' December 1988, completed the removal of eighe million gallons of
hazardous liquid wastes from éasin F, relocating four million
gallons to three lined storage tanks and four million galloms to a
double-lined holding pond; Appellee’s App. at 1l2. in addition,
the Army removed 500,000 cubic yards of ccntaminated'solid
material from Basin F, dried it, and placed it in a sixteen acre,
double lined, capped wastepile. Id. The Army also capped the
11 g4 |

In February 1989, the federal district court denied the

Basin F floor.

Army‘s motion to dismiss Colorado’s CHWMA enforcement action. The

district court relled on several provisions of both RCRA and

}}‘CERCLA lncludlng CERCLA's prov1sxon for the appllcatlon of state

'tf;laws concernlng removal and remed;al actlon at federal fac;lltles nf*

LI

1 The Basin F interim response action led several nearby
residents to sue for damages allegedly caused by the release of

airborne pollutants. _gg Dajgle v. Shell 0il Co., 977 F.24 1527,

-1532 (10th Cir. 1992). " The Basin F interim response -action also

. 'calls for the Army to incinerate the removed liquids. This. ‘has-

. -yet to be done. Final digposition of the solids remaining under ;
‘the’ Basin. F cap and .in the wastepile will be determined as part of
" the ‘remedial action for Whlch a flnal record of dECLSlon wzll be

lssued ln 1994. :

-13-
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not listed on the national priority lisct. Colorado v. United

States Pep’‘t of the Armv, 707 F. Supp. &t 1565-70 (citing 42
U.S.C. 5 9620(a) (4)). The district court Zound this provision to
pé particularly noteworthy in light of the fact that Basin F was
not listed on the national priority list. Id. Furthermore, the
district court expressed particular concern about the relationship
between the Army and the EPA, noting that the EPA’s "poténtial
monitoring of the Army’s Basin F cleanup operation under CERCLA
does not serve as an appropriate or effective check on the Army’s

13 and that Colorado’s involvement "would guarantee the

efforcs, "
sélutary effect of a truly adversary proceeding that would be more
likely, in the,ldng run, to achieve a thorough cleanup." Id. at

1570. Thus, the district court held that Colorado was not

RE

.._,.

v AddltLOnally, the distrzct court relled on RCRA s prcvis;on'
;regard.ng its:application to. federal facilities, 707 F. Supp de-
1565 (citing 42 U.S.C. § 6961), .and its citizen suit provision. -
Id. at 1565-66 (citing 42 U.S.C. § 6972).. The district coyrt also

relied on CERCLA'S provisions permitting a state to impose
additional requirements on the release of hazardous waste and
preserving all other.obligations or liabilities of persons under
other fsderal or state law, id. at 1569 (citing 42 U.S.C.

§§ 9614(a), 9652(d)), and CERCLA’s provisions concerning federal
facilities which indicated to the district court that CERCLA did
not atffect or impair the obligation of a federal facility to
comply with RCRA. Id. (citing 42 U.S.C. §§ 9620(a) (1),

9620(a) (4), 9620(1i)). _

13 The district court noted that the Army, as a responsible
party, has an "obvious financial interest to spend as little money
.and effort.as possible on the, cleannp," ‘whereas the EPA has the.

".responsxbzlxty "to achleve a’clean up-as quzckly and thoroughly as

‘possible . . . .%" 707 F. Supp. at 1570. . The district. court also .

"f:noted that the same Justice Department attorneys were- represen:zng.-'

'.;both ‘the Army and the. EPA desplte the cou:t s expressed ccncern
over a confl;cc._ Id.. . S ) )

" —————
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(1)

- precluded f£rom enforcing CHWMA, Dursuant D iIs EZFPA-delegated RCRR
authcrity, despite the Army’s cleanup effcrts under CERCLA. Id.
In March 1289, :the month following the cdistIict court's
"order, the EPA added Basin F to the national priority list.14 54

Fed. Reg. 10,512 (1989). The Army immediately moved for
reconsideration of the district court’s order in light of the
EPA’'s listing of Basin F on the national prioricy list.

In Sepcember 1959, CDH, acting in accordance with the
district court’s February 1989 order, issued a final amended
compliance order to the Army, pursuant to CDH’S authority under
CEWMA. The final amended compliance order resgquires the Army to
submit an amended Basin F closure plan, as well as plans and

schedules addressing soil contamination, monitoring and

mltlgac1on, groundwace* con:amlnatlon, and other identified tasks

'wifffor each unzt contaznlng Basln F hazardous was:e as requlred under5f7,

e

ﬁiéHWMA;. Appellants‘ App. an 96 103.. The flnal amended ccmpl;ance Qf-'

order also requlres ‘that CDH shall approve all plans and that ‘the’

14 Although the EPA had listed the Arsenal on the national
priority list in July 1987, 52 Fed. Reg. 27,620, 27,641 (1987),
Basin F was expressly excluded from the national priority list
"because the EPA believed that Basin F might be subject to RCRA
Subtitle C corrective action authorities and thus might be
appropvriate for deferral . . . ." 54 Fed. Reg. 10,512, 10,515
(1989). See also 48 Fed. Reg. 40,682 (1983) (describing EPA
policy of deferring national priority listing of sites undergoing
RCRA cleanup); 49 Fed. Reg. 40,323-40,324, 40,336 (1984). See
Powder V. , 968 F.2d4 66, 68
(D.C. Cir. . 1992).  When the EPA added Basin F to the natlonal .
.prierity list in: 1989, it lndlca;ed that: Basin F should not.have -
‘been-deferred from listing under the 'pélicy in effeé¢t in 1987
because it had stopped receiving RCRA. ‘hazardous wastes prior to
.July 26, 1982 arid did not certify- closure przor to January 26,
©1983. " 54 Fed. Reg at 10 SlS 10 516 & n. 2.- , .

e m——
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Army shall not implement any closure plan Or work plan crior oo
approval in accordance with CHWMA. Id. at 928.

As a result of the finai.amended compliance order, :the United
States filed the preseno declaratory action, invoking the district
court’'s jurisdiction under 28 U.S.C. § 2201. The United States’
complaint socught an order ffom the federal district courc
declaring that the final amended compliance order is "null and
void" and enjoining Colorado and CDﬁ from taking any'accion to

1s

enforce it. Id. at 13. Colorado counterclaimed requesting an

injunction to enforce the final amended compliance order,16

Zd.
at 35-41. On cross motions for summary judgment, the districc
court relied on CERCLA's provision which limits federal court
jurisdiction to review challenges to CERCLA response actions, gee.

42 U S.C. § 9613(h) (Wést Supp. 1992), and held that "[alny

"ﬁ 'attemnt by Colorado co enforce [] CHWMA would requlre [the] court

:}'to revmew the [Army 'S CERCLA] remed:al actlon .hifl prlor to [Lts][}'El*

comoletlon“ and that "({sluch a review ls expressly prohlblted by -

13 The United States filed the present action while the Armmy‘s
motion for reconsideration of the district court’s February 1989
order in Colorado’s enforcement action was still pending.
Following the district court’s ruling in the present case, the
district court dismissed Colorado’s earlier enforcement action
which was the subject of the district court‘’s February 1989 order.

16 Colorado also counterclaimed for civil penalties. The
district court dismissed this counterclaim on sovereign immumity

.. grounds, relying on this court’s opinion in Mitzelfelt v.

. Department.of Air Force, 903 F.2d 1293 (10th Cir. 1990). See -

. ‘United States v. Colorado; No.-89-C-1646 (D..Colo..June 19, 1990)
"(order). Although Congress-has. subsequently amended RCRA to

--expressly ‘allow .for- civil penalt;es to be enforced against. federal;
. facilities, gee supra note 4, Coloradc.has not appealed the -
. dlsmlssal of lts counterclalm for c1v1l penaltles. L

+ i,
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- [CERCLA] § 9613(h)." United States v. Colorade, No. &$-C-1846,

slip op. &t 10 (D. Colo. Aug. 24, 1991) (Mem. Crder & Op.). It is

- important to note that the districrt court distiaguished ics

earlier order, which held that Cclorado could enforce CEWMA
despite the Arﬁy’s‘CERCLA response action, Colorado v. nited
States Dep‘t of the Armmy, 707 F. Supp. at 1570, based cn the EPA’s
intervening listing of Basin F on the national priority list.
United States v. Colorado, No. 89-C-1646, slip op. at 4, 8. 1In
doing so, the district court appears to have implicitly relied_on'
§ 9620(a) (4), which provides for the application of state laws
concerning removal and remedial action at federal facilities not
listed on the national priority list, inbaddition to § 9613(h).

Based on this reasoning, the district court granted summary

';:_judgment to. the Unlted States on ltS clalms for declaratory and

jflngunctlve rel;ef, denled Colorado‘s tross motlon for summary

h

:.jndgment, and enjolned Colorado and CDH from taklng "any actlon to-

enforce the[] final amended comollance order." ;Q at 10- 11.
IIT.

Colorado filed a timely notice of appeal f£rom the district
court’s order giving us jurisdiction over this matter. 28 U.S.C.
§ 1291. Colorado contends that § 9613(h) is not applicable to a
state’s efforts to enforce its EPA-delegated RCRA authority, that

listing on the national priority list is immaterial ‘and that the

fdlstrlct court’ s order amounts to a- determlnatlon that- CERCLA

?T:'preemnts a state’ s EPA delegated RCRA authorlty contrary t°

-17- .



well-sectled orincj.t:.les.‘.7 TIz add*ﬁion co arguing that § 9613 (h)
bars C*lorado from enforcing i:-s .EPA- delegated RCRA authorizy, the
Unlted States alternat vely ccntends that CERCLA’S provision,
wnich grants the President authority to select the remedy and
allow for state input throngh the ARAR'S process, see 42 U.S.C.
§ 9621 (West Supp. 1992), bars Colorado from enforcing state law
independent of CERCLA. See Hill v. Tbarra, 954 F.2d 1516, 1525
n.4 (10th Cir. 1992) ("grant of summary judgment . . . may be
upheld on any grounds supported by the record").

We review a district court order granting or denying summary
judgment de novo, applying‘tne same standard as the district
court. Qgggég_gggggg;x*_ﬂg;gggg, No. 92-6101, 1993 WL 35384 at *2

(10th Cir. Feb. 16 1993) Summary judgment is-appropriate if

'ﬂ.'"thEre ls no genuzne lssue as to any materzal fact and .g;‘ -the -

"*:£¥5mov1ng party 15 entltled to a judgmen: as a macter of law.. Fed

'R civ. p. SG(c) In applylng th;s standaxd we construe the
factual record and reasonable inferences therefrom in the light
most favoreble to the party opposing sunmary judgment. Hardage,
No. 92-6101, 1993 WL 35384 at‘*2.

As this is a case of statutory construction, our job is to
effectuate the intent of Congress. -Céléradc v. Idarado Miging‘
Co., 216 F.2d 1486, 1494 (10th Cir. 1990), cert. depied, 111 S.

Ct. 1584 (1991). While.ou; starting point is the.statutory

. 17 CQlorado alsc argues that the dlstrlct court’s. order v1olates .
"the separation of powers doctrine by dllowing an executive branch. .
. agency. to dictate thé ocutcome of pending: lltlgatlon.' In light of

‘our holdlng, we need ‘not address thls argument.- oL e e
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language, Hallstrom v. lamook Ccuncy,

(1989), we must also look to the design of the statute as a wnole

and to its object and policy. Crandon v. Uniced States, 494 U.S.

152, 188 (1990). See algo King v. St. Vincent‘’s Hosp., 112 S. Ct.

S70. 5§74 (1991) (statute must be read as a whole because "meaning,”
plain or not, depends on context”). When Ccngress has enacted two
statutes which appear to conflict, we must attempt to construe
their provisions harmoniously. Negonsgott v. Samuels, 933 F.2d
818, 819 (10th Cir. 1991), aff’'d, No. 21-5397, 1993 WL 44242 (U.S.
Feb. 24, 1993). See also County of Vakima v. Ccnfederated Tribes
& Bands of Yakima Indian Naticm, 112 S. Ct. 683, 5§92 (1992)

("Courcs are not at liberty to pick and choose -among congressional

enactments, and when two statutes are capable of co-existence, it

'is'[our]'duty q_. absent clearly expressed congresslonal

i

Et,lntentlon to the contrarY to regard each as effect~ve.") | Even

when a later enacted statute is not entlrely harmonlous wzth an

earller one we are reluctant to find reneal by lmpllcatlon unless

the text or 1egislative history of the later statute shows that

Congress intended to repeal the earlier statute and simply failed

-to do so expressly. United Stateg v. Barrett, 837 F.2d 933, 934

(10th Cir. 1988). See also Kremer v. Chemical Constr. Corp., 456
U.S. 461, 470 (1982) ("an implied repeal must ordinarily be

evident from the language'or-operation of the statute") We turn
ow to the appllcatlon of these well settled rules of statutory

construction to this particular case.
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V.
The district court focused on CERCLA's provision governing
”’c1v1l croceedings which'grants federal courts_exclusive .
jurisdiccion over all actions.arising under CERCLA. 42 U.S.C.
'§ 9613(b) (West Supp. 1992). As the district court recognized,
§ 9612 (h) expressly limits this grant of jurisdiction by
providing, with exceptions not relevant here, that "[n]Jo Federal
court shall have jurisdiction under Federal law . . . to review
any ciaallenges to removal or remedial action selected under
"section 9604 of this title . . . .* Id. § 9613(h). However,
contrary to the districc court’s reasoning, § 9613 (h) does not bar
federal courts from reviewing a CERCLA'response action prior to
its completion; rather, it bars federal courts from reviewing any

challenges" tg a CERCLA response actzons. This lS a crltzcal

=

~':», dist;nctlon because an actlon by Colorado to- enforce the flnal

”fmamended compllance order, lssued pursuant to ltS "EPA- delegated

RCRA authorlty, is not a . "challenge" to the Army‘s CERCLA response
action. To hold otherwise would require us to ignore the plain
language and.structure of both CERCLA and RCRA, and to find that
CERCLA implicitly repealed RCRA's enforcement provisions contrary
to Congress' expressed intention.
A,

Congress clearly expressed its intent that CERCLA should work
“wfln conjunctlon wrth other federal and state hazardous waste laws
in order to solve this country s hazardous waste cleanup problem

.CERCIA's "savings provls;onf provides that ?In]othing-in (CERCLA]

-20- o
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shall affect or modify iz any way the obligacicns or liabilicies
of any personls-under other Federal or State law, including common
law, with respect'to releases of hazardous substances or other
pollutants or contaminancs." 42 U.S.C. § 9652(d) (West 1983).
Similarly, CERCLA‘s provision entitled "relaticnship to other
laws* provides that "[n]othing in [CERCLA] shall be construed or
interpreted as preempting any State from imposing any additional
liability or requirements with respect to the release of hazardous
substances within such State."” 42 U.S.C. § 9614(a) (West 1983).
3y holding that § 9613 (h) bars Colorado from enforcing CHWMA, the
district court effectively modified the Army’s obligations and
liabilities under CHWMA contrary to § 9652(d), and oreempted :

Colorado from imposing additional requirements with respect to the

.release of hazardous substances contrary to § 9614(a).,

As a federal faclllty, the Arsenal lS suhject to regulatron :t
under ‘RCRA. ' See- 42 v.s.c. § 6961 (West 1983) More 1mportantly,
because the EPA has delegated RCRA authority to Colorado, the
Arsenal is subject to regulation under CHWMA. Id. See also
Parola v. Weinberger, 848 F.2d 956, 960 (9th Cir. 1988) (§ 6961
"unambiguously subjects federal instrumentalities to state and
local regulation®"). While the President has authority to exempt
federal facilities from complying with RCRA or respective state

laws "Lf .he determlnes it to be in the _paramount lnterest of the

Unlted States,' id., nothlng 1n thls record 1nd1cates that the

"Person“ under CERCLA ;s deflned to include the Unlted States

.goverrment. 42 U.S.C. § 9601(21) (West Supp. 1992).
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Army has been granted such an exemption with respect o ics
activities at the Arsenal. Thus, Colorado has authoritcy to
enferce CHWMA at the Arsenal, and "[a]nj action taken by
[Colorado] . . . [has] the same force and effect as actic-~ taken
by the [ZPA] . . . ." 42 U.S.C. § 6926(d) (West 1983).
Notwithstanding Colordo’s RCRA authority over the Ezsin F
cleanup, and CERCLA'S express preservation of this authority,
§ 9613(h), which was enacted as part of SARA, limits federal court
jurisdiction to review challenges to CERCLAvresponse actions.'v
Congress’ =xpressed purpose in enacting § 9613 (h) was "to prevent
private responsible parties from £iling dilatory, :interim lawsuits
which have the effect of slowing down or preventing the EPA's
cleanup actzvztles. H.R. Rep. No. 253(1), 99th Cong., 2d Sess.

less (1985), rggrln;ed in: 1986 U S.C:Cih: N.-2835 2941 (emphaszs

'7f3added) Nonetheless, the language cf § 9613(h) does nct .

dlfferentlate between challenges by prlvate respcnszble partles-.f
and challenges by a state. Thus, to the extent a state seeks to
challenge a CERCLA response action, the plain language of

§ 9613 (h) would limit a federal court’s jurisdiction to review
such a challenge. See, e.qg., A;agama_v. EPA, 871 F.2d 1548, 1557
(11th Cir.), cert. denied, 493 U.S. 991 (1989).

Be that as it may, an action by a state to enforce its
.hazardous waste laws at a s;te underg01ng a CERCLA response actlon
is not necessarzly a challenge to the CERCLA actlcn. For example,
CDH's- final amended comnllance order does not seek to- halt the

Army’ sgBas;n Fulnterlm response actlon( rather-lt merely.seeks the

-22-



Army;s ccmpliance with CHWMA during the ccurse of the action,
which includes CDH approvali of the Basin F closure plan prior to.
‘implementation. Thus, Colorado is not seeking to delay the
cleanup, but merely seeking to ensure that the cleanup is in
accordance with state laws which the EPA has authorized Colorado
to enforce under RCRA. In light of §§ 9652(d) and 9614(a), which
expressly preserve a state’s authority to undertake such action,
we cannot say that Colorado's efforts to enforce its EPA-delegated
RCRA authority is a challenge to the Army’s undergoing CERCLA
response action.

The United States relies principally on two cases to support
its claim that § 9613 (h) bars any action by Colorado to enforce

the final amended compliance order. In Schalk v. Rgillx 900 F.2d4

’??“51091 (7th Cir.), cert. demied, 111 S. Ct.~509 (1990), the Seventh

.{; Clrcult held that § 9613(h) barred przvate c1tlzens from hr}ngzng
[ a CERCLA c1tlzen sult whlch challenged a consent decree between '
the EPA and a responszble party on the grounds that fallure to
prepare an environmental Impact statenent violated the National
Environmental Policy Act, 42 U.S.C. § 4321 et gseg. 900 F.2d at
1095. Responding to the citizens’ argument that they were not
challenging the remedial action but rather merely asking that
certain procedural requirements be met, the court held that
"challenges to the procedure employed 1n selectlng a remedy
'nevertheless lmoact the lmnlementatlon of the remedy and result 1n

. the same- delays Congress sought to avold by passage of the "
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écatute: the statute necessarily bars these challsnges." Id.
>1097. |
While we do not doubt that Coloradc’s enfqrcemenc of -ze-
fipnal amended compliance order will "impact the implementa--on" of
the Army‘’s CERCLA response action, we do not believe that ais
alone is enough to constitute a challenge to the action &=
contemplated under § 9613 (h). The plaintiffs in Schalk were
attempting to invoke the federal court’s jurisdiction under
CERCLA's citizen suit provision. See 42 U.S.C. § 9659 (West Supp.
1992). While one of the exceptions to § 9613 (h) ‘s jurisdictional
bar is for CERCLA citizen suits, such suits "may not be brought
with regard to a removal where a remedial action is to be
undertaken at the'site." Id. § 9613(h)(4). Thus, the CERCLA
.J#Tﬁ értzzen sult in _gg;;g was jur;sdlctlonally barred by the plaln .
iqilanguage of the sca:utee _gg 900 E 2d at 1095. _Q;grg A;ibﬁmé___ft:
"'"'Epp. 871 F.2d at 1557. Unlike the plaifttiffs ia, gl_xalk Colorads '

has not asserted and need not assert jurisdiction under CERCLA'S
citizen suit provision to enforce the final amended compliance
order:; therefore, Schalk’s reasoning does not apply.
Nonetheless, the plain languagé of § 9613 (h) bars federal
courts from exercising jurisdiction, hbn only under CERCLA, but
under any federal law to review a challenge to a CERCLA remed;al
A actlcn.‘ See 42 u. s C. §-9613(h) (West Supp. 1992) In Egézhﬁé_
ir—SEIL_!;_EILQKEQ_ 923 F 2d 1011 (3d Clr. 1991), the Thlrd Clrculr;ff'
lheld that §, 9613(h) harred the ﬁederal court frcm exerczs;ng |

—— e ———

federal queSC1on jurlsdlctlon..zs U.S.C,-S 1331,¢undgr the . a



Natianai Historic Preservation Act, 15 U.S.C. 3 470 et s=2g., in an
action which sought to stay the EPA‘s CERCLA responée action
pending determination of whether property qualified for nistoric
site status. 923 F.2d at 1021.

Like .Schalk, Boarhead is also distinguishable from che

present case. First, the plaintiff in Boarhead was a responsible
party under CERCLA; cherefore, permitting the plaintiff’s action
to proceed would have been contrary to Congress’ expréssed intent
in enacting § 9613(h). Moreover, the plaintiff’s complaint in
Boarhead sought to stay the CERCLA remedial action: thus, the
plaintiff’s action under the Preservation Act clearly constituted
a challenge to the CERCLA remedial action. Boarhead, 923 F.2d at

1015. See also Alabama v. EPA, 871 F.2d at 1559 (plaintiff’s

7Lprayer for- rellef seekzng to engoln the EPA from partlczpatlng in

QECERCLA remedlal actlon'ﬁbelle[d]" plalntlff‘s assert;on :hat zt
was not challenglng the remedlal actlon plan) Most xmnortantly,
the Boarhead courc S appl;catlon of § 9613(h) to the facts of that
case did not “"affect or modify in any way the obligations or |
liabilities" of a responsible party "under other Federal or State
law . . . with respect to releases of hazardous substances," gee
42 U.S.C. § 9652(d) (West 1983), and did not "preempt(] (the]
state from imposing any additional liability or_requirements with
respect to. the reléase of hazardous substancea." _gg igd.
35:9614(a$ -~ In llght of the plaln language of §§ 9652(d) and
,;9614(a),_and our respOHSlballty to gzve effect to all of CERCLA'
prov151ons oargga cannot control this case.' |

o e
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Not only is the district court’s coanstruction of § 9613 (h)
inconsistent wich §§ 9652(d) and ¢614 (a) of CERCLA, it is also
inconsistent with RCRA'’s citizen suit provision. See 42 U.S.C.
§ 6972 (West 1983 & Supp. 1992). While CERCLA citizen suits
cannot be brought prior to the completion of a CERCLA remedial
action, Schalk, 900 F.2d at 1095, RCRA citizen suits to enforce
its provisions at a site in which a CERCLA response action is
underway can be brought prior to the completion of the CERCLA
regponse action. ’

RCRA’s citizen suit provision permits any person to commence
a cifil action against any other person, including the United

States government or its agencies, to enforce "any permit,

fstanaard, regulatlon. condltlon' wequrrement pronlbltlon';or‘

3{4;order whlch has become.effect1ve pursuant to' RCRA 42 U S C

.§ 6972(a)(1)(A) (West Supp 1992) Such SUltS are prohlblted lf
the EPA or the state has already “commenced and is diligently
prosecuting® a RCRA enforcement action.- Id. § 6972(b) (1) (B).

See, 2.9., Supporters to Oppose Pglln;igg, Inc., v. Heritage Group,
973 F.2d 1320, 1323-24 (7th Cir. 1992). Federal courts have
jurisdiction over such suits and are anthorized "to enforce the
permit, standard, regulation, condition, requirement, prohibition,
or order . ,,._ 42 U S C. § 6972(a) (West Supp. 1992)

RCRA s c1tlzen sult prov1s;on also permlts any person 'to -

: commence a cavml actlon agaznst any other person, 1nclud1ng the

I,Unzted States government or 1 s agenc;esl.to abate an’ "lmmlnent

— 2 ———



and eubstantial endangerment to health cr the envircnmenc . . . .
Zd4. £ 6972(a) (1) (B).. These types of RCRA citizen suits are
preri: ted, not only when the EPA is prosecut_ng a similar RCRA
immirzent hazard action pursuant to 42 U.S.C. § 6873, but also whenj
the EPA is prosecuting a CERCLA abatement action pursuant to 42

' U.S.C. § 9606; the EPA is engaged in a CERCLA removal action or
has Zacurred costs to initiate a RI/FS and is "diligently
proceeding* with a CERCLA remedial action pursuant to 42 U.S.C.

§ 9604; or the EPA has obtained a court order or issued an
admizistrative order under CERCLA or RCRA pursuant to which a
responsible party is conducting a removal action, RI/FS, or
remedial action. Id. § 6972(b) (2) (B). Federal courts have
juriedicticn.over RCRA citizen imminent hazard'sui:s and are
au:hor zed "to rescramn any person who has con:r;buted or who is
contr.bntlng to the past or present handllng,_storage,_treatment
transoortatlon, or dlsposal of any SQlld or hazardous S '
waste . . . ." Id. § 6972(a).

By prohibiting RCRA citizen immiﬁenc hazard suits with
respect to hazardous waste sites where a CERCLA response action is
underway, while not prohibiting RCRA citizen enforcement suits
witk respect to sech sites, Congress'ciearly intended that a
CERCLA response action would not prohibit a RCRA citizen
enforeemen;vegit.; Because the deflnltzon of perscn" under RCRA

‘includes a -state, - 42 U.s. C. s 6903(15) AWest: 1983), Colorado ‘could
.: enfcrce RCRA ln federal court by relylng on RCRA 's c1tlzen _. L
' enfcrcement sult prov1szon, 42 U.S.C.=§ 6972(a)(1) (West Supp.. fﬁ

— —————
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1992), provided that i1 compiied wich the rsgquisite notice

provisions. See id. 5 6972 (b) (1) (A). See zlso HZallstrem v.
Tillamook Councy, 493 U.S. 20, 26 (1989) ("ccmjol:'_ance with . . .
notice provision is a mandatory . . . conditicz precedent f£or
suit"). Because CHWMA became "effective" pursuant the EPA’s

delegation of RCRA authority to Colorado, and the final amended
compliencegorder was issued pursuant to CHWMA, Colorado could
arguably seek enforcement of the final amended compliance order in
federal court pursuant to § 6972(a) (1). However, we need not
decide this issue. While Colorado’s counterclzim sought
enforcement of the final amended compliance orcder in the district
court. Colorado asserted the counterclaim soclely under CHWMA,

claiming that it'was‘compulsory pursuant to Fed. R. Civ. P. 13(a),

;1‘and seeklng to 1nvoke the dzstrxct court S. anczllary jurlsdlctlon.,

'f;SQ Abpellants‘ App. at 30. 'Tnus, we do not express any opznlon

" on whether federal court jurlsdlctlon over Colorado s counterclalm"

is proper under § 6972(&)(1)(A). Nonetheless, our discussion of

this provision is relevant to our determinaticn that Congress did

not intend a CERCLA response action to bar a RCRA enforcement

action, or an equivalent action by a state which has been
authorized by EPA to enforce its staoeAhazardous waste laws in
lieu of RCRA. '

A g,

Rather tHan - challengrng the Army s: CERCLA remedral actlon,

.Colorado is- attempclng :o enforce the requlrements ‘of lts

' 3federally author;zed hazardous waste laws and regulatlonsg

—rt—
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~ consistent with its cngoing duty to protect the health and

environment of its citizens. CERCLA itcself recognizes that these
requirements are applicable to a facility durizg the pendency.of a
CERCLA response action; See Moskal v. United States, 498 U.S.
103, 109-10 (1990) (statutes must be construed to give effect to
"avery clause and word"). Further, RCRA contemplates that
enforcement actions may be maintained despite &n ongoing CERCLA
response action, and we cannot say that CERCLA implicitly repealed
RCRA’s enforcement provision given CERCLA’sS clear statement to the
contrary. See Manor Csre, Tne, v. Vagkin, 950 F.2d 122, 127 (34
Cir. 1991) ("Congress did not intend for CERCLA remedies to
preempt complementary state remedies.l). While the decision to

use CERCLA or RCRA to cleanup a site is normally a "policy

: questlon[] approprlate for agency resolutlon," Apgche Powdg; gg,
;'y__tm;_;gL_a,;e_g 968 L 2d ss .69 (D c. Cir. 1992), the plaz.n

language of both statutes provzdes for state enforcement of lts

RCRA respon81blllt1es desplte an ongoing CERCLA response action.
Thus, enforcement actions under state hazardous waste laws which

have been authorized by the EPA to be enforced by the state in

. lieu of RCRA do not constitute "challenges®" to CERCLA response

~actions; therefore, § 9613 (h) does not'jurisdictionally bar

Colorado from enforcing the final amended compliance order.
V.

" Even lf an actlon by Colorado to. enforce the flnal amended#-

"igcompllance order would be a "challenge" to the Army s CERCLA

.resDOnse actlon. the plaln,language of §;9613(h) Would Only barwav

o e
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federal court f£rom exer:ising.jurisdic:ion over Colorado‘s acction.
Coloradc, however, is not required to invoke federal court
jufi;di::ion to enforce the final amended compiiance order.
Rather, Colorado can seek enforcement of the final amended
compliznce order in state court. Therefore, § 9613 (h) cannot bar
Colorado from taking "any" action to enforce the final compliance
order. i
The final amended compliance order was issued by CDH pursuant

to its authority under CHWMA. CHWMA not only authorizes CDH to
.issue ccmpliance orders, 1t also authorizes CDH to request the
state actorney general to bring suit for injunctive relief or
civil or criminal pemalties. Colo. Rev. Stat. § 25-15-308(2) (a)
AV(Supp 1992). _gg _lEQ id. § 25- 15- 309 (administrative and civil
”ipenalt;es). _Q-‘S 25 15 310 (crlmlnal offenses-penaltles).
o gggpg;g 42- U, s C § 6928(&)(1) (West Supp. 1992) (au:hor;zzng the -
" EPA to issue RCRA compliance orders,‘assess ci ivil penaltles ‘and
bring civil enforcement act:on); id. §_6928(d) (criminal penalties
for knowing violations of RCRA). Unlike RCRA-enforcement suits by
the EPA which must be brought in federal court, 42 U.S.C.

§ 6928(a) (1) (West Supp. 1992), CHWMA enforcement actions must be
brought in the state "district court for the district in which the
site or facility is . . . located" or in the "district in which
:";fhei'vio;ac_icn-c'accurs.-' Colp. Rev. Stac. §§ 25-15'-30-5»('2) (p),
.455;15:309(i5 (Supp 1992) As the operator of a federal facmllty

subjeCt to regulatlcn under CHWMA _the Army 1s subject to. process;

‘or sanctlon' of the Colorado snate c0urts wlth respect to K
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enforcement cf CEWMA. <2 T.S.C. § 6561 {West _283). Zecause
Colorado may bring an enfcrcement suit in state court, 3§ QélZ(h)
‘doéé not preciude Cslorado Zrom taking "any" action to enforce the
final amended compliance order.

VI.

By distinguishing ics February 1989 order, which recognized
that Cclorado conld enforce CHWMA with respect to Basin F, from
its order in this case, which enjoined Colorado and CDH from |
taking any action to enforce the final amended compliance, based
on the EPA’'s subsequent clacement of Basin F on the natiocnal
priority list, the district court also appears to have implicitly
relied on 42 U.S.C. § 9620(a) (4) (West Supp. 1992). Section 9620

sets- forth CERCLA's application toc federal faCllltles. Subsection

(a)(4) prov1des, in relevant pare, that “[s]tate laws concern;ng

"'fremoVal ;and: remedlal actlon, lncludlng State laws regardlng

-~

v:'enforcement, .shall aoply to removal and remedlal actlon ac
facilities owned or operated-by a department, agency,-or .
instrumentalit? of the United States when such facilities are not
included on the National Priority list." Id. Apparently, the
district court constrned this subsection as precluding the
application or enforcement of state laws concerning removal or
remedial action at federal facilities which are listed on the
natlonal pr;orlty llst. |

As the Unlted States candldly concedes, the. dlstrlct court s .

'".:eappllcatLOn of §: 9620(a)(4) is. ;ncorrect. _gg Appellee =3 Br.nat

. '36. At most. § 9620(a)(4) determlnes the controlllng law, not

- e——
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federal court jurisdiction cver actions Dy & stcate. Moresover, :the

aw

[ B

distrizt court’s reasoning ragards CHWMA as & statc
.@eeﬁcerning removal and.femedial action." While we recc gnxze-snat
CERCLA's definition of "removal and remedial actiom® is
conceivably broad enough to encompass certain RCRA corrective
actions, see 42 U.S.C. §§9601(23), 9601(24) {(West Supp. 1.992), we
believe that had Congress intended § 9620 (a) (4) to exclude stat:'es
from enforcing their EPA-delegated RCﬁA responsibilities, it would
have expressly said so. The district court’s reasoning is
contrary to § 9620(i) which expressly preserves the obligations of
federal egencies "o comﬁly with any requirement of (RCRA]
(including corrective action requiremencs)." 42 U.s.C. § 9620(1)
(West Supp. 1992). This prcvision indicates that Congress did not
ﬁlntend that RCRA or state laws authorized by the EPA to be _
:“ﬂenfcrced ;n lleu of RCRA to be eéulvalent to laws concern;ng
.removal and remedlal actlons . el o
Desplte the United States’ concession concerning she

incorrect application of § 9620(a) (4), it argues -.that the listing
of Basin F on the national priority list removes any doubt that.
Colorado’s enforcement of CHWMA at the Arsenal is precluded by

§ 9613(h). However, the nacional’pribsity list is nothing more
than “the list of priority releases for long-term femedial
- evaluatlon and response. .40 C. F R § 300 425(b) (1992Y I;

‘"serves prlmarlly 1nformatlonal purposes, ldentlfylng for the

States and the public those facilities and sites or other releases

1.



Tt

which appear 5 warrant remedial acticza. ~ep. lo. £48, :ssth

Cong., 2d Sess. 50 (1980). Placement cn the national criority

"list simply has no bearing on a federai facillicty’s obligation to

comply with stacte hazardous waste laws which fnave been authorized
by an EPA delegaticn of RCRA authority or & state’'s ability to
enforce such laws.

VII.

The United States altermatively contends that CERCLA’Ss
provision, which grants the President authority to select the
remedy and allow for state in@ut through the ARAR’s process, see.
42 U.S.C. § 9621 (West Supp. 1992), bars Colorado from enforcing
state law'independent of CERCLA. This is'a curiousjargument in

light of §§ 9614(a) and 9652(d) which expressly preserve state

. RCRA authority, and we find it to be without merit.

- While the United 'States does not dispute. -that.Congress. . .. .
intended states to play a role in hazardous waste cleanup, the

United States argues that the states’ role wnen a CERCLA response

19 The legal significance of a particular site being placed on
the national priority list is that "(ojnly those releases included
on the (national priority list] shall be considered eligible for
Fund-financed remedial action." 40 C.F.R. § 300.425(b) (1) (1992).
Given that federal facilities, like the Arsenal, are not eligible
for Superfund-financed remedial action, 42 U.S.C. § 9611l (e) (3)
(West Supp. 1992); 40 C.F.R. § 300.425(b) (3) (1992), placement of
a federal facility on the national priority list serves only :
informational purposes... See 54 Fed. Reg. ‘10,520, 10521 (1989) .

(EPA Listing Policy for Federal Facilities) ("placing Federal :
facility sites on the ([national priority list] serves -an ‘important
informatiomal function and lelps ‘to set priorities and focus -
cleanup efforts on those Federal® 51tes chat presen: the most

© serious prcblems r.. . _ D

e e,
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action is underway is confined to CERCLA'sS ARAR'S process.

Undoubtedly, CERCLA’'s ARAR’'s provision was intended to provide "a
'mééﬁanism.for state involvement in the selection and adoption of
remedizl actions which afe federal in character." Colorado -r. .
Idarado Mining Co., 916 F.2d 1486, 1495 (i0th Cir. 1990), cerr.
denied, 111 S. Ct. 1584 (1991). See also United States v. Akzo
Coatinags of Am.., Tnc., 949 F.2d 1409, 1455 (6th Cir. 1991) (ARAR'S
provisions "reflect Congress’ special concern that state interests
in the health and welfare of their citizens be preserved, even in
the face of a comprehensive federal environmental statute").
Nonetheless, nothing in CERCLA ‘supports the contention that
Congress intended the ARAR’s provision to be the exclusive means

of state involvement in hazardous waste cleanup.

- 205 CERCLA prOVldeS chat "[t]he Presldent shall selecc

“zppropriate remedial actions- determined: £o be necessary to. be ...
carried out ‘under ‘section 9604 .". .. which are in accordance wlthf, '

this section, and to the extent practicable, the national
contingency plan, and which provide for cost effective response."
42 U.S.C. § 9621(a) (West Supp. 1992). -Any hazardous substance
remaining on site at the completion of the remedial action may be
subject to a level or standard of control equivalent to any
federal or state ARAR, including RCRA or state hazardous waste
laws. Id. § 9621(d) (2) (A). The President has the authority to
waive federal or state ARAR’sS in selecting a remedial action under
certain circumstances. See id. § 9621(d) (4). When the President
waives ARAR’s with respect to federal facilities, the state may
seek judicial review in federal court, limited to the
administrative record, to determine whether the President’s
finding supporting the waiver is supported by substantial

" evidence.:' Id. §-9621(f)(3)(B)(i). 1If substantial evidence does

- not support the President’s ‘finding, a. court may modify the”

remedial actiod to conform to-the ARAR, ‘id. §- 9621 (£) (3){B)(ii);
however, if the state fails to establlsh that the President’s

~finding is not supported by substantial evidence, the state may
- pay the additional cost attrlbutable to meet;ng the ARAR. Id.
S § 9621(ﬁ)(3)(B)(111).. X . )

Tos i
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Concrary to the Uniced States’ claim, Co c:ada .S not
invading the President’s authority to select & CERCLA remedial
action. Rather, Colorado is merely insuring that the Army comply
with CHWMA which §§ 9614 (a) and 9652(d) of CERCLA expressly ‘
recognize is applicable. Sections 9614(a) and 9652(d) were
included within CERCLA when it was originally enacted in 1s80.
See Pub. L. No. 95-510, §§ 114(a), 302(d), 94 Stac. 2795, 2808
(1980) . However, the ARAR’'s provision was not enacted until the
1986 amendments to CERCLA. See Pub. L. No; ©9-499, § 121, 100
Stat. 1672 (1986). Certainly, Congress could not have intended
the ARAR’s provision to be the exclusive means of scate
involvement in hazardous waste cleanup as provided under
§§ 9614 (a) and 9652(d) when the.ARAR’s concept did not even come
into being until six years after CERCLA was enacted.

Mcreover, whzle the ARAR s prov151on requzres the Pres;den:
.';to allow a state to partlczpate 1n remedlal plannzng and to rev1ew*'
and comment om’ remea;al plans 42 U.S.C. § 9621 (£) (1) (West Supp
1992), it only allows states to ensure compliance with state law
at the completion of the remedial action. See id.

§§ 9621(d) (2) (A), 96%1(5)(2), 9621 (£f) (3). However, §§ 9614(a) and
9652 (d) expressly ccetemplate the applicability of other federal
and state hazardous waste laws regardless of whether a CERCLA

response action is underway. Given that RCRA clearly applies

o durlng che closure perlod of a regulated faCllltY, ggg 40. C F R.

§ 264. 228 (1992), id. § 265 228, the ARAR' s provision cannot be
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the exciusive means of scate invoivement. i tIie cieanup of a sice
subject to both RCRA and CERCLA authority.

" Contrary to the Uaited .States’ claim, germictting state
involvement in hazardous waste cleanup outside cZ CERCLA’s ARAR'S
process, based on independent state authority, does not render the
ARAR's process irrelevant. When a state does not have independent
authority over the cleanup of a particular hazardous waste site, |
the ARAR'’s prcvision insures'thac states have a meaningful voice
in cleanup. However, when, as here, a state has RCRA authority

over a hazardous waste site, §§ 9614(a) and 9652 (d) expressly

preserve the state’s exercise of such authority regardless of
21

whether a CERCLA response action is underway.

; The'Unlted States relles on. I { 3

-'to support its claim that the'ARAR’Ss prov1szon prcvzdes the
-"exclusive means for state. ‘involvement in the cleanup of a:

- hazardous waste site where a CERCLA response action is underway.
In Idarado Mining, we held that § 9621(e) (2) which authorizes a
state to "enforce any Federal or State standard, requirement,
criteria, or limitaticn to which the remedial action is required
to conform under" CERCLA in federal district court, did not
authorize the district court to grant a state injunctive relief in
the state’s CERCLA response cost action. 916 F.2d4 at 1494.

Unlike Idarado Mining, Colorado here is not seeking to broaden its
§ 9607 response action authority or § 9621 (e) (2) ARAR enforcement
authority under CERCLA. ,

: In AKzo Coatipgs, the Sixth Circuit held that the terms of a
consent decree between the EPA and a responsible party "set the
. parameters of relief. available to the state" against the ‘
. -responsible party, and § 9621 (f) precluded the state frcm pursulng o
alternative state remedies against the responsible party. 949 -
F.2d at 1454-55. Unlike the state in Akzo Coatings, Colorado is -
-agserting its independent EPA-delegated RCRA authority rather than
: challenglng the selectlon of.a CERCLA remedy. :

¢ ———
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B.

The United States also argues that to alilcw Colorado to
enforce the fiInal amended compliance order would violate CERCLA'S
provision that "([n]o Federal, State, or local permit shall bé
required fcr the portion of any removal or remedial action
conducted entirely onsite, where such remedial action is selected
and carried out in compliance with (§ 9621]." 42 U.S.C.

§ 9621 (e) (1) (West Supp. 1992). While this provision arguably

conflicts with §§ 9652(d) and 9614 (a) when a state has been’

authorized to issue and enforoe RCRA peimits, the facts of this
case do not require us to reconcile the potential conflict. The
final amended compliance order cdoes not require the Army to obtain
a permit; ratner, it merely requires the Army to maintain its
;nterlm sta:us durlng the closure period as required by both RCRA
and CHWMA -Tn order ;o do so, the Army musc update lts exlstlng

RCRA/CHWMA permlt appllcatlon co lnclude all unlts currencly

concaznlng Basin F hazardous'waste. Appellan:s- App. at 101.

Thus, enforcement of the final amended compliance order would not

vioclate § 9621 (e) (1).
V c.

The United States also directs us to CERCLA's section
governing " ([s]ettlements," 42 U.S.C. § 9622 (West Supp. 1992), and
specifically its provision, within:the *[s]pecial notice
procedures' subsectlon. entltled "[1]ncon51stent response actlon.
Id. § 9622(e)(6) Thls provision states that -

[w]hen either the President, or a potenclally
respon51ble party pursuant to an adm;n;scratlve order or.

e e
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consent decree under [CERCLA], has izitiated a remedial
investigation and feasibility study £or a particular
facility under this chapter, no potentially responsible
party may undertake any remedial action at the faciliitcy
unless such remedial action nas been authorized by czhe
President.
Id. While the relevance of § 9622(e) (6) to the present czase is
unciear, the United States relies on the EPA’‘s interpretation of
this provision in a policy statement concerning the listing of
federal facilities on the national priority list. See 54 Fed.
Reg. 10,520 (1989). 1In the course of discussing why it would not
apply its policy of deferring placement of RCRA-subjected sites on
the national priority list to federal facilities, the EPA
recognized that when it undertakes a CERCLA response action at a
site subject to state-delegated RCRA authority, a conflict may

o arise "from the pverlap of the ccrrective action authorities of

'ibg.che‘ewo statutee. : _g at 10, 522 The EPA takes the poeltzon s

;Zﬁfthat § 9622(e)(6) grves the ERA flnal authorzty cver the remedy
t“when the confllctlng views of the EPA and a2 RCRA- author-zed state

cannot be resolved in regard to a smte_where a RI/FS has been
initizted. Id. at 10,523. In the EPA’'s view, § 9622(e) (6)'s
authorization requirement applies, not only to a potentially
responsible party’s independent remedia; action, but also to any
action by a party which has been ordered Ey the state under its
RCRA authority "as both types of action could be said to present a

- _potentlel confllct w1th a CERCLA authorlzed actlon. _d Thus,“
in the case of a confllct between the EPA and the state,
§ 9622(e)(6) authorizes the EPA to wlthhcld authorlzatlca to a

e potentlally responsxble party frdm goang forward with a RCRA
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corrective action ordered by the state. Id. Not surprisingly,
the United States argues for deference to the EPA's interpretatiqn
of § 9622(e) (6). See Hill v. National Transg Safety B . 886
f.Zd 1275, 1278 (10th Cir. 1989).

The EPA's interpretation of § 9622 (e) (6) has several
problems, not the least of which is that it permits the EPA to
preempt state law contrary to § 9614(a) and to modify a
responsible party’s obligations and liabilities nnder state RCRA
programs contrary to § SGSé(d). Section § 9622 (e) (6) makes
absolutely no mention of ﬁCRA~authorized state actions, and it
seems highly suspect that Congress intended this provision which
is buried within a subsection entitled "notice provisions" in a

section addressing settlements with private responsible parties to

-?yresolve confllcrs between state RCRA laws and CERCLA response
. actlons,; §eg H R. Rep. No. 253(1). 99th Cong., 2d Sess. 100 .
'(1985). _32;__§§Q _g 1986 U. s C. C A N. 2835 2882 (§ 9622 was'}ﬂ:‘”

"des;gned to.encourage and facilitate negotiated private party
cleanup").

Moreover, applying the EPA’'s interpretation of § 9622 (e) (6)
to federal facilities is contrary to the plain language of
CERLCA’s section specifically addressing federal facilities. 42
U.S.C./S 9620 (West Supp. 1992). Congress expressly provided

Wlthln the federal fac1llt1es section that "[n]othlng in thls

, sectlon shall affect or impair the cbllgatlon of any department

agency or lnstrumental;:y;of the United States to comply with any
requirement oga[RCRA] (incinding'correetive action requirements);"
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Id. § é620(i). While the EPA takes the position that i:ts
interpretation of § 9622 (e) (6) is not inconsistent with § 9620(1)
-because RCRA requireménts can be achieved'throughlthe ARAR'S
process pursuant to § 9621(d)(2), 54 Fed. Reg. at 10,526, the
ARAR’s process cannot be the exclusive means of a RCRA-authorized
state’s involvement in the cleanup of a RCRA-regulated site
because otherwise a party’s obligations under other federal- and
state hazardous waste laws would be modified during the closure

- period contrary to § 9652(d), and state law would be preempted
contrzry to § 9614(a). See supra. By the same reasoning, if the
ARAR's process constituted a state’s sole means of enforcing its

RCRA program at a federal facility, the federal agency’s RCRA

obllcatlons prior to completion of the CERCLA remedial action

-—l“ s
».-r

woald be_“affected or lmpazred“ contrary to che plaln language ofi :
§ 9620(1) dgg H R Rep. No..253(I),_at 95 ;gg_;g;e_ _g 1986
U S.C.C.A. N. ‘at 2877 (federal facllltles sectzon prcv1des the
public, states, and ([the EPA] increased authority and a greater
role in assuring the problems of hazardcas substance releases are
dealt with by expeditious and appropriate response actions").
Finally, § 9622(e) (6) is triggered by the initiation of a
RI/FS. The federal facilities provisicn-requireS-federal agencies
to commence a RI/FS within six months after the facility is
included on the natlonal prlorzty list, 42 U.s.C. § 9620(e)(1)
"(Wesc Supp 1992), and commence a remedial actlcn'w1th1n flfteen
mqnths of the study‘s ccmpletion, id. § 9620(e) (2), wh}le at the

same time providing that this sedtion does not .afféct or impair



5620(1).

(4]

the agency's RCRA corr=scrive action requirements. 4.
Certainly, Congress cculd not have intended to require a RI/FS and
RCRA compliance in one section while act the same time barrdng:RCRA
compliance when a ﬁI/FS‘is initiated in another section. As
summed up by one commentator, "if placement on the (national
prlorlty list], completion of a RI/FS, and initiation of remedial
action pursuant to [§ 9620] does not lmpalr RCRA obligations, mere
initiation of the required investigation cannot have this effect."
Joseph M. Willging, Why the EPA‘s Current Bolicies on Botemcial
CERCLA-RCRA Authority Conflicts May be Wropng, 1 Fed. Facilities
L.J. 69, 82-83 (Spring 1290). o

Because the EPA’s interpretation of § 9622(e) (6) is "contrary

to the plain and sensible meaning® of §§ 9622, 9614(a) and

.-A9652(d), and when appl;ed to federal facxlltles. § 9620, we do

.;%not afford 1t any defe*ence.. 3111 886 F :2d at 1278 (quocatzons h':f
'.omlttedl. In our view, § 96#2(e)(6) does noc bar a scace frmm R
erercising its EPA-delegated RCRA authority at a federal facility
where-a RI/FS has been initiated.
VIII.

We REVERSE the district court’s grant of summary judgement
for Plaintiff-Appellee, the United States. We REMAND to the
district court with instructions to VACATE the order prohibiting
Defendants-Appellants, Colorado and CDH, from taking any action to
enforce the flnal amended compllance order and for further

-t_proceedlngs con51stent wmth thls oplnlon. .'j
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Attorney General
Lee Fisher

MEMORANDUM

TO: Nancy Miller, Deputy Chief Counsel
FROM: Jack Van Kley, Chief ~VE

Environmental Enforcement Section
DATE: May 13, 1993

RE: Decision in U.S. v. State of Colorado

Enclosed for your information is the decision of the Court
of Appeals for the Tenth Circuit in U.S, v. Colorado. You may
recall that I wrote an amicus brief on behalf of twenty-two
states supporting the State of Colorado in this case. We have
been successful beyond my wildest expectations. The Court of
Appeals destroyed each and every one of the Fed's arguments
which have been driving the states crazy at & 3
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cc: EES Attorney
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