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ANN McMANAMON, J.: The Attorney General for the State of .
Ohio sued Thermal-Tron, Inc. and its president, Akréﬁ Habib, for
operating two infectious waste incinerators in contravention of
Onhio EPA air contaminant emission standards and the terms of the
company‘'s permit to install. (R.C. 3704.05(A}[{C] and ([H]).
I<llowing a bench trial, the court entered a verdict for the
A+t rney General, enjoined the operation of the Thermal-Tron
inc-nerators, and ordered the defendants to pay a $41,300 fine.
In a timely appeal, Thermal—Tron and Habib raise six assignments

of error.l Upon a review of the record, we affirm.

In their first assignment of error, Thermal-Tron and Habib
¢".zllenge the trial court's finding that the company operated in

v .olation of R.C. 3704.05.

A reviewing court will -not reverse a judgment supported by

¢- ¥ retent, credible evidence as to each material element of a

casv. C.E. Morris Co. v. Foley Constr. Co. (1978), 54 Ohio St. 2d
z79. Every reasonable presumption must be made in favor of the
judgment and if the evidence is susceptible of more than one
construction, this court must give it that interpretation host

consistent with the wverdict. Seasons Coal Co. v. Cleveland

(1¢84), 10 Chio St. 3d 77. Finally, the determination of witness

L see Appendix.
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credibility rests with the trier of fact. State v. DeHass
(1967), 10 Ohio St. 2d. 230.
R.C. 3704.0S5 states, in relevant part:

“(A) No  persons shall cause, permit, or allow
emission of an air contaminant in violation of any rule
adopted by the director of environmental protection
under division (E) of section 3704.03 of the Revised
Code, unless the person is the holder of a variance
issued under division (H) of section 3704.03 of the

Revised Code, permitting the emission of the
contaminant in excess -of that permitted by the rule."

"Xk Kk

“(C) No person who is the holder of a permit
issued under division (F) or (G) of section 3704.03 of
the Revised Code shall violate any of its terms orx
condition.

"k &k

“(H) No person shall violate any order, rﬁle or
determination of the director issued, adopted, or made
under this chapter.*

In March and May 1987, the Ohio EPA issued permits to
Thermai—Tronb}to instail two 1incinerators at the company's
Cleveland facility. The permits provided for a Total Suspended
Perziculates (“TSP“) limit of .1 pound per one hundred pounds of
Vqsté charged; é Hydrogen Chloride (HC1l) 1limit of four pounds
prer hour; and no visible emissions or odors in the exhaust gases
cf the incinerators. Thermal-Tron was required to demonstrate
compliance with these emission limits through stack tests. The
permits also prohibited the burning of. Type V and/or Type VI
wastes until performance tests were conducted on these wastes.

"Finally, the permits provided that the company-.was to apply for



conditional permits to operate pursuant to Ohio_Adm. Code 3745-
35-02(H).

After receipt of the permits to install, Thermal-Tron began
stack tests on incinerator no. 1. The first test was conducted
on November 30, 1987 and revealed iSP emissions of Lé3 pounds per
one hundred pounds of waste and 4.89 pounds per hour of HCl. In a
Ja...;ary 29, 1988 letter to Hébib, the Cleveland Division of Air
-1 Xlution Control (“DAPC") found that this stack test failed to
demonstrate compliance with the emission limits. The letter
 \further noted Thérmal—Tron's failure to apply for a conditional
perait to operate and stated:

“Further, the subject incinerator should only be

‘operated in the interim for ‘'shake down' purposes in

preparation for testing since any other operation may

subject you to enforcement actions and civil

penalties.”
Two day§>later, Habib sent a letter to the DAPC requesting a
cconditional permit to operate and outlining changes he intended
to institute in order to bring the incinerator into compliance.
Hal-:b subsequently provided the DAPC with further information as
i caested b;t no action was taken on the conditional permit. On
March 22, 1988, the DAPC, however; forwarded an “Enforcement
Action Request"“ to an EPA staff attorney.

Habib subsequently installed a scrubdber system on
incinerator no. 1 and scheduled a stack test fQ:'June 29, 1988.
The test revealed HCl emissions of .5 pounds p=r hour, but the

TSP level exceeded permissible limits. Habib iniormec¢ the DAPC

of intended modiiications and scheduled a thiri stack test for



Gctober 12, 1988.:. This test also failed to demonstrate :
compliance with the TSP emission limits. The r'ec"ordm» demonstrates
Thexmal-Tron successfully completed :a stack test for bT)th TSP
and HC1 in August 1989, six months after the Attorney General
filed this action againét the company. |

The Attorney General presented evidence at trial that
Thermal—'l‘ron operated from September 1987 through March 1988 and
from September 1988 through February 7, 1989, despite its lack of
a conditional permit to operate and its failure of three stack

.\tests. Douglas Seaman, Chief of the Bureau of Industrial Air
.follution for the City of Clevéland, reviewed Thermal-Tron's
waste manifests, burn logs and temperature recording charts and
_testi.fi'ed that the company was involved in actual operations
fonz to eight hours a day, five days a week. In addition to the
hours and regularity of operations, Seaman based his conclusions
on the. volume of was;te burned. The Attorney General presented
hundreds of wastre manifestsA detailing the tYpe and amount of
waste received by Thermal-Tron from area hospitals and cther
waste generators. Finally, Seaman testified a required
performance test for cobalt was not conducted until November 20,
1988.

John Curtain, an engineer with tbhe Cleveland DAPC, testified
that “shake-down" or “debugging" operations are conducted before
stack tests to determine whether the equipment is performing
‘tiaperly. He told the court it is not necessary to use actual

medical waste or to run an incinerator eight hours a day for
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sh: kedown purposes. Curtain also averred thqt.on'February 24, -
1989, he met with Habib at Thermal-Tron and observed the presence
of boxes of medical waste and that incinerator no. 1 was
cperating. Finally, Curtain explained that cobalt recovery
cperations in the incinerator would involve the burning of Type V
Veste and vpossibly' Type VI waste if particulate matter were
p<s.-ent. Seaman previously testified that he believed heavy
metals would be found in the filters after the cobalt recovery
process.

Although Habib admitted Thermal-Tron incinerated medical
-waste and confidential F.B.I. papers, he told the court that the
company was - involved only in shake-down procedures. .Habib
identified the waste manifests and temperature charts and
adwitted that temperatures of two thousand degfees, as depicted
o the charts, indicated ‘waste was being charged. He also
vf@stified.to all the steps and expenses he undertook to briﬁg
jncinerator no. i into compliance with the emissions_standards.
Fi, 11y, Habib acknowledged that Thermal-Tron was involved in
cobalt recovefy through the incineration of material received
primarily from petroleum refineries. Temperature charts
demonstrated cobalt recovery operations occurred on forty-two
_occasiéns before the November 1988 performance test.

In 1light of the record, particularly the testimony of
Seanan and Curtain as well as the waste manifests, temperature
‘chsrsts, and operating records, we find competent, credible

¢ ridence to support the trial court's finding that Thermal-Tron
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was -operating in violation of R.C. 3704.05. The .court was free to -

disbelieve Habib's claim that -only shake-down operations were

conducted. DeHass, supra. We further reject Habib's arqument on
apreal that his efforts to comply with the emission standards

exc.ase his actions.

Accordingly, this assignment of error is overruled.

In their second assignmént, Habib and Thermal-Tron assert
1;.hé cburt impermissibly admitted the testimony of Thomas Rigo
and the U.S.E.P.A.'s civil penalty‘ policy. They also claim the
caurtm:\érroneously applied an Ohio EPA penalty policy adopted
a‘fter the violations occgrred.

Over defense objections, the court permitted Thomas Rigo,
an Ohio EPA official, to testify as to the U.S.E.P.A.'s civil
pennilty policy. Rigo told the court that since late 1988 the
Ohio EPA followed the U.S.E.P.A.'s guidelines on civil
‘2nalties. These guidelines entail consideration of the economic
J:nefit the company derived during the period of violations, the
ge mity of the violations, including harm to the environment,
duration of non—compliance, and the williulness of the
violations. .Riqo outlined different methods to compute the
‘pznalty for Thermal-Tron's violations but recommended the use of
gross revenues for calculating the economic ben=2fit. Under this

approach, Rigo oplned the penalty should equal $449,787. Habib



and Thermal-Tron argue Rigo's testimony was improper because it
“usurped" the court's responsibility to determine the penalty!
R.C. 3704.06 provides that the trial court shall héve the-
jurisdiction to require payment of a civil penalty of not more
than $25,000 dollars for each dayﬁéf each violation. It is well-
established that the amount of such a penalty-iiégﬂwithin the

dirf.cretion of the trial court. State, ex rel. Brown, v. Dayton

Malleable (1982), 1 Ohio St. 3d 151, 157; State, ex rel. Brown,

1. Howard (1981), 3 Ohio App. 3d 189. Nothing in the record

»™dindicates the court merely adopted any of the approaches

described by Rigo or set forth in the U.S.E.P.A. civil penalty
policy statement. The court explicitly rejected Rigo's
recommendation to use gross revenues and.stated:

“Now there was much discussion whether the Court-
should automatically penalize the defendant in the
amount of gross receipts realized during the unlawful
operation which the State of Ohio suggests is
appropriate.

“The defendant suggests that it did not realize
any economic benefit but that it incurred $71,478.35 of
expenses as a result of the installation of the
scrubbers and other anti-pollution devices.

“The Court cannot intelligibly assess an
approximate penalty applying either approach.

“The Court does find that the defendant operated
illegally for an 11 month ©period, and realized
economic gain during this period. The company profited
$41,060 in fiscal years 1987 and 1988, (24 months). The
Court will therefore assess the penalty of $19,000.00
as economic benefit realized as a result of delay in
compliance. "

The court's opinion demonstrates it consicared the factors

in the U.S.E.P.A. penalty policy. We find no error in this regard



since the court exercised its own discretion. in fashioning the
penalty. Furthermore, considerations -of financial gain to the

defendant and environmental harm are appropriate in assessing

penalties in pollution cases.'See Howard, supra, at 191.

Finally, we reject the defendant's argument that the
application of the U.S.E.P.A. guidelines violates Section 28,
f.ticle II of the Ohio Constitution prohibiting retroactive
legislation. Their position is based upon the fact that the Ohio
E.P.A. only began using the U.S.E.P.A. guidelines in late 1988.
..~ IThe record demoﬁstrates that, although Thermél—Tron‘s violations
began in .late 1987, they continued until February 7, 1989.
Furthermore, the court did not adopt any policy requiring
greétéf penalties. As previously »noted; the court merely
considered factors outlined in the U.S.E.P.A. policy and then
fashioned-a penalty within the confines of R.C. 3704.06.

This assignment of error is overruled.

In their third assignment of error, Thermél~Tron and Habib
assert that Ohio E.P.A enforcement polices violate their equal
protection rights.

The defendants argue Thermal-Tron was singled out for

harsher penalties as opposed to other businesses which allegedly

“—

were elther not penalized or received lesser fines. The



-9 _

az2fendants claim the actions of the Ohio E?A} aﬁgunt “to the .
deliberate destruction of this small, minority<enterpr{§e“ and
violate their right to equal protection as guaranteedv by the
Fourteenth Amendment of the United States .Constitution and
Section 2, Article I of the Ohio Cpnstitution. We agree with the
Attorney General that the'defendants' argument is based upon a
theory of selective enforcement.

“{T]he conscious exercise of some selectivity in enforcing a

statute fair on its face does not in and of itself amount to a

ayconstitutional_violation.“ Whitehall v. Moling (1987), 40 Ohio

App. 3d 66, 69 citing Oyler v. Boles (1962), 368 U.S. 448. For
selective enforcement to constitute a denial of equal protection,
the defendants must demonstrate . purposeful or intentional

discrimination. Snowden v. Hughes (1944), 321 U.S. 1. This burden

is not satisfied by’ "[A]-“ﬁere showing that another person
similéﬁly situated was not prosecuted  *?*; é .defendant must
demonstrate actual discrimination due to invidious motives or bad
faith. Intentional or purposeful discrimination will not  be

presumed from a showing of differing treatment." State v. Freeman

(1¢85), 20 Ohio St. 3d 55, 58, citing Snowden, supra, at 8-9.

Firally, a defendant prosecuted under a regulatory statute is

not relieved of this burden. Moling, supra, ac 7C.

The defendants presented evidence that other businesses
involved in the incineration of waste were either not prosecuted
cy received lesser fines. The defendants, however, did not

demcnstrate that other alleged violations were similarly
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situated with Thermal-Tron. For example, the BFI facility in
Warren, Ohio had passed a stack test although i£'6pe;ated without
a permit. Thermal-Tron did not pass a stack test durihg the
violation peried. The BFI facility in Cleveland continued its
operafion after its permit expired and was fined $28,000.
Thermal-Tron never obtained a permit to operate. Even assuming,
éfcuendo that Thermal-Tron demonstrated it was similarly
situated to these other businesses, nothing in the record

incicates the Ohio EPA acted with invidious motives or bad faith.

__Fceeman, supra. Thus, we find no violation of the defendants'

equal protection rights.

This assignment of error is overruled.

In their fourth, fifth and sixth assignments of error,
Thermal-Tron and Habib challenge the $41,300 fine. We will
address these assignments concurrently. |

As previously noted, the assessment of an appropfiate
penalty lies within.tjmz discretion of the trial court. Dayvton

Milleable, supra, at 157; Howard, supra, at 191. Absent a finding

that the court acted in an unreasonable, arbitrary ~ or
unconscionable manner the fine will not be disturbed. Malleable,

sipra. Finally, R.C. 3704.06 empowers a court to impose a

'$25,000 fine for each day of violations.
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Monetary penalties are designed to deteq:gcohguct which is

contrary to a requlatory scheme. Howard, supra. To be an

effective deterrent, penalties must be large enough to ﬁurt the
offender. Id. In assessing the appropriate penalty, a court
should consider the good or bad faith of the defendant, the
.financial gain to the defendant as well as environmental harm.
1d. -

The.court allocated the 641,300 fine as follows: $12,300

for the risk to the environment, $19,000 for economic benefits

~»_and $10,000 for the defendants®' indifference to the law.

The defendants initially challenge the court‘s use of net
prof;ts to determine the economic benefits. In its opinion, the
court'..found that the defendants illegally operated for eleven
months i)etween Septembex_‘ 1987 and February 1989, and that the
compan_y'had‘ net profits of"'$4l,060 in 1987 and ;988 (twenty-
-four months). We find that the court reaso;iably fined the
defendants $19,000, an amouht approximately equal to the net
p‘Lofits the company earned while operating in violation of R.C.
3704.05. The defendants argue the court should have used the
U.S.E.P.A. policy which provides for a fine eqgqual to the amount
of 1interest the company could earn on thev capital costs of
pollution control equipment not installed. Such a penalty has
little application to this case since Habib madé modifications
and installed equipment after the failed stack tests. Rather, the
charges against the defendants are based upon thes operation of

the 1incinerators without a permit and before the company's
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incinerators passed a stack test and performénce"test for the
iricineration of Type V and VI waste. Thus, a fihé b;sed upon net
profits earned during this period of illegal operagion is
appropriate.

The deféndants also challenge the court's imposition of a
$12,300 penalty for harm to the environment. They claim the fine
is improper sincé the court did not find that the defendants'
actions caused actual harm to the environment. There 1is no
.requirement of proof of actual harm. As the trial court stated
_‘\in its findings: “([I]Jf this violation was duplicated by the
éther sources the effects could céusé serious harm.* We find the
court's decision to impose the $12,300 fine reasonable.

:éihally, the defendants contest .the couft's allocation of
$10,000 for Habib's indifference to the law. The record
cdemonstrates Habib had been an employee with the Cleveland
Di"isioﬁ of Air Pollution Control for seventeen years before
founding Thermal-Tron‘ He was familiar with the air contaminant
emission laws and the ﬁecessity of obtaining a permit to operate.
Habib, nonetheless, operated the incinerators fof eleven months
iﬁ Qiolation of R.C. 3704.0S5. In light of these facts, we find
the court's $10,000 penalty reasonable.

Accordingly, the fourth, fifth, and sixth assignments of

error are overruled and the trial court's judgment is affirmed.

Judgment affirmed.
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It is ordered that appellee recover of appellants itsi ;

costs herein taxed.

The Court finds there were reasonable grounds fér this
appeal.

It is ordered that a special mandaté.issué out of this
Covrt direcfing the Common Pleas Court to carry this judgmenf
into execution.

A certified copy of this entry shall constitute the

q;qdate pursuant to Rule 27 of the Rules of Appellate Procedure.

_DAVID T. MATIA, C. J.,

_SFYLLACY, J., CONCUR.

/oY)
/6%/“/ / 7L 7 / L oo
S JUDGE
ANN McMANAMON

N.T This entry 1s made pursuant to the third sentence of Rule
22(D), Ohio Rules of Appellate Procedure. This 1is ' an
announcement of decision (see Rule 26). Ten (10) days from the
- date  hereof this document will be stamped to indicate

journalization, at which time it will become the judgment and
order of the court and time period for review will begin to run.
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APPENDIX

Appellants' assignments of error:
I

“The trial court erred in finding that any of Thermal-Tron's
cporations were in violation of the law, where the express terms
of *“he modified permit to install permitted such operation for
the purpose of bringing the facility into compliance, and the
unrebutted evidence was that Thermal-Tron made continuous
progress towards achieving compliance with air pollution
standards, not only reaching but far exceeding applicable
emissions standards.*

II

"Assuming that any penalty was justified, the trial court
erred by permitting EPA Official Thomas Rigo to offer his own
opiaion as to the amount of the penalty and the criteria and
methods for calculating the penalty; and by admitting the U.S.
¥31,'s. ‘Clean Air Act Stationary Source Civil Penalty Policy,' and
azsociated work sheets. By doing so, the trial court permitted
Kigo to usurp the court's responsibility to interpret the law,
adopted legal standards without foundation in Ohio law, and most
importantly, applied a policy that was adopted by the Ohioc EPA
ciily after the alleged. violations occurred, in plain violation
ci the constitutional prohibition on retroactive legislation.*

11T

“The crushing penalty imposed on this minority-owned business,
which has been closed by the State and has no ability to pay the
penalty, while competitors with more serious violations have paid
minimal penalties and are permitted to continue operations,
deprives defendants of the equal protection of the laws."

Iv

“he trial court applied an erroneous legal standard in basing

the penalty on Thermal-Tron's net profits rather than the costs
of ‘lJelayed compliance."



v

“The trial court erred by enhancing the penalty for harm-to the
environment, in the amount of $12,300, without requiring proof of
any actual harm to. the environment, and in the face of
undisputed evidence that there was in fact no harm to the
environment. * :

VI

“The trial court's conclusion that defendants displayed
indifference to the law, mandating a further enhancement of the
penalty by $10,000 is against the manifest weight of the
evidence. " '

o~~~



Attorney General
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MEMORANDUM

TO: KATE O'MALLEY, Chief Counsel 044)

FROM: CHRISTOPHER KORLESKI, AAG and PATRICIA A. DEQANEY, AAG
DATE: January 29, 1992 km

RE: Appellate Decision in State v. Thermaltron, Inc., Court

of Appeals for the Eighth District, No. 59732

Please be advised that on January 16, 1992 the Eighth
District Court of Appeals (Cuyahoga County) affirmed Judge
Pokorny ‘s decision finding Thermaltron, Inc. and its owner
liable for operating a medical waste incinerator without a

~.permit, and assessing a civil penalty of approximately

$41,000.00. I attach a copy of the decision.

The decision is extremely important to the Environmental
Enforcement Program because of the following reasons:

1. The Court afflrmed the trial judge's allowance of3Ohio EPAZL -
s y y what it believed the penalty should
The Court he}dzv

EPA‘penalty pollcy.¢

2. The Court rejected - Thermaltron's claims that they were
the victim of gelectiveenforcement. The Court expressly
noted that a mere show1ng that another person similarly
situated has not been prosecuted is not sufficient to
-demonstrate selective enforcement; rather, taidefendant must
demonstratevactual dlscrlmlnatlon due to invidious motives:™

3. Perhaps most importantly, the Court agreed with the State's
assertion that the «civil penalty component of "economic
benefit" can include profits earned during a period of
Operatlon without a permit. The Court expressly rejected
the Defendant's contention that economic benefit was
limited to the amount of interest the Defendant could earn
on the capital costs of pollution control equipment not
installed.

It is an extremely helpful decision as these three issues
are commonly raised in environmental enforcement actions.
Finally, it should be noted that Christopher J. Costantini, who
has since left this office, deserves the bulk of the credit for
this decision.
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