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This matter comes before the Environmental Board of Review ("EBR" or
"'Boafd") upon an appeal by Mary Lee Vandevander, Elaine McClung, Susan Bennett;
Jeffrey Bennett and Let's Improve Valley Environment ("LIVE")' of an'.acti‘on of
the Director of the Ohio Eh"xvironmental 'Protection Agency ( "Diréctor_, " "OEPA" or‘
"the Agency') wherein a permit change request submitted by Appellee Waste
Technologies Industries ("WTI") was classified as a revision rather than a
modification. In additipn to th_e Director ar‘ldr WTI, the n,_otice qf appeal nénxed

Northern Ohio Valley Air Authority ("NOVAA") as a co-appellee. Finally, on

- December 11, 1990, the Board granted Save Our County, Inc. ("'SOC") intervenor-

appellant status in this matter.

A de novo hearing was held before the full Board on July 12-14 and September
7-8, 1994. BAppellants Vandevander, McClung, Bennett and LI@ wére represented
by Mr. Jeffrey A. Kodish and Mr. Robert J. Shostak of Sowash, Carson & Shostak,
Athens, Ohio. Intervenor-Appellant SOC was represented by Mr. Joseph M. Reidy
of Samuels & Northrup Co., LPA, Columbus, Ohio. Appellee WTI was represented by
Ms. Martha Horvitz, Mr. Charles H. Waterman III, Ms. Bernadette J. Bollas and Mr.

James Hughes of Bricker & Eckler, Columbus, Ohio. Appellees ‘Director and NOVAA

! The notice of appeal was originally filed by LIVE, Mary Lee
Vandevander, Elaine McClung, Susan Bennett, Jeffrey Bennett, Marilyn Allison,
Karen Trimble, Joy Allison and Edith Barnhart. On July 20, 1992, Appellee WTI
filed a Motion to Dismiss the appeals of Marilyn Allison, Karen Trimble, Joy
Bllison and Edith Barmhart for failure to prosecute the appeal, or,

-alternatively, to require that these individual appellants indicate whether they

intended to participate in the appeal. These parties failed to respond to WTI's
Motion to Dismiss, as well as a subsequent order issued by the Board.
Accordingly, on December 16, 1992, the Board dismissed these parties from the
instant action. . :
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‘were repreéented by Lauren C. Angell and Jackie Mallétt, Assistant Attorneys
‘General .

" Based on the eviderice adduced at the de novo hearing, the pl-’eadings and
briefs of the parties and the Certified Record ("CR") filed with the Board
pursuant to R.C. 3'745.’0'5"., the 'Bo"ard‘_ makes _the' following Findings- of Fact,

Conclusions of Law. and Final Order.

FINDINGS OF FACT

CHRONOLOGY OF EVENTS CULMINATING IN INSTANT ACTION

1. BAppellee WII is a hazardous waste treatment, "storage.and disposal
facility located in East Liverpool, Co__lwnbiané ""Cc.mnty, Ohio. (Certified Record
["CR"] Itém Nurmber 8) ' |
. 2. During September of l98vl",’;Appe11'ee WTI submitted an application for a
hazardoué waste fécility installation and operatvion permit to the OEPA. &ppellee
submitted additional application dbcuxhents ofi July 23, 1982 and revised
application documents on November 17, 1982, which supérseded the eariier
documents. (Appellee Director's Ex. 2)

‘3. The application, as amended, was reviewed by the OEPA's Division of
' Hazardous Materials Management and‘was determined to be complete. v Accordingl Y,
on Noverber 19, 1982, the Director of the OEPA transmitted the application to the

* - Hazardous Waste Facility Approval Board ("'_HWFBV").Z (Appellee Director's Ex. 2)

! At the time this permit was issued, this Board was called the Hazardous
Waste Facility Bpproval Board. The name was subsequently changed to Hazardous

.Waste Facility Board, which is what it shall be referred to throughout - the
instant decision. -
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4, A public hearing regarding the application was held in East Liverpool on
January 25, 1983. (Appellee Director's Ex. 2) .

5. Subsequently, an adjudication hearing was conducted by the HWFB, acting
through its hearing examiner, commencing on March 17, 1983 and concluding on
April 8, 1983. (Appellee Director's Ex. 2) |

6. On‘April 27, 1984, the HWFB issued a Hazardous Waste Installation and
Operation Permit to WTI. (Appellee Director's Ex. 1) -

7. On March 27, 1990, Edwin Lim,’ the Manager of the RCRA Engineering
'Sectién, bivision of Solid and Hazardous Waste Management of the OEPA met with
"fepréséﬁﬁatiVeS?df WTI to discuss a number of changes ‘and additiocns being
‘proposed by WfI for the East Liverpool facility that were inconsistert with the
terms of the 1984 permit. (Hearing Transcript ["HT"], Vol. I, pp. 73-74')

8. BAs a result of this meeting, on April 29, 1990, Robert M. Mitchell, WTI's
Project Manager for the East ﬁiverpool facility, submitted a letter and attached
list outlining changes which had been made in the design of the plant which did
not "specifically match either the permit description or the construction plans
previously submitted to OEPA." Mitchell requested that Lim, ". . . review these
changes and advise WTI of what steps are needed, if any, to continue with the

project on the revised design basis."” (Appellant's Ex. 1)

} Mr. Lim possesses a Bachelor of Engineering degree, in chemical
engineering and a Juris Doctorate. Prior tohis current position, Mr. Lim served
as an environmental scientist in the Division of Air Pollution Control at the
OEPA Central Office, as an engineering unit supervisor in the Division of Solid
and Hazardous Waste Management and as a technical advisor and acting Executive
Director for the HWFB. (HT. Vol III, p. 35)

' "Due to technical difficulties with the recording equipment of the Board,
it became necessary for the parties to have the first three days of the hearing
transcribed and corrected. Accordingly, all citations to Hearing Transcript
Volumes I, II and III are to the corrected version.
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9. On June 11, 1990, Lim responded to Mitchell by pointing out that:

As you may know OAC Rule 3745-50- 51 requires that 'a
hazardous waste facility permit may be modified or
revised at the request of the director or upon written.
request of the’ permittee for the following reasons: (1)
The permittee desires to accomplish alterations,
additions, or deletions to the permitted facility, or to
undertake alterations, - additions, deletions, or
activities that are inconsistent with or not authorized
by the existing permit.’ _ _

Mr. Lim continued by stating that " . . . it is guite apparent _that these
changes are alterations to the pe;;mitted f'acil__ity that are inconsiétent with the
existing permit." In view of_ this conclusion, Mr. Lim requested that ... WTI
supply the VOhio,_ EPA with a -formal permit change request regarding the
enhancements to the-facility. . ." (Appellant's Ex. 2; HT, Vol. IiI, p. 39)

10, On July 9, 1990, pursuant to_,Lim‘s request, Mitchell submitted a formal
permit change request to the OEPA. The permit change request listed 8 deviations
from the permit_ted design. The first item listed, and the only item which is
relevant for the purposes of this appeal was the proposed addition of a flue gas

5

evaporatlve quench, hereinafter referred to as a "spray dryer". (Appellant s

Ex. 3)
11. The spray dryer was described in an attachment accompanying the permit
change request as follows:
WTI is addirig a spray dryer to the incineration system

equipment. This specific spray dryer simply evaporates
scrubber blowdown in the hot flue gas stream leaving the .

5 In its original notice of appeal Appellants raised a number of issues
relating to the eight items contained in Appellee's permit change request.
However, in a Prehearing Statement filed by the Appellants and Intervenor on
March 18, 1994, they agreed to limit the scope of this appeal "to issues
1nvolv1ng the Director's decision to classify the addition of a spray dryer as

a revision.
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boiler. The evaporation produces a dry salt which is .
captured in the electrostatic precipitator and the wet
scrubber, with a slight amount collecting in the bottom
spray dryer hopper. The spray dryer does not contribute
to.acid gas cleaning, all gas cleaning continues to take
place in the scrubber. The ESP and the scrubber are
- sized to account for the addition of a spray dryer. The.
spray diyer, in evaporating the scrubber blowdown
liquid, produces a greatly reduced volume of dry salts
and eliminates-the need to truck liquid wastes from the
facility. BAs shown on the process flow diagrams which
were transmitted to OEPA at our March 27, 1990 meeting,
the addition of the spray dryer does not change the
emissions from the incinerator. The unit will continue
to operate below the permit emissions limitations with
the addition of the spray dryer (Appellant s Ex 3)

.12, WTI further explained the reason for the dev1atlon thusly:

The spray dryer, in evaporating the scrubber blowdown
liquid, produces a greatly reduced volume of dry salts
compared to the volume of scrubber ligquid. This
evaporation results in dry salts which are safer and
easier to handle than the scrubber liquid and which
eliminate the need to truck liquid wastes from the
facility. (Appellant's Ex. 3)

13. WTI's formal permit change request was accompanied by the following
items relative to the spray dryer:

1. A vendor drawing detailing the spray dryer and
precipitator arrangement. :
2. A list of the design criteria for the spray
dryer.
. A flow diagram for the spray dryer.
. Process flow diagrams of the incinerator through
to the stack. (&ppellant's Ex. 3)

> W

6

14. Edwin Lim and Paul Anderson, a supervisor in the Division of Hagzardous

Waste Management, Northeast District Office; OEPA, were the individuals at the

® Mr. Anderson possesses a Master of Science degree in aquatic ecology.

Prior to his current position, Mr. Anderson was an environmental specialist in
the Division of Hazardous Waste Management. Mr. Anderson testified that he has
conducted approximately 150 inspections of hazardous waste facilities during his
time at OEPA and he has been to the WTI facility approximately lOO times. (HT.
Vol. IV, pp. 13-15, 28)
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OEPA who rev1ewed WTi's permlt change request Ul tlmately, both Lim and Anderson
recommended to the Dlrecter that he cla551fy the permlt change request as a
revision rather than axnodlflcatlon (HT Val.: III p. 36; HT VOL. IV, pp. 33-36)
15. On October ll 1990 the D1rector sent notlflcatlon to Mr. Mitchell that
WTI' s request for changes to 1ts Ohlo Hazardous Waste Installatlon and Operatlon
Permit had been c1a351f1ed as- a rev151on. (Appellant s Ex. 4).
16. On.October 20, 1990 publlc notlcect the 1ssuance of the cla351f1catlon

of WTI s pernut change request was publlshed in thelmorn;_g Journal a newspaper

of general c1rcu1at10n in Columblana County (CR l)

17. On November 19, 1990, a notlce of appeal was filed with
the Board by the Appellants. Spec1f1cally, Appellants set forth the following
a551gnnents of error relatlve to tlmaDlrector s cla551flcatlon of the spray dryer

as a revision:

1. The Director should have classified the addition
of a spray dryer to the incineration system.as
a modification pursuant to OBC 3745-50-
51(C)(1)(c). and OAC 3745-50-51(C)(1)(g). This
requested change would constitute different
treatment or disposal methods than those
previously authorized. The complexity of the
proposed change presents an increased risk of
hazards to the public health and environment.
If any part of the spray dryer system fails, the
facility will 11kely emit additional pollutants
into the air: :

2. This proposed change involves the use of
potentially toxic scrubber liquor rather than
fresh water, to cool the flue gas. The mere use
of scrubber liguor to cool the flue gas creates
an increased risk of air pollution. Accordingly,
the Director should have classified the proposed
changes as a modification pursuant to OAC 3745-

50-51(C)(1) and R.C. 3734.05(D)(6)(d).
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3.

The Director should have classified the addition
of .a spray dryer to the incineration system as a
modification pursuant to ORC 3745-50-51(C)(1)-and
R.C. 3734.05(D)(6)(c). If the proposed changes
are implemented, the facility would no longer
represent - the minimum adverse environmental im-

pacts, considering the state of the available ' .
-technology and the nature and economics of

various alternatives, and other pertinent consid

- erations. '

. This proposed change involves the addition of a

spray dryer to the incineration system. Rather
than using fresh water to cool -the flue gas, the
proposed change involves transporting potentially

toxic scrubber liquor to the spray dryer and its

associated support system. The transport mechan-

. ism creates an-additienmal risk of seil contami-
nation, ground water contamination, and surface

water contamination. BAs set forth in Paragraph
A.l., this proposed change will also create an
increased risk of air pollution. Accordingly,
the Director should have classified the proposed
changes as a modification pursuant to OBC 3745-
50-51(C)(1) and R.C. 3734.05(D)(6)(d).

. 8ince the spray dryer uses scrubber liquor as the

evaporating agent, it will only operate as
plammed if the scrubber is functioning properly.
Even if a back up system exists, the complexity
of this system will increase the risk of air
pollution and impact on the public health and
safety because the flue gas may not be properly
cooled.

. The addition of the spray dryer should require

WTI teo recalculate their emissions model. If

this is not done, or is done improperly, the pro-
posed change would increase the risk of air poll-
ution and impact on the public health and safety.

. For the reasons set forth above, and for other

reasons which may be revealed during discovery,

the Director should have classified this proposed

change as a modification pursuant to 3745-50-

51(C)(1) and R.C. 3734.05(D)(6). (Emphasis in original.)

18. In addition to the grounds enumerated in the Notice of Appeal, members

of LIVE and SOC testified at the-hearing that they felt they were adversely
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affected by the D:Lrector s dec:.sz.on to class:l.fy thJ.S as a revision rather than
a modification- because the addltlon of the spray dryer would increase . the
'emlss:Lons from the fac111ty and they preferred that the matter go before the HWFB
for review. (HT Vol I, pp. 53- 54 56-57, 61- 62 68, 69; Stipulations of the

Parties to testlmony of V1rg11 Reynolds Elalne McCllmg and Jeffrey Bennett)

THE HBZARDOUS WBSTE INCINERATION SYSTEM

19. The WT1 hazardous waste 1nc:|.neratlonb faClllty at issue herein consists
of nine (9) major components as constructed (Appellee WTI's Ex. 4)

20. The first major component of the fac:.llty is the waste feed system which
is used to 1ntroduce waste materlals (bulk SOlld materlals drummed wastes and
pumpable naterlals) 1nto'a rotary kiln.] | Combustlonfalr is also provided at
this p01nt to mix w1th the wastes | (Appellee WTI's Ex 4, HT Vol. II, p. 32)

.21. The waste is then 1nc1nerated in the rotary klln at a temperature of
approximately 2500 degrees Fahrenhelﬁ The ash1nater1al ‘contained in the waste .
melts and is dlscharged as a ‘liquid. This then goes through a slag quench tank
before it is dlscharged as klln slagr This constitutes the first of three
discharge points in the system. (Bppellee WTI's Ex. 4, HT Vol. II, p. 32)

22. The flue gas thenmnoves'verticaily upward into a secondary combustion
chamber. At this point the‘gas is’rnixed‘uith additional combustion air in order

to maximize incineration. (Appellee WTI's Ex. 4; HT Vol. II, p. 32)

" Although there is a mechanism for introducing wastes directly into the
secondary combustion chamber, it is not currently in use and it is not relevant
for the instant case.

¢ nll references herein to temperature are in terms of the Fahrenheit

scale.
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23. Water is then added to the flue gas to quench it to an acceptable

bten'@erature for entrance into the heat recovery boiler (approxin\ately 1400

degrees). In the heat recovery boiler the/flue gas is further cooled from the

inlet temperature of 1400 degrees to an outlet temperature of approximately 700

degrees. (Bppellee WTI's Ex 4} HT Vol. II, pp. 32-33)

24. The flue gas then enters the spray dryer which performs two functions:

the further cooling of the flue gas and the evaporation of scrubber effluent.

Specifically, flue gas leaving the boiler is introduced into the top of the spray

‘dryer through a gas disperser. Ligquid scrubber effluent is injected into the

spinning flue gas and atomized by means of three high speed rotary atomizers.

The atomized sc;fubber effluent cooks the flue gas by evaporation of the water in

the e_ffluent, a process which takes place in the drying chamber. Solids in the

effluent are dried and entrained in the flue gas. Large particulate matter is
removed in the spray dryer by the centrifugal force resulting from the change in
direction of the flue gas flow as it leaves ﬁhe dryer. ©Smaller particulate

matter is entrained by the flue gas and later removed in the electrostatic

-

precipitator, which is the next stage of the system. The larger particulate

matter, which is separated from the flue gas in the spray dryer, is removed from
the bottom of the spray dryer through an air l.ock system and into the second
discharge point, the fly ash hoppers. (Appellee WTI's Ex. 4, 6)

25. From the spfay dryer, the flue gas proceeds to an electrostatic
precipitator, the first step of the air pollution control system. At this point,
remaining particulate matter greater than one micfon in diameter is removed and
discharged into the same fly ash hoppers into which the larger particulate

matter removed in the spray dryer is discharged. (Appellee WTI's Ex. 4; HT Vol.
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11, pp. 33, 37, 46)

:26. From the -el'ect"rostatic pre.cibitator the flue gas enters the first stage
of a four stage wet scrubber (the 'quench) where the gas is saturated through the
injection of a larde volume of 1iduid thus reducing the temperature of the flue
gas to approximately 160 degrees | The gas then enters the scrubber tower.
V(Appellee WTI's Ex. 4; HT Vol 11, pp 33 34)

27. The scrubber tower 1tse1f consists of three stages 1) a packed bed for
the removal of hydrochlorlc ac1d (HCL), 2) a packed bed for the removal of sul fur
dioxide (SO2); and 3) a venturi sys_tem to remove partlculate matter of less_ than
one micron. The flue gas enters the scrubber tower from the bottom and iiquid
"is injected over the top. As the liquid trickles down through the packing and
contacts the flue gases it absorbs vhydrcchlorli.c ‘acid and sulfur dioxide in the
. gas. (The scrubber water is bio@dom--md >recircu1-ated" at threev:' points in the
scrubber tower.) As the‘water trickles down the scrubber tower it gets dirtier-
and the flue gas gets cleaner. Ultlmately, the scrubber liquid whlch has picked
up the most contaminants is rec1rculated in the quench to saturate the flue gas.
Some of the water is then circulated to a neutr_alization system consisting of
three tanks. In this system lime is added to neutralize the liquid to a Ph of
7 and activated carbon is added to control mercury emissions. This mixture is
then injected into the spray dryer where the water is evaporated. With the
evaporation of the water, the _contanunants that were captured in the scrubber
liquid end up as barticulate matter suspended in the flue gas. Once again, the
large particles drop out through the bottom of the spray dryer vessel at the
second discharge point of the system, discussed above. The smaller particles,

which are still greater than one micron, will be-removed in the next stage, i.e.,
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the eleétrostatic precipitator. The verir fine particles are ultimat_ély removed
in the last stage of the scrubber tower. (HT, Vol. II, ipp. 37-41, 46)

28. The next major component of the system is an indt-_lced draft fan which is
designed _and sized to maintain negative aif pressure ih all areas of the
incineration sysfem upstream of the fan, thus' preventing fugitive emissions from
the incinerator. (Appellee Director's Ex. 2, p. 91) |

. 29. Finally, the flug gas is reheated to a temperature of approximately 190
degrees before being emitted from the stack. The tempefature of the gas exiting
the stack is monitored continuously,“i.eg, every couple of seconds. (HT. Vol.

“1I, p. 108; Appellee Director's Ex. 2, p. 92; Appellee Director's Ex. 6)

SYSTEM PURSUANT TO 1984 PERMIT COMPARED TO SYSTEM INCORPORATING ITEMS CONTAINED

IN PERMIT CHANGE REQUEST

30; At the hearing, Alfred Sigg, the Vice President of Compliance for Von
Roll Bmerica and the Vice President of Techndlogy for Von Roll, Inc.! .explained
the differences in the incineration system as it presently eéists and the system
prior to the aééroval of the permit change request to include the following:

1. The spray dryer was added between the
boiler and electrostatic precipitator, thus
eliminating the need to transport liquid scrubber
blowdown from the facility and leaving a
smaller volume of solid material with which to deal.
2. The induced draft fan was moved from between the
electrostatic precipitator and the scrubber to
after the scrubber in order to provide negative
pressure in the entire system, thus increasing
the system's safety and maintainability.

* Von Roll, Inc. was responsible for proposing, developing and constructing
the WTI facility.
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3 Tubes  in the last section of the boiler wetre
removed, thus increasing the boiler exit ,
*temperature from 480 degrees to approx1mate1y 700
degrees.. -
4, The final stage of the Wet scrubber (the ring jet
L or venturi stage) was added in order to remove ,
- submicron particulate matter. . (HT, Vol. II, p. -
16, pp. 42-44)
31. Mr. Sigg summarized WTI's rationale for proposing these four changes as
follows:

. . . all of these changes were proposed at the time
~ because they represented developments that had been
tested and proven to be effective in the 10 years
‘since the application had been ‘originally filed.

So we all viewed those as technical 1mprovements

to the system because they help reduce the emissions
"in the stack. (HT Vol. 1II, pp 44-45)

32. More exp11c1tly, Mr Slgg explalned that 1ncrea51ng the b011er exit
temperature of the flue gas, in conjunctlon w1th the rapld quenchlng of the gas
in the spray dryer, was done to reduce the likelihood of the formation of
dioxins. In this regard, Mr. Sigg eutlined the three thihgs which must occur for
dioxins to form: 1) an organic compound must be present to act as a precursor;

2) a catalyst must be present to catalyze the reaction; and 3) a temperature

range between 450 degrees and 700 degrees must exist. Thus, by increasing the

boiler exit temperature to 700 degrees10

and rag}dly quenching the temperature
of the flue gas to 360'degrees dnce it'passes ihto‘the spray dryer, an extended. .
re51dence time at the cr1t1ca1 temperature, i. e. 450 - 700 degrees, is av01ded
and the 11ke11hood that dlox1ns will fornlls reduced (HT‘Vol II, pp. 43 - 44)

33. Mr Sigg also 1ndlcated that because of the addition of the spray dryer

I The boiler exit temperature in the original application was 480

degrees, which falls squarely within the temperature range for expected dioxin
formation.
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there was some concern that mercury 'm_ight revolatilize in the spray dryer and
-accumulate in the system.l1 - To deal with this concern, activated carbon in a
drj pow'&ered form was added to the scrubber water in the neutralization system.
The activated carbon adsorbs some of the mercury which_is then reﬁoved in
particulate form by the electrostatic precipitator, thus alleviating the concern
‘ that mefcury might revolatilize in the spray dryer and accumulate in the system.
(HT Vol. II, ép 53-54)

| .34. The process flow diagrams submitted w1th WTI's permlt change request
disclosed the fact that activated carbon was ‘being fed to the neutrallzatlon
" system. Furthermore, testimony at the hearing indicated that the OEPA was aware
of WTI'S purpose in adding activated carhon to the systen\ahd that this fact was
considered by the agency prior to a decision being made on WTI's permit change
request. (HTVol. II, pp. 53-54, pp. 117-118; HT Vcl. IV, pp. 47-48, pp.161-164,
168-171, 185-188)

35. Mr. Sigg also explained that a malfunction or cessation cf operation of
the spray dryer would not.result in increased”air emissions. Specifically, Mr.
Sigg testified that the spray dryer can cohtinue to operate and mazintain the
appropriate outlet temperature with two, and possibly only one, of the three
rotary atcmizera contained in the spray drver. If all three atomizers
were to fail12 the outlet temperature from the spray dryer would increase. Once

the temperature exceeds 450 degrees at the outlet of the spray dryer, there is

' There was no similar concern about the revolitation of metals other
than mercury since they are not volatile at the temperatures which are prevalent
in the spray dryer. (HT VOL. II, p. 57)

2 Indeed, Mr. Sigg testified that the failure of all three atomizers was
a "very nearly impossible occurrence, unless there were a total power failure.”
(HT Vol. II, p. 51)
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* an automatic instantaneous waste feed cut off which shuts the entire. incinerator
down.  The r"esidtia‘l gases’ which remain in the systeni" after tlie shut down would
continue to pass through the air 'pollx.i‘tion' control system, so there would
essen'tially be no increasé in emissions from the plant even if the spray dryer
were to malfunction or cease operatlng -(HT Vol 1I, p. 51)

'36. Mr. Sigg also testified that in des:.gning the spray dryer they felt it
was very important to maintain the stack exit temperature, the stack exit volume
and anything to do with' the combustion system as- those 1terrs had been 1nd1cated

in the 1982 permit appllcation (HT, Vol II, p. 48)

OEPA REVIEW OF PERMIT CHANGE REOUEST APPLICATION FILED BY WTI

'37, Edwin Lim and Paul Anderson were the ihdi\}iduels assigned to review
' WTI's permit change reqﬁest and vn'\ak'e"‘ a reccn};r'ﬁendation’ to the Director regarding
the disposition of the request. (HT Vol. I, p. 131, HT Vol. III, p. 36, HT Vol.
1V, pp. 13, 15, 28, 33-36)

38. Lim testified that prior to making his classification recommendation to
the Director he reviewed the following items: the original permit issued to WTI
by HWFB; the final order and opinion that was the basis ef I-IWFB"S issuance of its
1984 ’permit ; the Part B application which is ‘»incorporat:ed by reference through
the permit; the permit change r’equest and attachments submitted by WTI; and; the- ‘
felevant statute (R.C. 3734.05(D)(6)) and regulation (OAC 3745-50-51(C)). (BT
Vol. I1I, pp. 41-66) - | |

39. Similarly, Paul Anderson testified that prior to making his
recommendation to the Director he reviewed the following items: the permit

change request submitted by WTI; the existing Part B application; the terms and
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conditions in the HWFB permit and final order; the 1988 design drawing and
bf.ocess flow drawing depicting fhe facility as initially designéd; ‘the revised
process flow drawings depicting the facility with the alterations contained in
‘the permit change request inédrporated; and the siting ciriteria contained in R.C.
3734.05(D)(6) and the examples of modifications set out in OAC 3745-50-51(C).
(HT Vol. IV pp. 33-34; '36; 42)

40. At the hearing in this matter, Mr. Lim and Mr. Anderson both testified
quite extensively regarding the siting criteria contained in R.C. 3734.05(D)(6)
"and the examples of modifications set out in OAC 3745-50-51(C) and their
‘ assessment of the relevance of these provisions to WTI's permit change request.
(gT vol. I, pp. 137-142; HT Vol. III, pp. 45-46, 53-66; HTvVol. _IV, ppP. 84492)

41. Specificall y, both Mr. Lim and Mr. Anderson determined that the addition
of the séray dryer would not have an adverse irnpact upon the siting criteria
contained in RC 3734.05(D)(6){(a) [the nature and volume.of the wasi:e to be
treated, stored, or disposed of at the facility], since WTI was not requesting
any change in the nature or volumé of waste it was permitted to handle as a
result of the addition of the spray dryer. (HT Vol. I, pp. 138-139; HT*Vol. iII,
p. 53; HT Vol. IV, p. 84)

42. Both Mr. Lim and Mr. Anderson determined that the addition of the spray
dryer would not have an adverse impact upon the siting criteria contained in R.C. '
3734.05(D)(6)(b) [the facility complies with the director's hazardous waste
standards], since compliance with such rules would be expected and required and
there was no indication that the addition on the spray dryer would affect
compliance. (HT Voi. I, p. 140; HT Vol. III, pp. 53-54; HT Vol. IV, p. 84)

43. Both Mr. Lim and Mr. Bnderson determined that the addition of the spray
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dryer would not have an adverse '_impact upon the siting 'cr'iteria contained in R.C.-
3734 05(D)(6)(c) [the fac:.lity represents the minimum adverse environmental
1mpact_, cons:.dering the state of available technology and the nature and
econcinics of various alternatives, and other pertlnent considerations] becausé
-the WTI facility would continue to meet the emission limits set by HWFB as

representlng the minimum adverse env1ronmenta1 1mpact 1 (HT Vol. I, p. 140;

HT Vol. III pp 45-46, 54, 128 HTVol 1v, pp 85 153 204 205 HT Vol. V, PP.-

104-105) | |

-44. Both Mr Lim and Mr. 'Anderson'determin'ed that the .addition of the spray
dryer would not have an adverse impact upon -the siting criteria contained in R.C.
3734 OS(D)(S)(d)(l) [the fac*lity represents the minimum r:Lsk of contamination
of ground and surface waters] for the followmg reasons: the addition of the
spray dryer would reduce the amount of lquld being handled by the fac111ty thus
minimizing the p0351b111ty of a spill ; all the water in the system is maintained
in above ground tanks and pipes which are easi_ly' inspected; the facility must
comply with applicable impact standards; _dailyA insoections of the area must be
conducted; and, the incinerator area has secondary containment to avoid
uncontrolled spills. (HT Vol. I, pp. 141-142; HT Vol. III, pp. 54-55, 85-86; HT

Vol. IV, pp. 85-86)

45, Both Mr. Lim and Mr. BEnderson determined that the addition of the spray' i

dryer would not have an adverse impact upon the siting criteria contained in R.C.
3734.05(D)(6)(d)(ii) [the facility represents the minimum risk of fires or

explosions from treatment, storage, or disposal methods] since the spray dryer

I} Mr. Sigg testified at the hearing in this matter that WTI was proposing

to make other changes to the system that would upgrade the technology at the same
time it proposed the addition of the spray dryer. (HT Vol. II, pp. 44-45)
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is a w_et-quenching_system which operates with water and, further, WTI was not
requesting the approval of any ad_ditipnal processes. or waste codeé because of
this addition whic_h would impact negatively on th'is siting criteria. (HT Vol.
III, p. 56; HT Vol. IV, p. 86) | -

46. Both Mr. Lim and Mr. Anderson determined that the addition of the spraj(
dryer would not have an ,ac:lvgrse impact upon the siting .crite;ia contained in R.C.
3734.05(D)(6)(d)(iii) [the facility represents the minimm risk'of accident
.during transportgtion of hazardous waste to or from the facility] ar;d, indeed,
likely &ould have a positive effect, since:the waste being transported oﬁ;.site
Wogid be a solid, rather than a liquid, Which is less of“a"risk’toihanﬁle,‘and'
since there would be fewer truckloads béing transported per day from the
facility. (HT Vol. III, p. 56; HT Vol. IV, pp. 86-87)

 47. Both Mr. Lim and Mr. Anderson determined that the addition of the spray
dryer would not have an adverse impact upon the siting criteria containéd in R.C.
3734.05(D)(6)$§)(iv) [the facility represents the minimum risk of impact on the
,qulic health and safety] since emissions would not be expected to §xceed_the
emission limits in WTI's permit and, as discussed above, relative to the
transportation issue, there would, in fact, be a smaller risk to the public
“health and safety due to the reduced volume of liquids being handledf (HT Vol.
III, pp. 56-57; HT Vol. IV, p. 87)

48. Both Mr. Lim and Mr. Anderson determined that the addition of the spray
dryer and, specifically, the use of scrubber liquor to cool the flue gas in the
spray dryer, would not have an adverse impact upon the siting criteria contained
in R.C. 3734.05(D)(6)(d)(v) [the facility represents the minimum risk of air

pollution] since air emissions were not expected to exceed the emission limits
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" in WTI'S hazardous waste permit. . Furthermore, in the event that testing during
‘the trial burn "‘”:'fevealéd e#ceeaanééé of ern1551ons limits, the OEPA could impose

| ;‘"édditiénal permit conditions and/ or'{qa's’te_fééd limits to reduce such emissions.
(HT Vol. 1, pp. 142-143; HT Vol. III, p. 57; HT Vol. IV, p. 87)

49, Both Mr. Lim and Mr. Anderson determined that the addition of the spray
dryer would not have an adverse impact :upéﬁ the"éi‘fing criteria contained in R.C.
'37'34..05(D')(6)(‘d3(\‘ri) [the facility 'Liépresént-‘s' the minimum risk of soil
: cont"a‘min&tio"n] " because: the amotnt 'of wé{Ste’ to 'b‘e hahdi’ed"' was .being reduced;
'i:he facility had secondary containment t'a jbroté'ct against soil ‘cc‘:ntamination;
'ahd, air emissions were not expected to increase over the limits in WTI's pémit
and, thus, there would be no higher risk of contamination of the s’oils off si-te
created. (HT Vol. IiI, pp ‘5‘7—58;‘H’I‘ Vol. 1v, p';'; 87)"

: 50 Both Mr. Lim‘ and Mr . ‘Bnderson 'deﬁenn_ined f.hat ‘the addition of the spray
dryer would not have an adverse inipact upon the siting criteria contained in R.C.
3734.05(D)(6)(e) [that the fa’ciliﬁy will comply with all applicable erivi‘ronmental
rules and laws] since WTI would be fe’quired to obtairi ali necessary permits for
the unit and would be expected to continue to comply with all statutes and
regulations. (HT Vel. III, p. 58; HT Vol. IV, p. 87)

51. Both Mr. Lim and Mr. Anderson detetmined that the addition of the ‘spray
dryer would not 'have an adverse impact upon the siting"'critéria contained in R.C.
3734.05(D)(6)(f) [that the owner and operator of the facility has a requisite
history of compliance] since there was no change in the owner or operator
requested in the permit change request. (HT Vol. 'III, pp. 58-59; HT Vol. IV, p.
88)

52. Both Mr. Lim and Mr. Anderson determined that the addition of the spray
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dryer wéuld not. have an adverse impact upon tl_le siting criteria contained in R.C.
3734.05(D)(6)(g) [that active areas within new hazardous waste facilities where
certain types of waste in specific quantities are stored, treated or disposed of,
must not be located within specified distances from listed structures and
areas] since there Qas no requested change to the types or volumes of wastes that
the fqgility was permitted'to handle or their location at the facility. (HT Vol.
I, pp. 108-109; HT Vol, III, pp. 59—60; HT Vol. IV, p. 88)

53. Both Mr. Lim and Mr. Anderson determined that the addition of the spray
dryer would not have an adverse impact upon.the,siting criteria contained in R.C.
3?34,05(D)(6)(h)_[that the facility is not located within the boundaries of a
state or national park] since the location of the facility was not being changed.
(HT Vol. III, p. 60; HT Vol. IV, p. 88)

54. Both Mr. Lim and Mr. Anderson determined that the addition of the spray
dryer did not constitute a change or alteration to the hazardous waste fécility
or its operations which would .fall within the example of a "modification"
contained in OAC 3745-50-51(C)(1)(a) [a storage facility requesting authority to
conduct treatment or disposal activities] since WTI was already a treatment and
stbrage-facility and the addition of the spray dryer was not viewed as an
"activity". (HT Vol. III, pp. 61-62; HT Vol. IV, pp. 88-89)

55. Both Mr. Lim and Mr. Anderson determined that the addition of the spray’
dryer did not constitute a change or alteration to the hazardous waste facility
or its operations which would fall within the example of a "modification"”
contained in OAC 3745-50-51(C)(1)(b) [a treatment facility requesting authority
to conduct disposal activities] since WTI was not requesting authorization to do

any disposal. (HT. Vol. III, p. 62; HT Vol. IV, p. 89)
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56. Both Mr. Lim-and Mr. Anderson determined that the addition of the spray
dryer did not constitute a change or alteration to the hazardous waste facility
or its ope'rations' which would fé'l'l. within thc'a' exanmple of a A"modificationA"
contained in OAC 3745—50-51(0) (1) (e) [a treatment or disposal facility requesting
authority to conduct treatment or disposal methods which are different from those
previously authorized and which Ay presenta poﬁ»eﬁ:t:"ié[l increased risk of hazard
to the public health ér ___envirénme‘ni:]' sir'fc“el WIT was not 'propbsing to add a
different or additional method of treatment; i.e., the treatment method for which
WTI was permitted was incineration and the addition of the spray dryer was simply -
an enhancement to the inciﬁefation system' which rwouid handle the écrubber
~ blowdown differently. (HT Vol. II1, pp. 62<64; HT Vol. 1V, pp. 89-91)
.5‘7. Both Mr. Lim and Mr. Anderson detetrmined that the addition of the spray
“ dryer did not constitute a change or alteration to the hazardous waste facility
or its operations which would fall within the éXampl'e. of a "modificétion"
Cc’mta‘inéd in OAC 3745-50-51(C)(1)(d) [a treatment, storage, or disposal facility
requesting authority to handle additional waste types which may “present a
potential incréﬁé‘sedv risk of hazard to publicb health or environment] since WTI was
not fequesting authority to handle additional waste types over what they were
already permitted to handle. (HT Vol . I1I1I, pp. 64-65; HT Vol. IV, p. 91)
58. BothMr. Lim and Mr. Anderson determined that the addition of the spray. A
"dryer did not constitute a change or ‘alteration to the hazardous waste facility
or its operations which would fall within the _exér‘ﬂplé of a "modification"
contained in OAC 3745-50-51(C)(1)(e) [a treatment, storage, or disposal facility
requesting authority to handle additional operational capacity when such

additional capacity may preserit a potential increased risk of hazard to the



FINDINGS OF FACT .
AND FINAL ORDER -22- Case No. EBR 892327, etc.
public health or the environment] since WTI was not requesting addj.tional
operating capacity. (HT Vol. III, pp. 64-65; HT Vol. IV, p. 91) |
59. Both Mr. Lim and Mr. Anderson determined that the addition of the spray

dryer did not cénstitute a change or alteration to the hazardous waste faéility
or its operations which would fall within the example of a "modification" -
coﬁtainéd in OAC 3745-50-51(C)(1)(f) [a transfer of thé pefmit from the permittee
to another person] since WTI was not seeking to transfer the permit to another
- person with this permit change request. (HT Vol. III, p. 65; HT Vol. IV, pp. 91~
92) | |

 60. Both Mr.. Lim and Mr. -Anderson determined tha—tﬁehewaad:—iéion -of the spray - -
dryer did not constitute a change or _alterétion to the hazardous waste facility
or its operations which would fall within the exarhpie of a "modification"
contained in ORC 3745-50-51(C)(1l){(g) [the cétch-all clause which provides,
"other changes or alterations which may present a potential increased risk of
hazard to the public health or the environment as determined by the director"]
because air emissions were not going to exceed the emission limits préviously set
by the HWFB in WTI's hazardous waste permit, there was no increased risk of a

spill, and there was a very easy, legitimate mechanism to collect the residual

waste of the system. (HT Vol. III, p. 65-66; HT Vol. IV, pp. 92-93)

61. Based upon their conclusions on each of the criteria cited above, both

Mr. Lim and Mr. Anderson determined that WTI's request to add the spray dryer to
WTI's incineration system should be classified as a revision. They rested their
determinations primarily upon the fact that the addition of the spray dryer was
not expected to increase air emissions above the limits contained in WTI's

hazardous waste permit and that the validity of this conclusion. would be
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conclusively demonstrated by the trial burn which was to be conducted shortly
after construction of the fac111ty was completed '(HT Vol. 111, p. 68; HT Vol.

v, pp 42- 43)

62. As sunmarlzed by Mr. Anderson

WTI was not asking for any increase in its stack
emissions; they were not asking for any changes in the
waste feeds that are going to be put in the system.
They were simply asking for an engmeermg change in the
internal apparatus of the system. It is incumbent upon
WTI to meet the limitations and they have to prove that
through the testmg of the unlt

As a secondary issue, we [1 e., the Agency] will get'
involved when we feel it is necessary to insure that the
emission limitations are met, but . . . we will only get
involved in -making those internal management decisions
when it impacts stack emissions. Otherwise, it is the
permittee's job to make sure it runs correctly and it is
designed properly . . . (H‘I‘ Vol. 1V, p. 42)

63. F:Lnall Yy, Mr. Anderson testlfled that since maklnor hlS recommendation he
had not found any evidence that the addltlon of the spray dryer could have an
adverse impaét on the siting _crj.teria and, therefore, he would make the same

recommendation regarding this classification:agair;. As he explained:

. . . The data bear (sic.) out what 'the_ permittee had ﬁroposed to
the agency and maintained to the agency that the addition of that
unit would not result in emission limitation exceedance, and
therefore, basically, my ahalysis of all the siting c¢riteria that I

went through before in testimony here would stay exactly the same.
(HT Vol. IV, pp. 125, 140)

RESULTS OF TRIAL BURNS AND OTHER TESTS CONDUCTED AT FACILITY

64. Following completion of the WTI facility, an initial trial burn was
conducted in March of 1993. (HT Vol. II, p. 58; Bppellee WTI's Exhibit 7)

65. The trial burn was conducted at a steady state level, i.e., under worst
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case operating conditions designed to stress the system. Specifically, WTI was
allowed to stress the system up to 115 percent of the pemﬁt"limitaﬁions. (HT
Vol. IV, p. 106-108; HT Vol. V, p. 8) | | |

66. In response to direction by U.S. EPA, WTI maxirhized (or "spiked") the
metal concentration, including mercury, contained in the waste being fed into the
- front end q_f the kiln and also into the neutralization system ,.dgri_ng the trial
burn. As a result, the system became overloaded and there was a failure to meet
the mercury emission limit (1600 grams per 24 hour period) contained in.- WTI's
p_grm,it, Qﬁ two occasions during the trial burn. (HT Vol. II, pp.l163-165; HT Vol.

- III, pp. 10-13; HT Vol. IV, p. 108; Appellee Director's Exhibit 9)

67. On April 26, 1993, in recognition of these exéeedances of the mercury
emission limit, Deborah M. Rushin, the Environmental Manager for WTI, sent
correspondence to the U.S. EPA and Chio EPA in which she requested the imposition
of a mercury feed limit. Specifically, Rushin stated:

"WTI's most restrictive emissions limit for mercury is
1600 grams per 24 hour period (OChic EPA Permit to
Operate 171502233 NOOl). WTI is proposing that a 1600 -
gram/day feed limit be imposed immediately. This limit
would ensure compliance with the permits .

(Appellee Director's Exhibit 9)

>68. On April 28, 1993, David M. Wertz, on behalf of Paul Anderson at the
OEPA, responded to Ms. Rushin by imposing a mercury feed rate at the WTI facility )
of not greater than 1600 grams per 24 hours. (Appellee Director's ‘Exhibit 10)

69. On October 6 and 7, 1993, WTI conducted another stack test for mercury
emissions which showed an overall average system removal efficiency for mercury
of 97.4 percent. (Appellee WTI's Exhibit 8)

70. Even though there was not a limit in the HWFB permit for dioxins, WTI

officials were also disappointed by the dioxin emission rate exhibited during the
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March 1993 trial burn (approximately 180 nanograms) Specifically, .the rate was
“higher than WTI felt the system could achieve and higher than the dioxin emission
raté' assumed by U.S. EPA in its phase I risk’ aSseésment of WTI. (Appellée WTI's
Exhibit 7; HT Vol. II, p. 159; HT Vol. IV, p. 101, p. 119) -
71 As a result, on May 3, 1993, WTI proposed the ins’tal'latibbn; of an
Ehhanced Carbon 'I‘njec;t.ioﬁ‘ 'S'y‘St;’étﬁ (:";E‘Célé""":)f" designed to reduce emission rates of
organic substances, in particular dioxins and furans. (Appellee Director's
Exhibit 8) | |
72. On May 26, 1993, WI was hotifi’éﬁ' by the OEPA that the proposed
installation of the ECIS was a chatige to their permit reéuiring review under R.C.
3734.05 and OAC Section 3745-50-51. (Appellee Director's Exhibit 8)

73, On June 29, 1993, WTI requested that Ohio EPA issue Findings and Orders
| exempting WTI from the requirement to:obta:fﬁ a tper’:r‘hit revision from Ohio EPA and
authorizing the installation, "shakedown" (a period of calibrating, adjusting,
evaluating, optimizing, and té‘_sti'ng [not té_;'.i"nclude ééffoi:mance testing] of the
ECIS system), testing and éperatio‘n of the ECIS (Appellée Directof's Exhibit
8)

74. Following the receipt of addi,tional information from WTI
regarding the ECIS, the Director issu,ed Fi_ndings‘ and Orders on July 9, 1993,
exempting WTI from the requi:rement tq' obtain a Hazardous Waste Facilitf »
Installation and Operation Permit Ljevision prior to the installation and --
operation of fhe proposed ECIS. The Findings and Orders also imposed a dioxin
emission limit of an éverage of 30 nanograms per dry standard cubic meter
corrected to 7 percent oxygen. (Appellee Director's Exhibit 8)

75. In Bugust of 1993, following installation of the 'ECIS, tests were
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conducted to measure dioxin bemissions. The results showed average qnissions of
dioxin of 13 nanograms per éubic meter corrected to 7 percent oxygen, well below
the' 30 nanogram limit which had been imposed iﬁ the Director's July 9, 1993
Findings aﬁd Orders.! (Appellee WTI's Exhibit 9) ' -

76. Additionally, WI subsequently conducted quarterly stack tests for
dioxin et'nis'si'ons and they 'also tested for dioxin emissions during a trial bumn
in_ Febr;uary of 1994.  The results of these tests re_vealed dioxin emissiéns below
10 nanograms per cubic meter corrected to 7 percent oxygen. (HT Vol. IV, pp.
1377139; A_ppellee WTI's Exhibits 10, 11, 12 _and 20)

77 WTI has also conducted tests for emissions of lead @d"péft’i"éﬁlféfé“ on
a quarterly basis. AllA of the test results indicate that the emissions of
particulate and lead are significantly below the emission limits contained in
WTI's permit. (Appellee WTI's Exhibits 12, 13, 14, 15 and 20; HT Vol. II, pp.
100 - 102)

78. WTI has also conducted performance tests for the emission of other
pollutants including metals, total hydrocarbons (THC), NOX, SO2 andeCL. All of
the test results indicated that the emissions of these pollutants are
significantly below the emission limits contained in WTI'S permit. (Appellee

WTI's Exhibit 12; HT Vol. II, pp. 103 - 106.)

79. BAs Mr. Sigg summarized in his testimony, " . . . the emission tests that

were conducted at WTI confirmed that the overall system is performing as we

1 Although the dioxin emission level exceeded 30 nanograms in one of the
five test runs conducted in August of 1993, the average emission of dioxin was
13 nanograms per cubic meter. Mr. Sigg testified that he felt the larger dioxin
emission in this one test was due to contamination in the lab, not actual dioxin
emissions in excess of 30 nanograms. Regardless, since the Director's Findings
and Orders imposed a dioxin emission limit of an average of 30 nanograms, the
test results complied with this standard.
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‘intended it to pérfohn." br, as stated by Mr. Ahdérém after reviewing test
results relative to stack emissions, "I would say that these results are
indicative, that ‘the ‘estimates provided in';t'ihe'p;:'dcesé flow diagrams by WTT for
the'permit change are accurate and are borne out by actual field data;." (HT Vol :
V, pp. 21, 111) |

" 80. ‘Finally, after discﬁs‘sih‘g‘ the various’ limitations contained in WTI's
current permit verses the limitatiohs contained in thé perrﬁit orig'inéll y approved
by the HWFB in 1984, Mr. Anderson siﬁtﬁiari'zéd,bj-éonch:ding, " .. I would say
the current operating conditions are more réstr'i’CtiV’é than the '84 permit." (HT

“Vol. IV, p. 125.)

TESTIMONY OF APPELLANTS' EXPERT WITNESS - DR. MICHAEL MCCAWLEY

81. . Over obﬁéctibns by " both ‘Aépelleés, theij’oa'fd -":;accept‘ed Appel lants'
witness, Dr. Michael McCawlAey,”‘ as an expert in the areas of air péllUtion
" control technology and the environmental and health effects of air pollution.
(HT Vol. IV, pp. 227-257) o | ' | >

'82. In January of 1991, prior to his testimony before the Board, Dr.
McCawley had presented a written statement to the Ohio EPA in which he set forth
his opinion regarding the addition of the 'spray dryer at the WTI facility, as
well as his view concerning the potential air pollution impact of the
incinerator. (Appellee WIT's Exhibit ':22) '

83. In his hearing testimony and in his earrlier written statement, Dr.

McCawley nasse:ted that th‘é a‘ddition of a spray dryer at the WTI facility would

3 pr. McCawley possesses a Master's degree in air pollution engineering

fromWest Virginia University and a Doctorate degree in environmental health from
the Department of Environmental Medicine at New York University.
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create a "feedback loop" between the scrubber and the spray dryer whereby some
pol lutants would be re-entrained and recycled through the scrubber and back to
the spray dryer. He further stated that the result of this feedback loop would
be a -continually increasing concentration of particulate in the flue gas and,
ul t_imatel Y., increased eontaminants emitted from the stack, producing an increased
risk to the environment. "(HT Vol. IV, p. 258, p. 262, p. 275)

84. More ei)ecifically, Dr. McCawley stated that because of the addition ef
f:he spray dryer, mércury would be recycled through the system, build up and

eventually, ". . . increase the amount of mercury that comes out of the stack."

Dr. McCawley sunmarized that this increase in mercury emissions from the stack

of WTI's facj.lity would lead te an increesed risk of hargn to the environment or
to public health and safety. (HT Vol. IV, p. 262, p. 273)
| 85. Mr. Sigg ceuntered Dr. McCawley's assertion regarding mercury buildup
in the system by pointing out that activated carbon is added to the scrubber
water in the neutralization system to adsorb the mercury. The scrubber water,
with the carbon particles adsorbed to it, is injected into the spray dryer.  In
the spray dryer the water is evaporated, leaving the dry carbon particles which
are suspended in the flue gas. The carbon particles containing the mercury are
either dropped out in the spray dryer or entrained in the flue gas and
subsequently removed from the system by the electrostatic precipitator. (HT Vol.
V, pp. 11 - 13; 26 - 28)
86. Dr. McCawley also testified that the addition of tﬁe spray dryer could

poter;tial-ly increase emissions of dioxins from the WTI facility. (HT Vol. IV, p.

274, pp. 298 - 299)

87. In his testimony, Mr. Sigg refuted Dr. McCawley's assertion regarding
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the potential fbr increa'se'd{ dibkin emissions by pointing out that dioxins
recirculated to the spray dryer would adsorb onto the carbon added to the
neutrallzatlon system, as well as the carbon 1n3ected 1nto the flue gas by the
enhanced carbomn injection system. The d10x1n is then removed from the system
when the carbon particles, with the dioxin adsorbed, are remoired by the
electrostatic precipitator. (HT Vol. V, pp}ng -15) |

88. Mr. Sigg further explained that the system with the spray dryer was less
" conducive to the formation of dioxins_ﬁhanlfhe sySieniwithoﬁt the spray dryer
since an extendedvfeSidence time at the erifical temnerature for the formation
of dioxins is avoided due to the éhanges made as a result of the addiﬁion;of the
spray dryer. (HT Vol. V., pp. 13 -15; also see f‘inding of Fact # 40)

89. In his testimony, Dr. McCawley alsc opined that removing the liquid from
the scrubber liquor, as is done with the addition of the  spray dryer,
"increase[s] the potential for toXicity".since the water hhich’is being removed
is the "nontoxic component." (HT vbl.'iv, pP. 282)

90. Mr. Anderson's testlnpny challenged thls assertion by Dr: McCawley.
Specifically, Mr. Anderson stated .

. The dryxnaterial that accumulated from the current
des1gn that is trucked off-site chemically will have the
same constituents in it as the Iiquid blow down from the
tanks in the 1984 design statements that (sic.) there
will be no water and there will be a small amount of
activated carbon added to it. .

Mr. Anderson also offered the following regarding this matter:
. It is very difficult to say which is more toxic.
It depends on how it is delivered to a target organism,
basically.  (HT Vol. IV, p. 70)

91. Dr. McCawley also asserted that, "eventually the level of pollution

going out the stack will build up to the concentration equivalent to what the
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concentration would be without the scrubber." During his testimony D:. McCawley
presented and discussed a mathematical formula he had prepared whic-h he stated
; su_pported this theory. (Appellee WTI's Exhibi‘t 22; HT Vol. IV, pp. 290 - 295)
92. To counter Dr. McCawley's feedback loop theory, the Appellees presented

¥ the supervisor of the

the testimony of 'Mrf Sigg and Mr. James Thomas 'I‘l_.lcker,1
Environmental Assessment Unit of the Division of Air Pollution Control at the -
(?EPA.” First,,-Mr. Sigg indicated that Dr. McCawley had mischaracterized the
process used at the WTI facility as }a cycle, when in reality the system

~ represents a continuous process which reaches a steady state i.e., "a condi tion
“'in ’ﬁHiéh:ﬁ"Qié progess has achieved a stable mode of operation that would be
characterized by concentrations [and, coﬁsequentl y, emission rates] not ch;slngi_ng
any further." (HT Vol. V, pp. 5 - 9)

93. ‘Mr. Tucker sug_ported Mr. Sigg's testimdny through independent
calculations which he performed using Dr. McCawley's mathematical formula and
substii_:uting actual rémoval efficiencies and re—entraimnenf efficiencies. Mr.
Tucker's calculations indicated that there were not continually jincreasing
emissions levels, but rather, that the incineration system reached a steady
state, with no increased emissions levels, by the second cycle (or "iteratio_n")

of the system. BAs specifically explained by Mr. Tucker, . while there was
an increase in emissions due to the recirculation of the scrubber liquor through = -

the spray dryer, which was indicated by McCawley's second case cycle 2 equation

¥ Mr. Tucker possesses a Bachelor's degree in physics. (HT Vol. V, pp.
37-38) '

" In his position at the OEPA, Mr. Tucker oversees the unit that performs
and reviews dispersion modeling and performs other types of environmental
assessments for determining compliance status or attainment status for the
national ambient air quality standards. (HT. Vol. V, pp. 38-39)
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and the subsequent equatlons, there was . . . ho'iﬁcféa"sie out to six decimal
‘places . .;'Of“”éhe. particilate out of the Stack in anysubsequent cycle . . . "
Mr. Tﬁcker furthéf surrmétriieci,‘“"V"Ik‘hér"e"-definiiii'é]fy is a ch'ar'ige in éhissions when
the - . . liquor from the scrubber is introdtced into the spray dryer. There
doés not- appear to be t‘hé feedback, the contindodéh; increasing concentrations
‘due ‘to this feedback loop that Dr. McCawléy claimed that there was." (HT Vol.
'V, 'pp. 40 '~ '44; 66 - 67; 70 - T1; 86 - 87; 92; Bppellee Director's Exhibit 11)
| 94, Mr. Tucker al'so pointed out in’ his uté‘étimiény that the emissions levels
‘as calculated under this equation are still all "considerably below the limit of
V ten'pom‘l-‘ds pef hour” for particulite matter é‘ontained in WTI's HWFB permit. (HT
: Vol.. V, p. 47) | |

95. Mr. Tucker further testified that he found three discrepancies in Dr.
" McCawley's mathematical formula:™ 1) McCéwley"‘é“} 'f"ail‘tifé to include the removal
efficiency of t‘he scrubber; 2) ‘Mccé‘;vley"s_‘f'“féilure to include the removal
efficiency of the spray dryer; and 3) ME:'Cai«i‘le‘j.r'""‘s failure to include the dissolved
" ¢hl qrides generated in thé spray dryer by evaporation of the scrubber liquor. All
“ three of these discrepancies would have anlmpact ‘on the calculation to determine
~ particulate emissions.® (HT Vol. V, pp. 62 - 63)

'96. Next, Mr. Tucker explained that he had writtén an equation using Dr.

1t On cross-examination, Dr. McCawley admitted that in rendering his
opinion regarding the increased particulate out of the stack which would result
from the addition of the spray dryer to the incineration system he did not look
at any actual emission data from either the WTI facility or similar facilities,
he did not know or consider the removal efficiency of the ESP, he did not know
or consider the removal efficiency of the scrubber, he did not know or consider
the reentrainment efficiency of the spray dryer and he did not know or consider
the removal efficiency of the activated carbon. Dr. McCawley stated that he
based his review upon, "B very brief description of the spray dryer, original
-permit documentation, and the WTI brochure showing the location of the spray -
dryer and the ESP." (HT. Vol. IV, pp. 293-297) -
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McCawley's description of his understanding of the system but substituted the
appropriate numbers from information obtained frongWTI to create a "mass balance
. analysis" of the spray dryer system, i.e., the sum of all the material going into
the sygten eqﬁals the sum of all the néterial leaving the system through
waste and the stack. Through this calculation Mr. Tucker, once again, concluded
that there was no feedback loop causing continually increasing emissiong levels
as represenfed bvar. McCawley; and further, that the emissions levels were
cons;derably less thaﬁ the allowéblé particulgte limits set by HWFB. (HT Vol.
V, pp. 48 - 56; Appellge Director's Exhibit 12)

T L Mr. ,.'.‘I.‘uckerfaisow testified regarding an equation he had written in which-
heﬂmodified his mass.balanée,énalysis, discussed above, by correcting all of the
discrepancies he had.n§ted in Dr. McCawley's equation, including Dr. McCawley's
failﬁre‘to consider the impact of the recirculation of dissolved chlorides in the
system. Once again,er. Tucker ‘s analysis indicated that there was no feedback
loop causing continually increaéing emissions levels (in this instance emissions
increased after the first three iteratibns, but the sySienlreached steady state
. on the fourth iﬁeration) and the emissions levels which were observed remained
"substantially below" the allowable particulate limits set by HWFB. (HT Vol. V,

pp. 59 - 64; Appellee Director's Exhibit 13)

CONCLUSIONS OF LAW
1. In reviewing and deciding an appeal, the Board must determine whether
the action of the Director which is under appeal was unreasonable or unlawful.
2. "Unreasonable" means that ﬁhe action is not in accordance with reason

or that it has no factual foundation. "Unlawful' means that the action taken by
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the Director is not in accordance w:.th law Onl y where the Board can find from
‘the certlfJ.ed record flled in the case and the ev1dence presented at hearlng that
'there is no valid factual foundatlon for the Dlrector s actlon or that the action -
© was not in accordance with law, can ‘the action under appeal be found to be

unreasonable or unlawful. The Board may not substltute its judgment for that of

the Di'r'ector”; (Citizens Cormuttee to Preserve Lake Logan V. Wllllams, 56 Ohio
App 2d 61 [1977].) | . |

3. The burden of proceedlng was appropr1ate1 y placed upon Appellants in
this matter, while the burden of proof remalned w1th Appellee WTI, the permit

.appllcant. (See OAC Section 3746-5- 30 CF/Water V. Schregardus, EBR Case No.

112570 [September 23, 1993].)
4, Rev:Lsed Code Sectlon 3734, 05(1)(2) prov1des in pertlnent part as
“follows:

a hazardous waste facility installation and

operatlon permit may be modified or revised at the
tequest of the director or upon the written request of
the permittee only if any of the following applies:
(2) The permittee desires to accomplish alterations, -
additions, or deletions to the permltted facility or to

undertake ‘alterations, additions, deletions, or
activities that are inconsistent w1th or not authorized
by the existing permit;

{(Also see OAC Section 3745-50- 51 which contalns a nearly-identical provision.)

5. In determining whether a permit change request submitted pursuant to

R.C. 3734.05 and OAC 3745-50-51 constitutes a revision or a modification, the
Director must adhere to the guidelines set torth in R.C. 3734.05(I)(1) and OAC
3745-50-51(C)(1).
6. Ohio Revised Code Section 3734.05(I)(1) states:
As used in this section, 'modification' means a change

- or alteration to a hazardous waste facility or its
~ operations that impacts on the siting criteria contained
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in division (D)(6) of this section. 'Revision' means
any change or alteration to a hazardous waste facility.
or its operations that is not a modification.

7. Ohio Revised Code Sectibn 3734.05(D)(6) lists the siting criteria which
must be met in order for a facility to -receive a hazardous wasﬁe facility
installation and operation permit and_which, pursuant to ORC 3734.05(I)(1), must
be impacted for a permit .change request to be classified as a modification.
Specifically, Ohio Re_vised Code Section 3734.05(D)(6) provides in pertinent'paft
‘as follows:

The Board shall not approve an application for a-
. hazardous waste. facility installation and operation
v o-permi-t-unless-it finds -and determines as follows: -
(a) The nature and volume of the waste to be treated,
stored, or disposed of at the facility;
{(b) . That the facility comwlies with the director's
hazardous waste standards adopted pursuant to section
3734.12 of the Revised Code;
(c) That the facility represents the minimum adverse
environmental impact, considering the state of available
technology and the nature and economics of various
alternatives, and other pertinent considerations;
(d) That the facility represents the minimm risk of all
of the following:
(i) Contamination of ground and surface
waters;
(ii) Fires or .explosions from treatment,
storage, or disposal methods;
(iii) Accident during transportation of
hazardous waste to or from the facility;
(iv) Impact on the public health and
safety; '
"(v) Rir pollution;
{(vi) Soil contamination.
(d) That the facility will comply with Chapters 3704.,
3734., and 6111. of the Revised Code and all rules and
standards adopted under those chapters;
(£) That if the owner of the facility, the operator of
the facility, or any other person in a position with the
facility from which he may influence the installation
and operation of the facility has been involved in any
prior activity involving transportation, treatment,
storage, or disposal of hazardous waste, that person has
a history of compliance .
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(e) That the active areas within a new hazardous waste
facility . . . are not located or operated w1th1n any-
of the follow:.ng '
(i) Two thousand feet of any re51dence,
school, hospltal, ‘jail, or prison;
(ii) BAny naturally occurring wetland
- - (iii) Any flood hazard area . . .

- (h) That the facility will not be located within the
boundaries of a state park, .’'. . or any property that -
lies within the bormdanes of a natlonal park or
‘recreation areéa .

8. In Northern Ohi dans Protecting the Environment v. Shank (1988), 52 Ohio

Bpp. 3d 41 the Franklin County Court of Appeals extensively discussed the
concept of the term ' 1mpact" in R. C. 3734 OS(H) [now 3734 05(1)] and concluded

thusl v

the term 1mpact ' as ‘it is used in R.C.
3734 05(H), connotes ‘adverse 1mpact' and not merely any
‘impact. In other words, a change is’ not a modi fication
unless it presents an 1ncreased rlsk of adverse
envirenmental effect. "It is on Y wheén' the ‘change has
such an effect that advance approval by the Board is
requlred o

9. The testimony of Mr. Lim and Mr. Anderson substantiates that they
carefully and ‘thoroughly considered the possible limpadt WTI's additjon of. the
spray dryer would have upon the siting criteria cdntained in R.C. 3734.05(D)(6)
prior to making their recommendation 'to the Director that he classify Appellee's

permit change request as a revision.

0

10. Furthermore, the Board finds that the testimony and evidence offered in- -

the instant matter indicate that the Dire_;:tor acted both reasonably and lawfull y
in determining that the addition of the spray dryer to the incineration system
at the WTI faCility would not have an adverse impact upon any of the siting

criteria contained in R.C. 3734.05(D)(6) and, thus, it was appropriate for him
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to elassify Appellee's' permitl change request as a revisién rather than a
modi fication.

il. Ohio Administrative Code Section 3745-50-51(C) expands on the provisions
of R.C. 3734.05(I) by listing examples of changes or alterations to a hazardous
waste facility which would constitute a modification. Speeifically, OARC 3745-50-
Sl(C) prov:Ldes as follows: | |

(C) A written request for a mod:.flcatlon or revision
from the permittee shall be submitted to the director

and shall contain such 1nformat10n as is necessary to
_support .the.regquest.- - - . e e

(1) A 'modification' is a change or alteratlon to the
hazardous waste facility or its operations that impacts
on the siting criteria contained in division (D)(6) of
section 3734.05 of the Revised Code, including, but not
llmlted to, the following:
(a) A storage facility requesting
authority to conduct treatment or disposal
activities; or
(b) A treatment facility requesting
authority to conduct disposal activities;

or
(e) A treatment or disposal facility
requesting authority to conduct treatment -
or disposal methods which are different

from those previously authorized and which

may present a potential increased risk of

hazard to the public health or environment;

or
(d) A treatment, storage, or disposal
facility requesting authority to handle
additional waste types when such wastes may
present a potential increased risk of
hazard to the public health or environment
when compared to wastes previously approved
for treatment, storage, or disposal at the
facility; or

(e) A treatment, storage, or disposal
facility requesting additional operational
capacity when such additional capacity may
present a potential increased risk of
hazard to the public health or the
environment when canpared to the
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operational capacity previously approved .
for treatment, storage, or dJ.sposal at the__
facility; or '
(f) A transfer of the permit from the
permittee to another person; or

(g) Other changes or alteratlons which may

B - present a potential 'increased risk of

hagard to the public health or the
environment as determihed by the director.

12. The testimony of Mr. Lim and Mr. Anderson substantiates that they
carefully and thoroughly considered the.exaniples of c;hanges or alterations listed
in ORC 3745-50-51(c) which constitute a modification prior to making their

recommendation to the Director that he classify BAppellee's permit change request
as a revision. - »

13. Furthermore, the Board finds that the testlmony and evidence offered in
the instant matter 1nd1cate that the Dlrecter acted both reasonably and lawfully
in determining that the addltlon of the spray dryer’ to the 1nc1nerat10n system
at the WTI facility did not fall within any of the exan'ples of a 'modification’
set out in OAC 3745-50-51 and; thus, 1t was approprlate for him to class:Lfy
Appellee s permlt change request ‘as a revision.

14. It is well settled that: in determlmng the reasonableness of the

Director's decision in a de novo hearing the Board need not limit itself to the

evidence that was before the OEPA at ‘the time of the Director's decision. (See

e.g., Buehler . McAvoy (Aug. 18, 19’8‘1)_', ‘Franklin App. No. 81AP-211, unreported

(1981 Opinions 2517, 2523) aga Nettheasft Oh‘iqRegionai Sewer District, et al.,
v. Shank (July 6, 1989)7 Franklin Aép; vNo. '88AP. - 1058.) In light of this
premise, we find that the reaults of the trial bums and other tests conducted
at the WTI facility after the Director's decision to classify Appellee's permit

- change request as a revision rather than a modification, are both relevant and



FINDINGS OF FACT |

AND FINAL ORDER -38~ Case No. EBR 892327, etc.
persuasive documentation supporting the validity of the Director's decision.
Indeed, the emissions tests which have been conducted at WTI since 1:.he addition
‘of the spray dryer to the incineration system have consistently revealed
emissions which are substantially below the emission limits. contained in WTI's
permit.

15. We also find it significant that in several instances (most notably, the
imposition of a mercury feed limit and a dioxin emission limit) the current
operating conditioné at the WTI facility are more restrictive than the operating
conditions contained in the original permit issued by the HWFB.

-~ 167 —Furthermore, we are unpersuaded by ‘Bppellant's —contention that 'th’é -
addition of the spray dryer to WTI's incineration system increases the risk of
air pollution and impacts adversely on the public health and safety based on _the
fact that the system may malfunction and the flue gas may not be properly cooled.
The Board has not been presented with any evidence indicating that the equipment
at issue will fail; indeed, Mr. Sigg presented compelling testimony regarding the
unlikelihood of a malfunction of the spray dryer and the safeguards wh.:Lch are in
place in the event a malfunction or opel_:ation interruption should occur. Thus,
in the absence of some tangible evidence that such a malfunction is possible or

probable, the Board is unwilling to find that the Director acted unreasonably or

unlawfully in refusing to classify Appellee's permit change request as a - -

modification based on the highly speculative facts set forth by Appellants.

(Indeed, in CECOS International, Inc. v. Shank, 79 Ohio App. 3d 1 (1992), the

Franklin County Court of Appeals indicated that the Director is not permitted to
impose conditions upon a permittee based upen his speculation that the permittee

might violate the conditiops contained in the permit. Similarly, we feel it
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would have been inappropriate for the Director to base his classification of

- Appellee's permit change requeSt upon abject speculatien concerning a possible
‘mechanical failure of the incinerator when there was no evidence presented to
assume such a failure would occur.)

.-17. Finally, in light of our finding that the Di‘réc"-t-orlacted"reas-onably and
lawfully in classifying Appellee's pemit change request as a revision rather
than ‘a modification, there was no reason f-br. the Director to require WTI to
recalculate its air emissions model.

18. For the foregoing reasons, we find the determination of the Director
to classify :WTI'sV permit -change request as a revision, rather than a
modification, was both reasconable and. lawful and should be affirmed.
FINALORDER -
The action of the Director classifying the instart permit change request as
a.revision was both reasonable and-lawful and is hereby AFFIRMED.
The Board, in accordance with Section 3745.06 of the Revised Code
-and Ohio,.Administrative Code 3746-13-01, informs the parties that:
Any party adversely -affected by an ‘order of the
Environmental Board of Review may appeal to the Court of
Appeals of Franklin County, or, if .the appeal arises’
from an alleged violation of a law or regulation to the
-court of appeals of the district in:which the:violation
was alleged to have occurred. BAny party desiring to so
appeal shall file with  the Board’' a Notice' of Appeal
designating the order appealed from. A copy of such
notice shall also be filed by the Appellant -with the
court, and a copy shall be sent by certified mail to the
-Director of Environmental Protection.  Such notices

shall be filed and mailed within thirty days after the
date upon which Appellant received notice from the Board

v Ly
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by cerf.ified mail of the making of an order appealed'
from. No appeal bond shall be required to meke an
appeal effective.

THE ENVIRONMENTAL BOARD OF REVIEW

T \\@M

Toni E. Mulrane, Chairman

Entered in the Journalm \

of the Board this _ 3

day of May, 1996. K-.L&(M%fmzr%ﬁ
S - Jerty Haghnond, Member

COPIES SENT TO:

MARY LEE VANDEVANDER [CERTIFIED MAIL]
ELAINE MCCLUNG [CERTIFIED MAIL] -
SUSAN BENNETT [CERTIFIED MAIL]
JEFFREY BENNETT [CERTIFIED MAIL]
LET'S IMPROVE VALLEY ENV. [CERTIFIED MAIL]
DONALD SCHREGARDUS, DIRECTOR [CERTIFIED MAIL]
SAVE OUR COUNTY [CERTIFIED MAIL]

Jeffrey A. Kodish, Esq.

Robert J. Shostak, Esq.

Joseph M. Reidy, Esq.

Charles H. Waterman, III., Esq.
Martha Horvitz, Esq.
Bernadette J. Bollas, Esq.
James Hughes, Esq.

Lauren C. Angell, Esq.
Jacqueline Mallett, Esq.



FINDINGS OF FACT
AND FINAL ORDER
Case No. EBR 892327, ETC.

_ CERTIFICATION

I hereby certify that the foregoing is a true and accurate copy of the

FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL ORDER MARY LEF VANDEVANDER, ET AL.

V. DONALD SCHREGARDUS, DIRECTOR.AOF ENVIRONMENTAL PROTECTION, ET AL., Case No. EBR
892327-892329 and 892334 entered into the Journal of the Board this . 50 )@I/L/

day of May, 1996.

Mer, O Of ﬁoﬂ

Mary J. O ey Xecutive Sec;

Dated this _=)= ﬁ day of . o )

May, 1996, at Columbus, Ohio.



