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MOYER, J.

These appeals are from an order of the Ohio Environmental
Board of Réview' which affirmed an order .ofv appellee Wayne S; Nichols,
Director of the Ohio Environmental Protection Agency (director), gfanting'
to appellee Board of_. Commissioners of Franklin County, - Ohiq
(commissioners) a permit to install a sanitary landfill on the soﬁth side
of State Route 665; west of Interstate 71 in Jackson Township, Franklin
County, Chio. Appeliant Southwest.Jaékson Township Civic Associatibn is a
nonprofit corporation whfch represents -approximately 500 families, the
majority of which reside in Jackson Township or Grove City, Ohio..
Appeflant Donald Rings is president of the association.

In December of 1980, the commissioners purchééed approximately
200 acres of 1and on State Route 665 for the purpose of establishing a
county landfill and later filed an application wfth the Ohio Environmental
Protection Agency (EPA) for a permit to install a landfill oﬁ the site.
Appellants assert that the commissioners failed to consider the impact the
probosed landfill would have on the property and the lives of the people
living in the area. They also contend that there are other geologically
similar sites for the landfill which would be more suitable than the
proposed site.

Appellants' request for a hearing on the pending application

was denied by the director who approved the application and granted the

permit. ‘Appellants appealed the issuance of the permit to the Ohio

Environmental Board of Review (board).
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Nos. 83AP-54 & 83AP-55 3

The board heard oral arguments concerniné several preliminary
Tegal issues presented by appe]]ants.' Tpereafter, the board issued a
two-to-one decision in favor of appellees. The diésenting member.conc1uded
that the issuance of the permit should have been reversed because the
director of the EPA failed to grant éppe11ant§ a preadjudication hearing
and because the director should have stated his express findings in his
order issuing the permit. |

~ An evidentiary hearihg was held by the bbard in 1982 on all
dther issueé ‘raised by appellants. Appellants presented evidence
concerning the character of the neighborhood surrounding the site and
testimony that the presence of the landfill in the area would have an
adverse effect upon the values of nearby property. | ..

fhe»director conceded at the hearing that when he granted the

permit he was unaware of the specific character of the area around the
site. He testified that he was not apprised that a dairy farm was
immediately adjacent to the proposed landfill and that he did not consider
the effect the qdor,'hoise and litter from the 1andfi]1 would have on
residents in the area. However, the record contains evidence that he
considsred the general character of the area and the effect the landfill
. would have on it.

After the hearing, but prior to the board's issuance of the
final order, a board member retired. The remaining two members voted to
affirm éhe director's issuance of the permit with several modifications.
Appellants assert the following seven assignments oé error fn support of

their appeal:
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that their interests would be affected by the dissuance of a permit to
operate the landfill and that the director, therefore, should have held a
preadjudication hearing in order that appellants' interests could be

considered. The Supreme Court, in General Motors v. McAvoy (1980), 63 dhio

~ MNos. 83AP-54 & 83AP-55

1. "The EBR erred in not vacating Director
Nichols®' <dissuance of the permit in that, by
failing to afford appellants a pre-adjudication
hearing with respect to the commissioners' permit
application, Director Nichols violated Ohio law."

2. "The EBR erred in not vacating Director
Nichols' 1issuance of the permit in that the
director unlawfully failed to consider the social
and economic impact of 1locating a dump at the
site."” . .

3. "The EBR erred in not vacating Director
Nichols' order dissuing the permit to install .in
that, by failing to incorporate express findings
into his order, the director violated Ohio law."

4. "The director and the EBR. failed to properly
identify the 'operator' of the dump and determine.
that the operator is competent."

5. "The EBR erred in misapplying the standard
applicable to determining whether the location of
the dump in this rural residential area will
create a nuisance."

6. "The EBR final order is fundamenta11y'
flawed--Chairman Phillips' vote on the final order
is inconsistent with his stated legal position.”

7. "The EBR erred by affirming Director Nichols'
issuance of the permit despite finding
unlawfulness and/or unreasonableness, and by
returning the matter to the director to remedy
that unlawfulness and/or unreasonableness."

In support of their first assignment of error, appellants argue

St. 2d 232, 238, held:
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" * % Yhere an application is to be approved or
where it 1is totally inadequate in form or
substance, it may be unnecessary. to offer the
applicant an opportunity for a.hearing. In such
situations interested non-parties can participate
in ‘the decision-making process through the
mechanism of R.C. 3745.07. :

“In sum, R.C. 3745.07 deals primarily with a

distinct group of persons from those governed by

R.C. 119.06. The 1latter statute protects the

rights of applicants for licenses and permits, -

while the fTormer does not primarily deal with the

regulated parties but seeks to protect other

indirectly affected parties." | :

Since appellants are not applicants, but interested nonparties,
their hearing rights are expressly provided in R.C. 3745.07. Although
R.C. 119.06 provides that nb adjudication order shall be valid without
~affording a preadjudication hearing, this section applies only to the
parties whose interest is being determined. Appellants are not parties
because their interésts are not the subject of an EPA adjudication. This

case is different than Genoa Banking Co. v. Mills (1981), 67 6hio St. 2d

106 because the General Assembly has specifically provided for persbns
-whose difect interest is not the subject of an adjudication order issed by
the director of EPA by adopting R.C. 3745.07, whereas there 1is no
comparable \statutony provision for persons or institutions who are
indirectly affected by a decision of the superintendent of banks as the
‘Genoa Banking Company was. In this case, it is the.interest of the county
commissioners who wish to construct and operate a(]andfi]i_faci]ity that ié
the subject of the adjudication provided for by R.C. Chapter 119. As

unregulated, "other indirectly affected parties,” appellants must seek
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their protection from the actions of the director under R.C. 3745.07.
Appellants' first assignment‘of error is_overruled. . |

In support of their second assignment of error, appejlants-
argue that the director must consider any social and economic impact a
proposed landfill will have upon the area surrounding the proposed site.
0.A.C. 3745-31-05(A) lists some of the criteria the director must consider
when decidiné to issue an installation permit. 0.A.C. 3745-31-05(B) lists

criteria the director may consider, including social and economic impacts.

Reviewing courts must defer to an administrative agency's interpretation of

its own regulations. Jones Metal Products Co. v. Walker (1972), 29 Ohio
" St. 2d 173. The director testified that 0.A.C. 3745-31-05(A) is mandatory
and that 0.A.C. 3745-31-05(B) is discretionary. That opinion is consistent
with the p1aih language of the regulation. Therefore, the direétor has
discretion, but no duty, to consider sociaT and economic impacts that may
result if a permit is issued.

The primary factor the director must consider under 0.A.C.
3745-31-05 is the envirdnmenta] impact that would result from an issuance
~of the permit. It requires a determination that'the facility will not
violate any state or federal effluent emission and ambient water quality or
_air quality standafq. ‘While it perhaps wou]d.be desirable for the director
to consider social and economic factors; wé find no duty that he do so.
The second assignment of error is therefore not well taken and is
overru]ed.

Appellants' third assignment of error is also not well taken.

The regulations in 0.A.C. Chapters 3734 and 3745 do not require the
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director to make any writteﬁ formal findings of fact prior to the issuance
of the permit. Furthermore, it is clear from the Jjournalized 1etter the
director sent to the county commissioners that the permit was issued
pursuant to 0.A.C. Chapter 3745. The board .on appeal held that the
issuance of the permit complied with 0.A.C. 3745-31-05(A) and.(B)c The
board was not required to fnc1ude the exact 1anguége of the regulations in
- its order;_The record indicates that the director concluded, prior té.the
issuance '?of the permit, that- 0.A.C. . 3745-31-05(A) and 0.A.C.
3745-27-06(H){1) through (4) were met by the applicants. The authorities
cited by appellants in support of their argument that the director was
required to state his specific findings on the requirements of 0.A.C.
3745-31-05(A) and 0.A.C. 3745-27-06(H) are a]]sconcerned with statutory
rather than agency rule requirements that an_agéncy state the specific
reasons for its decison. There is no such requirement with respect to the
director's action in this case. ,Appellanté do not argue that tﬁey were in
any way prejudiced by the.director's failure to state his specific findings
.when he granted the permit to install. We hold that the director was not
required to specifically state his findings under 0.A.C. 3745-31 and that
his jdurna1ized permit to instaT], which stated it was issued pursuant to
0.A.C 3745—31, gave appellants sufficient notice of the reasons for _’
issuance of the permit. The third assignment of error is overruled. |
0.A.C. 3745-27-06(H)(3) provides that:
"(H) The Director shall not appr&ve any detail

plans, specifications, and information unless he
determines that:

Ui % %
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“(3) the person identified as the operator of the
solid waste disposal facility is competent and
qualified to operate the solid waste disposal
facility * * *." : .

"Operator” is defined as: "the person responsible for the
direct control of operations at a solid waste disposal facility." O0.A.C.
3745-27-01(0). |

The following testimony of the director indicates that he knew
the Franklin County Commissioners would not be the direct operators of the
landfill, that he did not know who the operators would be and that he,
therefore, ¢ou1d-not khow anything about their environmental record:

Q. Were you advised, at the time you approved

this permit, as to the identity of the company

that would come :in and oversee the  direct

operations of the landfill?

"A. No, sir.

"Q. So you didn't know, at the time you approved

the permit, who it was that would have direct

control of the daily operations at the landfill?

"A. That's correct, sir.

"Q. Well, if you didn't know, we can agree, can't

we -- You didn't know the identity of this

operator. We can agree that you didn't check out

whether this operator has had a good environmental

record in the past?

"A. Well, since, as I have related to you, this is

a rather normal procedure, what we have been doing

in the case of larger landfills of this nature, is

requiring that a professional engineer monitor the

operation of the site. And that is one of the

conditions in here.

"Q. He's going to monitor it?

"A. That's correct.
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"Q. But my question, sir, was: That since you

didn't know what company was going to be retained

to be the direct operator of this facility, you

couldn't check out the env1ronmenta] record of

that operator, could you?

"A. That's correct, sir.

"Q. And you did not before you issuéd the permit?

"A. Well, that is right." [Tr. 369-370.] _

With that testimony before it, the Environmental Boérd of =
Reviéw_concTuded that: “The Board of Commissioners of Franklin County is
the IOpefator 6f the pr0po$ed' landfill as that term 1is defined in
3745-27-01(0), ﬁecause it or its employees will be in direct control of
daily operation of the landfill." There is no evidénce indicatfng ;that
the three commissioners of Franklin bounty or their employees will directly
_coﬁtro] the'dai]y operations of the landfill. In fact, the unequivocal
testimony of the director of EPA is directly cdntrary to that conclusion.
| ’It wouid appear that 0.A.C. 3745-27-01(0) requires the EPA to
determine that the direct operator of a  waste disposal facility is
competent and qualified to opérate said facility because of the need to be.
sure that solid waste facilities are operated 'in accordance with their
permits. With the all too apparent potential for using solid waste
disposal sites inappropriately, the regulation appears to be directed at
assuring the public that the Environmental Protection Agency will dse its
expertise in determining whether the person or.company that is responsible
for the day-to-day operations of the disposal facility is competent to
operate said facility. Under the facts in the transcript, the county

commissioners will no more be in "“direct control” of the solid waste
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disposal féci1ity than they are in direct control of. a private contractor
whom they hire to repair a county building.

"To be sure, there is nothing in the transcript indicéting that
the county commissioners would not attempt to hire a competent and
qualified company to operate the solid waste disposal facility. The
evidence indicates they have responsibly hired a contractor to operate the
county's existing landfill. However, that is not the issue. It.is,the"
contractor, not the county commissioners, who will be at the site and who
will operate thg;]an&fill either 1in accordance with the permit and the
regulations or not. The nature of the substances deposited in solid waste
landfills can affect the health and safety of many people. The director of
the EPA should strictly observe O0.A.C. 3745-27-01(0).  The fourth
assignment of error is well taken and is sustained.'

Beéause they arelinterre1ated, the fifth and seventh assignments
of error are considered together. Our sfandard of review for an appeal
from the Environmental Board of Review is to determine whether the board's
order is supported by reliable, probati&e and substantial evidence and is

in accordance with law. R.C. 3745.06; Perry Township Trustees v. Earnhart

(Aug. 19, 1980), Nos. 80AP-16 & 80AP-32, unreported (1980 Decisions 2554,
2562). Thereforé, it is the board's order which affirmed in part and
vacated and modified in part the order of the director that we are required
to review in this appeal. Appellants argue that the board could not affirm
the order of the director and also vacate and modify a part of the order.
They cite R.C. 3745.05, which states that, if the board finds that the

action of the director from which the appeal is taken to the board was
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tawful and reasonable, it must affirm the action and that, if it finds the
action of the director was unreasonable or unlawful, it must vacate or
modify the action. We believe the statyt; should not be interpreted to
place the board in the technical strait jacket appellants have tai]ored for
it. While we agree that there is some inconsistency in the board's
-findings of fact and its final order, a close reading of. fhe board's
procedural record and the fina1.order causes us to conclude that the board
. was adding to the requirements imposed by the director and did not exceed
the statutory authority.

‘The record of the board includes a Notice of Intent To Rule and
Order for Pfoposed.Findings.of Fact, Cont]usions-of'Law and Final Order,
which was'issued September 9, 1982, and which contains the statement that
the board "intends to. rule to affirm the permit in part, vacate the permit
in part, and modify the Permit to Install. Appellees [the director and the
county commissioners] are ordered to prepare and submit a -proposed set of
Findings of Fact, Conclusions of Law and Final Order which addresses the
assignments of error as reflected in the de novo proceeding and includes
the following modifications to the Permit to Install. Those
portions modified must first be vacated." Following that statement is a
lisi of the modifications which includes the modifications that are a part
of the board's final order.

On November 19, 1982, the director and the commissioners filed
their proposed findings of fact, conc]usioﬁs.of law and order which states

the seven modifications that were adopted verbatim in the board's final

order. It is significant that the board added to its final order the
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statement that “[tlhe parties have agreed to all the modifications which

are included in this final order. Therefore, the Board has not detailed
with specificity the reasons for changes ordered in the modification to

this permit to install.” It is also significant that the modifications do

not appear to be design changes but merely additions to the design approved |

by the director which will gi?e appellants additional protection againét
nuisance and pollution of their water. When the finé1 order is read in the
context of}the record, it is clear th;t the board found that the diréctor's
ordef was unreasonable- only to the 1limited extent indicated by the
modifications. The board may affirm in part and vacate in part an order of

the director. In Perry Township Trustees, supra, we affirmed an order of

the‘board which found that the director's order was based upon a valid
factual foundation and was in accordance with law but Qﬁich modified the
director's order. There, the board stated a specific exception to 1its
finding that the-director‘s order was in accordance with law,'a practice
that unfortunately was not followed in the order here. Howevef, we must
give meaning to the board's intention in light of the procedural, record

before us. That conclusion is particularly compelling where the appellants

are placed in a better position by the board's modifications than they

would Have been without the modifications.

Having determined that thg board's order is not legally
defective under R.C. 3745.05, we must now consider whether the board's
order is supported by reliable, probative and substantial evidence and is

in accordance with law under R.C. 3745.06. In'making our determination, we
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must review the evidence before the director and the evidence presented to
the board.
| The board modified the directo;'s order to add at least three
provisions intended to increase the possibi]ity that the proposed landfill
would not create a nuisance. 0.A.C. 3745-27-06(H)}{(1) provides that:

~"(H) The Director shall not approve any detail

plans, specifications, and information unless he

determines that: ‘ ' :

“(1) establishment or modification and operation.

of the solid waste disposal facility will not

. create a nuisance * * %%

The fecord includes substantial evidence indicating that the
director consfdered whether the landfill would create a nuisance to or
interfere with the character .of the residéntia1: area surrounding the
proposed sife. The Sectioh chief for the Divisions of Hazardous Méferia1s
Management and,Land‘Po11ution Control testified conéerning_the plans and
the application submitted by‘the commissioners regérdihg control of dust,
noise, odor, litter, birds and other potential problems raised by the
residents. - The record also includes evidence that the 'plans provided
design parameters, engineering features ‘and operational techniques. The
facility is to be 1bca£ed at a remote area visually inaccessible and not
_ close to the residents. Moreover, there.is testimony that the facility is
designed to meet all applicable reguiations of the EPA and will comply if
the facility is operated in accordance with the approved plans and permit
conditiohs. The same section chief testified specifically that, if the

landfill is operated in accordance with the plans, it will not interfere

with the attainment of any water quality standards, ambient air quality
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standards, not create a health hazard, not create a nuisance; and that it
will comply with all applicable . solid waste regulations and PTI
regulations.

While the director testified he did not consider the total

effect the landfill would have on the surrounding land and that he did not

consider the effect it would have on specific owners of .land, the
board's modifications appear %o be responses to specific comp]aihts hy
appel]ants.' Our review of the entire record causes us to conclude that the
order of the _boafd is reasonable and Tlawful. The fifth and seventh
assignments of érror are overruled.

In Support of their sixth assignment of error, appellants
contend that, because board member Phillips dissented from a ruling of the

other two board members with fespect"to four of the eighteen assignments of

~error filed by éppellants in their appeal from the director's order and

then signed the final order which incbrporates those findings, the board
therefore did notvrender a valid majority decision. -The final order, which
was signed by Mr. Pﬁillips and one other board member, expressly refers to
the assignments of error that had been previously decided and does not -
purpert to dispose of those assignments of error. Mr. Phillips' dissent
from tﬁe majority's disposition of four of the eighteen assignments of
error did not prevent him to vote to reverse the order of the director on'
the remaining assignments of error. The majority'sA disposition of the
first assignments of error resolved those issues and all members of the
board, whether in the majority or minority, were bound by that decision.

Having voted in the minority on the disposition of the first assignments of
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error, Mr. Phillips was certainly not compelled to vote to overrule the

director's order if he believed the remaining assignments of error should

.

be overruled. Such a "grudge vote" would hardly be an example ~ of

"~ responsible decision making.

In the alternative, the ruling disposing . of the first four -

assignments of error states that the board "cannot find justification at

this time to support the above assignments of error." (Emphasis added.)”

That condition suggests that the board members may change their ru]ihg

_after hearing the evidence with respect to the remaining assignments of

error. . The sixth assignment of error is not well taken and is overruled.
- For the foregoing reasons, appellants' assignments of error
one, two, three, five, six and seven are overruled and assignment of error

four 1is sustained, and the order is therefore reversed and the case is

- remanded to the Environmental Board of Review for further proceedings

consistent with this opinion.

Judgment reversed and case remanded.

STRAUSBAUGH, J. concurs.

REILLY, J., concurs in part and dissents in part.

REILLY, J., concurring in part and dissenting in part.'

I concur in ovefru]ing the first, second, “third and fifth |
assignments of error, but must respectfully dissent as to the fourth
assignment of error. Although the record indicates that the Franklin Couhty
Commissioners considered hiring a private firm to participate in some phase

of the operation of the new landfill, there is also sufficient evidence in
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the récord to indicate that it is the county which will occupy the position
of "operator" of the landfill, as that term is used in 0.A.C. 3745-27. An
operator is "the person responsible for the.direct control of operatfons at
a solid waste disposal facility." 0.A.C. 3745-27-01(0). |

In its Findings of Fact and Final_Order, the EBR concluded that
the Board. of Commissioners of Franklin County was the operator of the
proposed landfill, and that based upon the record of operation of the
current Franklin County Tandfill they vere competent. In support of this
conclusion the EBR cited the testimony of Dire&tor Nichols and Steven Rath
of the EPA; as well as James Mentel of Franklin County. This testimony
indicated that the present Franklin County landfill is operated by the
Frank]in County Commissioners,. that the daily operation of the present
1andfill 1is conducted by an outside corporation under the lén—site
supervision of a full-time county employee, and that the proposed facility
is to be operated im the 'same manner.

The record shows that the Frankiin County Commissioners were
expressly listed as operator of the proposed landfill on fhe.app]ication
for the permit to install. It was also the testimony of Wayne Nichols,
Director of the EPA, that it was the Franklin County Commissioners whom the
_ EPA held "responsible for the operation of this site." While the exerpt of
testimony of Nichols quoted by the. majority indicates that the county
intended to contracf out a portion of the work to a presentiy unnamed
concern,.the iestimony of Steven Rath, also of the EPA, indicates that it
is still the Franklin County CommissionerS who will occupy the position of

operator. Mr. Rath, in response to a question posed by Thomas M. Phillips,
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Chairman of the EBR, stated that; while the Franklin County Commissioners
empioy a contractor at the present landfill site, the county supervises the
daily operations of that landfill. Thus, the testimony was:

"MR. PHILLIPS: Fine. Well, maybe it seems to me it
would be appropriate to ask if there was a viola-
tion clearly, a violation, clearly, that came to
your attention in the operation of this landfill?

“To whom would you go in initiating some action to
correct it? :

"THE WITNESS: You're asking me that?
MR, PHILLIPS: Yes. |

"THE ~ WITNESS: To  the  Franklin  County
Commissioners.

“"MR. BAUMANN: Well, you're not going to call the
Commissioners. Who are you going to call?

"THE WITNESS: We would call the license holder who
happens to be the Franklin County -- who will hap-
pen to be Franlin [sic] County Commissioners.

"MR. BAUMANN: Well, who would you call? The clerk?
Or the Commissioner?

"THE WITNESS: I would call Leon Milford at the

. present site. I don't have any idea who's going to
be the staff person at the new site. Currently, a
fellow by the name of Leon Miiford is down there
basically full time. And we --

- "MR. BAUMANN: He's a county employee?

THE WITNESS: I understand he is. Works out of the
sanitary engineer's office, as I understand.

~ "MR. BAUMANN: County Sanitary Engineer?

"THE WITMESS: That's my -- understanding. And if
we have a problem, we call Leon up and say, Leon,
we have a problem with so and so. As would the
Franklin County Board of Health who actually has
the day to day enforcement responsibility of the
solid waste  regulations 1in Franklin County."
(Tr. 1129-1130.) '
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This te;timony is further reinforced by that of James Mentel,

the county's project coordinator for the proposed landfill, who testified

~as follows:

"Q. Well, Mr. Mentel, have you been involved in
the other landfill that I guess has about a two-
year span of 1ife left? Are you acquainted with --
What I am really interested in is: What is the
county's response -- their historical record of. .
response been to complaints about such things as
litter, -- That's the main one here.--Dust, and so
forth in the other 1andfil1? Do you know?

e % %

"THE WITNESS: Mr. Phillips, we havevpersonnel that

are in control of that existing landfill operation.

that are down there daily. If these concerns that

you have just mentioned, I can assure you the

commissioners would immediately address those and

take whatever measures were necessary. to correct

those .”

(Tr. 487-489.)

Moreover there was sufficent evidence in the record that the
Board of Commissionars was competent to operate the proposed landfill. Both
Director Nichols and Mr. Rath testified that the EPA had inspected the
present Franklin County 1landfill, -and had found it to be well run.
Specifically, Director Nichols testified that "it's one of the better ones
that we have in the state, I would say. We would consider it. a model
landfi11."

This is a most difficult question for all- concerned, and
unquestionably the operator should be properly identified to assure the
proper operation of the 1landfill. In any event, there is sufficient

evidence in the record to support the decision of the EBR that the Board of
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County Commissioners 1is the . operator of the landfill, and that it is

Acompetent to do so. Therefore, the fourth assignment of error should be

.

overr;uled and the order affirmed.
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