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THE COURT OF COMMON PLEAS
OSHALE & s2Tnorry LORAIN COUNTY, OHIO

CASE NO. 89-CV-102519

STATE OF OHIO, ex. rel.
BETTY MONTGOMERY,
Plaintiff, : JUDGE LYNEIT M. MCGOUGH
vSs.

PRUITT AND GRACE DEVELOPMENT
CORP., et.al,,

Defendanfs.
CONSENT ORDER BETWEEN THE
STATE OF OHIO AND MICHAEL PRUITT

The Second Amended Corﬁplaint in the above-captioned case having been
filed herein, and the Plaintiff, State of Ohio, by its Attorney Genei'al, Betty
Montgomery (hereinafter “Plaintiff”) ‘and Michael Pruitt (hereinafter “Pruitt” or
“Defendant”) having consented to the entry of this Consent Order;

NOW, THEREFORE, upon consent of the parties hereto, it is hereby
ORDERED, ADJUDGED AND DECREED as follows:

L ]"URISDICTION AND VENUE

1. This Court has jurisdiction over the subject matter herein, pursuanf to
Ohio Revised Code (“R.C.”) Chapters 3734 and the rules adopted thereunder. The

Second Amended Complaint states a claim upon which relief can be granted against
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the Defendant. This ‘Court has jurisdiction over the parties hereto. Venue is proper

in this Court.

_ II. PERSONS BOUND
2. The provisions of this Consent Order shall apply and be binding in

accordance with Rule 65 (D) of the Ohio Rules of Civil Procedure.

III. SATISFACTION OF LAWSUIT

3. Plaintiff alleges in its Second Amended Complaint that Defendant
violated various sections of R.C. Chapter 3734. and the rules adopted thereunder as
the owner/operator of a hazardous waste facility located at 1228 W. 15th Street,
Lorain, Ohio, (hereinafter, the “facility”). The Defendant does not admit to the
allegations asserted by Plaintiff in- its Second Amended Complaint. However, for
the purposes of resolution the Defendant will enter into this Consent Order with
the State of Ohio.

4. Except as otherwise provided for by this Consent Order and/or by law,
compliance with the terms of this Consent Order shall constitute .full and complete
saﬁsfactioh of Defendant’s civil liability to Plaintiff for all claims alleged in the
Plaintiff’s Second Amended Complaint.

5. Nothing in this Consent Order shall be construed to limit the authority
of the State of Ohio to seek relief for claims not referenced in paragraph 4, ;bove,

including any violations occurring after the filing of this Consent Order. In

-
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addition, nothing in this Consent Order shall be construed to release Defendant
from any liability Defendant may have pursuant to R.C. 3734.20 through 3734.27 or
the Comprehensive Environmental Response, Compensation, and Liability Act, 42
U.S.C. § 9601 et seq., includiﬁg any liability of Defendant for future response or
oversight cdsts incurred by the State. Nothing herein shall restrict the right of the
Defendant to raise any administrative, legal, or equitable defenses thé.t defendant
may legally raise with respect to such further actions which the Ohio EPA or U.S.
EPA ma}; seek to require of the Defendant. Further, the Defendant reserves the right
to raise any administrative, legal, or equitable defenses that the defendant may
legally raise, except any challenge to the lawful binding effect of this Consent Order,
in the event that the Ohio EPA or U.S. EPA claims that he is not in compliance with

this Consent Order or the laws or regulations set forth in the Ohio Revised Code or

the U.S. Code.

IvV. IN CTION
6. Defendant is ordered and enjoined to close the facility in accordance -

with a plan approved by the Ohio EPA 1n the manner set forth in this section.

7. In the event that the Ohio EPA approves the closure plan submitted by
the Nimon Company pursuant to the Consent Order entered by the Court on
February 22,1995, then within 30 days of the Ohio EPA’s approval, the Defendant is
ordered and enjoined to implement and comply with that closure plan, including

all deadlines and schedules set forth in the approved plan.
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| 8. In the event that the Ohio EPA notifies the t)efendant to submit a
C’: closure plan, then within thirty days of the date of Ohio EPA’s notification, the
Defendant is ordered and enjoingd to submit a closure. plan to the Ohio EPA for
approval, meeting the req_uirerﬁents of O.A.C. 3745-66-10 through 66-20.
9. If the Ohio EPA notifies Defendant that part or all of the pian idéntified
in the preceding paragraph is deficient, then Defendant shall resubmit the deficient
portions in approvable form within thirty days of Ohio EPA’s notification of
deﬁciency. to the Defendant. The Ohio EPA may issue an approval of the plan as
originally submitted, as resubmitted, or with additional terms and conditions.
10. Defendant is ordered and enjoined to implerﬁént and comply with the
closure plan identified in paragraph 8, above, including all deadlines and schedules
set forth therein, within 30 -days after Ohio EPA approves the plan. |

11. Defendant is permanently ordered and enjoined to comply with R.C.

Chapter 3734. and the regulations adopted thereunder.

V. CIVIL PENALTY
12.  Defendant shall pay to the State of Ohio a civil penalty in the amount
of thirty thousand dollars ($30,000.00) within 30 days of the filing of this order. The
money shall be deposited into the hazardous waste clean up fund, pursuant to R.C.
Section 3734.28. Payment shall be made by tendering a bank cashier’s check in the

above amount to Matt Sanders, Administrative Assistant, or his successor at 30 East
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Broad Street, 25th F'loor, Environmental Enforcement Section, Columbus, Ohio
43215-3428. Said check shall be made payable to the “Treasurer of the State of Ohio”.
13. In addition to the cash civil penalty payment identified in the

pfeceding paragraph, Defendant Pruitt and Defendant Robert Grace have assigned

their mortgage interest in the facility to the Director of the Ohio EPA. A copy of this

assignment is attached to this Consent Order as Attachment I, and is fully
incorporated herein. Any proceeds received by the Director as a result of the
mortgage identified in Attachment I shall be deposited into the hazardous waste

clean up fund, pursuant to R.C. Section 3734.28

VI. GENERAL PROVISIONS
14.  All court costs shall be assessed against the Defendant.
15.  This Court shall retain jurisdiction of this action for the purpose of
making any order or decree which it deems negegsary orce this Consent Order. .
A % V‘é :é % ; /
N. LYNETT M, MCGOUGH

JUDGE, COURT OF COMMON PLEAS
LORAIN COUNTY, OHIO '




APPROVED:

BETTY MONTGOMERY
ATTORNEY GENERAL OF OHIO

BY _ A _ Lt —_ ’ "

TERRENCE S. FINN (0039391)
Assistant Attorney General
Environmental Enforcement Section
30 East Broad Street, 25th Floor
Columbus, Ohip 43215-3428

(614) 466-2766

Attorney for Plaintiff
State of Ohio

p.
N

BY.

PATRICK D.
520 Broadway-A¥enue
Lorain, Ohio 440 _

Attorney for Defendant
Michael Pruitt

Ao

MICHAEL PRUITT
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C h‘.{‘g Z\legx&ge?xlllt S§s made ¢ 19 ¢ by

Mike Pruitter 4655#Tidbamook Trail, Lima, Ohio, 45805, and Bob |
“BOMALD L. ROTHOERY

Grace, '  North Olmsted, Ohio, 44070,
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(hereinafter collectively referred to as "Assignors"), who as
Assignors assign and transfer to the State of Ohio, Environmental
Protection Agency (hereinafter referred to as "Assignee"), that

| cexrtain Assignmept 0f Judgment and Judgment Lien, acquired by
Assignors from the United States Of America, Small Business
Administration, on February 26, 1985, a copy of which Assignment
Of Judgment aﬁd Judgment Lien is marked Exhibi£~A, attacheq
hereto and made a part hereof by reference.

WHEREAS, Mike Pruitt is a party defendant in the case of

State of Ohio, ex rel. Iee Fisher v. Pruitt & Grace Development

N

Corp., et al., pending in the Lorain County Court of Common
.Pleas, Case No. 89-CVv-102519; and,

WHEREAS, Bob Grace was a party defendént in said cause; and, ’

WHEREAS, Mike Pruitt and Robert Grace are the owners of an
Assignment Of Judgment and Judgment Lien which Judgment and
Judgment Lien was owned by the United States of America, Small
Business Administration, and assigned to Mike Pruitt and Bob
Grace on February 26, 1985, as is shown in the document parked
Exhibit A, attached hereto and made a part hereof by reference;
and,

WHEREAS, in partial settlement of the claims against Mike
Pruitt, the Judgment and Judgment Lien identified in Exhibit A

hereto is to be assigned to the State of Ohio; -

£8°d vvzZg pvZ S1Z2 HUSIY B AHTOM AT T P21 966T-GZ-Ndl
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ROW, THEREFORE, for value raceived, we, the undersignad,
hereinafter referred to as “Assignors”, aesign and transfer to
the State of Ohio, Bnvironmental Protection Agency, hereinafter
referred to as “Assignee", that certain Judgment and Judgment
Lien, recovered by and obtained by the United Btatee of America,
Small Business Administration, from the Rimon Company on Decembear
27, 1984, as set forth in Exhibit A hereto, in the Court of
Comnon Fleas of the County of Lorain, State of Ohio, Case No.
93776-84, against Nimon Company, for the sum of $133,595.26, and
cQsts of suit plus interest. ‘

This aasigmeent iz without recourse, and agsignox does not
guaxantee payment of the assigned judgment.

The judgzneﬁt agsigned ig free from all liens and
encﬁmbrances, aither in favor of any attorney at law, or
otherwise.

?fhésignérl appoint assignee, his attorney with powor‘to
demand and receive satisfaction of the assigned judgment and, in
the name of assignors, but at assignea’s expense, to sua out

execution or any other legal process for ths enforcemant of the

judgment. ‘ \_17%2??///
pated:_/~ 25 —7L : : A&ﬁﬂ

Mika Pruitt

Robert Graca

x¥ TNATOL ONMCC mAma oo
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LORALT CUUN [THE COURT oF comeon PLEAS
LORAIN COUNTY, OHIO

Ameritrust Company -k Cas¢ No. 93776-84
Plaintiff “« . Judges Floyd D. Harris
© ve. . ASSIGNMENT OF JUDGMENT

ANC JUDGMENT LIEN

"Himon Ca,, Inc., aka e

The Hipron Company, est. nl.

pefendant b

This Assignment ia made February 26, 1985, by the United Statea
of dmerica, Small Business Mministration (Cleveland bistzict office,
1240 Eagt Hinth Street, Cleveland, oOhio 44199), az Assignor, and

————

HMICHAEL PRUITT and BOB GRACE ' . Lorain, Ohio, as

Asgignet.

Whereas, Judgment was enteced in the Lorain County Court of
Common Pleas, in the above captioned case, on December 27, 1984, in favor
of the A=signor and against the Nimon Co., Inc., a.k.a. The Kimon cﬁpany,

for One Hundred Thirty-Three Thouzand Five Hundred Ninety-Five and

26/100 Dollars ($133,595.26), plus interest at the daily accrual of Thirty- .

Rine and 36/100 Dollars ($39.36) from Octcher 12, 1984. The Judgment was
duly filed and dockcte& in the office of the Clerk of the Lorain County
Court of Common Pleas on December 27, 1984; and,

Whereas, said Judgment is a valid and subsisting second lien
on the premises described in the December 27, 1964 Judgment Entry -6! the
Court, and wherein Asgignor is entitled to payment (rom the proce¢dz of sale
in accordance with the priorities of lien holdecs as est';abli.:hod in aaia
Judgment Entry;

Now, therefore, the partics have agreed as follows:

1. The Ascignor hereby azsi{gna and traansfars to the Assignee

all of its interest and rights L(n the Judgment and in all sums of money
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that may be obtained from tke Sheriff's Sale of the deacribed praoperty in
accordance with tlie priorities and amounts as eatablished by the Court's
Judguent Entry of Oeccmber 27, 1984 cxcept asm followa: The Asgignor
apeciftcn}ly limits the scope of this asgignment to ;:hc extent tt{e Judgment
is secured by a mortgage or judgment lien on the deseribed property and to thd
proceeds of the Sheriff's Sala. )
2. The Aaaignor hexeby frravocably appoints the Azaignee its
Attorney, with power of subatitutien and revacation, at the expense of the
Aasignes, to uze all lawful meana for the recovery of the money dua or

to bacome due on the Judgment as a result of the Sheriff's Sale of the

property and upon payment, to acknowledge satirfaction or to discharye

" the Judgment. 1

. 1. The Aasignor reprasents and covenants that there is now due
on such Judgment the sum of One Hundrt'ad Thirty~Three 'rhou:an§ Five Hundred
Ninety-Five and 76/100 Dollaxs ($133,595.76), plus accxued {nterest from
Cectaober 12, 1984; the A=zzignor will not collect oxr receive any part thereof
from the proceeds of the Sheriff's Sale, nor ré¢leasze or discharge the
Judqment before such sale.

4. The Assignor represents that this assignment transfers A¢signors
intereat in the gbove mentioned Judgment including the Assignox's priority
status as a second lien holder on the deacribad property and to Assignor's
right and intexest to the proceeds of =mala.

IN WITNESS WHEREQF, the Assignor, 'rh_e United States o-f america,
Small Business Adminjastration, by its atr.orney,' has signed and acknowledged

this instrument,

The United States of Amarica,
Small Buasiness Administration

oy o Ll fars P

Elgar G, Forbeter, Assistant Director
for Finance and Inveatnenc

va 0 s et r—

PrEB b 912 AISTH 3 ALNOAAITLY S:2T QRAT-CP—NHIr
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IN THE COURT OF COMMON PLEAS
LORAIN COUNTY, OHIO

STATE OF OHIO, ex. rel. . CASE NO. 89-CV-102519
LEE FISHER, : '
Plaintiff,
VS.
PRUITT AND GRACE DEVELOPMENT JUDGE LYNETTE MCGOUGH
CORP., et. al., : |
Defendants.
NSENT

STATE OF OHIO AND THE NIMON COMPANY
The Complaint in the above-captioned case having been filed herefn,
and the Plaintiff, State of Ohio, by its Attorney General, Lee 'Fisher
(hereinafter “Plaintiff”) and the Defendant Nlmon Company (heremafter
“Nimon” or “Defendant”) having consented to the entry of this Consent
Order; |
NOW, THEREFORE, upon consent of the parties hereto, it is hereby

ORDERED, ADJUDGED AND DECREED as follows:
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. JURISDICTION AND VENUE
1. This., Court has jurisdiction over the subject matter herein,
pursuant to Ohio Revised Code (“R.C.") Chapters 3734 and the rules |
adobted thereunder. The Complaint states a claim upon wﬁich reliéf-can
be gfanted against the Defendant. This Couﬁ has jurisdiction over the

parties hereto. Venue is proper in this Court.

iL EEH§. ONS BOUND
2.  The provisions of this Consent Order shall appiy to and be
'bindiné upon the Defendant, its agents, officers, employees, assighs. and
SUCCESSOrs in interest. The provisions of this Consent Orsder shall also
-app!y to those in active concert or participation with Defendant who
receive actual notice of this Consent Order, whether by personal sen_fice
or otherwise. Defendant shall provide a copy of this Consent Order té any

consultants who will perform any work pursuant to this Consent Order.

N. SATISFACTION OF LAWSUIT
3. Plaintiff alleges in its -Second Amended Complaint that .
Defendant violated various sections of R.C. Chapter 3734 and the rules

adopted thereunder as the owner of a hazardous waste facility located at

2
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1228 W.. 15th Street, Lorain, Ohio, (hereiﬁafter. the “facility”). The
Defendant denie's' that it is liable for the violations alleged in the
Plaintiffs Complaint. |

4. Except as otherwise provided for by this Consent Order andlor.
by léw. compliance with the terms of this Consent Order shall consfitute
full and complete satisfaction of Defendant's civil iiébility to Piaintifr‘_f
for all claims alleged in the Plaintiffs Second Amended Complaint.

5.  Nothing in this Consent Order shall be construed to limit the

- authority of the State of Ohio to seek relief for claims not referenced in

paragraph 4, above, including any violations occurring after the filing of

this Consent Order. In addition, nothing in this Consent Order shall be

construed to release Defendant from .any liability Defendant may have

pursuant to R.C. 3734.20 through 3734.27 or the Comprehensive
Envifonmental Response, Compensation, and Liability Act, 42 U.S.C. § 9601
et seq., 'including any liability of Defendant for futpre response or’

oversight costs incurred by the State.

IV. INJUNCTION
6. Within 30 days of the filing of this Consent Order the

Defendant shall submit a soil sampling and analysis plan for the purpose

3
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of detennining the extent of soil contamination at the facility, to the Ohio

EPA for review and approval.

7; if the .Ohio EPA notifies Def:endant that part or alt of the plan
ideniified -in the preceeding paragraph is deficient, th_en. Defendant éhall
resubmit the deficient portions in approvable form within thirty days
after réciept .of Ohio EPA's notifiéa_tion of deﬁciéncy to the Defendant.
The Ohio EPA may issue an approval of the soil sampling and analysis plan
as originally submitted, as resubmitted, or with additional terms and _
conditions. |

8. Within 30 days of the. filing of this Consent Order, the

Defendant shall establish a closure/post closure trust. fund which shall be

identical in substance to the trust fund set forth in O.A.C. 3745-55-51. In
addition, the trust fund document shall also prdvide that any monies '_
remaining in the trust fund aﬁer the completion of closure, as set fbrtﬁ in
paragraphs 10 or 13, below, shall be released to the Director for deposit
into‘thfe" hazardous waste cleanup fund ‘established under R.C. Section
3734.13. The State of Ohio agrees to partialfy fund this trust fund with
monies obtained from settlements- entered into with the other 'defehdants

in this case.
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9 Within 30 days after being notified by the Ohio EPA of the

partial funding of the trust fund referenced in the proceeding paragraph,

or within 30 days. after the approval of the plan identified in paragraph 7
above, whichever occurs later in tirﬁe. the Defendant s.hall implement the
approved plan identified in paragraph 7, above, ‘and submif the reéults to |
the Ohio EPA.

10. If the .Ohio EPA deier_mines that the analytical reéults of the

soil samples obtained from the facility, pursuant to the plan identified in

paragraph 7, above, do not contain any hazardous waste constituents, then

the Defendant shall submit a certificate of closure to the Ohio EPA,
pursuant to O.A.C: 3745-66-15, within 30 days of the Ohio EPA’s
hotificatiqn. |

" 11. In the event that the Ohio EPA determines that the analytical
results do contain hazardous waste constituénis, then fhe Défendant shali
su_bmit a closure plan to the Ohio EPA for approval, meeting the
réquirements of O.A.C. 3745-66-10. through. 66-20.

12. If the Ohio EPA notifies Defendant that part or all of the plan

identified in the preceeding paragréph is deficient, then Defendant shall

resubmit the deficient portions in approvable form within thirty days of

Ohio EPA’s notification of deficiency to the Defendant. The Ohio EPA may
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issue an approval of the plan as originally submitted, as resubmitted, or.
with additional terms and conditions.
13. Defendant shall implement the closure plan within 30 days

aftef Ohio EPA approves the plan.

14. Nothing herein shall afféct Defendant’s obligation to comply
vﬁth all applicable federal, state, §r local law, regulation, rule, or
ordinance. Defendant shall obtain ail federal, state, or Iocal. berrﬁits

necessary-to comply with this Consent Order.

V. GENERAL PROVISIONS
15, This Court shall retain jurisdiction of this matter for the -
purpose of making any order or decree which ‘it deemé_ hécessary to carry
out this Consent Order.

16. ' Unless specified otherWisé, the following -documentation

required to be submitted pursuant to this order shall be submitted by the

Defendant to the following designated individuals or their respective |

SuUcCcessors.
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( Group Leader
- S Compliance Monitoring and Enforcement Section
DFHWM
Ohio EPA
Northeast District Office
2116 East Aurora Road
Twinsburg, Ohio 44087

| and

‘ManagerCompliance Monitoring and Enforcement Section
_Ohio EPA ' : :

BHWM .

1800 WaterMark Drive

Columbus, Ohio 43266.

17. Al court costs shall be assessed against the Defendant.

JUDGE, COURT OF COMMON PLEAS

APPROVED:

LEE FISHER
ATTORNEY GENERAL OF OHIO

— »

-
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TERRENCE S. FINN (0039391)
Assistant Attomey General
Environmental Enforcement -

Section

Elyria, OH 44035
(Pr%) 3r2 1327

30 East Broad Street, 25th Floor

" Columbus, Ohio 43266-0410
(614) 466-2766

Attorney for Defendant
Nimon Company

‘Attorney for~ Plaintiff L S
State of Ohio :

BY:_Z R e,
- KENNETH NIMON _
President and authorized
representative of the
Nimon Company




