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ABELE, J.:

This is an appeal from a Pickaway County Common Pleas Court summary
judgment granted oh August 19, 1985, and made final on March 31, 1987.
Appellant filed her complaint on February 10, 1984, alleging, inter alia,
Appellee PPG Industries failed to coﬁp]y with the Pickaway Township'?oning Code
when planning its hazardous waste incinerator, the proposed incinerator will
constitute a nuisance, and R.C. 3734.05(D)(3) is unconstitutional. Appellant
prayed for judgment ordering PPG Industries to comply with %Bé Pickaway
Township Zoning Code, and prohibiting PPG Industries from constructing or
operating its proposed hazaradous waste facility in Pickaway Township, and
declaring R.C. 3734.05(D)(3) unconstitutional.

On August 19, 1985, the court granted PPG Industries' motion for summary

judgment and dismissed all of the complaint except the niwisance claim. On
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(( Py March 31, 1987, the court dismissed the nuisance claim for want of prosecution.
We affirm.

ASSIGNMENT OF ERROR 1

“THE COURT ERRED TO THE PREJUDICE OF THE PLAINTIFFS WHEN IT DID NOT FIND

0.R.C. 3734.05(D)(3) UNCONSTITUTIONAL BECAUSE IT WAS ENACTED IN VIOLATION

OF ARTICLE TWO, SECTION 15(D), THE CLEAR TITLE REQUIREMENT."

Appe]lanttcontehds the bill which contained R.C. 3734.05(D)(3) violates
the "clear title" requirement of Section 15(D), Article II of the Ohio

Constitution which provides in pertinent part:

“No bill shall contain more than one subject, which shall be clearly
expressed in its title. ***"

Appellant, ﬁowever, neglected to cite or submit a copy of the bill which
contained the original enactment of R.C. 373#.05(0)(3).
For purposes of simplicity, we wiltl assume,.as appellant appear§ to assume,

( ; R.C. 3734.05(D)(3) was enacted in a single bill along with the remainder of

the statute. We will further assume that the single bill was, as appellant

alleges, the bill “reenacted by the Senafz_on June 26, 1984, Am. Sub. H.B.

No. 506." We will not address questionsﬁof whether the legislature, when

amending a statute, must be certain even unchanged portions of the gfatute

comply with the "one-subject" and “clear title" requirements of Section

15(D), Article II of the Ohio Constitution.

In Hoover v. Franklin Cty. Commrs. (1985), 19 Ohio St. 3d 1, the court followed

a long line of cases which reject a strict interpretation of the “one-subject"
requirement of Section 15(D), Article II of the Ohio Constitution:

“"Under this court's recent holding in State, ex rel. Dix v. Celeste
(1984), 11 Ohio St. 3d 141, a "manifestly gross and fradulent violation"
of the one-subject rule contained in Section 15(D) will invalidate an
enactment. Id. at syllabus. As we emphasized in Dix, every presumption
in favor of the enactment's validity should be induTged. The mere fact
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that a bill embraces more than one topic is not fatal, as long as a
common purpose or relationship exists between the topics. ***"

We have reviewed the entire statute and find the statute, if enacted in
a single bill, does not violate the "one-subject" requirement of Section
15(D), Article II of the Ohio Constitution. A common purpose exists between the
topics in the statute. A1l parts of the statute relate to Ohio's regulatory
scheme for hazardous waste facilities.

Appellant reluctantly agrees that the statute, if enacted in a single
bill, does not violate the "one-subject" requirement of Section 15(D), Attic]e
IT of the Ohio Constitution. However, appellant argues the statute, when
“reenacted by the Senate on June 26, 1984, Am. Sub. H.B. No. 506" contained a
title whfch violates the "clear title" requirement of Section 15(D), Article II
of the Ohio Constitution. She contends the title of the bill should have |
mentioned "zoning." We disagree.

Appellant cites no authority which woyld require a stricter interpretation
of the "clear title" portion of Section 15(D), Article II of the Ohio Constitution.
than exists for the "one-subject" portion of that section. In view of Hoover,

supra, we find the title of Am. Sub. H.B. No. 506 to be sufficiently clear

to satisfy the "clear title" requirement of Section 15(D), Article II of the Ohio

Constitution. The title of the bill states the bill will amend R.C. 3734705
and will concern hazaradous waste facilities. The title of the bill conveys the
common purpose and relationship between the topics of the bill.

Appellant's first assignment of error is overruled.

ASSIGNMENT OF ERROR T1

“THE TRIAL COURT ERRED TO THE PREJUDICE OF THE PLAINTIFFS WHEN IT DID NOT
FIND 0.R.C. 3734.05(D)(3) UNCONSTITUTIONAL BECAUSE: -~ -
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A. ZONING IS A POLICE POWER RESERVED BY THE CONSTITUTION TO THE PEOPLE
AND SUCH RIGHT IS PARAMOUNT TO A LEGISLATIVE POWER DELEGATED TO AN ADMIN-
ISTRATIVE BOARD. THAT IS, THE DECISION OF THE BODY POLITIC IS SUPERIOR
TO THAT OF AN ADMINISTRATIVE AGENCY.

B. SUCH PREEMPTION ALLOWS THE BOARD TO ACT IN EXCESS OF THE POWERS
GRANTED TO IT BY ENABLING LEGISLATION.

C. THE LEGISLATION CANNOT PREEMPT A POWER THAT IS NOT AS A MATTER OF LAW
- INCOMPATIBLE."

R.C. 3734.05(D)(3) permits the Ohio Hazaradous Waste Facilities to bypass
local zoning when siting hazardous waste facilities in the state:

“No political subdivision of this state shall require any additional
zoning or other approval, consent, permit, certificate, or other condition
for the construction or operation of a hazardous waste facility installa-
tion and operation permit issued pursuant to this chapter, nor shall any
political subdivision adopt or enforce any law, ordinance, or regulation
that in any way alters, impairs, or limits the authority granted in the
permit." )

In Clermont Environmental Reclamation Co. v. Wiederhold (1982), 2 Ohio St.

3d 44, the court declared the statute constitutional.

Appellant seeks to distinguish Clermont from the case at bar. Appellant

contends Clermont left open the question of whether the statute might uncons-

titutionally Timit zoning powers which the General Assembly has granted to

-

townships. Appellant bases her contention upon the following languaae in

Ciermont:

"The appellant township seeks the declaration by this court that
R.C. 3734.05(D)(3) is unconstitutional, not upon the basis that it
questions the power of the General Assembly to limit the zoning powers
that body has conferred upon townships pursuant to R.C. Chapter 519, such
as has been done in regard to agricultural use and public utility use, but,
rather, upon the basis that this section of law would attempt to Timit
the home rule powers of municipalities in violation of Section 3, Article
XVIII of the Ohio Constitution."

(Emphasis Added by Appellant)

A quick review of the Clermont case reveals appellant misinterprets the above

-quoted and emphasized language. The appellant township'#h Clermont argued

the General Assembly has no power to limit the home rule powers given to
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municipalities by Section 3, Article XVIII of the Ohio Constitution, and
therefore R.C. 3734.05(D)(3) will affect townships and municipalities
differently. The appellant township contended the statute thus does not have
uniform operation throughout the state as is required by Section 26, Article II
of the Ohio Constitution.

The Clermont court rejected the appellant township's contention. The
court found R.C. 3734.05(D)(3) is a general law enacted pursuant to the police
powers of the state, and hence the statute overrides any conflicting municipal
ordinances.

Contrary to appellant's assertions in the case at bar, the Clermont
court did not leave open the question of whether R.C. 3734.05(D)(3) might be
unconstitutional in the sense it limits the zoning powers conferred on
townships by the General Assembly. Quite to the confrary, the court implicitly
noted that the General Assembly, which bestows zoning powers upon townships,
has the power to Timit those powers. .
Appellant's second assignment of error is overruled.

ASSIGNMENT OF ERROR III &

“"THE COURT ERRED -TO THE PREJUDICE OF THE PLAINTIFFS WHEN IT FOUND A

SITING PERMIT IS NOT GOVERNMENT ACTION AND SUCH PERMIT WHICH DECREASES

LAND VALUE IS NOT A "TAKING" UNDER SECTION 19, ARTICLE I, OF THE OHIO

CONSTITUTION ENTITLING PLAINTIFFS TO COMPENSATION."

Appellant contends the siting of a hazaradous waste faci]ity near her
property has decreased the value of her property, and hence such a siting is a
“taking" under Section 19, Article I of the Ohio Constitution. We disagree.

In McKee v. Akron (1964), 176 Ohio St. 283, 284, the court wrote:

“Cases in which compensation has been awarded under a provision
similar to Section 19, Article I, involve more than a loss of market
value or loss of the comfortable enjoyment of property. Ordinarily
in order to constitute a taking, the governmental activity must physically
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displace a person from space in which he was entitled to exercise dominion
consistent with the rights of ownership."

In the case at bar, appellant makes no allegation that she has been or will
be physically displaced from her property. Accordingly, we agree with the
lower court that no "taking" has occurred.

Contrary to appellant's assertions, we find First English Evangelical

Lutheran Church v. Los Angles City (1987), 107 S. Ct. 2378, lends no

support to her position. In that case, the court held a "taking" has occurred
where a landowner is temporarily denied all use of his property. Appellant
has not, even temporarily, been denied the use of her property.

Appellant's third assignment of error is overruled.

JUDGMENT AFFIRMED

o

[
o



PICKAWAY COUNTY CASE NO. 87 CA 14 ' -7-

Grey, P.J.: Concur with Attached Concurring Opinion
Stephenson, J.: Concur in Judgment & Opinion

It is ordered that X gxxialtarxxappellee) recover of (appellant-apprKEe) the
costs herein taxed.
The Court finds there were reasonable grounds for this appeal.
) . . . - Pickaway County Common
It is ordered that a special mandate issue out of this Court directing the i
Pleas

Court to carry this judgment into execution.

P
v

Any Stay previously granted by this Court is hereby terminated as of the date of filing of this Entry.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the Rules of Appellate

Procedure. Exceptions.

NOTICE TO COUNSEL

Pursuant to Local Rule No. 9, this document constitutes a final judgment entry and the time period for further appeal

commences from the date of filing with the clerk.



Miller v, PPG Industries, No. 87 CA 14, Pickaway County

GREY, P.J. CONCURRING:

I concur in the judgment and opinion since it accurately
applies the law as it currently exists. However, I believe the
court system should re-think its position on incidental damages
arising_out of siting procedures which supercede ordinary zoning.

The whole concept of zoning is based on the premise that
some land uses are offensive to surrounding landowners. Zoning
creates zones where certain offensive uses may be carrieq on, but
away from areas where they would be objectional. Without zoning,
the courts would be swamped with private nuisance suits.

Implicit in the very concept of zoning is that some legal uses
may have a deleterious effect on the health, safety énd value of
the surrounding property.

Waste disposal is not amenable to zoning. Nobody wants a
dump next door. So the legislgture has adopted siting procedures
which are not subject to zoning. Since siting procedures are
necessary to protect the overall good, the costs of gﬁting pro-
cedures should be borne by society in general.

Nobody would reasonably deny that when a dump moves in, the
value of the surrounding property goes down. ‘ﬁhen we select a
certain site because it scientifically and environmentally is the
best location, we as a society are making a decision which bal-
ances the interests of people overall against the interests of
the people who own property nearby. There is nothing wrong with
drawing this kind of balance. - -~

However, we ought to have the decency to pay for what we

obtain. If society's waste is gathered together and transported
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away from where most people live, most people are benefitted.

But when it is transported to a certain location, the people in
that location are harmed economically. Ordinarily zoning and the
state's policy of not deliberately violating local zoning law
generally will protect people, and this is why we have the rule

in McKee, supra, i.e. that absent a physical taking there is no

damage. But hazardous waste is an exception. Since it is an
exception to the ordinary zoning law, it likewise ought to be an
exception to the ordinary law of condemnation.

Hazardous waste has required us to re-think our whole dis-

posal system. We cannot simply dump .these products,.but must see

)

that they are properly disposed of, and we mﬁ§%£1ﬁéur the neces-

sary costs. We cannot make those costs go away. One sure and
LAk

certain cost is the decrease in value of property surrounding a

-

dump site. By denying the economic real}tbif haéardous waste
siting, we only shift the burden of that cost on to an unfortun—
ate few.

If anyone challenges the need for the change in Ohio law, I
would ask, arguendo: “"Would your position be the same if they
plan to put a dump site next to your property?"

In all fairness, the Supreme Court should review its posi-
tion on what constitutes a taking in hazardous waste siting

cases.

[




