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Defendancs

Surz V. Criffin, J.:

This magter came on for trial on October 9, 1985, upon the.Complaint
of the State of Ohio. for Civil pcnalties. pursuant to O.R.C. §3734.13 aad upon ]

the order of the Court dated June 1, 1984, assessing & further penalty agatmst

cach defendant of $500.00 per week for every wveek that the particular defendanty '

vas pot 1{n cospliance vich the order of che.Court to renove hazardous wvastes
fro= 2 eite at 2484 Uegr 4ot Stresc, Clevelszad, Ohio.

Alshou:h the Courr‘s order dated June 1, 1984 {=posed other sanctions
upon the defendants and a violation of the order could coastitute a contempt,
nc motion has been filed with the Court to enforce any t:uct;oas or for con-

tecps uader the June 1, 1984 order. Thus, the sole watters before the Court .

are reqcesteavea:ttcs of judgment for civil penaltics under O.R.C. $3734.13

aud for civil penalties under the order of Junme 1, i§84 {nposing a $500,00

veeklyr fine for each veek after ﬁzy 14, 1984 of non-compliance with that order.
In av carlier proceeding, the Court heard testimony and found thac

the defeadants, Northvay Environmental Servi{ces, Inc., Richard S. Brunsoan,

Zsrrell E. Dearfng, and Ceorge Liviocla, Jr., had, from Oc;;ber 23, 1980 co

Se::e:be:.IB; 1981, violated O.R.C. §3734.02(%), and (F) with respecf to

establiching vithout 2 proper permit a fac{licy for etorage and disposal of

hazardous vastes ac Uest &4ch Streec, Cleveland, Ohfo (Count V) aad at Korth

o———t




‘disposal buciness ané during the period of the violacions vac a principal {n

S. Brunsmin had a sclentific educacion and 2 bucioess sansgement background.

Bend Road in Ashcabula, Ohio (Count X) and traneporring harardouc vactes to
the facilities (Counts VII and XI). The oral findings at that hearing are

incorporated hercin.

FINDINCS OF FACT

1. YNorchuay Envircamental Secrvices, Inc. {s an Ohfo corporation
speci{fically org:niz;d for the purp;:< of engaging the busincss of sroring
and dicposing of fnduscrial vaczes.

2. Prior to Oczober 23, 1980, Ceorge Liviola, Jr., Norrell E. Dearimg
and Richard S. Brunsuan‘otgauized such company vich the hope ln§'cxpcctltion
thar they could operace such company Lo CTansporg, store, and disposc of
fndustrial wastes without a peruit from the Ohio Eavironseamtal Protection
Agency (OEPA). Prior to cocmencimg such activicy, they vere avare chat the
vastes tchat No::hvﬁy Q:s haadléing wight contain c@eulcxls heardouc to hué;n
11fc and the environmenc and that OLPA uight require cthec to have perwics

before such activities could be undertaken and to regulage such activicles.

3. Forrell E. Dearing hiad previoucly been engiged {n the vaste

Ashcabula County Sepcic zcd Vaste, Inc. -~ a wacte dispocal cospany. Richard

George Liviola), -Jr. vas and {s a lavyer. As principals im Forthway, they

were avare ‘that they vere eatering = fteldvthzi vis likely €o be subject to
QEPA regzulzacions auﬁ had the é;abined skf1ll, backgrouad, aad ;novledge Eo
determine vhecher it wis mecessary to obtain oérA perzits or to seek an OE?@
ruling before undertzking amy of the business ;ctlvlties previously founa.
by the Court to be {n violatioh of lav. They hired lo;e Oumas, a2 lady vith
technical skills, to determine the toxic or other hazirdous qualicies of -

the vasce materfials they srored, cransported, or disposed of.

L. Dearing, Bruasman, and Liviola decided to engzge inm transport~

{ng, storing, and disposing of hazardous {ndustrial vastes througk Norchway
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vithout first obtaining OEPA pcrmits.’ After being notified by OEPA that guch
pernile vere necessary, ;hcy continued to carry on such activitics. They made
2 calculated bSuetness decicion to carry on the bucinecs of KNorthvay wvithoue
requisred OLPA permics rcgardless of the position of OEPA and until di{recced
by 2 Court to ccasc busimess.

S. As a result of the {llcgal operitfons of Korthvay, Norrell .
Dearing carncéd $91,673.00, Ccorge Liviola, Jr. aod hic lav. assoclate, W{ll{ar
P. Bobulsky, carned $69,800.00, snd Ri{chard S. Brunsman carned $68,400.00. 1In
addition, Northway hac become Che ovner of real property of an undetermined
value. ‘

6. As a result of the Court'¢ order of September 18, 1981, Northwey
has ceased doing busincss. Dearing and Brunsman support themeelves through
other business. Cecorge Liviola, Jr. has continued {n th;.fractice oé lav.
Sioce nonc of the defendants made & tinely response to discovery requests,
despite Court orders, the State of Ohfo has mot obcained'cuff!cfent precrial
{nformarion about the financifzl means of the defendancs to be afforded a fair
oﬁportualty for the true financial uea;c of these defendancs to be accurately
deterxmized at trial. ' A

7. Brunsuan ovus real propetty having a market value of vot less
.thaa 585.290 00. Dearing ovuns rell property having a market value of not less
than $1£8,190.00. Ceorge Liviola, Jr. ovns real propcerty having a market value
of wot less thaan $205,000.00, and other ueabetc of his family oun real propercy,
hzving a market value of not less chan $180, OOO 00. N

8. The defendants have not offered :es:tnouy.-o:hcr-;hau that
offered at trial, to explain or juc:(fy.thelt scziouns ;r to clarify thetr
econouic situations; and there s no resson for the Court to conclude other
than that they are coupetent busiuei;;en and professionals in the prime of
1ife vizh the ab(li;; to provide a confortable life for themselves a;d their
families.

9. Since September 18, 1981, the defendants have been subject to

various Cour: orders to clean up the Forthbéad and Vest 4ch Screet sites
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_according to OEPA ctandarde. A« of the date of hearing to dctermine penal-

ctal resources sicce May 1, 198% sufficilent to co=ply vith the Courc's orders

ties, the Uest &4th Strect ¢ite has not wet OEPA clean-up requircacnts, noc-
vithscanding an order of this Court providing that “each . . . defendant vich
the exception of Forthvay . . . ¢ further ordercd to pay & {inc of $500.00
per veck cocmencing with the veck vhich begine on Monday, May 14, 1984 4f
the . . . defendazts have not totally cocplicd with the previous orders of
thic Courc.” Oce of the defendante {s¢ a lavyer and all f{ndividual defendants
have at all cimes bce; reprecented by counscl; buc, at no cine since Hav 1,
198L kas any dcfendant prescnted to the Court any cvidence of 1nfbili:y to
pay for the cos; of bringing the West &Ltk Street site iuto'cpupliance vich 9
Couzt orders, nor has any defendzac petitioned the Court for a mod{ficatfon
of the aforcmentioned order beczuse of financizl {nabilicy or any o;her reason.
10. Richard Brunsmau has personally engaged in substancial labor
and supervision for the purpose of complying vith Court orders. There i¢ no
evideace before the Court that George Liviola, Jr. mor Korrell Dearlug has
made any significant effort to comply vwith Court orders simce Hay 1, '1984.
11. The cos:‘of bringing the Vest &ch Streer s{te into compliance

{c¢ no wore than $35,000.00.

12, ‘Ibe {ndividual defendants have had cozblned perconal and finan-.

of clean-up.

13. Although there has been no evidence of any specific {njury to
any- fadividual froc ga:ardous.vastes at the West &4th Sctreetr eite, the hazardous
vasctes ar said site posed a substantial cthreat to the ;ublic health and'?hfg:y
during the period October 23, 1980 uncil the removal of waste chemicals stored
there, 2 danger to chi{ldren vko might be on the site or vorkmec vho mighc.

come {a direct corntact with the checmicals eince Hay 1, 198%, and 2 public

healzh Sazard froc <ontamination of land at one tank ctorage sfite.

-

- CONCLUSIONS OF LAY

Penalties for Violacions of Q.R.C. $3734.02(f) and (F)

"1. The Court way {mpose ou any person fn violacion of O.R.C. Chapter

3732 a Tcivil penalty of not more chan ten thousand dollars for each aay of ecach




violation of this chaprer, vhich moncyvc «hall be paid tanto the hezardous vagge

clecao-up specfal accounc . . . O.R.C. §3734.1).

2. Each dcfendenr ¢ guilty of four violacions (four counce) for each
of 330 ¢avys (October 23, 1980 to September 18, 1981) perui:tln; & maxfoum
4pena!ty of $13,200,000.00 for cach dcfendant.

3. The Stace of Ohio sccks total penalcies of $327,000.00.

4. The purpose of penalties under Chapter 3734 f¢ boch deterrent
and remedfal; thus, the penalty wust be sufficient to correct any damage donc
becauvse of violatfonec of the Act, to remove any gain resulcting to the wvrong- .

docrc, and-to dezer others. Sce, State of Ohfo, ex rel. Wi{llfam J. Browmn v.

Davtor ¥alleable, Inc., Court of Appeals of Montgnery Counti. Ohfo, Case No.

6722 (April 2}, 1981) (unreporced); Cf., U.S. v. J. B. Villfamsc Company, 498

F2¢ 198, 202 (2¢ Cir. 1974); Federal Trade Coc—=. v. Consolidated Foods Corp.,

396 F. Supp. (S.D.N.Y. 1975); U.S. v. Velsecol Chentczl Corp., 8 ELR 20745

(T.S. Dcz. W.D. Tenn. 1978); U.S. v. ITT Concirencal Baking Co., 420 U.S.

223 (1975); U.S. v. Paoercrafc Corp., 393 F. Supp. 408 (1975); EPA Civil.
-Penzlty Policy for Major Source Violators of Clean Alr Act and Clean Water Act,
BNA Enviromnmeatal Reporter, p. 2011 (April 21, 1978).

. S. - The residual d:uag; to land ahd.érivate ¢itizenc as shovn by the )
evideace {¢ approximately $35,000.00, represencing thé unfi{anfshed cl#xn-up
co¢t at the V. &4ch Street eite. No other uanrepaired direct damage hic been

shown. .

6. The-{llegal gifns to the parcties are'shOVu by the gross recefpts

acrridbuztable to cthe parties as follovs: - _
Northvay -- real estate of un-
detemntned value
Brunsuan - $68,400.00 '
Liviola - 69,800.00
Dearing - 91ﬂ673.00

ince each of the f{ndividual defendants vas liable for undis~- .
closed suns of Scate and Federal frocome taxes, those gross figures cshould te
diccornzed. If the Court were to reduce thez by one-third ecach, the net re-

ceiprs wvould be:

. ) .- ——
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Brunsoan -- $45,000.00

Liviolas -- 46,533.00

Dearing -- 61,249.00

Houever, cach {ndividual hac had the Ecncft; of that money for

over threc and a2 half yearc. If a 107 ratec of simple interect vere applied,
the discount for Caxes would be more tham lost. The Court vill thuc ascess
as 2 penalty for profits to ciach {ndividual defendant the amount of gross re-
ceiprs arzriburable t; each {ndividual. -In Hr. Liviola's case, that should
include payments to hic lav assoclate, Hr. Bobulsky.

7. To achieve the remedial purposecs of an adainistractive penalty, fc
is also appropriace that the State should be relieved of extraordimary or
unnecessiry expences assocfated vith enforcement of Che ¢tatutc. Alchough
the tn{tfal investigative costs are perhaps expenecs that vould be fucurred
regardless of whether a violation were found, enforcement expenses that occur
after 2 violacion 4s detecrted and expeuses actributable to efforts by tﬁe
State to correct am {dentiffed violatfon are extraordinary and uanececssary =-
Testltieg only because of the {llegal actfons of a violator. The enforcement
<£fot:§ directed at defendants after the violation s detected are, {n fact,
either ; diverc{on of personnel and other resources (and, thus, pudblic woney)
fro= the {aspection of others.subjec: to the regula:o}i's;heue or are a public
expense for enforcement that vouid not be necessary {f complfance had occurred.
The State has offercd evi{dence of 801 hours expended {n enforcement since Hay
:21. 1982 and has suggested 2 value of $12.07 per hour for 2 tocal of $9,668.07.
That f£igure does not include Time cpeat {n enforcenment subsequent to digcovery
of the viola:iou? from 1980 to'tay 21, 1982, cor legal expenses to prosecute
enforcement. The figure submitzed by the State {s entirely reasonable and
v{ll be accepted by che .Court. A

8. _The State hac asserted that The hiazardous vastes at the Weer 4ch
Sireet €ite posced and coantinue to po;e a hazard co huoman health and safety. Ai
the saze ti;e. no evideace of actual {njury to individuals nor evidence of the |
probabilicy of f{njury to individuals has beez chown. Accordingly, {t {s mnot

appropriate €o acsess a further penalty because of the hazard to hucan health
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That ¢ cflcged to have exfeted cince the stored cheatcale verc reoeved from

Vest &Lch Strect.
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9. . The primary haro in this éacc {5 aoC a hare to Che hcalth and
safery of humin betings Or cven a harm Co propercy. Rather the primary haroc
13 onc of attempting to and eucceceding in profitcering by dcliberately atteompe-
tng to operate as an unregulated enterprice & business that vac clearly cub-
ject to recgulatfion or concerming vhich the Staée'c claim to rcgulate could
readily be secured and, in any event, required prior'peruisslon- The defen-
dants, inctecad of avaiting a2 decision by OEPA a¢ to the conditions uander vhich
the bc!inéss could be operated, elected with full awvarcness of the pogsible
concequences to STarc a acv business vithout the necessary prior approvals.
After those app?ovals were denied, the defcndants continued their business
vhile resisting the legal procesces of OEPA. And, after the Court deteruined
chat OEPA's actionm was properly btought; the parties have deliberately fafled
to use 1@ an expeld{tiocus manner their available personal aand finmsnclal re-
sourcecs to correct the harn vhich the Court ordered to be corrected. The
evidence i{s clezar chzt ecach of these defendants has been recalcicrant, alchough
“4n dlffg;i:giiudividual degrees, and in willful, calculaced disobedience of thel
ttxtute..‘Unlike an ongoing bucinecs vhich &s nevly cubjected to regulation or
needs to make changes {un order to maintain fcs viabilicy, :hcse.defendlntc

-

choge to e:batk_upo; a gew busiuess vhile {gnoring regulaiory requireuent;.
Their conduct {s devold of mitigating circumscances.

o ) . ) 10. 3Based solcl; oa the coasiderations of depriviag che defeadants
. of profit acd coupensating the State for danages caused, 1t would be appro-

priate to assesc a tocal penalcy of S$S274,541.07 plus the value of the real

property still ovned by Nortchwuay.

po———

1l. Since the tndividual parcicipants had different {ndividual

responsibilicy and choved diffecent levels of cooperation {a resediziing

the harm cavsed, the danzges caused by their actioné should not be allocated |

— 4 b

equally. Mr. 3runstac vould appear to have been least responsible for the

11lecgal conduct aad most cooperative in atrempring to correct the harm. His
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lececer degree of responcibilicy for Northway'c activities ld.rcflcctcd both
by his lower financial gain from the caterpricc and by his lack of prior .
experieace {o the lnductry.- Mr. Dearfog and Mr. Liyiolu both gained more and
had greater dectcion—making culpability fnsofar as the foftial viclacions

vere concetncd. As a2 lavver, Yr. Liviola vac in a& position to make the

crucial decision ac to vhether to proceed wvwithout QEPA approval. Ris

culpabilicy fs grecatest. The Court wvill cherefore allocate the S44,668.07

i{n daciges to the pudblic ac follows:

Mr. Brunsoan - § L,668.07
Hr. Dearing - 10,000.00
Mr. Liviola - 3¢,000.00

12. The corporation’s responeibilicy, of course, 1ic the coubine§
respousibilicy of all parcicipants. It s no longer operating and has befn
declared bankrupt, although £or.louc unknowvn reason {t ovne real propercy of
undisclosed value. It &s appropriate also to x¢sess the entire $44,668.07 in
public har: agaiust the corporation.

13. Based on such calculations, the appropriite penalties for re-

wediation wvould be:

Korchuay - $ 44,668.07
Brunsman - 73,068.07
Li{viola - 99,800.00
Dearing - 101,673.00

.14, There reaaing, hovever, the goal of deterrence -- chat (s, the

Kiscourzge:eac of the defendants and others from continuing or commencing

"other activities that violate the OEPA regulatory scheme. The extent to vhich

furcther financial penalcies are needed to deter the defendancs and others must

be deterzized from an assecsment of the recources of cach defendant, the burden

.

. on th2: defendant of the penalcey alfcady deeced appropriate for remedial pur-

poscc, the arcitudes of the particular defendant, the likelihood thit the
defenlant will comwe {n contact with OEPA agafn, 2ad the extent to vhich others
are {nclined to engage fn simflar activicy. On the latter fssue, the Court

13 vithout specific knovledge of ¢imilar violations {n the f{nduscry. Examin-

ing each defcendant {udividually on the {ssuc of det::fcnce. the Court concludes

as followvs:
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" unlikely that he vill coumit a further offense.

2. ¥r. Bruneman muet alrcady pav a penalty of $73,068.07 --
Subttln;lll amount for an {nd{v{dual vith talent but not shovm to be of other
thar ordinary mcanc. Hr.lBrunsuen has been, by far, the wmost cooperative {n
attexpling to cooply vith the Court®s orders for clcan-up. The Court deemc 1t
The only function of a deter-
Trent penalty on ¥r. Brunsman vould bc frs cffccr on others. $£,668.07 --
assessed charc of public damage -- alco scrves as a pzrsonal deterrent to
Srun:m:n and ochers.

b. Mr. Dearing hac long been engaged {n the vaste disposal busi-
ness. Be i 1ikely to cngiage {n regulated activities. He has dade wodest
efforte to couply vith the Court’s clean-up orders, but those efforts do. moc
comunicate 3 genuine desire to mecet hic responsi{bilities under either the

OEPA schese or the Court's ordercs. . As a person regularly engaged in the waste
disposcal busi{ness, the penalties assessed against him will have an effect on
others :iuilarly s{tuated and a meaniugful penslty Ls necessary to deter him -
and others. $10,000.00 of the remedial pénal:_v i{s {n addicion to proficts he
has zade oo the {llegal business. Thus, the only deterrent burden on Bruunswman
is $10,000.00. -

c. Iun thic scheme to mike money by evading the OEPA regulatory
schene, Hr. Liviolz, as a2 lavyer vho was best able.to assess the risk of nomn-
ccﬁpliauce.'ls most culpable and ‘has been aos; recalc{ctraat since he -~ more
thac anyo&e else = apparently had the ffnancial abtlicy to cemply vith the
Court’s orders. His treatment by the Court vill be a ¢ignal co all ;cher
lavyers vho wust deal with regulatory. agencfec. - -The remedfal fine of
$99,800.00 contzins 559,800.00 vhich {6 simply 2 denfal o{.profits: thus,
$30,000.00 nov serves .as a deterrent to him and others.

) d. The corporacfon’s remedfal share ;f $44,668.07 {¢s of unknowvn
4Zz=pact since {ts assers are unascertained. it {¢ not nov in tusinesz and
should not be {n business. Nome of 1ts assczs chould ever be available to
any {zveszors or to the {ndividual defendants.

Accordingly, f{t ¢hould suffer

a subtstactial deterreat penalty.




15. Baccd on thesc foregoing concfdcratfone of remcdiation and
deterrence 4nd considering relattive culpability, the folloving total penealeics

arc appropriate:

Sorthvay - $327,000.00 ac requested
by the Sctate

Brunsman -— 75.000.00

Dcaring -- 105,000.00

Liviola - 115,000.00

Penalties for Continuing Violatfon of the Court's Ordcr of June 1, 1984

- : 1. It {s clear that the partics have fafled to comply with the Courc’k
clean-up order of Jume 1, 1984, cthat approximactely 535;000-00 in clean-up coc:j
arc still required, and that the defendaants have never availéd'theucclves of
the opportunity to request modificacion of the order from the Court. Thelir
wviolations are villful., Mr. Brunsman, hovever, has uwadc a cubstantial
personal effort to comply. Mr. Dearing has doﬁe 1i{ccle, 20d Mr. Liviola has
done nothing Co comply.

Inasacch as falrness among the defendants required each to share
che financ{azl burden, since Mr. Liviola and Mr. Dearing had gr;lter financial

resources and e¢fnce ¥r. Brunscan had already made a greater coatribution of

pecsonal efforr than either ¥r. Liviola or Mr. thring. che primary responcib{l

. ity-of'violatiou of the chr:‘s order rests vith Mr. Liviola and ¥r. Dearing.
Mr. Brunsman, having already beea penzlized by the Court and

choving reacous to.élti;l:e further penalties, will be relieved of the $500.00
per veek penaley. Mr. Dearing aad Mr. Liviola vill not ualess prom=pt payuent
of. the other pecal;le:.;scessed 15 made wvithin sixcy dave hereof, or a super-
sed;as bood is posted. . -

2. Accordi#gl&. a2 penalty of $500.00 per veck from June 1, 1984 (the
datec the Court’s order was journalized) to October 10, 1985 {the dace of the

.ﬂea:inz to determine penalties) vill be {mposed on Mr. Dearing and Mr. Liviola.

& penalzy {s, thus, assessed agzinst each {a the zmouzt of $36,750.00.

JUDGMENT
Judgment {s entered agaiasc Richard S. Bruasmaa f{a the amount of

$3$,00C.00 25 a peaalty to be paid into the hzzardouc vaete clean-up spectal

. . - 10 ~
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account of the Ohio Eavironaental Pfotec:!oa Agency by Jaauary 1, 1986
-.glins: Norrell é. Ycaring {n the amount of $105,000.00 ac a penaley to be
paid into thec hazardous wvaste clcan-up special account of the Ohfo Environ- °
mental Protection Agency accouant by Jaéuary 1, 1986; agafnst Ceorge legola.
Jr. tn the amount of $115,000.00 to be pafd into thc hazardous wvaste clean-up
specizl account of the Ohio Envirommental Protection Agency by January 1, 1986:;'
against Northwvay Envifonﬁcctzl Scrviccs. Inc. "in the amount o{.$327,000.oo to
X R be pafd f{nto cthe harardous vaecte clecan-up special account of the Ohfo Env{ron- =
mental Protection Ageacy forthwith.

Judgment i{s further cntered f{n the aoount of $36,750.00 each against
Norrell E. Dearing and Ccorge Liviola, Jr. payable to the Clerk of Court, Cuva-
hoga County, Ohfo Comuon Pleas Court ualess all previouc penalties asscesed
azainst chose defendancs are paid as required, or a supersedeas bond posted by

. 3anuzry i. 1986. )

BURT. W. GRisr:-

Jucse

BURT Y. CRIFFIN, JUDGE

N

e
3 . 1985

DATE: IJ!A.I.

NOTICE OF SERVICE

. il "A copy of che foregoing Fiandilngs of Fact, Conclusfons of Law, and
Judg=eac was sent by ordinmary U.S. msa(l thislqtkd.t_v of J(j—lz_‘e"”f‘

1985 to: Heury Rocth, Esq., 1010 Enginecers Bullding, Cleveland, Ohio L4114

. Aathony J. Carofolf, Esq., 1300 Eact Ninth Streeg, Clevellﬁd. Ohfo &4411&; Pat

Catfcchio, Esq., Jefferson Center, Hayfteld_aad Richmond Roads, Lyadhursc, -

Ohio 4L124; Anthony J. Celebrezrze, Jr., Attorney Gemeral, Dale T. Vitale,

Assiscant Attormey Geaersal, Marcyn T. Brodanfk, Assistant Attorney Ceneral,

Staze Office Tover, 30 East Broad Street, Coli=bus, Ohfo 4321S.
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