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This matter comes bgfore the Board upon the Motion of the Director of the
Ohio Environmental Protection Agency for an Order dismissing the present appeal
for lack of jurisdiction of the subject matter in the Board. The Board notes
that the'Motion was filed on July 11, 1991. A response was received to the
Motion on behalf of the Appellant on September 3, 1991. The Appellant in this
matter, David G. Miller, has filed the Notice of Appeal and all pleadings in this
case pro se. The Ohio Environmental Protection Agency is represented by Ms.
Cheryl Roberto and Ms. Lori A. Massey, Assistant Attorneys General.

Summarizing the issues in the present case, Appellant has;%yp;aled an
alleged "decision" on the part of the Director of the Environmental Protection
Agency not to take follow-up enforcement aétion on certain findings and orders
which the Director had previbusly issued to Appellee Aeromex on May 31, 1990,
In essence, the Notice of Appeal alTeges that certain requirements of the
findings and orders had not been followed by Appellee Aeromex and that the
Director has failed or refused to enforce the previously issued findings and
orders. Appéllant alleges that this failure to enforce waé in fact a "decision"
or action of the Director and consequently appealable to this Board.

Section 3745.04 of the Ohio Revised Code provides, in relevant part, as

foll&ws:

LAY

As used in this Section, "action" or "act" includes the adoption,
modification, or repeal of a rule or standard, the issuance,
modification, or revocation of any lawful order other than an
emergency order, and the issuance, denial, modification, or
.revocation of a license, permit, lease, variance, or certificate, or
the approval or disapproval of plans and specifications pursuant to
law or rules adopted thereunder,

Any person who was a party to a proceeding before -the Director may
participate in an appeal to the Environmental Board of Review for an
Order vacating or modifying the action of the Director of
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Environmental Protection or local Board of Health, or ordering the
Director or Board of Health to perform an act. The Environmental

Board of Review has exclusive original jurisdiction over any matter
which may, under this section, be brought before it.

Under this Section, it is clear that the Board has jurisdiction only over
those things that constitute either an action or are an act of the Director.
Thus, unless the failure or refusal of the Director to take a particular
enforcement action constitutes an act or actibn, it is not appealable to this
Board. "

Upon a review of'the Notice of Appeal, the pleadings of fhe péf;§25 and the
certified record, it is clear that the allegations regarding the so-called
decision of the Director are in fact assumptions and conclusions arrived at by
the Appellant rather than being events or actual conclusions reached by the

L
Director. The observation that the Director has not taken a specific enforcement
action desired by a party does not necessarily demonstrate ;hat the Director is
taking no action nor does it demonstrate that the Director will not take some
action at a time determined to be appropriate by the Director.

No authority;has been cited to the Board which would lead to the conciusion
that_the Director is under a legal obligation to commence an enforcement action
6n the previously issued orders involved here within any specific time period or
on a schedule deemed necessary by Appellant. The decision to take an action, the
time frame within which to commence such an enforcement action and the authority
to determine what events and which developments will precipitate such an
enforcement action are decisions within the discretion of the Director. Unless

the failure or the refusal of the Director to take a particular enforcement

action adjudicates the rights or privileges of a party in some fashion, no "act"
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or "action" has occurred.

In the present case it does not appear from a revieQ of the record and the
pleadings of the parties, that any legal rights or privileges of the Appellant—-
or any party to this proceeding -- have beeﬁ_determineﬁabr adjudicated by the
events or lack of enforcement alleged by Appellant, Under the circumstances of
this case, the mere fact that thé Director has not brought an enforcement -action
does not in itself constitute an act or action of the Director which is
appealable to this Board. On this basis, the Motion of the AppellegéDirector to

k-
dismiss the present action is well taken.

The Board further notes that while the allegations of the Appellant might
very well constitute an appfopriate basis for an action in mandamus, unless the
pleadings and the record before the Boa§? demonétrate that the failure to perform
certain duties amounts to an act or action.of the Director as those terms are
defined in section 3745.04 ORC, this Board has no jurisdiction to consider the

appeal.

ORDER

The Motion of the Appellee Director to dismiss the present action is well
taken and is hereby sustained. The appeal is hereby overruled and dismissed.
| The Board, in accordance with Section 3745.06 of the Revised Code and
Ohio Administrative Code 3746-13-01, informs the parties that:

Any party adversely affected by an order of the
Environmental Board of Review may appeal to the Court of
Appeals of Franklin County, or, if the appeal arises
from an alleged violation of a law or regulation to the
court of appeals of the district in which the violation
was alleged to have occurred. Any party desiring to so
appeal shall file with the Board a Notice of Appeal
designating the order appealed from. A copy of such
notice shall also be filed by the Appellant with the
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court, and a copy shall be sent by certified mail to the
Director of Environmental Protection. Such notices
shall be filed and mailed within thirty days after the
date upon which Appellant received notice from the Board
by certified mail of the making of an order appealed:
from. No appeal bond shall be requ1red to make an
appeal effective.
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