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DESHLER, J. _
This is an appeal by appellants, Johnson's Island Property Owners'

Association and the individual trustees of the Johnson's Island Property'0wners'
Association, from an order of the Environmental Board of- Review (“EBR"),
affirming the decision of the director‘of the Environmental Protection Agency
" ("EPA") to grant three water quality certifications to Baycliff's Corporation
("Baycliffs"). Baycliifs has filed a cross-appeal from the order of the EBR.

This action arose out of Bayc]iffs"proposal to construct a commercial
marina on Johnson's Island, a small island located in Sandusky Bay, Ottowa
County, thos The appellants are members of a non-profit association, comprised
cf residents of Johnson‘s Island.

. ‘In November 1990, Baycliffs submitted an application for a permit with
the United States Army Corps of Engineers pursuant to Section 404 ef the Federal
Pollution Control Water Act. The application sought authoriZation_for the
following activities: construction of boat docks; dredging and placement of fill -
relating to 1mprovements of a bridge and for shore protection, and, dredginga
necessary to install a sanitary force main from the 1sland to the mainland

As a prerequisite to obtaining a Section 404 permit, Bayciiffs sought
state certification that the project would comply with water quatity standards
pursuant to Section 401 of the Clean Water Act. On March 20, 1992, the director
of EPA issued three water quality certifications to Baycliffs.

On April 17, 1992, appellants appeaied the issuance of the certifica-

tions to the EBR, contending that the proposed project would result in violations
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of the state's water quality standards. Specificél]y, appe]iants assérted that
the operation of a marina and the proposea dredging and filling of material in
the waters and submerged lands adjacent to the island would violate‘provisions
of Ohio Adm.Code 3745-1-04 and 3745-1-05.

In September ‘1993, the EBR conducted a de novo hearing on the matter.
The EBR issued a decision on Séﬁtémber~7, 1994, affirming the deci§ion of the
director to issﬁe»water quaIity.certificat{ons to Baycliffs. The EBR also denied
a motion by Baycliffs to dismiss the appeal.

'On appeal, appellants set forth two assignments of error for review:

“FIRST ASSIGNMENT OF ERROR;

" “THE ENVIRONMENTAL BOARD. OF REVIEW ERRED AS A MATTER OF LAW
IN HOLDING THAT A RONAPPLICANT APPELLANT CHALLENGING THE
ISSUANCE OF A PERMIT HAS THE BURDEN OF GOING FORWARD WITH

- THE EVIDENCE AT A DE NOVO HEARING BEFORE THE ENVIRONMENTAL

BOARD OF REVIEW.
“SECOND ASSIGNMENT OF ERROR:

“THE ENVIRONMENTAL BOARD OF REVIEW ERRED IN CONCLUDING THAT
THE EVIDENTIARY RECORD CONTAINED A VALID-FACTUAL FOUNDATION
THAT THE ACTIVITIES AUTHORIZED.BY 401 WATER QUALITY CERTIFI-
CATIONS WOULD MOT RESULT IN A VIOLATION -CF WATER QUALITY
STANDARDS. " '

Baycliffs has filed a cross—appeal, - setting forth the following
assignment of error: - |
"Assignment of Error No. 1.

“The Environmental Board of Review erred in failing to grant
Baycliff's Corporation‘s Motion to Dismiss."

_Under the first assignment of error, appellants contend that the EBR -

erred as a matter of law in holding that a nonapplicant challenging the issuance
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of a permit has the burden of going forward with evidence at a de‘nové hearfng
before the EBR. |

At the outset of the hearing before the EBR, counsel for appellants
argued that, based upon this court's decision in The Jackson County Environmental
Committee v. Shank (Dec. 10, 1991), Franklin App.Nos. 91AP-57 & 91AP-58,
unreportédi(lggl Opinioﬁs 5688);4the applicant- for a permit in ‘a de novo
proceeding before the EBR'(i.e,,.in the instant case Baycliffs) had the burden
of‘proéeeding first with fts_eyidence.

| In response, counsel for fhe director of EPA argued that the applicable

statutes, rules and case law empowergdAthe EBR to make decisions regarding how
to conduct its proceedings, inciuding the order of evidence; counsel further
contended that, in the presént case, appéllants should be required to proceed
first in the interests of judiéial economy . Counsel for Baycliffs alsb urged the
EBR to require appeTlants to proceed first, although acknowledging .that the
burden of proof would remain with the applicant. |

After a brief recess, during which the mé@berS’df the EBR con§idered‘
the érgdmehfé'df cduhsei, fhé.chéifﬁoman 6f<the-EBR ihdicéte& fﬁaf the EBR did
“not agree that the burden of proceeding is necessarily always to be placed upon
the Applicant."” (Tr. Vol. I, 14;) The chairwoman stated that, in the interests
of judicial economy, the EBR would require appellants to proceed first. Counsel
for appellants then indicated that appellants would not present any evidence;
more specifically, counsel stafed that, I.thihk'it [the EBR's ruling] is in error

and I decline to proceed at this time." (Tr. Vol. I, 17.)
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On appeal, appe]]ants contend that the EBR erred in placing the burden
of going forward with evidence on appellant§ and that such erfor was prejudicial
and constituted a violation of due process rights. In suppdrt, appellants rely
upon this court's deqisiqn in Jackson County, SUprq.

In Jackson County, this court addressed the issue of whether the burden
of going forward with evidence is upon a nonapplicant at a de novo hgaring.before
the EBR where there had been no adjudiéation-hearihg by the director. This court

held that:

“As a technical matter, since the hearing is de novo, the

same as if no prior decision had been made, and since, .in

effect, it is the initial original adjudication hearing, the

burden necessarily is upon the applicant, not only with

respect to proof but, also, with respect to going forward

with the evidence. This places the burden upon the appli-

cant to demonstrate that the decision of the director is

both reasonable and lawful." Id. at 5695. ,

Notwithstanding arguments by appellees Baycliff and the director of EPA
to the contrary, we find that the language of Jackson County makes clear, and
supports appellants' contention, that the burden of going forward with evidence
(as well the burden of proof) is upon the applicant. We are cognizant that the
court in Jackson County noted that, “[w]e have in some cases indicated that it
is not inappropriaté‘for the EBR to require the appellant (even if not the
applicant) to proceed first with the evidence, that is to place a burden of going
forward with the evidence upon the appellant, whether or not the applicant.” Id.
at 5694. However, we do not find that this language is directed to the issue of

which party properly bears the burden of going forward with the evidence; rather,

the above language, read in context with the rest of the opinion, only indicates
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that the manner in which the EBR directs the presentation of evidence will not

be reversed absent a showing of preJud1ce.

e k1 32 By

Accord1ngly, although we conclude that the EBR erred in requiring

appellants to proceed first w1th evidence at the de novo hear1ng, we must further

W .
- consider whether such error'was preJud1c1al. Initially, we note that, while the

v Ay A, S At

e VIR EE o st

EBR ruled that appellants would have the burden of proceeding first with the

evidence at the hearing, the record is clear that the EBR did not require .

‘appellants, as nonapplicants, to establish a prima facie case.

Further, when the issue arose regarding which side would be “‘required
to proceed first with evidence, the EBR indicated that, in the event abpe]lants
declined to go forward, the EBR would interpret appellants' action as "waiving
its right to present its case." (Tr. Vol. I, 14-15.) However, the EBR made it
clear that appellants would be permitted to cross—examine appellees’ witnesses
and to proffer any evidence, including the presentation of witnesses. The record

indicates the following exchange between the chairwoman of the EBR and counsel

for appellants and the EPA:

“MR. SAMUELS [Counsel for appellants]: *** I take if from
the Board's ruling that it is going to forbid me from
presenting.my case in chief at what I.consider to be the
appropriate time. I wish to know whether I can be allowed
to proffer that testimony.

“CHAIRWOMAN BULL: You will be allowed to proffer.

Tekk

“MR. PAYNE: [Counsel for the director of EPA]: May I make a
.comment, an observation? I don't understand the Board's
~ruling to say that the Appellant must go forward with

evidence in the sense of a —— of a burden of going forward.
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“I understand it to be a ruling that the Appellant must go

first with whatever evidence it- intends to present in the
- case, but the Board's clarification is that — that there is

not a burden to set forth a certain amount of evidence.

“If I understood the Board‘s ruling correctly.

“CHAIRWOMAN BULL: Yeah, I think that is all we were saying.

Wk &

“MR. PAYNE: One additional observation:. The Director would
not object if the proffer were done by the actual presenta-
tion of live witnesses just to make things eas1er if there
is an appeal ***,

“So for purposes of preserving the record for appeal, the
Director does not have an objection if the Appellant wants
to present the live witnesses as part of a proffer.
“CHAIRWOMAN BULL: . Okay. ***" (Tb. vol. I, 15, 19-20.)

" Counsel for appellants, in addition to stating that appellants would
not proceed first with evidence, also indicated that no proffer would be
forthcoming. Specifically, counsel stated, "we do not intend to put on any
evidence because you indicated you would consider it, but we would tike to do it.
We are not going to proffer anything; we are not going to.ta11’ény witnesses."
(Tr. Vol. I, 154.).

Based upon.the state of the record in the instant case, appellants'

contention that the ruling of the EBR rises to the level of a due process

violation is unpersuasive. While we have indicated that the EBR erred in_

a]locatIng to appe]]ants the burden of proceedlng,Athe EBR's ruling did not,

standlng alone, preclude appellants from puttxng on evidence. Rather, wh11e the

rul1ng altered _the order in which the evidence should have been Qresented“

R,
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appellants were nonetheless afforded the opportunity, which they declined, to

s e

e

proceed with their evidence. We note that there is no indication from the record

o

that any of appellants’ w1tnesses were unavailable to testify when the hearing

began. A]though we disapprove of the EBR's practice, we decline to hold that

error by the EBR in a]]ocating the burden of _going forward with eVidence

it et i Moot e

-constitutes preJudic1al error per se. See Jackson-tbunty;'supra; at 5698 (“in

ot
NP, e iar

the ordinary case there may be no prejudicial error resulting from the placing
of the burden of going forward with the evidence upon a nonapplicant appellant
before the EBR").

Moreover, appellants were'afforded the oppertunity, by means of a
proffer, to make a record for appeal which might indicate prejedice from the
EBR's ruling. However, while the EBR made-it clear that appellants would be
allowed to proffer evidence, including live testimony by witnesses, appellants
declined to make such a record. In the absence of a proffer, this. court is
unable to determihe what evidence (if any) appellants were prepared to present
to challenge or refute testimony presented by appellees' expert witnesses that
the proposed project would not violate water quality standards.‘ Further, we -
againfnote that the record indicates that the EBR permitted appellants the full
opportunity to cross-examine each of apgellees' witnesses. More significantly,
the record in this case does‘not indicate that the EBR erroneously shifted the

burden of proof from the applicant to the appellants in this case.

1 R.C. 3745.05 provides that, during a hearing before the EBR, "*** if the
board refuses to admit evidence the party offering same may make a proffer
thereof, and such proffer shall be made a part of the record of such hearing.”
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In light of the above, we are unable to conclude that appellants have
shown prejudicial error by the EBR's rulihg. Appellants' first-assignment of
error is therefore overruled. |

" Under the second assignment of error, appellants contend-that the EBR
-erred in concluding that the record contained sufficient evidence that the
activities authorized: by the certifications would not result in a violation of
water quality standards. |

Pursuant to R.C. 3745.05, if no adjudication hearingi is _conducvted by
the director of the EPA, the EBR “shall conduct a hearing de novo on the appeal."

The statute further provides:

“If, upon completion of the hearing, the board finds that
the action appealed from was lawful and reasonable, it shall

~ make a written order affirming the action, if the board
finds that the action was unreasonable or unlawful, it shall
make a written order vacating or modifying the action
appealed from."

This court has previously held‘that, on an appeal of a decision 6f the
director of EPA to the EBR, where the evidence demonstrates that the action téken
by the director. is reasonable and ]awful',k the EBR m’ust; affmnthe direétor; the.'
" EBR “ipitiaﬂy does not stand in the place of the Director upon app.eal, and is
not. entitled to substitute its judgment for that of the Director, but is h‘mi‘ted
to a determination of whether the action taken by the Director is unreasonable
or unlawful." Citizens Coﬁmrittee v. Williams (1977), 56 Ohio App.2d 61, 69.

R.C. 3745.06 addreéses appeals to _a:_czourF of appeals from an order of

the EBR, and provides in part that:
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“The court shall affirm the order complained of in the
appeal if it finds, upon consideration of the entire record
and such additional evidence as the court has admitted, that
the order is supported by reliable, probative, and substan-
tial evidence and is in accordance with law, ***"

Ohio Adm.Code 3745-32-05 sets forth thefollowing criteria which the
director of the EPA is to consider in determining whether a section 401
certification should be issued:

“(A) The director shall not issue a section 401 water
quality certification unless he determines that the appli-
cant has demonstrated that the discharge of dredged or fill
material to waters of the state or the creation of any
obstruction or alteration in waters of the state will:

“(1) Not prevent or interfere with the attainment or
maintenance of applicable water quality standards;

“(2) Not result in a violation of any applicable provision
of the following sections of the Federal Water Pollution
Control Act including:

“(a) Effluent limitations as described in section 301;

"(b) Water quaiity related effluent limitations as described
in section 3C2;

(c) Water quality standards and 1mp1ementat10n plans as
descr1bed 1n section 303

(d) National standards of performance as described in
sect1on 306; or

“(e) Toxic and pretreatment effluent standards as described
in section 307.

“(B) Notwithstanding an applicant‘'s demonstration of the
criteria in paragraph (A) of rule 3745-32-05 of the Adminis-
trative Code, the director may deny an application for a
section 401 water quality certification if the director
~concludes that the discharge of dredged or fill material or
- obstructions or alterations in waters of the state will
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result in adverse long or short term impact on water
quality. : . .

“(C) The director may impose such terms and conditions as
part of a section 401 water quality certification as are
appropriate or necessary to ensure compliance with the
applicable laws and to ensure adequate protection of water:

quality.

“(D) Prior to the issuance of a section 401 water quality.
certification or prior to, during, or after the discharge of
dredged or fill material to waters of the state or the
creation of any obstruction or alteration in waters of the
state to ensure adequate protection of water quality, the
director may require that the applicant perform various
environmental quality tests including, but not limited to,
chemical analyses of water, sediment or fill material, and
bioassays." '

In the present case, the director of EPA issued 401 certifications to

Baycliffs subject to the following conditions:

“Fill used in this project shall consist of suitable
material free from toxic contam1nants in other than trace
quantities.

“Extreme care must be employed throughout the course of this
project to avoid the creation of unnecessary turbidity which
may degrade water quality or adversely -affect aquat1c life
outs1de of the project area.

“All dredged material shall be placed at an upland site in

such a way that sediment runoff to the waterway is con-

trolled and minimized."

Appellants assert that expert testimony presented by appellees,
indicating that the project would have minimal impact on water qda]ity, was based
upon “sheer speculation." Appellants argue that there is a tomplete'absence of
evidence regarding the existing water qua]ify in the quarry} further, it is

contended; the applicant failed to present evidence as to the amount or kinds of
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pollutants that will be released into the water column as a result of the
project;

| fn the present case, the EBR made findings that the'agency considered
not only how the project might-adversely affect water,daa]ity, but also the
potential effects of‘the development once the constrﬁction was completed. The
EBR noted that the projecirat issue contemplated coastruciion.of ansinner dockage
area, in an existing quarry on the island; and an outer dockage area, which opens
into Sandusky Bay. The projéct piéns inclddéd»excavating a channel to connect
the 'quarry with the outer dock area. The plans further proposéd the construction
of rubblemound breakwater extensions of existing piers, the placement of “riprap"
along the shoreline, including fish spawning shelves, -and the insta]]atioh of
floating docks.

At the hearing before the EBR, appellees introduced the trial
deposition testimony of Colleen Crook, an environmental supervisor with the EPA's
division of water quality. Crook, who supervises the agency's section 401
program, testffied'regarding the EPA's review of Baycliffs' applications for 401
certifiéation.~ Crook-wa§~invo]ved fn-the~review»af &he‘qpp}isati§35~at'issue;

The order of the EBR fncluded findings that the EPA cpnsidered, among
dthefithfngs, the volume 6f fill to be placed for:the pier extensions, the nature
of the material to be used for the fill and the width of the opening of the
channel into the dockage area. Crook testified thatlthe EPA considered the
potential impact on water quality in theidﬁter dockage area as a result of

narrowing the entrance from Sandusky Bay; the width of the opening was assessed
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to de£ermine,whether adequate water flow would be made available from Sgndusky
Bay to maintain a quality oxygen level and to maintain water quality standards
within the outer dockage area. Furfher, the'agency considered the impact to
water quality during construction; including increased 1evel§ of turbidity or
increased suspended sedipents in the water column. According to Crook, the EPA
determined that-“theré'Qould“be'adqua%e flow from Safidusky Béy'intOjthe outer
dockage area as well as in the outer dockage area:back to Sandusky Bay to
maintain water quality standards within the outer dockage area." (Depos. Crook,
32.) |

The EBR made a finding that the EPA reviewed the impact to water
quality resulting from the proposed dredging activity. According to the
testimony of Crook, in reviewing the dredging p]ans,-theAEPA considered the
qualify of the dredged material, the accufacy of the dredging depths,  the
possible impacts to grouhd water resources and a consideration of increased level

of suspended sediménts. Crook testified that the agency detgrmined that the

-

- applicant properly "minimized the amount of fill thétTWésrﬁeéésgary to pfovide'
adequate protection t& the outer dockage area." (Depos. Crook, 32.) Further,
the EPA determined that the fill to be used for the.breakwater extensions and for
the placement of riprap along the shoreline was clean. The EPA concluded that
the impact to the w;ter column would be short term and that “the mechanical
dredging would not violate water quality standards.“ (Depos. Crook, 48.)

The EBR found that the EPA conduétéd a review of test results to

evaluate the impact that the material, after it was dredged and placed, mighf
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“have on groundwater in the area. Crook testified that the applicant conducted
sediment tests of the proposed dredging méteria] and, based upon the results,
upland disposal was determined to be proper. The EPA required the applicant to
conduct testing of the sediments to defemine whether any toxic or hazardous
substances were present in the sediments. The testing indicated that the
sediments were free of such substances. Testing of the’dredged material also
indicated thai: the soil was silty clay.

The EBR made a finding 'th4at the agency. properly considered whether
post-construction activities would adversely affect water quality. Regarding the
| proposed floating docks, Crook testified that the EPA considered the potential
~ impacts to water quality from oil and grease and fuel that might be discharged
from boats moored at the docks. Further, the agency éonsidered the impact to
water quality resulting from boats moving in and out of the outer dockage area.
This included a determination whether the channel would be deep enoqgh to prevent
the resuspension df sediments. Crook noted that if water depth was inadequate,
and boat pr‘opel]er; were too close to the bottom of ”thué'doékag‘e-*"a'rea, prdpeller'
action would resuspend sediments off the bsttém of the water: columri, resulting
in increased 1eve]s;of .turbidity. The EPA determined that, based upon the
proposed de@th (six feét below water datum), “prop viash-of‘ increased levels of
turbidity was not an issue." (Depos. Crook, 37.) Crook further indicafed that
the project contemplated the use~ of pump-out facilities; the agency considered
whether there would be any ’leakage of sahf’.tary waste resulting from these

facilities. Based upon its review of this aspect of the project, the EPA
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determined that the installation of the floating docks woﬁ]d not violate water
quality standards.

The EBR made a finding that the agency further considered the effects
of runoff, including activity contributed by the proposed residential develop-
ment. The EBR noted that the agency requested the applicant to employ
restrictive covenants as a means to control runcff from nonpoint - source
pollutants in the quarry. The evidence indicated that, in response to the EPA's
concerns, Baycliffs proposed restrictive covenants in their residential deedsv
limiting the amount}of fertilizers and other activities that might.adversely :
impact on water quality. Restrictions were also placed on the discharge of oil
or oil by-products onto an owner's premises;

Dr. Charles E. Herdendorf, a professof emeritus of limnology and
oceanography at The Ohio State University and a consultant to Baycliffs on the
project at issue, testified_regardingithe impact of the surrounding devélbpment‘
area of the project yielding runoff to the interior of the quarry. Based upon
calculations regarding average amount of yearly rainfall,.the size of the-
development area and the amount of.lake water influenée,‘Drf Herdendorf opined
that “*** the runoff is a perhaps two percent constituent of the water and ***
the lake fs continually coming in and flushingrthét out." (Tr. Vol. I, 70.) |

The EBR further made a finding that one of the post-constructién
concerns of the EPA involved whether the project would vio]até the épplicable
water quality standard for dissolved oxygen. 'fhé evidence adduced at the hearing

indicated that the EPA requiréd the applicant to develop a plan to maintain six
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milligrams per liter dissolved ogygen within the quarry based upon standards set
forth under Ohio Adm.Code 3745-1-07. Dr. Herdendorf discussed the relationship
between dissolved oxygen and water exchange, noting that diséolVed oxygen is an
important component for aquatic life and must be mafntained at a level of above
four to five parts per million for healthy fish life. As water becomes warmer,
the oxygen;can dfsso1ve; further,-certainiamounts:afwsédimethorxocgdnic debris
in water can cause a demand for oxygen. Dr. Herdendorf hoted that the.natural
exchange of waters between the bay and marina would result in daily replenishment’
of water, carrying new dissolved oxygen into the bay area. He further noted that
dissolved oxygen can' be artificially injected into the lake by means of aerators.

The evidence indicated that the project at issue involved the use of
floating aerators within the quarry to'maintain-the requisite levels of oxygen.
During the hearing, Dr. Herdendorf identified a report compiling data from
sediment and water samples taken from the proposed marina area. The report
indicated no detection of organic compounds; the sediment levels were found to
be "quite low and below any standard levels." €Tr. Vol. I, 78.) |

The EBR made findings that the EPA-also considered the potential. impact - -
the project would have on the Lake E}ie watersnake based upon concerns raised by
the Department of Natural Resources. Crook £estifieq that the applicant
' conducted studies on the snake and submitted a proposal for measurés to offset
potential édverse effects on the snake. The Department of Natural Resources
approved a snake mitigation plan and it Qaéjéubsequenf]y recommeﬁded that the

Corps of "Engineers adopt the plan as a special condition to the applicant
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receiving a section 404 permit. The permit, which was adﬁn’tted as an exhibit,
indicated that the applicant was required fo construct a refuge for the Lake Erie
watersnake as a special condition. The condition further required biannual
monitoring of the snake refuge population for a period of ten years after
cons_truction. | |

Dr. Herdendorf indicated that .the project would éctual]y result in a -
net increase in érea for aquatié life. He s_tated'that‘ the project would permit
species into areas that have previously not been available; he noted‘that Lake
Erie_ is very deficient in protected coastal-"areas, and that the pro'poséd
protected spawning sftes would “greatly enhance r"eprodu&:tion of aquatic species
in the area.” (Tr. Vol. I, 97.) |

Regarding the applications invo]v'ir;g the propoSed -Bri‘dgc‘a revi sioﬁ and
installation of a sewer force main line, the EBR found that the agency properl y
concluded that the material to be used was clean, that the water quality impacts
from construction would be temporary, and that testing conducted indicated that
ground water would not be adversely a.ffected‘ and that- turbidity would be-
rinimized.

~-In addition to the testimony presented, numerous exhibits were admitted
. at the hearing, including laboratory results of water and dredge samples, grain
'size distribution test ‘results, hydrology assessment reports, copies of the
- proposed resfrictive covenants, aeration pl‘ans and'.information, a water well
assessment répor‘t- and a report on water circ—u_{ation and dissolved oxygen within

the project area. The EBR, upon review of the data and consideration of the
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.

expert testimony presented, concluded that the director's decision that the
proposed project'wou]d not prevent or interfere with applicab]e-water quality
standard was both reasonable and lawful. The EBR found. that there was
substantial evidence that the EPA went to considerable lengths in its review of
the application, including the emp]oyment of six divisibns of the agency and two
divisions of the-Ohio Department of Negural“Resoggpes; fufthep;;;ne;EBRefQUnd
that'the evidence indicated thaf, throughout the application process, Baycliffs
responded to concerns raised by,theeEPA,-resulting in the design of a prejeet
that would eomply with applicable eneirohmental laws and regulations.

The basic issue raised by appellants is whether the findings of the EBR

are’supported by reliable, substantial and probative evidence. Based upon a '

review of the record we find that EBR's f1nd1ngs are supported by reltable,

e sty 27 o e S o e e e — —— e o

probat1ve and substantlal evidence.

Appellants raise the content1on that the EPA did not have sufficient
evidence to support its decision because it failed to conduct an on-site
inspection of the f%land.. Initially, we note thet>35pellants~do:hot cite'to_any:
statute or regu]gtioq requiring the "agency to conduct an on-site evaluation
whenever a section 40}>certification application is made; nor do appellants make
a persuasive argument that an on-site vieit weuld always be necessary or .
practical. The record indicates that Baycliffs' permit application included
detailed meps and engineering drawings regarding the site. Appellants have
failed to show how the absence of an on—sitefeisit by the agency prevented it

from making a reasoned decision regarding the certifications.
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Appellants further argue that the agency did not have enough
information regarding the existing water ﬁuality in the quarry or bay. We are
unpersuéded. We have previoué]y noted evidence before the EBR supportihg the
determination that the project would not violaté water q@ality standérds,
including test resulis of water and sediments taken from the quarry area, thé
proposed use of aérétors te improve. and maintéin']eﬁeis of oxygen, the EPA's
consideration of the depth of the water and proposed deed restricfiohs to limit
runoff in the water. Again, based upon the evidence presented, the findings of
the EBR were not contrary §0jthe réliab]e, probative,a@d substantial evidence in.
the récord. |

Finally, appellants contend that there is no evidence regarding.the
amount or kind of pollutants that will be released into the water column as a
result of the dredging of the material. We find this argument to be without
merit. The record ihdicates that the EBR considered_tesfimony by appellees’
witnesses indicatfﬁg that the dredging éctivity would have short-term impact on

~ the area. -Furtherﬁore, Ohio Adm.Code 3745-1—01(F§(2)“pr0§idé§’én exception to’

- . water-quality standards regarding dredging or construction activities “during the

period of time when_ the aftereffects of dredging or construction activities
degrade water quality and such activities have been authorized by the United
States army corps of engineers and/or 401 water quality certification by the Ohio

environmental protection agency."

In sum, upon review of the entire record, we conclude that the order

of the EBR, affirming the decision of the director to grant three section 401
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water quality certifications to Baycliffs, is supported by reliable, probative

and substantial evidence and is in accordance with law.

Based upon the foregoing, appellants' second assignment of error is
without merit and is overruled.

Baycliffs has filed a cross—appeal, asserting that the EBR erred in
failing to grant its motion te diémiss appellant=' appeal. Because we have

overruled appellants' assignments of‘errdr, the issue raised by Baycliffs in its
cross—appeal is rendered moot.

Accordingly, appellants first and second assignments of error are

overruled, Baycliffs' cross-assignment of error is rendered moot, and the order
of the EBR is hereby affirmed.

Order affirmed.
BRYANT and CLOSE, JJ., concur.

CLOSE, J., concurring.

As plainly as we can, we must tell EBR:tﬁét, in a de novo proceeding,

the applicani has the burden of going forward with the evideince. That means
that, "except in exceptional circumstances, the applicant goes'first. To do

otherwise, jeopardizes the process and makes very real the probability of

retrying cases at great expense to citizens and agencies of Ohio.

\z%mr

~-2744- )

1,
i

X

8 1 ‘



Attorney General
Betty D. Montgomery

MEMORANDUM

TO: EES Attorneys
FROM: Jim Payne and Jack McManus

RE: Johnson'’s Island Property Owners’ Association v. Schregardus (June 15,
1995), Franklin County Court of Appeals, Case Nos. 94APH10-1441

DATE: July 26, 1995

The attached recent decision of the Franklin County Court of Appeals may be of
interest to those practicing before the EBR, RBR, OGBR or other administrative
review tribunals. In this third-party appeal of a permit before the EBR, the EBR
ruled that the appellant must proceed first with putting on evidence at the de novo
hearing. The idea is that an EBR hearing is like a court trial where the plaintiff goes
first. This order allows the appellees to respond to appellant’s challenges as they put
on their case in defense of the permit. In Johnson’s Island, however, the Franklin
County Court of Appeals ruled that the permit holder must go first. The Court
reasoned that the permit holder has the burden of proof so it is up to that party to
put evidence on the record in support of the permit, regardless of the issues raised
by appellant. The Court nevertheless affirmed the EBR in this case as the appellant
was not prejudiced by having to go first. A

The decision may also be of interest to those defending water quality certifications
issued by the Director of Ohio EPA pursuant to Section 401 of the Clean Water Act.
The Court affirmed the EBR’s decision that the Director was reasonable and lawful
in issuing the 401 certifications in this case. .
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