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| This case presents numerous issues concerning the propriety

Jf an award of damages of $493,500 assessed by the Court of

Common Pleas against Dayton Malleable, Inc., Appellant herein, as
civil penalties at the instance of the Ohio Attorney General on be-
nalf of the Ohio Environmental Protection Agency pursuant to the_
Dhio Clean Water Act, Ohioc Revised Code Chapter 6111. The Act
bromulgates a state regulatory scheme for water quality controi

designed to comply with national pollution effluant limitations
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tinder the Federal Water Pollutioﬁ Control Act Amendments of 1972,
86 Stat. 846, 33 U.S.C. 1311, 1316, and 1317; Ohio Revised Code
Sec. 6111.042. As part of the scheme the act defines the regu-
latory and enforcement powers of the environmental protection
hgency which include issuance of permits for the discharge of
industrial waste. Ohio Revised Code 6111.03. In addition, the
Act prohibits certain acts of pollution which are designed to
embrace discharge of waste in excess of permissive levels. Ohio
Revised Code 6111.04.
The damage award by the trial court'cdrreéponds with the
Failure of the Ironton Division of Dayton. Malleable', Inc. (DMI) to
comply with the terms of its National Pollutant Discharge Elimina-
_ 1
tion System (NPDES) permit. That permit required construction of
wastewater treatment facilities and fixed final effluant limita-
tions. Authority for civil penalties for noncompliance is provided
within the framework of the Act. In pertinent part, .Section
$111.07(A) states,
No person shall violate or fail to perform any
duty imposed by sections 6111.01 to 6111.08 of the
Revised Code, or violate any order, regulation, or .
term or condition of a permit ‘issued by the director
of environmental protection pursuant to such sections.
Each day of violation is a separate offense.
While this section defines what constitutes a violation, Section
$111.09 fixes the range of penalties or such violations. That
section reads:
Any person who violates section 6111.04, 6111.042,
6111.05, or division (A) of section 6111.07 of the
Revised Code shall pay a civil penalty of not more
than ten thousand dollars, to be paid into the state

treasury. to the credit of the general revenue fund.
The attorney general, upon written request by the
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director of environmental protection, shall commence

an ‘action under this section against any person who

violates sections 6111.04, 6111.042, 6111.05, or

division (A) of section 6111.07 of the Revised Code.

Any action under this section is a civil action,

governed by the Ohio rules of civil procedure and

other rules of’ practlce and procedure appllcable to

civil actlons.

Wwithin the upper range of $10,000 for a violation, the appropriate
benalty imposed for noncompliance is entrusted to the broad dis-
bretion of the courts. That discretion must be utilized with an
eye to the factual setting giving rise to the prosecution.

DMI's Ironton Di?isibn located in Ironton, Ohio manufacﬁures
malleable iron castings. DMI is perhaps the natlon s largest
foundry for such castlngs in an 1ndustry that is a major source

bf industrial pollution. DMI-Ironton discharges its industrial
waste into the Ohio River. 1Its waste consists of suspended solids,
bil and grease, iron and. acidic and alkaline wastes. The Ohio
Environmental Protection Agency (OEPA) issued an NPDES permit to
PDMI which became effective September 2, 1975. Such permits
hltimately require discharges to be treated by the "best practical
control technology currently available.”

The permit allows discharge of certain levels of industrial
waste, but required that the quality of the discharge be upgraded
by July 1, 1977 to levels acceptable under the new technology.

FThe existing unacceptable quality of discharge is controlled in
the permit under interim effluent limitations. Final effluant
limitations establish the upgraded quality of discharge achieved

through new technology. 1In addition to fixing limitations on

Hischarge, the permit incorporates a schedule of compliance which
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Iblaces time limitations on utilization of the new_technoloéy designeq
For upgrading the.dischéfge.

DMi—Irontbn's permit called fof submission bf wastéwater
treatment plahs by January 2, 1976. Pursﬁant to requést by DMi,
(DEPA grénted a hinety day extension. The plans were finally sub-
mittéd Apriijl;_l976 and were approved by the Directof of the
OEPA.on Sepfembér iS, 1976. The pérmit‘ﬁad required cémmencemenﬁ_-
of coﬁstructioh on September 2, 1976'but apprbvai'was delayed by
reason of certain omissions by DMI in its plén‘and negotiations
with the OEPA which.followed. ” |
This action was filed because DMI failed to cdmply with the
schedule for two of its points of discharge into the Oﬁio Rivér,
butfalls 001 and 004. Commencement of construction at outfall 001
in April 1978 was nineteen months late. The delay was seven months
For outfall 004 with commencement in April, 1977.

Completion of construction was scheduled for May 2, 1977 with
nttainment of operational levels and compliance with State and

" Federal laws and regulations required by July 1, 1977. The com-

letion deadline was likewise violated. Construction of wastewater
Ereatment facilities at outfall 00l was not finished until

October 17, 1978. Conétruction at outfall d04 was completed during
July, 1977.

In addition to violations of the construction schedule, DMI
erxceeded the efflﬁent limits of,ité permit for Total Suspended
Solid; at oﬁtfall 001 on at least thirteen occasions from August,
L977 through October, 1978. Similar violations occurred at out-

tall 004 on at 1eaét three occasions from August, 1977 through
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February, 1978. 'Continual compliance with the final effluent
limltations contained 1n the permit by means of the use of the
nastewater treatment fac111t1es in the approved plans was not
achieved at outfall 001 until November, 1978 and at outfall 004
hntil March 1978.:

The delays ekperienced by‘DMI—Ironton in achieving compliance’
vith its permit were to some extent“attribntable to variables not
=nt1rely w1thin the company's control. The company.experienced a
lLabor strike from November 1, 1977 through February.G 1978. As a
result of the strike, production at the plant ceased and the
=ngineering staff required for the waste control pfo;ect were
needed for plant maintenance. Additionally, pickets blocked
Heliveries and outside contractors. Thus, the strike delayed the
project for nearly three months. |

Harsh weather conditions experienced during the winter of 1978
caused delayi Frozen earth and heavy snow presented initial
obstacles to.construction of a foundation at outfall 00l.
Interference at the construction'site of outfall 001 due to

a project for construction of a cupola for improvement.of air
gquality was but an additional factor contributing to delav. When
that aspect of the overall project was delayed, it in turn delayed
access to the site for placement of a sludge tank at outfall 001.
DMI-Ironton also experienced difficulties with its various
contractors on the project in that the engineering for one sludge
tank at outfall 004 was lost and new drawings were reouired.

DMI admitted violations and the parties entered into various

stipulations at trial. As a result, the sole question before the
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Court of Common Pleas concerneatwhat civil penalties. should be
meosed for the v1olat10ns.. The caee is nowlbefore us on appeal,
some five ae31gnments of error hav1ng been presented. Due to the
meact of this case on the fleld of environmental law the states

O f Wieconsin, I;linoie, Maryland and Texas sought and were extend-
L4 leave to file amicus curiee briefs in support of Appellee.»

| Before proceeding te'the first assignment itvis hecessary'to
review the man§er in‘which the trial court computed the penalties.
As we:have-breViousiy noted,'the determieation ef the proper
amount of pehaities:within'the maximum perﬁissable,range of |
510,000 per vielation'under.Ohio Revised. Code sectfon 6111.09 is

cormitted to the informed discretion of the court. Cf. United

States vs. J.B. Williams Company, 498 F. 2d 198, 202 (24 Cir. 1974);

Federal Trade Comm. vs. Consolidated Foods Corp., 396 F. Supp. 1353

(S;D. N.Y. 1975) (considering penalties for violations of FTC
brders). As a guide the trial court utilized a methodelogy
ndopted by the United States Environmental Protection Agency in
its Civil ?enaity Policy for supervisioh of rhe NPDES regulatory

process reported in Environmental Reporter dated April 21, 1978

2
at page 2011.

According to the policy, the amount of civil penalty should
be determined as follows (Pg. 2014):

Step 1 - Factors comprising Penalty

Determine and add together the appropriate sums for
each of the four factors or elements of this policy
namely:

the sum appropriate to redress the harm or risk of
harm to public health or the environment,

the sum approoriate to remove the economic benefit:
~gained or to be gained from delayed compliance,

the sum appropriate as a penalty for violator's
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degree of recalcitrance, defiance, or indifference to
requirements of the law, and
: ’ the sum appropriate to recover unusual or extra-
ordlnary enforcement costs thrust upon the public.
Step 2 - Reduction for Mitigating Factors
Determine and add together sums appropriate for
nitigating factors, of which the most typical are the
following: :
the sum, if any, to reflect any part of the non-
compliance attributable to the government itself,
. the sum appropriate to reflect any part of the
non- compliance caused by factors completely beyond
v101ator s control (floods, fires, etc.)

Step 3 - Summlng of Penalty Factors and Mltlgatlng
Reductions

v

Subtract the total reductions ofIStep 2 from the
total penalty of Step 1. The result is the minimum
civil penalty....
Accordingly, the trlal court assessed a penalty of $50 per
Hay to redress.the harm.to public health. Appellant was found to
be in violation for 683 days. This portion of the penalty was
therefore $34,150, which,the court reasoned was fair and reasonable
to compensate for the risk of harm to the public health for pollu-
tion of the Ohio Rlver over thls perlod. Inportantly, the court
Found that the waste effluent in excess of OEPA standards was not
toxic in that the amount of waste enterlng the Oth River from
PDMI-Ironton would,. of itself, haye-little effect on water éuality.
The trial court continued, however, that if DMI's quantity was
duplicated by other potential polluters, the pollution could cause
serious harm. |
‘The trial courtvassessed a penalty of $8,000 for the economic
benefit to be'gained by DMI-Ironton for delayed compliance.
Next the court considered DMI's degree of recalcitrance,

defiance, or indifference to regulation. The trial court found
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Fhat DMI did exhibit recalcitrance'and indifference, if not out-
right defiance, particularly in the early stages of scheduled
apgrading. There was little preliNinary planning and practically
ho contact With suppliers in the months imnediately preceding the
“onstructionfinitiation deadline.f SuperVisory personnel displayed
R lack of sense of urgency for scheduled conpliance. ,Its delays
were not accompanied with requests for extensions inltime. More-
Jver,-the companyvfailed to maintain existing pollution control
Hevices in'good orderithrough the‘project. The failure to employ an
adequate‘engineering staff.was another aggravating, circumstance.
The trial court found that the total period of non-comoliance
>f 714 days was largely piedicated upon DMI's misconduct in the
early stages under the schedule. As a penalty the court made an
hssessment of $750 per day for a total of $535,500.

The gross penalty thus assessed under Step 1 was $578 000
computed as follows: $34,150vfor environmental harm, $8,000 for
economic benefit, and $535,500 for recalcitrance and indifference.
INo assessment was made for_extraordinary'enforceﬁent costs.

The trial.court‘then proceeded-to the>Second step for con-
sideration of those positive mitigating factors for which DMI was
entitled to a credit. The trial court found that no aspect of
DMI's nonfcompliance-was attributable to interference from the
state or federal government. The court did find that certain
mitigating factors existed which delayed completion.

For the ninety-eight day strike the court allowed a partial

tredit of $500'per day for a total of $49,000. The trial court
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reasoned that DMI was not entitled to a full'credit for this
period since, if DMI-Ironton had coﬁplied with the schedule, the.
broject would have been ccmpléted before the strike began.
The trial court also allowed a crédit-due‘to the harsh winter
weather in-l978. For the period from February 7, 1578 through
farch 3, 1978, a toﬁal of fifty-two days the court allowed a credit
bf $13,000 cémputed at $250.00 per day. |
Another credit was.allowed fdr the failﬁre of DMI's eqguip-
nenﬁ supplieré tovreépoﬁd in a timely fashion. At $250 per day
A total credit for this delay was $22,500. .
Total credits were $84,500. Subtracting this *credit from the
bross penalty of $578;000, the total penalty assessed was $493,500.
The trial court justified this overall penalty as a deterrent to
Violation.

TI.
Appellant's first assignment of error charges that the pen—
alty of $493,500 is punitive in nature and is the;efore contrary
to the policy of the Ohio Costitption, Chépter 6111 of the Revised
Code, theAFederal Watér Pollution Control Act, and the Civil
Penalty Pélicy of the EPA; Appellant argues that the figure is
in gross excess oOf the amount necessary for compensation and
deterrence and has no purpose other than to punish.
Appellee argues to the contrary_that a substantial penalty
serves legiﬁimate‘ends of the regulatory scheme in terms of com-
pensation and deterrence.._We are in agreement with Appellee as

Wwas the trial court.
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Appellee presents the rationale that since thevpenalﬁy seeks -
o compel the peréon subject'to it_simply_to do what he is legally
required to do, the penalty is reﬁedial and not punitive in pur-
bose. The fact that the penalty may incidentally ekact a degree

O £ punishment oﬁ'the.polluter in achieving its remedial purpose
Hoes not detract from-itsAvaliditywin terms of civil enforcement.
Appellant a;gues,ﬁeven a§sumipg'a'vélid,deterfent function,
the penalty in the instant case is excessivé_in that it extends
EarAEeyond the measure of envifonmental harm resulting from the
;ollution'and'ﬁhé ec6nomic<adVantage of delay, which were the
Eifst two criteria_addressed by the trial court. To Appellant,
compensating actual harm and deterring economic advantage of delay
must be the primary factors on which the penalty assessment must
rest. Under this analysis, any penalty disprbportionate to this
First measure would therefore be excessive and wbqld constitute

an- abuse of discretion.

The facto;s of actual environmental harm and economic advan-
tage from delay are an important starting point. To penalize for
the harm done exacts compenéation for the violation, dnd'it is
remedial in natufe. Oftentimes, however, the actual damage cannot
be precisely ascertained or is incapable of measurement. This is
especialiy the case in environmental law when pollution from more
fthan one source acts in concert to cause an unquantifiable harm

to the ecosystem, sometimes with irreversible effects.

The economic benefit factor is important because it removeé

cconomic justification for noncompliance. In encouraging timely
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bompliance, it is also remedial.-

4The détérrené.éffect ﬁrqm assessment for environmental harm
and'economié'behefié élonéfis'quéstionable. faken together these
factors may“feprésent no m@;e'ﬁhan'an acceptablebcost.of violation.
i o) be én'effective-deterrenﬁithe“penalty must be substantial and
should exceéd gocial and business costs of the violation. It will
thus serQe as a séecific déterrent for future violations by the
same indiviaual, and will also serve a general'déterrent function
Ln discbﬁfagipg‘violétions on an industry—widg basis thropghout
Fhe regulatot&fscheme;;' L | |

Assessiné a penalty for indifference'to the rééulatbry'
authority-and for recalcitrance in compliance is a pafticularly
hseful tool respecting the deterrent function. It serves the
institutional concern for accomplishing the goals of environmental
laws . ‘By deterfing violations and encouraging voluntary compli-
ance it eases the regulatory burden and seeks to prevent environ-
Eental harm before it occurs. Bad faith in noncompliance becomes
h costly factof which in the businessAseﬁtingimust first be justi-
Fied before it is exhibited.

Having determined thé imposition of a substantial penalty,
especially when the violator has displayed a defiant attitude
ﬁoward compliance, is rationally related to échievement of the
State's interest we must consider whether the penalty here is
ponetheless excessive. Appellee responds to the claim of exces-
siveness by turniﬁg to the.evidence_beforelthe court.

DMI is a large independent foundry in sound financial condi-
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tion. This company's management was cognizant of the fact that

the foundfy induétry has serious poilution problems. It is ap-

Aparént that DMI-Ironton was involved in numerous pollution abate-

fient projecfs at the time of its yiolations. Despite the output
of great amounts of capital-and energy in these projects, it is
DbVious.from the.r§¢ord that corporate management took an indif-
ferént stance tdvaghievemenﬁ of full compliance in a timely
ménner'és if wéé re@uired‘go dévby law. DMI's projects-were_poorly
archesﬁrated, which only complicated the. delays resulting from the
inifiai indifferepce it evidenced toward environmental iegulatibn.
| Appéllee berates the corporate manégément structure of DMi
for its environmental unawareness and its obsession for ﬁrimming
personnel waste in the strictest business sense. Appellee afgues
that additional engineering staff was necessary and that the com-

bany should have appointed a monitor for its environmental pro-

‘|grams. These factors we believe do not bear directly on the issues

pefore us. HManagement technique is not regulated and remains

within the exclusive province of the corporate enterprise. The

)

duty is one of compliance with the environmental goals which may

be approached in different ways by different concerns. Appellee

Ls correct that given a legislative>policy favoring environmental
| aundering, many businesses will be required to change and so may
DMI change in the future;

We are satisfied that the record suppor%s that DMI was insensitive to thé
:egulatory scheme and that the substantial penalty levied by the trial court

vas not excessive, even though the largest increment responded to
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the company's recalcitrance and indifference over actual harm and
eéohomicvgéin ffoh’delaf. Thus, the penalty in this case must be
jﬂstified more:ésta deterreﬁt than as compensaton for the wrong.
The cénsidérébie delays in achieving compliance with the permit
were cleérly'unjustified and we find no abuse of discretion by the
triai court. . |

;Néw we reaqhithé issﬁe of whether such a substantial penalty
is cbnsti#utionél.~ We are satisified that the penalty here is a
civil benalﬁj as it has been labeled by the General Assembly.

Compare, Ohio Revised Code. section 6111.09 with sectibn 6111.99.

See, United States vs. Ward, 65 L. Ed. 2d 742 (1980).

In our view, theléruel and unusual punishment clause of Article I
Bection 9 of the Ohio Constitution is conterminous in its apblica-
.tion with the Eighth Amendment which has been held to apply only

ro criminal sanction. Ingraham vs. Wright, 430 U.S. 651 (1977).

The language of the two provisions is nearly identical and both
hre preoccupied with a concern for avoiding historical abuses in
Funishing for criminal acts.
This first assignment is overruled.

IT
In its second Assignment Appellant argues the trial court

srred in considering Appellant's financial condition in formulat-

e s

ng its penalty. Appellant reasons that the financial posture of

p—m

jthe violator bears no relation to the legitimate compensatory and

o

geterrent functions of the penalty. Insofar as aétual environ-

mental harm resulting from the violation is concerned, Appellant
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is correct. But we are impressed with Appellee’'s formulaﬁion that
¢ conomic conditiohvof the vioiator is-an importantAfactor'in for-
mpulating a penalty based on thé deterfent functibn. Within_the
regulatory scheme of watér pollution control, civil penalties dis-
mourage‘violaﬁions‘through'imposition of ecohbmic'sanction sub-
stantiél.enough‘to assure that the non-economic environmental goals
are not sacrified fér traditiongl measures which favor economic
efficiency alone.jl | | | |

A'penalty~tiat would be substantial‘toian enterprise of

Emall size'may Eé no ﬁore than a slap on the-hand to large
lbbusinesses such-as DMI. For this reason the trial ‘court may in
the exercise of'sound discretion préperly ﬁonsider the economic

[

status of the violator in assessing a penalty, Cf., United States

Vvs. J.B. Williams Co., 354 F. Supp. 521 (S.D. N.Y. 1973), aff'd

in part and rev. in part, 498 F. 2d 414 (24 cir. 1974). _
From our review of this case we are unable to say that the
trial court gave undﬁe consideration to the corporation's size.
he total penalty of $493,500 is within DMI's ability to

pay according to expert testimony adduced at trial. More
importantly, ﬁhé court was confronted with conduct which it
characterized as approaching definance to the regulatory scheme.
This corporatioﬁ's largesse wés ah iﬁportant consideration in
Ffurtherance of an assessment that would stand as a.specific
deterrent to future violations by this company and would signal
pther violators that such conduct will not be tolerated.

Finding no abuse of discretion by the trial court in consid-
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that even this'per\diem'assessment is uhjustified in that there was

aring the financial'statug of DmI, the second assignment is overuledi
| | | 11X, o o
The'tﬁird:assignméht'of error chailénges the penalty as
against the;manifeSt weiéhﬁ of the evidence and aé an abuse of the

trial court's. discretion.

Ul

First Appellant suggests there was an error in the trial court’
computation of environmental harm.. Appellantfs position is that the
ber diem assessment of $50 should not have been. applied to the

entife 683 day period. Moving a step further, Appeilant complains

no environmental harm occasioned by its exceésive 2evels of waste
effluent and delay.. Aépellant concludes that this is not a case
where the environmental harm is not quantifiable; it is a case
where there was simply no environmental harm.

The trial court emphasized that the plaintiff did not need
ko prove actual damages. It stressed fhat while there may not be
sufficient proof to establish,aAviolation for each day the court
found that for the.harm and risk of harm resulting from DMI'S
pollhtion of the OhiolRiver, the overall penalty of $34,150 was
fair and reasonable. Tﬁis aspect of the court’s ratibnale was
repeated in its entry denying Appellant's motion for a new trial.
We are satisifed upon our review of the recofd that, except as indicated
herein, there was a sufficient showing of environmental harm.to justify the
penalty. While it is difficult to determine what harm actually
results, it 1s clear that the cumulative effect of all diécharges
has an adverse impact on water quality, albeit an unquantifiablé |

nharm. We concur with Appellee that the trial court's analysis
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hccurately reflects the expert testimony before it.

| jOn_a seeond seere, Aﬁﬁellant-complains that the §$8,000 penaltj
for temdval of'ecehemic.benefit for noncempliance is contrary to
Law. Aouellaut urges that it-should have received a credit of

55, 435 for rebulldlng of sludge tanks. Chatacterizing this move

=} stop gap neasure,.the trlal court rejected that’ expendlture since
lt dldinot relate to DMI' s,actual compliance according to the
DEPA'schedule. ;Had there been full and timely cpmpliance this
eﬁpeuse uould uet-haVe beeh necessary.

The eXéeudlture for rebuilding of the‘tauks was not made with
the expectation of.aehieving continual cempliance under the permit.
It.was only eneOuntered once Appellant recegnized that it would

not achieve timely compliance with installation'ef new pollution
control equlpnent. As such, the expenditure was ineligible for a
deduction under the ClVll Penalty Policy utilized by the trial court
Havying concluded the deductlon was properly rejected, we find
adequate ev1dent1ary support for the $8 000 assessment relating

to DMI's economlc beneflt. ;' |

Next Appellat argues the §§5 50& increment for DMI's recal-

c1trance and 1nd1fference is unjustlfled. Response to thlS
allegatlon recalls our consideration of the fitst»and second assign-
hents. A substantial penalty for a defiant attitude toward
environmeutal regulation is justified in serving the deterrent

ends of the seheme. DMI has a history of tardy.installatien of
pollution control equipment. Indeed, the company's lengstanding

disregard for the pollution it causes has posed an enforcement

dilemma for the OEPA.
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The protracted and unjustified delays on the facts before us,
highlighted by a histbry Qf.envirdnmental insensitivity.is |
symbolic of this.éompény'sibad féith‘which, in turn, calls for‘the
;mposition'of a substantial penalty. DMI's lack of compliance
b xtended beyond delays in construction ahd_completion and failure
to ﬁeet éffluant limitations. It also failed to report wastewater
flow'under the permit. DMI's conduct compares unfavorably with the
%iéﬁ rate éf coﬁplianée_experienced by officials with 6ther major
diséhargeé with tﬁe terms of their permits. |
Under this assignment, Appellant also claims that it was
'mntitled to complete(credit for mitigating fac£ors‘rather than
the partial credit.it received. We disagfee. The trial court
%oundly exercised its discretion in allowing only a partial credit,
As regards both the labor strike and the harsh weather during the
Minter of 1978, hadvDMI complied with its permit, construction
Koﬁld have been coméleted and final‘effluent limitations satisifed
efore either event dccurred. The delays thus encountered were
1o£ solely attributable to thése events. They coincided with
&MI'S own delays and for that reasoﬁ are not éubject to full credit.
As coﬁceded by the appellee the issue at trial.level was
the determination of the amount of the civil penalty and the-
umber of days of admitted violations. The determination of the
amount of the compensétbry and exemp;ary penalty in an EPA case,
whiie difficult, is within discretionary power of the trial judge
ind where supported by crédible evidence may not be reversed
pr modified except upon a clear showing of an abuse of discretidn

or error of law.
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The argument of the appellant that the daily amount of the
benalty assessed by thé trial court was éxcessive must be viewed
in the light of the firm iegislatiVe pﬁrposé to require compliance
with the'EPA_regulations as evident by its provision for a civil
benalty of $i0,000-per-day and a greater penalty fbr a criminal
yiolation. The exemplary nature 'of the punitive daily statutory
brovision hés a legitimate purpose of enforcing confé:mity to the
iaw by iemoving the profit motive from pollution;.stabilizing the
aconomic burdenhgﬁd encouraging others to a&oid similar non;
complianée. A small pehalty could operate as a license and tolerate
continued'violations indefinitely. . | oA

A penalty upon a large corporation-of a daily amount a small
fraction of that permitted by law doés not appear to be érﬁitrary
Hhr excessive. A subétantial feduction of in excess of ninety
percent of the maximum of $10,000 per day reflects a consideration
hf the impact of the penalty and of other circumstances involved

in this case. However, it appears that the number of-days of
iolation is excessive

The purpose of the EPA law is to encourage compliance by a
Leasonable method which-permits a éontinued.limited discharge

during the period required for completion of such improvements

S are necessary to eliminate the problem. A target date for
rompletion is arrived at and until that date arrives there is

no violation subject to sanctions unléés the discharge is in excéss-
pf the permitted amount, unless the permit is modified or canceled.
It appears here that ﬁhe trial court, using the reasons ana

triteria for determination of the amount of the penalty for
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A

violations, reached back to the date of the 1ssuance of the permlt

in September of 1976 to calculate the number of days of v1olat10n

and falled to dlstlngulshed between excess dlscha&ge under the

permlt and unlawful dlscharge after the date of July l 1977 set

for completlon.ﬂy,“

R

It appears that durlng the pernlt-perlod‘there werevapprox1mate
51xteen (16) days ot v1olatlon of the permlt accordlng to tests-
that were made and admltted in ev1dence._ We are unable to flnd
ev1dence of 51m11ar v1olatlons on other days from September 1976

to the target for completlon on July 1, 1977."

One may argue that where sample tests - show1ng‘an excess
dlscharge are made a presumptlon‘arlses.that 51m11ar dlscharges took
place on other_days, for which no tests were made. However, such a
;resumptiOn;ighof doubtful application for the separate determinatio
o} daily»civil damages and, fails to reach the issue of whether-such
iischarges each day exceeded the amount authorized in the permit.
cach day is a separationvviolation under the statute. Accoxdingly,
e find it error to find a violation exists and to impose a penalty
bn any day or days for which a violation of the discharge permit was
mot established in the evidence.

The trial court found a deliberate fallure to submit pre-

Ll iminary plans,-alfallure to proceed with construction and a
:ecalcitrant failure to complete the project as contemplated in

frhe permit.- We cannot disagree with these findings. Nor can we
disagree'with the imposition of the penalty commencing on July 1,
1977, the date when"the project‘was to have been completed and the

permit expired.
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However, we do not believe the penalty provisions apply to a
failure to préceed with construction iﬁ'the absence of proof of
a discharge in excess of that authOriéed in an existing permit.
The étatutes'in guestion expresslyAauthofize the modification
or cancellation of a permit in event such action is deemed
necessary. R.C. 6111.04; R.C. 6111.04 (F); R.C. 6111.03(J) (4).
In the abéenée,éf such action by the OEPA aﬁthority the permit
holder is not in vioiation of the’penalty provisions unless the
aischargé on givep days exdeedé the limits authorized in an»
existing permit. Our éttention has not been aireéted to any
statute that createé a violation and authorizes a penalty solely
for inactiQity, however flagrant, under a valid permit. The
remedy under such circumstances is'for the OEPA to take the
llappropriate steps‘to modify or cancel the permit. Sanctions by way
of fines, even.of a civil nature, are to be strictly construed
within the language of the statutes. Delay and inactivity by the
OEPA permit holder may be'grounds’for modification or cancellation
of the permit, bgt they are not_in'fhemselves subject to sanctions
in the absence of a Qiolatioﬁ of an express statutory condition.
| Since we find error in the calculation of the number of days
of violation and otherwise sustain the findings and conclusions
of the trial court as to the amount‘per day, this assignment will bg
reversed in part and sustained in part, as indicated, and the case remanded
to the trial court specifically for a redetermination of the
days of violations and amount of the penalty or penalties accord-

ing to this opinion. However, in event the parties agree 1in writing

COURT OF APPEALS
SECOND APPELLATE DISTRICT




-21-

x

to a remittur based upon the'elimination of the days prior to the
explratlon of the permlt, less those days prlor to such .
eyplratlon on whlch a v101atlon of the permlt was admltted then,
in that event the judgment w1ll be afflrmed 1n the agreed amountﬂ
| _ Iv." |

, The fourth as51gnment of error 1s that the penalty Vlolates
the pollcy of the Clean Water Act. Appellant charges that the -
award 1s 1ncon51stent w1th other cases and detracts from a-
uniform natlonal system of enforcement.- However, in speaking to
the issue of natlonal unlformlty, even Appelalnt notes that the

primary responsibility . for enforcement of the ‘Act} 33 U. S.C. Sec.

1251-1376 has been relegated to the states. See, Note, Assessment

of Civil Monetary Penalties for Water Pollution, 30 Hastings L.J.

651, 658 (lB%é). The converse is, of course, that the national
interest in uniformity is not so great that Congress has
determined to preempt theAfield with exclusive federal enforcement.
State enforcement is encouraged, provided certain\minimum criteria
have'been satisfied in-terms of local regulatory authority to’
issue permits which meet federal clean water standards. As noted
in our brief summary in the introduction, Ohio's Act speaks to
the federal standards,, |

Appellant’s further allegation is that the penalty here is
not in conformity with other reported cases, Given the broadv
range of available penalties for Clean Water violations, the
underlying. facts must necessarily control the assessments. Most
influential to the trial court was the duration of the violation

in this case. This factor was reflected in the penalty. A modest

COURT OF APPEALS
SECOND APPELLATE DISTRICT




- ’ ‘ : -22-

A

penalty was awarded to compensate for the aétﬁal environmental

harm since Ehe harm Qas not great. An aaditionél consideration
was ﬁMI's abilitylﬁc pay so-that the deterrent functionvof the

penalty might.be fulfilled.

Appellant directs our attention;to other cases primarily,

United States v. Velsicol Chemical Corp., 8 E.L.R. 20745 (W.D.
Tenn. 1978)‘£n which ﬁhe‘environmental harm from -the violation
wasrmughAgréaﬁer:than in the instant case. Large quantities'of
chlorinated.hyd£oéarbons with p:olonged residual effect§ were
discharged-into the MisSiéSippi River. The penalty in Velsicol
was onl§ $30,000. From the penélﬁy aspect,'the-ca;e is not
readily reconciléd.- HoWéver,‘thé dist;idt court in Velsicol did
not utilize the Civil Penalty Policy adopted.by the trial court
here. This alone could have a definite impact on the formulation
of damages. The Velsicol court did not consider the elements gf
economic benefit and recalcit:ance of the violatdr.' In addition,
it does not appear aéAif.the disfrict court considered the de-
fendant's ability to pay; -This we have hela is a proper con-
sideration in fulfilling the penalty's deterrent fﬁnctidn. These.
differences iﬁ approach providé a principlied basis for distinction,
and partially account for the great dispari£y in penalties. In
Velsicol, primary emphasis was placed on the highly toxic nature
of the defenant's waste which 1t translated into a greater

responsibility in achieving compliance, but, its analysis seemed
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to stop there. Inasmuch as the approach we‘adopt.holds the
violator to a ﬁigher level of acéountability in penalty assess-
ment, tﬁat apprbachlis justifiéd in thé vigilant pursuit of
environmehtal regulation for the public interest.

A prolonged discussion of-every principle environmental law
"cése in which large civil penalties were assessed would be a
superfluous gesture. Ample authority exists for the imposition

of a substantial penalty against pollution violators when it is

justified on the'facts. See, é}g;, Puerto Rico V; 5SS Zoe Coloco-
troni, 456 F. Supp. 1327 (D. Puerto Rico 1978) ($6,164,199.09
including maximum penalty for.gross negligence of defendant in

causing oil spill); United States v. Reserve Mining Co., 412 F.

Supp. 705 (D. Minn. 1976), aff'd 543 F. 2d 1210 (8th cir..197é)
($850,000 for dumping taconite tailings in violation.of sﬁate
discharge permit withvsanctions for Violétions ovaourt rules).
| The fourth assignment is overruled.

V.

Appellant‘sAfiﬁth and final assignment of efror\urges that
the penalty imﬁoéed.violates rights of due‘érocess guaranteed 5y
the United Staﬁes and Ohio Constitutions. The argumént is made
in two parts: firsf, that the statute and regulations thereunder
are void for vagueness and are therefore violative of due process
and secoﬁd, that section 6111.09 as applied by the trial court
does not bear a real and substantial reiation to publicvﬁealth aﬁd

. . . : . 3
1s unreasonable and arbitrary and is thus violative of due process.

In its initial response to Appellant's fifth assignment,
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Appellee asserts these issues were not raised before the trial-
court and cannot be raised for the first time on appeal. The
Ohioc Supreme Court hés spoke to this issue,

It is a general rule ‘that an appellate court will
not consider any error which counsel for a party com-
- plaining of the trial court's Judgment could have called
~but did not call to the trial court's attention at a
time when such error could have been avoided or cor-
rected by the trlal court.

State v. Childs, 14 Ohlo St. 2d 56 (1965) (syllabus paragraph 3);

accord, State v. Lancasﬁér;'zs Ohio St. 24 83 (1971) (syllabus

paragraph l). The waivef~doctrine espoused by the Supreme Court
is founded on iegitimate institutional considerat;?ns and is
applicable to loss cfAconstitutional righté the same as ény other
right. 14 Ohio St. 2d at 62. 3' |
Applying this principle, we find that Appellant did fail to
litigate the void for vagueness and arbitrary exercise due process
issues before the trial court. It offers the. justification in
réply}'however, that it is now precluded from raising on appeal
a question which did not arise until judgment when the penalty
was assessed. See, 4 Ohio Jur. 3d Appellate Review Sec. 140 at 306
(1979) . |
In examining Appellant's brief, it is clear that the "void
for vagueness“ due process argument attacks the statute on its
face, not only its appliéation. In essence, DMI argues the penalty
provision, Ohio Revised Code Sec. 6111.09, is standardless and it
fails to inform a defendant of the manner in which a penalty will be
assessed.

Before the trial court, DMI moved for partial summary .judg-
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ment arguing that the enforcement proﬁision was unconstitutional
as a delegation of legislative'ponet._ The void'fer vagueness
issue should llkew1se have been presented to the trlal court for
1ts consideration. ThlS issue oears dlrectly on the conduct of
the defendant on the merlts of the case. |

| As a ;esult of Appellant s fallure to lltlgate thlS issue
before the tnial court/ it was not petfected for appeal. B

Appellant's attack on the alleged'arbitrariness of the penalty

actually imposed is of a different nature. This is not a challenge -

to the statute'on its face as was the:case en the'prebious issue,
but concerns only the court's partlcular appllcatlbn of the statute.
It is not an issue whlch could have been ant1c1pated and therefore
litigated prior to final judgment when the penalty assessment was

made.

The thrust of the arbitrariness - due process argument is
that the penalty bears no rational.relationship tO'the'defendant's
conduct and specifically, the actual environnent‘harm resﬁlting
from the violation. This argument runs hand in hand with Appellant'’
prop051tlon that the penalty is exce531ve as more fully. dlscussed )
in part III of the opinion. Appellant argues for an external
limitation not found in the statute which wonld require that the
amount of the penalty must bear some direct relationship'to the
actual amount of damage. .
Chapter 6111 containing the water pollution centrol provisions

for Ohio was adopted in the leqislative determination that it was

a necessary emergency measure for the "preservation of the public

S
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relatiopship to the public health, safety, moral or geheral welfare |

peace, health, and safety." Amended substitute Senate Bill No. 80,
encodified Section 3 (September 4 1973). Legislation in favor of
the public health and welfare is directly within the State's police

power. Board of Health V. Clty of Greenville, 86 Oth St. l (1912),

City of Canton v. Whltman, 44 Oth St. 24 62 (1975). As noted in

Justice Stern's oplnlon for the Whltman Court "An exercise of the
police power necessarlly occasions some 1nterference with other

rights, but.the exercise is valid if it bears a real and substantial

and if it is not unreasonable or arbitrary. Id. at 68.
Appellant‘s-analysis failsAin its underlying “assumption that.
the State's interest, hehoe'its power to reéulate; ls limited to
compensating for the actual environmental harm resulting from a
violation. While‘environmental integrity is the foremost component
in defining the State's interest - as Judge Ziegel wrote in his
opinion "This flrst factor is what this lawsuit is all about,” that
regulatory interest extends to Vindlcation of its regulatory
authorlty for the v1olat10n.T As we have made clear elsewhere in
this oplnlon, the penalty assessed in the instant case serves
valid remedlal_and deterrent'ends of the regulatory scheme which
include; but}are not limited to compehsation for the immediate
environmental harm. Wehhold that a substantial penalty is not
arbitrary and is'reasonably related to the public welfare. Appel-
lant was not thereby deprived of its constitutional right due
process of law.

The fifth assignment is overruled.
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Haviné'réjectéd all assignméhts of error except the third,
which was sustaiﬁed iﬁ:paft_as iﬁdicated herein, the amount of
ﬁhe penalty impoéed will be vacated and set aside and the case
reméndedAﬁé the'tfiél‘court specifically for aAredetermination of
the days of ?iolatiéﬂs and the amount of the penalty or penalties
aécordihé t6 this opiﬁion. However,'if the parties, agree by
éntrf to é remittitur based upon the elimination of.the days
prior to theieipifafion of the.permit, less ﬁbose.dayé prior to
sﬁéh'expiration_on which a violatién of the permit was admitted,
then the judgment.will be affirmed in the‘agreedbamount.

| In view of the foregoing and of the possibilf%y of remittitur
or of appeal;'tﬁé Couft will not prepare an éntry unless counsel
fail to prepare and file.a final entry within fourteen (14) days

after the filing of. this opinion.
SHERER, P.J. and McBRIDE, J., concur.

Copies mailed to:

Martha E. Horvitz
Gerald L. Draper
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A prayer for an injunctive mandating compliance was dismissed
at trial once DMI had achieved compliance.

2The trial court regarded this police, not as binding upon the
court,.but'as instructive in informing the court's discretion.
We can conceive of some cases when other additional factors
may weigh heavily in the court's discretion, although they may
not be addressed in the regulatory policy of the administrative

agency._

3A'third'a_rgument that section 6111.09 as interpreted by the
trial court was a criminal statute and that Appellant was denied
constitutional rights otherwise available under criminal. prose-
cutions was withdrawn prior to hearing. See, United States v.
Ward, 65 L. Ed. 24 742 (1980). 4 ‘
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