a municipal corporation,

N N VT o .
ClLEy: M ;o s
LL /\LA&,‘S Gitiyf

=N THE UNITED STATES DISTRICT COURT
TOR THE NORTHERN DISTRICT OF OHIO
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Case No. 88-CV-2279A

Chief Judge Thomas D. Lambros

v.

CITY OF AXRON, CHIO,

Defendant.
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CONSENT DECREE

WHERZAS, Plaintiff, United States oI America, on behalf of
zhe Tnited Staﬁes Znvironmental Protecticn Agency, having filed
the Complaint herein on July 1, 1988, against Defendant, City of
Akron, Ohio ("Akron"), alleging violations of the Clean Water
Act, 33 U.S.C. § 1251 et seg. ("Act"), énd the terms and
conditions of its National Pollutant Discharge Elimination System
("NPDES") Permit Nos. 3PF00000*CD and 3PF00000*DD ("Permit"); and

WHEREAS the State of Ohio, ("Ohio") having moved to
intervene as a party plaintiff and this Court having granted said

’

Motion; and



WHEREAS Ohio’s ccmplaint against Akren slleges violations of
the Act, Chapter ... zZ the Chio Revised CTcde and the terms and
conditions of ité currently and previously effective NPDES |
Sermits and Administrzzive Crders; and

WHEREAS the parties having agreed that settlement of this
matter is in the pubiic interest and that entry of this Consent
Decree without further Zitigation is the most appropriate means
cf resolving this mat:er;

NOW, THEREFORE, zefore the taking of testimony, upon the
cieadings, and without adijudication of any issues of fact or law,
and upon consent of t—he parties hereto, it is hereby ORDERED AND
JECREED as follows:

I. JURISDICTION

1. This Court has jurisdiction over the subject matter of
this action and over_:he parties consenting hereto, pursuant to
28 U.S.C. §§ 1345, -35% and 1365 and 33 U.S.C. § 1319(b). The
Complaints state ciaims against Akron upon which relief can be
sranted.

ZI. APPLICABILITY

2. The provisions of this Consent Decree shall apply to and
be binding upon the parties to this action, their officers,
directors, agents, employees, successors and assigns and any
person having notice c¢Z this Consent Decree who is, or will be,
acting in concert or participation with Akron. Akron shall
provide a copy of this Consent Decree to any successor in
interest at least thirzy (30) days prior to transfer of that

interest, and simultaneously shall verify in writing to the
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-nitec States Environmenta. Frctection Agency ("U.S. ZPA") that
such notice has been given.

The United States aileges in its complaint that Akron has
cperated its wastewater treatment plant in violation ci effluent
-imirations contained in its applicable NPDES permits and in
7iclation of various requirements of its pretreatment crogram.
lhic a;legeé in its complaizt that Akron has operated its
Wastewater treatment clant andusewer system in a manner which has
resulzsd in numercus violaticns cf the NPDES Permit issued to it
zy zhe Director cf Chio EPA and in violation of the water
gcilution laws of the State of Chio. Akron continues to deny
such a-legations.

III. ZINDINGS OF FACT

3. Akron is a municipal corporation organized and existing
under the laws of the State of Ohio. Akron owns and cperates a
Wastewater tredtment plant _ocated in Summit County, at 2460
Akfcn-?eninsula Road, Akrozn, Chio ("plant"). The plant .
discharges pollutants into the Cuyahoga River, which flows into
Lake Zrie.

4. On November 28, 1984, the Ohio Environmental Protection
Agencv ("Ohio EPA") reissued a NPDES permit, No. 3PF00000*CD, to
Akron. The permit set effluent limitations on Akron'’s discharge
of toilutants into the Cuyahoga River. On September 8, 1986,
Ohio ZPA issued modified NPDES permit No..3PF00000*DD, which
included, among other things, initial, interim and final effluent

-imiczs, and incorporated by reference Akron’s pretreatment



prcgram. The renewal NPDES rermit, No. 3PFO00000*ED, became
effective cn September 30, 1951. On September 12, 1994, Ohio EPA

issued modified NPDES permit, No. 3PF00000*FD which became

- effective September 19, 1994. On September 30, 1994, Ohio EPA

issued rerewal NPDES permit, No. 3PF00000*GD which became
effeczive November 1, 1994. “
IV. COMPLIANCE PROGRAM
2. 2xron shall achieve the ccmpliance program set forth
A. Compliance with NPDES Permit
2eginning upon the date of locdging of this Consent Decree,
and ccntinuously thereafter, Akron shall comply with all effluent

limictaticns and other terms and conditions of its applicable

2

PDE

n

vermit except as provided in Paragraph 5 B, Secondary
Carvacicy, zelow.
3. ~ Secondary Capacity
From the date of lodging of this Consent Decree until March
28, -998 Akron shall comply with the interim effluent limits and
conaitions set forth in Appendix A Stress Test which is
incorrorated herein by reference, in lieu of compliance with

NPDES Permit No. 3PF00000*GD, Part I.A. - Secondary Bypass

ffluent “imitations and Monitoring Re

irements, page 5 of 32.

From the date of lodging of this Consent Decree until June 30,
1997 Xxkron shall comply with the interim effluent limits and
conditions set forth in Appendix B Dissolved Oxygen, which is

incorcorated herein by reference, in lieu of compliance with the



final effluent _:imitations and monitoring requirements contained

in NPDES Permit No. 3PF00000*GD, Part -.A. - Final Effluent

Limitations_snd Monitcring Requirements, page 2 of 32.

C. Necessary Improvements to the Water Pollution
Ccatrol Station

Akron shall take the following steps to increase and improve

the waste handling capacity and to ensure consistent operation of

its Warer Polluctizn Control Station:
Miiegccone Date
{1) TFina: ciarifier covers

(a) Commence construction of sixteen

addizional final clarifier

covers if the pilot project

indicates that covers are a

viable method of protecting

against freezing and algae growth. August 23, 1993
(b) Complete construction of sixteen

additcional covers on final
clarifiers. ) December 1, 1995
(2) Compucer control

(a) Award contract and issue notice
to rroceed for installation of a
computer system for distributive
control of plant processes. March 22, 1993

(b) Complete installation and
thereafter operate a computer
system for distributive control

of plant processes. November 20, 1995

(3) Fine rubble difusers

(a} Award contract and issue notice
to proceed for installation of
fine bubble difusers in six

aeration .tanks. October 31, 1994

(b) Compiete installation of fine
bubble difusers in six aeration
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a

(b)

(c)

‘'S5) EStress

(a)

(b)
(c)
(d)

Submi: approvable application for
permic =o install final clarifier

Award contract and issue notice
to prceceed for installation of
finai clarifier baffles

Compiere Ianstallation of

finail cilarifier baffles

=g3

s

Devise stress test plan and
submiz o Ohio EPA

Commer.ce stress test
Compiete stress test
Submit o U.S. EPA and Ohio EPA

a final report documenting the
results of the stress test

(6) Dissolved Cxygen

(a)

(b)
(c)

D.

Begin ccntinuous monitcring of
dissoived cxygen in Cuyahoga
River

Compliete monitoring

CompiZe data and submit to Ohio
EPA

Sanitary Sewer Projects

Z“ecember 31,

June 1.0,

August 23,

December l;

—_ecember 31,

March 31,
September 30,

November 30,

November 1,

December 31,

February 28,

1996

1993

1993

1995

1996

1997
1997

1997

1994

1996

1997

Akron shall eiiminate any discharges resulting from less

10 year intensity storm from the separate sanitary sewer

system; whether occurring at the locations identified in NPDES

permit No. 3PF0000*DD or elsewhere.

If any such discharge occurs

in any portion of :the separate sanitary sewer system, other than
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those listed below, Akron shall take affirmative action, within

30 days of becoming aware of the discharge, to eliminate the

discharge as expeditiously as possible. Any such discharge from

the overflows and bypasses iisted below shall be eliminated in

accordance with the schedules below.

(1) Project 2: Hawkins District Relief Sewers:

2PF00000021 - White Pond - Mull Ave. Lift Station Overflow
3PF00000030 Little St. and South Hawkins Ave. Sanitary Bypass
2PF00000031 - 1187 Copley Rd. Sanitary Sewer Bypass
2PF0C0J00032 - Hardesty Blvd. and Little St. Sanitary Bypass
S2F00000033 Cadillac Blvd. and Packard Dr. Sanitary Bypass

ZPFOC000043 - Copley RA. and Bacon Ave. Sanitary Bypass
2PF00000081 - Bye St. Sanitary Sewer Sanitary Bypass

Milestone ate

Hawkins I (Hawkins @ Marion to Kildare-

@ Mull Ave. via R/W, Artman and Kildare)

Commence construction of

relief sewer August 23, 1993

Complete construction of

relief sewer and eliminate .

discharges August 15, 1995
(2) Project 2: Willow Run (Lakeshore Blvd.)
Proijects:

3PF00000005 - Mud Run Sewage Pump Station Overflow

Milestone ate

Complete construction of trunk

sewer replacement and upsizing

to allow increased flow

capacity from the completed and

upsized Mud Run Pump Station and

upsized and redirected Mud Run force

main and eliminate discharges. : March 1, 1985
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E. Industrial Pretreatment Projects

Akron shall sample and analyze the effluent from each
significant industrial user (SIU) and conduct surveillance
activities in order to_identify, indépendent of information
supplied by SIU'’s, occasional and continuing noncompliance with
pretreatment standards. Akron shall inspect and sample the
effluent ZIrcm each SIU at leasg once a year as required by 40
C.F.R. § 403.8(f) (2) (v).

akrca shall submit the Quarterly Violation Report (QVR) and
the Annual Industrial Pretreatment Program Effectiveness Report
to U.S. ZPA and Ohio EPA utilizing the forms and format provided
by Ohio EPA on the schedule required by Akron’s NPDES permit and
contéined in its’approved Pretreatment Program.

F.Injunction

Akron agrees and hereby is enjoined from the initiation of
‘any construction that requires a Permit to Install under Ohio
Administrative Code Chapter 3745-31 without first obtaining such
perm;t issued by Ohio EPA.

V. EUNDING

6. Compliance with the terms of this Consent Decree by
Akron is not conditioned on the receipt of Federal or State grant
funds. 1In addition, failure to comply is not excused by the lack
of Federal or State grant funds, or by the processing of any

applications for the same.
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VI. REPORTING

7. 3eginning with the end of the zmext full calendar
quarcer aiter entxry cf this Consent Decree and for every calen&ar
Quarter thereafter until this Cdnsent Decree terminates in
acccrdance with Faragraph 29, below, Akrcn shall submit written
status rerorts ts U.S. EZPA and Ohio EPA. In thé reports, Akron
shai> stata the Zeadlines and other terms which it was required
py the Ccnsent Zacrese tO meet auring the repofting period,
Whetner It met :tlese requirements, the reasons for any
nonccmpliiance, and a projection of work o be performed pursuant
to this Ccasent Zecree during the following three-month period.
Notificaticn to T.S. EPA and Ohio EPA of any anticipated delay
shall not, by itself, excuse the delay.

8. Akron shall submit each report within thirty (30) days
after the end of each calendar'quarter. Zach report shall be
signed by a duly authorized representative of Akron having
knowiedge of the report’s contents and shall include a statement
certifying on behalf of Akron that to the best of the certifying
official’s knowledge after due inquiry,.the information contained
in the report is true, accurate and compiete. Akron shall not
object to the admissibility in evidence of any quarterly report
in any proceeding to enforce this Consent Decree.

9. Until the termination of this Consent Decree pursuant
to Paragraph 39, Akron shall submit to U.é. EPA a copy of each
report which it Is required by its applicable NPDES permit to

submit to Ohio EPA.
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0. Akron shail submit all written reports, notices, and
submittals required ty this Consent Decree to be submitted to
J.S. ZPA to: Directcr, Water Division, Attention: Chief,
Compliance Section (WC-:i5J), U.S. EPA, 77 West Jackson Boulevard,
Chicago, Illinois 60604. Akron also shall submit a copy of all
reports, notices and submittals to.the Ohio EPA-NEDO, 2110 East
Aurora Road, Twinsburg, Ohio 44087 Attention: Compliance
Inforcement Section/DWPC. All reports, notices and submittals

cther than monthly cperating reports) shall be deemed submitted
cn the date they are rostmarked, sent by certified mail, or
transmitted by facsimile.

VIZ. STIPULATED PENALTIES

11. Beginning upon the date of lodging, Akron shall pay
to plaintiff United States of America and the intervenor
plaintiff State of Chio, two-thirds to the United States and one-
third to the State of Chio, on demand, the foilowing stipulated
penalties:

. A. For each faiiure to comply with a compliance
schedule milestone specified in Part IV, Compliance Program,

Paragraphs 5 C or D:

Period of Nonccmpliance Penalty
with Milestcne per day
1st day to 30th day B $ 500
31st day to 60th day : $ 1,000

Each day beyond £0 days $ 1,500
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-f Akron asserts that Iz will be unable to comply with a
Ziture requirement of Faragrapn S5 D, Sanitary Sewer Prciects,

sara

ination, or Paragraph 15 A,

Ccmbized Sewer System and Pump Station Project, due to inability
Sc timely cbtain easements cr Permits to Install or acquire
Trcrerty where required, Akrcn shall notify the parties of the
cause cf the delay and the miiestones which Akron proposes to be
sxtended as a resuit. Within 30 days of receipt of Akron’s
nctifizaticn, U.S. ZPA and Chio EPA each shall notify ~Akron
wnethzr the delays are accertable. If the delays are not
accertable, the pafties shall meet within 30 days of notice of
nonacceptance to discuss the asserted delay. If the parties are
unable to agree, any party may submit the matter to the Couft in
acccriance with the procedures and standards set forth in Parts
XI anc XII, below. Any agreed or orderea period of deiay shall
nave the effect of extending the period for performance of the
miiestones involved without violation of this Consent Decree and
without attachment of stipulated penalties under this rpart.

B. For failure to comply with any reporting

requirements of Part IV, Paragraph S E, or Part VI, above:

Period of noncompliance

Wwith requirement to submit Penalty
report . per day
ist day to 30th day $ 250
31st day to 60th day $ 500

Each day beyond 60th day- $1,000
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C. For failure to comply with any effluent limitations
as required by Part IV, Paragraphs 5 A or B, above, until a

renewal NPDES permit is issued and effective:

Period of Noncompliance With Penalty
Fizmal Daily Effluent Limit Per Day
1st day to 30th day ' _ $ 750
3ist day to 60th day $1,000
Zach day beyond 60th day ' $1,500
Failure to Comply With- Penalty
Average Effluent Limits

Seven day average limit $1,500
Thirty day average limit $7.,500

The failure to attain 110 Million Gallon Per Day capacity
through the secondary treatment process shall not incur
stipulated penalties under this Consent Decree.

12. Akron shall pay any penalties incurred under this
Part within 30 days of demand by certified or cashier’s check or
elect:ohic funqs tfansfer, two-thirds payable to the United |
States and one-third to the State of Ohio, to: "Treasurer,
United States of America," and sent to the United Statés
Attorney, 1800 Bank One Center, 600 Superior Avenue, Cleveland,
Ohio 44114, and "Treasurer, State of Ohio," and sent to Janis
Miller, Administrative Assistant, or a person subsequently
designated by Ohio, at the Office of the Attorney General,
Environmental Enforcement Section, 30 East Broad Street, 25th
Floor, Columbus, Ohio 43266-0410. Akron shall enclose with the
check a letter, or shall separately send a letter if using

electronic funds transfer, -summarizing the violations for which
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the penalty is paid. Akron shall send a copy of the letter and
check or notice of transfer to the addressees in Paragraph 16,

below.

VIIZ. SUPPLEMENTAL ENVIRONMENTAL PROJECT
(UNITED STATES AND STATE OF OHIO)

13. Septic Tank Elimination

In additicn.:o the civil penalty set férth in Part X of the
Decree, and in Zurtherance of the mutual objectives of the United
States, the State cf Ohio, and Akron in improving the
environment, Akron agrees to and is hereby ordered to spend
$1,500,000.00 to eiiminate, to the extent such funds allow,
existing septic tank systems by providing connection to sanitary
sewers from the list set forth below:

A. Septic Tank Elimination Projects in Order of
Priority

(1) Copley Rd (W of St. Michaels Ave. to Collier
Rd., S on Collier R4.)

(2) Selzer St./Lorenz Ave. (Uhler Ave. to N of
Lorenz Ave.)

(3) Morse St./Newdale Ave.

(a) Morse St. (Mud Run to Newdale Ave.)
(b) Newdale Ave. (Morse Rd St. to dead end)

(4) W. Waterloo Rd. (RR Tracks, E. of Wintergreen
Ave. to Gaugler Ave.)

(5) Tampa Ave. (Wintergreen Ave. to W of LaRue
Ave.) - :
(6) Home Ave./Success Rd.

(a) Front St. (North Side interceptor to
Cuyahoga Falls Ave.) '

(b) Cuyahoga Falls Ave. (Front St./Gorge
Blvd. northeasterly to R/W



(7)
(8)

(9)

(10)

(11)

(12)

(13)
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(c) Success Rd. & R/W - (Cuyahoga Falls Ave.
to Home Ave.)

(d) Home Ave. (N of Success Xd. to Belden
Ave.)

Acoma Dr. (Derbydale Rd. to Emmitt Rd.)

Anton Dr./Acoma Dr.

(a) Anton Dr. (S of Derbydale Rd. to Bruce
Rd.)

(b) Bruce Rd. (Anton Dr. to Acoma Dr.)
{c) Acoma Dr. (Bruce Rd. to Derbydale Rd.)

- Parkgate Ave. (Hawkins District Relief Sewer -

Proiect 1 to White Pond Dr.)

Ahite Pond Dr. (470’ S to 540’ N of Parkgate
Ave.) .

Samuel Ave. (Iona Ave. to Chester Ave.)

McTaggart, Dr., Stimson St., Redbush Ave.,
Cordova Ave.

(a) McTaggart Dr. (Wooster Ave. to Stimson

st.)

(b) Stimson St. (McTaggart Dr. to Collier
Rd.)

(c) Redbush Ave. (Himelright Blvd. to Cordova
Ave.)

(d) Cordova Ave. (Redbush Ave. to Bellevue
Ave. Pump Station)

RKohler Ave., Steffee Ave., W. Waterloo Rd.

(a) Kohler Ave. (Steffee Ave. to Gaugler
Ave.)

(b) Steffee Ave. (Waterloo Rd. to Kohler
Ave.)

(c) W. Waterloo Rd. (Gaugler Ave. to W of
Steffee Ave.)

B. Akron shall obtain Permits to Install and any other
permits or approvals required for the construction required under

this Paragraph.

C. Akron shall implement the septic tank elimination
projects in accordance with the following schedule:



(1) Begin ccrnstxruiction April 18, 1994
(2) Complete :oiStruction December 21, 199¢
D. Within forty-£five '45) days of construction of the
sewer nmains, Akron shall crder the installation of lateral
ccnnections for all buildings within two hundred feet cf the
main. Such orders shall require that construction of the lateral
ccnrnections shall be complered within six months of the order or
sariisy if reasonable.
£. (1) Tntil Akren zas fully completed construction of
e szwers and all pbuildings are connected, Akron shall report |
its rrogress on a quarterly zasis in writing to the U.S. EPA and
- Chio ZPA consistent with Part VI of this Decree. This quarterly
repors: shail include an itemized summary‘of the money expended in
Tme cuarter to accomplish the rroject.
(2) When Akren ccmpletes this project, it shall

Zecree and provide a final itemized summary of the money
expended.

F. In the event that Akron does not spend
$1,500,000.00, in carrying out Paragraph 13 of Part VIII of this
Secree, Akron shall comply with the provisions of Paragraph 14.
i4. Substitute Project

A. BAkron shall make all good faith efforts to carry out
the prdjects in Paragraph 13. In the eveﬁt that Akron does not

spend $1,500,000.00 in carrying out the projects in Paragraph 13,

Ekron shall, within 30 days of termination of the septic tank
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1]

limirnaticn croject and at its cwn cption, either a) pay the

(93

alance as s civil penalty witih two-thirds paid to the United'
States and cne-third paid to the State of Ohio, or b) notify cthe
Jnited Séa:es and che State of Ohio in writing that it intends to
-propose, subject tc approval of the United States, an additional

suppiementa.: envircnmental projeccbx“SEP") to be performed with: .
=. In -he event that Akrcn seeks to perform such
addiczicnal ctroject, it shall supmit its proposal for the prciect
withiz 20 Zays of termination cf the septic tank elimination
projecc. |

C. The additional project must satisfy the criteria for
such proiects set Zorth in U.S. EPA’'s SEP policy ("Policy cn the
Use cf Supriemental Enforcement Projects in EPA Settlements,"
February 2z, 1991) and/or other appliicable policy or guidance
documents identified by U.S. ZPA.

Z. In the event that the United States, in its
discretion, does rot agree to accept Akron’'s proposed additional
project, the United States and Akron shall enter a 30 day period
of negotiation during which the parties shall attempt to agree on
a substiture project. At the end of this period, the United
States, in writing, shall accept or reject the proposed project.
The rvericd of negotiation may be extended by agreement of the

parties.

If the parties cannot agree, Akron shall pay to the

United States and the State of Ohio as a civil penalty the amount
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calculated as described in Paragraph 24 A, within thirty (30)
days of written notification of nonaccertance by the United
States of the croposed additional project. The United States'’
disapproval of cr failure to agree to Akron‘’s proposed additional
project, including an implementation schedule that would become
part ¢ an agreed crder modifying this Consent Decree, shall not
pe subject to dispute resolution under this Consent Decree or any
other “udicial review.

T. Jpcn receipt of written notice of U.S. EPA’s
approval cZ any croposed additional SEP, Akron agrees to
implement the approved SEP in accordance with the schedule in the
approved SEP.

G. 1If approved by U.S. EPA, the implementatidn schedule
for the additicnal SEP would be included in a proposed agreed
order modifying this Consent Decree to be submitted to the Court
for apprcvai. = Once approved by the Court, the implementation
schedule Zor the additional SEP would become enforceable under
this Consent Decree.

H. (1) Until Akron has fully completed the
additional SEP, Akron shall report its progress on a quarterly
basis in writing to the U.S. EPA and Ohio EPA consistent with
Part VI of this Decree. This quarterly report shall include an
itemized summary of the money expended in the quarter to
accomplish the troject. .

(2) When Akron completes this pfoject, it shall

notify U.S. EPA and Ohio EPA consistent with Part VI of the
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Zecree and.provide a final itemized summary of the money
axpended. |

I. In tke event that Akron does not spend the balance
of the $1,500,000.20 cn the additional project, then, within 30
days cf termination of the additional project, Akron shall pay
the kaiance as a civil zenaity with two-thirds paid to the United
States and one-third paid to the State of Ohio.
SOLIUTION REDUCTION PROJECTS (STATE OF 6HIO

X. S

UPPLEMENTAT

_5. A. Ccmpized Sewer System and Pump Stations Project

In addition o the civil penalty set forth in Part X of
this Consent Decree and in furtherance of the mutual objectives
of the State of Ohio and Akron in improving the environment and
reducing the impac:t to the Cuyahoga River, Little Cuyéhoga River,
Ohio canal and other surface waters, Akron agrees and is hereby
ordered to spend at Zeast $1,475,000.00 to install a radio-based
monitcring system Icr monitoring its sewer system combined sewer.
sverflow (CSO) and pump stations and upgrade the combined sewer
overflow and pump station sensors as set forth below.

(1) Schedule
(a) Akron shall submit to Ohio EPA detailed

plans for the implementation of this project which address all 35
combined sewer overflow stations and 31 pump stations. Upoh
approval this plan shall be incorporéted and become enforceable
under this Decree. |
(b) Akron shall implement this project in

accordance with the following schedule:
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Commence construction Suly I, 1994
Complete construction December 31, 1995
{c) Follcwing installation of the
imprcvements, Akrcn shall maintain and thereafter operate the
monitcring system, sensors and other improvements.
a minimum

(2; 2lan
The lan submitted pursuant to (a) above shall at

Stations Controls
ing of the

Standardization and updat

puTmp controls in the pump stations;
(ii} The addition of a transmitter to
each zubbler system to control wet well depth;
{(iii; Backup floats or probes in wet
standardized o enhance reliability and Zfloatc
*‘gh level sensors for pumps installed

b

we>ls will be
~ switches will be added as

in dry wells;
(iv) Remote telemetry units to connect

dry

signals to the Home Avenue Central Data monitoring will be
1) station door, 2)

pump run signal(s),

provided for the following rarameters:
generator or

external wet well hatch, 4)

wet well level, 7)

weil =atch, 3)

5) high level dry well, 6)
pump engine run, 8) station power, and 9) flow meters at
In addition, the system will

staticns with gravity overflows.
monitcr the Mud Run pump station inlet gate and the Goodyear

- es -
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(b) Combined Sewer Overflows Controls
Ultrasonic sensors to ccntinuously measure the height of

wastewater in the combined sewers will be installed at all CSO’'s
and will e calibrated to indicate overflow and overflow rates
when the neight of wastewater flow reaches the top of the
overI_cw weir.

(c) Telemetry Tparades

femc:ze telemerry units will be installed at pump stations
. These XTU's will ke ccnnected to the control
monizcring facilitcy at the Home Avenue Control Center and capable
of crerating independently of the central controller in case of
communicaticns failure. These RTU’'s would accumulate and store
pump staticn run times and flows in the pump stations and CSO'’s
until cocilected by the central controller.
(3) Reports

(a) . Until Akron has fully completed
construction of the upgrades and they are operational, Akron
shall report its progress on a quarterly basis in writing to Ohio
EPA consistent with Part VI of this Decree. This quarterly
repor:z shall include an itemized summary of the moneys expended
in the gquarter to accomplish the upgrades.

(b) When Akron completes this project, it
shall notify Ohio EPA consistent with Part VI of this Decree and

provide a final itemized summary of the moneys expended.

(4) Unspent Funds
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In the evernt that Akrcn completes the installation -of the
pump station and combihed sewer overflow controls and telemetry
upgrades consistent with the detail plans but does not expend
$1,475,000.00, iz carrying out Paragraph i5 A of Part IX of this
Decree, the ba:ance shall be used to perform additional

environmentally zeneficial projects. These additional projects

in Paragraph 13 above} as having a relatively high priority for
eliiminaticn butr whnich were not addressed by the project carried
~out under Part IZI of this Decree. If no such projects remain
unfunded, Akron shall submit to Ohio EPA ité proposal for these
additionai prc-iects within 30 days of ccmpletion of construction
of the sewer mains in the project described in Part VIII of this
Decree or this troject under Part IX, Paragraph 15 A, whichever
is later. The crcposal shall include a listing of the projects
and a schedule ZIzr the commencement and completion of
construction.- Tpon acceptance by Ohio EPA this schedule shall be
incorporated into this Decree as if set Zforth herein and shall be
enforceable under the Decree.

B. Odcr Characterization and Remediation Plan
Development

In additicn to the civil penalty set forth in Part X of
this Consent Decree and in furtherance of the mutual objectives
of the State of Chio and Akron in improving the environment,
Akron agrees to and is hereby ordered tc spend at least

$350,000.90 to cconduct an odor characterization study and develop
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a3 remediation plan tc abate offsite odors from the wastewater
~reatment plant, as ser Zcrth beiow:
(1) 2krca shall perform the odor characterization

and develop a remediation rlan in accordance with the following

scredule:
Miisstone Date
Begin characterization January 1, 1994

Compleze characterization

and Xemediaticn Plan and

submic <= Chic EPA Decemper 31, 1994

(2) The Xemediation Plan submitted under (1) above
snail at a minimum address the abatement of offsite odors from
the mixing and hoiding tanks, waste liquor tanks, and gravity
thickener tanks.

(3) {A) Until Akron has completed the odor
characterizaticn study and submitted the characterization and
remediation plan tc Chio EPA, Akron shall reporrt its progress on
a quarterly basis iIn writing to the Ohio EPA. This quarterly.
report shall include an itemized summary of the money expended in
the quarter to accomplish the project.

(B) When Akron completes this project, it
shall notify Ohio ZPA and provide a final itemized summafy of the
money expended.

(4) In the event that Akron does not spend
$350,000.00 in carryirg out Paragraph 15 B of Part IX of this
Decree, the balance shall be used to perform additional

environmentally beneficial projects. These additional projects



shail de the elimination of txze worst septic systems ~dentified
in Paragrapn 13 above, as having a relatively high priority for
eiinization but which were nor addressed by the project carried
out under Fart VIII of this Zecree. If no such projects remain
anfunded, Akron shall submi:c =5 Ohio EPA its proposal for these
addic:ional projects within 35 days of completion of construction
cf the sewer mains in the prciect described in Part VIII of this
—ecree or :tziis prciject under ?ért IX, Paragraph 15 B, whichever
-ata2r. The prcrosal sha.l Iaclude a listing cf the projects
and a schedule for the commencement and completion of
ccns:-#cticn. Upon acceptance by Ohio EPA this schedule shall be
incorcorated into this Decree as if set forth herein and shall be
enforceable under the Decree.
X. CIVIL PENALTY

26. This Consent Decree is entered in full and final
settizment ¢f this action, and it resolves for all parties all
civil claims alleged in the Tnited States’ complaint, all civil
claims alleged in the state cf Ohio’s Complaint, all civil claims
undér <he Clean Water Act for effluent limitations and monitoring
violations disclosed in Monthly Operating Reports received by
J.S. ZPA and Ohio EPA by the cate of lodging of this Decree with
the Ccurt, and all civil claims for violations of the Ohio EPA
Director’s September 30, 1991 Final findings and Orders (or as
modified) up to the date of locdging of this Consent Decree with
the Ccurt. Nothing in the Consent Decree is intended to nor

shall be construed to operate in any way to resolve any criminal
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iliabilicy I Akren. For such past violations, Akron shall pay a
civil penaizy cf $290,000.20 within 30 days of entry of this
Consent ZCecree. This amount shall be divided, two-thirds to be
paid to the Tnited States cf America and one-third to be paid to
the State zZ Dhio. Payment shall be made by certified or
cashier'’'s checks, payablé tc "Treasurer, United States of
Ameriza," znd sent to the United States Attorney, 1800 Bank.One
22 Supericr Avenue, éleveland, Ohio 44114; and
"Treasurer, State of Chio," and sehtvto Janis Miller,
Adminisctrztive Assistant, cr a person subsequently designated by
the State zZ Ohic, at Office ci the Attorney General,
Environmental Enfcrcement Section, 30 East Broad Street, 25th
Floor, Coiimbus, Ohio 43266-0410, or electronic transfer to the
designated accounts. A copy cf the check and transmittal letter
or other evidence of payment shall be sent to Assistant Attorney
General, Zavironment and Natural Resources Division, U.S.
Pepartmen: of Sustice, P.O. Box 7611, Ben Franklin Station,
Washingtcn, D.C. 20044 (DJ 90-5-1-1-3144), and Water Division
Secfetary, J.S. EPA, Region V, 77 West Jackson Boulevard,
Chicago, Zilinois 60604.

17. Nothing in this Part, Civil Penalty, or in Part VII,
Stipulated 2enalties, shall be construed to limit any other
remedies available for violations of-this Consent Decree, Akron’s
NPDES permit, or any regulation or provision of law, including
but not >:imited to, injunctive relief and civil or criminal

contempt sanctions. Where an act or omission that constitutes a
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7ioclation < this Zonsent Decree also ccnstizutes a'viola;ion of
statucte, the United States or Ohio may elecz, in its éole
Siscretion, to seex civil penalties under sither this Consent
Decree or under statute. If the United States and/or the State
of dhio eiects tc seek civil penalties under statute, the amount
of any stipulatea tenalties paid to the Uniced States and the
State of Chio for such violation shall be deducted from the
amount >f the civil penalty for such violation.

~8. Intersst shall accrue on any smounts errdue to the
niczed States under the terms of this Consent Decree at the rate
estabiisned py the Secrétary of the Treasury, pursuant to
21 ¥.S8.C. § 3717. interest shall accrue cn any amounts overdue
to the State of Chio under the terms of this Consent Decree at

the rate of 10 percent, pursuant to Ohio Revised Code Section

XI. ZFORCE MAJEURE BETWEEN AKRON AND THE UNITED STATES

19. BAkron‘s obligation to adhere to all schedules and
deadlines for comrliance and milestones set forth in this Consent
Decfee, including but not limited to the Supplemental
Environmental Projects, may be delayed or excused to the extent
that nonadherence s caused by circumstances beyond the control
of Akron. Akron shall take all reasonable measures to avoid or
minimize the delay or noncompliance.”

20. If any event occurs that causes or may cause Akron to
fail to achieve, Zdemonstrate or maintain compliance with any

requirement or construction milestone of this Consent Decree,
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Akrcn shall notify U.S. =PA :in writing.within 14 days from when
Zt knew or by the exercise ¢Z due diligence shouid have known of
the event, descriking ia detail the anticipated _ength of the
noncompliance or délay,'the crecise cause or causes of the
nonccmpliance or delay, all measu:es.taken and to be taken by
Akron to prevent cr minimize the noncompliance cr delay, and the
=imeczble by which those measures will be implemented.

21. An extensicna cf cae compliancé date cr milestone based
Tn garticular circumstances deyond Akron'’s control shall not
autcmatically extend any subsequent compliance date or dates or
milestone. Any subsecuent compliance date or milestone may be
extended pursuant to this Section only upon a showing that
circumstances beyond Akxron'’s control have prevented compliance or
reaching a milestcne by that date.

22. If Akrcn fails to fulfill the notice requirements of
Paragraph 20, ‘above, Akrcn'‘s failure timely to achieve or
~maintain compliance with any requirement or milestone of this
Consent Decree at the opticn of U.S. EPA shall not be excused
pursuant to this Section.

+ 23. If the parties agree that Akron‘’s failure timely to
achieve or maintain ccmpliance with any requirement of or
milestone in this Consent Decree has_been or will be caused by
circumstances beyond the control of Akron, the parties may
stipulate to an extension or modificationiof the particular
compliénce requirements or milestones éffected by a period not

exceeding the delay actually caused by those circumstances. In
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=Lis =vent, the parties may arply to this Court £for an
apprcrriate modificatien ¢ this Consent Decree. Zn.:he avent
the rarties cannot sgree, any rarty may submit the matter to the
Ccurt for resolution. The burdén of proving that any Zfailure
Timelily to achieve or maintain compliance or reach a milestone was
caused by circumstances beyond the control of Akron shail rest
with 2krcn. Akrcn shall nct pe iiable for stipulated renalties

=e reriod of any delay wnich has been excused pursuant to

[}
(
[}
(!
"

t2is ZIorce majeure rrcovisicn. Changed financial circumstances cor
incresased costs shall not ccnstitute a circumstances kbeyond
Akrcr’s control. Nothing iz this force majeure provision between

Akrcr and the United States shall be construed as providing for

dispute resoluticn cr judicial review of either (1) the Tnited
States’ decision not to accept Akron’'s proposed additional
proisct as rrovided in Paragrarh 14, or (2) Akron‘s obligation to

Tay = civil penalty if it fails to complete the SEP by the
deadline contained in Paragrapa 13, or as such deadline may be
extended by operation of this force majeure provision.

XII. POTENTIAL FORCE MAJEURE BETWEEN
AKRON AND THE AND THE STATE OF OHIO

24. A. If any event occurs which causes or may cause a '
delay in Akron’'s compliance with any requirement of this Consent
Decree , Akron shall notify the Ohio_EPA in writing within
fourzeen (14) days from when it knew or by the exercise of due

diiicence should have known of the event, describing in detail

the zanticipated length of the delay, the precise cause or causes
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of de:iay, tZe measures taken and to ce taken by Akron to prevent
or minimize the deiay and the timetable by which those measures

will ze Imp.emented. Akron will adopt all reasonable measures to
avoid or ninimize zny such delay.

3. In any action py the State of Ohio to enforce any of
the rrovisicas of this Consent Decree, Akron may raise at that
time the gZuestion of whether it is entitled to a defense that its
ccnduct was caused byvcircumséances beyond its control such as,
oy way < =xample znd not limitation, acts of God, strikes, acts
of war or c:-7il disturbances. While the State of Ohio does not
agree that such a defense exists, it is, however, hereby agreed
by ARkrcn and the State of Ohio that it is premature at this time
to raise and adjudicate the existence of such a defense and that
the appropriate point at which to adjudicate the existence of
such a deferse is at the time, if ever, that the proceeding to
enfcrce this Consent Decree is commenced b? the State. At that
time the rcurden cf proving that any delay was or will be caused
by circumstances beyond the control of Akron shall rest with
Akron. railure by Akron to timely comply with the notice
requirements of this Paragraph 24 at the option of Ohio EPA shall
constitute z waiver by Akron of any right it may have to raise
such a defense. Changed financial ;;rcumstances or increased
costs associated with the implementation of any action required
by this Consent Decree, or changed financial circumstances shall

not in any event constitute circumstances beyond the control of
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Akron, or serve as a basis Zor an extension of time under this
Consent Decree. |
XIII. RIGHT OF ZNTRY
25. U.S. ZPA, the State of Chio, their contractors and
consultants, shail have the right of entry into and upon the
plant, at all reascnable times, upon proper presentation of
credentiais, Icr the purposes of:

A. Mor:i:zcring tke pfogress cf activities required by
~his Consent Decrae;

3. Veriiving any data or information required to be
submitted pursuan: =o this Consent Decree; and

C. Obtaining samples and, upon request, splits of any
samples taken bv Akxron or its consultants. Akron will be
provided with spiits of all samples taken by the United States or
Ohio.

D. This grovision in no way limits or affécts any right
of entry and inspection heid by Plaintiffs pursuant to applicable
Federal or State —aws, regulations, or permits.

XIV. PERMIT OBLIGATIONS
26. This Consent Decree does not authorize or approve
the construction c¢f any physical structure or facilities, or the
modification of any existing treatment works or sewer system.
Approval for such construction or modification shall be as
required by applicable county or State laﬁs, or regulations.
27. This Consent Decree is not and shall not be in-

terpreted to be a cermit or modification of any existing permit
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issued pursuant tc Secticn 402 of the Act, 33 U.s.C. 5.1342.
=xXcept as)provided nerein, :hié Consent Decree dces not relieve
akron of any obligation to apply for, obtain and ccmply with the
requirements of any new or existing NPDES permit or to comply
with any federal, state or local laws or regulations.

XV. NON-WAIVER PROVISIONS

ZB. Excer: as ctherwise provided herein, =othing
zontained in this Zzonsent Decfee shall be construed to prevent or
-imit the United S:ates cr Chio’s rights to obtaiz penalties or
indjunctive relief =nder the Clean Water Act or cther federal,
state or local statutes or regulations.

29. This Zonsent Decree does not limit or affect the
rights of Akron or Flaintiffs as against third parties.

30. Plairnzififs do not waive any rights cr remedies
available for any Iuture violations by Akron of Zederal or state
—aws, regulations, =r permit conditions followingvlodging of this
Zcnsent Decree. Nothing in this Consent Decree shall be
construed to limit :hé authority of Ohio to seek relief for
claims or conditicns not alleged in Ohio’s complaint, including
violations which cccur after the entry of this Consent Decree.

XVI. ZAILURE OF COMPLIANCE

31. The Taited States and Ohio reserve any and all legal
and equitable remecdies available to enforce the provisions of
this Consent Decree. Akron reserves all iegal and equitable
defenses to enforcement under this Consent Decree which are not

specifically waived.



XVII. CONTINGENT ZIABILITY OF STATE

(1Y)

2. The State of Chio is a party plaintiff hereto
pursuant to Section 309(e) zIZ the Act, 33 U.S.C. § 1319(e). The
State shall have rno iiabiii:cy under this Consent Decree, except
as recuired by Section 309€eé of the Act in the event that the
laws cZ Ohio prevent Akron Zrcm raising revenues needed to comply
wicth this Zecree. The Attcrney General of the State of Ohio
nerepy certifies that the preéent laws of the State do not
crevent Akron frem raising resvenues needed to compiy with ¢this
Zcnsernt Decree.
XVIIZ. COSTS OF SUIT
33. Each party shail bear its own costs and attorneys’
fees Ia this aétion.
XIX. 2UBLIC COMMENT
34. The parties agree and acknowledge that final
aprrcval by the United States and entry of this Consent Decree is
subjéc: to the requirements of 28 C.F.R. § 50.7, which provides
for nctice and an opportunity Zfor public comment.
- XIX. PUBLIC DOCUMENTS
35. All information and documents submitted by Akron to
U.S. ZPA or Ohio EPA pursuant to this Consent Decree shall be
supjec= to public inspection, unlesg identified and supported as
confidential by Akron in accordance with 40 C.F.R. Part 2.
36. The Court shall retain jurisdiction over this case

until zermination of this Consent Decree, in order to enforce or
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modify the Consent Decree and to Interpret the rights and
obligaticns of the parties to the Consent Decree. During the
pendency cZ this Ccnsent Decree, any party may apply to the Court
for any reiief necessary to construe and effectuate this Consent
Decree.
XXI. DISPUTE RESOLUTION

27. Any carty to this Consent Decree may apply to the
Ccurt Zcr resoluticn of a disﬁute concerning this Consent Decree,
pfcvided that the rarty making such application has made a good
faith attempt to resolve the matter with the other party.

XXII. MODIFICATION

38. There shall be no modification of this Consent
Decree witzout written approval by all parties to this Consent
Decree and the Court, or by Order of the Court.

XXIII. IERMINATION

3e. This Consent Decree shall terminate one year after
Akron has completed all the requirements of the Compliance
Program ser forth in Paragraphs IV 5 C and IV 5 D, the
Supplemental Environmental Project set forth in Part VIII, and
the Supplemental. Pollution Reduction Projects set forth in
Part IX, provided that Akron has supplied U.S. EPA and the State
of Ohio with all reports and data required pursuant to this
Decree which are due and has paid the entire civil penélty and
any stipulated penalties and interest due.under Parts VII, VIII,

IX, and X of this Decree.
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The parties enter into this Consent Cecree and submit it to
the Court cthat it may be approved and entered.

FOR THE UNITED STATES OF AMERICA:

Z/ /M% | DATED: 1’/r/<,»

LOIS J./SCHIFFER/
Assistant Attorney General

Environmental and Natural Resources

Divisicn k
J.S. Deparzment ci Justice
Washingten, D.C. 23530

)
{ a1l \DWLLQA_,A DATED: < /OZJ) 2
NANCY SPENCER
« Attorne
Environmental Enicrcement Section
Environmental ard Natural Resources
Division
U.S. Department ci Justice
Washington, D.C. 20530

EMILY M. SWEENEY
United States Attcrney

v o B

Arthur I. Harris

Assistant United States Attorney
Northern District of Ohio

1800 Bank One Center

600 Superior Avenue, East
Cleveland, Ohio 44114-2600

)

.J s /
/N /s
DATED: ° /9//4
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UNITED STATES V. CITY OF ARRON, ET AL,
CIVIL ACTION NO. 5:88Cv2279

STEVEN A. HERMAN _
Assistant Administrator for Enforcement
and Compliance Assurance
U.S. Environmental Protection
Agency
401 M Street, S.W.
Washington, D.C. 20460

. t/ //Z :

\ /;/z//%z

VALDAS V. ADAMKUS

Regional Administrator

U.S. Environmental Protection Agency
Region 5, (R-19J)

77 West Jackson Boulevard

Chicago, IL 60604-3590

paTep:_ 41-[4-95

DATED: {/fl/f’
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UNITED STATES V. CITY OF AKRON, ET AL.
CIVIL ACTION NO. 5:88CV2279

FOR THE STATE OF OHIO , OHIO ATTORNEY GENERAL

By: ,/@//‘jfw / /éé—’ DATED

Assistant Attorney General
Environmental Enforcement Section
30 East Broad Street, 25th Floor
Columbus, Ohio 43215-3428

%%
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D I F
CIVIL ACTION NO. 5:88CV2279

FOR THE CITY OF AKRON, OHIO

o W /2o )

Max Rothal 444
Director of Law _
City of Akron, Ohio

bATED: ﬁ,ls_,// 7Y
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UNITED STATES V. CITY OF AKRON, ET AL.
CIVIL ACTION NO. 5:88Cv2279

consent Decree entered this day of .

UNITED STATES DISTRICT JUDGE
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APPENDIX A S S _TES

In accordance with Part IV.5.B. of this Consent Decree, from
the date of lodging of this Consent Decree until March 28,
1998, Akron is authorized to discharge in accordance with
the following limitations and monitoring requirements from
station: 3PF00000603* only when plant peak influent flows
exceed 97 MGD** and the flow equalization pumping capacity

is being maximized due to storm related events and
activitieg.**+*

| EEFLUENT CHARACTERISTIC QISCHARGE | INITATIONS MONITORING REQUIRENENTS®™ * *
Concentration :00::;' ' oo sample
Reporting Specified Units o/dsy .
Code  units Parsmeter 30 oay Daily 30 Day DOaily  Frequency Type
00530 my/L  Total Suspanded Solids . 157 . . Daily Composite
01076 xg/t  Nickel, Totsl Recoversdle . . . . \/Garter Composite
~, 010% gg/t  2inc, Total Recoversble - . . . 1/Guarter  Composite
5 0IMN3 s/t Cacmium, Total Recoversble - - - - 1/ousrter Composite
~7 O111%  gg/t  Lead, Total Recoversble - . . . 1/Guarter  Composite
01118  sg/t  Chrcmium, Total Recoverable . . . - m‘" m‘"
20082 :.}l 2;' tate : 91 . . Daily Composite
b1 - - . - 1/0uarter Coamposite
/9P s/t Mercury, Total .
* Secondary treatment bypass prior to mixing with effluent
from final settling tanks.
*+  This value assumes that all installed equipment is available
for use. o
® k¥

Date and time when this is obtained shall be entered in the

"Additional Remarks" section of the monthly report submitted
to the Ohio EPA.

**++ When secondary bypass is in use.
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APPENDIX 3 DISSOLVED OXYGEN

In accordance with Part IV.5.B. of this Consent Decree, from
the date of lodging of the Consent Decree until June 30,
1997, Akron is authorized to discharge in accordance with
the following limitations and monitoring requirements from
outfall: 3PF00000001.*

EEQEEiSEEMEEQEES DISCHARGE LIMITATIONS MONITORING REQUIREMENTS
Concentration . Yoading

REPORTING Specify Units kg/day Meas. Sample

CCDE _ “NITS PARAMETER 30 day 7 day 30 day 7 day Freq. Type

31616 =/100m) Fecal Coliforme==* 1000 2000 - - Daily " Grab

{summer only) ‘

£9050 MGD Flow Rate - - - - - Daily Continuous

€142 <Ta Acute Toxicity, Ceriodaphnia dubia (1) See Part 1I, U

§i427 TTa Aacute Toxicity, Pimephales promelas (1) See Part II, U

2. If the entity uses chlorine for disinfection, the Chlorine
Residual (Reporting Code 50060) shall be maintained at a
level not to exceed 0.5 mg/l until September 30, 1995 and
0.026 mg/l thereafter and shall be monitored continuously
and verified daily by multiple grab sample (Summer only) ***,

3. a) Unless Outfall 3PF00000603 is activated, the Dissolved

Oxygen (Reporting Code 00300) shall be maintained at a
level not less than 5.0 mg/l and shall be monitored
continuously.

b) When Outfall 3PF00000603 is activated, the Dissolved
Oxygen shall be maintained at a level not less than 5.0
mg/l as a 24 hour average and shall be monltored
continuously.

c) When Outfall 3PF00000603 is activated, or whenever there

- is a rainfall event, Akron shall continuously monitor
the Dissolved Oxygen instream in the Cuyahoga River
downstream of the WWTP at or near the Bath Road Bridge,
midstream and middepth.

* Final outfall to Cuyahoga River after Chlorination.

** A gsingle grab sample shall be collected each day at such
time and location, and in such fashion, as to be
representative of the facility overall performance.

***+ GSee Part II, Item J and T of NPDES Permit No. 3PF00000*GD.

(1) When bypassing from station 3PF000000604. (Also see Part

II, Item D)



