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The present case is a consolidation of two appeals from the issuance by
the Director of the Ohio EPe of a National Pollttant Discharge Elimination System
ﬂ(NPDES) wastewater discharge permit to the applieant CECOS International Inc

(CECOS). ' The first case, EBR 132196 was filed by Appellant CECOS The second
'case, EBR 312198 was filed by Appellant Clermont COUnty, by its Board of County
" Commissioners. The cases were consolidated for purposes of holding a de novo
ﬁeering before the Board.

Appellant CECOS International, Inc. was represented by Hr. Charles H.
Waterman, III and Mr. Kirk N. Guy of Bricker & Eckler, Columbus, Ohio. Appellant
Clermont 'County Commissioners were represented by Mr. Doneld W. White; §
prosecutlng Attorney, Clexrmont County, Ohio and by Mr. Stephen P. Samuels and
Ms. Reqee'J. Houser, Spec1al Assistant Prosecuting Attorneys,»Stephen P. Samuels
. Co. LP;i Columbus,'dhio and the Director of the Ohio EPA was represented by Ms.
| Beverly Y,nPfe;ffer and Ms.‘Lauren Aneell, Assistant Attorneys General.

A de novo hearing was held before the-Board on Novemper 26,‘1990 through
November 29, 1990. Also, by agreement.of’the parties, additional evidence was
submitted in the form of video tape and transcript deposition of certain
witnesses which was takep.on December éO, 1990 and eubmitted to the Boerd'as
part of the record'herein. Bésed upon the evidence adduced et the de novo
hearing and the supplemental testimony; the Certified Record filed with this
Board ﬁy the Director pursuant to Ohio Revised Code sectioh 3745.04 and the

briefs and memoranda of the parties herein the Board makes the following Findinés

of Fact, Conclusions of Law and Final Order.
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FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL ORDER

PROCEDURAL BACKGROUND

1, CECOS Intermational, Inc. (CECOS) is the ownér of a hazardous waste
facility site located at 5092 Aber Road, Williamsbufg, Ohio, which is situa;ed
in Clermon£ County, Ohio. At time of the héariné thé facility no longer accepted
hazafddds waste for disposal and was going through the process of closﬁre.
(Transcript November 26, Testimony Hart, page 17)

2. On May 9, 1988, CECOS filed an applicétion with the Ohio EPA rgquesting
the'issuance of a National Pollutant Discharge Elimination SySteml(NPDES) permit
for ﬁhélfacility; An NPDES pérmit is a wastewater discharge. permit which
‘authoriZes}discharges to the waters‘of'the State of Ohioa.

31 The permit was issued to CECOS by the Ohic EPA on April 30, 1990, The
pérmit, a lengthy and complex‘document, Epntains a large number of terms and
.. conditions. (Certified Record Document 2) |

4. On May 29, '1990 the Bo%rd received the Notice of Appeal filed b&
Appellant CECOS which perfected the appeal in Ca;e,No. EBR 132196. On May 30,
1990 the Clermont 'County Board of Commissioners filed its Notice of Appeal
perfecting the appeal in Case No. EBR 132198. In addition, on August 2, 1990
the Boar@ granted the Motion of Clermont County to Intervene in Case No. EBR
132196. | | |

5. In its ﬁotice aof Appeal, Appellant CECOS raised thirteen assignments
of error. While tog lengthy to iﬁclude in this decision, the appeal generally

questioned the reasonableness and lawfulness of several ‘aspects of the NPDES
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- permit which will be discussed below. (EBR Case No. 132196, File Document A)
6. In its Notice of Appeal, the Clermont County Commissioners also

alleged, in general,‘that'the»permit was unreasonable and unlawful in a number

of regards. (EBR Case No. 132198, File Document A)

FACILITY BACKGROUND

7. The Aber road site, owned by CECOS at the times relévant to this
proceeding, had been an active hazardous waste disposal facility for sﬁme period
" of time, While not specified precisely, the facility cer;ainly predates the
effective-date-of the first haza;dous~waste'reéulations of November 18, 1980 ahd
CECOS';;ownérship by‘a'number of §ears. (Transcript November 26, TéstimonylHart,
PP. 10@7102)

g; .As-of'the time ﬁf the hearing in this matter, it was estimdted that
there had been apprdximately tﬁo million tons of various hazardous materials
andhwastes buried at the CECOS facility. (Transcript.vaember.ZS, Testimony
Estenik, p.'197) |

9. It was also estimated that during the period the facility had been ‘in
operation there had been. approximately one "incident" per year at. the CECbS
facility. In this cbntext, an incident ihcluded such things as leachate spills
upon a road surface or an explosion of hazardous-wasfe materials resulting from
various chemical reactions in the buried solid was;é cells. (Tranécript November
v28, Testimony Estenik, p. 199) |

10. ' On November 26, 1984, CECOS Had been issued FinalAFindings'and Ordefs

by the Director which, among other things, required CECOS to submit a surface
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water management plan for ;he Aber Road faciiity. Among a number of other
reqﬁirements. CECOS was to submit a plan to the Ohio: EPA which would physically
isolate and'separate the active hazardous waé;e hahdling-areas_fromlother afeés.
at the faéility to insure that water whiCh might have been contaminated with
hazardous vwéste wopld not come into contact with uncontaminated water.
(Cértified Reco?d'Document 11) | |

11, 1In compliaﬁce with the Order, CECOS identified and isolated three
" types of water at the faciiity: waters'which were contaminated, waters which
were not contaminated and an area-of,the faciiity.where runoff water had a
"potential" for coming info cohtapx with hazardous waste in a number of different
WAys, This potentially contaminatéd (PC) wéter waslisoiated and collected for
separéte”discharge. It is in féct, this éc water which necessitated and led to
the NPDES permit in question -in this case. (Tfanscript November 26, 1990, -
iTestimony john Hart, p. 14; Transc;ipt Noveﬁber 27, Testimony James. Stout)

12, At the time the permit was originally applied for, CECOS had plans
to continue hazardous waste disposal operations at its facility. However, tﬁe
NPDES permit was to provide for the discharge exclusiveiy of those waters which
were ‘collected within the PC area. (Trénscript‘November 26; 199Q,'Testimony
Hart, pp. 14-17)

13. The PC area is designed, contoufed and coﬁstructed in such a way that
the precipitaﬁion runoff water that falls within the area is collected and
conveyed by a sewer and drainage system to two large colléction basins called

the "PC ponds." The ponds each hold approximately 1.8 million gallons of PC

water for storage until testing is completed and discharge is authorized. Each
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pond was designed to hold the water generated en the PC area in a 25 year, 24
hour storm. (Trenscript November 26, 1990, Testimony Hart p.64' Transcéript
November 27,1990, Testlmony Stout, p 95-96; Testimony Noss p 136; CECOS Exhibits
13 A-L; County Exhlblt 2)

14, Subsequent to the appllcatlon for the NPDES permlt betng filed in
May of 1988 CECOS determlned that it would not operate the facility any longer
and formal closure proceedings were begun. As a result of closing the feeility
and the cessation of disposal opetations, the original purpose for the
construction of the PC etorm_water managementlsystem has changed. (Transcript
'November’26,’Testimony.Hart, pp. 17, 158—159,I165-16é)

£§}. The record demonstrates however, that in spite of the .closure of the
o facilit?;and in spite of the fect that there are no new wastes being accepted
at the.tacility, the drainage of-runoff'water across the PC area as well as the
engoin closure operatlons present ‘a reallstlc p0351b111ty of water contamination
much as orlglnally env151oned by the flndlnvs and orders which mandated the»
creation of the PC area. (Transcript November 28, Testimony Okerbloom, pp. 28~
130, 32, 33-35; Transeript November 26, Testimony Hart, pp. 109-110)

NPDES PERMIT

16. The NPDESvpermit issued to' CECOS in the present case is unusual if
not uniqﬁe in Ohio; In general, the'permit authorizes the discharge of storm
water runoff, collected in the PC area and held ‘in the PC ponds, from a single
discharge»point or .outfall referred to as number 001; This water is then

discharged to its receiving stream, the East Branch of Pleasant Run Creek in
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Clermont County. (Certified Record Documents 10 and 11)

17. Outfall 001 is located approxiﬁately one third of a mile upstream of
the confluence of Pleasant Rum and Pléasant Run Creek. Under the Ohio Water
'Quélity Standards, the wasteﬁater fecéiving stream, the East Branch of P;easant
Run, is designated as a ;Nuisance Prevention” s;reém segment. This relatively
low designation requires merely that, what are termedﬁ acute cri£eria must be
met in this stream segmeﬁt. Pleasant Run however is designated as a "Warm Water
Habitat; under the Ohio Water Quality $tandards.l As a result of this designation
chronic criteria mﬁst be met in this particular stream segment. (Transcript
November 28, Testimony Mount, PP 135, 14035 Certified Record Document 7)

18. Eufther downstream of outfall 001 is the East Fork of‘the Little
Miami River. Under the Water Quality Standards the Eést Fork of the Little
Miami Ri&ér is.designated an "Exceptianal Warm Water Habitat" infaddition to
beiﬁg designated a '"Public Water qéuppiY" and a "State Resource Water."
Significantly, the drinking water supply intake for the City of Williaﬁsburg,
Ohio is located on the East Fork Littie Miami River. It is found approximately
eight miles downstream of the CECOS 001 discharge. At the Williamsburg suppiy
intake, the stream must meet the "Human Health Two-Route" e#posure criteria.
(Transcripf Nﬁvember 28, Testimony Mount, pp. 135, 140; Testimony Estenik,. pp
197-198; Certified Recérd Documeﬁt 7)

19. The wastewater discharge authorized in CECOS's NPDES permit is itself
somewhat unusual, if  not unique. ., The discharge authorized here is an

intermittent one rather than a continuoys one as is usually the case. When a

discharge is authorized, the flow rate must not exceed 1.8 million gallons per
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day (1.8 MGD). (Transcript NoVember 29, Testimony Morrison, p 70; Certified
‘Record Document 2)

20. Under the terms of the permit, the water from the PC area is collected
in the PC ponds and stored‘for discharge. Prior to discharge an extensive
sampling, anélysis and biological testing program must be performed on the PC
pond water by CECOS. Once the testing and analysis results have been completed
and submittéd to the Ohio EPA, written approval must be giveh to CECOS by the
Ohio EPA before the discharge is authorized. (Certified Reéord Document 2)

21. Of significance to this appeal is the provision contained in Part
II(F) of the NPDES permit. That section provides as follows:

CECQS shall submit a methed for Bio—aécumulation
monitoring to the Ohio EPA, Central Office, Division of
Water Quality Planning and Assessment, £or approval
within three months of the effective date of this
permit. After the Ohio EPA has commented on CECOS's

proposal, samples of CECOS's discharge water shall be™
collected and evaluated for the presence of bio-

accumulative substances. A final report will be
submitted prior to discharge each time monitoring is
performed. -

PERMIT CONDITIONS AND.STANﬁARDS
22. Before deciding what NPDES permit standérds to incorporate into this
pérmit, the Ohio EPA;considéred the somewhat unusual and complicéted history of
the CECOS facility, The facility itself contains a ﬁumbér of unknown chemicals,'
compounds, materials andvother unspecified hazardous wastes which were buried
at—various locationé across the facility over the years. The vast amounts of
unknown and'uncharacterized waste at fhis facility make it extremely difficult,

if not impossible, to predict with accuracy what chemicals and hazardous
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compounds might be contained in any particular wéstewater discharge. (Certified
Record Document 7; Transcript November 28, Testimony Estenik, pp. 191-193, 197;
Transcript November 26, Testimony Hart, pp. 109-110)

| :23. 'As a result of the indeterminate number of unkhown chemicals and
hazardous wastes buried at the facility, and the consequent difficulty in
predicting whether ar not any of thése chemicals might be a component in CECOS's
discharge and, in addition, as a result of the proximity of ﬁhe discharge to a
publiq drinking water intake, the OEPA‘recommended that all of thé Priority
' Pollutants.be monitored for and/or be given effluent limitations.in the NPDES
permit. It was decided to include all of the pollutants and chemicals listed
in 40 CFR 264, Appendix IX (commoﬁly_referred to simply as the Appéndix IX
pollutaéts), regardless df whether or not a particular pollutant could be‘shoﬁn
or had 5een shown to be present or ébéent irom fﬁe CECOS effluent. (Trans;ript
November 28, Tesfimony Estenik, pp. 191-193, 197, 201-206; Cértified Record
Document 2, 7) | |

24, In addition to the extensive monitoring'_reqﬁireﬁents, it was

~recommended that the permit require Bioassa& Toxicity tests; thap G;s
Chromafbgraph/Masé Spectrometry (GC/MS) analyses be done; and that a biﬁ-
accumulation moni£oring program be.designed, submitted and implemented by the
Aﬁplicant. It was further recommended th;t stringent, human health, criteria
" be used to calculate NPDES‘permit limits for thé stream ﬁse mogel developed for
this discharge. (T;anséript November 28, Testimony Estenik, pp.204-206, 220)

25. In establishing the human health criteria for this permit, the Ohio

EPA used U.S.EPA pecllution criteria documents. These documents contain the
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guidelines’to-be followed in developing human health criteria for é numbef of
The priority pollutants. Based upon these documents, thé Ohio EPA utilized a
concentration criteria of 107° for establishing limits ‘onv carcinogenic
materials. = (Transcript November 28, Testimony Estenik, pp. 225-227, 249-253;
Certified Record‘Documeht 9, pp 10-15) | |

.26, .The NPDES pgrmit requirement calling for biocassay toxicity testing
is a relatively standard fequirement for dischargers of toxic materials. By
analyzing the effect of pol}utants on aquatic o?ganismé, data 1is generated
regarding the poxicity of the material &hich cannot ngcessarily be determined
or discovered by standard chemical analysis techmiques. (Transcript November
38, Testimony Estenik, pp.201-203)

Zf, Thg CECOS NPDES pefmit also requires that the wastewater discharge
meet.thé»mqre stringent chronic criteria of‘tﬁe.Ohio Water Quality Standards at
theldischarge point, eveﬁ tﬁoﬁgh the:réceiving siream in this case is designated
,.ﬁith the relatively,"lbw" standard of Nuisance Prevention. However, beéause
this receiVing stream (East Branch of Pleasant Run) is a zero-fldw segment,
there is generally no dilution of the CECOS dischafge at tﬁe point ;hat ;t meets
Pleasant Run approximately one-third of 4 mile down stfgam. Thust in orderlto
" meet tﬁe‘Water Quality Standards use designation of warm water habitat in
Pleasant Run, the CECOS discharge must meet the chropic criteria at its-
discharge point. (Transcript November 28, Téstimony Mount, p. 140)

28. To determine and set the various effluent parameters for the permit,

the Ohio EPA performed a wasteload allocation for the CECOS discharge. The

allocation was developed utilizing the acute aquatic life criteria; human
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health, single~route exposure criteria; and huﬁan heglth, public water supply

| standards. In effect, after applying all of the overlapping ériteria involved

in this complex situaticn, the wasteload allocation for the:CECOS discharge was

‘equal to the Ohio Water Quality Standards. In other words, the diéchérée itself -

was required to meet the Water-Qualit&-St;ndards. (Transcript November 28, 1990,

Tegtimony Mount PP. 139-150; CECOS Exhibit 8; Transcript November 29, Testimony

Morrison, p. 71) | - |
29. The record in the present case demonstrates that the CECOS NPDES

perﬁit whiph grew anq evolved through the Ohio EPA review and comment prdcess

is an.egtfemely stfingent one. In essence, the permit is an application of both

the most stringent and the most conservative requirements and standards to the

CECOS discharge.

BIO-ACCUMULATION TESTING

\

‘30. Bio-accumulation;-as the term was used in this case, is the property
”by which chemical compounds can be taken up by lowe; orgénisms which can then,
in turn,_be takeg up and assimilated by other, higher ofganisms and consequently
work their way up and through the food chain web. It is, in effect, the process
‘of concent}ation of compounds, overl time, in various biolﬁgicaly species,
including huﬁans. (Testimony Tabor, Transcript Dec. 21, 1990, p. 18)

31. No evidence was presented whiéh demonst;a:ed that any water, sediment
or fish tissue analysis had in fact indicated the existence or the
~ "accumulation' of any organic compounds in the area of the CECOS discharge or:

down stream from the facility. The permit condition requiring bio-accumulation
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.testing is thus not based upon a known, existing problem or condition in the
receiving stream.

32. Bio-accumulation testing is an emerging ﬁonitoring technique which
can provide data and information which might escape of elude staﬂdafd and
tréditibnal chemical moniﬁoripg pfograms. For instance, tradiﬁional monitorihg

"programs may reveal that certain chemicals or pompbuqu are at or below the
limit of analytical detectability inQa particular wastewater. Howeﬁer, the
properties of that compound mﬁy cause it to concentrate'or Eio—accumulate in
living organisms. Thus, as the compound works its way through the food chain,

' it may.be.diScovered, in detectable concentrations, iﬁ‘various organisms as a

. resultgof big-accumulation testing even though it may not have been detectable
by méréﬁana;ytic testing. (Testimony Tabor, Transcript‘Dec; 21, 19%0., pp 31~
34) | | |

33. The record in this case demonstrates thét,bio—aécumulationktesting
is not a techniﬁﬁe which leads to the establishment of wastewater -effluent’
limitations nor is it useful in:determining wﬁether or not a particular permit
discparge limitation has béen violated. In effect, bio-accumulation monitoring
serves as a warning tectinique, a "red flag", which can serve to alert the permit

”Iregulators to Fdeveloping 6r' emerging probleﬁs and EhenL presumably, to an
iﬁvestigation and resolution of the prubleﬁ or its cause. (Testimony Estenik,
Transeript Dec. 21, 1990, pp. 131-133; Testimony Stout, p. 211, 217)

34, As of the date of the heéring of .this matter, there was no standard

nor recommended bio-accumulation monitoring program in existence. The U.S.EPA

is in the process of developing bio-accumulation methods and procedures. But
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the record does nbt demonstrate that any final guidance has been promulgated by
the U.S.EPA which would °u1de the development of 1nd1v1dual blo-monltorlng
programs. (Testimony Estenik, Transcrlpt Dec. 21, 1990, pp. 135 137)
35, In spite of the lack of a promulgatedrU;S.EPA guidance document or.
,-an existing, widely recognized or accepfed program, the record demonstrates that
there are a number of blo-accumulatlve screening procedures avdilable which
would apply and whlch could reasonably fit the situation presented by the CECOS
facility and the wastewater discharge in gquestion in this case. (Testimony
Estenik, Transéript Dec. 21,'1990, pp. 142-151; Testimony Tabor, pp.‘35—66f
36. The record demonstrates'that‘the NPDES permit in question‘here does
not make any provision for whét action woﬁld or should be taken by CECOS in the
event t#e bio-accumulation monitoring were to demonstréte‘or indicate. that a
potential problem existed. Likewise, the record demonstrates that the OChio EPA
employees who would be reviewinglthe bio—accumulafion dafa,.do not have any
clear concept, plan or strategy with respect to what .the Chio EPA would dé in
the event that a bio-acduﬁulating condition were to be indicated based upon the.
. data generated by tﬁié monitoring. (Transcript, Dec. 21, 1990, Testimony
Estenik, pp. 132-133; Certified Record Document 2)
37. Ohio AdminisFrativelCode éection.3745—1—04, commonly known as the
"five freedoms", provides in its entirety as follows:
Criteria Applicable to All Waters.
The foilowing general water quality criteria shall
apply to all surface waters of the State including
mixing zones. To every extent practical and possible as

determined by the Director, these waters shall be:

(A) Free from suspended solids or other substances
that enter the waters as a result of human activity and
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that will settle to form putrescent or otherwise
cgbjectionable sludge deposits, or that will adversely
affect aquatic life;

(B) Free from floating debris, -o0il, scum and other
floating materials entering the waters as a result of
human activity in amounts sufficient to be unsightly or
cause degradation;

(C) Free from materials entering the waters as a
result of human activity producing color, ador or other
conditions in such a degree as to create a nuisance;

(D) Free from substances entering the waters as a
result of human activity in concentrations that are
toxic or harmful to human, animal or aquatic life and/or
are rapidly lethal in the mixing zone;

1

(E) Free from nutrients entering the waters as a
result of.human activity in concentrations that create
nuisance growths or aquatic weeds and algae.-

38; Section 3745-33-04(B)(1)(a)(i) provides, in relevant portion:

¢ o e

(a) . . . for each point source from which pollutants
are discharged the Director shall determine and specify
in the permit the maximum levels of pollutants that may
be discharged to ensure compliance with

(i) applicable water quality standards

39. Obviously, neither OAC section 3745-1-04 nor 3745-33-04 specifically
mandates theheStabliéhmenf of the bio-accumulation testing called for in this:
permit. Howéver, these sections likewise do not mandafe:nOr reqﬁire any of ﬁhe
monitoring.provisidns called for in the NPDES permit in question in this cése.
As the record demonstrates, bio-accumilation monitoring is simply an'additional
tool which enables the permit reviewers and regulators to qonitor effects of

wastewater discharges which might not otherwise be discobered,'to insure that

¢
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the State is in compliance with these sections of the Administrative Code.

(Transcript Nov. 28, 1990, Testimony Okerbloom,'pp° 98-99, 120-121)

OTHER PERMIT CONDITIONS

TESTING LIST

40. - The NPDES permit under appeal in the present case has an extensiQe
list of paraﬁeterS'that require anélytical testing for purposes of determining
compliance with effluenﬁ limitations or for purposes of monitoring. The basis
utilized by the Ohio EPA in assembling the parameter list is commonly known as
| the."Appgndix IX" list. The list itself 4is found at 40 CFR 264, Agpendix IX.
(Transcfipt Nov. 28, 1990, Testimony Estenik, pp.;2D3—204; Transcript Novembér
26, Testimony Hart, p. 36)

41, Tﬁe specific NfDES permit section in question here, part II(J),
‘éontains_a‘listvwhich includes 32 parameters which are not contained in the
. Appendix IX list. However, the permit monitoring section was intended to

incorporate the Appendix IX list by reference. The,un;ontested and unquestioned
évidenée présented regarding this point indicates that the 32 parameters listed
under parthII(J) of the NPDES permit which aré not part of the Appendix IX list
(also as listed in CECOS Exhibit 4) are parameters which are not appropriate to
‘the permit; were incorrectly included andlshouldvbé deleted from the permit.
(Transcript Nov. 26, 1990, Testimohy Hart, pp. 36, 39; Transcript Nov. 29, 1990,

Testimony Estenik, p. 112)

* TEST METHODS

42, For each Appendix IX parameter there is a corresponding analytical
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test methodology specified in the permit. The permit as issued requires
analysis pursuant to U.S.EPA methods commonly knowm as "624" and "625",

Howeper there are also analytical methodologies contained in U.S.EPA publication
SW—846, ' The record in the present case indioates_that while the SW—845 methods A
are very ‘'similar to the 624 and 625 methods, the more appropriate testing
methods to utlllze in the CECOS permit are the SW—846 methods. SW—846.are the
p;eferred methods to be used for NPDES permlts where the Appendix IX list is the
basis for the parameters listed in the permit. The record indicates that,
except for the first six parameters listed on the CECOS Exhibit d, the permit
should be modified to require SW—846 analytical methods. (Transcript, Nov. 27,
1990, Testlmony Neblolo PP. 35-38; Transcrlpt Nov. 29, 199b, Testimony Estenik,

PP. 34-39 CECOS Exhibit 3)

SAMPLE?COLLECTION CRITERIA

43, The-record here also demonstrates that with respect to the sample
bcollection criteria, certain' language changes in the NPDES permit are
appropriate to reflect the fact that_the CECOS wastewater discharge in this
ﬁatter is a batch discharge rather than a contiouous flow as is the usual case
with an NPDES permit. The uncont;overted and unquestioned evidence of the Ohio
EPA technician responsible lfor the permit demonstrates ‘that the 1anguage
contained in CECOS Exhibit 5 should be substituted for the language currently
, contained in the permit; (Transcript Nop. 26, 1990, Testimony Hart, pp. 64-68;
Transcript Nowv, 29, 1990, Testimony Estenik, pp. 10-~15; CECOS Exhibit 5 as

amended)
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BIO-MONITORING

44, WithArespect to the bio-monitoring requirements in Part II(I) of the
permit, the record demoﬁstrates that some ‘claiification of the language
contained in the permitl is necessary and fwouldl providé a more specific
definition and a more specific statement of the testing requirement. fhe record
demonstrates that the proposed language modification, as provided in CECOS
Exhibit 6 as amended at the gg_ggzg_hearing,.should be included and substituted
for the language currently ;n the permit. (Transcript Nov. 26, 1990, Testimony
Hart, pp. 68-71; Transcript qu. 28, 1990, Testimony Estenik, pp. 237-242; CECOS
Exh?bit 6 as amended) o

MISSPELLING ERRORS

45, The record also indicates that a nﬁmber of chemical gompounds
contained in the CﬁCOS permit have been misspelled. The record iﬁdicateskthét
those misspellings should ﬁe corrected aQ set .out in CEC0OS Exhibit 7.
{Transcript Nov. 26, 1990, Testimony Hart, pp. 71-72; Transcript Nov. 28, 19900,
Testimony Estenik;:pp. 276-277; CECOS Exhibit 7)

ENDOSULFANE

46, The‘record indicates that with respect to the sampling and'repqrting
of the coﬁpouﬁd commonly kno@n as endoéulfane, the NPDES permit in question in
the present case does not clearly mandate  the form in which the monitoring
results should be reported to the Ohio EPA. Since endosulfane has two different
isomers, the data could possibly be reported in several different fashions. The
evidence indicates that the perﬁit should specify the manner in which this

compound is to be reported.(Transcript, Nov. 26,1990, Testimony Hart, pp.23-24)
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CONCLUSIONS OF LAW
1. Thé statutory duty of rgview imposed upon the Board in a de novo
| hearing, as spécified in sgction 3745.Q5‘bf the OhioiRevised Code, requires tﬁe
Board to determiné whether or not the action of the Director which is ﬁnder
.appeal was unreasonable or unlawful.

2. Unlawful means thaf the action taken by the Director is nét in
accordance with the relevant, applicable law. Unreas&nablg means that the
action is not inlaccordance with reason or that it has no factual foundation.
Only whére the Boafd can find from the certified record filed in the case and
from tﬁé'evidence which ;as prodﬁded at the Qg‘ggzg hearing;that tﬂere is no
validlggctual foundation for the Director's action or that the action was not

in accordance with law, can the action under appeal be found to be unreasonable

or unlawful. '[Citizens>Committee'to Preserve Lake Logan v. Williams, 56 Ohio
App.2d 61 (1977) 1] | |
égl—Where‘the record produced before the Board demonstrates that the
action taken by the Director is.reasonable and lawful the Board must affirm the
action of the Director. The Board may not substitute its judgment for that of

" the Director. Citizens, supra.

4., '+ The discharge of the wastewater involved in the present aﬁpeal is
éubject to the authority of the Director of the Chio EPA and the NPDES permit
system. Pursuant to Chapter 6111 of the.Ohio Revised Code the Director is
authorized to impose watef quality related effluent limitations as conditions

of an NPDES permit.
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5. Ih addition, OAC section 3745-01-04,(the_fivg'freedoms) authorizes.
the Director to control the discharge of materia;s which are toxic or harmful
to human health or adquatic life.v Thqs, even though the Water Quality Standards
which were in'effect when.the permit was drafted did not include human health
ériteria, the Director had aﬁple authority to utilize more stringent human
health criteria wheq setting the limits contained in this permit.

6. Very clearly, the permit‘inkthe present case is.a stringent and a
comprehensive one. It is designed td provide a high degree of protection from
known and unknown and, pﬁsSibly unanticipated waste materials. It is also
desigﬁed td'prdvide for comprehgnsive monitoring of the known or anticipated
hazardous parameters, utilizing accepted analytical techniques as well'bio-
accumulgtioﬁ monitoring techniques which can provide valuable data which might
otﬁerwise be undetectéd Sy the stahd;rd and iraditional chemical analytical
metho&s. | ' . " . |

7. While the bio-accimulation tegfing is.a new and emerging analytical
method; therg are eXiéting bio-accumulation techniques and methods which are -
apprppriate and which can be developed, adopted and applied to the dis;harge
from the CECOS facility. The regquirement in the permit providing that Appellant
submit a proposed bio—accumﬁlaﬁidn testing methodology for approval to the Chio
EPA rather than imposing a particular plan or program is a reasonable method for
developing such a monitoring plan. |

8. Where the record before the Board demonstrates that a new or unique

testing or monitoring program called for in an NPDES permit is reasonably

calculated to supplement or extend the normal monitoring data relating to the
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éffects ér existence of compounds in a wastewater discharge, the monitoring
program will not be invalidated simply because it is a new téchnique or because
it is a unique applicatioq of an existing technique. Further, where the permit
prbvides a -method or procedure whereby a monitdring or testing method can be
developed within the‘con;ext\of the permit itself, the program will not be
invalidatgd simply because no specifié program or protocol.was mand;ted by the
permit. | -

9. With'reépect to the utilization of the bio—accumulation monitoring as
a permit condition, the action of the Diréctor is reasonable and lawful and this
aspeét.should be affirmed. |

10. The PC pond  design, while subject to debate, is .aquuate and
feasonéble., Where the adequacy of a design falls within a range of limits
acceptéblg'to qualified éxpgrts, the Board will défer to the decision of the
Director, | |

11.  The record in the ﬁresent case did indicate th;t'with respect to the
mgt;ers and items discussed in paragraphs 40 through 46 of the Findings of.Fact
| above, the action of the Director was unreasoﬁable and should:be modified.
12. Except for the items specified in paragraphs 40 ;hrough 46‘above,.

the remainder of the NPDES permit issued to the Appellant CECOS is both

reasonable and lawful and should be affirmed.

FINAL ORDER
With respect to thé specific items listed in paragraphs 40 through 46 of

the Conclusions of Law, the action of the Director issuing the. NPDES permit in
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question in this case is unreasonable and 1is hereby vacated. The matter is
hereby remanded to the Director for further proceedings in conformance with this
Order. |

With respect £q all other matters contained in the NPDES permit, the Board
Orders that the actiqn of the Director in~issuing the permit is reasonable and
lawful and is heréby.affirmed.

.The Board, in accordéncé Qith Seétign 3745.06 of the Revised Code and
Ohio Administrative Code 3746413e01, informs the parties that:

Any party adversely affected by an order of the Environmental Board
of Review may appeal to the Court of Appeals of Franklin County, or,
if the appeal arises from an alleged violation of a law or
regulation to the court of appeals of the district in which the
.violation was alleged to have occurred. Any party desiring to so
appeal shall file with the Board a Notice of Appeal designating the
order appealed from. A copy of such notice shall also be filed by
the Appellant with the court, and a copy shall be sent by certified
‘mail to the Director of Environmental Protection. Such notices
shall be filed and mailed within thirty days after the date

upon which Appellant received notice from the Board. by certified
mail of the making of an order .appealed from. No appeal bond shall

be required to make an appeal effective.
, fii/EQARD OF REVIEW
& M '

Peter A. Precario, Chairman

Aulianna Pyl

4na F. Bull , Vice-Chairwoman

Entered in the Journa},of
the Board this EQ‘{
day of April, 1991.
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CERTIFICATION

I hevreby certify that the foregoing is a true and accurate copy of the

FINDINGS OF FACT, CONCLUSIONS OEI'_LAW AND FINAL ORDER in CECOS Intermational, Inc.

et al. v, Richard Shank, Director of Environmmental Protection, et al, Case No.
EBR 132196 & 132198 entered in the Journal of the Board this M day of

April,. 1991.

e \ooxde,
T - .Mary . OX@, Qixecutlve Sec@'tary

Dated this ,Qgﬂd day of
April, 1991, at Columbus, Ohio.
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CECOS‘INTERNATIONAL, INC. : (CERTIFIED MAIL)

CLERMONT COUNTY BOARD OF COMMISSIONERS = (CERTIFIED MAIL)

GERRY IOANNIDES, ACTING DIRECTOR —  (CERTIFIED MAIL)
Charles H. Waterman, III, Esq.

Kirk N. Guy, Esq.

Stephen P, Samuels, Esq.

Renee J. Houser, Esq.

Lauren Angell, Esq.

Beverly Y. Pfeiffer, Esq.



