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- : - FILED-COURT OF

A COMMON PLEAS

STATE OF OHIO, ex rel. ®
ANTHONY J. CELEBREZZE, JR.,

CASE NO. 83-3417

Plaintiff,

-VsS— . } E DGME E

et élQ,

Defendants.,

Brown, J.:

June 4, 1985
- The referee's report having been filed in the within matter

on May 3, 1985, and no timely objections having been filed

oS : thereto, the report of the referee is ordered approved, and

judgment is hereby entered as follows:

1) the defendants are hereby enjoined from disposing of
any hazardous waste at any facilities, or in any manner other
than is allowed by Chapter 3734 of the Ohio Revised Code;

2)- defendant American Carco Corporation is hereby fined
the amount of $500;

3) defendant Wayne Maggard is hereb§¢fined the amount of
$50; and,

4) the costs of this action are hereby assessed to

defendant American Carco Corporation.

SO ORDERED:

ROBERT M. BROWN, JUDGE

Copies of the above were sent to all parties listed below




()

)

by ordinary mail this date of filing.

TERRENCE M. FAY/MONICA FRIES, Co-Counsel for Plaintiff,
Assistant Attorneys General, Environment Law Section,
30 East Broad Street, 17th Floor, Columbus, Ohio 43215

JOSEPH P, BUCHANAN, Attorney for Defendants, 2580 Kettering
Tower, Dayton, Ohio 45423

DANNY HAMILTON, Bailiff
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STATE OF OHIO, ex ral.
ANTHONY J. CELEBREZZE, JR.

Plaintiff . ..« ...(Judge Brown) -
. . fiivinde o (Referee Turner)

‘{f?fomia Dennis J. Tu:per,.xeferee Pro Temnore

;on all the issues of law andlﬁact on. February 17, 1984. iAftgr1j'“‘

'jfonlJuly 25,:1283, the deﬁendant Wayne Haggard, while -
acting in his capacity as plant superintendent at the American
Carco plant located at Zsoo.bntério.Awean, Dgyton, Ohio, ordered
that eight carboys labeled "goggle cleaner® be dumped on the ground
behind the plant,

" : 2. Neither Wayne Maggard or .any of American Carco's employees

made & serious effort to determine the nature of the substance in




the carboye before the ligquid was dumped.
3. 1t wag leter determined that the dumped matarial was
| strongly acidic.
4. On July 27, 1983, Jeffrey Hines and Bruce Midolo, inspec-
tore for the Ohio EBnvironmental Protection Agency, acting upon a
V;ccnplaint, examined the site. where the liquid was dumped : Their _

ifield inspection indicated .that the material which had baeen dumped

N ".v.was}';highly acidic.;x'rhey ‘took’ aamplas of the, so:l.l ‘and nqu.td and
"isent them to the oﬁio Department qf Bealth Lab in Columbus for
testing.
5. Jeffrey Hines told E@yna H&ggaxu not to do anything to
the site until notified by the EBA on hcw to neutralize the acid.
6. Several days later Mr. Hines told xr.,Nagga:d that>1ima
should be worked into the soil .and then tha top several inches

A ahould be dnq up. and put,in barrels. ?-;3fnama.xaazg,_u,

- 537; Hr.guaggard ordered the neutxalization procéz; As ngg;sﬁ;lé
' ed by the EPA to be carried out .izmediately. et
| 8. The Ohio Department ,of Health subsequently confirmed that
the substance which was dumped by the defendants had a pH of less
than two, which confirmad that it was highly acidic.
9. Although the substance was very acidig, there was no
evidence introduced by the State that ths dumping caussd any
measurable harm to the environmant, WNsvertheless, tha dumped

material was potentlially hazardcus at tha tims it was dumped, and
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the fact that a nearby well was not affected or that acidic gases
were not created was more .a matter of luck than design.

10, HNo permits had been .issued to American Carco authorizing
the digposal of acid at .its Ontario Avenue plant.

11. The complaint .filed .n.this action was the first time

';that the Ohio EPA had found any problem with the defendant'

operation. Prior 1nspections by both the Ohio EPA and the United__

.statas EPA did not discoverﬂany violations of Environmental Protec-

””tion Regulations.' « y*,<9th.;_‘> ’f? fﬁggAg§;

FINDINGS OF LAW

The applicable law can bq .summed up by . quoting the statutes
which govern the dumping . of hazardous waste.,,f
. §3734.01(J) ORC .. . ....

Hazardous waste means any waste or combination of
- wastes in solid, liguid, & amisolid, or contained
;i gaseous form that in tha,daterminationﬁof the ;

e tics may: _ _
| Juifi. Cause or aigniﬂicangly contribute to
* an “increage ‘in gortality or.an increase

in seriousg irrgyersxble ox"- incapaci-' '

tating reversihle 111ness; -or .

(2) Pose a suhstantial present or potential
hazard to ,human health ox safety to
‘the envirgqnmsent, when impxroperly
stored, treated, transported, dis-
- posed of, or otherwise managed.

Hazardous waste includes any substance identified
by regulation as hazardoys wagte under the
"Resource Conservation and Regovery Act of 1976."




§3734.02(F) .

No person shall store, treat or dispose of
hazardous waste identified or listed under this
chapter and rules adopted under it, regardlass
whether generated on or Qff the premises vhere
the waste is stored, treated, or disposed of,
oxr cauge to be trangported any hazardous waste

... . . identified or listed undgr this chapter and .

"a\rules adoptad,nnder,it tq any other premises,..._ ,

93734 13(0) ' ' S

o If the director dethminas that any peraon ‘is
violating or has viglated this chapter, a rule
adopted thereundar, .or term or "condition of a
permit issued .thereunder, the director may,

without prior issuence of an order, request in
writing that the attorney genaral bring . a civil

action for appropriagte rglief, including a

temporary restraining order, preliminary or

permanent injunction, ang civil ‘penalties in
any court of competent jqrisdiction.ﬁ Such
action shall have precedgqnce .over 2ll other

cages. The court nay imgoae upon the person.

a civil panalty of not mgre -than ‘ten . thousand

. Gollaxs for sach day of gach violation of th‘ﬂv
‘4ehapter, a rula adogxed thereunder,“or ‘a term.-
QX conditioﬁ‘of‘a pqnnig;issued*tho:eunder,w
fuhioh moneys ahall ke paid into the’ hazardou
- waste clean-up spegggl gqgount oreated in

1 83734.28 of the Revxped Code. T

'CONCLUSIONS

In light of the above findings of fact it is clear that the
dafendants violated §3734.02(F) of the Ohio Revised Code when the

substance in question was dumped on American Carxco's back lot.
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Inc., 13 ERC 2189 (Montgomery Co. C. P. 1979). The.lack of 1ntent
imay, hdﬁever, be taken into.oonyi@eration'uhgn.detarmining the‘a#zgl
;request ‘for an injunctionhwhich_would_prohibit=the.dafendants frdm;
vother than as permitted by Chapter 3734 of the Ohio Revised Code.

| statutory requiremants have been mat.g Ackerman v. Tri-City Geriatric
ﬁthose prerequis;tasraréjth§t}fhe defendéntf disposed of a #a?ardous_'ﬁ

-fwaste disposal facility.

' in an unauthorized location.* Therefore, an- injunction is a proper

The substance was highly acidic and therefore constituted a
hazardous waste. The fact that the defendants may not have known
of ita acidic qualities or that it was hazardous doez not constitute

a defense to their action. State ex rel. Brown v. Daytcn Malleable,

of the fine to be imposed.

The first issue that must, _be addressed 13 ‘the plaintiff'
disposing of any hazardous waste at any facility, or in any manner .

Such an injunction should be iasued if the evidence shows that the.

and Health Care, Inc., 55 Ohao St Zd Sl (1978).‘ In this case

The defandants did dispose of tha acid

remedy in order to insure,thaththe.defendants;ref:ain from dumpingf
hazaxdous waste in the future. -

The second issue iz to dqtermine the amcunt of the fine that
should be imposed for the viclation which cccurred. ' The statute
provides for a ten thousand dollar per day maximum fine but establisha:

no minimum fine. All parties essentially agree that the violation

N
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only existed for the period of one day. The evidence alac shows
that the defendants were .not so much wanton and reckless as
nagirigent. The contents of the carboys were not adsgGuately checked
bafore they were dumped, and the dumping itself was rather haphazard,
On the other hand, after the EPA inspectors had informed them that
';thq'dnmﬁiﬁé'may have Violafad-ihé haxa?doﬁs*ﬁaste statute, the
défendahts ware mbst cooperative in attempting to clean up the site.
*The evidence showed that there was no actual harm to the environment
as a result of the dumping. .Purthermore, the defendants had no -
previous viclation of EBPA regulations or envircnmental statutes.

In short, the defendants can in no way be labeled as hard-core
polluters. Nevertﬁeless,,the fine musﬁ be of sufficient éiie to
‘insure ‘that the deféndanta.ﬁill‘not‘be,tempted to violate the

hazardous waste law in the futureof Thexafore, the fine will be set

. '_‘-:‘-\.\

<RECOMMENDATION

L

In conclusion therafore Lt is~ th; récéémeﬁdation of this
7fé£eree thatz‘ |
| 1. that the defendants he enjoined from disposing of any
hazardous waste at any facility, or in any manner other than is
allowed by Chapter 3734 of tha Ohio Ravised Code;
2, that the defendant American Carco Corporation be fined

in tha amount of $500;
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3. that the defendant Wayne Maggard be fined in the amount of
$50; and,
4, that ths cost of thisg action be paid by the defendant
American Carco Corporation.
Counsel are referred to Giv. R. .53 and Rule 2.51 of the Rules
g;ffﬁhe Mpqﬁgomsry COuntngommonLEIeas.Cpurt;regarding thé £filing of |

fcbjectidns to the referee's xreport. . ..

- ’ " *» . B -

'Dennis J. Turner, Referee Pro Tempore?

This referas's report wag served upon_counsel, namad below,
' by regular mail on this .date .of . filing.

Terrence M. Fay/Monica Fries, co~counsel for plaintiff ' -
Assistant Attorneys General @ .. .. B R e e T
Eavironmental Law Section. .

30 BE. Broad St., 17th Floor, Columbus,_Ohio .93215

V*Joseph P.-Buchanan, attOIQﬁY\fOr d°f°nd‘nt°
2580 Kettering Towex::‘ ton :




