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OPINIONS OF THE ATTORNEY GENERAL FROM JANLUARY 1, 1908, TO
JANUARY 1, 1909

(To the Governor)

NOTARY PUBLIC—BOND.

Notary public must file a copy of his bond with clerk of common pleas court
of county; governor not obliged to furnish blanks for such copies,

May 18th, 1908.

Hox. Axprew L. Harris, Governor of Ohio, Columbus, Ohio.

DeAR Sir:—Your communication is received in which you inquire whether
or not under section 112 of the Revised Statutes it is necessary for a notary
public to file a copy of his bond in the office of the clerk of the court of com-
mon pleas of the county in which he resides.

In reply I beg to say, section 112 of the Revised Statutes is as follows:

“Each notary public so appointed and commissioned shall hold his
office for the term of three years (if so long he behave well) unless his
commission shall be revoked, and before entering upon the duties of his
office he shall give bond to the state of Ohio in the sum of fifteen hun-
dred dollars, with sureties to be approved by the governor, conditioned
for the faithful discharge of the duties of the office, @ copy of which
bond shall bhe filed in the office of the cleirk of the court of common pleas
of the county in which he resides, and of each county for which he
shall have been appointed. And he shall take and subscribe an oath to
be endorsed on his commission.”

This section plainly provides for the filing of a copy of the bond in the of-
fice of the clerk of the court of common pleas of the county in which he re-
sides. No duty is imposed, however, upon the governor or the state of Ohio to
furnish a copy of said bond for such filing purpose.

Yours very truly, .
‘W. H. MILLER,
Assistant Altorney General.

GOVERNOR—POWER OF REMOVAL FOR CAUSE.

Governor's power to remove appointive officer for cause is limited as to such
cause to acts affecting the discharge of the duties of the office from which he is
to be removed.

September 10th, 1908.

Ho~. ANprew L. Hagrris, Goverior of Ohio.
DeAn Sik:—Your communication of this date is receved in which you sub-
mit the following statement of facts:
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Mr. C. H. Ganson, of Champaign county, who was a member of the state
board of agriculture prior to the passage of the act of May 1st, 1908 (99 O. L.
592a), was appointed a member of the reorganized board under the provisions
of sa.d act.

The Colored American Independent League of Columbus has passed a reso-
lution (a copy of which is enclosed) making certain charges against the said
C. H. Ganson in connection with a lynching which took place at Urbana while
he was mayor of that city, and requesting that you, as governor, demand his
resignation as a member of the state board of agriculture.

That you are not informed as to the truth of the charges against the said
C. H. Ganson while mayor of Urbana, but assuming them to be true, you re-
quest an opinion as to your powers in the premises.

In reply I beg to say the act providing for the reorganization of the Ohio
state board of agriculture, passed by the last legislature, is in part as follows:

“Not later than May 15 the governor shall appoint, by and with the
advice and consent of the senate, ten persons who shall constitute a board
to be known as ‘The Ohio State Board of Agriculture,” whose term of office
shall be for five years, except that of those first appointed under this
act, two, each, shall hold office respectively for one, two, three, four and
five years from February 1, 1908; the terms to be fixed by the governor
in their commissions; and thereafter the governor shall annually ap-
point two members. The governor shall have the power and right to
remove a member or members at any time.”

Under the above provision the governor shall appoint members of the Ohio
state board of agriculture by and with the advice and consent of the senate,
and while this aci expressly gives the power and right to the governor to re-
move a member or members at any time, yet the governor in exercising the
power of removal will be required to comply with the provisions of section 12¢
R. S., by reason of the fact that the members of the Ohio state board of agri-
culture are only appointed by and with the advice and consent of the senate.

Section 12¢ R. S. contains the following provision:

“Any officer who holds his office by appointment of the governor,
by and with the advice and consent of the senate, may, when not other-
wise provided by law, if it be found that he is inefficient or derelict in
the discharge of his duties, or that he has used his office corruptly, be
removed from office by the governor, by and with the advice and consent
of the senate; and, if in the recess of the senate the governor be satis-
fied that such officer is inefficient or derelict or corrupt as aforesaid, he
may suspend such officer from his office and report the facts to the
senate at its next session; and, if in such report, the senate so advise
and consent, such officer shall be removed, but otherwise he shall be
restored to his office.”

Inasmuch as the charges contained in the resolution submitted do not re-
late to the official conduct of the said C. H. Ganson as a member of the Ohio
state board of agriculture, but refer to acts committed by him several years
past while mayor of the city of Urbana, I am of the opinion that you are with-
out authority under the above provisions of section 12a R. S. to cause either
his suspension or removal upon the charges contained in said resolution.

Yours very truly,
W. H. MILLER,
Assistant Altorney General.
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BENEVOLENT INSTITUTIONS— SUPPLIES.

Supplies for benevolent institution wmuvst be purchased from penitentiary or
state reformatory if made therein; compelitire Lids ot required frouw such
penal institutions, but are required fron all othe, sellers.

October 6th, 1908.

Hox~. Axprew L. HArrIis, Governor of Ohiq.

Dear Sie:—I am in receipt of your letter of October 6th, in which you
inquire whether or not the provisions of law requiring that certain
supplies used by state institutions be purchased from the state reformatory or
penitentiary have been repealed by the act of the general assembly, which pro-
. vides that supplies for state institutions are to be purchased by competitive bid-
ding.

In reply thereto I desire to say that by an act of the general assembly
passed March 20th, 1906 (98 O. L., p. 177), the employment of convict labor was
abolished, and the board of managers of the Ohio penitentiary and the board
of managers of the Ohio state reformatory were authorized to install a system
whereby the inmates of said institutions were to perform labor in the manu-
facture and production of supplies for said institutions and for the state, its
political divisions, and other institutions. Section 9 of that act provides:

“No articles or supplies manufactured under the provisions of this
act by the labor of convicts of the penitentiary or Ohio state reform-
atory, shall be purchased from ‘any other source for the state or its in-
stitutions; unless the board of managers of the penitentiary and of the
Ohio state reformatory shall first certify, on requisition made to them,
that the same cannot be furnished; but all requisitions shall be honored
to such extent as may be possible.”

By an act of the general assembly passed May 9th, 1908 (99 O. L., p. 382),
it was made the duty of the board of trustees and the managers of the various
state benevolent and correctional institutions to make specific rules and regu-
lations to provide a system whereby the supplies for said institutions were to
be purchased by competitive bidding, and it was made the duty of the superin-
tendents of those institutions to purchase the supplies in accordance with such
rules and regulations adopted by the board.

In my opinion there is nothing in this last act which repeals, by implica-
tion, section 9 of the first named act and the two acts are not in conflict. These
acts should be so construed as to require the various institutions to purchase
their supplies at competitive bidding unless such articles are manufactured at
the Ohio penitentiary or Ohio state reformatory, and then it becomes the duty
of any of said institutions to make requisition upon these penal institutions
for any supplies which it needs, and which are produced or manufactured by
convict labor, as provided by law.

It is my opinion that the Ohio penitentiary and the Ohio state reformatory
are not required to submit bids to the various institutions for supplies which
they manufacture, nor have any of such institutions authority to purchase
either by competitive bidding, or otherwise, any such supplies unless the same
cannot be furnished by the Ohio penitentiary or the Ohio state reformatory.

Very truly yours,
W. H. MILLER,
Assistant Attoruey General.
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(To the Secretary of State)

ARTICLES OF INCORPORATION—PURPOSE CLAUSE.

Authority to conduct general manufacturing and mercantile business may
not be joined with authority to manufacture certain articles.
Articles of incorporation of the V. & W. Up-Hang Company dzsapproved

January 3d, 1908.
o
Hox~. Carmr A. THOMPSON, Secretary of State, Columbus, Ohio.

DEAR SIr:—I return herewith the articles of incorporation of the V. & W.
Up-Hang Company, which you have submitted to this department for an opin-
ion as to the legality of the purpose clause contained therein.

Such purpose clause is as follows:

“Said corporation is formed for the purpose of manufacturing,
selling and distributing the Kros-Lox Up-Hang, and to engage in a gen-
eral manufacturing and mercantile business.”

In its present form the foregoing purpose clause violates section 3235 of
the Revised Statutes in that it contemplates that the corporation is to be
formed for multiple purposes. It has been frequently held that the purpose for
which a corporation is formed must be stated with clearness. The statute re-
quires the specification of the business, and it is not a compliance with the law
to state that the company is formed to do a general manufacturing and mer-
cantile business following that with a specific purpose of manufacturing and
selling a certain article. (Marshall on Corporations, page 98.)

I therefore return the same not approved, and advise that until such modi-
fication be made therein as will comply with the foregoing, you do not file or
record the same.

Very truly yours,
Wani H. ELLIS,
Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE.

Authority to manufacture all articles capable of being produced from cer-
tain raw material may not be granted.
Articles of incorporation of the Lima Brake-Shoe Company disapproved.

January 3d, 1908.

Hox. CarMI A. TooyprsoyN, Secretary of State, Columbus, Ohio.

DEARr Sir:—I herewith return the articles of incorporation of the Lima
Brake Shoe Company, which you have referred to this department for an opin-
ion as to the legality of the purpose clause contained therein. Such purpose
clause is as follows:

“Said corporation is formed for the purpose of manufacturing and
placing upon the market brake-shoes for car wheels, and all other com-
modities that may be manufactured from artificial wood or substitute
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material and sold at a profit; and all other articles that may be manu-
factured from wood and sold at a profit; and for the further purpose of
carrying on the business of a foundry and machine shop, for purchas-
ing and owning necessary real estate, buildings, machinery, tools, fix-
tures, supplies for manufacturing and selling the products of sald fac-
tory, mill, foundry and machine shop, including iron and steel castings or
forgings, or mouldings, castings or forgings of other metal or material,
and generally to he carried on a manufactory for the purpose of making
and placing upon the market commodities that may be manufactured
from artificial wood or substitute material, or from any of the metals
known to trade or commerce.”

In my opinion said purpose clause is violative of section 3235 R. S, in ils
present form, and it should be made more definite as to the articles to he manu-
factured. After specifically mentioning hrake-shoes for car wheels there is
contained the following language: “And all other articles that may be manu-
factured from wood and sold at a profit.” 'This is too indefinite. The purpose
for which a company is formed must be stated with clearness. The statute re-
quires the specification of the business, and it is not a compliance with the law
to state that a company is formed to manufacture articles from wood that may
be sold at a profit. (In re Crown Bank L. R. 4 Ch. Div. 634 (1850); State ex rel.
v. Central, ete.,, Association, 29 0. S. 399; Marshall on Private Corporations,
page 98.)

I therefore return the same to you, advising that until the same be modi-
fied in the particulars above cited you do not file or record the same.

Very truly yours,
Wane H. ELLIS,
Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE.

Public service corporation may be authorized to furnish light and iwcater.
Purposes which may be consolidated inay be authorized in the first instance.
Articles of incorporation of the Union Light and Water Company approved.

January 9th, 1900.

Hox. CARMI A. Tuoxrsox, Secretary of State, Coluinbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of the 9th inst., en-
closing the articles of the Union Light and Water Company, which you have
referred to this department for an opinion as to the legality of the purpose
clause contained therein.

TUniting in one purpose clause that of furnishing electricity for lighting
and water for domestic and other purposes is authorized by the act of April
23d, 1904 (97 O. L. 281), being section 2485a of the Revised Statutes, as amended.
That statute confers the authority to consolidate light, power, water, heating,
inclincd movable or rolling road companies, which are doing business in the
same municipal corporation, or which are incorporated and organized for the
purpose of doing business in the same municipal corporation. It expressly
mentions that any two or more of the companies mentioned in section 2478 may
be so consolidated.

Pursuant to an opinion of this department, when it is proper to organize
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two separate corporations and combine them it would be lawful to organize
them for the same joint purposes in the first instance, thereby permitting to be
done directly that which is authorized to be done indirectly.

I therefore approve the purpose clause contained in the articles referred
to and return the same herewith.

Very truly yours,
‘WabE H. Erris,
Attorney General.

ARTICLES OF INCORPORATION—PURPOSE.

Real estate company may not be authorized to conduct general agency busi-
ness.
Articles of incorporation of the George W. Thomas Company disapproved.

-

January 224, 1908.

Hox. Cara1 A. Traompsox, Secretary of State, Columbus, Ohio.

DeEar SIir:—Acknowledging the receipt of the articles of incorporation of
the George W. Thomas Company, accompanying your letter of the 18th inst.,
I beg to advise that the purpose clause thereof eviderces an intention to create
a real estate corporation pursuant to the provisions of section 3235 R. S., which
by the provisions of that statute should be limited to twenty-five years. Other
powers are included therein, such as “to maintain and conduct a general real
estate agency and broker’s business,” and in general terms a general agency
business. The purpose of buying or selling real estate must expire by limita-
tion in twenty-five years from the date of the articles of incorporation, hut the
powers of a general agency or brokerage corporation are without limitation.

It is my opinion that these several powers should not be combined in one
corporation. I advise that until such alteration he made therein as to comply
with this view, the same be not filed or recorded.

Very truly yours,
‘Wape H. ELL1s,
Attorney General.

ARTICLES OF INCORFPORATION.

Corporation may be formed to conduct loan business.
Articles of incorporation of the Security Company approved.

January 27th, 1908.

Hox. Caryr A. TuoMxPsoN, Secretary of State, Columbus, Ohio:

Dear Sir:—Replying to your letter relative to the articles of incorporation
of the Security Company, 1 beg to say that the purpose clause therein set forth
evidences the intention of creating a corporation for the purpose of making
loans secured by mortgages on personal property as specified in section 3806
R. S. By authority of that section such company may be authorized under the
general incorporation laws of this state.

I find that the articles in queslion comply with the provisions of that sec-
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tion, and I therefore return them to you together with the check for $30.00
thereto attached. As such corporation is not a bank, pursuant to the provi-
sions of section 3767 R. S., it does not require the indorsement of approval of
the attorney gcneral thereon.
Very truly yours,
Wane H. ELris,
Attorney General.

ARTICLES OF INCORPORATION—CENTRAL ORGANIZATION OF
FRATERNAL ORDER.

Articles of incorporation of central organization of association haviig subor-
dinate lodges or chapters must state names aitd resideilces of principal officers.

Articles of incorporation of the Boheinign Roinan Catholic Benevolent
Women's Union disapproved.

February 6th, 1908.

Hox. Carm1 A. Troapsoxs, Secretary of State, Columbits, Ohio.

Dear Sir:—I1 acknowledge receipt of the articles of incorporation of the
Bohemian Roman Catholic Benevolent Women’s Union, under the auspices of
our Lady of Lourdes, concerning which you have asked an opinion of this de-
partment as to the legality of the purpose clause and the proper fee to be
charged by your department for the filing of the same. The purpose clause in
question is as follows:

Said corporation is formed for the purpose of combining all Bohe-
mian Roman Catholic Women of good moral character and good bodily
health into one strong union, whose duty it shall be to promote the
advancement of the Roman Catholic religion and see that its members
fulfill the duties prescribed by the Roman Catholic church; it shall also
advocate the use of the mother language and uphold and patronize
the Roman Catholic schools, give moral and physical aid to all its mem-
bers and to organize societies in places where there are no branches of
this organization; to provide by assessment a ‘“widower and orphan”
fund for the purpose of paying the heirs (after obtaining sufficient
proof of the death of a member) a.sum amounting to no more than
stated on certificate of membership of deceased member.

All subordinate and branch societ.es are permitted to form a fund
for the benefit and protection of their sick members. However, the
union will not bind itself or be responsible for any debts or liabilities
incurred by any action on the part of said subordinate branch societies.
All meet.ngs and correspondence of the union or its subordinates shall
be conducted in the Bohemian language.

This organization reserves the right to regulate the assessment as
well as its laws, and can exact the obedience of its constitution and by-
laws from its members, subordinate societies and branches.

I am not advised by the articles of incorporation, nor the letter of the coun-
sel accompany.ng the same, as to the specific section of the Revised Statutes
under which it is c¢laimed such corporation is organized. But from the form
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adopted it is apparent that it is not a fraternal beneficiary association, as de-
fined by section (3631.11) et seq. Revised Statutes, and the limitations of the
fraternal beneficiary act (92 O. L. 360; 97 O. L. 433) do not apply thereto.

These and similar associations are recognized by the following sections of
the Revised Statutes: Sections (3631-23p), 3631a, par. 5 of section 3236, par. 5,
section 148a. If such association is proposed to be organized under paragraph
5, section 3236 R. S., which I assume, it should state in its articles the name
and place of residence of its principal officers, as required by the following lan-
guage:

“Such association must name in its articles of incorporation the
place where it is to be located, or where its principal business is to be
transacted at the time of its incorporation, with the name and place of
residence of its then principal officers.”

I am of the opinion that the proper fee to be charged for filing such articles
is that contained in par. 5 of section 148a, to-wit: $2.00.

Subject to this criticism I think the purpose clause contained in such arti-
cles is lawful.

I herewith return the articles of incorporation together with the check of
J. J. Sacha for $2.00, and his letter accompanying the same.

Very truly yours,
WaADE H. ELLIS,
Attorney General.

ARTICLES OF INCORPORATION—MUTUAL INSURANCE COMPANY.

Articles of incorporation of mutual fire insurance company must state that
members agree to be assessed specifically for incidental purposes, etc.

Articles of incorporation of the Tri-County Mutual Insurance Company dis-
approved.

February 6th, 1908.

Hox. Carnmr A. TmoampsoN, Secretary of State, Columbus, Ohio.

Dear SIir:—I acknowledge receipt of the articles of incorporation of the
Tri-County Mutual Insurance Company. By the purpose clause contained therein
it is provided that:

Said corporation is formed for the purpose of protection against loss
or damage by fire or lightning or wind storm.

Such form of association is provided for by sections 3686, 3687 R. S, and it
will be observed that the articles are required to contain a provision:

“By which those entering therein shall agree to be assessed specific-
ally for incidental purposes and for the payment of losses which occur
to its members.”

And shall also contain the kinds of property proposed to be insured, whether
business buildings, dwellings, outbuildings, ete.
For the reason that these articles do not contain the foregoing requirements,
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I return the same to you without my approval, together with a draft on the
First National Bank of Cleveland, Ohio, for $25.00, which is attached thereto.
Very truly yours,
Wabe H. ELuis,
Attoriney Geneial.

THE WHEELING & BELMONT BRIDGE COMPANY IS A FOREIGN
CORPORATION.

February 10, 1908.

Hox. Caryt A. TuoxrsoxN, Secretary of State, Columbus, Ohio.

DeAR SiR:—There has been pending in this department since 1904 a claim
against the Wheeling & Belmont Bridge Company of Wheeling, West Virginia.
It was originally certified by the secretary of state as a foreign corporation, but
during the investigation some doubt developed as to whether it should be
treated as a foreign or domestic corporation.

In this connection great care has been exercised to determine the exact facts
relating to the organization of this company with the result as follows:

On February 17, 1816, the general assembly of the state of Virginia passed
a special act entitled “An act incorporating a company to erect a toll bridge
over the Ohio river at Wheeling,” by the terms of which there was conferred
upon Noah Zane and his associates the powers of a body politic and corporate,
under the name and style of “The Wheeling & Belmont Bridge Company,” for
the purpose of erecting a toll bridge across the Ohio river at Wheeling. The
capital stock was fixed at $200,000, divided into 8,000 shares of $25.00 each.

The act contained the following provision:

“20. This act shall be in force so soon as the assent of the legisla-
ture of the state of Ohio to its provisions shall have been obtained.”

On December 30, 1816, the general assembly of the state of Ohjo passed an
act entitled “An act giving the assent of the state to the crection of a toll
bridge across the Ohio river at Wheeling.” (15 Ohio L. 14.)

Referring to the passage, by the state of Virginia, of the act above referred
to, the Ohio act recognized and declared the Wheeling & Belmont Bridge Com-
pany to be a body corporate and politic “within this state,” with all the powers
and privileges and subject to all the restrictions of the Virginia act “to the
provisions of which act the general assembly of the state of Ohio do hereby as-
sent as fully and completely as if the same were herein particularly cited.”

The Ohio act contained the following additional provision:

“Provided, the same shall be completed within ten years from and
after the passage of this act.”

On February 18, 1830, the gencral assembly of the state of Ohio passed a
further act entitled “An act to revive an act entitled ‘An act giving the assent
of this state to the erection of a toll bridge across the Ohio river at Wheeling.’”
(28 Ohio L. 39.)

This act provided that the former act, setting forth its title, “be revived
and continued in force for ten years from and after the passage hereof.”

The acts of December 30, 1816, and February 18, 1830, are the only acts of
the Ohio general assembly that had any relation to the Wheeling & Belmont
Bridge Company, and comprise the entire Ohio legislation with regard to that
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company, or any bridge company at Wheeling, excepting one or two joint reso-
lutions submitted to the congress of the United States.

It will be noted that by the act of December 30, 1816, the assent of the state
of Ohio to the provisions of the Virginia act of February 17, 1816, and the
granting of the corporate rights, were made to depend upon the requirement
that the bridge should be completed by the company within ten years from the
date of the adoption of the Ohio act.

The Ohio act of February 18, 1820, revives the act of 1816, a thing possible
to do under the constitution of 1802, for the period of ten years from the date
of the act of 1830. In other words, in order that the Ohio legislation should
have any force or effect, the condition subsequent therein required must have
been performed, to-wit, the completion of the bridge by the company on or be-
fore February 18, 1840.

As a matter of fact the bridge company did not build, nor did it have, a
bridge across the Ohio river at Wheeling, until the year 1847. And that bridge
was built by private individual enterprise and not by the Wheeling & Belmont
Bridge Company.

There is nothing, on record or elsewhere, to show that Noah Zane, to whom
and whose associates the original powers were granted by the original act of
Virginiia, in 1816, ever did anything in pursuance of said act, and on the con-
trary, the records show that they did not.

There is on record, in the office of the clerk of the county court of Ohio
county, West Virginia, an agreement dated November 13, 1835, which was after
Noah Zane’s death, between the sons of Noah Zane, Daniel Zane and Ebenezer
Zane, in which it is recited that Daniel Zane has contracted with one, William
LeBaron, for the construction, by him, of a bridge across the west channel of
the Ohio river; that the Wheeling & Belmont Bridge Company was not yet
organized and was nof legally able to contract. The contract provided that
Ebenezer Zane should assume and become responsible for one-half the contract
price, the other one-half to be paid by Daniel Zane.

The two Zanes, Daniel and Ebenezer, were the owners of the greater part
of Wheeling Island. They owned lLoth the banks of the river on the west side
of said island, and on the Ohio shore, and the abutments of any bridge would ~
have to be upon their land or land acquired from them, or either of them.

No conveyance of any lands for abutments, or for any other purpose, to
any bridge company, by the Zanes or either of them, appear of record in Ohio
county, West Virginia, until the year 1847, and then only the conveyance herein-
after referred to of Moore & List, trustees, and Daniel Zane to the Wheeling &
Belmont Bridge Company. i

On November 27, 1838, Ebenezer Zane executed and delivered to Henry
Moore and James C. Johnston, his deed of trust, whereby he assigned and con-
veyed to them as trustee for the benefit of his creditors, all of his property.

On September 10, 1845, Daniel Zane executed and delivered to Daniel C.
List a like deed of trust of all his property.

Early in the year of 1847 a number of public-spirited citizens of Wheeling
met and determined to do something toward getting bridges across the Ohio
river at Wheeling; the old The Wheeling & Belmont Bridge Company had, and
could then do nothing, its corporate powers having lapsed by reason of non-
organization and non-user. As a matter of fact its powers had never heen used
or exercised at all. A committee was appointed which proceeded to Richmond
and secured the passage by the general assembly of Virginia, March 19, 1847,
of an act entitled “An act to revive and amend an act entitled an act incor-
porating a company to erect a toll bridge over the Ohfio river at Wheeling,
passed February 17, 1816, and the act amendatory of said act passed March
10, 1836.”
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The act of 1847, in terms undertaking to revive and continue in force the
old act, except such portions thereof as were repealed, was, in effect, a new
act of incorporation of a company under the same name—omitting “The"—;
providing for the acquirement by the company, then created, of the bridge
across the west channel of the Ohio river, and providing, that after the doing
of certain things “the said Wheeling & Belmont Bridge Company shall be
deemed to be completely organized as a body politic, in full possession of all
the rights, privileges and powers conferred on the same company by the said
acts hereby revived,” thus recognizing that the old company was dead, and
that nothing could be done except in pursuance and by virtue of the new Vir-
ginia enactment of 1847, and the authority by ‘it conferred.

The act provided that the capital stock might be any amount not exceed-
ing $135,000, over and above the amount which might be appropriated or re-
served in money or stock to “pay for the said bridge,” thus recognizing the fact
that the bridge then existing had not been built by, and that it was not then
owned by the Wheeling & Belmont Bridge Company. The act provided for a
board of managers of nine persons instead of thirteen as directed by the original
act. The council of the city of Wheeling was authorized to purchase for the
city 2,000 shares of stock in the company and issue the bonds of the city to
pay therefor. The directors of the Northwestern Bank of Virginia were author-
ized to purchase for that bank 1,000 shares of the capital stock of the company,
and the directors of the Merchants’ and Mechanics’ Bank of Wheeling were
likewise authorized to purchase 1,000 shares of the stock of the company.

The next record is that of an indenture, dated September 20, 1847, between
Henry Moore (acting in that behalf as trustee under and by virtue of the deed
of trust from Ebenezer Zane to said Moore and James C. Johnston of date
September 27, 1838), Daniel C. List (acting in that behalf as trustee under and
by virtue of the deed of trust from Daniel Zane, bearing date September 10,
1845), Daniel Zane, individually, and the Wheeling & Belmont Bridge Com-
pany. In consideration of $64,000 paid by the bridge company (that is to say,
$32,000 paid to Moorc as trustee, and the iike amount of $32,000 paid to saicl
trustee List, and Daniel Zane, receipt of which was acknowledged), the grant-
ors, granted, bargained and sold to the bridge company and its assigns, ‘“the
bridge heretofore erected across the west branch of the Ohio river from the
town of Bridgeport, in Belmont county, in the state of Ohio, to the island lying
opposite said city of Wheeling, with all and singular the abutments, piers,
landings, embankments, tollhouses and appurtenances of said bridge and the
land on which the same are built.”

This conveyance was of the land that had been previously conveyed to said
trustee for the benefit of creditors, by the Zanes, namely, their individual prop-
erty; the conveyance of 1847 to the bridge company is of the bridge itself,
abutments, embankments, piers, etc.—not of grantors’ shares in a bridge com-
pany or interests therein.

The original and earlier minute book of the company is still in its posses-
sion. The first entry in it relates to a meeting held in the council chamber of
the city of Wheeling, May 14, 1847, of the board of managers for the purpose of
organizing. After the organization was perfected by the election of officers a
report of the proceedings of stockholders, held the preceding day, was sub-
mitted, from which it appeared that the stockholders had met and elected a
board of managers. Rules and regulations were adopted and other business
transacted.

In 1852 an act was passed by the general assembly of the state of Virginia
entitled “An act to enable the Wheeling & Belmont Bridge Company to raise
money by an issue of new stock or by loan.” The act provided that the author-
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ized capital stock should be $300,000, and that bonds to the amount of $100,000
might be issued. The present capital stock paid in, of the company, is $294,000
and the company has issued bonds to the amount of $50,000.

It is to be noted that the Ohio act of 1830, as stated supra, is the last Ohio
legislation on the subject.

This company never held any of its directors’ or stockholders’ meetings
outside the states of Virginia and West Virginia, and never considered that it
derived any powers from the state of Ohio, but always considered itself solely
a Virginia corporation.

The foregoing statement may be thus summarized: The bridge across the
west channel was built by private individuals, Daniel and Ebenezer Zane; was
acquired, not from any company but from said individuals, by the Wheeling
& Belmont Bridge Company; was acquired in 1847 by that company, seven
years after the expiration of the time limitation of the last Ohio act on the
subject, and was acquired only then in pursuance of authority derived from an
entirely new Virginia act, to-wit, that of 1847, and by virtue of the Virginia act
alone; the company created in 1816, and as to which company alone there was
any concurring legislation by the state of Ohio, was never organized, never held
any meetings, was never in a position to have built a bridge, did not in point
of fact build any bridge; no bridge company at Wheeling ever had a bridge
across the Ohio mver until the year 1847, and then in pursuance of the act of
that year; Virginia acts ‘subsequent even to 1847 have materially altered the
company’s powers, while there never has been any Ohio enactment on the sub-
ject since the aforementioned act of February 18, 1830, except resolutions sub-
mitted to congress of the United States, and the company never did anything
indicating that it was other than solely a Virginia corporation.

From this statement of fact it is my opinion that the Wheeling & Belmont
Bridge Company has no powers which it has derived from any special act of
the general assembly of Ohio, but that on the other hand, it is a foreign cor-
poration doing business in this state and therefore liable as other foreign cor-
porations.

In this connection it appears from your record that the company has now
complied with sections 148¢ and 148d and filed annual reports for the years 1906
and 1907. I enclose herewith additional reports covering the years 1902, 1903,
1904 and 1905 and their check for $40 in payment of the fee for filing same.

Very truly yours,
. ‘WanE H. EL1L1s,
Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE.

Public service corporation desiring to furnish electricity and water must
limit such business to a single municipality.

Articles of incorporation of the Coshocton Public Service Company disap-
proved.

February 19, 1908.

Hox. Cardr A. TmompsoN, Secretary of State, Columbus, Ohio.

Dear Sir:—I1 beg to acknowledge the receipt of the articles of incorporation
of the Coshocton Public Service Company, which you have transmitted to this
department for an opinion as to the legality of the purpose clause contained
therein. .
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‘f'he articles provide for producing, purchasing, selling and distributing
electric current, natural and artificial gas and steam and hot water for the
purpose ot light, heat and power, o any of them. It specifically provides for
constructing and maintaining poles, wires, conduits and appliances, pipes and
pipe lines and all the necessary adjuncts for distributing light, heat and power.
It further provides tor lighting streets, avenues, public and private places an/l
buildings by any of the means mentioned. Certa:in other provisions are men-
tioned there, which il is unnecessary to consider.

Counsel who prepared these articles evidently sought to invoke the power
contained in section 2485a Revised Statutes (97 O. L. 281), which is as follows:

“Any two or more of the companies mentioned in section 2478 or an
electric light and power company and any water company or any heat-
ing company, which are doing business in the same municipal corpora-
tion or which are incorporated and organized for the purpose of doing
business in the same municipal corporation, may consolidate into a
single corporation in the same manner and with the same effect as
provided for the consolidation of railroad companies in sections 3381,
3382, 3383, 3384, 3385, 3386, 3387, 3388, 3390, 3391 and 3392 of the Revised
Statutes, and any and all acts amendatory and supplementary to said
sections.”

It will be observed from the foregoing that authority is given to combine
any two or more of the companies therein mentioned, but that right is limited
to those companies which are “organized for the purpose of doing business in
the same municipal corporation.” It is the opinion of this department that
when the statute authorizes the consolidation into a single corporation of va-
rious other corporations, such declaration on the part of the general assembly
is tantamount to authorizing the creation of a single corporation for the several
purposes enjoyed by the separate corporations which may be combined there-
under. The authorily is therefore conferred by the act to consolidate into a
single corporation the companies mentioned in sections 2478 and 2485a¢ R. S., but
the articles which so provide must declare that all such combined purposes or
businesses are to be engaged in “in the same municipal corporation.”

The incidental powers of purchasing, leasing or otherwise acquiring real
estate and personal property, and of obtaining, registering, ete., patents used in
connection with the business of such corporation need not be specifically men-
tioned under the head of the purposes of the company. The rule regarding
the same, as heretofore stated by this department, is, that it is improper
to state under the head of the purpose of the company all the incidental
powers such as it would necessarily have by general law. (People ex rel. v.
Gas Co., 130 IIL. 268; Wendell v. State, 62 Wis. 300; In re Gas Co., 4th Pa.
Dist. Rep. 349.)

For the reason that the articles in question do not comply with the fore-
going requirements, I return the same to you advising that until they be so
modified as to comport therewith, the same be not filed or recorded by you.

Very truly yours,
‘Wape H. ELLis,
Attoriney General.
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ARTICLES OF INCORPORATION OF THE HOLDEN CO-OPERATIVE COM-
PANY DISAPPROVED.

February 22, 1908.

Hox. Carm1 A. TironmrsoN, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your favor containing the arti-
cles of incorporation of the Holden Co Operative Company, upon which you re-
quest the opinion of this department as to the legality of the purpose clause
contained therein.

I return the same to you without my approval for the reason that it attempts
to confer upon such corporation the right to sell all merchantable articles “at
wholesale and retail.”

In my opinion this would violate section 3235 Revised Statutes, providing
that a corporation shall have but a single purpose.

I therefore advise that until the articles be so modified as to comply with
the foregoing that you do not file or record the same,

Very truly yours,
WabpE H. ELLIS,
Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE.

Training school for nurses may be authorized under geéneral corporation
act to issue certificates of completion of prescribed courses.

Articles of incorporation of the Canfield-White Training School for Nurses
approved. -

March 6th, 1908.

Hox. Carair A. TionrsoxN, Secretary of State, Columbus, Ohio.

Dear Sir:—Replying to your recent letter regarding the articles of incor-
poration of the Canfield-White Training School for Nurses, I beg to advise that
the purpose clause contained therein, to-wit: “To train and educate women to
become nurses and to grant them certificates as trained nurses,” does not con-
stitute such proposed corporation a college or institution of learning as defined
in sections 3726, etc., R. S.

In my opinion a corporation may be formed for the instruction of nurses
in the treatment of disease and in hygiene, and as an incident thereto it may
grant to the individuals who have taken the prescribed course of training a
cerfificate evidencing such fact, but such certificate is in no sense a diploma or
degree as issued by schools and universities. It follows therefrom that such
corporation need not file a schedule of property as provided for by universities,
colleges and other schools of learning

I return the articles and the $2.00 silver certificate attached thereto, together
with the letters of the attorneys representing the incorporators, with the advice
that the articles be filed and recorded as provided by law.

Very truly yours,
WanE H. ELLIS,
Attorney General.
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BANK MAY HAVE PREFERRED STOCK.

March 17th, 1908.

Hox. CarMI A. TnompsoXN, Secretary of State, Columbus, Ohio.

Drar SIr:—Replying to yours of recent date presenting the question as to
whether a bank organized under the laws of Ohio can have preferred stock, I
beg to say that sect.ion 3235 R. S. provides that,

“If the organization is for profit, it must have a capital stock. Such
stock may consist of common and preferred or of common only, but at
no time shall the amount of preferred stock exceed two-thirds of the
actual ecapital paid in cash or property.”

In section 3269 R. S., it is provided that the provisions of the general
chapter on corporations do not apply when special provisions are made in any
of the special chapiers for incorporating companies.

There are no special provisions with regard to preferred stock of banks,
and so I am of the opinion that banks, subject to the limitations of other cor-
porations, may issue preferred stock.

Very truly yours,
Wane H. ELLis,
Attorney General.

BOND INVESTMENT COMPANY—WHAT IS.

Corporation engaged in business of selling investmment securities on install-
ment plan must comply with section 3821r.
In re American Guarainty Company of Chicago.

March 21st, 1908.

Hox. CarMr A. TromrsoN, Secretary of SNtate, Columbus, Ohio.

Deanr Sir:—I beg to acknowledge the receipt from your department of the
form of statement prescribed by you pursuant to the provisions of section 148«
R. S. having been made by the American Guaranty Company of Chicago and
filed in your department preliminary to such corporation engaging in business
in this state. The statement is accompanied by a draft for the sum of $10.00
drawn upon the National City Bank of New York City, and endorsed payable to
your order. It is further accompanied by certain literature of the American
Guaranty Company showing the form of contracts for bonds which this com-
pany is engaged in selling, and ifs manner of doing business.

The application for authority to do husiness in Ohio has, upon the request
of the company, been submitted by your department to this department for the
purpose of having it determined whether or not the business which such com-
pany purposes to engage in and carry on in this state brings it within the pro-
visions of an act of the general assembly of Ohio entitled: ‘“‘An act to provide
for the better protection of persons dealing with bond investment companies,”
otherwise known as section 3821r and section 3821z R. 8.

The counsel representing the American Guaranty Company has filed exten-

5—A. G.



66 ANNUAL REPORT

sive arguments in writing bearing upon the question submitted to this depart-
ment, and which have received my careful consideration.

The question of the authority of this company to do business in Ohio of the
character set out in its prospectus and application, is even broader than that
suggested by its counsel. It first involves an examination of section 148¢ and
section 148d of the Revised Statutes of Ohio as to whether the requirements of
those statutes have been complied with. Section 1484 R. S. prescribes that:

“No foreign stock corporation ¥ % % shall do business in this
state without first having procured from the secretary of state a cer-
tificate that it has complied with all the requirements of law to author-
ize it to do business in this state, and that the business of the corpora-
tion to be carried on in this state is such as can be lawfully carried on
by a corporation incorporated under the laws of this state for such or
similar business * * *,

“The secretary of state shall deliver such certificate to every such
corporation so complying with the requirements of the laws of this
state. * * * Before granting such certificate, the secretary of state
shall require every such foreign corporation to file in his office a sworn
copy of its charter or certificate of incorporation, and a statement under
its corporate seal particularly setting forth the amount of capital
stock, the business or objects of the corporation which it is engaged in
carrying on, or which it proposes to engage in or carry on within the
state, and a place within this state which is to be its principal place of
business, and designating fin the manner prescribed in the code of civil
procedure in this state, a person upon whom process against such cor-
poration may be served within this state.”

The copy of the charter or certificate of incorporation has not been filegd.
The form of contracts transmitted to me evidence that the contract, whatever
be the amount thereof, is sold to the holder “on the partial pavment or install-
ment plan.”” The business of this company will be the placing or selling of such
certificates. The contract itself provides that it is made “in consideration of the
application of ................ of ...l and the payment of $10.00
due ..., dayof .........c...... the receipt of which is hereby
acknowledged, and the further payment of the same amount to be made on the
fifth day of each and every month thereafter until payments for ..............
months shall have been made in all, after which the coupons hereto attached
will be countersigned on presentation.”

Of the various forms of contract submitted, each contains, in substance, the
foregoing provision. They only vary in the amount of the principal mentioned
therein and in the times of their maturity. While we have no judicial deter-
mination by the courts of this state as to the meaning of that portion of the
act above cited containing the language “partial payment or installment plan,”
yvet it seems clear that that character of business which lis prohibited within
this state, except upon full compliance with the requirements of the act above
cited, is embraced in the contracts referred to. Whether they be in strict legal
terminology “certificates, bonds or debentures” it is not necessary now to de-
termine, but they certainly are embraced within the more general language
used within such act, namely: “or other investments” of securities of any kind
or description, on the “partial payment or installment plan.” The plan of pay-
ment being by partial payments or installments constitutes the res forbidden by
the act, unless there has been full compliance therewith. The (ieposit with the
state treasury is made for the protection of the investor: in such investment
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securities. Without this deposit being made, there would be no security for
such investors, this company being a corporation of the state of Virginia, and
otherwise making no deposit within the state of Ohio to insure the payment
of the obligations thus entered into. In the case of State ex rel. Prout v. North-
western Trust Co., 72 Neb. 497, s. ¢. 101 N. W. Rep. 14, the supreme court of
Nebraska (1904) in construing an act of the general assembly of that state,
similar in nature to section 3821, et seq., said:

“If the organization of a corporation and its plan of doing business
involves receiving from each of its members a stated sum at stated in-
tervals until a specified amount is received from such members, and in-
vesting this money in property for the benefit of its members, it is an
installment investment company within the meaning of chapter 29, page
299, laws of 1903.”

Although the trust company under examination in the opinion above cited
did not in all respects measure up with the requirements of the companies de-
scribed in the act, yet the spirit of the act was construed to include those com-
panies engaged in the business of receiving from their members stated sums at
stated intervals until a specified amount is received. So in the contracts before us.
The business engaged in is selling investment securities on the partial payment
or installment plan, and it is therefore my opinion that such company should
make its deposit with the treasurer of state as required by the act in question,
and that it should qualify with the department of the superintendent of insui-
ance, and not through your department, as provided for by the exceptions con-
tained in section 148d R. S.

I therefore return to you the papers submitted to me as hereinbefore noted.

Very truly yours,
Wape H. ELLIS,
Atiorney General.

BUILDING AND LOAN ASSOCIATION—CAPITAL STOCK.

Par value of shares of stock of building aitd loan association may not exceed
$100.00.

Articles of incorporation of the Blue Ash Building and Loan Company
disapproved.

March 23d, 1908,

Hox. Carmt A. TromresoN, Secretary of State, Columbus, Ohio.

Dear Siw:—I have again given consideration to the articles of incorporation
of the Blue Ash Building and Loan Company presented by your department, and
upon which I have heretofore expressed the opinion that the shares of stock
therein should be limited to $100.00 each. It is true that the act authorizing
the creation of building and loan associations does not fix the size of the shares,
but it is the view of this department that as the shares of stock are made the
basis for loans, they should be of such size as would accommodate the greater
number of borrowing members and thus carry out the primary purpose of such
association.

Section (3836-3) R. S. forbids that any one person shall vote more than
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twenty shares in any such corporation, which fis for the express purpose of ex-
tending the control of such association to the largest number of members in-
stead of limiting it by increasing the size of the shares. )

Having reviewed the question presented by the inquiry of the building and
loan association, I adhere to the opinion formerly expressed by me, that the
size of the shares should be not greater than $100 each.

Very truly yours,
WapE H. Eruis,
Attorney General.

CORPORATION—FOREIGN—COMPLIANCE WITH LAWS OF OHIO.

Trust company of another state accepting in such stale trust involving
real estate situated in Ohio is not “doing business” in Ohio and need not com-
ply with sections 148¢ and 148d.

March 26th, 1908.

Ho~N. CarMI A. TaoMmpsoN, Secretary of State, Columbus, Ohio.

DEAR Sir:—You have submitted for an opinion the enclosed letter from
Drausin Wulslin, of Cincinnati, dated March 17th, 1908.

The facts stated are that a trust company organized and existing under the
laws of the state of New York, having its principal place of business in the city
of New York, is appointed trustee for minor children, residents of New York,
in an estate consisting partially of real estate located in Hamilton county, Ohio.

The inquiry made is, whether the trust company, in accepting this trust
and in taking title as trustee to this property, will become liable for compliance
with our foreign corporation laws relating to the doing of business by foreign
corporations in this state.

The provisions of section 148¢ have been judicially construed by our supreme
court. Section 148d was construed in the case of Toledo Commercial Co. v.
Glen Mfg. Co., 55 O. S. 217, in which it was held that the section “did not apply
to a foreign corporation whose business within the state consisted merely of
selling through traveling agents and delivering goods manufactured outside of
the state.”” In this opinion the court says:

“The holdings are numerous that it is the right of persons and of
corporations residing in one state to contract and sell their commodities
in another, unrestrained except where restraint is justified under the
police power. This rule does not deny the right of any state to impose
conditions upon the power of foreign corporations to establish them-
selves within its boundaries for the performance generally of their busi-
ness, involving the exercise of corporate franchises and powers.”

The trend of opinion has universally been to the effect that in order to
make a corporation liable, some act must be done which would clearly be the
exercise of a corporate power not interstate commerce; and also,

“That -the doing of a single act of business by a foreign corporation
does not constitute doing and carrying on of business within the mean-
ing of the statutory and constitutional provisions.”
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The obvious construction of this provision is that no foreign corporation
shall begin any business in the state for the purpose of pursuing or carrying
it on without compliance therewith;

“But to require such compliance as a prerequisite to the doing of a
single act of business, when there was no purpose to do any other busi-
ness or have a place of business in the state, would be unreasonable
and incongruous.”

Cooper Mfg. Co. v. Ferguson, 113 U. 8. 727.

In addition to the above holdings it has not been the policy of this state to
require compliance on the part of foreign corporations, under circumstances such
as those set out in the enclosed letter, and it is my opinion that this company may
be permitted to accept the trust and take title, as trustee, in this instance, with-
out becoming liable for compliance with section 148¢ and section 1484 of our
Revised Statutes.

Very truly yours,
WapE H. ELLIS,
Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE.

0il and gas development company may not be authorized to maintain and
operate pipe lines nor to deal generally in personal property.

Articles of incorporation of the Knox-Morrow Oil and Gas Company dis-
approved.

April 1st, 1908.

Hox. Carnr A. Tuomrsox, Secretary of State, Columbus, Ohio.

DEar Sir:—I beg to acknowledge the receipt of the articles of incorporation
of the Knox-Morrow Oil and Gas Company. You have submitted the same to
this department for an opinion as to the legality of the purpose clause contained
therein.

I express the opinion that the purpose clause violates section 3235 R. 8., in
that it seeks to assume the powers of a pipe line company and those of an oil
and gas development company, also of dealing in and disposing of personal
property, rights or privileges, which the corporation may think necessary for the
advantage of its business.”

The powers of pipe line companies are those mentioned in section 3878 Re-
vised Statutes, and it is only corporations of that character, so organized, which
possess the power of eminent domain. If the company in question desires to
construct a pipe line for the general transportation of oil, it should specifically
provide therefor as provided for by section 3878 R S. If it desires to construct
lines for the transportation of its own oil, the articles of incorporation should
specifically provide that such pipe lines are for the transportation of its own oil
and merely incidental to its own business. The distinction between the two be-
ing, that the former becomes a common carrier and the latter merely for the
transportation of the oil of the individual company.

The right to deal in and dispose of any personal property is an incidental
power of all private corporations, so long as such power is limited and made in-
cidental to the main purpose of the corporation, which is, that of doing an oil
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and gas business. This clause is too broad as now contained in the articles
referred to, because it confers upon the corporation the right to “deal in and
dispose of any personal property, rights or privileges which the corporation
may think necessary for the advantage of its business.”

Such a statement is too indefinite. (In re Crown Bank, L. R. Ch. Div. 634;
State ex rel. v. Central, etc., Ass'n, 29 O. S. 399; State ex rel. v. Taylor, 55 O.
S. 61.)

For the reason that the articles in question do not comply with these re-
quirements, I return them to you advising that until so amended as to comply
therewith you should not file or record the same.

Very truly yours,
WapeE H. ELLIS,
Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE—AMENDMENT.

Manufacturing company may not by amendment acquire power to construct
and maintain buildings or to deal in real estate.

Amendment to articles of incorporation of the J. F. Bender & Brothers
Company disapproved.

April 1st, 1908.

Hox. Cararr A. THoMPSON, Secretary of State, Columbdus, Ohio.

Drar Sik:—Yours of the 30th ult. received. With it you have submitted an
amendment to the articles of incorporation of the J. . Bender & Brothers Com-
pany, which amendment provides for a change of the corporate name of the
company and the purpose for which the corporation is formed.

Section 3238a of the Revised Statutes permits the adoption of amendments,

“So as to modify, enlarge and diminish the objects and purposes for
which it is formed; or so as to add thereto anything omitted from, or
which might lawfully have been provided for in such articles originally;
provided, however, that nothing in this supplementary section contained
shall authorize a corporation, by amendment, to increase or diminish
the amount of its capital stock; nor shall any corporation, by amend-
ment, change substantially the original purpose of its organization.”

This corporation provides in its amended purpose clause as follows:

“Said corporation is formed for the purpose of conducting the busi-
ness of buying and selling lumber and other building materials; for
carrying on a sash, door and blind manufactory, and manufacturing
therein for use or sale, all building materials and such other articles of
wood as are usually made in similar manufactories, and for construct-
ing, erecting, altering, repairing and maintaining buildings to be used
for hotels, theaters, storerooms, offices, warehouses, factories, dwellings
or other purposes, on its own real estate, or real estate owned by
others, and to acquire by purchase or lease, and to hold, use, mortgage,
lease and sell, any and all such real estate and personal property as may
be necessary for carrying on such business, and for doing all things in-
cident thereto.”



ATTUORNEY GENERAL 71

Its primary purpose is that of manufacturing. It is sought to add thereto
the further power of erecting and maintaining buildings used for hotels, the-
aters, factories, etc. This could only be done by incorporating a company such
as is provided for in section 3235 R. 8, or a corporation possess.ng the powers
mentioned in section 3884¢ R. S. But manirestly a corporation cannot be or-
anized for the purpose of manufacturing and also for the purpose of construct-
ing and maintaining buildings or dealing in real estate, and if a corporation
cannot be organized for such purpose it cannot lawfully provide for such pow-
ers by amendment to its articles.

For the foregoing reasons I return the amendment to you without my
approval.

Very truly yours,
Wape H. ELiis,
Attorney General.

CORPORATIONS—APPREHENSION OF CRIMINALS—AMENDMENT TO
ARTICLES.

Corporation organized wunder general incorporation laws wmay not, by
amendmeitt to articles of incorporation, acquire powers of corporation for the
apprehension and conviction of criminals.

In re the Parl Inspection Company.

April 8th, 1908.

Hox. CaRrMI A. TmoxyrsoxN, Secretary of State, Coluinbus, Ohio.

Dean Siz:—Acknowledging the receipt of your favor of the 7th inst., I beg
to say the correspondence which you have enclosed with your letter concerns
the right of the Park Inspection Company, a corporation of the state of Ohio,
duly incorporated on the 8th day of November, 1906, to assume the powers of a
corporation organized pursuant to section (3705-11) R. S, being an act providing
for the incorporating of companies for the apprehension and conviction of
criminals.

The procedure by which such first mentioned corporation undertakes to
assume such additional powers is that provided for in section 3238a R. S, viz: by
amendment to .ts articles of incorporation.

The Park Inspection Company was organized under the general incorpora-
tion laws of this state. It had five incorporators. Its purpose, as expressed in
its articles, was that of

“Buying and dealing in confidential information; making investiga-
tions relative to individuals, associations, businesses and corporations,
conducting investigations for individuals, mercantile and manufacturing
companies, contractors and steam and street railroads, transacting a
general information and inspection business, both public and private
and doing all things necessary and incident thereto for profit.”

The provision of the act for the apprehension of criminals (section (3705-11)
R. 8.) is that,

“Any number of persons, not less than fifteen, a majority of whom
shall be residents of the state of Ohio, are hereby authorized to become
incorporated for the purpose of apprehending and convicting any per-
son or persons accused of either felony or misdemeanor.”
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The act then enumerates in detail the powers of the officers and members
of the company; the power to make and collect assessments from its members
and further powers unnecessary to consider in this connection. It is a special
form of corporation. A special method of procedure is required as preliminary
to incorporating such companies. It is distinguished from ecorporations pro-
vided for by the general code (chapter 1, title II, division 2, R. S.). Such cor-
porations are required to have not less than fifteen incorporators. The general
code provides for five (Sec. 3236 R..S.). It is limited to the specific purpose of
apprehending and convicting persons accused of either felony or misdemeanor.
It cannot engage in a general inspection or detective business such as is pro-
vided by the original articles of incorporation of the Park Inspection Company.
Such corporation cannot be created under the general incorporation laws, but
if created at all, must be pursuant to the provisions above cited. Section 3238a
R. S., which authorizes the procedure for amending the articles of incorpora-
tion in certain particulars restricts such procedure to those corporations which
are incorporated “under the general incorporation laws of the state.”

Corporations for the apprehension and conviction of criminals (section
{3705-11) R. 8.) cannot adopt such procedure for amending their corporate pur-
poses, and as it is forbidden such special forms of corporations to add to their
powers, by amendment, the purpose or purposes conferred upon corporations
organized under the general incorporation laws, so by parity of reasoning it
would be forbidden the latter class of corporations to assume, by amendment to
their articles, the powers of corporations organized under the specific provi-
sions enumerated.

A further objection should be entered to such procedure because section
3238a R. S. provides as follows: “Nor shall any corporation, by amendment,
change substantially the original purposes of its organization.”

I am, therefore, of the opinion that the procedure sought to be adopted by
the Park Inspection Company cannot be authorized by you, and the amendment
to its aruicles tendered you for filing and record should not be filed or recorded.

: Very truly yours,
WabpeE H. ErLris,
Attorney General.

INCORPORATOR MUST BE A NATURAL PERSON.
April 13th, 1908.

Hox. CArMI A. Tromrsox, Secrelary of State, Columbus, Ohio.

Drar Sik:—Replying to your inquiry of the 11th inst., I beg to advise that
the articles of incorporation of the Central Delivery Company of Barberton,
Ohio, contain among other names those of firms, companies or associations.
The question presented by you is whether or not such signatures should be con-
sidered as iincorporators as required by section 3236 Revised Statutes. That
section in part provides:

“Any number of persons, not less than five, a majority of whom
are citizens of this state, desiring to become incorporated, shall sub-
scribe and acknowledge before an officer authorjzed to take acknowl-
edgments of deeds, articles of incorporation, the form of which shall
be prescribed by the secretary of state.”
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In my opinion the use of the word “persons” in such section is limited to
natural persons and cannot be extended to associations, firms or corporations.
As there are five persons who have individually signed such articles, there is a
compliance with section 3236 R. S., but the firm or corporate names should be
removed therefrom.

I therefore return the articles of incorporation to you advising that the
parties filing the same be required to strike therefrom the firm, corporate or
association names contained therein before you file or record the same.

Very truly yours,
‘Wape H. ELLIS,
Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE.

Manufacturing company may not be authorized to develop and sell poicer.
Articles of incorporation of the Parrock Company disapproved.

April 14th, 1908.

Hox. CaArMT A. TriompsoxN, Secretary of Staie, Columbus, Ohio.

Dear Sir:—I have received from you under even date herewith the articles
of incorporation of the Parrock Company with a request for an opinion as to
the legality of the purpose clause contained therein.

For the purpose of considering whether or not the various objects stated
in such purpose clause are or are not related, I have divided them dinto four
paragraphs as follows:

“1. Said corporation is formed for the purpose of designing, erecl-
ing, buying, selling, operating and leasing blast-furnaces, steel convert-
ing, rolling mill, copper-smelting and other plants for’ the manufacture
and fabrication of diron, steel, copper, coke, manganese and all or any
products thereof.”

“2. Steam, hydraulie, gas, electric, hydro electric power plants, for
the manufacture, production, use and sale of power of all kinds for all
purposes.”

“3. TFor the purpose of designing, manufacturing, buying, selling,
dealing in anqd installing blast-furnace, steel converting, rolling mill,
copper-smelting, foundry, steam, hydraulic, gas, electric, hydro-electric
machinery, equipment and supplies, machine tools, pneumatic tools, mill
supplies, building materials and equipment of every nature and descrip-
tion.”

“4, For the purpose of designing, constructing, maintaining, buy-
ing, selling and leasing reservoirs, dams, canals and raceways for the
development, conversion, use and sale of water power.”

Paragraphs 1 and 3, above set forth, relate to the subject of manufacturing
iron, steel and other metals. Paragraphs 2 and 4 relate to the subject of power
plants, paragraph 2 being the erecting and operating of steam, hydraulic, gas,
ete., plants, and paragraph 4 for the development, conversion, use and sale of
water power by use of reservoirs, dams, canals, etc.
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This purpose clause presents the query as to whether a company can be in-
corporated for the purpose of manufacturing, and also for the further ‘purpose
of developing power and making a business of selling the same.

I am of the opinion that these are dual purposes and are forbidden to be
owned in the same corporation by section 3235 R. S., as construed by the supreme .
court of Ohio in the case of State ex rel. v. Taylor, 55 O. S. 67.

I herewith return to you the papers transmitted to me.

Very truly yours,
Wabne H. ELLIS,
Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE—WHOLESALE AND
RETAIL BUSINESS.

Articles of incorporation of the Uthe & Hiltz Company approved.
April 16th, 1908.

Hox. CarMI A. TioMrsoN, Secretary of State, Columbus, Ohio.

DEeARr Sir:—I am in receipt of yours of the 14th inst. transmitting to this
department the articles of incorporation of the Uthe & Hiltz Company. You
request an opinion as to the legality of the purpose clause contained therein.
The purpose clause is as follows:

“Said corporation is formed for the purpose of carrying on a whole-
sale and retail drug, cigar and tobacco husiness, buying and selling
drugs, druggists’ supplies, surgical instruments and supplies, cigars, to-

- bacco, confectionery and stationery and also for the purpose of manufac-
turing, compounding and selling pharmaceutical preparations, and of
purchasing, owning, leasing and otherwise acquiring all such real estate
and to do such other things as may be necessary or useful for the accom-
plishment of the corporate purpose.”

. The accompanying letter advises this department that the sole objection to
the articles in question is that the purpose clause confers upon the corporation
the power to carry on a wholesale and retail business.

I am of the opinion that a corporation may lawfully be formed in this-state
to carry on the business of merchandising at wholesale and retail

Very truly yours,
WapeE H. ELL1s,
Attorney General.

DEPUTY STATE SUPERVISORS AND INSPECTORS OF ELECTIONS—REC-
OMMENDATION FOR APPOINTMENT.

Secretary of stale, as state supervisor and inspector of elections, must regard
all recommendations of county erecutive committees of political parties made
five days before the first of May, and in case of recommendations by rival com-
mittees of the same party must submit the controversy to the state central com-
mittee of such party, which has ten days in which to decide.
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April 224, 1908.

Hox. Cary1 A. THoxpsoxN, Secretary of NState, Colvinbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your favor of April 21st, in
which you seek my advice as to your duty under the following statement of
facts:

“A committee purporting to be the regular Democratic committee of
Lucas county, submitted on the fourteenth day of April, a person to be
appointed as a member of the board of deputy state supervisors and in-
spectors of elections of Lucas county. On April 24th, a second commit-
tee claiming to be the regular Democratic committee of Lucas county,
will submit a person for said appointment, as I am officially informed by
said committee.”

You express the wish to be advised specifically as to your duty to consider
the recommendation to be filed with you on the 24th, and in the event of your
taking such a course your duty to submit the question as to which of the two
rival committees is the regular Democratic executive committee of Lucas county
to the Democratic state central committee.

In my opinion the language of the statute (section (2966-3) ) which pro-
vides that the appointment of deputy state supervisors and inspectors of elec-
tions shall be made on or before the first day of May, bienially, is directory, and
such appointment if made after such date would be valid. On the other hand, I
believe the requirements that the recommendations of the county executive coni-
mittee shall be regarded by the state supervisor and inspector, and that in case
of recommendations by rival committees the state supervisor and linspector shall
submit the question to the state central committee of the interested political
party, are mandatory. It is therefore the duty of the secretary of state as such
chief supervisor and inspector of elections to regard every recommendation by
such committee or committees made five days before the first day of Aay and
to submit such disputes to the state central committee, The fact that the state
central committee would have ten days in which to make their return to the
secretary of state, which time would make it impossible for the secretary of stale
to appoint until after the first of May, would not, in my opinion, affect the
question; nor is it significant that the provision for submitting to the state
central committee was incorporated in the section by a subsequent act. The
clause of the original act which provides that the appointment shall be made
on or before the first of May being directory merely, there is no such irrecon-
cilable conflict between the act in its original form and the amendment under
consideration as would repeal or modify by implication any of the other provi-
sions of the former act. The old law would yield at its weakest point.

Very truly yours,
Wabe H. ELLIS,
Attorney (General.

'ARTICLES OF INCORPORATION—RAILROAD COMPANY.
Articles of incorporation of the Ohio, Lake Erie & Easteri Railroad Com-
pany disapproved for failure to set forth notive power.
April 27th, 1908.
Hox. Carart A. TonoxesoN, Secrctaiy of State, Coluiibus, Ohio.

Dear Sin:—Referring to the articles of incorporation of the Ohio, Lake Eric
& Eastern Railroad Company, I beg to advise that the motive power should be
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specified in the purpose clause, or, unless it is specified, the company would not
have the right of eminent-domain, as provided in section (3443-10) R. S. It
should further be specified for the purpose of classifying such- railroad com-
pany as either steam or electric.”
Very truly yours,
SxrrH W. BENNETT,
Special Counsel.

NEWSPAPER CORPORATION—POLITICAL AFFILIATION.

Act in 99 0. L. 23, prohibiting corporations from using their property in aid
of political parties does not apply to partisan newspapers.

April 29th, 1908.

Hox. CarMI A. THOMPSON, Secretary of State, Columbus, Ohio.

Desar SIir:—I have your letter of yesterday requesting an opinion as fo
whether or not H. B. No. 719, which has now become a law, includes within
its inhibitions the publication of a party newspaper by a corporation This act
provides in section 1, that no corporation doing business in this state shall, di-
rectly or indirectly, pay, use or offer any of its money or property for, or in aid
of, any political party, committee or organization, or for any candidate for po-
litical office or “in any manner use any of its money or property for any po-
litical purpose whatever.” Penalties by fine and imprisonment are provided.

If a literal construction were given to this language, it would make it a
criminal offense in Ohio for any corporation to publish a newspaper in aid of a
political party, or to support in the columns of such paper the candidates of
its choice for public office. More than this, it would be unlawful for a cor-
poration to print tickets or pamphlets for a candidate or a party, or to rent its
premises or building for the use of a political committee or a party convention.

Section 2 of the act requires that every corporation doing business in this
state shall, through an appropriate officer, file an affidavit annually that it has
not violated the law in this respect during the preceding year.

It is no doubt true that the general assembly may, and properly should,
forbid corporations to make contributions either of money or property to be ex-
pended or used by candidates or committees in the aid of pelitical parties, and
to punish them or their agents for violating such law. Corporations are pe-
culiarly the creatures of the state; their funds ought not to be used for any

" purpose except those for which they were created, and all such funds are held
by the directors or other officers of a corporation in trust for the stockholders.
It is not so clear, however, that the general assembly may prohibit the publi-
cation of newspapers that support political parties or candidates, even though
the owners of such newspapers organize themselves into a corporation; nor is
it so clear that it may require a corporation of any character to make an annual
affidavit of innocence of a penal offense.

With respect to the question you ask, however, I am inclined to give that
construction to this act which would express the purpose the legislature must
have intended, and which, at the same time, would obviate constitutional diffi-
culties. For these reasons I express the opinion that this statute forbids only
the contribution, by corporations, of money or property to be expended or used
by party organizations, committees or candidates for political purposes, and
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does not apply to the use of money or property by a corporation in the publica-
tion of a newspaper, even though the newspaper supports or aids a political
party or candidates for office.
Very truly yours,
WwWant: H. Eruis,
Attoriey General.

ARTICLES OF INCORPORATION—PURPOSE CLLAUSE.

Mining corporation may not be authorized to deal geneirally in real estate.
Articles of incorporation of the Cincinnati Coal, Iron and Timber Company,
disapproved. ’

May 1st, 1908.

Hox. CaryMI A. TraoMmpsoX, Secretary of State, Columbus, Ohio.

Dear Sir:—The articles of incorporation of the Cincinnati Coal, Iron and
Timber Company transmitted to this department by you, have received my coun-
sideration. You request an opinion as to the legality of the purpose clause
contained therein, which is as follows:

“Said corporation is formed for the purpose of buying, selling and
dealing in coal, iron, timber, oils, minerals and other commodities; to

. buy and sell coal lands, oil lands, timber land and mineral lands, and
to do a general mining business, and to do all things incidental thereto.”

Said purpose clause is defective in that it provides for buying, selling ang
dealing in coal and other minerals, and also buying and selling coal lands and
other mineral lands.

A corporation may be formed under favor of section 3235 R. S., for the
purpose of buying and selling real estate generally, but all such powers expire
by limitation in twenty-five years from the date of the articles of incorporation.

Another character of corporation, separate and distinct from the foregoing,
is authorized by section 3862 R. 8., which provides that a2 mining or manufac-
turing corporation, limited as therein set forth, may, in its corporate name take,
hold and convey such real estate as is necessary and convenient for the purpose
for which it was incorporated. The latter statute does not confer the authority
to buy and sell real estate generally. It does not place a limitation upon the
life of the articles granted thereunder. If thereby contemplates the purchase
of real estate for the single purpose, viz., such as is restricted to the business
objects of such corporation.

1t might bhe sufficient to say that these several purposes, conferred by sec-
tion 3235 and section 3862 R. S., cannot bhe embraced in one corporation; but
the subject requires further statement. The public policy of this state has al-
ways heen against corporations obtaining ungualified authority to acquire, own
and hold real estate. A mining or manufacturing corporation can only acquire
such real estate as is ‘‘necessary and convenient” for its business of mining or
manufacturing; but cannot under such assumption of authority “take, hold
and convey real estate” other than is necessary and convenient for its lawful
purpose.

Confusion will be avoided in considering the question of such powers if we
adhere to the purpose or business for which the corporation is organized. Its
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business purpose, if organized under section 3862 R. S., must be either that of
mining or manufacturing, as therein described. If so, its power to take, hold
and convey real estate, is limited to such as is necessary and convenient for
conducting such business. It cannot deal in real estate.

If its business purpose is that of buying and selling real estate, pursuant
to section 3235 R. S., its life is limited to twenty-five years, and the articles
should so recite; but if so organized it cannot engage in a “general mining
business.”

In either view it is apparent that the purpose clause in the accompanying
articles offends against the provisions of section 3235 R. S., because of the dual -
purposes combined therein of selling coal, iron, timber and oils with that of
buying and selling real estate. It further contravenes the same section by com-
bining the purpose of buying and selling lands with that of a “general mining
business.”

I therefore return the articles of incorporation to you with the papers there-
to attached, advising that until the same is so amended as to comply herewith -
you do not file or record the same.

Very truly yours,
‘Wapr H. ELuis,
Attorney General.

ARTICLES OF INCORPORATION—AMENDMENT—REAL ESTATE COMPANY.

Real estate company may not by amendment to its articles of incorporation
acquire power to erect buildings to be used as hotels, etc.

May 4th, 1908.

Hox. CaryI A. THOMPSON, Secretary of State, Columbus, Ohio.

DreAr Sir:—Your letter of the 30th ult. is received. In it you present the
inquiry whether a corporation organized under section 3235 R. S. for the pur-
pose of buying and selling real estate, can, by amendment to its articles of in-
corporation, under section 3238¢ R. S., provide thereby that “said corporation is
formed for the purpose of providing and managing one or more buildings for
the accommodation of guests as a public hotel and doing all things incident
thereto.” '

The limitation contained in section 3238¢ R. S. should be observed as fol-
lows: “Nor shall any corporation by amendment, change substantially the orig-
inal purpose of its organization.”

1f, as you inform me, the original purpose of this corporation was to buy
and sell real estate, the foregoing power could not be added thereto, as it would
violate section 3235, providing that corporations can only have a single purpose.

The power requested is that contained in section 3884a R. S., and is recog-
nized by the provisions thereof as a separate and distinct power not vested in
corporations which bave been organized for dealing in real estate. The pro-
hibitive provision contained at the close of that section would seem to so indi-
cate, viz.: “Nothing herein shall be construed as authorizing corporations to buy
and sell or to deal in real estate for profit.”

I return the certificate of amendment to you, advising that you do not file
or record the same.

Very truly yours,
WabE H. ELLIS,
Attorney General.
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NAME OF THE “JOHZ}I CASHATT COMPANY” APPROVED.
May 5th, 1908.

Hox. Carair A. Taoupsox, Secretary of State, Columbis, Ohio.

Drar Sir:—Replying to your letter of today with respect to the filing of the
proposed articles of incorporation of the “John Cashatt Company,” I beg to ad-
vise you that, in my opinion, the name of such company is not so similar to that
of the “Cashatt Cigar Company,” another corporation already in existence, as to
mislead the public within the meaning of section 3238 of the Revised Statutes.

You may therefore accept and file the articles as presented.

Very truly yours,
‘WapE H. ELuis,
Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE.

0il and gas company may mot be authorized to operate pipe line save for
transportation of its own product; nor to produce and deal in eleciric power.
Articles of incorporation of the Hopedale Gas Company disapproved.

May 13th, 1908.

Hox. Cary1 A. THoxPSON, Secretary of State, Columbdus, Ohio.

DEAR Sir:—You have submitted to this department the articles of incor-
poration of the Hopedale Gas Company, with request for an opinion as to the
legality of the purpose clause, which is as follows:

“Said corporation is formed for the purpose of searching and pro-
ducing petroleum oil and natural gas; buying, owning, operating and
selling oil and gas property; buying and selling petroleum oil and
natural gas; constructing, owning and operating pipe lines for the trans-
portation of petroleum oil and natural gas; buying and selling oil and
gas leases and leasing lands to be operated for the production of petro-
leum oil and natural gas; generating, producing, conducting and selling
electricity; buying, selling and leasing gas and electric appliances and
devices of every kind, and doing and performing all other acts or things
incident to the foregoing operations.”

Replying thereto, I beg to advise that the opinion of this department given
you under date of April 1st, 1908, relative to the articles of incorporation of the
Knox-Morrow Gas Company, is in point in the consideration of the question here
presented. The purpose clause is violative of section 3235 R. 8. because con-
taining more than one purpose. It has joined with the power of producing,
buying and selling petroleum, oil and natural gas that of conmstructing, owning
and operating pipe lines for the transportation of petroleum, oil and natural
gas. The construction, the owning and operating such pipe lines is not limited
specifically to that of the transportation of the oil of this particular company.
This should be done.

The powers of pipe line companies, generally, are those mentioned in sec-
tion 3878 R. S. and it is only corporations of that character so organized which
possess the power of eminent domain. If the company in question desires to.
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construct a pipe line for the general transportation of oil, it can specifically pro-
vide therefor as included in the last numbered section, but such power cannot
be included with the first power mentioned in the purpose clause. This rule
does not forbid joining in the same corporate articles a pipe line provision with
that of producing, buying and selling petroleum. But in so doing the articles
should contain an express declaration that “such pipe lines are for the trans-
portation of its own oil.” The distinction between the two is that a pipe line
company with general powers for transporting oil becomes a common carrier
under section 3878 R. S.,, while a private line for the transportation of oil of an
individual company has no such power.

I am also of the opinion that it is improper to join an electric power com-
pany, such as is described in the purpose ciause in these articles, with that of
buying and selling oil and oil property. If an oil company of this character
deems it necessary to erect an electric plant in order to carry out such specific
purpose, and if it should have a surplus of electric power beyond that necessary
for its own purposes, it may sell such surplus power to any consumer, but this
is by virtue of the rule announced by the supreme court of Ohio in the case of
State ex rel. v. Taylor, 55 O. S. 67, viz.: a power incidental to its main business,
and should not be deemed to be an authority for creating a corporation with
these separate, distinct and unrelated purposes.

I therefore advise that until the articles in question are so amended as to
comply with these requirements you should not file or record them.

I herewith return the original articles and check for $25.00 thereto attached.

Very truly yours,
‘WapE H. ELLIS,
Attorney General.

BANKS—INCORPORATION UNDER ACT OF MAY 5, 1908.

Under act of May 5, 1908, 99 0. L. 269, bank may not be incorporated under
general corporation law; articles of incorporation must state definitely the na-
ture of the banking business sought to be authorized,; corporation desiring to use
name similar to one already in use must add thereto mame of city or wvillage
wherein it is to be located.

Articles of incorporation of the Farmers and Merchants’ Bank Company
disapproved.

May 14th, 1908.

Hox. CARMI A. TioMPsoN, Secretary of State, Columbus, Ohio.

DrARr Sir:—I am in receipt of yours of the 13th inst., submitting therewith
the articles of incorporation of the Farmers’ and Merchants’ Bank Company.

You inquire relative thereto whether these articles should be rejected and
the individuals filing the same be required to file others in conformity with the
recent act of the general assembly providing for the organization of banks.

The date of the signing and acknowledgement of the signatures to the arti-
cles is of no particular consequence when considering the law in force govern-
ing such corporations. They were presented to you, as I am advised by your
letter, on the 13th inst. On the 5th inst. the act entitled “An act relating to the
organization of banks and the inspection thereof,”” was approved by the gover-
nor. As to banking corporations then or thereafter created, the law went into
effect as of the latter date.
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Section 119 of that act repeals sections 3797 and 3798 of the Revised Stat-
utes under which the proposed corporation sought to be incorporated. Such
siatutes now being repealed, would seem to be a sufficient reason for the rejec-
tion of the articles. But it is further apparent that they do not comply with
the requirements of the act of May 5th, 1908, and therefore should not be ac-
cepted by you, in this, to-wit, they should recite in the language of paragraph
(¢) of section 2 of such act,

“The purpose for which it is formed, whether that of a commercial
bank, savings bank, safe deposit company, trust company, or a combina-
tion of any two or more, or all of said classes of business.”

Again, it is required by section 3 of such act that when a bank corporation
seeks to adopt a name similar to one engaged in business, the corporation so
adopting such name should add thereto the words “of ................ )7’ indicat-
ing thereby the name of the city, village or township in which its principal place
of business is situated. As there may be numerous banks in the state of Ohio
which have adopted the name “Farmers’ and Merchants’,” it should be required
of those hereafter incorporated to strictly comply with the provisions of section
3 of the act named.

In this connection, you will permit the suggestion that the blanks hereto-
fore furnished by your department to incorporators for the purpose of incor-
porating banks, should be so modified as to comply with the requirements of the
new bank law. The blank upon which the articles in question have been drawn
contains the language that the incorporators desire to form a corporation “un-
der the general corporation laws of said state.” Hereafter banks cannot be in-
corporated under the general corporation laws, but are required to comply with
the provisions of the act under consideration.

For the reason that the articles in question do not so comply I return them
to yoti. advising that you do not file or record the same.

Very lruly yours.
WabpE H. ELLIS,
Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE.

Traction company may ot be authorized to do investment business. Articles
of incorporation of the General Eugineering « Construction Company disap-
proved.

May 19th, 1908.

Hox. CarMI A. Tnionpesox, Secretary of State, Columbus, Ohio.

Dear Sik:—I beg to eacknowledge receipt of your letter of the 18th inst.
enclosing articles of incorporation of the General Engineering & Construction
Company, which you have submitted to this department for an opinion as Lo
the legality of the purpose clause contained therein. The purpose clause is as
follows:

Said corporation is formed for the purpose of constructing electric
and steam railways, and doing all things necessary in connection there-
with, also for constructing and erecting bridges, piers, abutments, break-

6—A. G,
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waters, masonry, power plants for electric railways, plants for furnish-
ing electric motor power, plants for heating and lighting by electricity,
mining machinery and plants; also construction and contract work of
every kind for cities and towns, and the erection of residences, public
buildings, factories and hotels; also the buying and selling of electric
and steam railways, power plants and factories; for the buying of elec-
tric and steam railway bonds and stocks and other investment securi-
ties relative to electric and steam railways, power plants, factories and
mines; and to acquire by purchase or lease and to hold, use, mortgage
and lease all such real estate and personal property as may be necessary
for carrying on such business.

This clause is violative of section 3235 R. S. in that it provides for more
than one business purpose. It is, first, a traction company; second, an invest-
ment company. If it seeks to take the securities of electric and steam railways,
power plants and factories for the purpose of securing the claims due it from
such railways, plants and factories, it has such power as an incident to the
general engineering and constructing business, and such incidental power it is
unnecessary and improper to set forth in the purpose clause. (It is improper to
state under the head of the purpose of the company all the incidental powers
such as it would necessarily have by general law. People ex rel. v. Gas Co., 130
I1L. 268; Wendell v. State, 62 Wis. 300.) But a corporation cannot be organized
in Ohio for the purpose of engaging in these two separate, distinct and unrelated
businesses.

I return the articles herewith, advising you that until they be so modified
as to comply with the foregoing requirements, you do not file or record the same.
Very truly yours,

‘WaADE H. ELLIs,
Attorney General.

.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE.

Mercantile corporation may not be authorized to conduct general invention

development Dusiness.
Articles of incorporation of the Fisher Brothers Company disapproved.

May 20th, 1908.

Hox. CaryMI A. TooMPsoXN, Secretary of State, Columbus, Ohio.

DeEar Sir:—I am in receipt of yours of the 19th inst., transmitting to
this department the articles of incorporation of the Fisher Brothers Company,
in which you request an opinion as to the legality of the purpose clause
contained therein. Such purpose clause is as follows;

“Said corporation is formed for the purpose of owning, operating
and conducting wholesale and retail grocery stores in Cleveland and
other places in Ohio, and in any other states, territories, colonies or
dependencies of the United States, in the District of Columbia, and
in any and all foreign countries, and to purchase, hold, mortgage,
sell and convey real and personal property therein, subject to the laws
thereof, and as necessary and convenient to the above business, deal
in, make, manufacture and prepare all and every Kkind of groceries,



ATTORNEY GENERAL. 83

both wet and dry, including preserves, vegetahles, fruits, condiments,
cigars, brooms, brushes and all and every article of goods, wares and
merchandise usually dealt or traded in, in the grocery business.

“To apply for, purchase or otherwise acquire, and to hold, own,
use, operate and to sell, assign or otherwise dispose of, to grant
licenses in respect of and otherwise turn to account any and all in-
ventions, improvements, processes and trademarks used in connection
with, or secured under, letters patent or copyright of the United States
of America, or elsewhere or otherwise, and with a view to the working
and development of the same, to carry on any busincss to effect these
objects, acquire and undertake the good will, property, rights, fran-
chises, privileges and assets of every kind and the liabilities of any
person, firm, association, partnership or corporation engaged in the
grocery business, and pay for the same in cash, stock or bonds of
said corporation or otherwise.”

The first paragraph above quoted clearly provides for operating and
conducting wholesale and retail grocery stores. This paragraph is in full
compliance with the requirements of the statutes.

The second paragraph attempts to confer upon this company the right
to purchase, own and sell any and all inventions, improvements, processes
and trademarks used in connection with, or secured under letters patent or
copyright of the United States of Americn or elsewhere; to carry on any
business to effect these objects.

This is not limited to the wholesale or retail grocery business nor is it
directly related thereto, but leaves the question of the character of the business
to be carried on under this latter paragraph in doubt. If it contained the
language that such additional powers would be used as incidental to the
grocery business it might thereby escape criticism, but in its present form
it evidences an intention to engage in as many diversified businesses as
would be necessary to the working and development of the inventions, im-
provements, processes, etc¢., secured under the letters patent or copyrights.

Section 3235 of the Revised Statutes provides that only one main purpose
may he stated in incorporation articles, and it must be stated with clearness.
The business must Dbe specified and it is not, a compliance with the law to
state that the company is formed to do any Dbusiness it may find profitable,
as is contemplated in the second paragraph above quoted. (Marshall’s Private
Corporations, p. 48.)

I therefore return the same to you with the accompanying enclosures,
advising that until the purpose clause is so modified as to comply with the
foregoing, you do not file or record the same.

Very truly yours,
Wabe H. ELLIS,
Attorney General.

WILLIS LAW—APPLICATION OF PROVISO OF SECTION 7 TO CONSOLI-
DATED CORPCRATIONS.

June 4th, 1908,

Hox. Cary1 A. Trnompesox, Secretary of State, Coliinbus, Ohio.
DEar Sik:—In vour communication of May 27, enclosing the letter of Mr.
Barton Griffith, you inquire whether upon the consolidation of two domestic
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corporations in April, 1908, the new consolidated company will be required
to pay the Willis law franchise .tax during the month of May, 1908. As the
right of consolidation of corporations in this state is limited to certain classes
I have no means of knowing whether this consolidation is a proper one
under our statute and it must not be assumed that that question is in any
way passed upon,

A corporation arising from the consolidation of two or more companies
becomes a new corporation with a new capital stock equal to the capital stock
of the consolidated companies unless otherwise specified.

" Ashley v. Ryan, 49 O. S. 504;
Affirmed 153 U. S. 436;

where it is said that the effect of a consolidation is to form a new company
by the extinguishment of the old ones.

The provisions of the Willis law with respect to new corporations are
contained in section 7 thereof as follows:

“Provided further, that a corporation shall not be required to file
its first annual report under this act until the proper month herein-
before provided for the filing of such report, next following the ex-
piration of six months from the date of its incorporation or admission
to do business in this state.”

It is my opinion therefore that if the Hamilton Parker Fuel Supply Co.’
is 2 corporation resulting from the proper and legal consolidation of corpo-
rations in this state, having filed its certificate of consolidation in your de-
partment during April, it will not he required to make report and pay
franchise taxes under the Willis law during May, 1908.

Very truly yours,
W. H. MILLER,
Assistant Attorney Gencial.

ARTICLES OF INCORPORATION—PURPOSE.

Incidental powers of a corporation should not be erpressly authorized.

Real estatc company may not act as agent for estates.

Articles of incorporation of the Bonded Rental and Realty Company dis-
approved.

May 23rd, 1908.

Hox. CaryM1 A. TioMrsoXN, Secretary of State, Columbus, Ohio.

DeAr Sir:—I beg to acknowledge receipt of your letter of the 20th inst.
enclosing articles of incorporation of the Bonded Rental and Realty Company,
concerning which you ask an opinion of this department as to the legality of
the purpose clause contained therein. The following portion of the purpose
clause is approved:

“Said corporation is formed for the purpose of taking, acquiring,
buying, holding, owning, maintaining, developing, selling, conveying,
leasing, mortgaging, exchanging, improving, building, allotting, ap-
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praising, protecting, and otherwise deuling in, and disposing of real
estate and real property, or any interest or rights therein without
limit as to amount; and to maintain a general real estate agency and
brokerage business.”

The purposes thereinafter mentioned are disapproved. Certain portions
thereof are incidental to the main purpose of buying and selling real estate,
which is included in section 3235 R. 8., and such powers are limited to twenty-
five years from the date of the articles. The incidental powers should not be
stated, as they are conferred by law without being enumerated.

“It is improper to state under the head of the purpose of the com-
pany the incidental powers such as it would necessarily have by
general law.”

People ex rel. v. Gas Co., 130 Ill. 263;
Wendell v. State, 62 Wis. 400.

In addition thereto there are several independent purposes which cannot
be assumed by this corporation, such as “the right to manage estates; to act
as agent, broker or attorney in fact for any person, firm or corporation.” If
such independent powers were permitted to be incorporated therein it would
violate section 3235 R. S. as construed by the supreme court of Ohio in State ex
_rel. v. Taylor, 556 O. S. 61.

For the foregoing reasons 1 return the articles to you, together with
the accompanying check, advising that until the same are amended so as to
comply herewith you do not file or record the same.

Very truly yours,
Wabe H. ELuis,
Attorney General.

WILLIS LAW—EXEMPTIONS.

Organization of corporation dates from filing of articles of incorporation,
not from filing of certificate of subscription, for purpose of determining ques-
tion of eremplion under Willis laiw.

June 22, 1908.

Hox. CarMIi A. TuoMesox, Secretary of Slate. Coluinbus, Ohio.

Dear Sir:—With your letter of June 15th you submit a communication
from the Taplin, Rice-Clerkin Company of Akron, Ohio, requesting the
opinion of this department respecting the liability of that company for annual
report and franchise tax in May, 1908. From your Jetter it appears that the
corporation filed articles in your department in September, 1907, and that the
organization was completed and certificate of subscription filed October 30,
1807. The provisions of the Willis law are to the effect that all corporations
organized under the laws of Ohio shall be required to make annual reports and
pay franchise taxes each year, except only certain classes of corporations
specifically exempt and new corporations not organized more than six months
prior to the first of May.

‘Whatever the hardship may Le in specific cases, tax laws are to be con-
strued strictly in favor of the taxing authority. The Taplin, Rice-Clerkin Com-
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pany is a corporation organized under the laws of Ohio more than six months
prior to May, 1908, and is therefore liable for annual report and franchise
tax during that month.
Very truly yours,
WabE H. ELL1s,
Attorney General

CORPORATION—AID OF POLITICAL PARTY.

Corporation may, under act in 99 O, L. 23, pay for insertion of advertise-
ment in program of convention of political party.

June 30th, 1908.

Hox. Caryr A. TuoarsoxN, Secretary of State, Columbus, Ohio.

Dear Sir:—I have your inquiry of the 26th inst., enclosing a letter from
Mr. F. M. McCartney of Columbus, Ohio, in which is presented the following
inquiry:

The local committee of the Prohibition party is making arrange-
ments to entertain the national convention in this city. It desires to
solicit advertisements from the business men of the city and state, in-
cluding corporations, which advertisements are to be inserted in the
program issued by such convention, and the money thus secured will
be used to pay the expense of printing the program.

You present the question whether the foregoing would be in viola-
tion of an act passed Fel’y 25th, 1908, entitled “An Act to prevent the
corruption of elections and political parties by corporations”?

Section 1 of said act is as follows:

“Sec. 1. That no corporation doing business in this state shall
directly or indirectly pay, use or offer, consent or agree to pay or use,
any of its money or property for, or in aid of, any political party, com-
mittee or organization, or for, or in aid of, any candidate for political
office or for nomination for any such office, or in any manner use any
of its money or property for any political purpose whatever, or for
the reimbursement or indemnification of any person or persons for
moneys or property so used.”

The balance of the act provides the form of affidavits that shall be made
by the officers of corporations in connection therewith and how the act shall
be enforced.

In my opinion the plan adopted by the local committee, as above outlined,
is not in violation of said section of the act in question. The money so expended
is not glven subscribed or used_in aid_ of a pohtlcal party, cogn_n;iE@_eq or_or-
gam/atlon, within the contemplatlon of the act. Such payments so made are
in rveturn for advertising space supplied by such commitiee, and whether the
same be done by the committee or by the individual members thereof, the
plan is not prohibited by the act.

Very truly yours,

Wabe H. ELLIS,
Attorney General.
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ARTICLE3 OF INCORPORATION OF ROUMANIAN BENEFICIAL
SOCIETIES APPROVED.

July 30th, 1808.

Hox. Caryx A. TuoMprsoN, Secretary of State, Columbdbus, Ohio.

Drar SIrR:—The articles of incorporation of the “Union of Roumanian
Beneficial Societies of the United States of America” referred to this depart-
ment for an opinion as to the legality of its purpose clause, has received my
consideration and replying to such inquiry I beg to advise that, in my opinion,
the purposes of such organization are lawful and such articles should be
filed and recorded in your department.

Very truly yours,
W. H. MILLER,
Assistant Attorney General.

AUTOMOBILES—REGISTRATION OI'—EXPENSE OF CERTIFICATES.
June 30th, 1908.

Hox. Carair A. TromrsoxN, Secrefary of State, Columbus, Ohio.

Dear Sir:—Replying to yours of the 26th inst., I beg to advise that in my
opinion the expenses incident to issuing a certificate of registration, pursuant
to the provisions of the automobile law, for the purpose of identifying the
chauffeur, or recipient of the lLadge, provided for in such law, would be a
valid, legal charge against the fund used for defraying the expenses incident
to the administration of such law. As such law does not provide for the
recipient of the badge paying for any such certificate, no additional charge
could be made against such individual or individuals therefor.

Very truly yours,
‘Wape H. ELLISs,
Attorney General.

AUTOMOBILES—REGISTRATION OF—MANUFACTURERS.

Manufacturers need obtain one certificate and nwmnber only for each style
of vehicle; employe of manufacturer or dealer may not operate autouiobile of
employer without obtaining statc license.

July 1, 1906s8.

Hox. CarMr A. TinoMmrsox, Secretary of State, Columbus, Olio.

Dear Sir:—In your letter of June 23rd, you ask for a construction of the
automohile law, approved May 11, 1908, as to the certificate issued under sec-
tion 11 of this law and as to the licensing of chauffeurs in the case of
manufacturers and dealers.

The certificate issued and the number assigned to the manufacturer and
dealer are similar to the certificate and number provided for the owner of a
motor velicle under sections 7, 8, 9 and 10 of the automobile law. The fol-
lowing differences may be noted: 1. A separate application for the certificate
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is filed by the manufacturer or dealer for each “make,” “style” or ‘type” of
motor vehicle manufactured or dealt in by him. All gasoline motor cars are
considered as one “make,” “style” or “type.” 2. Only one certificate need be
issued to the manufacturer or dealer for each make, regardless of the number
of cars operated. 3. The number assigned for a certain make designated in
the certificate is to be used upon each motor vehicle of such make until sold
or let for hire by the holder of the certificate. 4. The manufacturer or dealer
may secure as many certified copies of such certificate as he may desire. Lists
of such certificates and numbers are to be furnished to county clerks by the
secretary of state, as provided for in section 8.

A certified copy of such certificate cannot take the place of a chauffeur’s
license under any circumstances.

The contention that an expert mechanic employed by an automobile
manufacturer may operate a motor vehicle upon the public highway, without-
a license, is untenable. Section 3 of the automobile law defines the term
“chauffeur” as meaning, “any person operating a motor vehicle for hire,
or as the employe of the owner thereof.” Such an operator is an employe
under this section. That manufacturers and dealers are owners within the
meaning of section 3, is shown by the fact that the words of section G, “‘every
owner * * except as herein otherwise provided,” can refer only to section
11, which refers to manufacturers and dealers. In addition to this, it is one
of the objects of the law, as set out in sections 16, 19 and 20, to insure
greater safety to the public by fixing more definitely the identity and re-
sponsibility of persons operating motor vehicles.

Respectfully submitted,
Wanr H. BELuis,
Atlorney General.

INSURANCE COMPANY—CHANGE OF NAME.
Casually insurance company may change name under general corporalion act.

July 2nd, 1908.

Hox. CArMI A. TroMmPsoN, Secretary of State, Columbus, Ohio.

DEAR Sir:—I beg to acknowledge receipt of yours of the 2nd inst. contain-
ing the inquiry relative to the Ohio Casualty Company as to whether such
company may, pursuant to the provisions of section 3238a¢ R. S., change the
name which it has adopted; also whether the name “The Columbus Casualty
Company” may be substituted therefor.

Replying thereto I beg to say that section 3238 R. S. provides:

“The secretary of state shall not in any case file or record any
articles of incorporation in which the name of the corporation is such
as is likely to mislead the public as to the character or purpose of
the business authorized by its charter, or is the same as one already
adopted or appropriated by an existing corporation of this state, or so
similar to the name of such existing corporation as to be likely to
mislead the public,” etc. )

You are better qualified to determine, with the information contained in
your department, whether such name “The Columbus Casualty Company” is
such as is already adopted or appropriated by an existing corporation or so



ATTORNEY GENERAL. 89

similar to the name of such corporation as to be likely to mislead the public.

I know of no reason why such name should not be assumed by such
company. .

Sction 3238e¢ is a general section governing all corporations and provides
the method of procedure for changing the name of all forms of corporations,
unless the special provisions of the statutes governing any particular class of
corporations excludes such inference. There is no special provision in the
chapter on insurance or casualty companies as to changing the names of such
corporations and I, therefore, conclude that section 3238¢ provides the ex-
clusive method therefor.

Very truly yours,
W. H. MILLER,
Assistant Attorney Gencral.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE—PUBLIC
SERVICE COMPANY.

Public service company seeking to erxercise puwcers enwmerated in sections
2478 and 2485a may not be authorized to jein with such powers that of manufac-
turing and dealing in artificial ice.

Articles of incorporation of the Van Wert Public Service Company dis-
approved. oo

July drd, 1908.

Hox. Cagrat A. Tnomrsox, Secretary of State, Columbus, Ohio.

Dear Sik:—I beg to acknowledge the receipt of your letter of the 2nd
confaining the articles of incorporation of the Van Wert Public Service Cow-
pany. You have requested an opinion upon the legality of the purpose clause
contained therein, which is as follows:

Said corporation is formed for the purpose of producing, manufac-
turing and vending electrical current for light, heat, power and all
purposes for which the same is now, or hereafter may be, used and
purchasing, leasing, acquiring, constructing, owning, maintaining and
operating a plant or plants, therefor; of producing, manufacturing
and vending artificial gas, of producing and vending natural gas, for
light, heat, power and all other purposes for which the same now are,
or either of them now is, or may hereafter be, used, and purchasing,
leasing, acquiring, constructing, owning, maintaining and operating
a plant, or plants, therefor; of producing, manufacturing and vending
heat, by means of steam, exhaust steam, heated water, or other liguids,
or combinations of the same, or of some of them, now, or hereafter,
used for such purpose and purchasing, leasing, acquiring, constructing,
owning, maintaining and operating a plant, or plants, therefor: of
producing, manufacturing and vending, artificial light by the means
aforesaid, or by any means hereafter used for such purpose and pur-
chasing, leasing, acquiring, constructing, owning, maintaining and
operating a plant, or plants, therefor; of producing, manufacturing
and vending artificial ice, for the purposes for which ice now is, or
hereafter may be used, and purchasing, leasing, acquiring, construct-
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ing, owning, maintaining and operating a plant, or plants, therefor;
and of doing all things needful, or convenient, to be done, in behalf
of the purposes aforesaid, or in behalf of any one, or any ones, of them.

The quéstion presented involves the construction of section 2483¢ R. S.
as amended in the 97 O. L. 281, and section 2478 R. S. and, in connection
therewith, the provisions of section 3235 R. S.

Section 3235 R. S., as construed by the supreme court of Ohio in the
case of State ex rel. v. Taylor, 55 O. S. 61, forbids, without any legislative enact-
ment authorizing the same, the organization of a corporation with more than
one main purpose. In the case of public service corporations the intention
of the general assembly, as evidenced in the foregoing sections of the Re-
vised Statutes, seems to be to authorize the combining or the consolidation
into a single corporation of any two or more of the companies mentioned in
section 2478 R. S. Section 2485, which confers this authority (97 O. L. 281),
is as follows:

“Any two or more of the companies mentioned in section 2478
or any electric light and power company and any water company or
any heating company and any inclined movable or rolling road com-
pany, which are doing business in the same municipal corporation or
which are incorporated and organized for the purpose of doing business
in the same municipal corporation, may consolidate into a single corpora-
tion in the same manner and with the same effect as provided for the
consolidation of railroad companies in section 3381, 3382, 3383, 3384,
3385, 3386, 3387, 3388, 3390, 3391 and 3392 of the Revised Statutes and
any and all acts amendatory and supplementary to said sections.”

By a former opinion of this department, which is here adhered to, when-
ever the. statutes authorize the consolidation of two or more companies into
one corporation it is lawful, in the first instance, to incorporate a company
with the several purposes of such mentioned companies. Does section 2478
R. S. include all of the companies mentioned in the purpose clause of these
articles? The latest amendment to said section is in 98 O. L., and includes
electric lighting companies, natural or artificial gas companies, gaslight or coke
companies and companies for supplying water for public or private consumption.

Section 2485a¢ mentions electric light and power companies, water com-
panies, heating companies, any inclined movable or rolling road companies
which are doing bhusiness in the same municipal corporation or which are
incorporated and organized for the purpose of doing business in the same
municipal corporation.

The purpose clause contained in thesz articles mentions light, heat,
and power companies, artificial and natural gas companies. It again mentions
heating companies and specifically mentions the means used in the production
of heat. It further mentions artificial ice companies. The latter companies
have not been included by the general assembly of this state in either section
2485a or section 2478 R. 8. The purpose of the amendments of these various
acts has been to vest additional powers in single corporations and thereby
avoid the limitation contained in section 3235 R. S.. These acts cannot be
extended, by construction, to include any other powers than those specifically
named therein. I therefore conclude that the business of producing, manufac-
turing and vending artificial ice cannot bhe joined with the other powers men-
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tioned in the purpose clause of these articles and I return the same to you
without my approval advising that until the same be altered by striking there-
from such claim of power, you do not file or record the same.
Very truly yours,
Wape H. ELLIs,
Attoriey General.

EXTENSION OF TERM OF OFFICE-—NEW COMMISSION UNNECESSARY.

July 13, 1908.

Hox., CarM1 A. TnoMmrsoxn, Secretary of State, Columbus, Ohio.

Desar Sir:—In your recent letier you ask whether a county treasurer
whose term has been extended under Art. XVII of the Constitution by the act
of April 2, 1906, 98 O. L. 272, is required to secure a commission for the period
of extension.

The object of granting a commission issued by the governor and counter-
signed by the secretary of state seems to be to identify the person who is
entitled to a particular office by election or appointment and the tenure of his
office. The county treasurer holding a regular two years’ commission does
not require such an identification for the extended period since he alone is
entitled to the extension under 98 O. L 272, which provides:

“The incumbents in said several offices, at the time when said
existing terms would otherwise expire, shall continue to hold and enjoy
the same until the expiration of said respective terms as so extended,
subject to all the provisions of law relating to removals and vacancies
therein.”

No commission, therefore, need be issued in the above case.
Respectfully submitted,
‘W. H. MILLER,
. Assistant Attorney General.

BANKS—CONSTRUCTION OF LAW OF 1908.

Act in 99 0. L. 269, in so far as it provides for the reorganization of banks, is
optional until April 1, 1910, and mandatory thereafter.

July 15th, 1908.

Hox. Carmr A. TuoymrsoN, Secrelary of State, Coluinbus, Ohio.
Dear Sik:—I beg to acknowledge the receipt of an inquiry, presented
through your department, as follows:

“Are commercial banks, organized after the passage of the Thomas
act, required to subscribe and pay in, authorized capital in the manner
prescribed in sections 5, 6 and 11 of that act, or does the language
contained in section 91 of the said act delay the operation of the re-
quirements thereof uniil Apri] ist, 1910?”
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Section 36 of the act of the 77th general assembly (special session) entitled
“An Act relating to the organization of banks and the inspection thereof,”
provides that all character of banks heretofore incorporated, may avail them-
selves of the provisions of the act in question. That section provides how
such banks may signify their intention to accept the privileges and powers con-
ferred by such act. A provision is further contained therein as follows:
“Provided that after April 1, 1910, every such corporation or association shall
in all respects conform their business and transactions to the provisions of
this act.” Such section relates alone to the banks ‘“heretofore incorporated,”
and applies to such banks the provisions of the act, after April 1, 1910, but
makes it elective with such banks ta avail themselves of the privileges and powers
conferred by the act at any time. Before that date it is elective, after that
date it is mandatory.

Section 91 of the act provides, in this regard, that banks “now existing and
chartered or incorporated, or which may hereafter become incorporated, shall
be subject to the provisions of this act * * * and no corporation or asso-
ciation shall be required to comply with the provisions of sections 1 to 77 in-
clusive of this act before April 1, 1910, but every such corporation and
association shall be subject to the inspection, examination and supervision of
the superintendent of banks, as provided in this act.”

This section, unlike section 36, applies to banks now existing or which

. may hereafter become incorporated and delays the operation of the act, except
as to the inspection, examination and supervision of the superintendent of
banks, until April 1st, 1910. o

I therefore conclude that sections 5, 6 and 11 are not operative upon banks
organized after the passage of said act and before April 1, 1910, unless they
so elect to avail themselves of the privileges and powers conferred by the
act by appropriate action as prescribed therein.

Yours very truly,
Saurit W. BENNETT,
Special Counsel.

UNION LABEL—REGISTRATION OF.

In re American Sociely of Equity.
July 16th, 1908.

Hox. Caryr A. TiomrsoN, Secretary of State, Columbus, Ohio.

Dearp Sik:—I am in receipt of your request for an opinion upon the appli-
cation of the American Society of Equity of Indianapolis, Indiana, for regis-
tration of its union label, pursuant to the act of the general assembly of the
state of Ohio contained in section (4364-49) et seq., Revised Statutes.

The application for registration is made out upon the customary Dblank
used by your department and required by the law in question. The label
submitted with the application seems to comply in all respects with the require-
ments of that act and there is no objection apparent why this organization
should not have such label recorded and registered in your department. As
there is nothing contained in your letter or in the matter submitted with such
" application, defining the character of the organization seeking to have such
registration, I cannot express any opinion whether this is such an association
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of union working men as is contemplated by such act. Upon this guestion of
fact I submit the matter to your department and if found to be such organiza-
tion, I would advise that the same be recorded.
Yours very truly,
Syt W. BENNETT,
Special Conusel.

JUSTICE OF THE PEACE—ELECTION OF.

Election of justice of the peace in Noveinber, 1905, to take office in 1906,
was valid.

. July 17, 1908.

Hox. CarMI A. TroMPsoN, Secretary of State, Columbus, Ohio.

Dear Sik:—In your letter of July 15, enclosing a communication from 3L
L. Phillips, a justice of the peace, you inquire as to the validity of an election
of a justice of the peace in November, 1905, to succeed a justice elected at
the April election of 1903, for a term of three years ending April, 1906, under
the ruling of the supreme court in State ex rel. Votava v. Brown.

As explained partially in an opinion of this department dated July 6, copy
of which is herewith enclosed, the decision of the court in the above case is
based upon the provisions of section 1442 R. S., as amended by the act passed
March 31, 1906, 98 O. L. 171, which section reads as follows:

“Township officers shall be chosen for a term of two years and
justices of the peace for a term of four years, by the electors of each
township, on the first Tuesday after the first Monday in November in
the odd numbered years, and their terms of office shall commence on
Lthe first day of January next after their election.”

Section 1442 in effect in November, 1905, is contained in the act approved
March 31, 1904, 97 O. L. 62, and reads as follows:
9
“Township officers and justices of the peace shall be elected on
the first Tuesday after the first Monday of November, annually, in the
manner provided by law. All township officers hereafter elected shall
begin their respective terms on the first Monday in January, after
their election, and all township officers now holding office, including
assessors in municipalities who are serving as such by appointment,
and those hereafter elected shall hold their offices until their successors
are elected and qualified.”

It is to be noted that justices of the peace are not deemed township officers
in the section last quoted and that the act approved March 31, 1904, does not
provide that justices of the peace shall take office the following January. For
these reasons I am of the opinion that an election of a justice of the peace in
November, 1905, to take office April, 1906, was valid. Had the supreme court
taken any other view of the act approved March 31, 19041, the election of
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John Brown, in the case above, in November, 1904, to take office in April,
1905. would have been invalid and the decision of the court entirely different.
The provision of article 17 that

“every elective officer holding office when this amendment is adopted
shall continue to hold office for the full term for which he was elected
and until his successor shall be elected and qualified as provided by
law,”

applies to officers elected at the November election, 1905, as well as to persons
holding office at that time,
Very truly yours,
‘W. H. MILLER,
Assistant Altorney General.

AMERICAN SOCIETY OF EQUITY—UNION LABEL.
July 30th, 1308.

Hox. CArMI A. TroMPsoN, Secretary of State, Columbus, Ohio.

DEar Sir:—Replying to yours of the 22nd inst. with the inquiry as to
whether the organization known as the American Society of Equity comes
within the provisions of section (4364-49) et seq. Revised Statutes, I beg to say
that considering the purposes and objects of such organization as set forth
in Art. 2 of its constitution, I am of the opinion that it is entitled to have
the label design or device used by it recorded in your department as provided
in said act.

Very truly yours,
W. H. MILLER,
Assistant Attorney General.

AUTOMOBILES—REGISTRATION.

Chauffeur's certificate under automobile registration aot should be for one
year only.

August 3rd, 1908.

Hox. CarMI A. TmoMprsoN, Secretary of State, Columbus, Ohio.

DeAr Sir:—In your letter of July 28th you enclose a form to be used as a
chauffeur's registration certificate authorizing chauffeurs to operate motor
vehicles for one year from the date of the certificate and ask if the one year
provision is in accord with the new automobile law.

No specific provision of the automobile law provides that chauffeurs shall
register annually. Yet, from the fact that all owners of motor vehicles and all
manufacturers of and dealers in motor vehicles must register annually, and
from the language of the law, especially of sections 17 and 18, I believe
it was the intention of the general assembly that chauffeurs should register
annually rather than only once for all time.

I should, therefore, advise that the certificate be issued for the period of
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one year. As this question can hardly come before a court until the expira-
tion ot one year, the general assembly will have an opportunity to make
the language more clear in the meantime. Should there be no change in the
law, a test case may be brought after one year in case this ruling is disputed
as being too favorable to the state.
Very truly yours,
W. H. MILLER,
Assistant Attoruey Geueral.

AUTOMOBILES—INIJURY TO PROPERTY, ETC.—JURISDICTION
OF ACTION.

August 11th, 1908.

Hox. CarMr A, TuoMrsoN, Seciretary of State, Columbus, Ohic.
Dear Sik:—I desire to acknowledge receipt of your letter, in which you
inquire: °

“In what court should an action be brought for injury to property
caused by the negligence of the owner of an automobile?”

In reply thereto I desire to say that under section 33 of the automobije
law, passed May 11th, 1908, an action may be brought in the county where the
injured party resides and that a summons against the defendant may issue
to the sheriff of any county within the state of Ohio, to be served upon such
defendant as in other civil actions. A court of common pleas would have
jurisdiction in such cases unless the amount involved was less than $100, in
which case the action should e brought before a justice of the peace.

Yours very truly,
‘W. H. MILLER,
Assistant Atlorney General.

ELECTIONS—LOCAL—LEVY FOR EXPENSE OF—WHEN MADE.
August 8th, 1908.

Hox. CARMI A. TiroMpsoxN, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge the receipt of your letter in which you
inquire what time the taxes should be levied by municipalities to meet the
expenses of the 1909 election, as provided by section (2966-27) R. S., as amended
April 9th, 1808. In reply thereto I desire to say that it is my opinion that the
political divisions of the county should make this levy in 1909, the first half
of which tax would be paid into the county treasury in December, 1909.

The expenses of such election should be paid out of the county treasury, as
other county expenses, and the same should be deducted from funds due said
political divisions by the county auditor at his semi-annual settlement in
February, 1910.

The county commissioners no doubt in making the county levy in 1908
have anticipated this expense, which the county is to pay as other county
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expenses, and which cannot be retained by the county auditor from the funds due
to the various taxing districts until the first settlement after. the election.
Very truly yours,
W. H. MILLER,
Assistant Altorney General.

POLITICAL PARTY--NOMINATIONS—AUTHORITY O!' STATE SUPERVISOR
OF ELECTIONS.

Secretary of state, as state supervisor of elections, may not detecrmine the
validity of nominations for counly and local offices unless board of deputy siate
supervisors fails to agree.

August 18th, 1908.

Hox. CARMI A. THOMPSON, Sec*retau of State and State Supervisor of Elections,
Columbus, Ohio.
Dear SIR:—Your communication of August 11th is received, in which you
submit the following statement of facts, with the request for an opinion as to
your official duty relative thereto: M

Rival certificates of nomination have been filed with the board of
deputy state supervisors of elections for Gallia county for each of the
county officers to be elected at the coming November election. One set
ot certificates is known as the “Eagle ticket” and the other as the
“Switzer ticket.” Prior to August Tth, 1908, you, as state supervisor
oi elections, in rendering a decision upon a hearing had before you in
which charges were preferred against the individual members of the
board of deputy state supervisors of Gallia county, directed the said
board of deputy state supervisors of elections of Gallia county to meet
at once and, by appropriate action, to accept the set of certificates
known as the “Switzer ticket” as the duly nominated county Republican
ticket of Gallia county; that the state board of deputy state supervisors
of Gallia county met on August 7th, 1908, and, in disregard of your
direction as state supervisor of elections, refused o accept the ticket
known as the “Switzer ticket,” but did accept the ticket known as the
“Bagle ticket,” and ordered the same to be placed upon the official
ballot.”

Upon this stalement of facts two questions are submitted:

1. Did you, as state supervisor of elections, act within your authority in
directing the deputy state supervisors of elections of Gallia county to accept
the “Switzer ticket” and place the same upon the official ballot?

2. If you were authorized to give said direction what authority have you,
under the law, to compel obedience to the same? '

In reply I beg to say the question of your authority to order or direct the
hoard of deputy state supervisors of elections to accept the names -of certain
candidates as the rightful candidates, where rival certificates of nomination
have heen filed with said board in accordance with seciion (2966-22) R. S. is
determined Dby the provisions of section (2966-23) R. S. Section (2966-23) is, in
part, as follows:
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“Certificates of nomination and nomination papers, when filed, shall

be preserved and be open, under proper regulations, to public inspec-

tion; the certificates of nomination and nomination papers being so

filed, if in apparent conformity to the provisions of this act, shall be
deemed to be valid, unless objection thereto is duly made in writing
within five days after the filing thereof, ® # # such objections or
other questions arising in the course of nominations of candidates for
county officcs or offices of a district lying within a county shall be
considered by the deputy state supervisors ot the county, * #* % and
their decision shall be final; % % * but in case no decision can be
arrived at, the matter in controversy shall be submitted to the state
supervisor ot elections, who shall summarily decide the question thus
submitted to him and his decision shall be final.”

\_‘\

Under the above provisions of section (2966-23) R. S., the state supervisor
of elections is without jurisdiction to consider or determine any guestions aris-
ing in the course of the nomination of county officers until after the board of
deputy state supervisors of the county have met and considered the contro-
versies in question and failed to agree.

I am therefore of the opinion that you, as state supervisor of elections, were
withcut authority to direct the board of deputy state supervisors of elections
of Gallia counly to accept the Switzer ticket and place the same upon the of-
ficial ballot, until after said board had met and failed to decide the question
and it had been regularly submitted to you, as is provided in the above quoted
provisions of section (2966-23) R. S.

It necessarily follows that you are without authority to compel a com-
pliance with said direction when the same was given without authority of law. "
Very truly yours,

W. H. MiLLe,
Assistant Attorney General.

BANKS—INCORPORATION OF.

Bank may not be incorporated under free baiking act after enactment of
banking law in 99 0. L. 269; articles of incorporation filed uader said free bank-
ing act with county recorder prior to cnactment of said law should, however,
be recorded by scervetary of state.

In re articles of incorporation of the Farmers' Banl Company of Jeaera.

September 1st, 1908,

Hox. Caryi A. TuoMpsoN, Secretary of State, Colunbus, Ohio.

Dear Sir:—Replying to yours of the 25th ult.,, I beg to advise that in the
opinion of this department section 18 of the act of the general assembly ap-
proved May 5th, 1908, entitled “An act relative to the.organization of banks
and the inspection thereof” (99 O. L. 269-296), should be so construed as to
forbid the organization of corporations for the purpose of banking under any
other act of the general assembly than that above designated.

The free banking act, together with many of the other statutes regulating
banking prior to the enactment of the present banking law, are kent in full

7—A. G.
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force and effect for the government of such corporations as have been incor-
porated under their provisions and doing business thereunder, but that does not
authorize the incorporation of companies under such laws after the enactment
of such statute.

As the articles of incorporation of the Farmers’ Bank Company of Jenera,
Hancock county, Ohio, which you present to me, were filed pursuant io the free
banking act (Sec. (3821-65) R. S.) with the recorder of the proper county before
the enactment of the new banking law, and was in all respects properly or-
ganized thereunder, this corporation is included within the saving clause con-
tained in such act, and its articles when transmitted by the county recorder
should be recorded in your department. I therefore advise that record of the
same be made as provided by section (3821-65) R. S.

Yours very truly,
‘WabeE H. ErL1s,
Attorney General.

VOTING MACHINES.

Deputy state supervisors and inspectors of elections may not tse voting
machines at election when such machines are inadequate for accommodation of
entire ticket, by supplementing such use with the use of the printed ballots; one
method or the other must be exclusively used.

Deputy state supervisors and inspectors may not be compelled by mandamus
to use voting machines which are inadequate, nor to purchase adequate ma-
chines when their funds are insufficient.

September 30th, 1908.

Hox. CarMI A. THoMPSON, Secretary of State, Columbus, Ohio.

Dear Sik:—In your letter of September 22nd, you state that certain voting
machines, used in the city of Cleveland, are said to be too small to permit the
names of all the candidates on the various tickets at the November election to
be placed upon them, and ask whether paper ballots may be used separate from
the voting machine for a part of the ticket and the voting machine for the
balance of the ticket in an election precinct..

In my opinion, the so-called Australian ballot and the voting machine are
two separate and distinct means of voting by ballot, and either the cne or the
other should be used exclusively. I am led to this conclusion chiefly by reason
of the provisions of section (2966-36) R. S. as to voting “for each and every
candidate of one party, etc.,” by making “a cross mark in the circular space
below the device, etc.,” and other provisions of this and other sections of the
statutes relating to the so-called Australian ballot, on the one hand, and on
the other hand by reason of the provision of section 3 of the voting machine
law (Sec. (2966-56) R. S.) that:

“The voting machine or machines to be used * #* * must be so
constructed as to meet all requirements specified in this act.”

Among such requirements of the voting machine law, we find in Sec.
(2966-54) R. S. that the voting machine used shall be such ‘“that it enables
each elector, if he so desires, to cast one written or printed ballot of his own
selection for all the officers for whom he is entitled to vote at such election; that
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it affords each elector an opportunity of voting for all the candidates ror whom
he is entitled t¢ vote “ # ; that such machine admits of the enjoyment of
each elector of his full right and privilege in the exercise of the elective fran-
chise under the constitution and laws of this state, ete.”

In precincets where the voting machine has Lieen legally adoptel for use,
and where no voting machine has Leen purcuased or where a voting machine
which fits the legal requirements of a particular election is not available, the
constitutional right of an elector *“to vote at all elections,” provided in Art.
V, Sec. 1 of the constitution, cannot be taken from him and the elector is
therefore entitled to the other means provided for his voting, namely, the use
of the Australian ballot as adopted in Ohio. This is illustrated in the case of
State ex rel. v, Beard of Elections, 24 O. C. C. 654, the syllabus of which reads
partly as follows:

“1. Mandamus will not lie to compel hoard of elections to provide
voting' machines.

‘A writ of mandamus to compel a board of €lections to grant the
petition of sixty-five per centum of the electors of a voting precinct
for the providing of a voting machine for their precinct, under the
provisions ot 95 0. L. 420, will not be issued, where it does not appear
that there are funds on hand applicable to payment for such a machine,
or that the board has been derelict in providing for proper levy a fund
applicable to such purpose.”

The court in this case decided that the purchase of voting machines by
the board of elcctions was dependent upon other conditions, such as the pro-
vision of the necessary funds, and further that the board should be allowed
reasonable time in which to make investigation and arrange for the purchase
of such machines.

I take it, therefore, from this decision, that the Cleveland board, since it
is prevented from purchasing machines by proceedings in court, and since it
will probably not have sufficient time and perhaps not sufficient funds for such
purchase prior to the next November election, is in a situation similar to the
board of elections in the case cited and may dispense with the use of voting
machines, The fact that voting machines have been already purchased for
certain precincts makes no legal difference where such machines do not fill the
legal requirements at the coming election.

Very truly yours,
W. H. Minne,
Assistant Attorncy General.

ELECTIONS—COMPENSATION OF ELECTION OFFICERS AND REGIS-
TRARS IN REGISTRATION CITIES.

October 1st, 1908,

Hox. CarM1 A. TuoMrson, Secretary of State, Columbus, Ohio.

Dian Str:—I beg to acknowledge receipt of yours of even date, presenting
to this department, for its opinion thereon, the question as to the proper
compensation to he paid registrars, judges and clerks of election in registration
cities, as well as other cities of the state.

Replying thereto I heg to advise that section (28966-32) as amended in the act
of the general assembly of April 23rd, 1904 (97 O. L. 237), and section (2966-6)
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being a portion of the same act (97 O. L. 222), and section 2926t R. S., being
the act of May 9th, 1908 (99 O. L. 512), determine the proper answer to be
given to the questions presented.

Section (2966-6) supra, provides as follows:

“The judges and clerks shall each receive as compensation the sum
of $3.00 for their services, which services shall be the receiving, record-
ing, canvassing, and making return of all the votes that may be deliv.
ered to them in the voting precinet in which they preside on each
election day; provided, that in any county containing a city having a
population of 300,000 or more, by the last preceding federal census,
the compensation of judges and clerks of election, for such services,
shall be $5.00; and in cities where registration is required the compen-

, sation of judges and clerks of election shall be as otherwise provided
in this act.”

Section (2966-52), supra, provides as follows:

The judge of election called by the deputy state supervisors to
receive and deliver hallots, poll-books, tally-sheets and other required
papers, shall receive $2.00 for such service, and in addition thereto
mileage at the rate of five cents per mile to and from the county seat,
if he live one mile or more therefrom. The judge of election car-
rying the returns to the deputy state supervisors, and the judge
carrying the returns to the county or township clerk, the clerk or
auditor of the municipality, shall receive like compensation. Judges
and clerks shall each receive as compensation the sum of $3.00 for their
services for each election day; provided, however, that in cities where
registration is required the compensation shall remain as now fixed by
law, except that the chairman elected at the meeting for organization
shall receive $1.00 for calling for the sealed package of ballots.”

It will be observed, by the preceding sections, that the compensation of
judges and clerks for their services for each election day is fixed at $3.00 each.
There is a repetition of the language contained in section (2966-6) and that of
section (2966-52), except in the first numbered section the character of the
gervice thus compensated is designated as ‘“‘the receiving, recording, canvassing
and making return of all the votes that may be delivered to them,” etec.

This amount of $3.00 per day does not apply to registration cities, as you
will observe by each of the sections above cited, registration cities are exempted
therefrom; nor does it apply in counties containing a city having a population
of 300,000 or more, by the last preceding federal census, for in such counties
and cities the compensation of judges and clerks, for such service, shall be $5.00.

In addition to the foregoing compensation the judge of election that is
called by the deputy state supervisors to receive and deliver the ballots, poll-
books, tally-sheets and other required papers, shall receive, for such service,
$2.00, and, in addition thereto, mileage at the rate of five cents per mile to and
from the county seat, if he live one mile or more therefrom. The same com-
pensation applies likewise to the judge of election carrying the returns to the
deputy state supervisors and the judge carrying the returns to the county or
township clerk or clerk or auditor of the municipality.

Special emphasis should be laid upon the fact that the foregoing applies
only to counties which do not contain registration cities. The counties con-
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taining registration cities, which may be included in the foregoing, are gov-
erned by the law of JMay 9th, 1908 (99 O. L. 512), as follows:

“The registrars of each precinct shall be allowed and paid $1.00 per
day and no more, nor for more than six days in any one election, for
their services as registrars.”

In registration cities containing a population of 30,000 or more, the judges
of elections, including the registrars as judges, and the clerks of election shall
each be allowed and paid $5.00 for each election at which they serve, and no
more.

In other registration cities registrars, judges and clerks shall each be
allowed and paid $5.00 for each clection at which they serve, and no more.
Observe the distinetion in compensation hetween the amounts paid to an indi-
vidual acting as & registrar, which is $4.00 per day, and that of a registrar
acting as a judge, who, in cities of 30,000 or more, receives $5.00 for each
election at which he servies. Further observe that the language—"“in other
cities”—refers to cities other than those containing a population of 30,000 or
more; in such cities such officers are paid $5.00 for each election at which they
serve, and no more.

Very truly yours,
W. H. MiLLee,
Assistant Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE—MULTIPLICITY.
Articles of incorporation of the Buckeye Distributing Company disapproved.
Octoher 14th, 1908.

Ho~. Cara A. TioxMrsoN, Secretary of State, Columbus, Ohio.

Dear Sii:—You have requested an opinion of this department as to the
legality of the purpose clause contained in the articles of incorporation of
the Buckeye Distributing Company. The purpose clause thereof is as follows:

“Said corporation is formed for the purpose of transacting a general
brokerage business, acting as manufacturer’s agents, buying and selling
any and all kinds of merchandise; buying, selling, manufacturing and
operating any and all kinds of vending machines, distributing and
displaying advertising matter of any Xkind, distributing samples of
any and all kinds of merchandise; and acting as agent for general lineg
of insurance.”

In my opinion “a genecral brokerage business” is not related in any way
to “manufacturing and operating * * vending machines, distributing and
displaying advertising matter of any kind, distributing samples of any and all
kinds of merchandise,” nor can it be said that “a general brokerage business”
is similar to that of “acting as agent for general lines of insurance.”

In the case of State ex rel. v. Taylor (55 0. S. 67) the supreme court in
construing section 3235 R. S. denies the authority for incorporating a company
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for more than one specific purpose, and the opinion therein expressed seems
to be determinative that several distinct and unrelated purposes are here
sought to be combined in the one corporation.

I therefore return the articles in question to you, advising that the same
be not filed or recorded.

Very truly yours,
WapeE H. ELLIS,
Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE.

Purpose clause of the articles of incorporation of the Fleischmann-Clark
Company approved.

October 27th, 1908.

Hox. Canat A, TioMmpsoN, Secretary of State, Columbus, Ohio.

Dear Sik:—Acknowledging the receipt of your letter of the 23rd, in which
you enclose articles of incorporation of the Fleischmann-Clark Company and
ask my opinion as to the propriety of the form used and the legality of the
purpose clause, I beg to advise you as follows:

1. The form used is not in striet accordance with section 3236 of the Re-
vised Statutes, and it no doubt would have been better if the incorporators had
followed the statute. However, no harm is done by inserting other matters in
the articles of incorporation and the words used by these particular incorporators,
“the duration of the corporation shall be perpetual,” do not add to or take
from the powers of the company. It is still subject to dissolution at any time,
either by its own action or in the proper exercise of the state’s authority.

2. The purpose clause contains, in express terms, a recital of many pro-
posed powers which would be incidental to the main powers and need not have
been expressed. This, however, does not affect their legality.

I therefore advise you that unless the incorporators on their own account
degire to change the articles in aecordance with the suggestions here made, you
may file and record them just as they are.

Very truly yours,
Wane H. ErLL1s,
Attorney General.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE—AMENDMENT,

Telephone company may not, by amendment to articles of incorporation, ac-
quire authority to furnish electric light and power.

Proposed amendment to articles of incorporation of the Newton Falls Tele-
phone Company disapproved.

November 10th, 1908.

Eox. CarMmI A, TroMmrSoN. Secretary of State, Columbus, Ohio.
Dear Str:—T have the honor to acknowledga having received your request
for an opinion upon the gquestion presented by the proposed amendment to the
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articles of incorporation of the Newton Falls Telephone Company, namely:
Whether a telephone company may include the business of furnishing electrie
light and power as part of its corporate purposes.

It is provided by section 3238a of the Revised Statutes that any corporation
incorporated under the general incorporation laws of the state may amend its
articles of incorporation so as to modify, enlarge or diminish the objects or pur-
poses for which it is formed, or so as to add thereto anything omitted from or
which might lawfully Le provided for in such articles originally. In such con-
nection it is provided that a corporation cannot, by amendment, change substan-
tially the original purposes of its organization.

The power is thus conferred upon existing corporations to enlarge or
diminish the objects or purposes for which such corporations may be formed,
but not in any regard to add thereto any purpose except that which might law-
fully have been provided for in the original articles, nor can it change the
original purposes of its organization.

The question of the assumption of such power by amendment is thus to be
determined from the consideration of section 3235 R. S., limiting and defining
the purposes for which corporations may be formed. The portion thereof which
it is necessary to consider in this connection is as follows:

“Corporations may be formed in the manner provided in this chapter
for any purpose for which individuals may lawfully associate them-
selves, except for carrying on professional business.”

In construing the foregoing language the supreme court of this state, in
the case of State ex rel. v. Taylor (55 O. S. 67), said:

“The word ‘purpose’ is designedly in the singular number. This
limitation must have been by design. It is a most wise and reasonable
one. We cannot assume that the general assembly would intentionally
clothe corporations with capacity to unite all classes of business under
one organization, as this would tend strongly to monopoly. Construing
this scetion wholly by itself, it will not justify the contention that a cor-
poration organized for one purpose can be changed by amendment into
a company having authority to pursue a number of differing and unre-
lated purposes. Indeed, the only rational deduction is the exact
opposite.

The court then examines the different chanters and subsections under Title
2, “Corporations,” and comments upon the various character of companies that
may be formed pursuant to their provisions. It then proceeds:

“If it had been the design of the general assembly, hy section 3235,
to give the unlimited power contended for, why the subsequent provisions
referred to? These enactments taken together, we think, support the
conclusion that a corporation may, except where distinet provision is
made, be organized for one main purpose, not for a half dozen. Nor is
this unreasonable. It would seem to be a sufficient extension of the
words of any grant to corporations to hold that they may possess such
incidental powers as are necessary to carry into effect the powers ex-
pressly conferred.”

In that case it was contended that, pursuant to the authority conferred by
Py

section 3238a R. S., articles of incorporation providing for the purpose of form-
ing and organizing a manufacturing company to engage in the business of
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manufacturing gas, electricity and furnishing gas for light, heat and power,
might, by amendment, add the further power of owning and operating a gas,
electric and traction company, with power to acquire, own, operate, lease and
maintain a street railway, to be operated by electricity or other motive power,
ete. The court thus held against such claim of power and that the same would
be violative of section 3235 R. S.

In my opinion, the power to own and operate a telephone company is as
unrelated to that of furnishing electric light and power as was that of owning
and operating a gas and electric plant with that of operating a street railway,
and unless the same has been specially authorized by the general assembly
of this state such right does not exist.

Examining this question, it is apparent that the general assembly has pro-
vided for the consolidation and joint incorporation of certain classes ot com-
panies commonly designated as quasi public in character. For instance, by
section 3470 R. S. two or more telegraph lines may consolidate; by section 3471
R. 8. two or more telephone lines may bhe consolidated; by section 3471a R. S.
the previous sections are made applicable to any company organized for the pur-
pose of supplying the public and private citizens with electrie light and power
or automatic package carriers; by section 2485a R. S. consolidation of these com-
panies mentioned in section 2478 R. S. is expressly authorized. Pursuant to
former opinions of this department, unnecessary to here cite, your department
has been advised that whera the consolidation of certain corporate purposes or
powers has been authorized by legislative act those same powers may be in-
cluded in the original articles of incorporation, and, if so, the same may be
added by amendment pursuant to the provisions of section 3238a R. S.

After examination of each of these civil acts it becomes apparent that no-
whero has the general assembly authorized the incorporation of a company to
engage in the business of owning and operating telephones, together with that
of furnishing eleciric light and power. The powers of electric light and power
companies are defined in section (3471-3) and related sections. And by section
3471 R. S. telephone cofnpanies are granted the same powers and made subject
io the same restrictions as are prescribed for magnetic telegraph companies
(sections 3454 to 3470 R. S.). No such authority anywhere appearing to authorize
the adoption of the amendment, including the power of buying, manufacturing,
selling and furnishing clectric light and power, by a company organized for
conducting the telephone business, I advise that you do mnot file or record the
same.

Very truly yours,
T. G. DENMAN,
Attorney General

VITAL STATISTICS—LOCAL REGISTRARS.

November 27th, 1908.

Tlox. CarMI A. Tuoaresox, Secretary of State, Columbus, Ohio.

Dear Sir:—I1 am in receipt of your request for an opinion of this department
involving the consiruction of the provisions of an act to establish a bureau of
vital statistics, ete., found in 99 O. L. 296. The questions presented by you
are as follows:

“Is the registrar of the state compelled to appoint the clerks of the
bhoard of health of cities, as local registrars?”
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“In the cities wherein boards of health have elected secretaries in-
stead of clerks, do they come within the wrovisions of the act?”

The act in question requires that in villages the village clerk shall Le the
registrar; in cities the clerk of the board of health shall bie the registrar, and
in townships the township clerk shall be township registrar; that they shall
bz subject to all the rules and regulations of the state registrar and to all of
the provisions and penalties of the act. These respective officers are known as
local registrars. There is no authority, where such officers exist, to appoint
others than the cofficirs named. The duties of local registrar are those imposed
upon existing officers as above named. If boards of health in any of the cities
of this state have elected secretaries, designated by such name instead of
being designated as clerks, such officers periorming the duties of clerks will
sérve as local registrars.

Yours very truly,
W. H. Mier,
Assistant Attorney General.

*

CORPORATICN DEALING IN INVESTMENT SECURITIES MUST COMPLY
WITH SECTION 3821r R. S. ’

In re the Interiational Guarantee Company.

December 3rd, 1908.

F'ox. CaARMI A. TroMmprsoN, Secretary of State, Columbus, Ohio.

Dear. Sik:—I return to vou the enclosed articles of incorporation of the
International Guarantee Company. The same provide in their purpose clause for
the power of s2lling and guaranteeing debentures and otherwise dealing in ccr
tificates, bonds and investment securitics. In the opinion of this department such
corporation would have to qualify under section 3821r et seq. Revised Statutes.
As the enclosed does not evidence that such is the intention on the part of this
corporation, I réturn the same to you without my approval, advising that they he
not recorded or filed by you.

Very truly yours,
U. G. DENMAN,
Atlorney (eneral.
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(To the Auditor of State)

NATIONAL WOMEN’S RELIEF CORPS—RIGHT TO ACQUIRE AND
DISPOSE OF LAND.

March 23rd, 1908.

Hox. Warter D. Guirperr, duditor of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge the receipt of your letter of March 14th,
enclosing a copy of the articles of incorporation of the National Women’s
Relief Corps, together with certain letters and documents bearing upon the
acquisition by that organization of the site of Andersonville prison. The papers
are referred to me as to the legality of a proposed transfer of this property to
the federal government.

The corporation is formed not for profit and its objects appear to be
charitable and patriotic in nature. The right to dispose of this property stands
upon the right to acquire it. If such right exists at all it must be under
the first section of the purpose clause, which provides in part, “to assist the
Grand Army of the Republic and to perpetuate the memory of their heroic
dead.”

Assuming the land in question to have been acquired for the purpose of
preserving it as a memorial to the Union prisoners who died at Andersonville
or as a result of infirmities received while confined in the prison, I believe that
the ownership of this tract by the National Women’'s Relief Corps is within
its corporate power. That being the case a transfer of the property to the
federal government, if designed to perpetuate the memorial more effectively
than could be done by the corporation itself, would be entirely legal.

I herewith return the papers submitted to me.

Yours very truly,
Wane H. ELLIS,
Attorney General.

COMPENSATION OF PERSONAL PROPERTY ASSESSORS MAY BE
CHANGED ATFTER THEIR ELECTION.

March 23rd, 1908.

Hox. WarLter D. GuiLsert, Auditor of State, Columbus, Ohio.

DEear Sir:—Replying to your favor of March 16th, enclosing letter of J. B.
Hopkins of Batavia, Qhio, I beg to state that in my opinion the compensation
of personal property assessors is not such as is included within the meaning
of the term “salary” as ustd in article II, section 20 of the constitution of the
state, and therefore the limitations of that section do not apply. The general
assembly accordingly had power to increase the compensation of assessors
elected in November, 1907, for services to be performed in April and May
of 1908.

Very truly yours,
Wabpe H. ELLIS,
Attorney General.
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DOW-AIKIN LAW—APPLICATION OF TAX.

Brewery selling through agent on order liable for Dow-Ailkin tac.
Social club selling to its members intoricating liquors procured by dand
waiter from cafe on lower floor of building liable for Dow-Ailin tar.

April 6th, 1908.

Hox. Warter D. GUILBERT, Auditor of State, Coluinbus, Ohio.

Dear Sir:—You have requested an opinion of this office upon the following
questions:

1. Can an outside brewery sell its product within a city which is
“wet” territory, through a solicitor or agent, to individuals, without
being liable to the payment of the Aikin tax; the solicitor or agent to
take orders, forward the same to such brewery, the brewery to mark
each package to correspond with each order; shipment to be made in
care of the solicitor or agent, who, in turn, makes delivery from the
railroad car to the purchaser, payment to be made to the solicitor or
agent at time of delivery?

2. Will a social club be liable for the Aikin tax under the following
conditions: Club located on top floor, liquors delivered to club by
dumb waiter or elevator from a cafe located on lower floor in same
building; liquors to be paid for when drunk, to an officer of the club;
settlement for liguors to be made to the cafe at stated periods?

Section (4364-9) R. S. provides:

“Upon the bDusiness of trafficking in spirituous, vinous, malt or
other intoxicating liquors, there shall be assessed yearly, and shall be
paid into the county treasury, as hereinafter provided, by every person,
corporation, or co-partnership, engaged therein, and for each place
where such business is carried on by or for such persons, corporations,
or co-partnerships, the sum of one thousand dollars.”

1. The courts have been strict in the enforcement of the assessment pro-
vided for in this section, largely on the ground that the Dow law and the
Aikin law wer2 enacted for the purpose of ‘“providing against the evils re-
sulting from the traffic in intoxicating liquors,” under the authority of article
XV, section 9, of the constitution, which sets out that: “The general assembly
may, by law, provide against evils resulting theretfrom.”

Section (4364-16) R. S. makes the following exception:

“The phrase, ‘trafficking in intoxicating liquors,’ as used in this
act, * = does not include the manufacture of intoxicating liguors
from the raw material, and the sale thereot af the manufactory, by the
manufacturer of the same, in guantities of one gallon or more at any
one time.”

The words ‘“‘at the manufactory” were nct included in the act of 83 O. L.
157, but were added in the act of March 21st, 1887, for the express purpose of
confining the sales of manufacturers solely to sales at the manufactory,
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and a manufacturer who carries on the business of selling intoxicating
liquers elsewhere than at the manufactory, is subject to the tax like other
dealers.

Brewing Co. v. Talbot, 53 O. S. 511.
The court in this case further holds that:

“It is not essential to a valid imposition of a tax that the traffic
be carried on in a building or structure or fixed place of business.”

Your first inquiry is answered when we determine the place where the
sale is completed. The American and English Encyclopedia of Law sets out
the following as essentials of a sale: First, a mutual agreement; second,
competent parties; third, a money consideration; fourth, a transfer of the
absolute or general property in the subject of the sale from the seller to the
buyer.

A sale is not completed until the buyer assumes full possession and own-
ership of the gcods, with all the rights and risks attaching to them. There is
only a mere executory agreement and not a sale before the transfer of title
and possession. The rule that delivery of goods to a common carrier for
delivery to the buyer is a delivery to the buyer does not apply in case the seller
reserves the jus disponpendi or consigns the goods to himself or his agent, in
.which case title to the goods does not pass at the manufactory.. This view is
taken in the case of the Village of Bellefontaine vs. Vassaux, 55 O. S. 328.

I am therefore of the opinion that sales under the above stated facts
are not sales at the manufactory, and that the brewery making such sales
would Be liable to the payment of the Aikin tax.

2. It has been held in the case of University Club v. Ratterman, 3 C. C.
18, that:

‘“The furnishing of wines and liquors to its members by a bona
fide social club, which receives no dividends or profits, pays no salaries
and is not engaged with a view to profit, was a ‘trafficking in intoxi-
cating liquors,’ within the meaning of section 8 of the act of May
14th, 1886 (83 O. L. 157), the same being a sale by said club to its
members, and rendered it liable to assessment under the terms of
said statute.”

The word “traffic” is “the passing of goods or commodities from one
person to another for an equivalent in goods or money.” Senior v. Ratter-
man, 44 O. 8. 643. Since section (4364-9) R. S. provides for an assessment “for
each place where snch business is carried on,” I am of the opinion that such
social club would constitute a different place of traffic in liquors and that
such sales would require a payment of the assessment.

Very truly yours,
W. H. MiLLER,
Assistant Attorney General.
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MUNICIPAL CORPORATION—ANNEXATION—TAXATION.

Licn of muvaicipal tar does not attach to property annexred to municipal
corporation witil ten days after adoption by council of ordinaice or resolution
accepting annesation; i such time has not erpired before second Monday in
April, and town<hip lecy has been made before that time, lien of township
levy attaches, to e.clusioin of that of municipal levy.

April 10th, 1908.

Hox. WaLier D. Guinserr, Auditor of State, Colwinbus, Ohio.

Dear Sir:—I am in receipt of your request for an opinion based upon the
proposition contained in a letter of the county auditor of Butler county. From
such letter it is evident that the city of Hamilton has taken preliminary steps
to annex certain adjacent territory, pursuant to the provisions of section 1589
of the Revised Statutes; that the petition has heen presented to the board
of county commissioners, and the prayer thereof has been granted as provided
in section 1590 R. S. The proceedings of the county commissioners have
been certified back to the city council under date of February 4th last. The
necessary transcripts, maps, ete.,, are now before the city council for final
action thereon as indicated by section 1591 R. S. If the council accepts the
application for annexation it should be done by ordinance or resolution, which
does not become effective until ten days after the first publication of the same,

The question presented is whether the taxes levied by the city council
for the current year have become a lien upon the territory annexed.

Under section 40 of the municipal code the council certifies to the auditor
of the county on or hefore the first Monday in July annually, the rate of taxes
levied by it on the real and personal property in the corporation, and the
auditor is required to place the same on the tax list of the county in the same
manner as other taxes are placed thereon.

The lien of the state for taxes on real property allaches thereto on the
day preceding the second Monday in April. (Section 2838 R. S.) The
territory in question will become a part of the city when the application is
finally accepted by the council,

Sec. 1597 provides that

“When the resolution or ordinance accepting such annexation has
been adopted the territory shall be deemed a part of the city or
village.”

This cannot be completed hefore ten days succeeding the acceptance of the
application by council, which, according to the facts set forth in the auditor’s
letter, was to be done April 8th, and, allowing for the ten days required for
publication, the final date would thus be April 18th.

It would, therefore, appear from the preceding citations that when the
annexafion of territory to a municipal corporation is not made until after the
second Monday in April, and if the township levy has been duly certified by
the township trustees to the county auditor in advance of April 18th, and by
him placed on the tax list of the county, it becomes and remains a lien thereon
to the exclusion of the city levy for the current year, and such annexed ter-
ritory becomes subject to the payment of such township taxes and not to the
payment of the city taxes.

As I am not advised of the date that the township trustees certified their
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levy to the auditor, pursuant to section 2827 R. S., the foregoing answer is
conditioned upon such township levy being made before the 18th day of
April, 1908.
Very truly yours,
) Wabge H. ELLIS,
Attorney General.

MUNICIPAL CORPORATION—ANNEXATION—TAXATION.

When resolution of annexation to municipal corporation is passed less than
ten days before second Mondey in April, and township levy is not certified
before said date, lien of municipal tax altaches to such annexed territory.

Supplementary 1o opinion of April 10th.

April 27th, 1908.

Hox. WaLTer D. GUILBERT, Auditor of State, Columbus, Ohio. .

DEAR Sir:—On the 10th inst. I submitted to your department an opinion
celative to the lien for taxes certified by the city council of Hamilton, Ohio,
upon certain territory annexed to such city. Therein I stated that if the town-
ship levy, made by the township trustees, had been duly certified to the county
auditor in advance of the taking effect of the resolution or ordinance accept-
ing such annexation, the township levy became a lien upon such territory to
the exclusion of the city levy for the current year, and such annexed territory
remained subject to the payment of such township taxes and not to the
payment of the city taxes. I further stated that I was not advised of the date
that the township trustees certified their levy to the county auditor, and that
my answer to the question was conditioned upon such township levy being
‘made before the 8th day of April, 1908.

The county auditor of Butler county, further advising you relative to the
facts involved, stated in his letter of the 21st that

“Neither the St. Clair nor Fairfield township trustees, nor the
council of the city of Hamilton have yet made their levy and certified
the same to his office.”

In the light of these circumstances you desire to know which levy, town-
ship or city, should be placed against such annexed territory for the current
vear. I am of the opinion that this question is solved by the consideration
of section 1597 R. S., which is as follows:

“When the resolution or ordinance accepting such annexation
has been adopted, the terrjtory shall be deemed a part of the city or
village, and the inbabitants residing therein shall have all the rights
and privileges of the inhabitants within the original limits of such
city or village.”

The acceptance of the annexation by the city council was made on the
8th inst. and the ten days’ publication of the ordinance was completed on
the 21st inst. The annexation thus became complete. As no township levy
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had at that time been certified the territory should now he decmed to he a
part of the city of Hamilton and the municipal levy should be placed against
such annexed territory when certified to the county auditor.
Very truly yours,
Wane H. ELL1S,
Attorney General.

TAXATION—EXEMPTION.

Securities of municipal corporation located in federal territory arc crcnpt
from taxation in Ohio.

May 21st, 1908.

Hox. W. D. Grinserr, Auditor of State, Columbus, Ohio.

Dear Sir:—Your letter of the 18th presents certain facts of which the
following is a summary:

Certain assessors of Clinton county have discovered that municipal bonds,
issued by several municipal corporations located in the Indian Territory, were
held by parties residing in Clinton county. The assessors reported the facis
to the auditor of Clinton county and he in turn asked to be advised by you
as to the taxability of such honds in the hands of such residents of the
state of Ohio.

The data presented in connection with such inquiry contain the informa-
tion that the bonds in question were waterworks construction bonds of the
city of Coalgate, in the Choctaw Nation, Indian Territory, and were ap-
proved and issucd pursuant to the provisions of the act of the 57th congress,
July 10th, 1902 (32 U. S. Statutes at Large, 641, 657). Examining the act
in question, thc following provision is found therein:

“55. Authority is hereby conferred upon municipal corporations
in the Choctaw and Chickasaw nations, with the approval of the sec-
retary of the interior, to issue bonds and borrow money thereon for
sanitary purposes and for the construction of sewers, lighting plants,
waterworks and schoolhouses, subject to all the provisions of laws of
the United States in force in the organized territories of the TUnited
States in reference to municipal indebtedness and the issuance of
bonds for public purposes; and said provisions of law are hereby put
in force in said nations and made applicable to the cities and towns
thercin the same as if specially enacted in reference thereto; and
said municipal corporations are hereby authorized to vacate streets and
alleys, or parts thereof, and said streets and alleys, when so vacated,
shall become the property of the adjacent property holders.”

Tpon the cession of the lands described in the act made by the Choctaw
and Chickasaw tribes to the government of the United States, the lands therein
ceded, of which the lands embraced within the city of Coalgate are a part,
thereby became territorial property of the TUnited States government upon
which town sites were permitted and authorized to he established.

It was to such town sites that the provisions of section 55, ahove quoted,
were and are applicable, and they are thereby made subject to all the pro-
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visions of the laws of the United States in force in the organized territories
of the United States in reference to municipal indebtedness and the issuance
oY bonds for public purposes.

The municipal corporations thus organized and erected upon governmental
lands became agencies under the territorial, government, for local govern-
mental purposes. They are in effect branches of the general government itself.
The evidence of indebtedness issued by such municipalities are as exempt from
taxation by the various states as are the bonds of the United States. In the
judgment of the supreme court of the United States, in McCulloch v. Maryland, 4
Wheaton, 316, and in Osborne v. Bank, 9 Wheaton, 738, that court established
by the most cogent reasoning that a state had no ‘“powers, by taxation or
otherwise, to retard, impede, burden or in any manner control the operations
of the constitutional law enacted by congress to carry into execution the
powers vested in the general government,” and enunciated a principle, which
is directly applicable to the question here presented, and which placed beyond the
reach of the state “all those powers which are controlled by the people of the
United States or the government of the Union, and all those means which are
given for the purpose of carrying those powers into execution.”

As, in those cases, the court held the means employed by the Bank of
the United States were not taxable by the state, so here the means employed
by the city of Coalgate for raising money to construct its waterworks, to-wit,
by the issuance of bonds of such city, are not taxable. The same principle
forbids the United States government to tax the bonds of a municipality created
under the laws of a state, and it follows that the bonds issued by similar mu-
nicipalities, agents of the United States, should be exempt from taxation by
the state government.

I, therefore, am of the opinion that no authority exists by which the
auditor of Clinton county can list for taxation, against the owners thereof, any
of the bonds issued under the authority of congress above referred to.

Yours very truly,
Wang H. ELuis,
Attorney Gencral.

BENEVOLENT INSTITUTION—PUBLIC BUILDINGS ACT—USE OF
EMPLOYES' LABOR.

Provisions of public buildings act as to letting of contract, etc., must be
complied with in construction of improvements at benevolent institution,
though use of labor of employes of such institution is contemplated.

June 8th, 1908.

Hox. WaLter D. GuiLBERT, Auditor of State, Columbus, Ohio.

Dear Sik:—I have given consideration to your inquiry relating to the
method desired to be employed by the superintendent of the Toledo state hospital
for the insane in the construction of certain improvements in the buildings of
that institution. You inform me that he wishes to use the services of his
employes, and possibly the inmates of the institution, and that he desires to
know whether this may lawfully be done without complying fully with the
public buildings act, being section 782 et seq., Revised Statutes.

From a consideration of section 782 I am of the opinion that the same
applies to every improvement made in the public buildings of the state. It
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would be impossible to construet such a building without purchasing materials
ifrom some person or private corporation. The section seems to provide that
where a contract is to be entered into for even a portion of the work of the
entire improvement, plans, specifications and estimates of cost must be pre-
pared for the whole improvement; therefore such plans, specifications and
estimates must be prepared in every case wherein the total cost of the entire
improvement will exceed $3,000.

Section 783 provides that plans, specifications and estimates made in
compliance with the preceding section shall be submitted to and approved by
the governor, auditor and secretary of state, and a copy thereof shall be de-
posited in the office of the auditor of state. Section 784 provides that bids shall
be advertised for in newspapers of the four largest cities of the state. Section
785 governs the opening and acceptance of such bids.

Apparently it is not contemplated by this chapter, nor do any of the above
named sections expressly or impliedly state that labor of the state’s employes
may be used in the construction of its buildings. If, however, it is desired to
use such labor, I suggest that such fact be made a part of the estimate and
incorporated in the notice and that the successful contractor or contractors be
required to use the labor of the state’s employes and to pay the state an agreed
sum for such labor. The plans, specifications and estimates may, of course, be
made by an employe of the state. I may remark, also, that section 656 requires
that all plans for buildings such as those involved in the specific inquiry you
make, be submitted to the board of state charities for criticism and approval.

Very truly yours,
W. H. MI.LExR,
Assistant Attorney General

BENEVOLENT INSTITUTION—FINANCIAL OFFICER--FORM OF
MONTHLY STATEMENT.

June 22nd, 1908.

Hox. W. D. GuiLsert, Auditor of State, Columbus, Ohio.
Dear Sir:—7! have your inquiry of the 15th inst., requesting an opinion of
this department on the following proposition:

As section 650 of the Revised Statutes requires the monthly state-
ment of the financial officers of the institutions embraced therein to be
, recorded in a book prepared for that purpose, will it be a compliance
with such section to have typewritten carbon copies of the same fastened
in 2 substantial binder?

1 am of the opinion that the intention of the general assembly in enacting
tho provision in question was to secure a record, permanent in form, and not
of a temporary cr loose-leafed character. To prepare carbon copies and fasten
the same together would not, in my opinion, comply with such requirement.
The record contemplated is, in all respects, to be as permanent as the record
provided for county recorders, clerks and other officers.

Very truly yours,
Wape H. ELLIS,
Attorney Gencral.
S—A, G
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TAXATION—EXEMPTION—CEMETERY TRUST.

June 24th, 1908.
Hox. Wavrter D. GuiLsert, Auditor of State, Columbus, Ohio.
Dear Sir:—I am in receipt of yours of the 20th inst., in which you enclose
a letter addressed to the county auditor of Darke county, Ohio, upon which you
request an official opinion of this department. The letter in question recites the
creation of a trust by the last will and testament of K., deceased, in the trustees
of the Greenville, Darke county, cemetery, by depositing eight shares of bank
stock in the hands of such trustees, the income of which is to be used for
keeping in repair and beautifying certain lots in said cemetery. The question
presented concerning this fund is as to its taxability under the laws of Ohio.
The provisions of section 2527a, Revised Statutes (1536-487), seem to be
complied with in the creation of such trust, and the provision therein that
“the income thereof shall be exempt from taxation the same as other cemetery
property,” is applicable to this fund.
I, therefore, advise that a proper order may be issued by your department
to the auditor of Darke county, indicating the conclusion aforesaid.
Yours very truly,
‘WapE H. ELL1s,
Attorney General.

PROBATION OF PERSON CONVICTED OF FELONY—COSTS.

Cost bill when person is convicted of felony and released on probation under
suspended sentence, by virtue of act in 99 0. L. 339, should be presented to
warden of penitentiary, and ultimately paid by auditor of state, as in case of
execution of sentence.

July 2nd, 1908.
Hox. W. D, GuiLBerT, Auditor of State, Columbus, Ohio.

DEAR SIR:—Your communication of recent date is received, in which you
submit an inquiry relative to the payment of costs out of the state treasury
made in the prosecutions of persons convicted of felonies and misdemeanors, but
whose sentences have been suspended under the provisions of an act passed
by the last general assembly, “To provide for probation of persons convicted
of felonies and misdemeanors.”

In reply thereto I beg to say section 7332 of the Revised Statutes pro-
vides for the making up of the cost Dbill in cases where persons have been
convicted of felonies and sentenced to imprisonment in the penitentiary or state
reformatory; and sections 7334 and 7336, providing for the payment of such
cost bills out of the state treasury. Section 7334, however, contains this
provision: -

“If the convict is sentenced to confinement in the penitentiary
or is sentenced to death, and no property has been levied upon, the
sheriff shall deliver such certified cost bill, having accredited thereon
any sums paid on costs, with the convict to the warden of the peni-
tentiary.”

It is this provision that the cost bill shall be delivered, together with the
convict, to the warden of the penitentiary, that gives rise to the inquiry you
have submitted. This provision evidently contemplates that the convict and
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cost bill shall both be delivered to the warden of the penitentiary as a condition
precedent to the payment of the cost bill; but since the passage of the act
providing for the probation of persons convicted of felonies and misdemeanors,
and where sentence has been suspended in accordance therewith, it is impos-
sible to deliver the convict with the cost bill. This does not, however, in my
Judgment, relieve the state from its obligation to pay the costs. Therefore
the cost bills in all cases of felonies, where sentence has been suspended, after
being duly certified, should be delivered to the warden ot the penitentiary or
the superintendent of the state reformatory, as the case may be, and after
being examined and corrected should be transmitted to the auditor of state,
and it found by him to be legal, should be paid as other cost bills in
criminal cases. Yours very truly,
W. H. MILLER,
Assistant Attoriney General

COLLATERAL INHERITANCE TAX—APPLICATION OF.

Collateral inheritance tar does not apply to estate created by devise of
testator dying before enaciment of law, though such estate is not ascertained
nor does it vest n possession until after such enactment.

July 16th, 1908.

Hox. WALTER D. GUILBERT, Auditor of State, Columbus, Ohio.

DEAr Sir:—I have given consideration to yours of the 11th inst., presenting
to this department the inquiry whether, under the following circumstances,
an estate is liable for the collateral inheritance tax, to-wit:

In May, 1889, B. died testate, leaving a will appointing trustees of the sum
of $5,000 to be invested by them for the benefit of M. during her life, and at
her death to be paid in egual shares to certain benevolent boards of the Pres-
byterian church. M. lived until May, 1908. The trustees managed the trust
until that date, and it then became their duty to pay over the principal sum
to the lcgatees in remainder. Was the same liable for the tax imposed by
the act of April 25, 19047

It was contended in the case of Executors v. State of Ohio, 72 O. S. 448,
that under similar circumstances the interest passing by the will did not vest
until after the act in question took effect, and that until after the death of
M. neither the persons who would take nor the value of the interest could be
ascertained, and that the succession was not complete until the property was
distributed, and that the succession was subject to the tax in force at the time
of the distribution. It was contended there, as here, on the part of the ex-
ecutors, that the interest vested at the death of the testator, prior to the time
the act took effect; that the act is not retroactive and, therefore, does not
apply to rights vested prior to the time the act took effect.

The supreme court answered that contention by saying that the act in
question is not retroactive and applies only to such rights arising on a death
occurring on or subsequently to that date. The court further held that the
right of the state to the tax arose upon the death of the owner of the property
and was not dependent upon the right of succession ripening into possession
or enjoyment, and that, therefore, in the case there presented, the estate was
not liable to the tax.

1 am of the opinion that the decision of the supreme court in the case
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cited answers the question presented and that the legacy provided in the will
of B. is not subiect to the tax. Yours very truly,
SMITH W. BENNETT,
Special Counsel.

FOREIGN TICKET BROKERAGE-—RAILROAD COMPANIES.

Railroad companies must comply with act in 99 O. L. 266, if engaged in
business of selling tickets for transportation to foreign countries.

July 23rd, 1908.

Hox. WALTER D. GUIiLBeERT, Auditor of State, Columbus, Ohio.

DeAR Sir:—I am in receipt of your letter of the 15th inst., together with
the inquiry presented by the general counsel of the New York Central Lines,
as to whether or not house bill No. 984, passed May 1, 1908, by the 77th general
assembly, does or does not apply to railroad companies.

Section 1 of the act applies to all corporations, firms and persons now en-
gaged or hereafter engaging in the selling of steamship or railroad tickets for
transportation to or from foreign countries. It also applies to such companies
as are engaged in the business of receiving deposits of money for the purpose of
transmitting same, or the equivalent thereof, to foreign countries. The first
provision certainly includes all such railroad companies in case they are en-
gaged in selling railroad tickets to foreign countries, which would include those
which sell tickets to Canadian points. Railroad companies are not engaged in
the business of receiving deposits of money for the purpose of transmitting
same to foreign countries.

Section 6 of the act defines the companies which are not to be included
therein as follows:

“This act shall not apply to drafts, money orders and travelers’ checks
issued by trans-Atlantic steamship companies, or their duly authorized
agents, or to national banks, express companies, state banks or trust
companies.”

It would seem that if it were not for the specially designated classes of
companies not to be included within its operation, the act should be so con-
strued as to apply only to ticket agencies or brokers who sell orders and drafts
to foreigners, but the language used in sections 1 and 6 is certainly broad
enough to govern such railroad companies as sell such transportation, and in
my opinion the act should receive such construction by the officers of the state.

Very truly yours,
‘W. H. MILLER,
Assistant Attorney General

ABSTRACT OF TITLE TO TOLEDO STATE HOSPITAL PROPERTY.
August 14th, 1908.

Ho~x. W. D. GuiLBert, Auditor of State, Columbus, Ohio.

DeAr Sir:—1 have examined the abstract of title to the east one-half of the
northwest quarter and the northeast quarter of the southwest quarter of section
17, township 3, United States reserve of 12 miles square, in Adams township,
Lucas county, Ohio, as the same has been proposed to be conveyed to the state
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of Ohio by the executor and the executrix of the last will and testament of
Margaret Farrell, deceased.

There are several defects apparent in the early history of this tit.e, as
disclosed by the abstract, such as the failure of the record to show service and
the issuance of a writ in the action abstracted at section 5; the omission from
the records of Lucas county of a patent for the north half of the southwes\
quarter of section 17, as shown at section 9; the vagueness of the description ip
the deed shown at section 14, and the exact manner in which grantor in the
deed, at section 15, obtained title to the northeast quarter of the southwest
quarter of said township. Mortgages abstracted at sections 17 and 18 are
not satisfactorily released of record, and there is a tax title outstanding, as
shown by section 19.

The foregoing defects and incumbrances are of such ancient origin that I
do not deem it necessary that they should be corrected and removed. It is appar-
ent that the property has been in the open, notoricus and adverse possession of
Edward Farrell and Margaret Farrell for forty-four years, and in that period
all causes of action would undoubtedly have been lost.

The abstract does not show the date of the death of Edward Farrell, nor
that his estate has been settled and the debts thereof paid. Mr. W. D. Wilcox,
steward of the Toledo state hospital, for which I understand the property is
to be purchased, has, however, submitted to me the certified transcript of the
proceedings of the surrogate court of Orange county, N. Y., admitting the will
of the said Edward Farrell to probate; it is apparent from this instrument
that claims against his estate would have been outlawed.

The will of Margaret Farrell, abstracted at section 26, a copy of which,
together with the transcript of the proceedings admitting the same to probate, 1
have examined in full, contains ample authority for the sale of the real estate
in question by ber executor and executrix. The legacies are made thereby a
charge upon the fund derived from the sale of the real estate, but as they are
inconsiderable, ard as there is land other than that proposed to be purchased
by the state, belonging to the estate, I do not deem this matter of any im-
portance.

No examination has been made in the United States courts. The taxes for
the year 1909, amount undetermined, are a lien.

Subject to the foregoing qualifications, I am of the opinion that the title
which would be conveyed to the state of Ohio by a deed similar to the copy
transmitted herewith, being a deed signed by the executor and executrix of the
last will and testament of Margaret Farrell, is perfect. The defects being
unimportant, I advise that the title be accepted. Very truly yours,

‘W. H. MILLER,
Assistant Atlorney Gencral.

BOARD OF REVIEW—POWERS OF.

Municipal hoard of review may increase valuation of real property on
accounié of subdivision thereoj into lots.
September 15th, 1908.

Ho~x. W. D. GuiLserr, Auditor of Statc, Columbus Ohio.

Dean Sir:—I have your letter of the 12th inst., proposing the question of
whether or not the board of review of the city of Fremont has the authority
to increase the valuations upon real property in cases where lands within the
corporation were subdivided into lots, as provided by section 2797 R. S.



118 ANNUAL REPORT

The powers of such boards organized under section (2819-1) R. S. et seq.
were construed by the supreme court of Ohio in the case of Davies, Auditor,
v. Investment Co., 76 O. S. 407. While this opinion is very sweeping and
radically changes the practice theretofore indulged by boards of review of the
different cities, it ig clear that such opinion recognized that the boards may
review the returns of new entries of lands and the valuation of lands newly
platted, which are in the corporation. The re-valuation or equalization which
is incident to the changed conditions affecting such lands, after being sub-
divided, lies within the power of the board, and it can increase the valuation
after the same is platted over that which was fixed when it was one entire tract.

Very truly yours, W. H. MILLER, ’
Assistant Attorney General.

CRIMINAL PROCEDURE—DEPOSITION—COSTS.

Amount fized by judge and approved by county commissioners as compensa-
tion of commissioner appointed in trial of felony case to take depositions on
behalf of defendant in foreign country may be taxed as costs and paid Ly state.

October 27th, 1908.

Hox. WaALTER D. Guitsert, Auditor of State, Columbus, Ohio.

DeAr S1R:—You have submitted to me a cost bill in the matter of the
State of Ohio v. Guiseppe Vaccaro, which has been presented to you for payment
under the provisions of section 7337 R. S. You inquire particularly concerning
that item of the same which sets forth the expenses and compensation of a
commissioner appointed by the trial court, upon the application of the defend-
ant, to take the depositions of certain witnesses in Montreal, Canada, for use
on behalf of such defendant.

Section 7293 R. S. provides:

“When an issue of fact is joined upon an indictment and a material
witness for the defendant resides out of the state * #* # the defend-
ant may apply in writing to the court * % #* for a commissioner to
examine such witness upon interrogatories thereto annexed; and such

=

court or judge may grant the same * ¥ =7
Section 7294 provides:

“#* % % the commissioners so appointed shall receive such com-
pensation as the judge of the court of common pleas shall direct,
which shall be paid out of the county treasury and be taxed as part of
the costs in the case.”

The certified copy of the journal entry and of indorsements on the state-
ment of the commissioner, showing the approval of the common pleas judge
and of the county commissioners, evidence full compliance with this section, as
well as with the section governing the taxation and payment of costs in felony
cases. I do not believe that the fact that the depositions were taken in a
foreign country is material, the question being the same as if they were taken
in another state of the Union. The section cited clearly contains ample authoriy
for taxing these expenses and this compensation, approved in due form by the
court and the county commissioners, as costs in the case, and the cost bill
submitted to this department is, as to this particular item, approved.

. Yours very ti‘uly, ‘Wape H. ErLis,
Attorney General.



ATTORNEY GENERAL. 119

APPROPRIATION—UNAUTHORIZED DEFICIEXNCY, ETC.

Powers and duties of special auditing commnittee provided for in appropria-
tions for unauthorized deficiencies and liabilities.
November 12th, 1908.

Hox. WarLter D. Guineert, Auditor of State, Columnbus, Olio.

Drar Sir:—Your communication is received in which you request the
opinion of this office relative to the powers and duties of the special auditing
committee provided for in the second section of an act passed by the last gen-
eral assembly, entitled “An act to make appropriations to pay unauthorized
deficiencies and liabilities existing prior to February 15th, 1908.”

Section 1 of this act is made up of specific appropriations to particular
persons and corporations.

Section 2 of said act is as follows:

“The moneys herein appropriated shall be paid upon the approval of
a special auditing committee, consisting of the chairman of the senate
finance committee, the chairman of the house finance commitiee and
the auditor of state, and said auditing committee is hereby authorized
and directed to make careful inquiry as to the validity of each and
every claim herein made, and to pay only so much as may be found to
to ke correct and just, and in the event said committee finds the law
relating to creating deficiencies has been violated by any official or board,
it shal]l report the same to the governor in writing.”

Under the above provision of section 2 of the act the special auditing com-
mittee, consisting of the chairman of the senate finance committee, the chair-
man of the house financc committee and the auditor of state, is authorized and
directed to pay only so much of each of the specific appropriations as may be
found to be correct and just.

It has been suggested that since each item of appropriation in section one
of the act is made to a particular person or corporation, for a particular sum,
the appropriation is complete in itself and that the auditing committee has no
power to act by modifying or changing the appropriation. Upon a careful con-
sideration of the law, however, I am clearly of the opinion that this view is
erroneous and that the general assembly in effect appropriated the amounts
designated in section 1, not to the persons named, but to the use of the special
auditing committee, with powers granted to the said committee to investigate the
claim in each case and pay to the individuals or corporations named, out of
the appropriations, such amounts as they decide to be correct and just, and that
such committce has full power to act. Yours very truly,

W. H. MILLER,
Assistant Attorney General.

COSTS—FAILURE TO PROVIDE FOR MINOR CHILDREN.

Costs in prosecutions under juvenile act for failure to support minor children
should be paid by county; costs in prosecution under section (3140-2), for aban-
donment of minor children, should be paid by state, wwhen penitentiary sentence
is imposed, and the same is suspended under probation act.

December 4th, 1908.
Hox. E. M. FuLLiNerox, Deputy Auditor of State, Columbus, Ohio.

Dear Sik:—Your communication of recent date is received, in which you sub-
mit the following inquiry: In prosecutions for non-support under the juvenile act
in the common pleas court defendants have been convicted of felonies, peniten-
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tiary sentences have been imposed and sentences suspended so long as the per-
sons convicted contributed to the suppvort of their families. In all of these cases
the counties have certified the costs of the clerk and sheriff, in regular form, to
the state for payment, claiming the same under section 11 of the juvenile act.
Section 40 of the act, however, provides that all fees and costs in all cases coming
within the provisions of said act shall be paid out of the county treasury of
the county: Quaere: Do the provisions of section 40, above referred to, apply
only to the costs in delinquency of children cases, or do they also apply to the
costs in penitentiary cases for non-support?

In reply I beg to say section 11 of the juvenile act (99 O. L. 194) provides
the method of securing a jury in the prosecution of persons charged with con-
tributing to delinquency, dependency, or neglect of children and provides that
“the compensation of jurors and the costs of the clerk and sheriff shall be taxed
and paid as in other criminal cases in the common pleas court.” This provision,
in my judgment, applies only to the costs of the clerk and sheriff in securing
juries, as provided in said section, and does not include the payment of other
costs incidental to the trial of the case.

Section 40 of the act provides that:

“All fees and costs in all cases coming within the provisions of
this act, together with such sums as shall be necessary for the incidental
expenses of such court and its officers, and together with the costs of
transportation of children to places to which they may be committed,
shall be paid out of the county treasury of the county upon itemized
vouchers and certified to by the judge of the court.”

The effect of this provision is that the fecs and costs in all the prosecutions
provided for in said act shall be paid out of the county treasury. Aiding, abetting
or contributing to the delinquency, dependency or neglect of a child is not,
however, made a felony by any of the provisions of the juvenile act.

Section (3140-2) of the Revised Statutes does make the abandonment of a
child under the age of sixteen years, by a parent, a felony, and provides for
imprisonment in the penitentiary as a punishment. If the cases referred to in
your inquiry were prosecuted under the provisions of this section, then the costs
should be paid by the state, as in all other penitentiary cases. But if the prose-
cutions were had under the provisions of the juvenile law, then the costs should
be paid as is provided in section 40 of said act. Very truly yours,

U. G. DENMAN,
Attorney General.

L.OCAL OPTION—SALE IN “DRY” TERXITORY.

Sale of intozicating liquors may not be made in territory “dry” under county
local option law under contract made prior to time when such county becomes
“dry.”

CorLvMBts, OH10, November 9, 1908.

Hox. WaLTER D. GuUILBeErT, Auditor of State, Columbus, Ohio. .

Drar Sir:—Yours of the 26th ulf. has received my consideration. Accomw-
panying vour letter is one from the Delphos Bottling Wgrks of Delphos, Ohio,
and you have requested an official opinion upon the question therein presented.
In substance it is as follows:

May deliveries be made in dry territory of liquors which have been pre-
viously ordered and wherein the order is not solicited by the driver?

The question thus presented contemplates an exception to the act of March
5, 1908 (99 O. L. 35), otherwise known as the “Rose law.” The company pre-
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senting the question seems to contend that bicuuse the liquors have been ordered
in certain territory prior to such territory becoming dry by vote and pursuant
to such law, that therefore the law did not apply to such deliveries. The act
of May 9, 1908 (99 O. L. 473, 476), should also he construed in connection
with the Rose law. That law defines saleg as follows:

*“All sales of intoxicating liquors to be paid for on delivery, commonly
called c. o. d. shipments, shall be held to Le made at the place of des-
tination, or-where the money is paid or goods delivered.”

The former act, the Rose law, does not have any saving clause of vestedl
rights, or rights arising by virtue of contracts theretofore made, contained
therein. All sales, furnishing or giving away of intoxicating liquors shall by
section 2 of the act in question be prohibited from and after 30 days from the
date of holding an election at which a majority of the votes cast shall be in
favor of prohibiting the sale of intoxicating liquors as a beverage. The language
of section 2 in that regard is as follows:

“If a majority of the votes cast at such election shall be in favor
of prohibiting the sale of intoxicating liquors as a beverage, then from
and after 30 days from the date of holding said election it shall be
unlawful for anyv person, personally or by agent, within the limits of
such county to sell, furnish or give away intoxicating liquors to be used
as a beverage, or to keep a place where such liquors are kept for sale,
given away or furnished for beverage purposes, and whaoever from and
after the 30 days aforesaid violates any of the provisions of this act or
in any manner directly or indirectly sells, furnishes or gives away or
otherwise deals in any intoxicating liquors as a beverage, or keeps or
uses a place, structure or vehicle, either permanent or transient for such
selling, furnishing or giving away, or in which or from which intoxicat-
ing liquors are sold, given away or furnished or otherwise dealt in as
aforesaid shall be guilty of a misdemeanor and shall on conviction there-
of be fined not more than two hundred dollars nor less than fifty dollars
for the first offense, etc.”

It has been held by the supreme court of those states wherein the license
system has prevailed that whenever prohibition is declared, in accordance with
the local option law, in any given locality, it has the effect to revoke and render
null all existing and unexpired liquor licenses in that locality; and any person
who sells liquor within the district, thereafter, violates the law, notwithstand-
ing he sells under a license granted before the adoption of prohibition. A
privilege of selling liguor is not a contract, nor a property right, nor a vested
interest of any sort; it is merely a temporary permission to engage in a busi-
ness which the law regards with no favor, and it may be revoked or cancelled
by a change in the system of liquor legislation without an unlawful invasion
of anv rights of the holder or of the contracting parties.

The same principle is applicable to the state of facts presented by the
questicn of the Delphos Bottling Works. If the deliveries were not made prior
to the time mentioned in section 2 of the act, viz., within thirty days from the
date of holding the election, then no such delivery can be thereafter made,
although contracts had heen entered into for the sale of liguor in such territory
prior to the time that the territory was actually voted dry.

I therefore conclude that the deliveries of ligquor in such territory, under
such such circumstances, cannot lawfully he made. Yours very truly,

T. G. DENNMAY,
Attorney General.
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(To the Bureau of Inspection and Supervision of Public Offices, Department
of Auditor of State.)

DEPOSITORY—CITY—INTEREST OF MEMBER OF COUNCIL.

Bank whose cashier is member of council may become city depository and
may purchase city bonds.

Deposit of city moneys and sale of city bonds are not “expenditures” within
meaning of section 45 M. C.

Penalties of section 45 M. C. and section 6963 R. 8. attach only to interest
in public exrpenditures eristing during tenure of office.

January 3rd, 1908.

Bureaw of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GEXTLEMEN :—Replying to the several inquiries contained in your letter
of the 27th ult., I beg to advise you as follows:

1. “Has a bank whose cashier is a member of council the legal right to
enter into competition for the use of the public funds of the city under the
depository law?”

Pursuant to the provisions of section 135 municipal code (97 O. L. 270),
authority is conferred upon the city treasurer to deposit the funds and publie
moneys of which he has charge in such bank or banks situated within the
county, which may seem best for the protection of such funds. The council
provides, by ordinance, the details of the procedure to be adopted by the officer,
and a special provision is contained therein that all proceedings in conmnection
therewith shall insure competitive bidding and conducted in such manner as to
secure full publicity. There is no provision contained in such depository act of
itself which would serve to disqualify a bank whose cashier is a member of
council from competing for such public funds.

Section 45 of the municipal code (97 O. L. 44) contains the following lan-
guage bearing upon the question at issue:

“Nor shall any member of the council * * * have any interest
in the expenditure of money on the part of the corporation other than
his fixed compensation; and a violation of any provision of this section
shall disqualify the party violating it from holding any office of trust
or profit in the corporation, and render him liable to the corporation
for all sums of money or other thing he may receive contrary to the
provisions of this section, and for any offense he shall be dismissed
therefrom.”

The bank is a corporation seeking to hecome the depository of city funds
at competitive bidding. The cashier, who is a member of the council, has no
interest in the expenditure of money on the part of the corporation in this
instance, for the corporation expends no money in such transaction, and such
prohibition does not affect a transaction of this character.

I am therefore of the opinion that, under the circumstances stated, the bank
in question has the legal right to enter into competition for the use of the
public funds of the city under the law in such cases.

2. “Has a bank whose cashier is a member of the council the right to loan
moneys to the city on certificates of indebtedness?”
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The provisions of section 43, above quoted, have never been extended to
disqualify a corporation dealing with a city council, a board of county commis-
sioners, a hoard of education, or other official body, from contracting with such
body merely because a stockholder in such corporation is a member of the body
awarding such contract. (State ex rel. v. Pinney, 47 Bulletin 820.) In such
instance I am of the opinion that the bank may, pursuant to the provisions
of section 95 M. C. and related sections, purchase the certificates of indebtedness
ol the municipality.

This may also serve as an answer to the third question, regarding the right
of a bank to have its bid considered in bond sales made by the city, when the
cashier of such bank is a member of council.

. 4. "Does the clause, ‘during the term for which he was elected, or one
year thereafter,’ as expressed in sction 6976 R. S., apply to the restrictions
contained in sections 45 M. C. and 6969 R. S.7”

The language above quoted applies only to the officers and members men-
tioned in section 6976, and cannot, by construction, be extended to or made to
apply to the limitations contained in section 45 M. C., unless such officers and
such restriction are clearly included within the language of section 6976. That
section is a criminal statute and must be strictly construed, and as the prohibi-
tion regarding time, as contained in the last cited section, is not contained in
section 45 M. C, it is my judgment that the same cannot be made to apply
to the provisions of that section.

Very truly yours,
‘WabpeE H. ELL1S,
Attorney General.

BOARD OF HEALTH—LOCAL—DISCHARGE OF EMPLOYE.,

Persons employed after adoption of municipal code by local boards of health
may be dismissed without notice and hearing.

January 27th, 1908.

Burean of Inspecltion and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio. )
GENTLEMEN:—] have given consideration to the inquiry contained in yours
oif the 17th inst., which is as follows:

“Has the hoard of health of cities the power to discharge sanitary
policemen, inspectors, clerks, etc., at their pleasure, or can such ap-
pointees be removed only for cause assigned and after a hearing has
heep afforded them by the board?”

The answer to the foregoing question is dependent upon the construction
accorded section 189 of the municipal code and section 2115 Revised Statutes.
Prior to the adoption of the municipal code, October 22nd, 1902, the power of
aprointment of boards of health and the control over their appointees were
materially different from that provided for by sections 187, 188 and 189 of the
municipal code. In section 189 the following language is used with regard to
employes of such bhoards:
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“All employes now serving in the health department shall continue
to hold their said positions and shall not be removed from office or
reduced in rank or pay, except for cause assigned and after a hearing
has been afforded them before the board.”

In section 2115 R. S. it is provided that:

‘“The board of health shall also have power to appoint, with the
consent of the council, as many persons for sanitary duty as in its
opinion the public health and sanitary condition of the corporation
may require, and such persons shall have general police powers, and
be known as the sanitary police. The board shall have exclusive con-
trol of their appointees, and define their duties and fix their salaries,
but no member of the board of health shall be appointed health officer;
neither shall a member of the board of health or the health officer be
appointed as one of the ward physicians. A1l such appointees shall
serve during the pleasure of the board.”

Does the language above quoted from section 189 of the municipal code
limit the powers of the board of health as contained in section 2115 R. S. supra?

The language,

“The board shall have exclusive control of their appointees * * *”
and “all such appointees shall serve during the pleasure of the board,”

is not compatible with the language above quoted from section 189 M. C., if
the latter should be given the meaning that the employes of the health de-
partment can only be removed for cause. If that be true, the board has not
the “exclusive control” of such appointees, and they are not serving “during
the pleasure of the board.”

It was held in the case of the State of Ohio ex rel. Attorney General v.
Craig, 69 O. 8. 236, 247, that the pleasure of the board of health is indicated
in regard to certain employes by the appointment of other persons to serve
in their places. Judge Burket says:

“Even if the word employe means and includes a health officer,
then such employe as such health officer will, under section 2115 Re-
vised Statutes, serve in said office only during the pleasure of the board
of health
‘While in that case it was determined that a health officer was not an

“employe” as used in section 189 M. C., yet the force of the opinion extended
to the determination of the question herein presented, that is to say, the lan-
guage of section 189 M. C. did not control the powers of the board as evidenced
by the language employed in the above quotation from section 2115 R. S.

It is, therefore, my opinion that when the general assembly enacted section
189 M. C., it limited the operation of the language quoted therefrom to the
“employes now serving in the health department,” and thereby provided against
the then existing boards of health and the employes then serving from being
removed by reason of the change in the powers of such boards, except in the
manner therein provided. Retention of section 2115 R. S. as a part of the code
compels acceptance of the view that the hoard has exclusive control of its
appointees and has the power to remove them at its pleasure.

Very truly yours,
Wape H. ELLI1s,
» Attorney General.
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HEALTH OFFICER—INCREASE OF COMPENSATION—WARD PHYSICIAN

Compensation of health oficer appointed by local board of health may be
increased during termn of his appointment.
Health officer may not be employed as ward physician during epidemic.

February 29th, 1908.

Bureau of Inspection and Supervision of Public Offices, Departinent of Auditor
of State, Columbus, Ohio.

GENTLEMEN:—I beg to acknowledge the receipt of your letter of the 24th
inst., relative to the compensation to be paid to the health officer appointed by
the board of health of the city of Mansfield, Ohio.

In answer thereto I would say that the question of the compensation of
the health officer is not affected by section 126 of the municipal code, and that
such officer appointed by the boird of health may have his compensation in-
creased during the term tor which he has been appointed. This is upon the
authority of State ex rel. Miller v. Massillon, 24 C. C. 249. But as it appears from
information received at this department that the exira allowance thus made has
been for services performed by the health officer as a physician during the epidemic
recently existing in your city, I call your attention to the prohibitions contained
in section 2115 R. S, that neither a member of the board of health nor the health
officer may be appointed as one of the ward physicians. The employment in
this case would seem to bhe prohibited by such section and also by the further
provision contained in section 45 of the municipal code, as follows:

“Nor shall any member of the council, board, officer or commis-
sioner of the corporation have any interest in the expenditure of money
on the part of the corporation, other than his fixed compensation.”

Therefore, I am of the opinion that the payment of such exira allowance
is forbidden by the provisions of the Revised Statutes above cited, and the
same should not he made.

Very truly yours,
‘WapE H. BELLIS,
Attorney Genceral.

BOARD OF EDUCATION—PURCHASE OF BOOKS.

Board of education may not purchase more than $250 worth of books for
school library purpeses in any one year.

March 9th, 1308.

Bureaw of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

CGENTLEMEN:—In your recent communication as to the expenditure of
money by a board of education for school library purposes, you state that the
board entered into a contract for $337.50 worth of books, appropriated thia
amount and gave orders on the freasury for this sum at a time when the con
tingent fund was exhausted.



126 ANNUAL REPORT

Section (3998-6) R. S. (96 O. L. 9) provides:

“The board of education of any school district of the state, in
which there is not a public library operated under public authority and
free to all the residents of such district, may appropriate annually
not to exceed $250.00 from its contingent fund for the purchase of books,
other than school books, for the use and improvement of the teachers
and pupils of such school district.”

A similar question arose in the case of the Board of Education v. Andrews
& Co., 51 O, S. 199, as to the construction of former section 3995 R. S. (78 O. L.
110), which provided that certain boards of education might appropriate not
exceeding $75.00 in any one year for appératus and books other than school
books. The court held that a contract providing for the expenditure of a
greater amount than $75.00 “exceeded the powers of the board and is void
for that reason.”

Since the contingent fund was exbausted at the time of making this appro-
priation and drawing the orders, and since not more than $250.00 out of the
levy for the following year could be devoted to the purchase of such books
under section 3998-6, the clerk could not legally make the certification required
under section 2834b, without which such an appropriation could not be made.

For these reasons I am of the opinion that the action of the board is
invalid and that the orders given should not be paid. Further than this, I
doubt whether a board of education may enter into any contract for school
library books in a sum exceeding $250.00 in any one year.

Very truly yours,
WabE H. ELLis,
Attoiney General.

VILLAGE ORDINANCES — PUBLICATION. SINKING FUND TRUSTEES —
DEPOSITORY AND BOND OF.

What publication is required to be made of village ordinances.

Village trustees of sinking fund may designate village treasury as depository
for their securities.

Mayor of willage must approve bonds of other members of board of
trustees of sinking fund; his bond, as such member, must be approved by
council.

March 20th, 1908.
Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.
GENTLEMEN :—Replying to your inquiry of the 16th inst.,, requesting an
opinion upon the several questions submitted by you, I submit the questions
and answers, as follows:

1. “In how many issues are the ordinances of village councils
required to be published?”

The answer to this question may be determined by a consideration of sec-
tions 124 of the municipal code and 1695 of the Revised Statutes. It is de-
pendent upon the character of the ordinance concerning which the inquiry is
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made, and also the kind of newspaper in which the same is sougiit to be
published.- If it is an ordinance of a general nature, or providing for im
provements, it shall be published in some newspaper of general circulation in
the corporation, if a daily, twice, and if a weekly, once before going into opera-
tion. As there is some conflict between section 124 M. C. and section 1695
R. S, it is suggested that the better practice would be to publish ordinances
of a general nature, or providing for improvements, once a week for two
consecutive weeks (if a weekly paper), and in the newspapers required by
section 124 of the municipal code, since this would include bLoth the require-
ments of section 124 M. C. and section 1635 R. S., and thereby avoid all question.

2. “May the village treasury be selected by the sinking fund
trustees of a village as their depositary, and, if, so, is the treasurer
required to give additional hond, subject to the approval of said
trustees?”

The authority for the designation of a depository is contained in section
111 M. C. and is as follows:

“All securities or evidence of debt held by the trustees of the
corporation shall be deposited with the treasurer of the corporation or
with a safety deposit company or companies within the corporation,
or, if none exist, then in a place of safety to be indicated or furnished
by the council.”

It seems to be a statutory requirement that the sinking fund trustees
shall deposit all their securities with the treasurer of the corporalion. There
is a choice implied in such section, that a safety deposit company within the
corporation may be accepted as such depository, but the treasurer is to be pre-
ferred under the statute. His bond should be sufficient to cover all such
additional securities or evidence of debt.so deposited with him.

3. “What authority approves the bond of the trustees of the sink-
ing fund of villages?”’

In villages the trustees of the sinking fund shall be the mayor, clerk and
chairman of the finance committee of the council (Sec. 102 M. C.) The village
council shall fix the bond of the trustees of the sinking fund. Such bonds are
included within the provisions of section 1738 R. S. and are subject to the
approval of the mayor. The mayor being one of the trustees, his bond should
be approved by the council.

Very truly yours,
‘Wape H. ELLI1S,
Attorney Gencral.
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MUNICIPAL POLICE—CIVIL SERVICE.

Under regulations providing for eramination of applicant to appointment
on municipal police force, station-house keeper, appointed to that position with-
out examination, may not be transferred to position of patrolinan.

April 23rd, 1908.

Bureauw of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN:—You have transmitted to this department the letter of the
city solicitor at Newark, presenting a question as to the authority of the chiet
of police to order the transfer of a stdation house keeper to the position of
patrolman upon which you request an official opinion of this department. The
letter of the solicitor informs me that the appointment of the station house
keeper was made without an examination of any kind and, under the rules
adopted by the board of public satety of that city, a wide distinction in the
qualifications for each of these positions has been made. It is evident that the
merit system governing such department, as provided in the municipal code,
would be defeated if appointments could be made to the position of station
house keeper without any examination and such person transferred by order
of the chief from such position to that of patrolman. For the latter position
it is imperative that examinations be required, as such position is within the
classified service, and all applicants shall be subjected to examination.

I am, therefore, of the opinion that, under the circumstances, the order
made by the chief of police, transferring the station house keeper to the heat
of a patrolman, is without authority unless it was merely for temporary
and emergency purposes.

Very truly yours,
WabpE H. ELLIS,
Attorney General.

HEALTH OFFICER—COMPENSATION.

Compensation of health oficer may be increased by board of health during
epidemic.

July 29th, 1908.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GeENTLEMEN :—] have your inquiry of the 25th inst.,, accompanying the
letter of Mr. R. C. Skiles, requesting an opinion upon the right of the board
of health of the city of Mansfield to pay the bill of one Dr. Burns, for services
performed by him during an epidemic of smalipox in that city some time during
the fall and winter of 1907 and 1908. It appears from the statement of facts,
file@ with the request for an opinion, that the board of health passed a resolu-
tion increasing the salary of Dr. Burns $10 per day, such increase to continue
during the epidemic. This increase af salary was continued until January 15,
1908, and the city council appropriated $1,000 for the expense attendant upon
the epidemic and to take care of Dr. Burns’ additional salary. Mr. R. C. Skiles
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is attorney for Dr. Burns and desires to know whether the compensation of
the doctor can be increased during his term, and whether or not section 45
of the municipal code forbids the payment of this increased compensation
during his term.

It was held by the circuit court for the 5th circuit of Ohio, at the February
term, 1903, in the case of State ex rel. Miller v. Massillon (24 C. C.
Rep. 24Y), that

“a health officer, appointed by a board of health, as provided by section
2115 Revised Statutes, is not an officer or appointee, in contemplation
of section 1717 Revised Statutes, and the board of health may increase
or diminish his salary while he is in office.”

Section 1717 R. S. was repenled by the repealing act contained in the new
municipal code, passed October 22d, 1902, but the substance thereof is con-
tained in section 126 of the municipal code, to-wit:

“The salary of any officer, clerk or employe so fixed, shall not be
increased or diminished during the term for which he may have been
elected or appointed.”

That court, in further passing upon the guestion here presented, determined
that a health officer does not serve a “term” as used in section 1717 R. S., for
the reason that his service is at the pleasure of the board of health which gives
him his position. It is not a term for the reason that there is no limit to it.
It may be likened to a tenancy at will because in a term it has no limitation,
so that this authority is directly in point as authorizing the board of health
to increase the compensation of a health officer while he is in office.

As to whether a valid contract could be made with Dr. Burns for services
during the smallpox ep'idemic, I beg to advise that it was represented to this
department on or about February 29, 1908, that he was appointed one of the
ward physicians while acting as health officer. This department then advised
your department, under opinion of that date, that the health officer could not
lawfully be appointed as one of the ward physicians, this being forbidden
by section 2115 R. S.

There has been presented with the present inquiry, under date of the 16th
inst., a statement from the members of the board of health of the city of Mans-
field, that Dr. Burns was not appointed a ward physician, but that his com-
pensation as health officer was merely increased during the period of the
epidemic. The communication from the members of the board of health
further states that “our action in this matter was prompted because of the
extra time and work that the health officer had to devote to his usual duties
as health officer, in establishing quarantine, fumigating private homes and
public places, vaccinating indigent poor, inspecting school children and en-
forcing vaccination.” TUpon these facts as thus given it would appear that
section 2115 R. S. was not violated because the doctor was not appointed one
of the ward physicians. The right to increase his compensation during the
time he is serving as health officer is not prohibited by section 126 M. C. As
the right exists to increase his compensation, the payment of the same to him
would not be a violation of section 45 M. C.

Therefore I conclude, upon the facts as contained in the statement made

9—A. G.
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to this department, that it is perfectly legal to pay the bill of Dr. Burns as
per his agreement with the board of health, both for the supphes furnished
as well as for the labor performed.
Very truly yours,
W. H. MILLER,
Assistant Atlorney General.

POLICE COURT LAW LIBRARY—ALLOWANCE FOR.

Allowance for law library of police court should be paid out of fund arising
from collection of fines, after compensation allowed by county commissioners
to officers of court has been taken out of such fund; amount of such allowance
may not exceed balance of such fund; costs collected do not constitute a part
of such fund.

August 13th, 1908.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.
GENTLEMEN :—In your letter of August 11th you give the following pro-
visions of section (1536-937) R. S.:

“All fines and penalties which are assessed and collected by the
police court for offenses and misdemeanors prosecuted in the name of
the state, except a portion thereof equal to the compensation allowed
by the county commissioners to the judges, clerk and prosecuting at-
torney of such cour* in state cases, which shall be retained by the
clerk, shall be paid by the clerk quarterly to the trustees of such law
library association mentioned in the next two preceding sections, except
those in cities of the first and second grades of the first class, but the
sums so paid shall not be less than five hundred dollars per annum, if
there be such an amount,”

and ask (1) Whether this section makes the five hundred dollars allowance
to the law library the first lien upon the collection of fines and penalties in
a police court in a city not of the first or second grade of the first class.

(2) Whether the costs assessed and collected in said police court in such
state cases are to be considered a part of the fines and penalties in case no
fees are to be paid from such costs. .

I am of the opinion that the five hundred dollars allowance is not the
first lien upon the fines and penalties above mentioned, but that “the compen-
sation allowed by the county commissioners to the judges, clerk and prosecuting
attorney of such court, in state cases,” should be excepted and paid before
the five hundred dollar allowance is made for the library. This section, as
contained in 69 O. L. 165 originally provided ‘“that the sum as paid shall not
exceed five hundred dollars per annum.” From a reading of the provision just’
quoted, of the provision of section 2680q, that “the sum so paid shall not ex-
ceed four hundred dollars per annum,” and of the provision of section 2680b
that “the sum so paid shall not exceed five hundred dollars per annum,” I take
it that the provision of the present section 2680 R. S. that “the sums so paid
shall not be less than five hundred dollars per annum, if there be such an



ATTORNEY GENERAL. 131

amount,” means that five hundred doillars shall be paid if there be such an
amount left out of the fines and penalties assessed and collected after the
excepted portion above mentioned has been paid, and that a less amount shall
be paid for library purposes in case the bhalance left does not amount to five
hundred dollars.

The cosis in such state cases, I believe, are not a part of the fines or renalties
as set forth in section 2680. Section 1807, referred to in section 2680, uses
the terms “fines, penalties, fees and costs,” and other provisions of the
statutes as well as law dictionaries and encyclopedias use the terms “fines and
penalties” in a manner distinct from the terms ‘“fees and costs.”

Very truly yours,
W. H. MILLER,
Assistant Attorney General.

VILLAGE WATERWORKS—POWER OF BOARD OF TRUSTEES OF PUBLIC
AFFAIRS TO CONTRACT CONCERNING.

Board of trustees of public affairs has the power to enter into all contracts
respecting improvements in wvillage waterworks, but contracts involving ex-
penditure of more than $5600 must be approved by council.

September 1st, 1906.

Bureaw of Inspection and Supervision of Public Offices, Columbus, Ohio.

GEXTLEMEN:—I am in receipt of your communication enclosing the letter
of the board of trustees of public affairs of Madisonville, Ohio, in which request
is made of your depariment that an official opinion be secured upon the facts
as therein recited.

It appears from the communication of the trustees of public affairs that
Madisonville, a village, has waterworks and electric light plants, and the same
are operated and controlled by the trustees of public affairs, as provided for
by section 205 of the municipal code. The question presented involves the
power of the trustees of public affairs to make and enter into contracts ex-
ceeding in amount $500, without the authority of council. It is contended that
such power is vested in the board.

In an opinion of this department addressed to your department under
date of April 2nd, 1907 (Report of Attorney General, 1907, p. 155), it was
observed that the powers conferred upon waterworks boards, now vested in
the trustees of public affairs, are the same as those heretofore incorporated in
the original act providing for trustees of waterworks, which is Chap. XXV of
the municipal code, May T7th, 1869 (66 O. L. 205 to 209 inclusive). In section
342 thereof, powers conferred upon trustees of waterworks are, in part, as
follows:

“The said trustees shall be authorized to make contracts for the
building of machinery, waterworks buildings, reservoirs, and the en-
largement and repair thereof, and the manufacture and laying down of
pipe and for all other necessary purposes to the full and efficient
management and construction of waterworks.”
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This section is now embraced in section 2415 R. S. (Ellis’ Municipal Cede,
3rd Ed. 462), and evidences the most full and ample authority conferred upon
such board, and is a measure of the authority of the board created pursuant to
section 205 municipal code. It was further observed therein that power is
conferred upon the council of a village by section 334 of the original act, now
section 2407 R. S., to enter upon and take possession of any land obtained for
the construction or extension of waterworks, reservoirs, etc. Thus, certain
powers must be exercised by the council and certain powers are still- preserved
in the board of trustees of public affairs.

Since the enactment of the new municipal code, and the limitations con-
tained in section 143 thereof, it has been held, as the opinion of this department,
that the limitations therein imposed upon the directors of public service
are likewise limitations operating upon the trustees of public affairs.

The limitation to be considered is the power of such board to make any
contract or purchase supplies or materials involving more than $500. While it
is evident, as was said in State of Ohio ex rel. v. Griffin, 4 C. C. 156, that the
intention of the general assembly “was and is to give them (the board of
trustees) the control and disbursement of the moneys raised to pay for the
work done under the contracts which the trustees are empowered to make,”
yet the subsequent enactment of the new municipal code, with the limitations
therein imposed, applicable, in our opinion, to both cities and villages, the
trustees are authorized to make contracts as provided in section 2415 R. S,
but subject to the limitations contained in section 143.

This conclusion seems to be strengthened from a consideration of the
chapter providing for the organization of villages in their various branches
and departments, and leaves no room for doubt that section 143 should be
made to apply to the trustees of public affairs, the same as to the directors of
public service.

I return to you the letter of the trustees of public affairs of Madisonville
herewith.

Very truly yours,
W. H. MILLER,
Assistant Attorney General.

MUNICIPAL CORPORATIONS—CITIES—LEGAL COUNSEL
City counctl may not by ordinance employ attorney at law.
September 11th, 1908.

The Bureau of Inspection and Supervision of Public Offices, Depariment of
Auditor of State, Columbus, Ohio.

GENTLEMEN :~—Your.communication of the 9th inst., accompanying the in-
quiry of the city auditor of Defiance, Ohio, has received my consideration. You re-
quest an opinion of this department upon the facts presented in the letter
of the auditor. In substance, the inquiry is whether the city council can, by
resolution, employ attorneys to attend to certain legal matters comprised in the
duties of the city solicitor, and by resolution fix the compensation of such
attorneys.

The legal matters in which such employment was attempted to be made
by the council of the city of Defiance was that of appearing in the case of City
of Defiance v. The Defiance City Bank, pending in one of the local courts of
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that county, said action being one to determine the liability of a <urety com-
pany on the bonds given by such bank as city depository. The communication
further advises me that the employment of such counsel was not made upon
the request of the city solicitor, nor was such counsel employed as an assistant
to the solicitor, pursuant to the provisions of section 137 M. C.

The provisions of section 137 M. C., regarding the duties of the city solicitor,
are as foilows:

“The powers and duties of the solicitor shall be such as are pro-
vided in sections 1776, 1777, 1778, 1779 and 1780 of the Revised Statutes
of Ohio; such as are provided in this act and all other acts or parts of
acts having uniform operation throughout the state and nof inconsistent
with this act, and he shall prepare all contracts, bonds and other in-
struments in writing in which the city is concerned; and shall serve
the several directors and officers mentioned in this act as legal counsel
and attorney. # #* * The solicitor shall also be prosecuting attorney
of the police court, and shall receive for his service such compensation
as council may prescribe, and such additional compensation as the
county commissioners shall allow; provided, that where council allows
an assistant or assistants to the solicit_or, such solicitor may designate
an assistant or assistants to act as prosecuting attorney or attorneys of
the police court. The duties of the solicitor as prosecuting attorney
of the police court shall be such as are provided in section 1813 of
the Revised Statutes; such as are provided in this act, and in all other
acts or parts of acts applying to all cities of the state and not incon-
sistent herewith. In case of the inability or absence of the solicitor or
any of his assistants to act as prosecuting attorney of the police court,
provisions of section 1815 of the Revised Statutes shall apply.”

Examining the related section, it is evident therefrom that no specific
authority is conferred upon the city council to employ counsel for the city
other than that designated in the foregoing sections. The city solicitor is,
by section 128 M. C., made a part of the executive power and authority of the
city. He is, by such section, classed with the mayor, auditor and other execu-
tive officers ot the city. Certain specific duties are assigned to his department
to be performed by him or by his assistants. The enactment of the new
municipal code continued many of the existing provisions relative to the duties
of the solicitor theretofore contained in the Revised Statutes, but nowhere has
it added the authority to council as here attempted to be exercised. The
language of section 137 M. C. is that the city solicitor ‘‘shall serve the several
directors and officers mentioned in this act as legal counsel and attorney.”
Among the other officers therein mentioned was that of the city council. The
city solicitor was thereby made the legal representative of the city. The city
is his client, as well as the several directors and officers thereof. HHe is de-
nominated as their legal counsel and attorney.

Can the duties thus imposed upon him by statute be transferred, by reso-
lution of the city council, to another or others not bearing an official relation
to the city?

The case of Yaple v. Morgan et al, 2 O. C. C. 406, would seem to be
opposed to such contention. In that case the reasoning of the court supports
our view inferentially. The board of police commissioners of the city of Cin-
cinnati, appointed by the governor of the state, was held to be an arm of
the state for police purposes, and as such to be independent of control by the
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city, and that the city solicitor of Cincinnati was not made, by law, its
attorney. Therefore, it was held that such board might employ, and pay out
of its fund, such counsel as it selected. It is plainly deducible therefrom that if
the board could have been classed as a board of officers of the city of Cincinnati
the decision of the court would have been otherwise.

The language employed in section 137 M. C. compels the conclusion that the
city law department should have charge of and conduct all the law business
of the co-ordinate departments, directors and officers created by the municipal
code. As pointed out, the solicitor is designated as the “legal counsel and at-
torney” for such officers. For such services he receives an annual salary, and
this is in lieu of al]l the charges against the city for the same. By section 126
M. C. the council is required to fix the salaries of all officers, clerks and employes
in the city government, and such salary, when fixed, shall not be increased
nor decreased during the term for which such officer may have been elected.
. By section 43 M. C. the council is required to make appropriations at the be-
ginning of each fiscal half year for the law department, as well as the other
departments of the city. By sections 35 and 37 M. C. it is made the duty of
_the head of each department to report an estimate, in itemized form, to the
mayor and auditor, stating the amount of money needed for their respective
wants for the incoming year, and for each month thereof. This is required
of the law department as of the other municipal departments. The council is
forbidden, by section 43 M. C., to transfer any funds from one fund to another,
except in compliance with the provisions of that section.

A consideration of these provisions is necessary as bearing upon the
legality of the appropriation made for this purpose, as well as for the determina-
tion of the legality of the employment thus attempted to be made. It is thus
apparent that the selection of the legal counsel and attorney for the city, its
directors and officers, is by popular election, and while the employment of
assistants to the solicitor is authorized, their appointment can only be made
pursuant to the provisions of the section designated in the statutes above cited.
The municipal code does not contemplate that extra counsel shall be employed
to perform legal services for the corporation, its directors and officers, and no
power has been lodged in the municipal authorities to provide funds for their
compensation, even if employed.

The scheme of the act of October 22nd, 1902 (the municipal code), was
to guard the city from loose, reckless and indefinite expenditure and limit
the power of its authorities to create debts by the most careful and stringent
provisions. If an employment of this character can be made, carrying with it
the compensation for the services of those thus employed, it would furnish
sufficient reason for saying that the duties imposed upon the boards of public
safety and public service could, by resolution of the city council, be transferred
to some individual or corporation not connected with the city government, and
thus delegate to others the duties and responsibilities which alone should, be
borne by the officers elected or appointed:

Again, it is not in accordance with seftled rules of construction to aseribe
to the general assembly an intention to provide for a law department for each
city and to leave the employment of legal counsel, whenever desired, to the
city council. Under such construction conflicting and hostile systems relating
to the same subject might be created, and such result, if legalized in one
particular, would become a precedent for all departments and officers and thus
subject the municipal code to the reproach of uncertainty and unintelligibility.

In the case of Clough & Wheat v. Hart, 8 Kans. 487, the supreme court
of that state said:
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“Where a written contract between a city of the first class and an
individual shows upon its face that it was made by the city for the
professional services of the individual as an attorney and counselor at
law, which services are such as the law requires to be performed by the
city attorney, such contract is pirimea faci¢ void.”

In a similar case the supreme court of Minnesota (Horn v. City of St.
Paul, 80 Minn. 369), said:

“It is a great hardship to have rendered valuable legal services to
a city for a number of years and not be permitted to collect reasonable
compensation. But the statute is plain, and respondent was charged
with notice of its provisions. It is useless to pursue the subject fur-
ther. The law has been adopted, and, as we now interpret it, the de-
fendant city is absolutely powerless to compensate for legal services
performed by any one except the regular members of the legal
department.”

This view is further sustained by a consideration of the provisions of
sections 1813 to 1815, providing for the employment of assistants during a
temporary inabjlity or absence of the prosecuting attorney of the police court,
he being an assistant city solicitor. It is further sustained by the provisions
contained in sections 845, (1001-1) and 7196 R. S., wherein it was necessary to
specially duthorize county commissioners to employ and courts to appoint
special counsel and assistants to prosecuting attorneys in their respective
counties.

The case of Lyddy v. Long Island City, 104 N. Y. 218, is also a con-
trolling authority.

In coming to the conclusion that the city council of Defiance had no au-
thority to make the empioyment recited in the foregoing statement, and to
make the appropriation for the compensation of the attorneys so employed, this
department but follows the opinion expressed by it to your department under
date of January 11th, 1907 (Report of Attorney General, 1907, 142), relating
to the power to substitute another method for the maintenance and operation
of an electric police and fire alarm system than that vested in the board of
public safety in each city. In that opinion it was said:

“The method the general assembly has thus provided is exclusive.
Affirmative words are often in their operation negative of other objects
than those affirmed, and, in this case, a negative or exclusive sense must
be given to the language employed, or it will have no operation at all.
(Marbury v. Madison, 1 Cranch 137).”

The words used by the general assembly in providing for a law department
for the cities of the state, in conferring upon counecil the necessity to make
appropriations for such department, in providing how assistants to the city
solicitor shall be appointed, all suggest their plain import to be that the system
thus set forth is exclusive, and if the duties of that department can thus, by
contract, be transferred to another, it can be absolutely destroyed.

I therefore return to you the papers transmitted to this department, ad-
vising that you inform the city auditor of Deflance of the opinion thus expressed.
Very truly yours,

Sxiitn W. BENNETT,
Special Counsel.
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MUNICIPAL CORPORATIONS—AMENDMENT OF APPROPRIATION ORDI-
NANCE—EMPLOYMENT OF CLERK BY BOARD OF PUBLIC SERVICE—
SPECIAL ASSESSMENT BOND.

Council may amend semi-annual appropriation ordinance against veto by
mayor only by passing the ordinance over such veto.

Board of public service may mnot hire clerk iwhen no appropriation has
been made for his compensation. i

Special assessment bonds are within the “Longworth” act.

September 11th, 1908.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN:—I am in receint of yours of the 3rd inst.,, enclosing a com-
munication from the city solicitor of Newark, in which the following questions
are presented:

1. The city of Newark passed a semi-annual appropriation ordinance. The
mayor vetoed certain items of this ordinance. Will a subsequent ordinance
amending the semi-annual appropriation ordinance, including therein the items
vetoed by the mayor, if passed by council, be legal?

2. Council, in passing the semi-annual appropriation ordinance, did not
make an appropriation for a waterworks clerk. The board of public service
hired such a clerk and fixed his compensation. Has the clerk a right of action
against the city for the salary so fixed by the board?

3. Do special assessment bonds come within the Longworth bond act, i. e.,
bonds for paving, sewering and sidewalks? May the city of Newark issue such
bonds in excess of one per cent. in one year?

Replying to question 1, above presented, it is apparent that the ordinance
seeking to amend the semi-annual appropriation ordinance was not acied upon
by the council in conformity to section 43 M. C. The requirement therein
contained is that:

“In all municipal corporations council shall make, at the beginning
of each fiscal half year, appropriations for each of the several objects
for which the corporation has to provide, out of the moneys known
to be in the treasury, or estimated to come into it during the six months
next ensuing from the collection of taxes and all other sources of
revenue. All expenditures within the following six months shall be
made with and within said appropriations and balances thereof.”

The mayor has the right to exercise his veto. If the necessary votes
could be secured in council the members thereof could pass the same over the
mayor’s veto, pursuant to the provisions of section 125 M. C. This provision
is as follows: :

“When the mayor disapproves an ordinance or resolution, or any
part thereof, and returns it to council with his objections, council
may, after ten days, reconsider the same, and if such ordinance, resolu-
tion or item upon such reconsideration is approved by the votes of
two-thirds of all the members elected to council, it shall then take
effect as if signed by the mayor.”

The procedure resorted to by the council was not in conformity to such
provision and its action thereon was, in my opinion, illegal.
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Replying to the second question, I Leg to advise that the board of public
service has no authority to hire a clerk if there has been no appropriation
made for such purpose. While the board of public service has the right,
ordinarily, to hire a clerk and fix his compensation, such right can only be
asserted when an appropriation has been made to pay the compensation of the
clerk so hired.

Replying to the third question, the answer thereto may be found in the
decision of Phillips, J., in the case of the City of Cleveland v. Cleveland et al.,
decided March 13th, 1907, 18 Ohio Dec. 619. The syllabus thereof is as follows:

“Paving, sewer construction and abolishing grade crossings within

a municipality are improvements within the provisions of Revised

Statutes 2835, limiting the authority of the council to issue bonds, and

where the cost of proposed paving and sewer construction and abol-

ishing grade crossings will bring the net indebtedness of the city past

the 4 per cent. limit, the council has no authority to issue bonds therefor
without the approval of the electorate.”

Very truly yours,
W. H. MILLER,
Assistant Attorney General,

CITY SOLICITOR—COMPENSATION OF.

Compensation of city solicitor may not be increased by council on account
of imposition of duty to act as prosecutor of mayor's court, during term for
which he has been elected.

December 16th, 1908,

Bureau of Inspeclion und Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN:—I am in receipt of your inquiry of the 9th inst., presenting,
through your department, the question submitted thereto by the city solicitor of
Delaware, Ohio. In substance the communication of the city solicitor presents
the question of the power of the city council to increase the salary of the city
solicitor during his term of office because of the added duties imposed on him
by the act of the general assembly passed May 9th, 1908 (99 O. L. 458, 459),
amending section 137 of the municipal code. The amendment to section 137
imposes upon the solicitor the duty not only of being the prosecuting attorney
of the police court, but that of the mayor’s court, as distinguished therefrom.
This department had formerly held that the use of the terms “police court” did
not include mayor’s court, and that therefore the solicitor was not compelled o
appear as the prosecuting attorney in the mayor’s court.

The amendment referred to is simply by the addition to the existing statute
the words “or mayver's court.” It is thus made evident that the intention of
the general assembly was to add to the duties of tho city solicitor, but it did not
thereby provide that the salary of the city solicitor could be increased on account
of such added duties.

Section 126 of the municipal code, in £o far as it is neccssary to quote the
same, provides: '

“The salary of any officer, clerk or employe so fixed shall not be
increased or diminished during the terin for which they have been
elected or appointed.”
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There did not seem to be any intention on the part of the general assembly
to amend the provisions of section 126 M. C. in that regard. It has been fre-
quently held that the duties of an officer may be increased by provision of law,
or by ordinance, and that where no provision is made for increased compen-
sation the added services so performed must be regarded as performed under
the salary theretofore established. This is announced by the supreme court of
Ohio in the case of Jones, Auditor, v. Commissioners, 57 O. S. 189; Strawn v.
Comnrissioners, 47 O. S. 404, and many other citations unnecessary to give.

It follows, therefore, that the compensation of the city solicitor on account
of such added service, or otherwise, cannot be increased during the term for
which he has been elected.

Very truly yours,
U. G. DENXMAN,
Attorney General.



ATTORNEY GENERAL. 139

(To the Treasurer of State)

SAFE DEPOSIT AND TRUST COMPANY—DEPOSIT OF SECURITIES
WITH TREASURER OF STATE.

Decision of supreme court in Schumacher v. Mc¢Callip, 69 0. 8. 500, did not
relieve safe deposit and trust companies accepting trusts, uider section 3821c,
from making deposits required by section 3821d.

March 24th, 1908.

Hox. W. S. McKixxoxN, Treasurer of State, Columbus, Ohio.

DEAR Sir:—Replying to your request for an opinion as to the amount of
the deposit required to be made with you as treasurer of state by trust com-
panies engaging in business in this state, I beg to say that, pursuant to the
provisions of section 3821d R. S., before a safe deposit and trust company, doing
business in a city of 33,000 or more, accepts any trust which may be vested in,
transferred or committed to it by any individual or court of record, as pro-
vided in section 3821c¢ R. S., such trust company must have a capital stock of
$200,000, fully paid up, and shall have deposited with you, as treasurer of state,
$100,000 in cash or in securities mentioned in such section. But when such
trust company, doing business in a city of less than 33,000, desires to accept
any trust which may be vested in, transferred or committed to it by any indi-
vidual or by any court of record, as provided in section 382i¢ R. S., it must
first have a capital stock of $50,000, fully paid up, and shall have deposited
with you as treasurer of state $25,000 in cash or in the securities mentioned
in such section. I am not unmindful of the opinion of the supreme court of
this state in Schumacher v. McCallip, 69 O. S. 500, holding sections 3821¢ and
3821f R. S, to be unconstitutional; such opinion does not affect the question
suggested by you.

. Very truly yours,
‘WapE H. ELLIS,
Attorney General.

TREASURER OF STATE—COLLECTION OF SECURITIES DE-
POSITED WITH.

Treasurer of state may not assign securities deposited with him by in-
solvent safe deposit and trust company to assignee of Such company for
collection, bDut must collect them himself; procedure of such collection.

June 3rd, 1908.

Hox~. W. S. McKix~oxw, Treasurer of State, Columbus, Ohio.

DeAr Sir:—In the absence of the attorney general, I beg to answer your
request for an opinion contained in your recent letter, in which you state the
following facts:

“This department holds in trust securities in the way of mort-
gage notes in the sum of $101,650.00 for the account of the Buclid Ave-
nue Trust Company of Cleveland, Ohio, which company made an as-
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signment to the Cleveland Trust Company on the 8th inst. * % *
Kindly advise this department in writing as to the proper procedure
thereunder. The securities are held by this department under section
3821d.”

Accompanying such letter is a communication from the Cleveland Trust
Company, assignee of the Euclid Avenue Trust Company, in which the propo-
sition was made by such assignee tendering its services to collect the securities
referred to. With such proposition is enclosed a form of deposit agreement
for you to execute and you are to turn over to it the items constituting such
deposit.

The questions arising involve your power to comply with such proposition.
These deposits were made with your department by the Euclid Avenue Trust
Company pursuant to the provisions of section 3821¢ R. S. The portion of that
section relating to such subject is as follows:

“The treasurer of state shall hold such fund or securities deposited
with him as security for the faithful performance of all the trusts
assumed by said company, but so long as any such company shall con-
tinue solvent, said treasurer shall permit it to collect the interest of
or dividends on its securities so deposited, and from time to time to
withdraw such securities or cash, or any part thereot, on depositing with
him cash, or other securities of the Kkind heretofore named, so as to
maintain the value of said deposit as hereinbefore provided.”

This duty thus imposed upon the treasurer of state cannot be legally ab-
dicated or surrendered to any other person or corporation. It is one of the
duties attaching to the office to be performed by the officer elected by the
people. The purpose of the deposit so made is similar to that which is
made by bond and investment companies pursuant to the provisions of section
3821r R. S.

The supreme court of the state of Ohio, in construing the duties of the
treasurer of state under such latter section, in the case of the State of Ohio
ex rel. Attorney General v. The Interstate Savings Investment Company, 64
0. S. 283, 323, said:

“It should be added as the opinion of the whole court that it is the
duty of the state treasurer to hold and distribute the fund deposited
with him, in trust for the holders of the debentures in this state, ac-
cording to the amount that may be found due to each one.”

This authority thus settles the question that there is no power in the
treasurer of state to acquiesce in the proposition made by the Cleveland Trust
Company, and that the duty thus imposed upon you must be performed by you,
viz: “To hold such funds or securities deposited * % as security for the
faithful performance of all the trusts assumed by said company.”

The form of procedure was not defined by statute at the time of the ren-
dition of the opinion by the supreme court hereinbefore referred to, but on
the 10th day of May, 1903 (95 O. L. 480), the general assembly provided the
method of procedure applicable in such cases, the same being found in section
(281-1-2-3) of the Revised Statutes.

1t will be observed that the language of such section is broad and includes
such instances as are here presented. Among other provisions, observe th@t
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if the company making the deposit has ceased to do business within the
state, leaving unpaid any liability, or has hecome insolvent, the attorney gen-
eral, on behalf of such officer, shall, upon the application of any party entitled
to participate in such deposit, or the proceeds arising therefrom, commence
a civil action in the court of common pleas of Franklin county, to determine
the rights of all parties claiming any interest in such deposif, to subject such
deposit to the payment or satisfaction of all liability or liabilities and to dis-
tribute the fund among the persons entitled thereto. In such action the com-
pany making the deposit should be made a party defendant.

It further provides the character of notice that shall be given to every
person claiming to have any interest in the fund and the length of time for the
publication of such notice, and that all such persons having any interest
therein may intervene and set forth such interest by answer.

I am of the opiunion that the assignee of the Euclid Avenue Trust Company
would be one of such parties in interest and could make the request upon the
attorney general to begin such action.

As the jurisdiction of the courts of Cuyahoga county has been invoked by
the assignee in the settlement of the affairs of the Euclid Avenue Trust Com-
pany, I deem it proper to suggest that in my opinion the attorney general would
not be limited in the commencement of any such action to the court of common
pleas of Franklin county, but might, at his option, file such petition in the
court of common pleas of Cuyahoga county.

I therefore return to you the correspondence and form of agreement which
you have submitted as having been presented by the Cleveland Trust Company,
advising that you have no authority to comply with the proposition therein
contained.

Yours very truly,
SMITH W. BENXETT,
Special Counsel.

BANKS—SECURITIES WHICH MAY BE DEPOSITED WITH TREASURER
OF STATE UNDER BANK INSPECTION LAW,

June 24th, 1908.

Hox. W. S. McKi~xv~ox, Treasurer of State, Columbus, Ohio.

Dear Sir:—Replying to yours of the 22nd inst., suggesting an inquiry as to
the character of securities which may be deposited with you as treasurer of
state by banks and trust companies, pursuant to the provisions of section 69
of an act of the general assembly entitled “An act relating to the organization
of banks and the inspection thereof,” passed by the 77th general assembly,
second regular session, I beg to say:

By section 69, aforesaid, the treasurer of state may accept as such deposit
“bonds of the United States or of the state of Ohio or Ohio municipal bonds.”
He is further authorized to receive such deposit “in cash or in securities in
which said corporation is allowed to invest its capital.”

Examining those paragraphs designating the securities in which trust com-
panies, commercial banks and others are authorized to invest their capital, there
is found mentioned “promissory notes of individuals, firms or corporations,
when secured by sufficient pledge of collateral, approved by a quorum of the
executive committee or directors, subject to the provisions of section 47 of
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this act.” ‘“Stocks which have paid dividends for five consecutive years next
prior to the investment, and bonds of corporations when the same are author-
ized by the affirmative vote of the board of directors or of the committee of said
trust company.”

It would therefore appear that as trust companies, commercial banks, etc.,
are authorized to invest in the first mortgage bonds of waterworks companies,
that such bonds may be accepted by you for the purpose of the deposit required
by section 69 of the act in question.

Yours very truly,
‘Wape H. ErLis,
Attorney General.

DEPOSITORY—STATE—LIABILITY OF SURETY FOR.

Surety on bond of state depository is not liable to pay more than the penal
sum thereof although the bond expressly covers interest, and prmcwal and
interest together exceed such penal sum.

September 14th, 1908,

Hown. W. 8. McKINNON, Treasurer of State, Columbus, Ohio.

DeAR Sir:—I have given consideration to your request of the 12th ult,, for
an opinion as to the liability of the United States Fidelity and Guaranty Com-
pany of Baltimore as surety upon the bond of the Euclid Avenue Trust Company
of Cleveland, Ohio.

The Euclid Avenue Trust Company was created a depository of state funds
and a bond was exacted of such company as required by the act of May 3, 1904
(97 O. L. 535). The Euclid Avenue Trust Company has made an assignment
to the Cleveland Trust Company and its affairs are being wound up, and it
has become insolvent. The question of the liability of the United States Fidelity
and Guaranty Company is to be determined according to the language of the
bond and the language of the law pursuant to which such bond was executed
by such surety company. It appears from the correspondence transmitted to
this department that the United States Fidelity and Guaranty Company executed
a bond for $5,000; the Federal Union Surety Company for $20,000; and the
Empire State Surety Company for $30,000. These were all executed to secure the
state of Ohio, and run concurrently. The amount of the United States Fidelity
and Guaranty Company bond is $5,000.

‘While the language of the statute reads: “And said bonds so given shall
include a special obligation to settle with and pay to the treasurer of state, for
the use of the state, interest upon daily balances on said deposit or deposits, at
the rate of not less than two per centum per annum, payable quarterly on the
first Monday in February, May, August and November of each year, or at any
time when the account may be closed,”’—yet this language, which is also in-
corporated in the bond, cannot extend the liability beyond .the principal amount
therein named, to-wit, $5,000.

The United States Fidelity and Gua.ranty Company has paid the amount of
$5,000, as per its letter of May 22nd, 1908, but you have apportioned against said
bond an additional liability of $35.59 as its portion of the interest on the total
deposit of $55,000. In my opinion the amount of such interest cannot be col-
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lected upon said bond. It has been repeatedly held in this state that the liability
of a surety is never to be extended beyond the strict letter of its obligation.
That is, in this particular instance, the liability of the Urn\.ted States Fidelity and
Guaranty Company cannot be extended beyond $5,000, the penal amount of
said bond. It is therefore evident that the combined amount of the three
bonds thus executed at $55,000 is not sufficient to cover the deposit of state
funds held at the time of the assignment by the Euclid Avenue Trust Company
for the principal of such deposit was at the time $55,000. The principal of the
bonds should, therefore, be required to be sufficiently large to cover both prin-
cipal and interest, otherwise the interest cannot be added to the penal sum and
be exacted from the surety company in addition to such penal sum mentioned
in the bond.

I return herewith the bond executed by the United States Fidelity and
Guaranty Company, the certificate of the amount of deposit of $5,000 executed
by the Euclid Avenue Trust Company to yourself as treasurer, also the corre-
spondence passing between your department and the office of the United States
Fidelity and Guaranty Company of Baltimore.

Yours very truly,
W. H. MILLER,
. Assistant Atltorney General.
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(To the State Commissioner of Common Schools)

SCHOOL LANDS—UNSCLD—DISPOSITION AND CONTROL OF PROCEEDS
OF LEASES.

Levy for school purposes as fixed by board of education of township district
applies to fractional part of such township in which there are unsold school
lands.

Township board of education, not trustees of school lands, has authority
to direct manner of expenditure of funds arising from leases of such $chool
lands.

RRespective functions of township boards of education and trustees of school
lands.

February 3rd, 1908.

Hox. E. A. Joxks, Commissioner of Common Schools, Columbus, Ohio.

DeAR SIr:—In your recent communication as to a fractional part of Liberty
township, Ross county, you state that the trustees of such fractional township
now have accumulated $6,000 from the rental of school lands which are still
unsold, that they have bBeen paying the salaries of the teachers within such
fractional territory and that they desire an explanation of their rights and
duties as related to school lands and the board of education of such township.
You ask:

1. Whether or not the board of education of Liberty township can
lawfully levy and collect tax for school purposes on the fractional part
of Liberty township entitled to the proceeds of the rental of these school
lands.

2. Whether the board of education of the township or the trustees
of the school lands have the authority to control the school, employ
teachers and fix and to pay salaries within such fractional township.

3. What are the rights of the board of education and of the trus-
tees as related to such school lands.

First. In the case of Zanesville v. Auditor, 5 0. S. 590, the court holds
that section 2, article 12,

“requires a uniform rate per cent. to be levied upon all property accord-
ing to its true value in money, within the limits of the local subdivision
for which the revenue is collected.”

Section 2960 R. S., referring to the two preceding sections, provides that

“the amount of the levy fixed by the boards of education * * #* ghall
be certified to the county auditor in writing * * % who shall assess
the entire amount upon all the taxzable property of the district,”

The rate of taxation fixed by the board of education must therefore apply
to such fractional part, as well as to the rest of the township. The title to the
school lands still unsold is in the state and such school lands are not taxable
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before sale, although the lessee’s leasehold interest in school lands is taxable
when the lease is for a term exceeding fourteen years and not subject to re-
valuation. See 51 Q. S. 269, and section 2733 R. S.

Second. The board of education has full control over all the publie schools
of its district, including such fractional part. While such control is clearly
implied in the various statutes relating to the powers and duties of the boards
of education, the policy of the law is specifically expressed in the following
language of section 2975 R. S.:

“For the purpose of cnabling such boards te carry out the condi-
tions and limitations upon which the bequest, gift or endowment is
made, they are authorized to make all rules and regulations that may
be required to fully carry into efiect the provisions of such bequest, gift,
or endowment, but no such bequest, gift or endowment shall be accepted
by any board of education when the conditions of the same shall remove
any portion of the public schools from under the control of said board.”

The trustees of school lands, like the trustees of townships, “are a corpora-
tion for special limited purposes, with special and definite powers only, and
cannot, in general, do any act foreign to the purpose of their creation.” 5 Ohio
185. “They are not authorized by law to direct the manner of expenditure of
school funds after payment of the same to the board of education.”

Third. I take it that the school land in this fractional part of Liberty
township was granted by act of congress dated May 20th, 1826, to be “held by
the same tenure, and upon the same terms, * % * ag section 16 is or may
be held,” “for the use of schools in each entire township or fractional township
for which no land has been heretofore appropriated or granted for that purpose.”

By act of congress, approved March 3rd, 1803, section 16 and the other lands
appropriated for the use of schools in the state of Ohio were vested in the
legislature of the state in trust for the use of the schools and for no other use,
intent or purpose whatever. This act of congress, together with the act of March
14, 1831, 29 O. L. 490, incorporating original surveyed townships and placing
section 16, school lands, in the care of three trustees and a treasurer, and also
the subsequent act relating to the trustees of original townships and to section
16 are held to apply to all school lands of the grant of May 20th, 1826, 17 O.
267, 16 0. S. 11, 31 O. 8. 301. Sections 1366 to 1375 and 1403 to 1440, relating to
original townships, should be read in the light of these decisions.

Section 1411 R. S., as to the annual division of rents of school lands, is better
understood after reading the provisions of the act of March 14th, 1831, most
of the provisions of which have since been repealed or amended. This act
provided that three trustees were to manage in a corporate capacity the school
lands within their township or fractional township, to “apply the rents and
profits arising from section 16 to the special purpose for which it was intended,”
and “where there is any money arising from rents of school lands, belonging
to such township, to meet at least once in the year and to make a dividend of all
such money among the several school districts or part of districts, in proportion
to the number of youth .n each district or part of district, above the age of
four or under twenty-one years; each dividend shall, by the treasurer of such
original surveyed township, on demand, be paid over to the treasurers of the
several school districts or parts of distriets.”

The board of education should expend the money received from “the
state common school fund” provided for in scetion 3951 R. 8., and the money

10—A. G.
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received from the levy provided for in section 3960 R. S., equitably throughout
the district. The “common school fund” defined in section 3953 R. S., and the
rents of school lands turned over to the board of education by the trustees
of such school lands are trust funds which I believe the board of education
should use for the benefit of the schools of the original township, or fractional
township, to which the school lands were originally assigned. See article 6,
section 1, of the constitution, and section 3956 and 3975 R. S.

It is to be regretted that the law is so incomplete and indefinite as to many
phases of this subject.

Very truly yours,
‘Wape H. ELLIS,
Attorney General.

BOARD OF EDUCATION—MEMBER—EXPENSE.

Ezxzpense of member of board of education incurred on trip of inspection
may not be paid out of public funds.

February 20th, 1908.

Hox. EpMUND A, JoNES, State Commissioner of Common Schools, Columbus, Ohio.

DEAR Sir:—In your recent communication you ask whether a board of edu-
cation may expend money for the expenses of its members on a trip of inspec-
tion of high school buildings, or for the expenses of the superintendent of
schools on a trip to a convention.

This office has held that there is no warrant in law for such expenditure,
and that in the absence of specific legal authority the board has no power
to pay such expenses to any of its members or the superintendent of schools.

Very truly yours,
‘WanE H. ELris,
Attorney Gewreral.

VILLAGE SCHOOL DISTRICT—ORGANIZATION AND DISSO-
' LUTION OF.

Under section 3888, as amer](led, 98 .0. L. 217, willage incorporated prior to
adoption of said amendment remains a Sschool district if total tax valuation
therein is $100,000 or more; if total tex valuation therein is less than $100,000
such willage school district may be dissolved by vote of electors.

Under said section village school district may not be created except in
villages wherein the total tax wvaluation ezceeds $100,000, and upon wvote of
electors; but if such valuation falls from above to below said amount, such
district may not be dissolved except by vote of electors.

June 8th, 1908.

Hox. E. A. Joxes, Commissioner of Common Schools, Columbus, Ohio.

DeAr Str:—1In your letter of May 22nd, you ask for a construction of section
3888 of the Revised Statufes, in relation to the following inquiries which you
present:
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Village A has a tax valuation of more than $100,000.
" Village B has a tax valuation of less than $100,000.
First. What action is necessary to constitute village A a village
school distriet?
Second. What action is necessary to constitute village B a village
school district?
Third. Do both the words “dissolve” and “organize,” in section
2888, apply to each of these classes of villages?
Fourth. In what way may the proposition to dissolve or organize
a village schoo] district be submitted to the electors of said district?

Section 3888, as contained in the .act, of April 25, 1904, 97 O. L. 334, was
as follows:

“Each incorporated village, now existing or hereafter created, to-
gether with the territory attached to it for school purposes, and ex-
cluding the territory within its corporate limits detached for school
purposes, shall constitute a village school district.”

The present section 3888, as enacted April 16, 1906, 98 O. L. 217, provides
as follows:

“Each incorporated village now existing or hereafter created, to-
gether with the territory attached to it for school purposes, and exclud-
ing the territory within its corporate limits detached for school
purposes, and having in the district thus formed a total tax valuation
of not less than one hundred thousand dollars, shall constitute a village
school district, provided that each incorporated village now existing or
hereafter created, together with the territory attached to it for school
purposes, and excluding the territory within its corporate limits de-
tached for school purposes, with a tax valuation of less than one
hundred thousand dollars, shall not constitute a village school district;
provided, at any general election the proposition to dissolve or organize
such village school district be submitted by the board of education to
the electors of such village and be so determined by a majority vote
of such electors.”

It is to be noted that prior to April 16, 1906, every village was a village
school district. The object of the amendment of April 16, 1906, seems to have
been to form two classes of villages as to school districts and at the same time
to prevent any change in the boundaries of an existing school district unless
2 majority vote of the electors of the new district to be organized, or the old
district to be dissolved, should be in favor of such change. I arrive at this
interpretation by reading the present section in connpection with the former
section and, also, because such an interpretation can be consistently applied
to all the provisions of this section and will, in my opinion, promote the best
interests of the schools.

Considering section 3888 from this viewpoint, T am of the opinion that:

1. An incorporated village existing April 16, 1906, which, together with
the territory attached to it for school purposes, and excluding the territory
within its corporate limits detached for school purposes, had, in the district
thus formed at that time, a total tax valuation of not less than $100,000, con-
tinued to be a village school district. No election was required in this case
and no election upon this proposition was permitted.
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2. Such a village existing April 16, 1906, having a tax valuation of less |
than $100,000, remained a village school district until such time as the propo-
sition to dissolve such village school district should be submitted by the board
of education of such village to the electors and a majority vote of such electors
should be cast in favor of dissolving the school district.

3. An incorporated village created since April 16, 1906, having within its
corporate limits a total tax valuation of not less than $100,000 continues to be
a part of the school district of the township from which the village is formed
until the proposition of organizing a village school district is submitted by
the township board of education to the electors of such village and a majority
of votes is cast in favor of organizing a village school district.

4. An incorporated village created since April 16, 1906, having within its
corporate limits a total tax valuation of less than $100,000 continues to be a
part of the township school district from which the village is formed, and
cannot become a village school district. No election to vote upon the propo-
sition of organizing a village school district is permitted in this case.

5. Should the tax valuation of any village rise to $100,000 or more, or
should the tax valuation of any village school district fall below $100,000, a
new village school district may not be organized, and an existing village
school district may not be dissolved, except upon a majority vote of the
electors of such village or of such village school district in favor of the propo-
sition to organize or to dissolve.

6. The word ‘“organize” applies only to newly created villages having at
the time of their creation a tax valuation of $100,000 or more, and to villages
which are a part of the township school district when their tax valuation rises
to $100,000 or more. The word ‘“dissolve” applies only to village school dis-
tricts the tax valuation of which falls below $100,000.

7. The proposition to organize a village schoeol district is to be submitted
by the board of education of the township out of which the village school
district is to be formed. The proposition to dissolve a village school district
is to be submitted by the board of education of the village school district.

Very truly yours, ’
W. H. MILLER,
Assistant Atlorney General.

BOARD OF EDUCATION—TEACHER—BOND.
September 5th, 1908.

Ho~. EpMuxD A. JoxES, State Commissioner of Common Schools, Columbus, Ohio.

Dear Sir:—Replying to your letter of August 27th, where a board of edu-
cation has elected a teacher and has also provided by resolution that the
contract shall not be completed until such teacher has signed the same, and
also a bond in the sum of $50.00, for the faithful performance of the contract, 1
am of the opinion that a teacher who has, under such circumstances, signed
the contract and refused to sign the bond, cannot hold the board to such
contract.

As the answer to your question depends largely upon the facts in the case,
I should prefer a more complete statement from you in case this opinion does
not answer the particular situation now hefore you.

Yours very truly,
W. H. MILLER,
Assistant Attorney Qeneial.
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BOARD OF EDUCATION—TOWNSHIP—COMPENSATION OF MEMBERS.

Member of township board of education may receive compensation under act
in 99 0. L. 105 dur.ng term of office existing at date of enactment of said ocl.

October 20th, 1908.

Hox. Epyuxp A. JoxES, State Commissioner of Common Schools, Columbus, Ohio.
Dear Sir:—In your letter of October 15th you ask whether present members
of township boards of education are entitled to the compensation provided in
section 3920 .R. S., as amended by the act approved April 15th, 1908 (99
0. L. 105).
Article II, section 20 of the constitution provides that:

“The general assembly, in cases not provided for in this constitu-
tion, shall fix the term of office and the compensation of all officers;
but no change therein shall affect the salary of any officer during his
exsting term, unless the office be abolished.”

In the case of Thompson v. Phillips, 12 O.. 8. 617, the court say:

“It is manifest, from the change of expression in the two clauses
of the section that the word ‘salary’ was not used in a general sense,
embracing any compensation fixed for an officer, but in its limited serse,
of an annual or periodical payment for services—a payment dependent
on the time, and not on the amount of the service rendered. Where
the compensation, as in this case, is to be ascertained by a percentage
on the amount of money received and disbursed, we think it is not a
salary within the meaning of the section of the constitution.”

In the case of Gobrecht v. Cincinnati, it was held that

“compensation of a public officer fixed by a provision that ‘each mem-
ber of the board who is present during the entire session of any regular
meeting, and not otherwise, shall be entitled to receive five dollars for
his attendance,’ is not ‘salary’ within the meaning of section 20, article
II, of the constitution,”

and that the pay of a member of the board of legislation of the city of Cin-
cinnati might be increased during his term without conflicting with the
constitution.

1 am, therefore, of the opinion that present members of township boards
of education are entitled to receive two dollars for each meeting actually at-
tended since the passage of the act approved April 15th, 1908.

Very truly yours,
Joux A. ALBURN,
Assistant Atlorney General.
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SCHOOL TEACHERS’ PENSION FUND—DETERMINATION OF AMOUNT.
November 14th, 1908.

Hox~. EnpyMunp A. JoxNEs, Commissioner of Common Schools, Columbus, Ohio.
DeAr Sir:—I beg leave to reply to your letter enclosing a communication
from Hon. N. H. Chaney, superintendent of schools at Youngstown, inquiring
as to the teachers’ pension fund of his city.
Section 38977 R. S. provides that:

“The board of education in any school district which has created,
or shall hereafter create, a teachers’ pension fund, shall pay, semi-an-
nually, from the contingent fund of such school district into said teach- -
ers’ pension fund, not less than one per cent. nor more than two per
cent. of the gross receipts of said board of education raised by taxation,
which shall be applied to the payment of teachers’ pensions, as herein
and hereinbefore provided.”

I am of the opinion that the words, “not less than one per cent. nor more
than two per cent. of the gross receipts,” mean not less than one per cent. nor
more than two per cent. of the gross receipts since the last semi-annual pay-
ment of the board to the teachers’ pension fund, and that such per cent. is to
be computed semi-annually upon the receipts of the previous half year.

Although I am unable to find any judicial determination of the matter, I
am of the opinion that the words, “gross receipts raised by taxation,” include
only funds raised by local taxation and do not apply to funds received from
the state. The rules for statutory construction seem to bear out this conclusion.
Further than this the amounts paid from the state, although in the main raised
by state levies, are nevertheless paid in pursuance of specific appropriations
made by law as provided by Art. 2, Sec. 22 of the Ohio Constitution and for the
specific purposes set out in section 3967 R. S.

The word “premiums” as found in present section 3897¢ R. S. shouid be
read as “pensions.” Since this section would have no rational meaning other-
wise, and since original section 3897e, as contained in the act of April 14, 1896,
uses the word “pensions,” then the evident mistake in the present section should
not be permitted to interfere with the carrying out of the plain intention of
the general assembly in this matter. The bureau of inspection and super-
vision of public offices informs me that they have no forms provided for the
handling of pension rolls, but suggest that such forms may be procured from
the board of education of Cincinnati.

Very truly yours,
: ‘ U. G. DENMAN,
Attorney General.
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(To the Dairy and Food Commissioner)

PURE FOOD LAWS—LABEL—MAPLE SYRUP.
. July 20th, 1908.

Hox. R. W. Duxvrar, Dairy and Food Cominissioner, Columbus, Ohio.

Dear Sir:—1I desire to acknowledge the receipt of your letter of July 16th,
in which you request the opinion of this office as to whether or not a compound
sold as ““Old Manse Pure Cane and Canadian Maple Syrup,” composed of about
509 cane syrup and 509 Canadian maple syrup, may lawfully be sold in Ohio.
With this request you enclose copy of an opinion rendered by the circuit court
of Delta county, Michigan, together with a brief, which attempts to sustain
the proposition that syrup labeled as indicated would not be kn violation of
our law.

In reply to your letter, I desire to say that in my opinion such a compound
cannot lawfully be sold when labeled as indicated. There is a great distinction
between the Michigan law and the Ohio law as to the proposition which you
submit. The last Ohio law, found in the 97 O. L. 47, makes it an offense to sell
“as and for” maple syrup a substance which is not (section 3); it is still a
different offense to sell “as and for” maple syrup an article which does not
bear the name and address upon thc label as provided by section 4. But there
is still a distinct offensc and one that is not considered in the brief and opinion
submitted by you, and one which is not in the Michigan law, and that offense
is the fraudulent use of the word “maple” in labeling the article.

The offense is solely in using the word “maple” as a part of the name of
the syrup when it is not pure maple syrup. If the Ohio law. applied only to
adulterated maple syrup “when sold as maple syrup,” then the substance could
be labeled as submitted by you, but since section 5 was intended 1o apply, and
does only apply to the fraudulent use of the word “maple,” then no adulteration of
maple syrup can be sold at all in any package having the word *“maple” as a
pért of the name of the syrup. The label, therefore, does not comply with
section 5 of the Ohio law. If the label should be changed to read “Old Manse
Syrup,” then it can be sold in comnliance with the Ohio law.

Trusting this will answer your inquiry, I am,

Yours very truly,
W. H. MILLER,
Assistant Attorney General.
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(To the State Board of Public Works)

TAXATION—SALE OF LANDS LEASED FROM STATE FOR DE-
LINQUENT TAXES.

Land leased for term of 15 years from state is subject to taxation as to such
leasehold interest only,; such interest may be sold for delinquent taxes, but fee
may not be sold.

January 18th, 1908.

To the Board of Public Works, Columbus, Ohio.

GENTLEMEYN :—In your leiter of January 5th you state that the auditor of
Fairfield county has advertised the leaseholds of certain embankment lots at
‘Buckeye Lake for sale for taxes. You ask whether leases for state land are
taxable.

X The question probably arises because of the following provision of section
2733 R. S.:

“All lands held under lease for any term exceeding 14 years, and
not subject to revaluation, belonging to the state #* * % shall be
considered for all purposes of taxation as the property of the person or
persons holding the same, and shall be assessed in their name.”

And also because leases of state land are made to run for 15 years under
section (218-225, 226) of the Revised Statutes.

In construing this section the supreme court of Olno in the case of Zum-
stein, Treasurer, v. The Consolidated Coal and Mining Co. et al.,, 54 O. S. 264,
say at page 272

“We are of the opinion that the purpose of section 2733 is to impose
a tax upon the lessee’s interest in lands, in the cases specified, and
not a tax upon the fee.”

The court further say:

“The term °‘lands,” when not restricted in meaning by related pro-
visions, includes all interests therein. There are, however, considera-
tions wliich indicate that the term is used in a restricted sense in
section 2733. By the terms of the section, it does not apply to lands
held under leases for terms shorter than fourteen years, nor to those
held for longer terms, if by the stipulation of the lease the lands are,
as between the lessor and lessee, subject to revaluation. The conditions
to the application of the section can have no meaning if the object of
the legislature was to impose a tax upon the fee. The value of the fee
could not he at all affected by the duration of the lease, nor by
stipulations for revaluafion. These condifions are, however, important
ip providing for the taxation of the lessee’s interest in such lands.
They indicate that in the opinion of the legislature in leases for a
shorter term, the rent reserved would be the substantial equivalent of
the rent value, and that in the cases of leases for a longer term, but
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stipulating for revaluation, the rent reserved and the rental value
would be made substantially equal by such revaluation. The result in
either case would be that the lessee’s interest would not be of substan-
tial value.

“By the terms of section 2735, leased lands belonging to a munici-
pal corporatibn, and those belonging to the state, are subject to the
same rule.

“The -third subdivision of section 2732 very clearly exempts ‘all
property, whether real or personal, belonging exclusively to the state.
It cannot be supposed that, notwithstanding this exemption, the leg-
islature contemplated a tax upon the fee, to be assessed against the
lessee and enforced against the property of the state or the
municipality.”

That the title to such lands cannot be sold for taxes is proved by the
above quotation and also by the following provision of section 2732 which is
part of an act passed subsequent to section 2733:

“The following property shall be exempt from taxation: Third.
(state and federal property.) All property, whether real or personal,
belonging exclusively to the state or United States.”

In the case of State v. Griftner, 61 O. 8. 201, where a 15-year lease of state
lands was involved, as in the case under discussion, the court said at page 214:

“The title of these lands being in the state, the auditor of Warren
county had no authority to put the lands upon the duplicate for taxa-
tion, and the tax sale and the deed of the auditor were void and con-
ferred no right upon the purchaser to hold the lands.”

hat the general assembly intended the land to he free from taxation is
proved by implication by the fact that it distinguishes buildings and structures
erected upon state lands by lessees from the land itself, and say (section (218-
226) ) as to such 15 year leases:

“Provided always, however, that each and every building or other
valuable structure erected thereon by any person, or persons, Or TOr-
poration, may bhe taxed as other property of individuals and corpora-
tions in the same locality.”

A 15-year lease is not such a permanent or perpetual lease as is provided
for in section 2897, and yet this section confines a sale for taxes to a sale of
“the right of lessee on the premises and the improvements thereon, if the
same shall be sufficient to meet the tax, interest and penalty, so assessed
and due.” To say that a sale as to state lands could go beyond the sale of
the leasehold and the improvements of the lessee would be to deny the ex-
emption of state property from taxation.

Section 2731 provides that

“all property, whether real or personal, in this state * * * shall be
subject to taxation, except only such as may be expressly exempted
therefrom.”
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It is held in Taylor v. Debus, 31 O. S., at page 472, that:

“Our legislature, in respect to leasehold estates, has not modi-
fled the rules of the common law,”

and that

“by the common law, leasehold estates are regarded as chattels— chat-
tels real, to be sure, but, nevertheless, subject to the rules relating
to chattel property.”

From a consideration of these and other authorities, I am of the opinion
that the lessee’s interest in these lands, which are leased for 15 years, and
also buildings and structures of lessee’s upon such lands, may be taxed, but that
the lands themselves are exempt from taxation and may not be sold because
of delinquency of lessees as to taxes.

Very truly yours,
‘WapE H. ErLIs,
Attorney General.

CANALS—MAD RIVER FEEDER WITHIN THE CITY OF DAYTON.

City of Dayton must keeep open and in repair Mad River feeder of Miami
and Erie Canal, between Wayne sireet and Atlantic and Great Western Rail-
way, within said city.

March 24th, 1908.

Ta the State Board of Public Works, Columbus, Ohio,

GENTLEMEN :—You inquire as to whose duty it is to keep clear for the
passage of water that portion of the Mad river feeder of the Miami and Erie
canal, across which the city of Dayton was authorized to build stationary
bridges by the act of April 26th, 1877, 74 O. 1. 473. Section 1 of this act
provides:

“That the city of Dayton shall be and is hereby authorized to build
and maintain stationary bridges, at any height above high water level,
across the Mad river feeder of the Miami and Erie canal, at any point
thereon between the western line of Wayne street and the bridge of
the Atlantic and Great Western railway, across said feeder.”

Section 2 of the same act provides:

“Said portion of said feeder shall be kept open and in repair,
and the flow of water therein shall not, in any manner, be diminished,
obstructed or impeded, and said city shall forever maintain the banks
of said part of said feeder in good condition, and shall remove the
sediment which may be deposited in the same.”

If the city of Dayton assumes the rights and privileges granted by this
act it agrees to be bound by all the conditions prescribed in the act. Since
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every provision of section 2 above applies solely to the city of Dayton and sets
out explicitly its obligations, I am of the opinion that it is the duty of the
city of Dayton to keep open and to maintain that part of the Mad river feeder
“between the western line of Wayne street and the bridge of the Atlantic and
Great Western railway across said feeder.”

' Very truly yours,
Wapne H. Ervis,
Attorney Genersal.

REMOVAL OF SUNKEN CANAL-BOAT HULLS FROM CANALS.

%

March 28th, 1908.

Board of Public Works, Columbus, Ohio.

GENTLEMEN :—Replying to your letter of March 26th, as to the removal of
sunken or partly sunken hulls of canal boats in the canals, this question is
answered at some length by the following provisions of the Revised Statutes:

Section (218-119). It shall be the duty of every engineer, collector,
superintendent or agent, employed on either of the canals, to seize all
boats, rafts, logs and every floating or sunken thing, which may be
found in either of said canals, and all articles found on the towing
path thereof, not under the charge of any person, and to sell the same
at public vendue, after giving ten days’ previous notice thereof, in
writing, posted up in two public places near the place where such boat
or other articles or things may be found.”

Section (218-120). “If the owner of any article so seized shall appear
and claim the same before the time of sale, and pay the cost of seizure
and expense of removal, such sale shall not take place.”

Section (218-121). “If the officer making such sale shall not be a col-
lector, the avails of such sale shall be accounted for by him, within
thirty days, to the nearest collector, who shall account for the same
as for tolls collected; and if the same be made by a collector, he shall
account for the avails thereof in the same manner.”

Section (218-122). ‘“After any such sale shall have heen made, and
the proceeds thereof shall be in the hands of the collector or officer
making such sale, such collector or other officer may, ‘on the application
of the owner, and due proof of ownership, pay over such proceeds to
such owner, after deducting all penalties, forfeitures, costs and reasona-
ble expenses chargeable thereon.”

You may, therefore, remove such hulls and also sell the same.

The forfeit provided for sinking boats in the canals is found in section
(218-72), which provides for a forfeit of $25.00 over and above the expense of
removing such obstructions, and in section (218-117) R. S., which provides for a
forfeit of $20.00.

Very truly yours,
Wape H. ELL1s,
Attorney Genciral.
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UNUSED CANAL FEEDER MAY NOT BE ABATED AS NUISANCE BY
LOCAL BOARD OF HEALTH.

June 8th, 1908.

The State Board of Public Works, Columbus, Ohio.

GENTLEMEN :—Your inquiry as to abating a nuisance from stagnated water
in the canal feeder within the city of Columbus, together with a notice from
the Columbus board of health and a letter from the state board of health, is
received.

‘While the Columbus board of health is without the authority it assumes in
its notice to your board to abate such nuisance, the board of public works
has the implied power to maintain this feeder in a healthful condition, pro-
vided that the means used by the board will not materially injure, render
useless or destroy such feeder for- canal purposes. The suggestion that the
city be permitted to fill up the bed of this feeder for park or other purposes
is, of course, untenable, in the absence of specific legislative authority. Although
the feeder is not now in use, yet, under existing law, its legal status is the same
as it would be if the feeder were in active use and operation for canal purposes.

Very truly yours, i
‘W. H. MILLER,
Assistant Attorney General.

BOARD OF PUBLIC WORKS MAY MAKE EXTRRA ALLOWANCES TO
CONTRACTOR. .

June 10th, 1908.

HoxN, Cuarres E. PerxixNs, Chief Engineer of Public Works, Columbus, Ohio.

Dear Sir:—In your letter of June 9th you call attention to the following
paragraph of a contract for the construction of certain canal locks in the city
of Akron:

“The state repair gang will draw the water from the several canal
levels and divert the canal water by bulkheads across channel, except
water in chamber of lock below top of miter sills, which will be
drained by contractor at his own expense, as also any surface water
from adjacent premises.”

You ask what the lability, if any, is on the part of the board for the
pumping done by the contractor of water which was not diverted by proper
bulkheads. , ]

Under this paragraph of the contract it was the duty of the state, first, to
draw the water from the several canal levels, and, second, to divert the canal
water as well as could reasonably be done by bulkheads constructed in as
reasonablé a manner as was permitted by the physical conditions of the canal.
If the state failed to construct the necessary bulkheads contemplated by this
paragraph, or failed to use proper care in the construction or maintenance of
such bulkheads, so that it was necessary for the contractor to pump out waler
which should have been drained by bulkheads, then the contractor may, under
section (218-42) and section (218-43) of the Revised Statutes, file his petition for
an extra allowance
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“for extra expenses and labor in constructing the work contracted for,
occasioned, either by new directions given by an acting commissioner
or engineer after making the contract, or where, in consequence of the
work proving to be of an entirely different character or description from
what it was understood and contemplated to be by the acting com-
missioner or engineer at the time of making the contract.”

The board of public works may then make such ‘'‘extra allowances as they
may judge reasonable,” and payment of the same may be made upon the
board's approval of estimates furnished by the chief engineer as provided in
section (218-4a) of the statutes.

Under the above paragraph of the contract it was the duty of the con-
tractor to drain all water “in chamber of lock below top of miter sills,” and
also surface water from the premises adjacent to that part of the canal covered
by the contract.

Very truly yours,
W. H. MILLER,
Assistant Attorney General.

CANALS--RESERVOIR—EXTENSION OF DAM.

June 23rd, 1908.

Hox, CiarLES E. PERKINS, Chief Engineer of Public Works, Columbus, Ohio.

Dear Sik:—In your letter of June 18th you state that the board of public
works contemplates increasing the width of the dam at Lewiston reservoir
about one hundred feet for the purpose of better protecting the reservoir
banks at flood time. You ask whether the board has a legal right to make
such change and whether liability will result theretfrom.

That the board of public works has the power to change the dimensions of
the existing structures in the public works of the state is shown by the fol-
lowing language of section (218-20) R. S.

“The board of public works shall have charge of the public works of
the state, and shall have power to perfect, render useful, maintain,
keep in repair and protect the same; and to that end shall have power
to remove obstructions therein or thereto, and to make such alterations
or amendments thereof (whether now or hereafter constructed), and
to make such feeders, dykes, reservoirs, locks, dams and other works,
devices and improvements as they may think proper for the respective
purposes aforesaid.”

Matters of detail as to the construction and maintenance of the public
works are left to the discretion of the board and the chief engineer of public
works.

Since you state that the effect of the proposed change will be to lessen the
increased pressure on the levees of the reservoir at flood time, caused by recent
improvements in the drainage of the watershed, and since a wider dam will
cause the overflow from the reservoir to approximate more nearly a natural
flow of water, I believe that no legal liability to property owners below the
reservoir will result from such a reasonable use of its property by the state.



158 ANNUAL REPORT

Since a wider dam would send down the water no faster than it is received into
the reservoir, any damage occasioned to the riparian owners below would hardly
be “real, material and substantial, arising from an unreasonable or improper
use, appropriation, ohstruction or diversion of the water from its natural
course, or flow.” McElroy v. Goble, 60 O. S. 188.

The policy of our canal laws has been to allow no damages for interruption
or loss of water on streams, except in the case of interferences with mills or other
hydraulic machinery.

Respectfully submitted,
‘WapE H. Erris,
Attorney General.

CANALS AND RESERVOIRS—ENFORCEMENT OF ACTS RELATING TO
NIGHT LIGHTS AND LIFE PRESERVERS.

August 13th, 1908.
The Board of Public Works and the Chief Engineer of Public Works, Columbus,
Ohio.

GENTLEMEN :—In your communication of August 13th you ask for an opinion
as to the best method of enforcing the rules of your joint board requiring that
all boats carry lights at night and that all passenger boats carry life preservers.

Section (218-206) R. S. provides that:

‘“Every boat passing through either of the canals of this state or on
any feeders of either of them, is required at all times during the night
to carry conspicuous lights on the bow of the boat.”

Section (218-207) R. 8. provides that:

“The master or owner of any boat or float, who shall violate any of
the provisions of the two preceding sectiong shall forfeit and pay, for
every such violation, the sum of ten dollars.”

Since the act of which these two sections are a part (76 O. L. 185), is en-
titled “An act supplementary to ‘An act to provide for the protection of the
canals of the state of Ohio, and the regulation of the navigation thereof,” passed
March 28, 1840 (S. & C. 202),” the provisions of this act of 1840 contained in
section (218-199) (38 O. L. 87), to the enforcement of the act of 1840, are
applicable to prosecutions brought under sections (218-206) and (218-207) R. S.

Rule 11 of your board, relative to the control and management of the
public parks of the state, provides that:

“Pasenger boats must carry a life preserver for each passenger
carried on any trip.”

This rule has been duly made by your board in pursuance of the following
provisions of section 2 of the act of April 28, 1902 ( (218-316) R. S., 95 0. L. 277):

“The said board of public works, the chief engineer of the public
works and the Ohio canal commission, in the discharge of their duties
relating to the management and control of said public parks and pleas-
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ure resorts, shall have power to describe and enforce such rules and
police regulations, subject to statutory provisions, as may by them be
deemed necessary for the proper protection and safety of the public.”

Section 9 of the same act ( (218-232) R. S.) provides that:

“The joint board, 15rovided for in the first section of this act, may
cause to be inspected, as often as they may deem necessary, all
boats and water craft maintained and operated in or upon (any of)
the waters of any state reservoir or lakes, dedicated or set apart for
the use of the public for park or pleasure resort purposes, and .shall
have power to condemn any such boats or water craft deemed by them
unsafe for the carrying of passengers, and the owner of any such boat
or water craft so condemned, who offers the same for hire after such
condemnation, shall be deemed guilty of a misdemeanor, and upon
conviction thereof, shall be fined not more than one hundred dollars
($100.00) nor less than ten dollars ($10.00), and stand committed till
such fine and costs are paid, and the permit issued to such person
shall be revoked and annulled.”

In this latter section your board may condemn any boat or water craft as
unsafe for the carrying of passengers on the ground that it does not carry the life
preservers prescribed by your rule. Any person using such boat or water craft
after such condemnation may be arrested by the park policeman or other
officer for such offense. :

Very truly yours,
‘W. H. MILLER,
Assistant Attorney General.

CANAL LANDS—REMOVAL OF TELEGRAPH POLES.
August 14th, 1908.

The Board of Public Works, Columbus, Ohio.

GENTLEMEN:—Replying to a letter from your department dated July 31st,
as to whether or not the canal superintendent may remove telephone and tele-
graph poles from canal embankments, this question has been discussed very
fully in opinions of this office to your department dated Octoher 6th, 1906, and
August 8th, 1907, as found on page 132 of the annual report of the attorney gen-
eral for 1906, and page 186 of the annual report for 1907, to which we respect-
fully call your attention.

‘While this department believes that such poles may be removed without
legal action, we have advised that, owing to doubtful questions as to boundary
lines, etc., a safer way, in many cases, for canal superintendents and other
officers of the board of public works would be to bring legal proceedings to en-
force the penalties and forfeitures for such illegal occupation, or to compel the
removal of such poles or other property from the lands of the state.

Very truly yours,
‘W. H. MILLER,
Assistant Attorney General.
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(To the Superintendent of Insurance)
INSURANCE COMPANY-—-SUPPLEMENTAL CONTRACT.

Non-mutual life insurance company may write supplemental contracts pro-
viding for guaranteed income, when supported by sufficient premiums.
In re the Cleveland Life Insurance Company.

January 17th, 1908,

Hown. CmarLEs C. LEMERT, Superintendent of Insurance, Columbus, Ohio.

Dear SIR:—I have given comnsideration to the question presented through
your department by the Cleveland Life Insurance Company relative to the
power of the company fo write contracts of insurance in this state with a
“rider” attached thereto of the character of that presented to you by the rep-
resentative of the company, and by you submitted to this department.

The “rider,” or supplemental contract, is in form as follows:

“GUARANTEED INCOME.”
I.-

“The Cleveland Life Insurance Company agrees to apportion and
pay to John Doe, the insured hereunder, during the continuance of this
policy, the premiums on the same having been paid in full each year
as they become due, a guaranteed income consisting of ten shares of
the proceeds of one dollar ($1.00) per one thousand dollars ($1,000.00)
of all insurance, except reinsurance, written by said company in the
United States from the date of its incorporation to the first day of
January, 1918, on which premiums, computed on the annual basis, have
been received in cash, and also for so long thereafter as premiums
are received on such insurance; said guaranteed income to be deter-
mined as follows:

11, :

“The total sum of said one dollar ($1.00) per one thousand dollars
($1,000.00) of insurance shall be ascertained at the end of each calendar
year and such sum divided by the number of thousands of insurance
represented by policies containing this provision. The quotient obtained
shall be the apportionment to each such share, and the total sum of
ten such shares shall be the guaranteed income payable hereunder upon
the succeeding anniversary of this policy, subject to the payment of the
premium hereon.

III.

“The total amount of insurance issued in policies containing this
provision shall not exceed fifteen million dollars ($15,000,000.00). Each
one ftlousand dollars ($1,000.00) of insurance shall represent one
share. No lapsed share shall be reissued to a new policy holder.. Shares
surrendered by lapse or death shall decrease the number of shares and
inure to the benefit of the survivors.”

I have examined the same with relation to the common law governing con-
tracts of insurance, as well as with relation to the statutes of this state placing
limitations upon such coniracts and upon the powers conferred upon life in-
surance companies to write particular forms or characters of such confracts.
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It showld he horne in mind that this “rider” or supplemental contract, does
not of itselt constitute the entire contract, hut is to be attached to a form of
policy which has already been passed upon by your department and approved
in the original authorization cf this compuny to carry on the business ot life
insurance in this state. Hence, the scope of the examination of this question
has been limited to the supplemental clause aliove set forth.

The essentials of a contract of insurance, which may Ue described as the
fundamentals of a valid contract, must Le a subject matter te which the policy
or agrecment is to attach; a risk or contingency insured against; two parties,
the insurer and the insured; the amount of the indemnity and the duration
of the risk; and the premium or consideration. Anything less than this
would be insufficient and unenforeible.

The mecthod of carrying out the contracts and of the classification of the
risks, when properly made, and other incidentals of the insurance contract, are
largely left by the stitutes of the state to the discretion and judgment of the
company. except wherein limitations have heen imposed, and when these are
respected the wisdom or unwisdom of specific forms of policies is left entirely 1o
the company engaging in such business. The statutes, as interpreted by the courts,
become the definition of the powers thus assumed, and they should not be
construed as restrictive of the power to make contracts of this character if
the same is not violative of such statutes so inferpreted and the public policy
of the state.

It is said by Kerr on insurance that:

“The parties can insert in the policy such terms and conditions
and stipulations as they may agree upon, provided, always, that these
must not Le contrary to public policy or violative of the substantive law.
Many states have undertaken to regulate the form and contents of the
policy by statute. In case of the conflict between the provisions of
the policy and those of the statute, the former must give way to the
latter.”

Examining the foregoing supplemental contract or “rider” with reference
to certain specific limitations contained in the statutes, and bearing in mind
tho statements made by the officers of the company in your hearing, that they
did not write any participating policies, we gee that the class interested in
such form of contract is only those who purchase such contracts. The question,
then, is not complicated with the interests of those policyholders who did not
accept this form of contract, and I see no objection that could be urged in
behalf of other policyholders, that this form of contract would in any way work
o, violation of any right, statutory or otherwise, acquired by such policyholders.
Tho company does not do a mutual business. Freed from a consideration of
the rights of other policyholders the question becomes, is the contract forbidden?

The proposition made at the time of the argument centered about the con-
sideration of section (3631-4) Revised Statutes, which is as follows:

“No life insurance company doing husiness in Ohio shall make or
permit any distinction or discrimination in favor of individuals be-
tween insurants of the same class and equal expectation of life in
the amount or payment of premiums, or rates charged for policies of
life or endowment insurance, or in the dividends or other benefits
payable thereon, or in any other of the terms and conditions of the con-

11—A. G.
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tract it makes; nor shall any such company, or any agent thereof, make
any contract of insurance, or agreement as to such contract, other than
is plainly expressed in the policy issued thereon; mor shall any such
company or agent pay or allow, or offer to pay or allow, as inducement
to insurance, any rebate of premium payable on the policy, or any special
favor or advantage in the dividends or other benefits to acerue thereon,
or any valuable consideration or inducement whatever not specified
in the policy contract of insurance.”

The prohibitions contained therein are against:

(1) Any distinction or discrimination in favor of individuals be-
tween insurants of the same class and equal expectation of life in the
amount of payment of premiums.

(2) The rates charged for policies of life or endowment insurance.

(3) Or in the dividends or other benefits payable thereon.

(4) Or in any other of the terms or conditions of the confracts it
makes.

(5) Forbids making any contract or agreement other than is plain-
ly expressed in the policy.

(6) Forbids paying or allowing, or offering to pay or allow, as in-
ducement to insurance, any rebate of premium payable on the policy,
or any special favor or advantage in the dividends or other benefits to
accrue thereon, or any valuable consideration or inducement whatever
not specified in the policy contract of insurance.

Does this form of contract constitute a distincB.on or discrimination as
above defined? In the opinion of this department heretofore rendered it was
stated that the.law recognized the right of insurance companies to make
classifications of insurants if the classification adopted did not operate as a
distinction or discrimination as defined in section (3631-4) R. 8. 1t is proposed
to write this class of policies for a certain definite time and that the total
amount of the insurance of this character should not exceed fifteen million
dollars. The holders of such policies are not, inter se, subject to any distinction
or discrimination. They are in the same class. They receive certain added
benefits in which others not in this class do not participate, but as the business
written is all non-participating, those who are not in this class cannot object
thereto. The premium paid in this class entitles one to a “guaranteed income,”
as defined in the “rider” hereinbefore quoted, which others do not receive, but a
“discrimination” is not thereby created any more than a policy providing for
an annuity is a discrimination against those who have purchased a different
form of policy.

I am, therefore, of the opinion that section (3631-4) R. S. is not violated by
such classification. .

The evidence of the actuary seemed to demonstirate that the rates to be
charged on such contract would be adequate, and therefore it would not
jeopardize the solvency of the company, nor would it add additional charges
or expenses to those policyholders whose policies d!d not contain the foregoing
provisions.

As it is assumed that the “rider” in question is to be attached to the policy,
it complies with that portion of section (3631-4) R. S., requlring the entire
agreement to be “plainly expressed in the policy.” ’

I am further of the opinion that it does not violate the provision against in-
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ducements, rebhates, special favors or advantages ‘n dividends or otherwise, as
defined by that section. Considering the supplemental contract as an entirety, 1
find no reason for disapproving it.
I return herewith the papers transmitted with your inquiry.
Very truly yours,
W. H. MiLLen,
Assistant Attoracy Geieral.

INSURANCE—AGENCY COMPANY—LICENSE.

Corporation proposing to act as agent of foreign insurance company and to
discharge all ordinary obligations of such company in the nature of runiing
expenses may not be licensed by superintendeitt of insurance.

«In re American Assurance Company and American Registry Company.

January 23rd, 1908.

Hox. Cuarres C. LeMERT, Superintendent of Insurance, Columbus, Ohio.

Dear Sir:—1I am i receipt of your letter submitting to this department the
question of the legality of a certain contract sought to be entered into by the
American Assurance Co. of Philadelphia, with the American Registry Company,
a corporation organized under the laws of the state of Delaware. The contract
in question is as follows:

Wuereas, The American Assurance Company, a corporation under
the laws of the state of Pennsylvania, is duly authorized to {ransact
the business of industrial life, personal accident and health ‘'insurance,
and duly licensed to transact said business in the state of Ohio, and
issues only non-participating policies; and,

WuEeREAs, Said American Assurance Company is desirous of ex-
tending its operations by the turther development of the said state
of Ohio; and,

Wikgrreas, The proper development of new territory for the business
in which said American Assurance Company is engaged requires the
expenditure of large sums of money more than the immediate returns
in premium income, and such territory does not become self-supporting
for a period of two or three years; and,

Wikereas, The said expenditures ‘f made by said American Assur-
ance Company would materially reduce its assets and probably consume
its surplus; and,

Wnrreas, The American Registry Company, a corporation under
the laws of the state of Delaware, is duly authorized, ianter alia, to pro-
mote the interests of other corporations, now,

Tuererorr, This agreement made by and between the said American
Assurance Company and the s2.d American Registry Company, having
reference only to the business and agzents of the said American Assur-
ance Company in and for the state of Ohio, WITNESSETH!:
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1. The said American Registry Company agrees to pay all salaries,
advances and other cash payments to the agents of said American
Assurance Company, to pay all rents for offices, all advertising (except
such advertising as may be regquired by law), all traveling expenses
incurred ‘n and about the agency work, to pay for all furniture, fixtures,
safes, etc., used or to be used by the agents of the said American Assur-
ance Company, and to pay all incidental expenses of such agencies.

2. The said American Assurance Company agrees, in considera-
tion of the payments hereinbefore provided for, and agreed to be made
by the said American Registry Company, to pay to the said American
Registry Company one-half the net profit which may accrue to the said
American Assurance Company from its business transacted in the said
state of Ohio, which said profit shall e determined by deducting from
the gross premium income, received by it from the business within said
state, the follow.ng items, the remainder to be considered net profit for
the purposes of this agreement: All commissions paid to agents for
writing business and collecting premiums; all claims paid; all taxes,
licenses and medical fees; all advertising required by law; 12 per cent.
of the gross premium income for home office expenses; and the legal
reserve and unearned premiums, as ascertained according to law.

3. It is agreed that the said American Assurance Company shall
not be liable in any manner or to any extent to return any portion or
part of the amount which the said American Registry Company may
pay under this contract, and the whole obligation and liability of the
said American Assurance Company to the said American Registry Com-

. pany shall be for one-half of the net profits as hereinbefore provided,

and for nothing other or further whatsoever.

4. The books and records of the said American Assurance Company
shall be conclusive and binding upon the parties hereto as to all matters
contained therein. Immediately after the ascertainment of the reserve
and unearned premiums each year said American Assurance Company
shall submit to the said American Registry Company a statement as of
the last day of December next preceding, showing the transactions of the
said American Assurance Company in said state and the amount of
profit accruing therefrom for the twelve months next preceding. Ac-
companying the said statement the said American Assurance Company
shall pay to the said American Registry Company the latter’s share of
the profit, if any, as shown thereby.

5. It is agreed that the Amer.can Registry Company acquires no
interest in or control over the business or agents of the said American
Assurance Company by virtue of this agreement, and this agreement
shall be in no wise construed as creating a partnership between the said
American Assurance Company and the said American Registry Company.

6. It s further agreed that this contract shall continue for the
term of three years from the first day of January, 1908; provided, that
if, at the termination of said period, said American Registry Company
shall not have received from its share of the profits as herein provided
a sum equal to the amount which it shall have paid hereunder, together
with interest thereon at the rate of 6 per cent. per annum, then this
contract shall continue for a further period of one year, and so on from
year to year thereafter, until the amount received by the said American
Registry Company shall equal the amount paid by it hereunder, together
with interest thereon at the rate of 6 per cent. per annum.

.
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IN WITNESs WHEREOF, These presents have been duly executed in
duplicate this ...... day of ............ A. D, 1907. -
AMERICAN ASSURANCE COMPANY.

President.

Secretary.
AMERICAN REGISTRY COMPANY.

President.

Secretary.

The question presented by your department involves the issuing of a license
to such corporation to act in the capacity of agent for the American Assurance
Company.

The insurance company has been heretofore authorized to do business in
Ohio, and this contract seeks to adopt a new method of meeting the expenditures
incident to the development of the business of the insurance company by pro-
viding that the agency company shall defray the same as set forth in the con-
tract. In consideration of the payment of such expenses as are therein
enumerated the insurance company agrees to pay the agency company “one-half
of the net profits which may accrue to the insurance company from its business
transacted in the state of Ohio.”

Section 283 R. S. provides:

“It shall be unlawful for any person, company or corporation in
thi.s state either to procure, receive, or forward applications for insur-
ance in any company or companies not organized under the laws of this
state, or in any manner to aid in the transaction of the business of
insurance with any such company, unless duly authorized by such com-
pany and unlesgs duly licensed by the superintendent of insurance.”

It would require, before the business contemplated by such contract could
be entered into by any such insurance company doing business, that such
company should first make application to your department for a license to act
as the agent of the insurance company, because the business contemplated in
such contract would come within the purview of that set forth in section 283,
ahove quoted.

The immediate question to be determined is, can you lawfully issue éo the
agency company a license to do the business contemplated in this contract with
the insurance company.

The agency company provides for the discharge of certain financial obliga-
tions of the insurance company, and its avowed purpose is to make a profit for
itself out of the manipulation of the amounts which, by the contract, it is to
receive from the insurance company. It s to pay all salaries, advances and
other cash payments to the agents of the insurance company, to pay all rents for
offices, all advertising except such as may be required by law, all traveling
expenses incurred in or about the agency work, all furniture, fixtures, safes, etc.,
used or to be used by the agents of the said insurance company, and to pay
all incidental expenses of such agencies. In return for this it is to receive
one-half of the net profit which may accrue to the insurance company from its
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business transacted in Ohio, and the contract provides the method of computing
the net profit contemplated therein. This is aiding in the transaction of the
business of insurance.

The company which purposes to assume this character of business is rep-
resented as a corporation of the state of Delaware, authorized “to promote the
interests of other corporations.” I have observed no authority in the brief of
counsel for the company under which it may be claimed that such agency com-
pany has been authorized to engage in this particular character of business and
to assume the obligations of an insurance company. But waiving the guestion
as to whether or not such agency company may have been so authorized, the
insurance company should not be permitted, directly or indirectly, to transfer
to an agency company the duty it has assumed as an insurance company, under
the laws of this state, to pay and discharge all obligations of this character aris-
ing in the management of its own business. It is an obligation which a life
insurance company, while a going concern, assumes to discharge, and cannot be
surrendered or abdicated without, to that extent, avoiding the duty which it has
assumed. I have, therefore, arrived at the conclusion, after careful considera-
tion of this form of contract, that your department should not sanction the same,

I refer you further to the opinion oi June 8th, 1903 (Report of the Attorney
General, 1903, page 91), for the views of this department on a contract similar
to this, and with which this opinion is in accord.

I return to you the forms of contract and correspondence heretofore sub-
mitted to this department. |

Very truly yours,
WapeE H. ErLis,
Attorney General.

CASUALTY INSURANCE COMPANY—TAXATION OF.

Casually insurance company may not deduct estimated cost of inspection
of boilers, etc., from premiums in making annual statement to superintendent
of insurance.

January 28th, 1908.

Hox~. CuHARLEs C. LEMERT, Superintendent of Insurance, Columbus, Ohio.

DeAr Sik:—You have submitted to me the report of an examination made
by one of your examiners of the books and office records of the Maryland
Casualty Company of Baltimore, Maryland, and have requested of this depart-
ment gn opinion upon that portion of the report which is in the words following:

~

“In reporting for taxation premiums received in Ohio on steam
Bboiler and elevator policies, this company makes an arbitrary deduction
of 309% of same, based upon the experience of the company as to the
cost of inspection of boilers and elevators, and has termed this 30%
!nspection fees. These inspections are made by employes of the company
and the fees are paid by the company. The steam boiler and elevator
policy contracts issued by the company do not stipulate that any part
of the premium paid is for purposes of inspection, but do stipulate that
the premium is paid as a consideration for the insurance of the boiler
or elevator. There lis a stipulation in the policy, however, that the
boiler or elevator shall he inspected.
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“In reporting premiums received on such policies under income in
its annual financial statements, the company reports 70%; of the con-
siderations named in the policies as premiums, the balance being en-
tered under .ncome as inspection fees.

“Whether such deduction should be made in reporting premiums for
taxation purposes, is a question submitted to the department.”

The foregoing presents the question of the right of the casualty company
to deduct the cost of inspections of boilers and elevators from the amount of
the premiums when reporting the amount of the same for purposes of taxation.

From a form of policy adopted by tli.s company, which you have submitted
with the report aforesaid, I find that the consideration for the policy, otherwise
known as the premium, is not divided between the premium account and expense
account, but it is all treated as “premium™ to be paid to the insured. The
policy further prov.des that the inspector is a representative of the company
and has the right at all reasonable times to inspect the risks. His serv.ce in
that regard is paid for by the company and the inspection inures to the safety
of the risk and lessens the liability from defects or dangers which may be
reported by him to the company. It is the common practice indulged in by such
companies to employ such inspectors and their services, as such, are similar
to those employed by fire insurance companies.

In view of the foregoing facts, what is the duty of the company in making
its annual statement to your department?

That part of section 2745 of the Revised Statutes bearing upon this subject
Is as follows:

“Every insurance company, incorporated by the authority of any
other state or government, shall, in its annual statement to the super-
intendent of insurance, set forth the gross amount of premiums received
by it in the state during the preceding calendar year, without deduec-
tions for commissions, return premiums or considerations paid for re-
insurance, or any deduction whatever; and shall, also, therein set forth,
in separate items, return premiums paid for cancellations and, also, con-
siderations received from other companies for reinsurance in this state
during such year.

“The superintendent of insurance shall examine such report of
every such company, and if he finds the same correct, shall, prior to the
month of November in each and every year, compute an amount of two
and one-half per centum on the balance of such gross amount after de-
duct.ng such return premiums and considerations received for re-
insurances as shown by the next preceding annual statement, and charge
the same to such company as a tax upon ihe business done by it within
said state for the period as shown by said annual statement; and shall, at
said time, mail to the last known address of the head office of~ such
company, a statement of the amount so charged against said company,
which amount such company shall, in the month of November next suc-
ceeding, pay to the superintendent of insurance at his office.”

It will be observed from the foregoing section that the computation of the
tax must be made upon the balance of the gross amount of premiums after
deducting return premiums and considerations received for reinsurance. It is,
therefore, clear that the company has made a deduction of 307, from the gross
amount of premiums, which should not be allowed, but upon which it should
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be required, in pursuance of the report made by your examiner, to pay the
taxes for the past years, computed at the given rate per centum, which it has
thus far omitted to report.
I return to you the report and other papers submitted to this department.
Yours very truly, ’
WapE H. ELLis,
Attorney General.

INSURANCE~SANATORIUM COMPANY,

Sanatorium company, regardless of the nature of the business “which it
transacts, is not subject to insurance laws of state.
In re Cosmopolitan Sanatorium Company.

March 28th, 1908.

Howx. Coarues C. LeMERT, Superintendent of Insurance, Columbus, Ohio.

DEAR Sik:—I am in receipt of your communication of the 27th inst. The
questions presented involve the legality of the organization of the Cosmopolitan
Sanatorium Company, engaged in business in Cleveland, Ohio. With your in-
quiry you have submitted a letter of the company, together with forms of
contracts and other literature which evidence the scheme of operation adopted by
the corporation. It has become incorporated under the laws of this state. Your
question is whether such corporation is engaged in the business of insurance or
enters into contracts substantially amounting to insurance.

The provisions of section 3235 R. S., examined with regard to the legality
of this business, expressly forbid incorporating companies for carrying on pro-
fessional business; but in the same section in connection with such prohibition
the following language Us used:

“But nothing in this section shall prevent the formation of corpo-
rations for the purpose of erecting, owning and conducting sanatoriums
for the receiving of and caring for patients, and for the medical, surgical
and hygien’.c treatment of the diseases of such patients, and for instruc-
tion of nurses in the treatment of diseases and hygiene.”

The latter language was incorporated in section 3235 R. S. by the act of
March 22nd, 1900 (94 O. L. 65), and, in my opinion, operates as an enlargement
of the purposes for which corporations may be formed under title 2, Chap. 1,
part 2, of the Revised Statutes, and the prohibition against incorporating com-
panies for carrying on professional business cannot be construed to forbid the
organization of a company such as is described in the charter under con-
s deration.

Section 289 of the Revised Statutes, being a part of Chap. VIII, title 3,
Div. 2, part 2, thereof, and governing your department, provides that:

“It is unlawful for any company, corporation, or association, whether
organized in this state or elsewhere, either directly or %ndirectly, to en-
gage in the business of insurance, or to enter into any contracts substan-
tially amounting to insurance, or in any manner to aid therein, in this
state, or to engage in the business of guaranteeing against liability, loss
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or damage, unless the same is expressly authorized by the statutes of
this state, and such statutes and all laws regulating the same and appli-
cable thereto have been complied with; provided that nothing in this
chapter, or in any other statute of the state of Ohio pertaining to in-
surance, shall so operate or be construed as to apply to the establishment
and maintenance by individuals, associations or corporations, of sana-
toriums or hospitals for the reception and care of patients for the
medical, surgical or hygienic treatment of any and all diseases, or for
the instruction of nurses in the care and treatment of diseases and in
hygiene, or for any and all said purpocses, nor to the furnishing of any
or all of said services, care or .nstruction in or in connection with any
such institution, under or by virtue of any contract made for such pur-
poses, with residents of the county in which such sanatorium or hospital
is located.”

The language employed in the foregoing regarding the establishment and
maintenance of sanatoriums is similar to that which is incorporated in section
3235 R. S. above gquoted, and operates to exempt such corporations from the
supervision and control of the department of insurance and from all laws per-
taining to insurance.

It is, therefore, evident to me that neither of the above cited sections in
any way qualify the power to engage in the business or to enter into the con-
tracts contemplated by the charter of this company and set forth in the literature
accompanying your letter. .

There is but one provision of the Revised Statutes which should be consid-
ered in connection with your question, and that is the recent act of the present
session of the general assembly of Ohio, which places all burial associat.ons
under the control of your department. There is a provision contained in the
hy-laws of this company by which, in the case of the decease of any stockholder
thereof, the sum of $125.00 is allowed as a burial expense. I cdnnot now give
you an opinlon as to whether such corporation would be included within the
provisions of such act, as T have not been able tc secure a copy thereof.

With this feature of the question reserved for further consideration I sub-
mit that, in my opinion, no provision of the law is violated by this company.

I herewlt.th return to you the papers kindly submitied to this department.

Very truly yours,
‘ Wang H. ELus,
Attorney General.

FUNERAL BENEFIT ASSOCIATION—EFFECT OF THE REPEAL OF THE
LAW AUTHORIZING ORGANIZATION OF.

Repeal of sections 3631a, et seq., authorizing organization of funeral benefit
associations, does not impair abligation of prior contracts of such associations,
which may continue to exist for the purpose of discharging such contracts only.

April 20th, 1908.
Hox. C. C. LeMERT, Superiniendent of Insurance, Columbus. Ohio.

Drar Sin:—You have submitted to this department a copy of senate bill
No. 307, entitled “A bill to amend section 289 of the Revised Statutes of Ohio,
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making it unlawful to engage in the insurance business in Ohio unless the same
is expressly authorized by the laws of this state,” which has been enacted into
law by the 77th general assembly, second regular session.

You present with such bill the inquiry as to the effect and operation thereof
upon existing contracts made by burial associations organized under section 3631a
R. S., and the status of such corporations since the amendment to section
289 R. S.

I have given to the questions presented by you such consideration as their
importance demands, and submit my views herewith:

By section 3631a R. S., as amended by the act of the general assembly con-
tained in Vol. 97 O. L. p. 61 (Bates Annotated Ohio Statutes, 6th Ed.), pro-
vision was made for the organization of burial associations in the following
language:

“The provisions of section 3630a¢ to 3631, inclusive, shall not apply
® % % to any association formed for the exclusive purpose of provid-
ing for the payment of the funeral expenses of the members of such
association by assessments upon such members, when the amount of
such payment on account of any one member does not exceed the sum
of one hundred dollars, and when the membership of such association
is limited to the county in which such association is organized.”

Such section further provided that all such burial associations shall not be
subject to the provision of any other law or laws relating to insurance com-
panies. The constitutionality ot such section has been challenged and has been
sustained by the courts of Ohio.

State ex rel: Wachenheimer v. Burial Association, 28 C. C. 397.

Pursuant thereto many associations have been organized in various parts
of the state and innumerable contracts have been written, as provided by the
constitution and by-laws of such associations, by which assessments have been
collected from the members thereof for the purpose of paying the funeral ex-
penses of such persons, and these funds are being held by Lhe associations con-
formably to the requirements of the provisions of such const.tutions and by-laws
as authorized by the section above quoted.

The amendment to section 289 provides in substance that it shall be unlawful

“for any company, corporation or association engaged in the business of
providing for the payment of the funeral, burial or other expenses of de-
ceased members or certificate holders therein, or engaged in the business
of providing any other kind of insurance, to contract to pay or to pay
the same, or its benefits or any part thereof, either to any official under-
taker or to any designated undertaker or undertaking concern, or to any
other particular tradesman or business man, so as to deprive the repre-
sentative or family of the deceased from, or in any way to control them
in procuring and purchasing said supplies and services in the open
market with the advantage of competition, unless the same is expressly

2=

authorized by the statutes of this state. * * =

The powers which are negatived by the matter above quoted from section
289 R. S., a's amended, are among the pewers which seem to have been authorized
by section 3631a R. S., and sustained by the courts of the state as valid by-laws
of such associations created under favor of such section.

But by legislation enacted at the present session of the general assembly
the provisions of section 3631a R. S., whereby the organization of such associa-
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tions was authorized, and they were exempted from the operation of the insur-
ance laws of the state, was repealed. The repeal left the status of such associa-
tions or corporations as before the enactment in 97 O. L. 61. The question as
to their legal standing was at various times before this department, and the
opinions then expressed are now in point. (Report of Attorney General, 140%,
page 66; 1903, page 43, and 14906, page 536.)

The amendment to sections 289 and 5631¢ R. S., having been the only legis-
lative authority for the creation of such organization, by the repeals referred to,
the right to organize the same falls and leaves no existing law on the subject.

But what shall be said regarding the existing contracts which have been
entered into between such associations and their many members? The corpo-
rations are extinguished by the repeal of the legislation which favored their
organization, but can such legislation affect their private rights acquired, or
contracts entered into, prior to such repeuals?

The constitutional right to alter or repeal the laws under which corporations
have been formed is conferred upon the general assemhly by section 2 of article
XIII of the constitution of this state in the following language:

“Corporations may be formed under general laws; but all such laws
may, from time to time, be altered or repealed.”

Independent of such constitutional provision, it was a familiar doctrine that
the corporate charter was a contract hetween the corporat.on and the state,
which could not e altered or repealed without the consent of the corporation.

Trustees of Dartmouth College v. Woodward, 4 Wheat. 518 to 715.

While the right exists to repeal such laws by which corporate powers are
conferred, such repeal must be subject to section 28 of article IT of the constitu-
tion of Ohio and, further, to section 1 of article XIV of the constitution of the
United States.

‘When the life of a corporation, ag such, is at an end, it cannot proceed as
beforo in the transaction of the business for which it bad been empowered, for
its life and its powers alike have departed. Property which it has acquired is
not confiscated by reason of the repeal of the law constituting its charter any
more than is that of an individual upon his decease. Nor will the lawful right
of thi.rd persons, by way of contract, as against this defunct entity of the law, be
destroyed any more than will those of other persons upon the death of an
individual.

Justice Miller, in Greenwood v. Freight Co., 105 U. 8., 19, observed:

“Personal and real property acquired by the corporation during its
lawful existence, rights of contract, or choses in action so acqu.red, and
which do not in any other thing depend upon the general powers conferred
by the charter, are not destroyed by such a repeal; and the courts may,
if the legislature does not provide some special remedy, enforce such
rights by the means within their power. The rights of the shareholders
of such a corporation, to their .nterest in its property, are not an-
nihilated by such repeal, and there must remain in the courts the
power to protect those rights.”

In People v. O'Brien, 111 N. Y, 57, it was held as follows:

“Legislation seeking to -affect existing corporations by virtue of a
reserved right to alter, amend or repeal, must meet several require-
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ments; first, where the purpose of the legislature is to deprive, either
by modification or repeal, it must not seek to take anything except that
which the state has granted; property which the corporation may have
acquired under the powers and franchises so granted may not bhe taken;
second, where the purpose of the legislation is alteration rather than
deprivation, the substitution of powers and privileges may not be car-
ried on to the point where a new corporation us practically substituted;
and, third, it must, as must all laws, be within the general scope of the
legislative power and contravene no constitutional prohibitions.”

To the same effect is Navigation Co. v. Unlited States, 148 U. S. 344.

In the following cases the doctrine has been emphasized that the state may
take or may modify only that which it has granted. That is all. Property
acquired during the exercise of this power it may not divest; contracts already
executed it may not annul; acts lawful when comn¥.tted, it may not after-
wards punish; taxes remitted it may not afterwards exact; the legislation thus
attempted musi be prospective and not reirospective in its operation.

Sinking Fund Cases, 99 U. 8. 721.
Railroad Tax Cases, 13 Fed. Reporter, 755.
Miller v. State, 15 Wallace 494,

- Pearsall v. Great Northern R’y Co., 161 U. S. 660.
Bridge Co. v. United States, 105 U. S. 470.
Greenwood v. Freight Co., 105 U. 8. 20.

Lake Shore R’y Co. v, Smith, 173 U. 8. 684.
Hill v. Glassgow Co., 41 Fed. Rep. 610.
Shields v. Ohio, 95 U. S. 319-324.

From a review of the foregoing authorities, and many others unnecessary
to cite, it is evident that the general assembly may change or modify the
privileges and franchises which the state has granted to such corporations; but
dealing with what it has bestowed, either by way of withdrawal or of alteration, °
the state may not go further and so legislate as to disturb, affect or impair the
rights either of the corporation or of its contract-holders, previously acquired,
while the corporate functions were being lawfully executed. All rights thus
tional sanctions and guarantees higher than and superior to, the legislative
tional sanctions and guarantees higher than and superior to, the legislative
power of amendment or repeal.

1t follows, therefore, that such legislation should only be given a prospective
operation and so as not to affect existing contracts. Corporations heretofore or-
ganized may continue in existence for the purpose of carrying out the contracts
heretofore written, but not for the purpose of doing any further business, or they
may, pursuant to the provisions of the Revised Statutes, proceed to wind up
their business and dissolve, protecting the rights of the contract-holders and
the interests which such persons may have in the assets of such corporation.

Yours very truly,
Wabnt H. ELLis,
Attorney General.
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INSTRANCE—AGENCY COMPANY.

Insurance coimpany may iot, by coatract with qgency company, Linpose ¥pop
such agency company any «f the duties required by law to be discharged by
such insuraice company.

I re contiract betwween the Cleveland Life Insvraitce Company and the
American Agency Company.

June 22nd, 1908.

Hox. Cuarres C. Lemerr, Superinteadent of Insurance, Columbus, Ohio.

Dear Sik:—I am in receipt of your letter of the 5th inst., submitting to this
department the question of the power of the Cleveland Life Insurance Company,
organized under the laws of Ohio for the purpese of doing a life insurance
business, to make and enter into a certaln contract with the American Agency
Company, a corporation created by the laws of the state of Arizona, a copy of
which contract you have submiited with your inquiry.

By this contract the Cleveland Life Insurance Company employs the Ameri-
can Agency Company as a representative for the purpose of procuring, writing
and selling insurance policies, annuities, and such other forms of contract
which the company has or may have authority by law to write or seil. Said
agency company is given power and authority to employ sub-agents in the prose-
cution of such business, provided that no such sub-agent shall be employed or
permitted to solicit business for the insurance company until it or he has been
approved by the insurance company. Under this contract all agents soliciting
business have been appointed by and report to said agency company, which com-
pany submits monthly reports to the insurance company. All the cost of ob-
taining such business shall be horne by the agency company.

The insurance company, for the services thus to be performed by the
agency company, agrees to pay it 80 per cent. of the first year’s premium on all
policies written on the preliminary term plan wherein the first annual premium
is based on the whole life premium table, together with a series of commissions
on renewal premiums received by the insurance company on business written by
the agency company, which table of commissions it is unnecessary to here state
entire. There is a provision in such contract that the commission on renewal
premiums shall be paid while and as long as the agency company is acting as
general agent for the insurance company under this agreement, and for and
during an additional period of .......... consecutive years from and after the
date when the term is terminated for any cause whatever.

On the part of the agency company it further agrees to assume and pay all
expenses in connection with the selling of such insurance and it relieves the
insurance company of any and all cxpenses in connection therewith, except pay-
ment by the insurance company of any and all departmental fees, which fees
are to be paid by the insurance company. The agents’ licenses are to be paid
by the agency company.

Provision is made that the first year's premiums on contracts sold shall be
collected by the agency company and accounted for by it to the insurance com-
pany by regular monthly statements, or oftener if demanded by the insurance
company; and the balance, after deducting commissions herein agreed to be
paid, shall be paid by the agency company to the insurance company. As soon
as said statements furnished by the agency company are approved and confirmed
by the insurance company all renewal premiums shall be collected by the insur-
ance company direct, and regular monthly statements thereof shall be furnished
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to the agency company. The commissions due on such renewal premiums from
the insurance company to the agency company shall be advanced by the insur-
ance company, less the expense of collecting, to the agency company, as soon
as such monthly statements are approved and confirmed, but final settlement
on all renewal commissions shall be made annually. Provision is inserted
therein forbidding the agency company to offer, or permit agents to offer, any
rehates of any kind to any person buying insurance or other contracts with the
insurance company.

Further provision is made against the agency company allowing any of its
agents or employes in any manner to solicit, sell or in any way dispose of its
capital stock at the time of, or in conjunction with, soliciting or selling in-
surance.

The agency company further agrees that every person, firm or corporation
who may be employed or authorized tq solicit or sell, or in any mannermdispose of
any of the agency company’s capital stock, shall be prohibited from soliciting
or selling any of said capital stock at the same time and in conjunction with
any one else who is soliciting insurance for the insurance company.

Provision is made that the agency company must sell $3,000,000 worth of
business, accepted and paid for, on or about the first day of January, 1909, and
that at that time there must be on the books of the insurance company said
amount of business in force; and for each and every year thereafter said
agency company must sell not less than $3,000,000 worth of business, accepted
and paid for, and, in addition thereto, must show an increase in business done
for each and every year during the life of this contract. The agreement fixing
the minimum amount of business that must be sold by the agency company is
made a condition precedent to the right of the agency company to receive the
commissions and must be compensated upon the rates hereinbefore stipulated,
and all payments made by the insurance company to the agency company on
account of commissions or compensation shall be considered as advancements
on account of the current year’s business until such time as it shall be definitely
determined that the condition precedent herein fixed shall have been satisfied,
and, in the event that the agency company fails to sell said minimum amount
of business, then settlement shall be made by the insurance company with the
agency company on some just and honorable basis, to be agreed upon or de-
termined as therein provided.

The contract is to continue and be operative for a term of twenty-five years
from August 18th, 1906, unless otherwise terminated.

Your letter is further supplemented by a report of an examination of the
Cleveland Life Insurance Company, made by the duly authorized examiners, and
accompanying the same is a series of representations made by the agency com-
pany when soliciting business for the insurance company, which, for the purpose
of this inquiry, it will be unnecessary to set forth herein.

You further submit in your letter the additional inquiry as to whether the
life insurance company can escape responsibility for the misrepresentation of
the agency company under H. B. 970, passed by the recent session of the general
assembly and approved by the governor April 22nd, 1908.

The major proposition herein presents the question of the legality of such
contract, and it may not he necessary, in view of the determination of such
proposition, to consider the secondary one involved therein.

Is this contract such as the life insurance company can lawfully enter into?
It purports to give to such agency company, a foreign corporation, the exclusive
agency within the state of Ohio for such insurance company, giving to it power
and authority to employ sub-agents in the prosecution of the business of selling
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insurance. It denominates .t its general agent, autborizing it to establish
agencies in the state ot Ohio for such company, and requires it to devote its
entire time, energy, skill and resources to procuring, writing and selling insur-
anco contracts and annuities of every k.nd, or other contracts in the nature
of insurance or annuities, that said insurance company may lawfully undertake.
Such contractual relation forbids the agency company engaging in any other
business or enterprise than that of acting as agent for said insurance company.
It attempts to vest in the agency company the fullest and most plenary au-
thority in such regard and then qualifies such authority in the following
language:

“10. It is further agreed that the agency company shall not have
power, and by this contract is not given power, to bind the insurance
company in any manner by any promises, contracts or obligations, un-
less such authority is duly granted by the proper officers of the insurance.
company in writing.”

This is a denial of the results arising from such relation therein created
and is an attempted withholding of the power which is the supposed foundation
of the agreement. The agency company having been denominated by the con-
tract the general agent of the insurance company, the paragraph last quoted
would be unlawful because a person soliciting risks for the insurance company,
with authority to obta.n applications on which policies are issued, is the
agent of the company, and authority as such agent is attendant thereon to
bind the company by his promises, contracts or obligations. Such paragraph is
an emasculation of that which precedes, and destroys the agency, if one is
thereby created.

But, considering the scheme as here outlined in toto, I am of the op.nion
that your department should not sanction the same because such contract is
pro tanto an abandonment or surrender of the duties which the law imposes
upon an insurance company to a corporatiocn which is not authorized to do or
engage in the business of insurance within the state of Ohio.

An insurance company may not, without distinct legislative authority, make
any alienation or contract assigning to another corporation any part of its duties,
either of the general franchise to be a corporation or of the subordinate fran-
chise to manage and carry on the corporate business. This contract certainly
contemplates the functions classified under the lesser franchise, and it is a
serious question whether it does not embrace the greater office or function con-
tained in its general franchise. The insurance company cannot thus devolve
upon the agency company the duties, privileges and powers which were con-
ferred upon it by the laws of the state, and all contracts by which this is at-
tempted are ulira vircs and void.

The corporate charter of an insurance company not only grants rights; it
also imposes duties; an acceptance of those rights is an assumption of the
duties and is no authority for the transfer of the same to any other corporat.on.

This conclusion is arrived at independent of the attempted authorization, hy
the state of Arizona, of the agency company to engage in such or similar
business. It cannot be ousted of the rizht to be a corporation, nor of any of the
franchises conferred on it by the laws of Arizona; but as to such franchises
and privileges sought to be exercised within the state of Ohio, it is as much
amenable to the courts of this state as an Ohio corporation. The question rests
rather upon the lack of authority of the insurance company, an Ohio corporation,
to enter into such contract, and this, in my opinion, should be resolved against
the company.
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This is not a contract affecting the stockholders alone; if so, it might be
waived; but it is a question of the powers of such insurance company, presented
by your department, having supervision and control over all such companies
and, therefore, is freed from all question of waiver or estoppel.

Very truly yours,
WabpeE H. EL1s,
Attorney General.

OFFICER—SALARY FIXED BY LAW MAY NOT BE AUGMENTED BY
APPROPRIATION.

In re salary of actuary in department of superintendent of insurance.

July 9th, 1908.

Hox. Cuarres C. Leyxewt, Superintendent of Insurance, Columbus, Ohio.

Drar Sir:—Your communication is received, in which you submit the fol-
lowing inquiry:

The last general assembly, in its general appropriation bill for your de-
partment, made the following appropriation: “Salary of actuary, $600.” You
inquire whether or not the actuary of your department has a legal right to
receive this $600 as salary in addition to the annual salary of $2,400, as provided
in section 1284b R. S. '

In reply I heg to say that section 12840 of the Revised Statutes fixes the
annual salary of the actuary of your department at $2,400, and the partial ap-
propriation bill passed by the last general assembly carries an appropriation for
its payment. The provision fixing the salary of the actuary in section 1284b
of the Revised Statute was neither expressly amended nor repealed and, in
my judgment, the mere inclusion of the $600 in the general appropriation bill
does not impliedly amend or repeal said section. Of course, if there was no
statutory salary fixed for the actuary he would be entitled to such sum as
the general assembly deemed proper to appropriate, but inasmuch as his
salary is fixed by statute and no action was taken by the legislature to increase
the samec by amending or repealing the statute, I am forced to conclude that
the $600 appropriation, as carried in the general appropriation bill, can only
be regarded as a legislative error and is not available as an increase in
salary to the actuary of your department.

Yours very truly,
W. H. MILLER,
Assistant Attorney General.

INSURANCE—AGENCY COMPANY. -

Modified contract between Cleveland Life Insurance Company and American
Agency Company approved.

July 21st, 1908.

Hox. CruarrLes C. LEMERT, Superintendent of Insurance. Columbus, Ohio.
Dear Sir:—I beg to acknowledge the receipt of your inquiry of even date
herewith, relating to the agreement entered into on the 14th day of July, 1908,
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by and between the Cleveland Life Insurance Company and the American
Agency Company, a copy of which agreement you have transmitted with your
inquiry. I have given the same my consideration.

It has been represented to me thai the American Agency Company has
qualified under sections 148¢ and 1482 of the Revised Statutes and is thus
authorized to carry out its business purpose within this state, it being a cor-
poration organized under the laws of the territory of Arizona. The agreement
under consideration is a modification of the agreement which was disapproved
by this department in its departmental opinion of date of June 22nd, 1408, and the
mouified contract has avoided the criticismg therein contained.

The American Agency Company is thereby employed as an agent of the in-
surance company for the purpese of soliciting and writing applications for
insurance policies, annuities and such other forms of insurance contracts as
the insurance company has br may have authority by law to write or sell within
the state of Ohio. The relation thus established is, in my opinion, clearly
authorized and no provision contained therein is prohibited by law.

1 therefore return the same to you with the approval of this department.

Yours very truly, .
W. H. MILLER,
Assistant Attorney General.

INSURANCE—SUPEI%INTENDENT OF—EXCESSIVE DEPOSIT WITH,
MAY BE RECLAIMED BY COMPANY.

July 24th, 1908.

Hox. CxarLes C. LeEMERT, Superintendent of Insurance, Columbus, Ohio.

Dear Sik:—I beg to acknowledge the receipt of your letter of the 21st
inst., in re the deposit made by the Western and Southern Life Insurance
Company with your department, as required by section 3593 of the Revised
Statutes. The correspondence transmitted therewith shows the circumstances
under which the deposit in excess of $100,000 was made by the company. The
question now presented turns upon the right of the company to take down the
excess of the deposit, leaving with your department full and adequate security
for $100,000.

The latter part of section 3954 R. S. certainly gives the company the right
to claim the excess, because the statute recites that such excess “ig not held
in trust for the benefit of the policy-holders, but shall be held in trust for the-com-
pany * % % and shall be returned to the company making the deposit on its
demand.”

The purpose of the deposit being made at the exact sum of $100,000 is not
conditioned upon the amount of business which the company is doing, but it
is a condition precedent to its right to commence business. It has no authority
under the statute to begin business until it has made a deposit of at least $100,000
in the charicter of securities mentioned in section 3953 R. 8. 1f for any reason
it has deposited an amount in excess thercof it has the right tu reclaim the
same upon demand, and in so doing I assume that those securities which are
taken in place of those which it demands are of full value anc are equal to
at least $100,000 in actual value.

Yours very truly,
’ W. H. MILLER,
Assistant Attorney General.
12—A. G.
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BURIAL ASSOCIATIONS—LEGALITY OF CONTRACTS OF.

Funeral benefit associations are prohibited by act in 99 0. L. 131 only from
writing contracts, the effect of which is to deprive the represeniatives of de-
ceased persons of choice in selection of undertakers, etc.

In re Cosmopolitan Sanitorium Company.

September 21st, 1908

Hox. Cuarees C. LeMerr, Superintendent of Insurance, Columbus, Ohio.

Dear Sik:—1 am in receipt of yours of the 15th inst., regarding the con-
tracts written by the Cosmopolitan Sanatorium Company of- Cleveland, Ohio,
and in which you invite further consideration thereof in view of the statement
made in the opinion of this department under date of March 28th, 1908, relative
thereto. In the opinion then expressed it was said:

“There is but one provision of the Revised Statutes which should
be considered in connection with your question, and that is the recent
act of the present session of the general assembly of Ohio, which places
all burial associations under the control of your department. There is
a provision contained in the by-laws of this company by which, in the
case of the dececase of any stockholder thereof, the sum of $125.00 is
allowed as a burial expense. I cannot now give you an opinion as to
whether such corporation would be included within the provisions of
such act, as I have not been able to secure a copy thereof. .

“With this feature of the question reserved for further considera-
tion, I submit that, in my opinion, no provision of the law is violated
by this company.” :

Having examined the act of the general assembly, passed April 9th, 1908,
entitled “An act to amend section 289 of the Revised Statutes of Ohio, making
it unlawful to engage in the insurance business in Ohio unless the same is
expressly authorized by the laws of this statz” (99 O. L. 131, 132), I beg to
advise that such amended act expressly forbids companies, corporations or
associations, whether incorporated or not, to engage in the ‘“business of pro-
viding for the payment of the funeral, burial or other expenses of deccased
members or certificate holders therein, or engage in the business of providing
any other kind of insurance, to contract to pay or to pay the same or its
benefits, or any part of either, to any official undertaker, or to any designated
undertaker or undertaking concern, or to any particular tradesman or business
man, so as to deprive the representative or family of the deceased from, or in
any way to control them, in procuring and purchasing said supplies and services
‘in the open market with the advantage of competition, unless the same is
expressly authorized by the statutes of this state.”

This act, as amended, should not he so construed as to forbid the organi-
zation of societies or associations with powers to provide for the payment of
the funeral, burial or other expenses of deceased members thereof or certifi-
cate holders therein. The prohibitions contained in the act are against cer-
tain forms of certificates or contracts issued by such associations. It forbids
entering into contracts whereby the individual or association is required to
pay the amount of the henefits, ete.,, “to any official undertaker, or to any
designated undertaker or undertaking concern, or to any particular tradesman
or husiness man, so as to deprive the representative or family of the deceased
from procuring and purchasing said supplies and services in the open market
with the advantage of competition,”
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It is thus apparent that the abuse or mischief aimed at by this act was
to forbid contracts oi that character. The language immediatcly following
the above quoted portion, to-wit, “unless the same is expressly suthorized by
the statutes of this state,” should not be construed that express statutory
authority must exist for the organization of a burial association, Lut should be
so construed as to forbid or prohibit forms of contract being made unless the
same (to-wit, that form of contract) is expressly authorized by the statutes of
this state. Such forms of contract are now unlawful and unauthcrized by the
<tatutes of Chio.

I have not before me the form of contract of the Cosmopolitan Sanatorium
Company, whereby to determine whether it is obnoxious to the provisions of
the statute quoted, but if the contract written by such company violates such
provisions it should be denied the assumed right so to do, but such company
is not thereby denied the provisions of section 3235 R. S. relating to conducting
its sanatorium or further to provide for the burial of its deceased membhers or
certificato holders by lawful contracts made for that purposc.

Yours very truly,
W. H. MILLER,
Assistant Attorney General.

FRATERNAL BENEFICIARY ASSOCIATIONS—CONSOLIDATION—
DISSOLUTION.

Superintendent of insurance may not iitervene to prevenl transfer of
membership and liabilities by one fraternal beneficiary association to another
such organization in the absence of fraud, if two-thirds of governing bodies of
bolh organizations concur.

Superintendent of insurance and atlorney general have discretion as to in-
stituting proceedings in quo warranto in casc erauunatm,z by superintendent
discloses insolvency of fraternal associalion.

In re contract between the Pathfinder and the American Insurance Union.

October ord, 1908.

Hox. Crrantes C. LeMERT, Superintendent of Insurance, Columbus, Ohio.

Dear Sin:—Having been requested by you to sit in the hearing of certain
complaints made by parties in intrrest connected with the fraternal organiza-
tion known as the Pathfinder, arising out of a contract of merger made between
the American Insurance Union and the Pathfinder, and having leen further
requested by you to formulate an opinion based upon the evidence and the ar-
gument of counsel made at such hearing, ! beg to advise as follows:

The facts disclose that the American Insurance Union is a fraternal asso-
ciation organized and doing business pursuant to the act of the general assembly
governing fraternal beneficiary associations within the state of Ohio; that the
Pathfinder is a similar fraternal organization operating under the same laws;
that prior to the 12th day of Septembher, A. D. 1908, the Pathfinder had its
principal place of husiness in the city of Cleveland Ohio; that it had about
9,600 members; that for some time prior thereto the membership had heen de-
creasing in numbers and, at the time mentioned, it had acerued liabilities upon
its death benefit certificates amcunting to about $18,000; that between the 12th
day of September and the hearing had hefore you three more certificate holders
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had died, leaving a liability arising from death losses of $51,000. The facts
further disclosed that it had on hand, in round numbers, $10,000; that its
membership had decreased, from December 31st, 1906, when it amounted to
15,414, to December 31st, 1907, when it amounted to 9,366, and it was apparent
that the decrease in membership was continuing and the necessity of increasing
its rate of assessments existed. .

Under these circumstances a proposition of merger between the two organi-
zations mentioned was made, and for some time' discussed, and at last agreed
upon. A copy of this contract has been submitted to you and it nreed not here
be reviewed in detail. Suffice it to say that it involved paying over to the
hoard of officers of the Pathfinder, by the American Insurance Union, the sum
of $35,000, with which to settle, compromise and adjust the claims then in
existence owing by the Pathfinder.

It further involved the taking over of the entire membership of the Path-
finder, merging it into the American Insurance-Union, and scaling the cer-
tificates held by the membership so merged, for the first year after such merger,
in an amount of one-third of the face value thereof; and after said first year
the certificates so issued by the Pathfinder to its former membership were to
be paid in full upon the death of any member, and no disparity was thereafter
to be permitted between the former membership of the Pathfinder, so merged,
and the membership of the American Insurance Union. Other details of such
merger have been made the subject of more or less acrimonious discussion, but
the major objections urged by certain representatives of the Pathfinder, being
officers thereof, centralized about the portions of the contract above stated.

Such proposed merger was to be made pursuant to the provisions of section
14 of the act regulating fraternal heneficiary associations, which is as follows:

“No domestic association shall transfer its membership or funds
to any association not authorized by the superintendent of insurance
to transact business in this state; nor shall any such association trans-
fer its membership or funds to any licensed association, unless the said
contract of transfer has been approved by a two-thirds vote of the mem-
bers of the supreme body of the association whose membership is pro-
posed to be transferred; and by a two-thirds vote of the trustees or
board having charge of the association proposing to take such mem-
bership.”

No question has been raised by the dissenting members and officers of the
Pathfinder that the contract or transfer had not been approved by a two-thirds
vote and more of the members of the supreme body of the Pathfinder, and
by a two-thirds vote and more of the trustees or board having charge of the
American Insurance Union. The preliminaries seem to have Dbeen strictly
observed. .

Theo power of a domestic association of this character to thus transfer its
membership to another association, also organized under the laws of Ohio, cannot
be seriously questioned in view of the authority conferred upon such asso-
ciations by the -section of the act in question. Certain facts were developed
at said hearing which show that another association had made a proposition
to the officers of the Paihfinder for a transfer of its membership to such
other organization. In some respects the propositiod made by such other or-
agnization, not necessary here to name, was claimed to be more advantageous
for thc membership of the Pathfinder than that of the American Insurance
Union. This was freely discussed, but the relative merits and advantages of the
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two propositions could nct be considired Ly your department, mor by you as
the superintendent thereof, excent in so far as it might bear upon the propo-
sition of the good faith of the Pathfinder in entering into the contract of
merger with the American Insurance TUnion.

It will be horne in mind that the complainants before you expressly with-
held any charge of fraud in all of the transactions. The advantages or disad-
vantages of each of these preopositions were matters to be fully, if not ex-
clusively, determined by the contracting parties. In my opinion, it was only
a question of powers vesied in your department, which, in view of the cir-
cumstances” concerning the transact.on, should become the subject of inquiry,
viz: Had your department, or you, as the superintendent of insurance, the
authority to require tbe Pathfinder to reject the proposition made to it by the
American Insurance Union, and to accept the proposition made by the other
fraternal beneficiary association? This question must be resolved against the
power. The contracting parties, by the proper vote, having determined upon a
plan of merger, your department, and you, as superintendent of insurance, in
my opinion, cannot compel a transfer of the membership or funds of the Path-
finder to any other organization than that whose propcsition has been approved
and adopted by the requisite vote of the supreme body of the Pathfinder.

No inference is to be made from this statement that, under circumstances
amounting to fraud, such contract might not be set aside and everything ac-
complished thereunder undone, but the facts present in this matter, by specific
admission of the parties, present no such issue.

But it was urged upon you with much force that the examination made by
your department of the Pathfinder, and the admissions made by the officers
thereof, disclosed that that association was not able to carry out its contracts
and the data presented was of such character as to make the Pathfinder amenable
to charges embraced within section 25 of the fraternal beneficiary association
act. It was further urged that such facts having been disclosed, you, as
supcrintendent of insurance, should present the same to the attorney general
and that he should commence an action in quo warsranto in a court of competent
jurisdiction and have a receiver appointed to proceed at once to close the af-
fairs of the assocriation and to distribute its funds to those eniitled thereto.

So the contending parties presented at such hearing but the one alternative,
that of immediately closing the affairs of the association and enjoining it from
further carrying out its business purposes. This contention assumed no dis-
cretion on the part of the superintendent of insurance and no discretion on the
part of the attorney general in bheginning such proceedings when the facts
would so warrant. If this assumption be made it is not borne out by the proper
construction of the section under review, The act provides that the “superin-
tendent of insurance may present the facts relating thereto to the attorney gen-
eral, who shall, if he deem the circuinstances warrant, commence an action in
quo warranto, ete.”

Discretion is thus conferred in such matters upon each of such officers. QOb-
serving such discretion and acting thereunder, it brings you, as such officer,
to o comparison of the two alternatives: the one presented by the American
Insurance TUnion to take over the membership and funds of the Pathfinder, as
above set forth; the other to immediately authorize the commencement of an
action to close such organization and enjoin it from further doing business. If
the latter be resorted to, the membership of over 9.000 is not protected in
any degree. Their insurance is terminated; the contracts under their death
benefit certificates are all destroyed. Many therein represented have probhably
passed into such condition of health that it would no longer be possible for them

<
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to pass another medical examination. Some of them, we may assume, have
attained the age when no other organization would accept them as members.
By the contract under consideration no benefit of selection has been resorted
to by the American Insurance Union, but it has taken the weak with the strong,
the aged with the young, all without disparagement, under its protection.

It has been held by the supreme court of Iowa, in Cathcart et al. v. The
Equitable Mutual Life Association of Waterloo, 111 Ta. Rep. 471, that:

“Where a mutual insurance association transferred its membership
to another association under an agreement that the latter will carry out
the insurance contracts of the former, such an arrangement was not an
agreement to insure, within the provisions of the insurance code, pro-
hibiting such association from insuring a person over sixty-five years of
age, and hence the fact that a member of the association whose member-
ship was so transferred was over sixty-five years of age at the date of
the agreement, did not release the latter association from liability on
his certificate.”

Without further reviewing the advantages to be gained to the membership
and to the beneficiaries under the accrued certificates, it seems that the alter-
natives are not comparable, and an action in guo warranto, with an incidental
receivership, should not be resorted to.

I do not here pass upon the question as to whether such contract should be
approved by you, but the entire matter ought to be determined upon the higher
equity by which your department will be guided in matters of this character,
taking into consideration the prohability of saving to this membership the
protection heretofore given under its former organization. .

Without establishing a precedent for the approval of such contracts, it is
sufficient to determine the matters at issue before you by recommending that
no proceeding in quo warranto be instituted against the Pathfinder.

As this matier was heard by us jointly, 1 respecifully submit my conclusions
herein for your approval or disapproval.

Samir W. BENNETT,
Special Counsel.

ACCIDENT INSURANCE COMPANY—BOND.

Superintiendent of insurance may require rencwal of bond filed with him
by accident insurance company under section 3630i R. S.

Treasurer of accident insurance company must file bond with superintendent
of insurance under section 3631 R. S., in addition to bond filed by company
under section 3630i.

October Tth, 1908.

Hox. CuarLes C. LeMERT, Superintendent of Insurance, Columbus. Ohio.
Dear Sii:—I am in receipt of your favor of the 5th Inst. In it you propose
a question upon which you request an opinion of this department, viz:

Companies doing bhusiness in Ohio, organized under section 3630:¢
R. S., are engaged in health and accident business; they have each given
the one hundred thousand dollar bond required by that section. Three
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of such companics gave personal bontls which are several years old, and
which lave never been renesed. Has the superintendent of insurance
power to require @ renewal of these bonds?

Also, are the treasurers of such companies, in addition to the hun-
dred thousand dollar bond, abcve mentioned, required to give a hond
cesignated by section 3631 R. S.7

The first question presented is one of genceral power of the superintendent
of insurance rather than of any specific statutory direction. You, as superin-
tendent of insurance, are required to see to the execution and enforcement of all
laws relating to insurance (section 268 R. S.). TUndertalkings required from
certain ciasses of insurance companies are to be construed as security for policy
or certificate holders in such companies, and are of the nature cf deposits of
securities made with your department and with the treasurer of state by certain
other classes of insurance companics. These undertakings and bonds, as well
as deposits and securities, are subject to examination, from time to time, in
tho performance of the duties impcsed upon you in the execution and enforce-
ment of all laws relating to insurance. Such bonds are, in certain cases, re-
required to be examined as to their sufficiency and to be renewed whenever the
superintendent of insurance shall require (section 3631 R. S.). I am of the
opinion that it is your duty, in the absence of information as to the ability of
sureties to respond in case of default, to examine the persons connected there-
with and, in case you find such securities insufficient, that you require a re-
newal of such bonds and undertakings.

The further question relating to the duty of treasurers of such companies in
connection with the execution of the bonds required therefrom can be deter-
mined by a consideration of section 3630i and section 3631 R. 8. The first num-
‘bered section provides as follows:

“Companies organized under the provisions of this section shall,
hefore engaging in business, as provided in this section, ¢xecute a
bond in the sum of one hundred thousand dollars to the state of Ohio,
with security to the acceptance and approval of the superintendent of
insurance, for the use and benefit of all persons holding policies or cer-
tificates of said company, conditioned that such company shall credit
upon the hooks of said company, all moneys received by it undei the pro-
visions of this section, keep the funds separate and not use or inter-
change them for purposes other than those for which they were respect-
tvely collected, and that they will apply and pay out said funds to and
for thc¢ purroses provided for in this section, which bond, when so
executed and approved, shall be deposited with and held by the super-
intendent of insurance.”

With regard to the execution of a bond by the treasurer of any such cor-
poration the provisions of section 3631 R. S. are as follows:

“# = the treasurer thereof, who shall, hefore assuming the duties
of his office, give bond in the sum of not less than ten thousand nor
mere than fifty thousand dollars, as the said superintendent may de-
termine, with not less than three sureties to be approved by the
superintendent of insurance, and conditioned for the faithful accounting
for, and proper payment and disbursement to the legitimate purposes of
the company or association of all the money thereof, which comes into
his hands.”
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The bond required by section 3630i R. S. is to be executed by the companies
organized under the provisions of that section. The bond required by section
3631 R. S. is to be executed by the treasurer of such corporation. The conditions
of each of said bonds are not similar and are clearly distinguished. The exe-
cution of the bond by the company is not a compliance with the condition that
the ireasurer shall execute a bond. It will be observed that the bond of the
treasurer, when approved by the superintendent of insurance, shall be filed
with the secretary of state and the bond of the company shall be deposited
with and held by the superintendent of insurance.

The distinction being obvious, in my opinion, it is necessary that both
classes of bonds shall be executed as above set forth.

Very truly yours,
W. H. MILLER,
Assistant Attorney General.

FRATERNAL BENEFICIARY ASSOCIATION—UNINCORPORATED—
APPLICATION OF LAWS OF OHIO.

Unincorporated fraternal beneficiary association licensed under laws of Ohio
and moving its offices into another state ceases thereby to be amenable to Ohio
laws, and proceedings against it for violation thereof may not be had.

December 16th, 1908.

Hovw. Ciurarnes C. LuMEeRT, Superintendent of Insurance, Columbus, Ohio.

Dear Sir:—I1 have given consideration to your communication regarding
the Fraternal Censer, heretofore located at Cincinnati, Ohio.

From your communication, and the exhibits accompanying the same, I am
advised that this association was unincorporated and that upon the enactment
of the first fraternal beneficiary law of this state, being the act of April 27th,
1906, it was licensed thereunder, and continued to be so licensed until the re-
peal of said act by the present fraternal beneficiary law, and since its enactment
has been and now is operating and licensed under said present law.

After the examination made by your department of this association, the re-
sult of which was certified by your examiner under date of July 10th, 1908, a
disclosure of certain facts was made sufficient to have warranted the adoption of
the procedure set forth in section 25 of the fraternal beneficiary act, for the
purpose of winding up the affairs of such association.

Thereafter the association changed its place of business beyond the limits
of the state, and located at Covington, Ky., removing whatever of assets such
association had to that state. After accomplishing such removal it entered into
an agreement with the Western Life Indemnity Company of Chicago, IIl,
whereby the membership and property of the association was transferred, or
attempted to be transferred, to the Western Life Indemnity Company. Such .
company is an assessment life insurance company, incorporated under the laws
of the state of Illinois, and is not a fraternal beneficiary association, and is
not licensed to transact business in the state of Ohio.

The question thus presented involves the power of your department to pro-
ceed against such association for violation of the fraternal beneficiary law
of the state of Ohio, for transferring its membership and property to a com-
pany not authorized by your department to transact business in this state.

Section 14 of said act is as follows:



ATTORNEY GENLERAL. 185

“No domestic association shall transier its membership or funds,
to any association not authorized by the superintendent of insurance
to transact husiness in this state; nor shall any such association transfir
its membership or funds to any licensed association, unless the said
contract of transfer has been approved by a two-thirds vote of the mem-
bers of the supreme body of the association whose membership is pro-
posed to be transferred; and by a two-thirds vote of the trustees or
bourd having charge of the association proposing to take such moem-
bership.”

The question presented turns upon the construction of such section. In
order to answer such inquiry a statement of the facis made by the supreme
president of the Fraternal Censer is material to consider. His statement co-
incides with that disclosed by the e¢ircular matter which accompanied your
communication. The association was never incorporatcd under the laws of Ohio.
It was a voluntary association. The construction given to the word ‘‘associa-
tion” by scction 31 of the act in question is as follows:

“The word ‘association’ as used in this act shall e taken and
construed as meaning a fraternal beneficiary corporation, society, ord<r,
or a voluntary association as defined in section 1. The words ‘domestic
association’ shall be taken and construed as an association organized
or incorporated under the laws of this state. The words ‘foreign
association’ shall be taken and construed as meaning an association or-
ganized or incorporated under the laws of another territory, district,
state, province or country. All provisions of each section of this act
shall be taken and construed as applying to both domestic and foreign
associations.”

Referring to the facts as recited by vour communication, this association
was not in any way limited or restricted by the fraternal act of Ohio from
removing from this state. The action taken by it in that regard was clearly
within its rights. The removal of a voluntary body or association from one
state to another, under a prop: r resolution or action of those constituting such
body, as completelv removes it from one jurisdiction to the other as the re-
moval of a natural person to another state with the intention to permanently
reside there changes such person from a citizen of one state to a citizen of
another.

The mere fact that the Fraternal Censer, as a voluntary unincorporated or-
ganization, was licinsed under the fraternal act from time to time, by your
department, did not change it from an unincorporated voluntary cssociation to
that of an incorporation pursuant to the provisions of section 12 of the act in
question.. By such license it continued to exercise the rights, powers and privi-
leges of a fraternal association in Ohio, but it did not th:reby become an in-
corporation. Section 13 provides that ‘“no association or organization shall be
required to re-incorporate hereunder.” It did not incorporate nor re-incorgorate.
If it had it would have become a domestic corporation and would have re-
mained in fact a citizen of Ohio until such cornorate charter had heen surren-
dered. It could not have changed the place where its principal business was
transacted until it had proceeded according to the provisions of section 3236 R_3.
1t surrenders its citizenshin as a voluntary association by simple removal from
the state.

This having been accomplished in the method stated in your communication,
whatever it did after surrendering such citizenship in Ohio it did by virtue
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of the laws of Kentucky. As section 14 of the fraternal beneficiary act would
not have any extra-territorial effect beyond the jurisdiction of the state wherein
such provision was enacted, it would not extend to the state of Kentucky, where
the membership of this association was transferred to the Western Life In-
demnity Company, unless such state had the same or similar law. It seems Lo
have no law forbidding the action taken by this association. -

I ‘therefore conclude that at the time such action was taken by the Fra-
ternal Censer it was not an association amenable to the laws of the state of Ohio,
and especially was not subject to the provisions of the fraternal beneficiary act
of this state, and the re-insurance of its members in the Western Life Indem-
nity Company of Chicago, Ill.,, was not in violation of section 14 of the act of
April 27th, 1896.

I herewith return the papers accompanying your communication.

Very truly yours,
U. G. DEXMAN,
Attorney General.

BANKERS’ ASSOCIATION—OFFICER OF MAY BE AGENT OF INSURANCE
COMPANY.

December 22nd, 1908.

Hox. Cuarres C. LEMERT, Superintendent of Insurance, Columbus, Ohio.

Dear Sir:—Youn have submitted an inquiry under date of the 17th inst.,
upon which you request an official opinion of this department, which inquiry is,
in substance, as follows:

The agent of the Ocean Accident and Guarantee Corporation, Limited, is
the secretary of the Bankers’ Association. The association, through a com-
mittee, made a contract with the above-named corporation whereby the secretary
should act as state agent for bank burglary insurance in Ohio and solicit such
insurance from the banks of the state for that company. At the end of each
year the commissions of the secrctary derived from the business are turned over
to the treasurer of the Ohio Bankers’ Association. Query, as to the legality
of such procedure.

Under the laws of Ohio it is clear that a bankers’ association cannot act
as an agent for an insurance company, but it becomes a matter of indifference
whether Mr. R., who acts as the agent of the Ocean Accident and Guarantee
Corporation, is also acting as the secretary of the Ohio Bankers’ Association.
There is nothing in the two positions that forbids R. from representing both.
The auestion properly presented would be whether R. is really the agent of the
company, or is the Ohio Bankers’ Association such agent? From the statement
and corresnondence accompanying the same the agent is R., and not the asso-
ciation. R., acting as such agent, can give his commissions to any organization
or association, and he violates no law in so doing. I am, therefore, of the
opinion that under the arrangement as detailed to me, no law is being violated
in the premises.

Yours very truly,
' U. G. DENXMAN,
Attorney General.
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(To Various Appointive State Officers)

“SQUIRREL HUNTERS”-—ADDITIONS TO RECORDS OF ADJUTANT
GENERAL.

June 30th, 1908.

Hox. A. B. Crirenrvinen, Adjutant General, Columbus, Ohio,

Dear Sik:—In your letter as to J. R. No. 76, passed May 9th, 1908, you state
that some organizations of “Squirrel Hunters,” which were in service in Sep-
tember, 1862, under the call of Governor Tod, have never had their company
rolls filed with your department. You ask whether such records can be received
at this time, and whether there is any way by which the names of members
of such organizations can be recorded, so as to bring them within the following
provision of such joint resolution:

“An amount equal to one month’s pay of militia at the time of their
service, being the sum of $13.00, be set apart and apportioned to each
surviving member who responded to this call, and whose namcs are so
recorded in the files of the adjutant general’s office of the state.”

Strictly speaking, the resolution applies only to those whose names were
recorded at the time the resolution was passed. Since there is no law author-
izing or providing for the recording of the names of “Squirrel Hunters,” I bhe-
lieve that the resolution did not contemplate that the rolls of other organizations
of “Squirrel Hunters” should be recorded for the purpose of coming within
its terms. However, from a reading of the entire resolution, and especially
of that part of it which refers to (he certificate of service and discharge given
to individual “Squirrel Hunters” by Governor David Tod under the resolution of
the general assembly of March 4ih, 1863, | am convinced that J. R. No. 76 was
intended to include all persons who have received such certificales of service
and discharge from Governor Tod. 1 believe that such persons are entitled,
upon the presentation of such certificates, to have their names recorded in the
office of the adjutant general and to receive the $13.00 under the resolution. I
do not believe that the names of any other persons who claim fo be “Squirrel
Hunters” can be added to the records under this resolution.

Very truly yours,
Wane H. ELL1s,
Attorney General.

NATIONAL GUARD—TRANSPORTATION—DAMAGES.

Contract vetween state and railroad company for transportation of com-
panies of naticial guarci must be made in manier prescribed by regulations.

State is not liable for damages to privete property caused by unauthorized
acts of individual members of national guard while in camp.

November 20th, 1908.

CoL. WorTHINGTON KaUTzMAN, Assistant Adjutant Geaeral, Columbus, Ohio.
Dear SIR:-——You have presented to this office for consideration a hill from
the Pennsylvania Company for transportation furnished this year in pursuance
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of request number 2703 of your department for military transportation for “61
men” of Troop A from Cleveland to Ripley; a Dbill from the Ohio River and
Columbus Railway Company for transportation furnished in pursuance of re-
quest number 7946, for military. transportation for “51 persons” of Troop B
from Ripley to Columbus, and a bill from the Norfolk & Western Railway
Company in pursuance of requests numbers 4318, 4320 and 4321, for military
transportation for “55 persons” of Troop B from Columbus to Portsmouth, Vera
to Sardinia, and Sardinia to Ripley, respectively.

‘While the Pennsylvania Company ask only the regular fare of two cents per
mile for the number of men carried, the other companies in each case ask for
payment upon the basis of 100 men transported, on the ground that a special.
train was furnished in each case.

As to-request number 2703, the action of the Pennsylvania Company, the
contracting party, in charging on the basis of regular service, gives an inter-
pretation of the contract in this case, which, it seems to me, should be binding
upon the connecting railroad companies. The Ohio River and Columbus Railway
Company, too, is not in a position to ask additional payment for special train
service, since it had not, at that time, filed a tariff rate for special train service
as provided for in section (244-45) R. S. .

There are. however, other considerations applicable to each of the cases
presented. KEach “request for military transportation” above mentioned, states
specifically the number of men to be transported and makes no request for special
service of any kind. Each “request for military transportation” contains, also,
the certificate of the officer to whom transportation is issued, and in each of the
above cases the officer certifies on honor that the railroad furnished transpor-
tation for the number of persons for whom the requests were made, and makes
no mention of any special train service. The presumption, therefore. is that
regular service only was required, and the fact that a railrcad may have fur-
nished more accommodations than the state requested is no reason for imposing
an additional burden upon the state.

In the absence of evidence that a proper legal request was made through
the regular military channels, for special train service, I am of the opinion that
payment should be made only for the number of men carried and at the regular
passenger rate. In this connection it appears to me, also, that terms of ths
regular written “request for military transportation” should prevail over verbal
or other communications between the railroad company and members of . the
Ohio National Guard. I am informed, too, that for a number of years the gen-
eral orders of the adjutant general’s department have forbidden the ordering of
transportation except by means of the regular “request for military transpor-
tation” blank which was used in these cases.

You present, also, three claims for damages for property said to have been
taken or destroyed by members of the Ohio National Guard while in camp in
fndiana last summer. Admitting the statements of the claimants to be true,
such property was taken or destroyed by the men as individuals, without authority
and in a manner entirely outside any of their duties as members of the Ohio
National Guard. The individuals, therefore, and not the state, are legally liable.
The laws of Ohio and the regulations for the Ohio National Guard make no pro-
vision for payment by the state in such cases and I know of no legal remedy
except appeal to the next general assembly for an allowance of these claims.

Very truly yours,
W. H. MILLER,
Assistant Attorney General.
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BANKS—ORGANIZATION OF.

Superintendeat of baunks wmust approve uad authorize virganization of all
banks orgaiized vider act in 99 0. L. 269,

July Zird, 1908.

Hox. B. B. Suyyouvr, Supes inteadeat of Banlks, Coluinbus, Obio.

Dean Sin:—2Replying to your inquiry oi the 20th inst., I Leg to say your
question as tc a bank having a right to transact any business until it has
complied with the provisions of ccction 104 of the act of the 77th general as-

.sembly, passed and approved May 4Hth, 1908, entitled “An act relating to the
organization of banks and the inspection thereof,” should be determined against
such power.

Section 10 ¢f the act in question provides:

*“No such corporation (hanking corporation) shall transact any
business except such as is incidental and necessarily preliminary to
its organmization until it has Dbeen authorized by the superintendent
o banks.”

- This provision applies to any bank organized under the act in question
and until it has heen duly authorized by you as such superintendent it is posi-
tively forbLidden to transact any Dbusiness except such as is incidental and
preliminary to its organization.

Yours very truly,
W. H. MILLER,
Assistant Attorney General.

SAFE DEPOSIT AND TRUST COMPANY—COMPLIANCE WITH BANKING
LAW OF 1908.

Safe deposit and trust company must conformn its capital stock to provisions
of act in 99 O. L, 269, oit or before April 1, 1910.

July 23rd, 1908.

Hox. B. B. Seynyouve, Supcrintendent of Banks, Columbus, Ohio.

Dear Sir:-~1 heg to acknowledge receipt of the inquiry contained in
yours of the 22nd inst., which may be summarized as follows:

The Ohio Safe Deposid and Trust Company of Zanesville was incorporated
on the 21st day of September, 1889, to engage in the bhusiness defined in sections
J821e¢ and 38210 of the Revised Statutes, otherwise known as the safe deposit
and trust company statute. Its original stock was $10,000, which was fully
paid up. Such stork was subsequently increcased to $50,000, but only $7,000 of
the increased storli was subsceribied and paid for, making the present capital
stock paid up $17,000. Based upon these facts that bank presents the question
to you whether it must comply with the reqnirements of the act of the general
assemblv passed and approved Mav Hth, 1908, and entitled “An act relating to
the organization of banks and the inspection thercof,” in the respect of having
its canital stoek inereased to the amount provided for in seection 2 of such aci,
and, if so, by what time is it required to so inerease its capital stock.
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Section 2 thereof provides that the capital stock of a trust company and a
safe deposit company shall not be less than $100,000. This bank is now or-
ganized as a safe deposit and trust company, with a capital of $50,000. It is said
in the letter of the cashier that it does not receive trusts, but limits itself to
receiving deposits and allowing interest thereon, loaning money secured on real
estate or collateral and renting space and boxes in its safe deposit vault.

"The controlling question is not, what does the bank actually do, but what
is it authorized to do and what will it be authorized to do under such form
of charter after compliance with the new banking act above referred to? Its
statute, as fixed by the old law from which it receives its powers, also establishes
its status under the new law as a trust company and safe deposit company,
and if the new act is to control it in the amount of its capital stock, it is es-
sential to determine when the same bhecomes so operative, and in the same
connection to determine when and to what extent such capital stock shall be
paid in. .

Section 36 of such act contains the provision by which all character of
banks, heretofore incorporated, may avail themselves of the provisions of the
act in question. That section provides how such banks may signify their
intention to accept the privileges and powers conferred by such act. A pro-
vision is further contained therein as follows: ’

“Provided that, atter April 1st, 1910, every such. corporation or
association shall in all respects conform their business and transactions
to the provisions of thls act.”

Such section relates alone to the banks which have been incorporated in
this state prior to the enactment of the law in question, and it applies to such
banks the provisions of the act atter April 1st, 1910. It makes it elective with
such banks to avail themselves of the privileges and powers conferred by the
act at any time before that date. Before April 1st, 1910, it is elective with the
banks incorporated before the passage of the act to assume such powers, and
after that date it is mandatory. In such connection should be read section 91
thereof, which provides, with regard to banks “now existing and chartered or
incorporated, or which may hereafter become incorporated.” It provides with
regard to them

“that no such corporation or association having a less capital stock
than the minimum amount provided in section 2 hereof shall be required
to increase its capital stock in order to conform to the provisions of this
section, but no such association or corporation may avail itself of any of
the priiri]eges or powers conferred by this act until it has complied
with tbe provisions of section 36 of this act, and no corporation or asso-
ciation shall be required to comply with the provisions of sections 1 to 77
inclusive of this act before April 1st, 1910, etc.”

Construing section 91 in connection with section 36 and section 2 of the act
in question, the conclusion is compelled to be reached that the above quoted
provision only relieves existing banks from the provision as to their increase of
capital stock until April 1st, 1910. On or before that date the capital stock must
be increased so as to comply with the act.-The period intervening is allowed
by the statute as preparatory to the change. Section 11 thereof provides that
“the entire capital stock of such corporation shall be subscribed and at least
50 per cent. thereof paid in before it shall be authorized to commence business,
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and the remainder of tite capital stock of such corporation shall he paid in in
monthly installments of at lease ten pcr centum on the whole amount of the
capital payable at the end of cacu succceding month from the time it shall be
authorized by the superintendent ot baaks to commence business, ete.”

This provision will govern aiter April 1st, 1910, as to Lanks incorporated
before the passage of the act in guestion as to the pescentage of the capital
that must be paid in.

I therefore conclude that the Ohio Safe Deposit and Trust Company and
other bhanks similarly situated must, by April 1st, 1910, increase their capital
stock trom $50,000 to $100,000, and that at least 5 per cent. thereof must be paid
in before they can lawinlly continue to do Lusiness after said date.

Yours very truly,
W. H. MILLER,
Assistané Attorney General.

BANKS—SUPERINTENDENT OF-—RECEIVER.
August 10th, 1908.

Hox. B. B. SEYMOUR. Superintendent of DBaiks, Columbus, Ohio.

Dear Sik:—Replying to your inquiry of the 6th inst., I beg to advise that
the right of inspection and examination of the old corporations which have not
availed themselves of the powers and privileges of the new banking act is not
suspended or held in abeyance until said act is in full operation, but such act as
to the power of inspection and examination was and is in full force since the
date of its passage and approval.

The right to apply for a receiver for any banking corporation which was
incorporated under the laws of this state and transacting business at the
time of the passage of the recent banking act, cannot he asserted for failure to
comply with the provisions of such act regarding transactions made prior to
its passage, nor on account of renewals or settlements and adjustments of such
transactions where the examinatfons show to your satisfaction that the in-
terest of its depositors, creditors and stockholders will not be endangered by
permitting it to continue to transact its regular business.

The limitation thus placed upon the right of your department to invoke
the appointment of a receiver does not qualify or limit your right to proceed
with the inspection and examination of banks, provided for by other sections
of such act.

Very truly yours,
W. H. MiLLER,
Assistant Attoriney Genceral.

BANKS—CAPITAL STOCK.

Fifty per cent. of each subscription to the capital stock of bank organized
under act in 99 O, I.. 269 must be paid in before bank wmay commence business.

September 11th, 1908,

Hox. B. B. Seysmouvr, Superinfeadent of Banls, Columbus, Ghio,

Dianr Sin:—I1 have your request for an opinion as to the construction of
sections 5 and 11 of the act of the general assembly, passed May 5th, 1908, en-
{itled “An act relating to the organization of banks and the ‘nspection thereof.”
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The question involves whether the requirement that 50 per cent. of the
capital stock be paid in bhefore the corporation shall be authorized to commence
business applies to each share of stock or whether it applies to the sum total
of all thc stock independent of the individual subscriptions.

Observing the language employed in section 5 thereof, it will he seen that
“an installment of 10 per cent. on each share of stock shall be payable at the
timc of making the subscript.on, and an installment of 40 per cent. on each
share oi stock shall be payable as soon thereafter as may be required by the
board of directors, etc.”

Section 11 says “the entire capital stock of such corporation shall be sub-
scribed and at least 5Y per cent. thereof paid in before it shall be authorized
to commence business, ete.”

The latter language should be given the same construction as that employed
in section 5, which relates to ‘“‘each share of stock.” In view thereof I beg
to advise that the provision that 50 per cent. of the capital stock be paid in
before the corporation should be authorized to commence business requires the
payment of 50 per cent. on exch share of stock by each subscriber thereto.

Yours very truly,
W. H. MILLER,
Assistant Attorney General.

BANKS3-—ACCEPTANCE OF PROVISIONS OF ACT IN 99 O. L. 269—WAIVER
OF NOTICE OF STOCKHOLDERS’ MEETING.

September 14th, 1908.

Hox~. B. B. SEYaoUR, Superintendent of Banlks, Columbus, Ohio.

Dear Sig:—I have your inquiry of the 10th inst., proposing the question
whether or not the notice provided for by section 36 of the act of the general
assembly governing your department, passed May 1st, 1908, can or cannot he
waived by the stockholders executing such waiver in writing.

In my opinion it would be legal to avoid publication if each and all of the
stockholders sign a waiver of such notice of such meeting; but you will under-
stand the meeting is required to be held and the necessary vote of at least two-
thirds of the capital stock must be taken at such meeting.

Yours very truly,
W. H. MILLER,
- Assistant Attorney General.

BANKS AND BANKING—COMMERCIAL BANKS—LOANS.

Commercial banks organized under act in 99 0. L. 269 may loan more than
20 per cent. of the paid-in capital and surplus of such bank to any one pcrsoil,
firm or corporation, provided such loan is made upon securities mentioned in
said aci.
October 1st, 1908.

Hox. B. B. SEvyortr, Superintendent of Banks, Columbus, Ohio.
DEar Sik:—I beg to acknowledge the receipt of your inquiry, upon which
you request the official opinion of this department. Such inquiry is as follows:
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Are commercial banks permitted to loan more than 24 per ccut. of their
capital and surplus to any one person, firm or corporation?

The act of the general assembly of this state, passed and anpproved May ath,
1908, 99 0. L. 269, provided in svction 47 thereof as foliows:

“Any bank doing business as a commercial hank shall not lend, in-
cluding overdrafts, to any one person, firm or corporation, more than
twenty per cent. of its paid in capital and surplus, unless such loan be
secured by first mortgage upon improved farm property in 4 sum not to
exceed sixty per cent. of the value of such property. The total liabilities
including overdrafts, of any persen, company, corporation or firm to any
bank, either as principal debtor or as security or indorser for others.
for meney borrowed, shall at no time exceed twenty per cent. of the
paid in capital stock and surplus of such bank. But the discount of bills
of exchange drawn against actually existing values, and the ¢.scount
ol commercial or business paper actually owned by the person, company,
corporation or firm mnegoitating the same, shall not be considered as
money borrowed.”

And it further provides, in section 64 thereof, as follows:

“Not more than twenty per cent. of the capital and surplus of any
corporation doing business under this act shall be invested in any one
stock, security or loan, unless it he in bonds or other interest-bearing
obligations enumerated in paragraphs b, ¢ and d of section 50 of this
act, or in a building and vaults.”

It plainly appears that these sections are not consistent with the view that
it was the intention of the general assembly to deny to commercial banks the
power to loan to any one person, firm or corporation more than 20 per cent, of
its paid-in capital and surplus. Such is the declaration in the first sentence
of section 41. Then follows an exception to this provision providing that “unless
such loan be secured by first mortgage upon improved farm property,” etc.
This is immediately followed by language expressing the contrary of such
construction, as follows:

“The total liabilities, including overdrafts, of any person, company,
corporation or firm, to any bank, either as principal debtor or as security
or indorser for others, for money borrowed shall at no time exceed
twenty per cent. of the paid-in capital stock and surplus of such hank.”

The language in section 64 should also’ be read as stating an exception to
the rule that not more than twenty per cent. of the capilal and surplus of any
corporation doing business under such act shall be invested in any one stoek
security or loan. The exception is ‘“‘unless it be in bonds or other interest-
bearing obligations enumerated in paragraphs b, ¢ and d of séction 50 of this
act, or in 2 building or vaults.”

Turning to section 50, which discusses the characier of interest-hearing ob-
ligations in which commercial banks have power to invest their capital, surplus
aird deposits, they are given as bonds or other interest-bearing obligations of
the United States, bonds or other interest-bearing obligations of any foreign
government, bonds or other interest-bearing obligations of this or any other

13—A. G.
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state of the United States, the legally issued bonds or interest-bearing obliga-
tions of any city, village, hamlet, county, township, school district or other
district or political sub-division of this or any other state or territory of the
United States and of Canada.

These exceptions must be accepted as qualifications of the rule that a
commercial bank shall not loan more than twenty per cent. of its capital and
surplus to any one person, firm or corporation. There is, therefore, no limitation
imposed upon the power of such banks as to the amount they may loan to
any one person, firm or corporation, of their capital and surplus, provided the
security given is of the character mentioned in section 47 and in section 50.

’ Yours very truly,
W. H. MIiLLER,
“ Assistant Attorney General.

BANKS AND BANKING—BANK ORGANIZED UNDER FREE BANKING
ACT MAY NOT ASSUME TRUST POWERS.

October 6th, 1908.

Hox. B. B. SEYMoOUR, Superintendent of Banks, Columbus, Ohio.

DEARr Sir:—Replying to your sinquiry of the 30th ult., requesting an opinion
upon the question as to whether the North Side Bank of Cincinnati, Ohio, can
become a trustee and hold a deed of trust to secure bonds issued by a private
corporation in Ohio, I beg to advise that from information contained in your
letter, such bank seems to have been organized under the free banking act of
1851, and as such it cannot assume the powers of a safe deposit and trust com-
pany as defined by section 3821g and related sections of the Revised Statutes.
The power contended for is a power which can only be performed by a safe
deposit and trust company if organized under the old act, and can be assumed
only in the manner provided by the act relating to the organization of banks
and the inspection thereof, passed by the general assembly of the state of
Ohio May 5th, 1908. As such bank has never assumed such powers, the ques-
tion must be resolved against it exercising the same.

Yours very truly,
W. H. MILLER,
Assistant Attorney General.

SAFE DEPOSIT AND TRUST COMPANY—PENALTY FOR VIOLATION OF
SECTION 3281¢ REVISED STATUTES.

October 6th, 1908.

Hox. B. B. SEyyMouRr, Superintendent of Banks, Columbus, Ohio.

Drar Sir:—Replying to your inquiry of the 1st inst., requesting an opinion
as to whether there is a criminal penalty for violation of section 3821a of the
Revised Statutes of Ohio, 1 beg to advise that as said act was enacted after the
savings and loan association act, the penalties prescribed in connection there-
with do not seem to be applicable to the safe deposit and trust companies.
They are not made specially applicable by that act.

Yours very truly,
W. H. MO.LER,
Assistant Attorney General.
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DANK MAY NOT ACT AS AGEXNT FOR INSUILANCE COMPANY.
November 6th, 140k, -

Hox. B. B, Suyyov, Sepeciateadont of Boiilis, C'olitahits, O o,
Dian Sm:—I am in receipt of yours of the Juth ult, presenting the follow-
ing guistion for this department to answer:

“Can a banking and frust cemnany, orgsnized under the laws of
Ohio, either under the old or the present law, act as azent for insurance
companies?”

The new banking Iaw, entitled “An act relating fo the organization of banlk:.
and inspcction thereof” (99 O. 1. 269), does not specifically authorize any form
of banking company to act as agent for insurance companies. Such power i
not ineluded in section 3821 R. S., which contains the power of trust companies,
and is plainly negatived by sections 3596 and 3656 of the Revised Statutes, I
am therefore of the opinion that such corporations do not possess the power of
acting as agents for insurance companies.

, Very truly yours,
U. G. DENMAN,
Attorney General.

BANKS AND BANKING—STOCKHOLDERS—CUMULATIVE VOTING.
Stockholders of bank organized under law of 1908 may vote cumulatively.

November 18th, 1908.

Hox. B. B. SEYMoCUR, Sup'erinten(leizt of Baals, Columlis, Olio.

Dear Sik:—You have requested of this department an opinion as to whether
a law applying to corporations generally, towit: section 3245 R. S., providing
for cumulative voting, may l'e permitted in banking corporatious organized
under the Thomas act That section provides that:

“Fvery stockholder shall have the right to vote in person, or by
proxy, the number of shares owned by him, for as many persons as
there are directors to be elccted, or to cumulate said shares and give one
candidate as many votes as the number of directors, multiplied by the
number of his shares of stock, shall equal, or to distribute them on the
same principle among as many candidatcs as he ghall think fit.”

This section of the Nlevised Statutes, before the amendment thereto of 1898,
did not confer upon stockholders the rizht of cumulative voting, hut, under the
present law, it is made applicable to all domestic corporations for profit, where
the same is not especially denied by any of the provisions of the chapters
governing specific forms of corporations.

Section 3269 R. S. reads as follows:

“The provisions of this chapter (meaning chapter 1 of title II, Cor-
porations) do not apply when special provision is made in the subsequent
chapters of this title, but the special provision shall govern, unless it
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clearly appear that the provisions are cumulative; but no corporation
shall, by anything in this title, be relieved from any liability in actions
now pending or causes of action heretofore accrued.”

Section 3245 R. S. is contained in the chapter referred to, and therefore
the provisions thereof apply to incorporated banks, unless some special provision
is made in the so-called Thomas act nullifying such other provision. As no
such special provision is incorporated therein it is permissive to use the pro-
vicions of section 3245 R. S. with 1eference to cumulative voting, in connection
with banking corporations.

Very truly yours,
U. G. DENXMAN,
Attorney General.

ROADS AND HIGHWAYS — STATE AID FOR REPAIR — TRANSFER TO
COUNTY PIKE REPAIR FUND EQUIVALENT TO LEVY FOR SUCH FUND.

May 19th, 1908.

Hox. Jamus C. Woxbers, Commissioner State Highway Department, Columbdus,
Ohio.
Dear Sir:—Your communication of May 15th is received, in which you
submit the following inquiry:

Paulding county, in its application for state aid for pike repair, cer-
tified a levy of $3,000. Recently $2,000 additional has been transferred
to the pike repair fund from other funds. Does this come within the
meaning of section 31 of the. Boehmar bill, and should this department
send Paulding county its voucher for $5,000?

In reply I beg to say that section 31 of the Boehmar bill requires that a
county shall levy an amount for pike repairs equal to the county’s pro rata
share of the state appropriation. In my judgment the transfer of the additional
$2,000 to ihe pike repair fund takes the place of an additional levy. BY such
transfer Paulding county has $5,000 provided for pike repair funds and is en-
titled to the full appropriation of $5,000.

Very truly yours,
’ W. H. MILLER,
Assistant Attorney General.

STATE HIGHWAY COMMISSIONER MAY CONTRACT FOR PART OF
IMPROVEMENT PETITIONED FOR.

June 5th, 1908.

Hox. Janmes C. Woxbpers, State Highway Commissioner, Columbus, Ohio.
Dear Sir:—Your communication of June 2nd is received, in which you sub-
mit the following inquiry:

Where the estimated cost of a road petitioned to be improved by
state aid exceeds the amount of money available for that purpose, can
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a part of the road coming within the amount available be contracted
for, or could all the grading be contracted and such amount of sur-
facing contracted for as the remaining money would cover?

In reply I beg to say there is no provision in the statutes governing your
department that prevents you from making the contract suggested.
Yours very truly,
W. H. MiLLeR,
Assistant Attoriney General.

OILS—STATE INSPECTOR OF-—-DISPOSITION OF INSPECTION FEE
EARNED UNDER ONE INCUMBENT AND PAYABLE DURING HIS
SUCCESSOR'S TERM.

June 4th, 1308,

Hox, W. H. Puirrs, State Inspector of Oils, Columbdus, Ohio.

Dean Sik:—There is submitted in your communication of the 4th inst., a
question as to the authority of your predecessor in office to collect the fees for
inspection of oils made during the month of'May, 1908.

I am informed by your letter that you received your commission and were
sworn in and filed your bond as inspector of cils on the 16th day of May, 1908.
Since that time you have heen, under the provisions of the act of April 30th,
1908 (house Dbill No. 1275), the only legally qualified state inspector of oils,
and since that time have been the only one acting in such capacity authorized
to demand and receive unnaid fees for inspection, whether made under that
act or under tho law as contained in old sections 394, 395 and 396 of the
Revised Statutes.

Section 7 of the act in question contains this provision:

“All fees for inspection under this act shall be due and payable
on formal demand of the state inspector of oils, and in no case shall
payment be ceferred beyond the tenth day of the next calendar month
after such inspections are made.”

The duties of the deputy inspectors are contained in part in section 8 of
that act, as follows:

“Each deputy inspector shall make, on the first day of each calendar
month, a true and accurate return to the state inspector of oils, of such
inspecticns for the preceding month, giving the quantity inspected, the
date of the inspection, the name of the person for whom it was inspected,
and shall file a duplirate copy of such return at the same time with the
auditor of state.”

It follows from the foregoing that the company for whom inspections have
been made, whether made by you or your predecessor, has, since the enactment
of the law in question, to the tenth day of the next calendar month to pay such
fees, and that wonld bLe to the 10th day of June, 1908. From and after the
16th day of May your predecessor was not entitled to receive such fees and
yon have been since that time entitled to demand and receive the same.

Yours very truly,
W. H. MILLER,
Assistane Attorney Qencral.
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OIL—INSPECTION OF.

Authority of state inspector of oils to employ office attaches out of inspec-
tion fees. :

Necessity for inspection of oil depends upon changes in its condition of re-
finement, and not upon changes in ownership.

All oils must be inspected. Oil not intended for illuminating purposes must
be inspected.

July 16th, 1908.

Hox. WiLLiax H. Prires, State Inspector of 0ils, Columbus, Ohio.

DEAR SIR:—Your several communications of recent date are received, in
which you submit the following inquiries: .

First: May the oil inspector employ other persons to assist in the proper
conduct of his office than those designated in sections 3 and 5 of the act entitled
“An act 1o provide for the inspection of oils, gasoline and naphtha,” passed by
the last general assembly, and pay said employes nut of the moneys derived
from the inspection fees, as provided in said act?

Second: The Solar Refining Company sells its entire production of oil
to the Standard Oil Company, and the Standard Oil Company pays the inspec-
tion fees. The Standard 0Oil Company afterwards sells said oil to independent
or jobbing concerns. Said independent or jobbing concerns re-sell said oil to
consumers.

Query: Should there be but one inspection of said oil or should there he
an inspection in the hands of each owner?

Third: The Standard Oil Company sells a great amount of oil to the
Factory Oil Company of Akron and pays the inspection fees on the same. The
Factory Oil Company then proceeds to malke alterations in said oil and sells it
as its own refined product. .

Query: Should said oil be subject to an additional inspection after having
been further refined or changed by said Factory Oil Company?

Fourth: Shall refined oil used in the manufacture of paint, soap, ete., and
having a lower fire test than is required for illuminating purposes, be exempt
from inspection? .

Fifth: Should the inspection of oils, as provided for in the oil inspection
laws, be made at the refineries before shipraent, or at dé¢stination?

In reply thereto I beg to say:

1st. Section 9 of the act regulating the inspection of oils provides as
follows:

“The state inspector of oils shall pay into the state treasury quar-

" terly, all moneys received by him under this act after first paying there-

from all money due him or said deputy inspectors and all expenses inci-

dent to the proper conduct of his office under the provisions of this
act to that date.”

In my opinion, the state oil inspector may, under the above provision, em-
ploy such persons in addition to the appointment of a stenographer and deputy
inspectors, as provided in sections 3 and 5 of the act. as are necessary in the
discharge of his official duties and the proper conduct of his office, and pay
such employes out of the funds derived from inspection fees. The state inspec-
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tor, however, is not authorized, in my judgment, to appoint an assistant state
inspector and delegate to him the authority to perform any of the official acts
enjoined by law upon the state inspector of oils.

2nd. Section 12 ot the act provides:

“Any oil intended for sale for illuminating purposes within this
state, as defined herein, shall be inspected within the state, and, when
consigned to a distributing station in tank cars, shall be inspected, as pro-
vided herein, at the refinery where manufactured, when such refinery
"is located within this state or at the distributing station to which it is
consigned, at the discretion and direction of the state inspector.”

It is evident from this provision that but one inspection of oil is required
when said oil is refined and ready for sale, and the law leaves it o the discre-
tion and direction of the state inspector of oils whether said oils shall be in-
spected at the refinery or the distributing station to which it is consigned. It
is not, in my judgment, materiai as to whether or not oil is sold directly to
the consumer from the refinery or passes through the hands of jobbers and
retail dealers, so far as the inspection is concerned. With a due regard to the
protection o: the consumers, as contemplated by the inspection laws, the state
inspector will determine the time and place of the inspection of all oil in its
transmission through the hands of jobbers and dealers from the refinery to the
consumer.

3rd. In my judgment, all inspected oils which undergo a further process
of refining or alteration are subject to another inspection before being sold or
offered for sale, otherwise the intent of the law would not be carried out. The
purpose of the law is that the oil, when .t reaches the consumer, shall be in
like condition and quality as when tested by the inspector.

4th, Section 13 of the acl is as follows:

*“All gasoline, petroleum cther, or similar or like subsiance having
a lower flash test than provided herein for illuminating oils, under
whatever name called. whether manutactured within this state or not,
shall be inspected by the state inspector of oils or his deputies, etc.”

TUnder this provision it is immaterial whether the oil is to be used for illu-
mination or in the manufacture of paint, soap or any other purpose; if offered
for sale or sold within this state, it must be inspected as herein provided.

hth. As stated above, it is in the discretion of the state oil inspector as to
whether inspections shall be made at the refineries hefore shipment or at
destination,

Ycurs very truly,
W. H. MmnLER,
Assistant Altoriey General.

OILS—-INSPECTION OF.

Deputy inspector of oils may ot eract inspection fees for inspections not
actvally made.
July 17th, 1908.

Hox, Winntax H. Piees, State Lispector of Oils, Columbus, Ohio.
Diean Siec—Your communication of July 11th is received, in which you
stibnit the following inquiry:



200 ANNUAL REPORT

A dealer, in ignorance of the law, has been selling. oil without having said
oil first inspected. Query: Has the deputy inspector a right to demand in-
spection fees of such dealer on oil previously sold, which had not been inspected?

In reply thereto, 1 beg to say section 6 of the inspection law passed by the
last legislature contains the following provision:

“Each deputy inspector shall receive for such inspection as he may
be called upon to make under the provisions of this act, a fee of three
cents for each and every barrel of oil of fifty gallons which he shall so
inspect, payable out of the fees collected as provided in section 7 hereof,
and not otherwise.”

And section 7 also provides:

“Bach and every owner of oil which is inspected shall pay the
state inspector or deputy inspector who inspected the same. fees thereon
as follows: The sum of 50 cents for a single barrel, package or cask
when the lot inspected does not exceed 10 barrels of 50 gallons each in the
aggregate; the sum of 20 cents each when the lot inspected does not
exceed 50 barrels of 50 gallons each in the aggregate, and the sum of
7 cents each for all lots exceeding 50 harrels of 50 gallons each in the
aggregate, and all fees aceruing shall be a lien on the oils so inspected.”

Under the above provisions contained in sections 6 and 7, I am clearly of the
opinion that no inspection fees can be charged or collected until after inspection
is actually made. The dealer in this instance may be liable under the penal
section of the inspection laws for his failure to have said oil inspected before
sale, but no obligation exists for the payment of inspection fees when no in-
spection was made. The inspection law is not a revenue measure, but a police
regulation, and it is only incidental to such regulation that revenue is derived
for the henefit ot the state.

Yours very truly,
W. H. MILLER,
Assistané Attorney General.

OILS—INSPECTION OF-—JURISDICTION.
Deputy state inspectors of oils may not make inspections outside of state.
July 17th, 1908.

Hox. Wirniadx H. Pnires, State Inspector of Oils, Columbus, Ohio.

Dear SirR:—Your communication is received, in which you request an opin-
ion as to the application of the inspection laws to the following statement of
facts:

At various noints along the OChio river, in West Virginia and Pennsylvania,
shipments of oil, gasoline, etc, are made into Ohio in barrels. The practice
heretlofore has been to have the Ohio deputy inspector go to the barreling station
without the state and inspect the refined product there and report it as being
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inspected in Ohio. Query: Is said practice in compliance with the provision of
the act for the inspection of oils, gascline and naphtha, as passed by the last
legislature?

In reply I brg to say section 12 of said act provides as follows:

“Any oil intended for sale for illuminat'ing purpcses within this
state, as defined herein, shall he inspected irithin this state, and, when
consigned tn a distributing station in tank cars, shall he inspected as
provided herein, ete.”

The above nrovision expressly requires that all oils intended for sale within
this state shall he insnected within the state. Certainly it is not intended that
Ohio inspectors of oil shall have authority to make inspections without the
state. The jurisdiction of the Ohio oil inspector and his deputies is confined
within the limits of the state. All oils, gasoline and other products of petro-
leum inspected at points within the states of West Virginia and Pennsylvania
will be inspected under the inspection laws oif said states, and if shipped to
Ohio for the purpose of Leing sold or offered for sale, it then becomes the duty
of the Ohio oil inspector to inspect such oils, gasoline, ete., in accordance with
the provisions of the inspection laws of this state.

Yours very truly,
W. H. MIirLEr,
Assistant Attorney General.

OILS—INSPECTION OF.

Naphthc used in manufacturing must be inspccted.
July 17th, 1908.

Ho~., WiLLtaM H. Purees, State Inspector of 0Oils, Columbus, Ohio.

Dear Sir:—Your communication of July 13th is received, in which you
enclose the correspondence between your department and Messrs. Allen, Waters,
Young & Andress of Akron, Ohio.

From an examination of the communications cnclosed, I understand that the
Standard Oil Cloth Company had purchased a tank car of naphtha, to be used by
said company for cleaning machinery and in the manufacture of oil cloth; that
said tank car of naphtha was inspected by your deputy inspector and that the
Standard 0il Cloth company now refuses to pay the fees for inspecting the
same. You inquire whether or not said tank car of naphtha was required by
the inspection laws to be inspected and whether or not the inspection fees
therefor should he collected.

In reply 1 beg to say that section 13 of the act entitled “An act to provide
for the inspection of oils, gasoline and naphtha,” as passed by the last general
assembly, provides as follows:

“All gasoline, petroleum-ether or similar or like substances having
2, Jower flash test than provided herein for illuminating oils, under what-
erver name colled, whether manufactured within this state or not, shall
be inspected by the state inspector of oils or his deputies.”

In my judgment, this provision is decrisive of the inquiry. It is not material
whether the purchaser of naphtha intends to useit for illumination or for
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cleaning machinery or for any oiher purpose. The law provides that it shall
be inspected and if found to be of a lower flash test than provided for illumi-
nating oils, the same shall be marked ‘“‘dangerous.” It may be that the Standard
0il Cloth Company, being the vendee, is not liable for the inspection fees and
that the same should be collected from the vendor.
Yours very truly,
W. H. MILLER,
Assistant Attorney General.

OILS—INSPECTION O¥F—“BENZOL.”

September 15th, 1908.

Hox. Wirriaym H. Puires, State Inspector of 0ils, Columbus, Ohio.

DeArR Sik:—I beg to acknowledge receipt of yoyr letter of September 10th,
enclosing a communication from the Miller Rubber Company of Akron, Ohio, in
which the claim is made that a coal tar product known as benzol is not subject
to inspection under thé law providing for the organization of your department.

Upon consideration of section 13 of said act (99 O. L. 513), I am of the
opinion that all substances of a volatile nature similar to that of gasoline and
petroleum-ether, are subject to the provisions thereof. If, as a matter of fact,
the product known as benzol is so characterized, it should be inspected regard-
less of the kind ¢f raw material from which it is manufactured.

Yours very truly,
W. H. MILLER,
Assistant Attorney General.

OILS—INSPECTION OF—FEES.

In fizing raic of inspection fee under act in 99 O. L. 513, oil inspected under
section 7 thereof should be counted as a shipment separate from gasoline, etc.,
inspected under section 13, although both are shipped together,

September 15th, 1908.

Hox. WiLniax H. Priees, State Inspector of Oils, Columbus, Ohio.

Dran Sig:—I beg tc acknowledge the receipt of your letter of September
10th, in which you ask the following question:

‘What rate shall be charged for the inspection of a shipment consisting of
thirty-five barrels of gasoline and thirty barrels of oil?

My attention is called to the fact that section 7 of the act for the inspec-
tion of oil, gasoline and naphtha (99 O. L. 513), provides that for “oil which is
inspected,” the sum of 20 cents ner barrel, when the lot inspected does not
exceed 50 barrels. mayv be charged. I note that section 13, which provides for
the inspection of gascline, authorizes the state inspector to charge fees for
such inspection “in a sum equal to those provided for in section 7 of this act.”

TUpon consideration of these two sections, T am of the opinion that the in-
spection of gasoline is separate from that of oil, and that the fees on the two
portions of ihe shipment should be separately computed. All barrels inspected
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under s.tion 3, whether of gasoline, petrolenm-ether or botl, should be counted
as one lot, and those inspected under section 7 should be counted as another
lot. The rate, therefore, should be twenty cents in the case submitted by you,
Yours very truly,
W. H. MiLLkR,
Assistait Attorney Geuneral.

OIL—INSPECTION OF—FEES.

“Lot,” as used in oil inspection law, 99 O. L. 513, hieais cousignmeat, anid
is detcrinined by contract betiween consiguor aind consignee, unless consisting
partly of oil and partly of gasoliite or othe, lilke substaice.

November 30th, 1908.

Hox W. H. Purrrs, State Inspector of Oils, Coluibus, Ohio.

Dear Sm:—I big to acknowledge the receipt of your letter of November 27th,
1908, enclosing a communication addressed to you by Henderson, Livesay &
Burr, inquiring further as to the construction of sections 7 and 13 of the act
for the inspection of oil, gasoline and naphtha (99 O. L. 513). The point at issu»
Letween your department and the gentlemen making the inquiry is as to the
definition of the term ‘“lot” as used in section 7. In the opinion of my prede-
cessor, rendered to you on September 16th, 1908, concerning the same sections,
it was held that where a single shipment ccnsists partly of oil to be inspectel
under section 7, and partly of gasoline or other like substance to be inspected
under section 13, the shipment should be considered as consisting of two separate
lots. Your specific inguiry is as to what shall be the rule for fixing the charge
in case a car contains barrels carrying different grades of oil.

In my opinion, the word *“lot” as used in szction 7, should be construed to
mean ‘“shipment.” A shipment should be defined as being a consignment to an
individual, firm or corporation. No other definition of the term in question
would obviate the possibility of arbitrary action. Theretfore, a car containing
barrels of oil, whether the same is divided into compartments or not, contains
as many “lots” as there are consignments.

If a refiner or producer consigns ten barrels of oil to “A,” and these barrels
are of different grades, nevertheless these ten barrels should be considered as
one “lot” under section 7. Dut if in the same car, or in the same compartment,
are five barrels consigned to “A,” and five barrels consigned to “B,” containing
the same or different grad:s of oil, your department should consider them as
two lots. I cannot concur in your view that-the grade should determine the
lot, for the reason that the grade is determincd by the inspection itself.
Neither do T accent the view of counsel that all oil in a single car should he
trealed as one loi. But T am satisfied that the above test, to-wit: that founde:l
upon the question of the consignment, should be final. Of course, if different
erades of oil are reparately consigned to the same consignee they should be
considered as reparate lcts. A “lot,” in other words, is to he determined by the
contraet hetween thoe refiner and the consignee as evidenced by the hill of lading,
and cannot Le otherwise fixed by the carrier or by your department,

It should Lie noted, however, that a single consignment which consists partly
of oil and partly of garoline, petroleum-ether or otber like sulistance, should
be considered as two lots instead of one.

. Very truly yours,
(", (. DENAiaN,
Abluracy Geaeral,
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WEIGHTS AND MEASURES—IRISH POTATOES.

In the absence of special agreement, Irish potatoes must be sold by weight
and a bushel thereof must weigh sixty pounds. Fraud must be shown in prose-
cution under section 1061 . S.

December 17th, 1908.

Pror. B. F. THoyas, Ex-Officio State Sealer of Weights and Measures, Ohio State
University, Columbus, Ohio.
Dear Sir:—In your letter of December 11th you present the following
question: .

“A hought one peck of potatoes from B, standard measure, as pro-
vided in section 4439 R. S. A has said potatoes put on scales, as pre-
scribed in section 4443, and weight was 131-2 lbs. A then has B ar-
rested for short weight, and B makes his defense that his measure was
a standard measure ang evidence showed seal placed there by a sealer
of weights and measures previousty employed by the city. Has B com-
mitted any crime?”

Section 4439 R. S. provides that:

“The unit or standard measure of capacity for substances not being
lignids, from which all other measures of such substances shall be de-
rived and ascertained, shall be the standard half-bushel furnished this
state by the government of the United States, the interior diameter of
which is thirteen inches and thirty-nine fortieths of an inch, and the
depth is seven inches and one-twenty-tourth of an inch.”

Section 4443 R. S. provides that:

“A bushel of the respective articles hereinafter mentioned shall mean
the amount of weight, avoirdupois, in this section specified, viz.:

Y

* = % of Irish potatoes, sixty pounds; * % #

Since the provisions of section 4443 are special, while thosa of 4439 are gen-
eral, according to the rules of statutory construction the provisions of section
4443 should prevail in cases where the purchaser has not stipulated whether
the bushel involved is to be ascertained by measure of capacity or by the amount
of weight. Where, therefore, A orders a given number of hushels of Irish
potatoes from B without knowing or stipulating the kind of measure, he isg
entitled to bushels of sixty pounds each.

I find upon an examination of the history of section 4443 that the earlier
forms of this statute as found in 56 O. L. 171, 60 O. L. 21, 70 O. L. 39 and 74
U. L. 33, used the following language: .

““Wheneve;- the following articles are (hereafter) sold and no special
agreement as to the measure is made by the contracting parties, the

bushel shall consist of the following weights: * * *= of Irish potatoes,

E ”

sixty pounds * ¥ *

While this provision is not contained in the several amendments of section
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4443, subisequent to the act of 74 O. L. 33, it should be taken into consideration
in enforcing section 1061 R. S., under which I understand the prosecution in the
case you cite is being brought.

Since, in the facts presented by you, the purchaser knew that the potatoes
he was buying were being measured by the legal standard measure provided
tor in scction 4439 R. S, and since there was, therefore, no evidence of fraul
in this case, T am of the opinion thar B has committed no crime under the
provisions of section 1061 R. S.

very iruly youts,

3

W. H. MiLLER,
Assistaiit Attoriney General.

SCHOOL BUILDINGS—FIRE PROTECTION.

Means by which boards of education oy raise money for the purpose of com-
plying with orders of chief inspector of workshops and factories as to improve-
ment of buildings for protection from fire.

Duties of local authorities as to compliance with such order; remedies
for fdilurc or refusal to act.

August 14th, 1908.

Hox. Joux H. MorcaXN, Chief Inspector of Workshops and Factories, Columbus,
Ohio.

DeAr Sir:—7You ask this department to exnlain the various ways set out
in the statutes for raising funds with which unsafe school buildings may be
repaired, as required by your order under sections 2572 ((1536-312)) and 2572«
((1536-313) ), Revised Statutes. You also ask what means you have of enforcing
vour orders under such sections.

Section 2572 R. S. provides:

“Whoever, being the owner, or having control as an officer, agent or
otherwise, of any opera house, hall, theater, church, schoolhouse, col-
lege, academy, seminary, infirmary, sanitarium, children’s home, hos-
pital, medical institute, asylum, or other building used for the assem-
blage or betterment of people, in a municipal corporation, county or
township, in the state of Ohio, permits it to be used when any door af-
fording exit therefrom is locked or bharred, or opens inwardly; when
the place is not provided with ample means for the safe and speedy
egress of the persons who may be there assembled; when sufficient
water and proper means to apply it, or other efficient means are not
provided on each floor to extinguish any fire which may occur therein;
or when the certificate provided for in section twenty-five hundred and
sixty-nine or section twenty-five hundred and seventy, which certificate
shall also apply to buildings mentioned in section twenty-five hundred
and seventy-two, as the case may be, has not beeen issued, or i1s not in
full force, shall be deemed guilty of a misdemeanor, and on conviction
thereof before any court of competent jurisdiction shall be fined not
more than five hundred (500) dollars, nor less than fifty (50) dollars,
and ten (10) dollars additional for each day or night such building is
permitted to be wused after such conviction is had and until such



206 ANNUAL REPORT

changes, alterations or additions have been made sufficient to warrant
the issuing of certificate by the chief inspector of workshops and facto-
ries; and such fines and costs shall be recovered in the name and for
the use of the municipal corporation, if such building is located within
the corporate limits; if not, then for the use of the county in which
located and suit is brought; and it shall be the duty of the mayor, with
the aid of the police, or the prosecuting attorney, with the aid of the
sheriff, if such building is not located within a municipal corporation, to
see that the provisions of this act are strictly enforced.”

Section 2572g R. S. provides that:

‘“‘Wherever any structure referred to in section 2572 shall have
been inspected by the state inspector of workshops and factories, # * *®
in case such inspector shall find on inspection that such structure is
not properly arranged for the safe and speedy egress of persons who
may be there assembled, or not properly provided with means for
the extinguishmenﬁ of fire at or in such structure, as now required by
law, or that such structure is such as to endanger the lives of the per-
sons who may be there assembled, from fire or other cause, he shall
notify the owner, officer or agent in charge of such structure, and the
mayor of the municipal corporation, if such structure is located therein,
if not. then the prosecuting attorney of the county wherein the same
is located, in writing, of the fact that he refuses such certificate, speci-
fying his reasons and the alterations, additions and appliances necessary
to be made and furnished before a certificate will be issued; and no cer-
tificate required by law, in regard to the safety of such structure, shall
be issued by the mayor or any officer or person under any provision
“of the law till the requirements of the foregoing notice are complied
with to the satisfaction of the state inspector, and it shall be the duty
of the mayor of any municipality, with the aid of the police, or the
prosecuting attorney, with the aid of the sheriff, upon receiving such
notification, to prohibit the use of such buildings for the assemblage
of people until the necessary changes, alterations and additions have

- beeen made and the inspector’s certificate has been issued.”

1. Section 3958 R. S. provides that boards of education shall annualily, he-
tween the third Monday in April and and the first Monday in June, fix the
rate of taxation for all school purposes for the following year, providing a
separate levy for each of four funds therein named. TUnder section 3960 R. S.
the amount of said levy is to be certified, in writing, to the county auditor,
on or before the first Monday in June.

Section 3959 R. 8. provides that the maximum levy shall not exceed 12
mills, but permits an additional levy of not more than five mills a year for
a period not exceeding five years, provided that such additional levy has been
approved by a majority vote of the electors of the school district.

Section 3994 R. S. authorizes the board of eduvcation of any school district
to issue bonds to the amount of a two-mill tax upon the property of the district
to “improve public scheol property.”

Sections 3991 and 3992 R. S. authorize the issue of bonds ‘“to complete a
partially built schoolhouse, to enlarge, repair or furnish a schoolhouse,” ete.,
after a majority vote of the electors of the district upon the submission of the
proposition to them by the board of education.
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While it seems tliat the extra five-mill levy of section 3959 1L 8. is to 1w
certified to the county auditor, at the sume time as the annual levy, the hourd
of education may issile bonds under sections 3991, 3992 and 3991 R. 8. at any
time during the year. .

If, in the judgment of the county commissionars, a board of education has
failed to perform any one of its duties, the countv commissioners may perform
the same under the tollowing provisions of section 3969 R. 8. as contained 1
the act approved March 31st, 1908:

“If the board of education in any district fail in auny )ear to esti-
mate and certify the levy for a contingent fund, as required by this
chapter, or i. the amount so certified is deemed insufficient for school
purposes, or if it fail to provide sufficient school privileges for all the
youth of school age in the district, or to provide for the continuance of
any school in the district for at least thirty-two weeks in the year, or
to provide for each school an equitable share of school advantages, as re-
guired by this title, or.to provide su.table schoolhouses for all the
schools under its control, or to elect a superintendent or teachers, or to
pay their salaries, or to pay out any other school money needed in
school administration, or to fill any vacancies in the board within the
period of thirty days after such vacancies occur, the commissioners of
the county to which such district belongs, upen heing advised and sat-
isfied thereot, shall do and perform any or all of said duties and acts,
in as full a manner as the board of education is by this title authorized
to do and perform the same; and all salaries aund other money so paid
by the commissioners of the county shall be paid out of the county
treasury as other county expenses are paid, but the same shall be a
charge against the school district for which s2id money was paid, and
the amount so paid shall be retained by the county auditor from the
proper funds due to such school district, at the time of making the
semi-annual distribution of taxes; and the wmembers of a board who
cause such failure shall be each severally liable, in a penalty not to
exceed fifty nor less than twenty-five dollars, to be recovered in a civil
action in the name of the state upon complaiatl of any elector of the
district, which sum shall be collected by the prosecuting attorney of tie
county, and when collected shall be paid into the treasury of the county,
for the benefit of the school or schools of the district.”

In the history of this section of the statutes the word “‘conlingent,” as used
in this section, has always included all four of the funds named in section
3958 R. S. By reason of this fact, and under the broad and general powcers
conferred by section 3969 R. S., the county commissioners may increase the
levy for any or o1l of the four funds named in section 3958 R. 8., and may in-
crease the total lJevy to the 12-mill maximum of section 3959 R. S.
They may also call an election under section 3959 R. S. for a vote upon the
proposition of an additional levy of not exceeding five mills. A levy fixed by
the county commissioners is to be certified to the county auditor under section
3960 R. S. on or before the first Monday in August. I believe, however, that
the time provision for certifying levies under seclion 3960 R. S. is directory
and not mandatoly, and that the county commissioners may report an increased
levy to the county auditor after the first Monday in August, provided that
the county auditor be given a reasonable time in which to prepare his annual
duplicate and deliver the same to the county treasurer, as provided by law. (See
Lewis’ Sutherland on Statutory Construction, sections 612. 613.)
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The county commissioners also have the power to interfere in case the
board of education fails to act under sections 3991, 3992 and 3994 R. S.

2. Upon receiving notice from the state inspector of workshops and fac-
tortes, under sections 2572 and 2572a¢ R. S., that any of its school buildings are
unsafe, it is the duty of the board of education to exhaust its legal powers, if
necessary, in order to effect the changes and allerations or additions ordered by
such inspector. 1t is the duty of the board not only to provide a maximum
levy, il necessary. under section 3959 R. S, and to issue bonds under section
3994 R. S, but also to submit the proposition for a greater levy under section
3959 R. S. and the proposition for the issue of bonds under section 3991 and
section 3993 R. S. to a vote of the people.

It is the duty of the “mayor of any municipality, with the aid of the police,
or the prosecuting attorney, with the aid of the sheriff,” to prohibit the use
of such buildings until the changes ordered have been made and the inspector’s
certificate has been issued, and such officers are responsible for the faithful per-
formance of such duties. Should the board of education attempt to use such
buildings, after notice from the inspector, and without making the changes or-
dered and receiving the inspector’s certificate, it may be enjoined from such use
and be made liable to the penalties provided in section 2572 R. S.

Should any schools be closed, as above stated, by reason of any failure on
the part of the board of education to make sufficient levies, to issue bonds,
to submit the proposition of an increased levy or a bond issue to a vote of the
electors, or to use unexpended money in its bullding or contingent funds, it is
the duty of the county commissioners to perform any or all of such duties or
acts, and in case the county commissioners take such action each member of the
board of education is liable to the penalty provided in section 3969 R. S.

The powers conferred upon the chief inspector of workshops and factories

~ by sections 2572 and 2572a R. S. have been amplified by the act approved April
28th, 1908, entitled: “An act to enlarge the powers of the chief inspector of
workshops and factories in the matter of public schools and other buildings,
and to increase the number of district inspectors.” (99 O. L. 232.) Section 9
of this act provides:

“Any pereon, firm, board or corporation, being the owner or in con-
trol of any building mentioned in this act, who shall use or permit the
use of such building, in violation of any order prohibiting its use, issued
in accordance with this act, or who shall fail to comply with the require-
ments of any order so issued relating to the change, improvement or
repair of such building, shall be fined not less than ten, nor more than
one hundred dollars, and each day that such use or failure shall con-
tinue, shall constitute a separate offense.”

Wherever provisions of this latter act specifically cover exactly the same
subject matter contained in parts of sections 2572 and 2572a R. S. the provisions
of the latter act will govern in those particulars, although the latter act does
not repeal such gections of the statutes.

Since so many means have been provided by law for raising funds for school
purposes, there can be but l.ttle or no excuse for the failure of a school district
to properly safeguard its schools for the protection of its children, and a
board of education or a school district can hardly complain of the closing of
its schools, or the infliction of the above penalties where the board has been
derelict in its duties under the law, or the electors of such district have refused
to vote for a levy or a bond issue necessary to the safety of its schools.

Very truly yours,
‘ W. H. MIiLLER,
Assistant Attorney General.
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(To Various State Boards)

ACCOUNTANCY—STATE BOARD OF—POWERS AND FEES.

“The practice of accounting™ defined.

2019

[}

Fees chargeable under sceticas 5 and G of the act creating the state board
of accowatancy.
Powers of board as to cecogaition of cortificates issued in other jurisdictions.

July J1st, 1908.

State Board of Accountancy, Coliimbus, Ohio.
GEN1LEMEN :—I desire to acknowledge the receipt of your letter, in which
you ask for the construction of certain parts of the “Public Accountancy” act,
passed May 9th, 1908,
You submit the following questions. In the congd.deration of section 1 of
said act you inquire:

tho

1. What constitutes the ‘“practice of accounting?”’
2. Is an accountant’s assistant or clerk ‘“‘in practice?”
2. Can an officer or employe of a corporation be “in practice?”

In the consideration of section 4 of said act you inquire:

1. “Is the board authorized to charge the same fee for certificates
issued under ‘waiver clauses,” sections 5 and 6 of the act?”

2. “If the board is authorized to make such charge for certificates
issued under sections 5 and 6, and requires that payment of fee of
twenty-five dollars be made at time of filing application, Us it authorized
to return such fee in case the applicant is, in the opinion of the board,
clearly ineligible under either of said sections?”

‘In the consiceration of section 5 vour hoard has adopted as a definition of

term “public accountant” the following:

“A public accountant is a person skilled in the affairs of commerce
and finance, and particularly in the accounts relating thereto, who
places his services at the disposal of the community for remuneration
and maintairs an office for the transaction of such business; whose time,
during the ordinary hours of husiness, is not entirely under the control
ol any one individual, firm or corporation.”

You inquire:

1. “Is the board authorized to adopt such definition as that quoted
ahove?”

2. “Can an accountant’s assistant or clerk (on a salary) be con-
sidered as being ‘a public accountant’ or ‘practicing the profession of
public acecunting,’ or can any person e considered as a public account-
ant who is nof actively engaged as such, either on his own individual
account or as a2 member of a firm?”

11—A. Gl
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3. “Is the board authorized to receive and consider applications
from, and issue certificates to persons who, while otherwise qualified,
do not maintain either an office or residence within the state of Ohio?”

4. “Is it necessary that the applicant shall bhave been engaged con-
tinuously in the practice of accounting for at least three years imme-
diately preceding the time of filing such application?”

In the consideration of section ¢ you furnish a list of states having similar
laws and you submit a list of incorporated accountant organizations empowered
by the British empire to confer the degree of “chartered accountant” (C. A.),
such title being “substantially equivalent” to that of certified public accountant
in the United States.

You inquire: ,

1. “Is the state board of accountancy authorized under section 6 of
the Ohio law to recognize the British degree of ‘C. A.’ as equivalent to
tho American degree of ‘C. P. A.” even though the Ohio law does not
specifically refer to the degree of ‘C. A.’ but does refer to degree issued
‘by or under the authority of a foreign nation? ”

2. “Is the board authorized to adopt as a part of its rules and regu-
lations, a clause providing that Ohio certificates will only be issued to
certified public accountants of other states (or the equivalent in foreign
countries) in the event that such state (or foreign country) accords
similar privileges to the holders of certificates issued by the Ohio
board?”

3. “Is the board authorized to adopt reasonable regulations in re-
spect to the issue of Ohio C. P. A. certificates to the holder of certificate
as chartered accountant (the British degrees), providing that the appli-
cant shall have been in individual practice in the United States for, say,
one to three years, and providing, also, that the British subject having
declared his intention of becoming an American citizen, shall-show such
declaration is bona fide; that he intends to carry out such declaration
within a reasonable time, or as soon as permitted by law?”

In reply to your communication, I beg to state that in the construction of
section 1 it is my opinion:

1. A person is “in the practice of accounting” when he is engaged in the
profession of keeping and examining accounts.

2. Whether an accountant’s assistant or clerk is engaged in the business of
the “practice of accounting” is a question of fact to be determined by the con-
sideration of his duties. If his duties pertain to the keeping and examination
of accounts and he devotes his time, while employed, to that business and not
to some other work as an assistant or clerk (such as writing or filing letters),
then he is engaged “in the practice of accounting,” and when so engaged for
a period of three years is entitled to take the examination. '

3. An officer or employe of a corporation may be engaged in the “practice
of accounting” if his duties pertain to that business; that is, if it is his duty to
keep and examine the accounts of the firm or corporation by which he is
employed.

In the construction of section 4 it is my opinion:

1. That the board is authorized to charge the same fee for certificates issued
under sections 5 and 6 as under section 4.

2. The board is not authorized to return the fee if the applicant is not

.

eligible under sections 5 and 6.
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In the construction oi section 5 it is my opinion:

1. The definition adopted ny the board is, in my judgment tso restrictive.
A person skilled in accounting, who is engaged in the husinces of examining
and auditing the accounts of the general publie, who applies his sk.1l to the
affairs of the community and to tiie kooks oi any person. firm or ccrporation
that may submit the same for accounting, is “practicing the proiession of
public accounting.” He may or may net work tfor an aceounting firm o he a
menil.er thereo;,

2. Whether or not an accecuntant’s arristant or clerk is “practicing the pro-
fession of public acecunting” in accordance with this conrtruction must Lo de-
termined from the proois presentedd.

3. The board is authorized to receive and cons’der all apnlications and
issue certificates to all persons who are qualified under the act, whether or noct
they maintain an office or residcenee within the siate of Ohio.

4. Section 5 reguires that the applicant shall have practiced the profession
of public accounting for at least three years prior to the fil'ng of the applica-
tion, but said section Cocs not spoeitically require that this term of practice
shall immediately precede the date of the filing of the application. I am thcre-
fore of the opinion that the provisions of this section are met if the applicant
shall have practiced his protfession for a period of thrce years at any time
beforo the filing of his application.

I the construction of section 6 it is my opinion:

1. That the bo:rd is authorized to recognize the British degrec of “char- .
tered accountant’ when conferred under the authority ot the British empire,
ir the board is satisfied that the siandard and requirements for such degrec
arc ‘‘substantially equivalent” tc those established DLy this act.

2., THhHe hoard is not authorized to adopt a rule that Ghio certificates will
only be issued to certified public accountants of other statcs in the event that
such state accords similar wrivileges, to the hLolders of certificates issued by
the Ohio board. The board may, however, satisfy itself that the standard anda
requirements of those states are equivalcent to thar required by the Chio law,

3. The board is nct authorized to adcpl a rule that holders of certifirates
oi “chartered accountants’” shall have been in individual practice in the Uaited
States for a definite time, nor that such person shaill show that he intends to
carry out his declaration of Leroming an American citizen. The hoard wonuld,
however, be authorized to revoke the certificate for his failure upon giving
notice.

In the construction aliove given it is assuimnerd that the applicants have ful-
filled all other requirements of law and possess the educational and other quali-
firations required by the act, and nothing in this opinion is to he construed os
preventing the board from satisfying itself that the statements contained in the
applicalions and proofs submitted are true and that every applicant possesses
the general and special education required by the standard preseribed in the aect,

Very truly yours,
W. H. Miunen,
Assistant Attorney Geieral,
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COMMERCIAL FERTILIZER CONTAINING MINERAL SUBSTANCE MUST
BE SO LABELED.

June 8th, 1908.

Hox. Tonomas L. CALVERT, Secretary Ohio State Board of Agriculture, Columbus,
Ohic.
Dear Sik:—I desire to acknowledge the receipt of your letter of June 6th,
in which you call attention to that part of section 4446a¢ of the commercial fer-
tilizer act, which reads as follows:

“And no false or misleading name, brand or trade mark shall be used
in designating any commercial fertilizer, or a name, brand or trade mark
indicating or denoting that the essential ingredients thereof were ob-
tained from bone or animal substance, when, in fact, the source of the
same was wholly or in part a mineral substance.”

You inquire whether or not brands designated as steamed bone, acidulated
bone, dissolved bone, etc., comply with the above provision when part of the
ingredients are obtained from rock phosphate or substance other than animal
matter.

In reply thereto I desire to say that, in my opinion, if the package contains
part mineral substance that fact should be designated in the branding. A Dbrand
containing dissolved bone and rock phosphate should be labeled so as to show
that fact, otherwise it will not comply with the requirements of the law.

Yours very truly,
W. H. MILLER,
Assistant Atltorney General.

STATE CONFERENCE OF CHARITIES AND CORRECTIONS--EXPENSE OF
PROBATE JUDGE IN ATTENDING MAY NOT BE PAID.

Tebruary 13th, 1908.

N

Hox. H. H. SHIRER, Secretary Board of State Charities, Columbus, Qhio.

Dean Sir:—In reply to your communication of February 4th, relative to
your authority to issue a certificate to a probate judge provided in section 656q,
I beg leave to say that it is not contemplated in the provisions of section 656a that
officers and persons other than those enumerated in said section, are to reczive
compensation for their attendance upon said conferences. And I am of the
opinion that the provisions for the payment of expenses in said section do not
apply to probate judges.

Very truly yours,
W. H. MILLER,
Assistant Attorney General.
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CHILDREN'S HOME-—-CONTROL OF INMATES.

lamates of chilidrei's hoiite rewiain wader coatrol of trustees watil age of
swrtecs  waless indeatured, when control of irvstecs evtewds vatil age of ma-
jority, although apprenticeship terininated hefore soch tine.

July 17th, 1808,

Hox. H. H, Smrer, Secretary DBoard of State Chorities, Coluabus, Ohio.
Dear Sin:—Your communication of July 13th is received, in which you sub
mit the following inquiries: :

“First. A boy has heen admitted to the county children’s home at
the age of fourteen years. This boy continues in the home unt.l he is
sixteen years old. Can the board of trustees legally retain this boy in
the home after he reaches this age, or do they have any legal jurisdiction
over him after that age?

“Second. A girl admitted to the children’s home at the age of ten
years is placed in a family home by articles of indenture. She is now
seventeen years of age and circumstances are such that it is absolutely
necessary that she be removed from the family home. Can the board of
trustees lawfully return this girl to the children’s home until some other
arrangement can be made for her, or does her removal from the afore-
said family home sever all authority and guardianship by the hoard
oi trustees from that time?”

In reply thereto I beg to say that section 932 of the Revised Statutes, as
amended April 24, 1908, is in part as follows:

*“All inmates of said home who by reason of abandonment, neglect
or dependence have been admitted, or who have becn by the parent or
guardian voluntarily surrendered to the trustees, shall be under the sole
and exclusive guardianship and control of the trustees during their
stay in said home, until they arrive at the age of sixteen years; and
it such child is placed out, indentured, or adopted, then such control
shall continue until such child shall become of lawful age.”

This provision expressly gives to the trustees of the children’s home the
sole and exclusive guardianship and control of all inmates until they arrive at
the age of sixteen years. It therefore foliows that when a boy who is an inmate
of a children’s home arrives at the age of sixteen the board of trustees of saill
home loses its guardianship and control over him,

The above section, however, provides that if such child is placed out, inden-
tured or adopted, that the guardtanship anid control shall continue until such
child shall become of lawful age.

1 am, therefore, of the opinion that a girl who has been indentured by the
trusrtees of a children’s home will remain under the control of said trustees until
she arrives at lawful age, and said trustees may, if it be deemed proper, return
such girl to th= children’s hame or make suclh: other arrangement as in their
judgment will be for the best interest of the girl.

Ycurs very truly,
W. H. MiLLER,
Assistaint Attorney Gencral.
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BOARD OF STATE CHARITIES—NON-RESIDENT INSANE—BIENNIAL
REPORT OF BOARD.

Board of state charities may not adinit to any of the state hospitals for the
insane an insane person confined in an institution of another state or territory,
except upon application of authcrities cf such institution and after transporta-
tion of such person into Ohio. :

Biennial report of board of state charities to general assembly should
be made November 15th, 1909.

September 29th, 1908.

Board or State Charities, Columtus, Ohio.

GENTLEMEN: —Yours of the 26th inst. requests an opinion of this department
upon the several inquiries therein presented. The substantial facts connected
with each of such questions are as follows:

Certain individuals in the first three instances cited have been committed to
various nstitutions and hospitals for the insane in other states, to-wit: The
Government Hospital for the Insane at Washington, D. C.; the Central asylum
at Lakeland, Ky., and the State hospital at Independence, Ia.

Your inquiry invites consideration of the act of the general assembly of the
state of Ohio, passed and approved May 9th, 1908 (99 O. L. 323, 326), which
gives certain authority in the matter of commitment of the non-resident in-
sane to the state hospitals of this state, and presents the question whether,
by virtue of the act above cited, the individuals now confined in the several
hospitals above named can be, by any action of your board, committed to any
of the Ohio hospitals for the insane.

The act in question has no extra territorial effect. It cannot be employed
for changing the status of any person confined in an asylum outside of the
state unless upon request of the authorities of such institution, and only then
according to the method provided in amended section 632¢ and 632b of the
Revised Statutes. In the three instances cited it must be assumed that the in-
dividuals were regularly committed to such institutions. An order made by
your board could not invalidate, vacate or set aside any procedure adopted when
such individuals were admitted to the institutions in question. The act makes
provision for those who have not gained legal residences in the state of Ohio
being admitted to any of the benevolent institutions of the state therein named,
when such persons are within this state. It provides no process for sending to
any other state institution for any individual confined therein, and therefore I
conclude that the act cannot apply to such persons. If the board of managers,
directors or trustees of such foreign institution request admission to a benevo-
lent institution of this state, of a person then confined in such foreign institu-
tion, such action niighl: present a case upon which your board might act. But
this does not seem to be contemplated by the questions you have presented.

The fourth instance presents facts showing that an application has been
made by the authorities of Cook county, Illinois, for the return to Ohio of an
inmate of the Jefferson insane asylum of Cook county.

This presents a different question from those preceding for the reason that
an application has been made by the proper authorities for such removal. In
connection with such instances as you have cited, existing sections governing such
institutions should be taken into consideration. Section 700 R. S. provides:

R :;7

“No person shall be admitted into either of the hospitals belonging
_to the state, except an inhabitgnt of the state, unless by joint resolution
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of the general assembly, whiech joint resolurion «hall specifically naue
the person to Le admitted; and no person shall he considere:d an inhab-
itant within the meaning of this chapt:r who has not resided within the
state one year next preceding the date of his or her application, and
no person is entitled to the benefits of the provisions except those whose
insanity has occurred during the time such persons have residerd within
the state.”

These provisions seem to forbid the authority of this board sending to any
other state for any insane person. If such insane person is brought within
the state by the friends of such person, free of expense to the board, I see no
reason why the application made by the authorities of Cooli county should not
ha acted upon by this board. In this class of cases observe that the require-
ments o1 section 632e¢ R. S. are not mandatory upon this board, but you are
permitted to exercise your discretion therein.

The further question presented by you involves the construction of section
658 of the Revised Statutes. The portion to which you specially direct our atten
tion is that which reads:

“The heard of state charities shall prepare for the use of the general
assembly a full and complete report of their doings during the preceding
biennial period.”

You state that in conformity with this arrangement you have prepared a
report for the biennial period ending November 15th, 1907, but, on account of
the change of the time of election of state officers, you desire to know whether
your next report shall be for the biennial period ending November 15th, 1909,
or for the year ending November 15th, 1908,

Section 172 R. S. provides that

“the fiscal year in all the departments of the state, the Lenevolent, cor-
rectional and other institutions of the state, the publiz works and public
buildings shall close on the 15th day of November annually; and all an-
nual reports from such departments and institutions shall be made with
reference to that date, ete.”

When the report of your board is prepared, as required by section
658 R. S,, it should 'nclude all of your doings during the hiennial period ending
November 15th, 1909,

Section 1 of article XVII of the constitution, as adopted November Tth, 1905,
provides that the election of state officers shall be held on the first Tuesday aiter
the first Monday of November in the even numbered yeuis., This requires the
election of members of the general assembly at such time,

Section 25 of article II of the Constitution of the state provides that all
regular sessions of the general assembly shall commence: on the first Monday of
January bienially. And it contains the further provision that the first session,
under the constitution, should commence on the first Monday of January, 1852
Computing the biennial periods from the said last mentioned date, the last ses-
sion, to-wit: that beginning on the first Monday of January, 1408, should be
considered as a regular session.

As the amendment to section 658 R. S. was evidently framed with the
intention of giving the general assembly a full and complete report of the
doings of ycur board during the bienniual period next preceding the session of
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the general assembly, it would seem to require that the ‘“biennial period” con-
templated by such amendment should be made to conform to the requirements
of section 1 of article XVII, and of section 25 of article II of the constitution
by making the biennial period expire with November 156th, 1909. This con-
struction should be adopted because of the requirements of the act of May 9th,
1908, amending section 645 R. 8. (99 O. L. 324), in which the following language
is used:

“The board of trustees or board of managers of the berevoleat and
correctional institutions shall biennially, after the close of the fiscal
year next preceding the regular session of the general assembly, make to
the governor 2 report of their proceedings during the two years, accom-
panied with the report of the superintendent and such others employed
in the institution, as they may deem important, ete.”

It is therefore apparent that section 568 and section 645 R. S., as amended
supra, in defining the biennial period in question, referred to the two years
next preceding the regular session of the general assembly The date of the
next regular session of the general assembly will depend upon the adoption of
the constitutional amendment submitlted to the voters this fall, but, pursuant
to the constitution and laws as now existing, said reports, for the use of the
general assembly, need not be made until November 15ta, 1909.

The foregoing, in my copinion, covers all guestions presented in yours of
the 26th inst.

Very truly yours,
W. H. MILLER,
Assistant Attorney General.

LOCAL OPTION—PRESCRIPTION.

Prescription for intericating liquors to be used for medicinal purposes re-
quired by search and scizure aci may noi be writien by a dentist; application
of law in townsShip, municipal and resideirce districts discussed.

January 16th, 1908.

Dr. H. C. BrowXx, Secretary Ohio State Board of Dental Examiners, Columbus,
Ohic.

Drar Sir:—I have given consideration to the following inquiry submitted by
you: Has a dentist the right to prescribe intoxicating liquors for medicinal
purposes under the local option and search and seizure laws?

This qguestion hinges upon the right of a pharmacist to sell intoxicating
liquors for medicinal purposes. The search and seizure act, as a whole, is in-
tended to be supplementary to the various local option acts, and the right to
sell on prescription, as conferred by the former act, is limited by the provisions
of the several local option measures.

The municipal local option act, commonly denominated the “Beal law,”
provides that:

Sec. (4364-20c¢). The phrase ‘intoxicating liquors, as used in this
act, shall be consfrued to mean any distilled, malt, vinous or any
other intoxicating liquors; but nothing in this act shall be construed to
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prevent the selling of intoxicating liquors at reiail by o regular druggist
for exclusively known medicinal, pharmacentical, scientifie, mechanical
or sacramental purposes; and when sold for medicinal purpeses it shall
be sold only in good faith, upon woritten prescription issued, signed and
dated in good faith by a reputable phvsician in active practice, and
the prescription used but once.”

The tcwnship local option law provides as follows:

“See. (4364-23). ® ® = Whoever sells, furnishes or gives away
any intoxicating I'quors s a2 Dbzverage, or keepe & pluce where such
liquors arc¢ kept for sale, given away or furnished, shall be fined not
more than five hundred dollars, nor less than five dollars, and im-
prisoned in the county jail nct exceeding six months; Lut nothing in
this section shall be construed so as to prevent the manufacture and
sale of cider, or sale of wine manufactured from the pure juice of tha
grape, cultivated in this state, nor to prevent (a) legally registered
druggist from selling or furnishing pure wines cr liquors for exclu-
sively known medicinal, art, scientific, mechanical or sacramental
purposes,”

The residence district local option law, known as the “*Jones law,” provides:

“Sec. (436G4-30g). * % # Nothing in this act shall be construed
to prevent the selling of intoxicating liquors at retail by a regular
druggist for exclusively known medicinal, mechanical, pharmaceutical,
scientific or sacramental purpose; and when sold for medicinal purposes
shall be cold only in good faith upon a written prescription, signed and
dated in good faith Ly a reputable physician in active practice, and the
prescription used but once. Such prescription shall contain the name of
the party for whom the liguor is preseribed, and divection for its use.”

Sections 14, 15 and 16 of the so-called “search and seizure” act, sections
(43G4-30za) to (4364-30z¢), inclusive, of the Revised Statutes, do not, in my
judgment, scrve to broaden the provisions of the toregoing sections.

Under the municipal and residence district local option acts it is c¢lear to
me that a druggist may not fill a prescription written by a dentist. The words
“reputable physician in active practice,” as therein used, cannot, I think, he
construed to apply to dentists for the reason that I am unable to find any defi-
nition of the word physician that is broad enough to .nclude hoth professions.
The principle that the language of a proviso in a criminal statute is to he 1ib-
erally construed in favor of the accused (Lewis’ Sutherland Statutory Con-
struction, section 356), can only apply when the construction contended for s
possible,

In the case of the township local option law, it would appear that sales
for medicinal purposes need not be made upon preseription.

Section 15 of the “search and scizure” act, however, provides that:

“Any person who * # 2 ghall sell intoxicating liquors for medic-
inal purposes except on written prescciption shall be fined not less than
fifty dollars nor more than five hundred dollars.”

While, in my judgment, this latter provision operates to make a prescription
necessary in territory “dry” under a township election, it docs not, nor does
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any portion of the contents of this or related sections make it necessary that
such prescription should be signed by a physician. My understanding is that
the word “prescription” applies to a written recommendation issued by a dentist
as well as to a similar paper prepared by a physician. The section under
consideration being a criminal section, the exception therein would have to be
construed liberally in favor of the accused.

) In my opinion, therefore, a prescription written by a dentist may not be
filled in a drug store located in territory “dry” under the municipal and resi-
dence district local option laws; but such prescription may lawfully be filled
at a drug store located in a “dry” township. However, it was quite evidently
the intention of the legislature to provide that prescriptions for intoxicating
liquors to be used for medicinal purposes should be written by physicians as
distinguished from dentists in all cases, and I believe that it would be a violation
of the spirit of the township local option law for a druggist located in “dry”
territory to fill a prescription written by a dentist.

Very truly yours,
Wabe H. Briis,
Attorney General.

STATE DENTAL BOARD—ADMISSION TO EXAMINATION—SALARY
OF SECRETARY.

State dental board may accept from applicant for cxamination evidence of
graduation from dental college other than that embodied in a diploma,; powcr
of board in this respect defined.

Secretary of state dental board cntitled to per diem fce as member of board,
iry addition to salary as secretary.

May 16th, 1908.

Dr. F. R. Cuapraax, Secretary Ohio State Dental Board, Columbus, Ohio,

DeAn Sir:—You advise me that the date of the next examination of appli-
cants for registration by your board has been fixed at the 16th of June, 1908;
that the commencement exercises of the University of Michigan will take place
on the 18th of June of the same year; and that an application has been made
for admission to the examination by certain students who are now in the last
yvear of the course in dentistry at that university. You desire my opinion as
to whether your board may admit these persons to the examination referred to.

Section 9 of the act of April Tth, 1908, regulating the practice of dentistry
in this state provides that:

“Kach nerson who desires to practice dentistry in this state shall
# % present evidence satisfactory to the board (referring to the state
dental Board) that he is a graduate of a reputable dental college as
defined by the board.”

The primary meaning of the word “graduate” is, as defined by Webster,
“one who has been admitted to a degree in a college or university.” Scholastic
degrees are universally evidenced by diplomas and are said to be conferred
upon the delivery to the graduate of such a document by the proper officer of
the institution conferring the same. However, the diploma itself is merely
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evidence of the degree. It is, to be sure, the best evidence. But, if we assume
that a degree may be earned and the candidacy for such a degree approved by
the governing body of a college or university prior to the time fixed for the
formal ceremony of conferring degrees known as ‘‘commencement,” it would
follow that there might be evidence of graduation other thau the diploma itself.
‘Whether or not the practice of a particular college or university permits the use
of such other evidence is a question of fact.

The language above quoted is significant in that by inference it assumes the
existence of evidence other than a diploma and cenfers upon the board the dis-
cretion to determine the sufficiency of such cvidence.

The board is not required to admit to the examination upon “diploma” only;
that word does not appear in the section quoted as it does in the act regulating
the practice of medicine and surgery. The board has power, under section 3 of
the act, to make reasonable rules and regulations, and in matters of this sort
whatever action is taken should be by the adoption of a uniform rule. In my
judgment the board has the power to adopt a rule defining what shall constitute
evidence of graduation sufficient to admit to the examination; they may not by
such rule, however, admit persons whose course has not been completed, or
whose candidacy for a degree has not been approved by the governing body of
the institution.

A liberal construction of the act, such as that suggested, is, it seems to me,
demanded by a consideration of the purpose of the law as well as the language
of the particular section. (People v. Eichelroth, 78 Cal. 141.)

If, therefore, in the case submitted by you the board sees fit to prescribe
a rule to the effect that in case an ‘applicant presents evidence that he has
completed a course at a reputable dental college, that he is a candidate for a
degree therefrom, and that his candidacy has been approved by the trustees, re-
gents or faculty of such college, so that no step in his graduation remains to
bae taken save only the formal conferring of his degree, such applicant may be
admitted to the examination, the board would, in my judgment, be acting within
the scope of its powers. If the applicants from the University of Michigan
could conform to ihis rule they might be admitted. I may remark, however.
that the board has power, if it sees fit, to require the presentation of a diploma
in every case and thus to exclude these applicants.

You inquire, also, whether, under section 5 of the dental law, the secretary
of the state dental board is entitled to receive compensation as a member, in
addition {o such salary as may be fixed by the board for him as szcretary. The
secretary is required by section 3 to be a member of the board. While the
question is not free from doubt, I am of the opinion that the secretary is en-
titled to compensation as a member of the board, in addition to salary as the
secretary.

Very truly yours,
Wanr H. ELLs,
Allorney General.

CRIMINAL LAW—CONSTRUCTION OF DENTAL REGISTRATION ACT:

Registered dentist, not a gradvote, may laiwcfully use prefix “*Dr.’ in con-
nection with his name.
June 23rd, 1908.

Dr. F. R. Cuarnax, Secretaiy Oliio State Deatal Beard, Colvinbus, Ohio,
Dear Sir:—I beg to acknowledge the receipt of your recent letter, in which
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you inquire whether a registered dentist who is not a graduate of a dental col-
lege violates the act of April 7th, 1908, by prefixing to his name the title “Dr.”
Section 22 of the act provides, in part, that:

‘“Whoever * #* * agsumes a title, or appends or prefixes to his
name letters which falsely represent him as having a degree from a

legal dental college * * * ghall be fined, etc.”

In my judgment this use of the prefix “Dr.” by a registered dentist does not
violate the above provision. If registered without being a graduate he must
have been a legal practitioner as defined by section 4404 of the Revised Statutes.
I assume that the prefix “Dr.” was, before the enactment of the original regis-
tration act, in general use by dental practitioners regardless of educational qual-
ifications. While, strictly speaking, the title is one that belongs to the holders
of scholastic degrees only, yet it is well known that its popular use has never
been limited to that class of persons.

This section is a criminal section and is to be strictly construed. I do not
believe that a court would hold that the use of a prefix wAhich, for generatons,
has popularly signified qualification to practice a profession, merely, would con-
stitute a representation that the user was a graduate; and if it should be held
that the cquestion of false representation is for the jury and not for the court,
T believe that it would be practically impossible to convict a person charged
with so using the term “Dr.” under this section. The use of this word by an un-
licensed person is, of course, an offense under section 18 of the act. That sec-
tion doss not make such use dependent upon false representaiion, and a dental
graduate may violate that section, though holding a diploma which confers the
degree of doctor of dental surgery. The distinction between the two sections
is clear.

Yours very truly,
Wane H, ErLnis,
Atiorney General.

FISH AND GAME LAWS—TRIAL BY JURY.

There is no right of trial by jury in prosecutions under fish and game laws
in which imprisgnment is not a part of the sentence which may be imposed.

July 3rd, 1908.

GENERAL Joux C. Srraxs, Chief Warden Ohio Fish and Game Commission, Co-
lumbus, Ohio. *

Drar Sik:—In vour letter of July 3rd you ask whether a jury trial may he
granted in the cases of offenses under sections 22 to 56, both inclusive, of the
present fish and game law.

‘Although section 5, article I, of the constitution provides that ‘“the right of
trial by jury shall be inviolate,” the courts all agree that this section means the
right of trial as it existed at the time of the adoption of the constitution. Under
the common law many more cases were decided without a jury than today.

“The doctrine of the common law, that fines for such minor offenses
could be fmposed and collected, without the intervention of a jury, and
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by magistrates who had no jurisdiction in the trial of jury cases, is
abundantly established by many cases and text writers. Indeed, the doc-
trine is nowhere denied.”

“A statute which authorizes a penalty by fine only, upon a sum-
mary conviction under a police regulation, or of an immoral practice
prohibited by law, althouzh imprisonment, as a means of enforcing the
payment of the fine, is authorized, is not in conflict with eithier section
5 or 10 of article T of the constitution, on the ground that no provision is
made for a trial by jury in such czses.” Invood v. State, 42 0. S, 186.

See, also,

Markle v. Akron, 14 Ohio 114,
Wightman v. State, 10 Ohio 452,
Thomas v. Ashland, 12 O. S. 124,

“The constitutional limitaticn as to trial by jury is on the power to
abridge, and not on the power to extend, the right of trial by that
meihod.” Gunsaullus v. Pettit, 46 O. S. 2§.

Since imprisonment is no part of the penalty imposed under sections 22 to
56, both inclusive, of the present fish and game laws, and since the legislature
has not extended the right of jury trial to such cases I am of the opinion that
no jury triatl is permitted under this section.
Respectfully submitted,
Jorx A. ALBURN,
Assistant Attorncy General

FISH AND GAME LAWS—SUSPENSION OF SENTENCE.

Senlence imposed under fish and gaine laws nay not be suspended under pro-
bation act, 99 0. L. 339: fish and gaine comutission has sole power of suspension
anc remission.

August 21st, 1908.

TENERAL JouN C. SpeAKs, Chief Warden Fish and Game Conmission, Colunbus,
Ohio.

Dear Sik:—In your recent communication you ask whether a justice of the
peaco or other officer having jurisdiction in fish and game cases has authority
to suspend or remit fines or to place the defendant upon probation, and you
further ask what proceedings should be instituted in case such officer has no
such authority to suspend or remit fines, in order to compel him to collect the
fines assessed and forward the same to the president of the fish and game com-
mission, as nrovided ip section 71 of the fish and game laws.

Section 7 of the fish and game code, apnroved May 9, 1908, entitled “An
act to revise and consolidate the laws relating to the appointment, powers and
duties of the commissioners of fish and game™ (99 0. L. 364), provides:

“Whoever viclates any provision of ¢ccetions twenty-one to fifty-six,
both inclusive, shall he fined not less thiau twenty-five dollars nor more
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than two hundred dollars, and the costs of prosecution, and upon default
of payment of fine and costs shall be committed to the jail of the
county or to some workhouse, and there confined one day for each one
dollar of fine and costs against him. He shall not be discharged or re-
leased therefrom by any board or officer except upon payment of the por-
tion of the fine and costs remaining unserved or upon the order of the
commissioners of fish and game; provided, that for a violation of section
fifty-eight the defendant sball be fined as above prescribed or impris-
oned not less than thirty days nor more than six months, or both.”

Section 71 of the same act provides that:

“All fines, penalties and forfeitures arising from prosecutions, con-
victions, confiscations, or otherwise under this act (unless otherwise di-
rected by the commissioners of fish and game), shall be paid by the officer
before whom the prosecution is had or by whom the fine is collected, to
the president of the commissioners of fish and game, and by him paid
into the state treasury.”

Section 79 of the same act provides that whoever violates any provisions of
section 78 “shall not be discharged therefrom by any board or officer except upon
payment of the portion of fine.-and costs remaining unsatisfied by service therein
or upon the order of the commissioners of fish and game.”

I understand that attempts have been made to suspend sentences in fish
and game cases under authority of the following provisions of an act approved
May 9, 1908, entitled “An act to provide for probation for persons convicted of
felonies and misdemeanors, (99 O. L. 339):

“Section 10. In all cases where the sentence of the court or mag-
istrate is that the defendant be imprisoned in a workhouse, jail, or
other institution except the peniteniiary or the Ohio state reformatory,
or that the defendant be fined and committed until said fine be paid,
the court or magistrate, at its discretion, may suspend the execution of
said sentence and place the defendant on probation, and in charge of a
probation officer named in such order, in the following manner:

“l. In case of sentence to a workhouse, jail or other correctional
institution, the court or magistrate may suspend the execution of the
sentence and may direct that such suspension continue for such period
of time, not exceeding two years, and upon such terms and conditions
ag it shall determine.

“2. In case of a judgment of imprisonment until a fine be paid, the
court may direct that the execution of the sentence be suspended on such
terms as it may determine and shall place the defendant on probation to
the end that such defendant may be given the opportunity to pay the
fine within a reasonable time; provided, that upon the payment of the
fine being made, judgment shall be satisfied and the probation cease.”

It is to be noted that under this act, where imprisonment is not a part of
the penalty the magistrate may not suspend the execution of the sentence,
hut may only give the defendant a reasonable time in which to pay the fine. It
such fine is not paid within a reasonable time, it is the duty of the magistrate
to commit the defendant.

I am of the opinion that the provisions of the suspension and probation act
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above quoted, being general in their nature, shouid yield to the provisions of
the fish and game act, which are specifically applicable to a particular class of
cascs.

Lewis’ Sutherland on Statutory Construction, section 346, states the prin-
ciple involved as follows:

“IWhere there is an act or provision which is general, and applicable
actually or potentially to a multitude of subjects, and there is 2lso another
act or provision which is particular and applicable to one of these sub-
jects, and inconsistent with the general act, they are not necessarily so
inconsistent that both cannot stanitl, though contained in the same
act, or though the gereral law were an independent enactment. The
general act would operate according to its terms on all the subjects em-
braced therein, except the particular one which is the subject of the spe-
cial act. That would be deemed an exception, unless the terms of the
later general lJaw manifested an intention to exclude the exception. If
the general and special provisions are in the same act, or passed on
the same day in separate acts, or at the same session of the legislature,
the presumption is stronger that both are intended to operate.”

Since both of these acts were passed upon the same day, it cannot be
doubted that the provisions of the fish and game act, being specific, should pre-
vail over the general provisions of the other act, and justices and other officers
have no authority to suspend sentence in such cases or to place the defendants
upon probation. In addition to the above matter set forth, I find from an in-
spection of the senate journal, house journal and records of the governor's office,
that the fish and game code was passed by the senate and by the house, was
signed by the president of the senate and the speaker of the house, and alsu
signd by the governor, each step being taken after performance of the same
act in regard to the law providing for the suspension of sentences and probation;
and I belicve that the provision of article II, section 16, as to the governor, “if
he¢ approves he shall sign said bill and thereupon said bill shall be law,” makes
the act last signed, in this case the fish and game code, prevail over the act
previously signed.

Magistrates may be compelled by mandamus to execute sentences imposed
by them and are liable on their bond for a loss to the state through their
failure to properly transmit fines in fish and game cases to the fish and game
commission.

Very truly yours,
W. H. MILLER,
Assistaint Atturney General

LAND OWNED BY VILLAGE FOR WATERWOCRKS .PURPOSES IS EXEMPT
FROM TAXATION.

January 21st, 1908.
Du. C. O. Pronst, Secretary State Boaird of Health, Colitinbus, Ohio.

Dean Sit:—Acknowledging the receipt of yours of the 13th inst., I ez to
fay that where a village purchases land surrounding the intake of the water
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system, such purchase being necessary in order to protect the purity of the
water supply, the land so acquired is exempt from taxation pursuant to the
provisions ol section 2732 Revised Statutes.
Very truly yours,
Wabe H. ELuis,
Atlorncy General.

BOARD OF HEALTH—APPOINTMEN'T.

Appointments to membership on local hoard of health not invalid because
made after time specified in scetion 223 3. C.

March 6th, 1908.

Dr. C. O. ProBsT, Secretary State Board of Health, Columbus, Ohio.

Dear Sik:—Replying to yours of the drd inst., 1 beg to say that in the
instance cited by you the mayor had no authority to set aside the appointment
of the board of health and appoint a new board of five members upon the
ground, as given by him, that all appointments made since 1903 were illegal
because not made at the time specified in section 223 of the municipal code.
The failure to appeint at this specified time did not invalidate the gppointments
which had been made and could not destroy the right of the appointees to
serve the term for which they were appointed.

Yours very truly,
Wane H. ELL1s,
Attorney General.

STATE BOARD OF HEALTH—PRINTING.

Printing for state board of health must be done under direction of super-
visor of public printing.

May 2T7th, 1908.

Dr. C. O. ProBsT, Secretary State Board of Health, Columbus, Ohio.

Dear. Sir:—I have your letter of May 25th, in which you inquire whether
the state board of health is, since the enactment of house bhill No. 1268, obliged
to defray the expense of printing out of one of its appropriations as heretofore,
or whether such printing is now to be done by the supervisor of public
printing.

Replying thereto, I beg to state that section (409-33), being section 9 of the
act establishing the state board of health as originally enacted, made a special
appropriation for printing. This provision being especially made, of course
superseded the general provision contained in the act providing for the office
of supervisor of public printing, and its specific effect was to take from the
duties of the supervisor a matter that otherwise would have come within his
provincee.

KNow that the special provision ahove referred to has heen repealed, I am
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of the opinion that the general provision applies to the printing for the de-
partment of the state board of health. No one would seriously question that
the board is an ‘executive department” within the meaning of the language
used in sections 312, et seq., being the act relating to the supervisor of public
printing. The various police and regulative powers imposed upon the board
to be exercised in the name of the state would impel to this conclus.on were
there no other similar considerations. I conciude, therefore, that printing for
the department of the state board of health is, under the law as it is at present,
to be done under the direction of the supervisor of public printing.
Yours very truly,
‘W. H. MILLER,
Assistant Attorney General.

MATERNITY HOSPITAL—ATTENDANCE AT BIRTHS.

Midwife may attend births in materity boarding houses and lying-in hos-
pitals regulated by act in 99 0. L. 13.

June 6th, 1908.

Dg. C. O. Prosst, Secretary State Board of Health, Columbus, Ohio.

DeAR Sii:—I have your letter of June Hth, in which you request my opirion
as to the right of a midwife to attend births in maternity boarding houses and
lying-in hospitals which are regulated by the act approved February 18th, 1908,
99 0. L. 13.

You direct my attention particularly to the language of section 4 of the act
referred to, which provides as follows:

“Every birth which takes place in such maternity boarding house
or lying-in hospital shall be attended by a legally (ualified physiciay,
who shall forthwith report the fact of such birth to the board of health
of the city, village or township in which such maternity boarding
house or lying-in hospital is located.”

In my opinion the phrase, “legally qualified physician,” as therein used, is
to be given a meaning broad enough to include registered midwives.

Section 4403¢ R. S. provides for the registration of members of this pro-
fession and authorizes them to practice the same cxcept as to certain abnormal
conditions.

The intent and purpose of the section ahbove quoted is to provide a method
for reporting births in such places by a legally responsible person. This pur-
pose is consistent with that of the entire act, as expressed in the title thereof,
which is: “An act to regulate the establishment, maintenance and inspection
of maternity boarding houses and lying-in hospitals.”

Having regard, then, to the general purpose of the act, and the particular
purpose of the section quoted, I conclude that a midwife may attend births
wherein the abnormal conditions excepted by section 4403e are not present, and
which take place in maternity boarding houses and iying-in hospitals.

Yours very truly,
W. H. MILLER,
Assistant Attorney General.
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RIVERS AND WATER COURSES—POLLUTION OF—MUNICIPAL
CORPORATIONS.

Municipal corporation may not, withoul exercising the right of eminent
domain, and excepting by prescription, empty its sewags into a stream to the
injury oy lower riparian proprietors; in no case may a public nuisance be thus
created; redress of such injuries and restraint of such nuisances bolth as io
navigable and non-navigable streams, may be obtainel in state courts; pro-
cedure therein.

July 2nd, 1908.

Dg. C. O. ProssT, Secretary State Board of Health, Columbus, Ohio.

Drar Sir:—I beg to acknowledge the receipt of an inquiry presented by
your department which, in substance, is as to the right of a municipality to
pollute a navigable stream by the introduction of its sewage therein, and also
the proper jurisdiction to invoke to prevent such pollution.

A review of the statute law of this state compels the conclusion that no
right has ever been conferred upon the municipalities of the state to drain
their sewage into any stream unless the same has been duly appropriated for
that purpose. The many acts of the general assembly vesting in the state board
of health and the various local boards of health authority to provide against
the creation of nuisances is proof of such statement. In addition to the
powers conferred upon such boards by section 2122 R. S. and related statutes,
and which deal, in the main, with the relation of such boards to individuals
and private corporations, should be mentioned the full and ample powers con-
ferred upon the state board of health by the act of the 77th general assembly,
entitled “An act to authorize the state board of health to require the purifica-
tion of sewage and public water supplies and to protect streams against pollu-
tion.” (99 O. L. 74.) :

So far as the statute law is concerned, no authority is thus conferred by
the general assembly whereby a municipality can claim the right to contaminate
any stream of the state.

‘With regard to the decisions of the supreme court of this state, the citation
of the most important authorities bearing upon this proposition is contained
in the report of the case of the city of Mansfield v. Balliet, 65 O. S. 451. In
substance the court therein held, where a municipal corporation, without a
legal appropriation in which the riparian owner is afforded an opporfunity to
obtain compensation, causes its sewage to be emptied into a natural water
course, thereby creating a nuisance, inflicting special and substantial damages
upon such property, it is liable to an action for the damages so sustained. In
this opinion the early case of Rhodes v. City of Cleveland, 10 Ohio 160, was
approved and followed. This opinion was afterwards distinguished by the
supreme court in the decision of the case of the City of Cleveland v. Standard
Bag and Paper Company, wherein the court announced that when a part of a
stream of water being wholly within & municipal corporation, so that none but
its residents are thereby affected, is generally devoted to the purpose of an
open sewer for more than twenty-one years, as against a riparian owner who
contributes to and acauiesces in such use, it becomes charged with a servitude
authorizing its like use by other riparian owners.

Also, in the case of the City of Mansfield v. Bristor, 76 O. S. 270, the
same court announced, where a drain laid by property owners in a public
street under permission from the city, empties into a natural stream, and
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thereafter, witiout express license irom the city, is used as a sewer to dis-
charge sewage into the strezm to the injury of a lower riparian owaer, the
drain is 2 nuisance and the city is liable for negligence in not ahating it.

Aany other opinions cf our own courts could be given bearing upon this
question, bhut it is sufficient to say that tlie rights thus passed upon are largely
personal as conecrning riparian ovners and, ay amainst them, a right by pre-
seription, or by common usage, for more than twenty-one Yyears, has heen
sustained.

But in so far as the question presented by yo r department is concerned,
it. contemplates thie right of a municipality to so nollute a stream as to create
thereby o common nuisance and render the waters of such stream unfit for
domestic use. INo municipality nor the public in general can ever acquire the
right to create and maintain a nuisance or to indulge in such acts and practices
as would Lo detrimental to the public health. The same rule follows whether
the stream so polluted be navigable or non-navigable. (Woodruff v. Mining
Co., 18 Fed. Rep. 753.)

These are gcneral nrinciples and have been fully sustained by both the
state and federal courts:

Smith v. Deniff, 50 L. R. A. 737.

Peterson v. Sants Rosa, 119 Calif. 387.

Dwight v. Hager, 150 I1l. 273.

Robb v. LaGrange, 158 IIl. 21.

Chapman v. Rochester, 110 N. Y. 273.

Bolton v. New Rochelle, 84 Hun 281.

O’Brien v. St. Paul, 18 Minn. 176.

Moody v. Saratoga Sprs., 17 App. Div. N. Y. 207.
Joplin Consol. Mining Co. v. Joplin, 124 Mo. 129.
Platt Bros. & Co. v. Waterbury, 48 L. R. A. 691.
Owens v. Lancaster, 182 Pa. St. 257.

Second. The second question requires an examination of the jurisdiction
over mnavigable streams vested in the congress of the United States and in
the legislatures of the several states. If the question contemplates making an
application of the rules of law to the Ohio river and kindred streams it will
be observed by the legislation of congress bearing thereon that the control
over such streams by congress is merely to insure open navigation, free from
obstrucfions or anything which might interfere with some express federal power.
It was said by the U. S. district court for the district of California, in Wood-
ruft v. North Bloomfield Giravel Min!ng Co., 18 Fed. Rep., 753, that (quoting from
paze 7T00):

“As to congress it might be sufficient to s=uyv that it has no
authority whatever to say what shall or shall not constitute a nuisance
within a state, except so far as it affects the public navigable waters,
and interferes with interstate or foreign commerce, or ohstructs the
carrying of the mails. TUnder its anuthority to regulate commerce be-
tween states and especially post roads, congress may doubtless declare
and punish as such, the obs?ruction of the navigable waters of the state,
as o nuisance to interstate and foreign commerce, and there its
authority ends.”

This authority of congress is evidenced, in part, by the acts of September
19, 1890 (26 Statutes at Large 453), of August 18, 1894 (28 Statutes at Large
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363), and of March 3, 1899 (30 Statutes at Large 1153). These, in substance,,
all declare it to e unlawful to throw, discharge or deposit from or out of any
craft of any kind, or from any shore, wharf, manufacturing establishment or
mill of any kind, any rcfuse matter of any kind or description whatever, into
any nav.gable water of the United States, or into any tributary of any naviga-
ble water, whereby navigation shall or may be impeded ¢ obstructed.”

Regarding the title to such waters and the soils under them, the supreme
court of the United States early decided, in the case of Martin v. Waddell, 16
Peters 410, that:

““When the Revolution tcok place the people of each state them-
seives became sovereign, and in that character hold the absolute right
of all navigable waters, and the soils under them, for.their own com-
mon use, subject only to the rights surrendered Dy the constitution.

“That the right of eminent domain over the shores and the soils
under the navigable waters, for all municipal purposes, belong exclu-
sively to the states within their respective territorial jurisdictions, and
they, and they only, have the constitutional power to exercise it.”

The rule as announced by our own supreme court is that:

“He who owns the land on both banks of a navigable river owns
the entire river, subject only to the easement of navigation.”
‘Walker & Fulton v. Board of Public Works, 16 Ohio 540.

The same rule was held applicable to a stream .not navigable. (Benner v.
Blattee, 6 Ohio 504. This doctrine was reaffirmed in Lamp v. Ricketts, 11 Ohio
311. These cases make no discrimination as to rivers, whether navigable or
not, but, in fact, hold that there is no difference in the ownership of the bed
of such rivers. (People v. Canal Appraisers, 33 N. Y., citing page 489.)

It is thus apparent that, as to the pollution of navigable streams by mu-
nicipalities, the federal government does not assume to control, or in any way
regulate the same, but recognizes the jurisdiction of the several states so to do.
This is in keeping with the well-recognized doctrine regarding the police powers
of the states. All such legislation is predicated upon, and is the outgrowth of
the police power, and, concerning its exercise, the supreme court of the
United States has said: .

“The police power is inherent in the several states, and is left with
them under thc federal system of government, and may always be ex-
ercised by state legislatures. It follows that the federal government
cannot exercise any police power within the several states, but can ex-
ercise such power only where the authority of congress excludes,
teritorially, all state legislation.” (U. S. v. DeWitt, 9 Wallace (U. S.)
41; Slaughter House cases, 16 Wallace (U. S.) 36; Munn v. Ilinois, 94
U. 8. 113)

It is thus apparent that the statutes of Ohio, regarding fhis question, apply
equally to navigable and to non-navigable streams. They extend the jurisdiction
of any municigal corporation so as to prevent the pollution of its water supply
for a distance of twenty miles beyond the corporation limits. The act itself
prescribes a penalty against any person polluting any running stream of water
which is used for domestic purposes by any municipality, of a fine of not less
than $5.00 nor more than $500.
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The municipalities need not rely upon the criminal jurisdiction of the
state courts to thus protect their water supply, bnt may proceed in the court
of common pleas of the proper county, for an injunction to restrain any person
or corporation from so polluting any such stream.

I therefore conclude that the court of common pleas is the proper juris-
diction in which to ask for equitable relief against such acts, and the criminal
jurisdiction can be invoked either by indictment of a gi,nd jury, or, in the
first instance, before an examining court.

Yours very truly,
Wapc H. ELL1s,
Attorney Qeneial.

BOARD OF HEALTH—LOCAL—JURISDICTION OF, TO CONSTRUCT
: SEWER.

Township board of health way not coastruct sewer within limits of in-
corporated village.

July 16th, 1908.

State Board of Health, Columbus, Ohio.

GENTLEMEN:—I beg to acknowledge the receipt of yours of the 14th inst.,
requesting an opinion upon the following question:

“Have township trustees or the township board of health aulhority to con-
struct sewers in a village within the township and pay for the same from the
township funds?”

In my opinion such power is not conferred upon the hoard of township
trustees. Pursvant te section 2117, Revised Statutes, the trustees of the town-
ship shall constitute a township board of health, which shall be for the town-
ship ocutside of the limits of any city or village. Such boards possess the
sama powers and have the same duties imposed upon them as are imposed or
granted to boards of health in cities or villages, but in this grant of power
to such Lioards of health, the exercise of the same is limited to the township
cutside of the limits of any city or village. As the various villages and cities
have similar authority .and are required to maintain hoards of health, it cannot
bo presumed that thc township trustees can trespass upon the authority other-
wise vested in village officers. This it made apparent by the powers conferred
upen the state board of health by section (409-25) R. S.

With regard to the construction of sewers and the disposal of sewage, the
state board of health, when called upon by the state or local governments, and
municipal or township Loarcs of health, shall investigate and report to the
local officers thereon, and the local officers are forbidden to introduc2 a system
of sewerage unless the same shall have been submitted to and received the ap-
proval of the state board of health.

The subject of sewers has heen left by the municipal code (paragraph 19
of section 7 M. C.. (section (1536-100) R. S.) to councils in villages and to the
boards of public service in cities (section 140 M. C.). The power thus conferred
upon such officers in villages and ecities respectively is full and ample “to open,
construct and keep in repair sewage dispesal works, sewers, ete.”

A special provision regarding the construction of sewers in counties (section
(4510-67), ete., R. S.) also lends fores to the argument thut within their re-
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spective jurisdictions the local officers, in whom is vested the authority over the
subject of sewers, have entire charge thereof to the exclusion of all other officers.
Exception is made, as heretofore pointed out, in favor of the state board of
health, and also in favor of local boards of health under circumstances where
nuisances are created, to abate the same, but the power does not exist in local
boards of health to create against the city or village any liability for the con-
struction of a system of sewerage, for that authority is vested in officers other
than the boards of health.
Yours very truly,
SaurHg W. BENNETT,
Special Counsel.

BOARD OF HEALTH—LOCAL—NUISANCE.

Local board of health may proceed agdinst nuisance existing in public
street.

July 31st, 1908.

State Board of Health, Columbus, Ohio.

GENTLEMEN :—Yours of the 28th inst. presents the following question to this
department for an opinion thereon:

A puisance exists in the main street of a village, caused by a pond
of stagnant water, which emits disagreeable odors, and the village coun-
cil has refused to establish a grade and remove this water. You inquire
whether the board of health or any other authority has power to compel
council to take the necessary steps to abate this nuisance, and, if so,
what procedure should be followed?

This question is substantially answered in the opinion rendered your de-
partment of even date regarding the powers of village boards of health and
village councils. The village board of health need not await the action of the
council thereon, but it can proceed pursuant to the provisions of section 2118
R. S, and adopt an order or regulation covering this particular subject, and, after
the same has been duly adopted, advertised and recorded, it can be enforced
as other ordinances of council or orders or regulations of the board of health,
pursuant to the provisions of section 2120 R. S. Such order or regulation, when
duly made by the board of health, may be served upon the proper officer of the
municipal corporation, and he will be required to obey the same.

Very truly yours,
W. H. MILLEER,
Assistant Atltorney General

VILLAGE—WATER SUPPLY.

Village council or board of health inay prohibit residents of municipality
from obtaining water from contaminated source of supply.

July 31st, 1908.

State Board of Health Columbus, Ohio.

GENTLEMEN:—] beg to acknowledge receipt of yours of the 28th inst., pre-
senting a question for determination by this department regarding conditions
existing in the village of Put-in-Bay, Ohio. Your advices are as follows:
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The village of Put-in-Bay desires to install sewers and a public
water supply, beth of which are needed. They are now building the
sewers, but do not have money ¢nough to put in a new water supply at
this time. They believe tais could be managed by contracting with some
water company, provided this company could Le givea the exclusive
right of furnishing water to the village. At the present time consid-
erable water is being pumped from the bay at the boat landings, and
this water is greatly pclluted with sewage and is not safe for domestic
purposes. Has the council power to coutraci with a piivate company
to supply water from a pure sourcc, and can it prohibit anyone fur-
nishing water that is polluted or in danger of being polluted?

The village may contract with a water company for supplying with water
the streets, lands, lanes, squarcs and public places within such village. (Sec-
tion 3551 R. S.) This power also includes the further purpose of supplying the
citizens oY such village with water for such time and upon such terms as may
be agreed upon. (Section 2434 R. S.) The contract ordinance may also provide,
either through its village council, or through its beard of health, by ordinance,
order or regulation that the citizens of the village shall be forbidden from
taking water from the bay at the boat landings for domestic purposes or
from any other place where the same is or may be polluted with sewage.
Such provision can be enforced by a penalty feature attached to such ordinance,
order or regulation making it a misdemeanor to violate the provisions of such
ordinance, order or regulatiop.

Very truly yours,
W. H. MILLER,
Assistant Attorney General

BOARD OF HEALTH—VILLAGE—SEWERS.

Village board of health may by vegulation compel private owners to con-
necé with public sewcerage system.

July 31st, 1908.

Statec Board of IHealth, Columbus, Ohio.
GexTLEMEN :—You have presented an inquiry in yours of the 28th inst. which
is as follows:

“Has a village council authority to pass and enforce an ordinance
providing that all premises'having connection with the public water
curply, or having a private water supply that permits of the intro-
duction of modern nlumbing, should make connection with o new system
of sanitary sewers, regardless of existing methods of disposing of house
drainage?”

I assume from the statement involved in the foregzoing question that the
village under consideration has adopt:d a system of sanitary sewers and that
the same have heen constructed and are now in use. It this is correct, and
if it is neressary to protect the health of the community, the council or the
village board of health can provide by ordinance or resolution that all
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houses and buildings so situated, as described in the foregoing question, shall
be compelled to connect the house drainage with such system of sanitary
sewers. This power can be enforced by the adoption of an ordinance pro-
viding that it shall be a misdemeanor for anyone coming within the class de-
scribed to refuse, after reasonable notice, say thirty days, to make the necessary
connection in such house drainage and such sewers.

It has been repeatedly held that a municipality may change its system of
drainage if the welfare and comfort of its inhabitants will be thereby enhanced
and the citizens of such municipality are required to conform thereto, pro-
vided it be not done in wanton disregard of private rights.

Such powers can also be exercised, as heretofore stated, by the board of
health of a village by making such order or regulation, if it is deemed necessary
for the public health, prevention or restriction of disease, and the prevention,
abatement or suppression of nuisances. As I have heretofore advised in former
opinions, all such orders or regulations intended for the general public shall
be adopted, advertised, recorded and certified as are ordinances of cities and
villages, and the courts are required to give them the same force and effect as is
given city or village ordinances. This is provided for in sections 2118, 2122 and
related sections of the Revised Statutes.

Very truly yours,
‘W. H. MILLER,
Assistant Attorney General

WATER SUPPLY—MUNICIPAL—PURIFICATION OF—ISSUE OF BONDS FOR,
NEED NOT BE SUBMITTED TO VOTE OF PEOPLE.

October 14th, 1908.

Dr. C. O. ProesT, Secretary Staic Board of Heallh, Columbdus, Ohio.

DEar Sir:—Complying with your request for an opinion upon the questions
suggested in yours of the 10th inst., 1 beg to advise that the language used in
section 5 of the act of the general assembly of the state of Ohio, passed and
approved April 8th, 1908, entitled “An act to authorize the state board of
health to require the purification of sewage and public water supplies and protect
streams against pollution” (99 O. L. 74), exempts the officers having jurisdiction
to provide for the raising of revenues by tax levies, etc., from the requirements
contained in sections 2835 and 2837 R. S. The special provision contained in
section 5 of the act aforesaid, that ‘“the question of the issuance of such bonds
shall not be required to be submitted to a vote” is an exception to the general
requirement contained in the sections of the Revised Statutes above referred to.

It is, therefore, not necessary to have the question of the issuance of such
bonds, tor such purpose, submitted to a vote of the qualified electors.

Yours very truly,
W. H. MILLER,
Assistant Attorney General



ATTORNEY GENERAL. °233

TUBERCULOSIS—COUNTY HOSPITAL FOR TREATMENT OF—POWER OF
COUNTY COMMISSIONERS TO PROVIDE FOR CONSTRUCTION.

Connly coinnissioners mus! submit to vole of people a propused ltevy for
purpose of cousirueting county tuberculosis hospitai at cost erceeding $13.000.

December 7th, 1908.

Dr. C. O. ProusT, Secretary, State Board of Health, Columbus, Olio.

Drar Sir:—You have submitted to this department an inquiry as to the
operation of the act of the general assembly, approved May 9th, 1908 (O. L.
456), in conjunction with that of the act of April 3rd, 1908 (99 O. L. 62), the
direct question being whether, in the construction of county hospitals for the
care and treatment of nersons suffering from tuberculosis, the county commis-
sion.rs are limited by the provisions of section 2825 R. S.?

Section 2 of the act of April 3rd, 1908, provides in this regard as follows:

“And whenever in any county funds are not available to carry out
the provisions of this act, the county commissioners shall levy for that
purpose, and set aside the sum necessary which shall not be used for any
other purpose, and the commissioners of the county may issue and sell
the bonds of said county in anticipation of said levy.”

The conclusion cannot be avoided that if it is necessary to levy a tax for
the purpose, the act of May 9th, 1908 (99 O. L. 456), must be followed by such
officers. Such provision is as follows:

“The county commissioners shall not levy any tax, or appropriate
any money for the purpose of building public buildings, purchasing sites
therefor, or for land for infirmary purposes, except in case of casualty,
and except as hereinafter provided, the expense of which will exceed
fifteen thowsand dellars (315,000.00) or for huilding any county bridge,
the expense of which will exceed eighteen thousand dollars ($18.-
000.00), exccpt in case of casualty and except as hereinafter provided,
without first submitting to the voters of the county the question as to the
policy of building any public county building or buildings, or for the
purchasing sites therefor, or for the purchase ¢f lands for infirmary pur-
poses, or for the building of a county bridge, by general tax”

If the expense of the building exceeds $15,000 the provisions of section 2825
R. S. appear to be mandatory. While the provisions of section 2 of the act to
provide for county hospitals, ete., appear to b2 likewise mandatory, yet the
authority given the county commissioners to levy for the purpose of the con-
struction of such building is limited by that of section 2823, supra, as to amount
and as to the method, provided the amount of $15,000 is exceeded. It is well
sustained by the supreme eourt of this state and the courts of last resort of
various states of the TUnion, that between two conflicting s ctions of the Re-
vised Statut:s that which is last adcpted, being the latest expression of the gen-
eral assembly thereon, must control.

I ther.fore am of the opinion that the provisions oi the act of May 9th, 1908
(99 0. L. 456), control the act of April Jrd, 1908, in the particulars heretofore
given,

Very truly yours,
U. G. DexMay,
Attorney General.
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MATERNITY HOSPITAL—DEFINITION OF.

State board of heallh may classify hospitals as “regular’ and “maternity”
hospitals for purposes of act in 99 0. L, 13.

Decemb.r 26th, 1908.

Dr. C. O. ProBsT, Secretary, State Board of Health, Columbus, Ohio.

Dear SIr:—I have your inquiry of the 17th inst.,, requesting an official
opinion upon the following question:

In the inspection and licensing of maternity boarding houses and lying-in
hospitals, it is contended that section 1 of the act of February 18th, 1908 (99
0. L. 13), exempts from the provisions of the law hospitals accepting all classes
of cases, or those which may rightfully be denominated regular hospitals as
distinguished from lying-in hospitals.

The section of the act in question is as follows:

“Whoever for hire, gain or reward, receives, cares for, or treats
within a period of six months, more than one woman during preg-
nancy, or during or after delivery, except women related by blood or
marriage; or whoever for hire, gain or reward has in his custody or
control at any one time two or more infants under the age of two
years, unattended by parents or guardians, for the purpose of provid-
ing them with care, food and lodging, except infants related to him by
blood or marriage, shall be deemed to maintain a maternity boarding
house or lying-in hospital. Provided, however, that nothing herein shall
be construed to prevent a nurse from practicing her profession under
the care of a phyician in the home of a patient, or in a regular hospital
other than a lying-in hospital.”

The statute nowhere containg a definition of a “regular hospital,” but it is
evident that there must be in the professions of medicine and nursing a wide
distinction between a so-called “regular hospital” and that of a “lying-in” hos-
pital. The definition is given in the foregoing section of the law as to what
shall be deemed a maternity boarding house or lying-in hospital. The exemp-
tion iIs specifically made of those nurses practicing their profession under the
care of a physician in the home of a patient or in a regular hospital other than
a lying-in hospital, and the distinction is further observed in section 2 of the
act wherein it is provided that your board shall have the power to grant a
license to maintain a maternity boarding house or lying-in hospital. Such
power does not extend to licensing regular hospitals, although such hospitals
may accept, nurse and otherwise care for maternity casts. The evil sought to
be controlled does not apply to that class. .

I am of the opinion that the right exists in the state board of health to
classify, for the purpoées of such act, all such institutions or hospitals as either
“regular hospitals” or “maternity boarding houses” or “lying-in” hospitals. Such
classification, if made by your board upon the basis of the number and class of
cases accepted for treatment therein, as well as upon cther established t:sts per-
taining to such practice, would, in my opinion, be sustained by the couris of
the state. Those institutions which met the requirements regtaining to “reg-
ular hospitals” would be exempt from the provisions of the act in question.

Yours very truly,
W. H. MILLER,
Assistant Altorney General,
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BOARD OF HEALTH—LOCAL—ORDERS OF MAY BE ENFORCED AT
INSTANCE OF PRIVATE INDIVIDUAL.

December 26th, 1908.

Dr. C. O. Proust, Secretary, State Board of Health, Coluinbus, Olio.

Drap Sir:—I am in receipt of yours of the 22nd inst., containing an inquiry
of which the following is the substance:

When a board of health adopts an order for the prevention of nuisance:
under section (1536-730) R. S., must the proceedings for the enforcement cf
such order be taken by the board of health, or may they bz taken by any private
individnal? .

The board of health of a municipality or township may, pursuant to the
provisions of section 2123 R. S. ((1536-736)) proceed after an order of abatement
has been made, as provided in the preceding section, to cause the arrest and
prosecution of the person or persons ofiending, or may elect to do and perform
by its officers and employcs what the offending party should have done as
prescribed in the order so made by it. In cther words, the board may cause thz
arrest and prosecution of the person for refusing to obey its lawful order as to
the abat¢ment of the nuisance; or it can proceed to abate it and certify the
cost and exnense thereof to the county auditor to assess against the property
whereon the nuisancz exists and thereby malke the same g lien upon the same,
which will be collected as other taxes.

In addition to the power thus conferred upon the board of health any in-
dividual affccted thereby can cause the arrest of any person or corporation main-
taining a nuisance, pursuant to chapter 7, title 1, part 4th of the Revised
Statutes. (See section 6919 et seq.)

The prosecutions on actions taken by the board of health are not exclusive
of the right conferred upon other individuals.

Yours very truly,
U. G. Dexaax,
Attorney General.

STATE MEDICAL BOARD—SECRETARY—LIABILITY FOR COSTS.

September 12th, 1908.

Di. Georar H. MaTsoXx, Sceretary State Medical Board, Colunbus, Ohio.

Deap Sir:—Replying to your inquiry of September 11th, I beg to state that
section 6471 R. S. authorizes costs to be adjudged against a prosecuting witness
in cases in which the defendant is acqritted. When the defendant is dismissed
Dbecause the affidavit is defective, he cannot be said to have been acquitted,
and, thereforc, this section does not apply.

Your attention is algso called to section 213 R. S., in which it is provided
that no undertaking shall Le required of any officer acting on behalf of the state.
In prosecutions which you are required by lavw to conduct you are represented
by counsel furnished by this department, and <ection 213, which is a portion
of the act relating to the duties oi the attorney general. applies to you.

My conclusicn, therefore, is thut yvorr are uot obliged to furnish any security
for costs; that you are not personally liable as prosecuting witness for any
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costs in any event, and that a magistrate is without authority in any case to
obtain his costs from a prosecuting witness when an affidavit is dismissed
without trial.
Yours very truly,
W. H. MILLER,
Assistant Attorney General

POLICE COURT—SUSPENSION OF SENTENCE.
° February 10th, 1908.

Dr. F. H. Frost, Clerk Ohio Board of Pharmacy, Columbus, Ohio.

DeAR SIr:—Your letter of January 31st, the receipt of which is ac-
knowledged, inquires as to the power of a police judge to suspend the execution
of a sentence imposing a fine for violation of the pharmacy act.

Upon an examination of the authorities, I am satisfied that a judge having
final jurisdiction of such offenses, such as that conferred upon police courts of
certain cities in this state, may suspend the execution of sentences imposed after
conviction thereof. This is by virtue of a power that is said to inhere in every
court having final jurisdiction without express statutory authority. (Webber v.
State, 58 O. S. 616).

Very truly yours,
WapE H. ELLIs,
Attorney General.

INTOXICATING LIQUORS—RIGHTS AND DUTIES OF PHARMACISTS AS
TO SALE OF, UNDER DOW LAW AND LOCAL OPTION LAWS.

September 18th, 1908.

Dr. Fraxx H. Frost, Secretary State Board of Pharmacy, Columbus, Ohio.

Dean Str:—You have requested my opinion as to the duty of a pharmacist
under existing statutes with regard to the sale of intoxicating liquors.

The Dow law, so-called, imposes a tax upon the business of trafficking in in-
toxicating liquors. Any business, by whatever name called, is liable for this tax
it carried on in such manner as to satisfy the statutory definition thereof,
Section (4364-15) R. S. being section 7 of the Dow law, provides that:

“Nothing in this act shall be construed as applying to a regular
druggist, selling intoxicating liquors upon prescription issued in good
faith by a reputable physician, in active practice, or for exclusively
known mechanical, pharmaceutical or sacramental purposes, as defined
in section 4364-16 of the Revised Statutes of Ohio.”

Section (4364-16) R. S., referred to in the above clause, further defines the
phrase, “trafficking in intoxicating liquors,” as follows:

“The buying or procuring and selling of intoxicating liquors other-
wise than upon prescription issued in good faith by reputable physicians
in active practice, or for exclusively known mechanical, pharmaceutical
or sacramental purposes.”
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It is clear that under the provisions of these sertiong, a nharmacist, al-
though his place of business may be lorared in wet territory, may not seil in-
toxicating liquors tor any purpose other than mechanical, pharmaceutical or sac-
ramental purpcses, save upon prescription issued in good taith by a reputable
pbhysician in active practice. Thevrcviore, such pharmacist may not sell to cus-
tomers, even for known medicinal purposes, except upon prescription, without
making himself liable for the payment of the Dow tax. Furthermore, in selling
upon prescription undcr the Dow law, thie pharmacist is obliged to exercise
reasonable care to ascertain that that which purports to be a prescription was
issued in good faith by a reputable waysician in active practice. He is not
obliged to inquire into the facts of each case, but it there is, in the transaction,
that which ought to excite the suspicion of a reasonable man, he must investi-
gate such facts before making a sale.

A pharmacist located in wet territory may, however, sell intoxicating
liguors for mechanical, pharmaceutical or sacramental purposes in any quantity.
1n making such sales, however, he must satisfy himself that the liquor is to
be used for one of these purposes and, if pul upon his notice by suspicious cir-
cumstances, as above described, must make the sale at his peril.

There are at present four local option laws respecting the sale of intoxicat-
ing liquors, to-wit: the township law, the municipal law, the residence district
law and the county law. These four acts have been supplemented by the enact-
ment of the so-called “search and seizure” law, which bears directly upon the
question at issue herein.

The municipal local option law, section (4364-20¢), provides that:

“Nothing in this act shall be construed to prevent the selling of
intoxicating liquors at retail by a regular druggist for exclusively known
medicinal, pharmaceutical, scientific, mechanical or sacramental pur-
poses, and when sold for medicinal purposcs it shall be sold only in good
faith, upon written prescription issued, signed and dated in good faith
by a reputable physician in active practice, and the prescription used
but once.”

The township local option law, section (4364-25), provides that:

“Nothing in this section shall e construed so as * * #* to prevent
a legally registered druggist from selling or furnishing pure wines or
liquors for exclusively known medicinal, art, scientific, mechanical or
sacramental purposes.”

The residence (.strict local option law contains the same proviso as that
quoted from the township loral option law, with the following addition:

“Such prescription shall contain the name of the party for whom
the liquor is prescribed and direction for its use.”

The county local option law (99 O. L. 35, section 3), contains the same pro-
vision as that quoted from the township local option law.

The “search and seizure” law (section (4364-3025)), provides that in every
county, township, municipal corporation or district in which the sale of 'intoxi-
cating liquors as a beverage is prohibited, every retail pharmacist shall keep a
record of sa'es and prescriptions. A further provision therein is that:
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“Any person who shall * % * alter or change in any way, ¢ *#
any prescription, or shall fail to cancel any such prescription, or shall
sell intoxicating liquors for medicinal purposes except on written pre-
scription, shal] be fined not less than $50.00 nor more than $500.”

It is apparent from an inspection of these laws that intoxicating liquor
may be sold for mechanical, pharmaceutical, scientific and sacramental purposes
in districts dry under any one of the local option laws, under the same cir-
cumstances and conditions as those described above in the consideration of the
Dow law. It is also apparent, however, that no pharmacist may sell for medic-
inal purposes in dry territory, except upon prescription, unless he wishes to
make himself liable to criminal prosecution as well as to the payment of the Dow
tax. In this connection it does not matter whether the druggist knows, as a
matter of fact, that his customer desires the liquor for medicinal use. The pre-
scription is required. Furthermore, it is required by all the laws, excepting the
township law, that the pharmacist satisfy himself, as hereinbefore described,
as to the good faith of the physician in writing the prescription, the reputable-
ness of his character and the activity of his practice. )

In a dry township the failure of a druggist to satisfy himself on these points
might, under a strict construction of the law, make him liable for the Dow
tax upon the business of selling intoxicating liquors, without making him liable
to criminal prosecution for a violation of the local option law. However, I
would advise that it is the duty of all pharmacists in township local option dis-
tricts, as well as other similar districts, to satisfy themselves as to the good
faith of a transaction before selling upon a prescription.

The “search and seizure” law supplements the township law, which other-
wise would not require prescriptions in the case of sales for medicinal purposes,
and, by virtue of the provisions of the latter act, such prescriptions are now
necessary in such township districts. The duty of a pharmacist in regard to
sales for medicinal purposes is enlarged by the “search and seizure” act in sev-
eral other respects, in that that law requires that a record of all prescriptions
shall be kept and all prescriptions shall be cancelled when presented, etc.
The provision for cancellation as effectively prohibits the use of a prescription
more than once as does the express language in some of the local option laws.

The refilling of a prescription is not evidence of selling ligquor within the
meaning of the Dow law and, except in so far as it might raise a presumption
of bad faith, such refilling in a wet district would not make the pharmacist
liable for the Dow tax.

The question as to what constitutes intoxicating l'quor can scarcely be
answered in a general way, as each case must rest upon its own facts. I deem
it worth while to suggest, however, that it would seem to be a clear violation
of the law for a pharmacist to compound and dispense a mixture containing
a large percentage of intoxicating liquor according to a formula furnished by
the customer for alleged medicinal purposes, without a physician’s prescription;
and that it would also violate the law for the druggist to compound and dispense
intoxicating liquor mixed with other ingredients after his own formula, if, as
2 matter of fact, the other ingredients would not prevent the mixture from
being used as a beverage.

A physician who js also a druggist may, of course, write and fill his own pre-
scriptions. However, if he issues prescriptions for intoxicating liquor, knowing
the same to be for use as a beverage, etc., he will lay himself liable to the crim-
inal penalties of section (4364-30zc), being section 16 of the “séarch and seiz-
ure” act.
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I have endeavored to answer all of your inquiries and to cover generally
the broad question submitted by you. However, the infinite number of cir-
cumstances that might arise precludes any attempt to anticipate all the possi-
bilities under the liguor laws of the state.

Very truly yours,
‘W. H. MILLER,

Assistant Attorney General



240 ANNUAL REPORT

(To the Officers of the Various State Institutions)

BENEVOLENT INSTITUTIONS—TRUSTEE MAY NOT BE INTERESTED
IN CONTRACT.

April 20th, 1908.

Dr. Cuarres H. CLark, Superintendent Cleveland State Hospital, Cleveland, Ohio.
Dear Sik:—Your communication of recent date is received, in which you
submit the following inquiry:

“Has the Cleveland state hospital the legal right to receive and con-
sider a2 bid for supplies from a company in which one of our trustees
is a stockholder?”

In reply T heg to say section 6969 of the Revised Statutes provides as
follows:

“It shall be unlawful for any person holding any office of trust or
profit in this state, either by election or appointment, or any agent, ser-
vant or employe of such officer, or of a board of such officers, to become,
directly or indirectly, interested in any contract for the purchase of any
property, supplies, or fire insurance for the use of the county, town-
ship, city, village, hamlet, board of education or public institution with
which he is connected.”

This provision makes it unlawful for a trustee of your institution to be
either directly or indirectly interested in any contract for the furnishing of
supplies to the institution.

Very truly yours,
Wape H. ELLls,
Attorney General.

BENEVOLENT INSTITUTION—PURCE'ASE OF SUPPLIES.

Respective powers and duties of board of trustees, superintendent and stew-
ard or financial officer in the purchase of supplies for benevolent institution.

November 17th, 1908.

Hox. O. L. AxpersoxN, Steward, Columbus State Hospital, Columbus, Ohio.

DEAr Sir:—You have presented to this department the inquiry as to the
powers of the steward or financial officer of the institutions mentioned in sec-
tion 649 R. S. (99 O. L. 383), in purchasing supplies for such institution or insti-
tutions. It will be observed by the amendment of May 9th, 1908, above cited,
that the following language was cmployed by the general assembly in such
amendment:

“Under the authority and advice of the superintendent and in ac-
cordance with the regulations of the hoard of trustees or managers, the
steward or financial officer of such institution shall purchase all its sup-
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plies, upon the best possible terms and at thz lowest cash value. But
hefore making such purchase, he shall submit to the hoard of trustees
or managers at their monthly meeting a detailed estimate, showing the
requirements of the institution for the following month. Such state-
ment must show the approximate amounts necessary to be ¢xpended by
such steward or financial cfficer in his department, for v'hich money
has been appropriated by the general a~sembly, and the sp:cial purpose
for which it is to be used, including the quantity, quality and estimated
cost, as nearly as can be determined, of each article to be purchased or
repairs to be made. Before such estimate shall be submitted to the
board, it shall be approved by the superintendent of the institution,
signed by him and the steward or financial cfficer thereof. He shall also
see that the grounds, buildings, and all other property belonging to
the state are propevrly preserved and kept in order, and shall perform
such other duties as are assigned him by the board of trustees or man-
agers or by the superintendent.”

By this statute certain gpcceific duties devolve upon each of the officers, to-wit:
the board of trustees, the superintendent and the steward or financial officer.

The board of trustees is to adopt specific rules and regulations in compliance
with section 643 R. 8. The steward or financial officer shall purchase all the
supplies, and such purchase shall be made in accordancz with the regulations
of the board of trustees and also under the authority and advice of the super-
intendent. The change in the language as to the power of the superintendent,
in this regard, should be observed. Under the former law the purchase of the
~ supplies was to be made by the steward or financial officer under the direction
of the superintendent. The word ‘“direction” is stricken out and the words
“authority and advice” are substituted therefor.

Other limitations are imposed upon the steward or financial officer by the
act in question, such as making the purchase upon the best terms and at the
lowest cash value. It is also incumbent upon him, hefore making any purchase,
to submit to the board of trustescs or managers, at their monthly meeting, @
detailed estimate showing the requirements of the institution for the following
month. Special emphasis is laid by the statute, upon the contents of such
statement, concerning which the statute is very specific, and such requirements
are unnecessary here to recapitulate.

Concerning the estimate or estimates submitted to the board, the same is
required to be approved by the superintendent of the institution and signed by
him, also by the steward or financial officer thereof. Subject to the regulations
thus set forth in szction 649 R. S., the steward or financial officer is the officer
who is charged, by law, with the purchasing of the supplies of the institution.
Accurately speaking, the purchases are not made by the superintendent, nor
by the board, and while each have their particular duties in connection there-
with to perform, the purchase shall be made by the steward or financial officer.

Very truly yours,
‘W. H. MILLER,
Assistant Attorney General.

16—A. G.
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EPILEPTICS—HOSPITAL FOR—FORM OF COMMITMENT TO NOT
GOVERNED BY 99 O. L. 323.

December 2nd, 1908.

Board of Trustees, The Ohio Hospital for Epileptics, Gallipolis, Ohio.

GENTLEMEN :—I have your inquiry of the 20th inst. and submit herewith
my official opinion upon the questions therein presented. Briefly stated, you
have inquired as to whether section 704, as amended by an act of the general
assembly of the state of Ohio, approved May 9th, 1908 (99 O. L. 323, 326), relates
to the form of medical certificate to be used in committing patients to the
Ohio hospital for epileptics, as well as to state hospitals for the insane.

Section 704, as amended, is contained in chapter 9, title V, part 1, of the Re-
vised Statutes., This chapter is entitled “Asylums for the Insane.” The Ohio
hospital for epileptics is chapter 10a of title V, and is designated as “The
Ohio Hospital for Epileptics.” The amendatory law referred to does not, in
the opinion of this department, apply to the Ohio hospital for epileptics. The
related sections all refer to the asylums for the insane, and the procedure
adopted makes evident the intention of the general assembly that the provisions
thereof should be made to apply to such institutions alone.

There are other questions presented in your letter, but as they are de-
pendent upon the proposition here answered, it is unnecessary to further consider
the same.

I herewith return to you the correspondence and papers transmitted to this
department. Very truly yours,

U. (. DENMAN,
Attorney General.

GIRLS’ INDUSTRIAL HOME—DURATION OF CONFINEMENT IN.

Duration of confinement in girls’ indusirial home may not be fired by
commitment made by juvenile court.

May 19th, 1908.

- Ho~. THOMAS D. BINCKLEY, Member Board of Trustees Girls’ Industrial Home,
Columbus, Ghio. .

DEAR Sir:—You have referred to this department a communication addressed
to vou by Mr. Henry Baer, attorney at law, relative to the discharge of Mary
Schmidt from the girls’ industrial home at Delaware, with the request that this
department advise you as to your powers and duties in the matter:

Mr. Baer savs in his letter that Mary Schmidt is an inmate of the Girls’ in-
dustrial home and that she is now of legal age and is therefore entitled, under
the commitment of the juvenile court of Hamilton county, to be discharged
from said institution.

It is true that the commitment, a copy of which I have, orders that “Mary
Schmidt be and she is hereby committed to the care, custody, maintenance and

_control of the girls’ industrial school of Delaware, Ohio, there to remain until
she arrives at legal age, or until discharged by this court or by due process
oi law.”

If said commitment controlled, the said Mary Schmidt, if shé is of legal
age, would be entitled to be’ discharged from said institution. But section 773
of the Revised Statutes, which was passed in its amended form April 23, 1904,
provides that:
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“A girl duly coruniitted to the home ~hal. be Lkept there, disciplined,
instructed, emiployed and governed vader the direction of the trustees,
until she is either rerormed or discharged, or Lound out by thew ac-
cording to their by-lavs, or has attained the age oi {wenty-one years.”

I am of the opinion that when a giil is once committed to the girls' in-
dustrial home, and received by the superintendent thereof, her discharge or
release from soid institution will be governed by the above provisions in sail
se~tion 773 and not by the order of commitment,

1 herewith return the correspondence.

Yours very truly,
Wabpe H. ELL1s,
Attoriney Geneial.

ABSTRACT OF TITLE TO MASSILLON STATE HOSPITAL LAND.
May 19th, 1908.

To the Board of Trustees, Massillon State Hospital, Massillon, Ohlio.

GexTLEMEN:—I have examined the abstract of title to the southwest quar-
ter of section 22, township 10, range 9, Stark county, Ohio, and find that the
legal title to the same is in the following persons: Lydia Roush, widow of
Reuben Roush, deceas2d; Ollie E. Troup, Mary M. Hartzell, Katherine Koontz,
F. M. Roush, Anna Rutter, Ida M. Rutter, Laura Miiter, Lincoln A, Roush,
Minnie Jacoby and Maud E. Gerber. The said Lydia Roush bas in the prop-
erty under consideration a life estate, and the other persons named have each
of them therein an undivided 1-10th remainder in fee The following incum-
brances appear of record:

1. The lease shown at section 40 to the Maple & Geiger Oil Co.
This should be released or other satisfactory arrangement made before
the conveyance of this property is accepted by the state.

2. The actions shown at sections 42 and 43 of the abstract resulting
in judgments and executions on the undivided 1-10th interest of Ollie
E. Throup constitute liens against said interest, and the suit shown at
section 44, apparently bLeing one to marshal liens, might seriously affect
the title to the premises.

In my judgment, the claims of Katherine Wehe, plzintiff in the three ac-
tions referred to, should be satisfled and such satisfaction made to appear of
record. No examination has been made for special asscssments. No examina-
tion has heen made in the circuit cr district courts of the TUnited States for
pending suits or judgments.

Subject to the foregoing, I am of the oninion that o deed from the above
named persons will convey a gooti and perfect title to the state of Ohio in and
to the ahove deseribed premises. Before sueh is deed is accepted, however, 1
would urge that the inecumbrances which have Lecn noted he removed.

Very truly yours,
Wane H. Erwis,
Attorney General.
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PENITENTIARY—LODGING FOR MEMBERS OF BOARD OF MANAGERS.

Warden of penitentiary may provide lodging and board for members of board
of managers while in attendance at board meetings held at penitentiary.

May 14th, 1908.

Mussks. Joux C. Rorick and M. J. SLoa~, Members of Board of Managers Ohio
Penitentiary, Columbus, Ohio.

GeExTLEMENS—I] am in receipt of your request for an opinion construing see-
tion (7388-4) of the Revised Statutes of Chio, with reference to the question
whether the members of the board of managers of the Ohio penitentiary can,
during the sessions of the board, stay as guests of the warden at the institution
and to be temporarily kept and supplied with bed and board.

The section in question is as follows:

“No member of the board and no otficer of the penitentiary, except
the warden and his family and matrons, shall become residents of the
same, or live therein, and said matrons may receive their provisions
therefrom; but the sessions of the board shall be held in the institution
in suitable rooms furnished for the purpose.”

‘What meaning should be attached to the words “residents” and “live there-
as used in the foregoing section? ’

In my opinion, the quoted words should receive, in the connection in which
they are used, their usual and ordinary meaning, and not a strained or technical
definition.

‘Webster defines “resident,” when used as an adjective, “dwelling or having
an’abode in a place for a continued length of time; fixed; residing.” When used
as a noun, “one who resides or dwells in a place for some time.” The courts of
last resort of the various states have sustained in such language, or its equiva-
lent, the definitions given. The import or signification attached to such lan-
guage is uniformly that of a fixed abode, as in Barney v. Oelrichs, 138 U. S. 529.
Tt is contradistinguished from a place of temporary sojourn, and & mere tran-
sient is not a resident. This definition has been adopted by the supreme courts
of seventeen of the various states having the qtiestion presented to them. The
term “resident” has been held not to include one sojourning in a place for a
special purpose. (71 Pa. St. 302)

The prohibition against a member of the board becoming a resident of the
penitentiary, or living therein, should receive the construction given in the
foregoing citations as a prohibition against living, dwelling or staying therein
as his fixed habitation during his term.

This construction gives to the law under consideration that rational view
by which to assist in accompnlishing the business of the board, especially as
shown by the latter part of the section, which provides that “the sessions of the
board shall be held in the tnstitution in suitable rooms furnished for the
purpose.”

I therefore am of the opinion that it is lawful for the warden to entertain
the members of the board at the institution, both day and night, dur.ng the
necessary sessions of the board.

Very truly yours,

”

in,

WapeE H. ErLIS,
Altorney General.
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PROBATION OF PERSON CONVICTED OF FELONY—CONSTRUCTION OF
ACT OF MAY 9TH, 1¢08, 99 O. L. 339.

Powers and duties of board of smanagers of peaitentiary under act in 99
0. L. 339, providiag for probation of persons coivicted of feloay, under sits-
pended senteince.

June 29th, 1908.

Hox. 0. B. Govrn, Warden Olio Penitentiary, Columnbus, Ohio.

Drar Sir:—Your communication is received, in which you submit the fol-
lowing inquiries relative to the probation of persons convicted of felonies and
misdemeanors under authority of senate bill No. 395, passed by the general as-
sembly May 9th, 1908:

First. Does section 3 of said act give the board of managers of the peni-
tentiary authority to have persons whose sentences are suspended brought to the
prison for the purpose of taking photographs and giving the Bertillon meas-
urements?

Second. Under section 4 of said act would the board of managers be war-
ranted in using its discretion in the matter of requiring employment as in parole
cases, or must the board make each and every requirement that is made of
paroled prisoners? '

Third. Does section 4 of said act require the board of managers to furnish
blanks to each and every county at once, or is it sufficient to furnish such
blanks upon receipt of the copy of judgment provided for in section 5 of said act

Fourth. TUnder section 5 of said act, who shall determine when “the re-
quirements and conditions required Ly the board of managers have been prop-
erly and fully met?”

In reply to these several inquiries I beg to say:

First: Section 3 of said act provides as follows:

‘“Whenever a sentence to the penitentiary or to the Ohio state re-
formatory has been imposed, but the execution thereof has been sus-
pended, and the defendant placed on probation, the effect of such order
of probation shall he to place said defendant under the control and
management of the board of managers of the institution to which he
would have been committed, and he shall be subject to the same rules
and regulations as apply to persons paroled from said institutions after
a period of imprisonment therein.”

Under this section a person who has been convicted of a felony or misde-
meanor, and whose sentence has been suspended, shall be subject to the same
rules and regulations as apply to paroled prisoners from said penitentiary. The
rule as provided by the Loard of managers, that all prisoners, upon their com-
mitment to said penitentiary, shall he photographed and given the Bertillon
measurements, does not, in my judgment, apply to persons whose sentences have
been suspended. as provided in this act, and the officers of said penitentiary are
without authority to require such persons to be brought to the prison for the
purpose of heing photographed and given said Bertillon measurements. No
person may be conveyed to the Ohio penitentiary except upon a legal commit-
ment, and in cases where the sentence is suspended no commitment could be
issued.

Second: TUnder the wnrovisions of this act the board of managers are re-
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quired to exercise the same control and management and to enforce the same
rules and regulations over persons whose sentences have been suspended under
said act as are exercised and enforced over paroled prisoners.

Third: Section 4 of said act requires the board of managers of the peni-
tentiary to furnish the clerk of courts of each county with blank forms setting
forth the requirements and conditions used by them in the parole of prisoners
in their institutions. I assume that the furnishing of such blanks, upon the
receipt of a copy of the judgment, provided for in section 5, is a sufficient
compiiance with this provision.

Fourth: Section 5 provides that “upon entry in the records of the court of
the order for such probation, the defendant shall be released from custody of
the court, as soon as the requirements and conditions required by the bcard
of managers have been fully met.”

In my judgment, it is the duty of the court having jurisdiction of the case
to determine whether or not this provision of the act has been complied with
before order'ng the release of the prisoner.

Yours very truly, .
‘W. H. MILLER,
Assistant Attorney General

SENTENCE MAY NOT BE MODIFIED AT SUBSEQUENT TERM OF COURT.
- December 28th, 1908.

Hox. O. B. Gourp, Warden, Ohio Penitentiary, Columbus, Ohio.

DrAR SIrR:—Permit me to acknowledge the receipt of your letter of Novem-
ber 19th, in which you state that on July 8th, 1908, you received a prisoner sen-
tencaed for the term of one year, with the condition that every third week he be
kept in solitary confinement. You further state that you have received a cer-
tified copy of a journal entry on November 19th, modifying the former sentence
by eliminating therefrom the penalty of solitary confinement every third week
and substituting hard labor therefor. You ask the opinion of this office as to
whether or not the sentence can be thus modified.

In reply thereto I beg to state that it is my opinion that a judge cannot
modify a sentence at a differcnt term of court from the one at which the
séntence was passed.

Yours very truly,
U. G. DENMAN,
Attorney General.

REFORMATORY—COMPLIANCE WITH ACT IN 99 O. L. 228,

Board of managers of Ohio state reformatory must credif to each prisoner
confined therein for failure to support children, etc., 40c per day; payment of
© such credits must be left to the general assembly, no fund being available
therefor.

August 3rd, 1908.

Board of Managers, Ohio State Reformatory, Mansfield, Ohio.
GENTLEMEN :—In yours of the 29th ultimo you have requested this depart-
ment to give you an opinion upon the operation of the act of the general as-
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sembly of the state of Ohio, passed and approved April 28th, 1908, entitled “An
act to compel parents to maintain their children.”
The propoesitions involved in your inquiry are:

How can the board of managers of the reformatory credit and pay
to a person sentenced and confined under said act, the amount of 40¢
per day for each working day, during the period of such confinement,
as provided in section 7 of said act, when no appropriation has lLeen
made for that purpose?

Section 7, in so far as it relates to the duties of the board of managers of
the penitentiary or reformatory, is as follows:

“And the board of managers of the penitentiary, or reformatory to
which any person is sentenced and confined under this act, shall credit
such person with forty cents per day for each working day during the
period of such confinement, and the same shall be paid, or caused to
be paid, by the board of managers of said penitentiary or reformatory,
to the trustees appointed by the court under this act. In all cases of con-
viction under this act where the person is confined in either a work-
house, penitentiary or reformatory, the name and postoffice address of
said trustee so appointed by the court shall appear in the mittimus.
The trustee appointed by the ccurt under the provision of this act shall
make quarterly reports of the receipts and expenditures of all moneys
coming'into the hands of said trustee as herein provided, said reports to
be made to the county commissioners of the county from which such
person was sentenced, or to the board of managers of the penitentiary,
or reformatory, as the case may he, and the court may require said
trusiee to enter into a good and suftficient bond for the faithful perform-
ance of the duties so imposed as such trustee.”

An examination of the statutes governing the duties of the board of man-
agers of your institution provides for setting apart, out of the earnings of th.
persons confined therein, the following: 50 per cent. of the gross earnings of
the inmates is authorized to be expended by the authority and under the di-
recticn of the board of managers for the purpose of equipping and maintaining
industrial training schools at such institution. It is made the duty of the su-
perintendent to make monthly revorts to the auditor of state of all money re-
ceived and expended under this provision.

The superintendent is further authorized to place to the credit of each pris-
oner such amount of his earnings as the board of managers may deem equitable
and just, provided that such credit shall in no case exceed 20 per cent. of his
earnings, and the funds thus accruing to the credit of any prisoner shall be
paid to him or his family.

There is a further provisicn that at least 25 per cent. of such earnings shall
be left for and paid to such prisoner at the time of his restoration to citizen-
ship (section (7388-25) R. S.) It is manifest that when the act in question
provides for the credit and payment of 4fic¢ Ler day for each working day during
the periol cf a prisoner’s confinement, the amounts of such credits, under such
act, are contemplated to be in addition to those provided for in section (7388-25)
R. S. #nd such act cannot be construed as tuking any part of tlie gross earnings
of vnmates, as mentioned in said last cited section of the Revised Statutes for
the payment of the credit which the prisoner or prisoners receive pursuant to

-

seetion 7 of the aet in question. Such act does not provide that the amounts



248 ANNUAL REPORT

of such credits shall be paid by the board of managers of the reformatory out
of the earnings of the inmates, and as those earnings are contemplated to be
aivided pursuant to the provisions of secticn (7388-25) R. S., no part of the
same has been or could be appropriated to the purposes of the act of April 28th,
1908, without working pro tanto a repeal of section (7388-25) R. S. This is not
done either expressly or by indirection.

Further examining the act of the general assembly at its last session, making
appropriations for the reformatory, there does not appear to be any appropriation
made for carrying out the provisions of this act. It is true that there is ap-
proprialed, among other items, $58,000 for current expenses. The credits and
carnings vnder this act could no more be construed as “current expenses” of the
reformatory than could the credits and earnings of the prisoners under section
(7388-25) R. S. Such credits are not current expenses. By the failure of the
general assembly to designate how and from what funds the credits shall be
paid, it teaves the board of managers without any direction in that regard; but
I am of the opinion that it becomes the duty of the board of managers to credit
each nerson entitled thereto with the amount of 40¢ per day for each working
day during the peirtod of such confinement, thus leaving the question of pay-
ment of said credits to be provided for by the general assembly in such manner
as it may deem best.

Very truly yours,
W. H. MILLER,
Assistant Atltorney General.

BENEVOLENT INSTITUTION—SEWAGE DISPOSAL.

In re claim of Cameron Septic Tank Company for infringement of its
patents.

December 16th, 1908.

GEXERAL J. W. R. CLiNE, Commandant, Ohio Soldiers’ and Sailors’ Home, San-
dusky, Ohio.

Dear Sik:—I am in receipt of a communication from you, enclosing litera-
ture and request for royalty from the Cameron Septic Tank Company. The com-
pany encloses a decision of the United States circuit court of appeals uphold-
ing the validity of five claims allowed by the patent office relative to the pro-
cess of treating sewage by anaerobic and aerobic action, combined with a
filter operation. It is claimed by this coOmpany that the process of treating
sewage employed zt the Ohio soldiers’ and sailors' home is an infringement
of their patent rights.

‘When the case cited, Cameron Septic Tank Co. v. Village of Saratoga Springs
et al., was tefore the United States circuit court for the northern district
of New York, it was held by this court that all the claims of the complainant
company were invalid and their bill for infringement of U. S. Patent No. 634,423
was dismissed. On appeal to the United States circuit court of appeals, second
circuit, the court affirmed the action of the lower court in dismissing all ap-
paratus claims, but sustained claims Nos. 1, 2, 3, 4, 21, relative to the process
of treating sewage. Inasmuch as the defendants in this case did not deny
the infringement, but attacked the claims of the complainant largely on the
ground that an attempt was being made to obtain patents upon a process of
nature long utilized in many countrics in the disposal of sewage, and since it
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is held by experts upon this subject that a more complete defense could b2 made
to the claims of the Cameron Septic Tank Co., I am inclined to believe a diff.r-
ent conclusion might be reached by the court if such a case were brought hefore
th: court in this jurisdiction.

After conferring with the engineer who constructed your sewage disposal
plant, ard also with the engineers for the Ohio state board of health, who have
made fricuent tests and examinations of the proress employed at the Ohio sol-
diers’ and sailors’ home, I am persuaded that your process differs in several
material respects from the process patented by the Cameron Scptic Tank Co.,
and that in your case there is no infringement of the patent rights of this
company.

Since the state of Ohio cannot bhe sued for damages in any matter without
| its consent, I believe that you would not be justified in paying the royalties in
this company in the absence of clear proof that you are infringing upon their
patent rights and employing their pat¢nted process.

As to the validity of this patent, I understand that the claims of the
Cameron Septic Tank Company are being resisted in a number of cities of Ohio
and that there is in prospect a new adjudication of the validity of their patent
rights in case this company brings suit against any cities and villages in Ohio.
Should the company disagree with the conclusions herein expressed and insist
that the process employed by you is an infringement, T would advise you to
request from them a statement in detail, setting out fully and specifically their
contentions that your process is an infringement upon their patent rights. You
can then submit this statement to this office and to the state board of health
for comsideration.

Very truly yours,
W. H. MILLER,
Assistant Attorney General.

ABSTRACT OF TITLE TO MADISON HOME PROPERTY.
April 23rd, 1908.

Board of Trustees of the Home of the Ohio Soldiers, Sailors, Marines, Etc.,
Madison, Ohio.

GEXTLEMEN:—Your board desires my opinion as to the title of the state of
Ohio in three certain tracts of property situated in Madison township, Lake
county, Ohio, being the land upon which is situated the home of the Ohio sol-
diers, sailors, marines, ete. In this connection I may remark that the act cre-
ating your board (97 O. L. 69, section (674-16) et seq. Bates), recites that the
title of the state to such tract has been approved by the attorney general,
whereas the records of this office show that no abstract of the title to the prem-
ises was ever furnished to the aitorney general until the one on which this
orinion is based was handed to me.

The tract under consideration consists of three parcels, one of approximately
three acres, lying on the Middle Ridge road, in Madison township; one of
seven and one-half acres lying on said road east of the first tract, and the third
of five acres, lying in the rear of the first tract.

On the first tract, the mortgage shown at page 12 of the abstract appears of
record as an incumbrance, but the remoteness of the date of its filing and the
smaliness of the amount secured, afford a reasonable presumption of fact that the
mortgage, while not released of record, has been paid off. while it is almost cer-



250 ANNUAL REPORT

tain that the statute of limitations has by this time run on any right of action
which might be found thereon. I do not, therefore, regard this defect as of
any importance.

The deed of Jonas Tower, shown at page 9 of the abstract, is to the trustees
of the “Madison Educational Society,” while the deed for this same tract, shown
at page 38, is that of the ‘“Madison Seminary.” It is to be assumed, of course,
that these two organizations are, in fact, the same, and the abstractor so re-
garded it, as is apparent from the note on page 14, to the effect that no record
evidence of the change of name was found. If these two names, in fact, refer
to the same organization, there should be a record of change of name by pro-
ceedings in the common pleas court of Lake county. It would be well to ascertain
whether there is any record of such a proceeding, but I do not regard the ab-
sence of such record as in itself a serious defect in the title to the first parcel.
Its place may be Supplied by the affidavits of persons familiar with the affairs
of the seminary, preferably individuals who have served as its officers, and such
affidavits might be verified by authenticated copies of the records of the society.
Such affidavits when obtained, should be recorded in Lake county in order to
obtain a perfect record title.

As to the second parcel, the absence of any record of Lhe death of the wife
of John Warren is of no importance, as it is almost certain that her right of
dower, if any, has long since been barred.

Failure to release the lease shown at page 27 does not affect the title of
suksequent grantees of the lessor after the expiration of the time for which it
was to run.

There are no defects in the title of the third parcel above described, up to
the time when it became the property of the National Women’s Relief Corps.

The foregoing comments relate to the history of the title to the three par-
cels, as shown by the abstract, from the year 1840, at which date the abstract
begins, to the dates of the deeds by which the National Women’s Relief Corps
acquired title to them.

By the two deeds of the Madison Seminary, shown at pages 38 and 43, and
the deeds of C. M. Gillett, shown at pages 42 and 50, in both of which the Na-
tional Women’s Relief Corps was the grantee, a trust was imposed upon the first
and second tracts above described. The legal title of the grantee as created
by the first deeds from the respective grantors, is in fee simple, and the attempt
of the two later deeds to cut this estate down and create a remainder in the
state of Ohio was, in my opinion, ineffectual These later deeds, however, to-
gether with the entry on the record of the first from the Madison Seminary,
should be considered in defining the trust created by the earlier deeds. The fail-
ure of the two later deeds to create a remainder in the state of Ohio as trustee
is rendered unimportant by the deed of the National Women’s Relief Corps to
the state of Ohio, as shown at page 65, which deed conveys an estate in fee sim-
ple without express mention of the trust, which, however, attaches to the land
without such expression.

The trust created by the deeds of the Madison Seminary and C. M. Gillett is
of the class known as charitable trusis, and as such it is peculiarly appropriate
that the state should adopt the policy it has adopted with reference to this land.
The beneficiaries of the trust are, generally speaking, those which your board
is authorized by section (647-17) R. S. to admit into the home which has been
erected on the property in question The trustee, as the legal title now stands,
is the state of Ohio, and the state holds the land charged with the duty of
maintaining a home such as that described in the deeds abstracted and in the
act cited. So long, therefore, as there continue to be persons who satisfy the
requirements as to beneficiaries of the trust, it will be the state’s duty to
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continue to maintain the home, although this duty is one that is imposed only
upon the consecience of the legisloture, When the class of henefiriaries heromes
extinct, as in time it is bound to do, tiie state may satisfy the requirements of
the law by devoting the land, or the proceeds of its sale, to any charitable or
public purpose; but the question of the ultimate distosition of the land is not
now before me and no opinion is expressed thereon.

As to the third tract aliove deseribed, the intention of the grantor, as ex.
pressed in the deed shown at page Gf), beginning on nage 62 of the abstract, is
not clear. It does not appear that it was meant therchy to create a charitable
trust which should run with the land; on the contrary, the intention not to re-
strict the ownership of the grantee wos clearly expressed. However, as the gen-
eral assembly, in section 1 of the aet creating the board, has treated the premiscs
as entire, it would seem that the auestion as to whether the trust attaches to
the third parcel is of minor importance.

Subject to such exceptions as have been heretofore made, I am of the opinion
that the title of the state of Ohio, as disclosed by the abstract in my possession,
is good and perfect and in fee simple, but that the trust imposed upon the land by
the grantors to the National Women’'s Relief Corps ought to be discharged in
the future by the general assembly in the same manner as it is, under authority
of section (674-16) and succeeding sections, at present being discharged.

Yours very truly,
Wape H. ELLIS,
Attoriney General.

BENEVOLENT INSTITUTION—TRUSTEES—INTEREST IN EXPENDITURES

Bona fide sale, by trustee of bencvolent institution, of building material to
vendee who sells the same to the institution is lawful.

June 22nd, 1908.

Hox. CHARLES L. JomixsoN, Member Board of Trustees, Toledo Hospital for the
Insane. Castalia. Ohio.

DEeAr SIrR:—Your communication is received, in which you submit the fol-
lowing inquiry:

I am a stockholder in and secretary and sales manager of the Castalia Port-
land Cement Company, and I am also a member of the board of trustees of the
Toledo hospital for the insane. The Castalia Portland Cement Company has for
a number of vears sold cement to the Teledo Builders’ Supply Company. The
supply company has during the same time sold our product to the Toledo hos-
pital for the insane. Query: Would the purchase of cement from the supply
company by the hospital board bring me, as a member of the board, within the
inhibition of section 628 of the Revised Statutes of Ohio?

In reply, I beg to say that if your company makes a straight-out sale of
cement to the Toledo Builders’ Supply Commany, without regard to the fuiure
sale or use thercof, and the Toledo Builders’ Supply Company afterwards sells
a part or all of the same cement to the Tcledo hospital for the insane, and such
sale is made without collusion upon the part of the Castalia Portland Cement
Company, I am of the opinion that it would not in any sense bring you within
the inhibition of section 628 R. S. -

Yours very truly,
. Wane H, ELLIS,
o Attoriaey General.
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ABSTRACT OF TITLE TO OHIO UNIVERSITY LAND.
May 19th, 1908.

Dr. ALstox ELL1s, President, Ohio University, Athens, Ohio.

Dear Sir:—1I have examined the abstract of title to a certain tract of land,
being 70 ft. off of the south side of inlot No. 12, in the village of Athens, and find
that E. B. Sayre has acquired a complete title to the same, subject to the in-
terest therein already owned by the president and trustees of the Ohio uni-
versity. Said title is, however, subject to the following incumbrances:

1. The mortgage shown at page 76 of the abstract, béing in the form
of a trust deed securing the payment of certain bonds of the College
Place Improvement Co., a corporation, is unsatisfied of record. Arrange-
ments should be made, if possible, to release the premises under con-
sideration from the lien of this mortgage.

2. No examination has been made for municipal and other special
assessments.

3. No examination has been made in the circuit and district courts
of the United States for pending suits and judgments.

Subject to the foregoing qualifications, 1 am of the opinion that a deed from
the said E. B, Sayre would vest in the president and trustees of the Ohio uni-
versity a good and perfect title to the above described premises.

Very truly yours, ‘
‘WapeE H. ELL1s,
Attorney General.

OHIO UNIVERSITY—PRESIDENT AS EX-OFFICIO MEMBER OF BOARD
OF TRUSTEES.

President of Ohio university may act as member of board of trustees thereof,
notwithstanding article VII, section 2, constitution of Ohio.

July 2nd, 1908.

Hox. Israrr M. FosTER, Secretary. Ohio University, Athens, Ohio.
Dear Sir:—I1 beg to acknowledge receipt of yours of the 25th ult., present-
ing therewith a copy of a resolution as follows:

Wiereas, That part of section 2 of the act of the general assembly
of Ohio, passed February 18th, 1804, whereby the president of the Ohio
university is made an ex-officio member of the board of trustees of the
university, is inconsistent with, and repugnant to, the provisions ot sec-
tion 2, article VII, of the constitution of the state, which provides that
the trustees of all the state instituttons shall be appointed by the gov-
ernor; and, -

WireRreas, Our supreme court has, by repeated decisions, held that
all laws or parts of laws in force on the first day of September, 1851,
that are inconsistent with and repugnant to the-constitution of 1851, are,
by implication. repealed; now, therefore, be it ¢
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Resolred, That the office of president of the hoard of trustees of
the Ohlo university te and the same is hereby established, and that
such office shall be filled by a member of said board, who shall preside
at the meetings of said board.

Accompanying such resclution you have certified that the following motion
was adopted:

That further ccnsideration of said resolution be postponed until the
annual June session of the board and. in the meantime, that the legal
questions therein involved be submitted to the attorney general.

I have had the benefit of the discussion in the form of briefs of the conten-
. tions of all parties to this resolution. After consideration thereof, it is evident
that the act of 1804, incorporating the Ohio university, was a contract between
the state and the nstitution which could not be lawfully altered by future acts
of the general assembly of Chio, or by change in the constitution of the state,
without the consent of the corporation. These decisions have Leen sustained in
the cases of Armstrong v. Treas., 10 Ohio 125, and Matheny v. Golden, 5 O. S.
361. The decisions of our supreme court, in the foregoing cases, recognize the
well-established rule announced by the supreme court of the United States in the
case of Dartmouth College v. Woodward, 4 Wheat. 518.°
It is further evident that there is no conflict between the act of 1804, estab-
lishing this university, and the constitution of 1§51, so that the amendment to
the coastitution did not work a repeal of section 2 of the act of February 18th,
1804, providing for such incorporation. I therefore am of the opinion that the
president of the university becomes thereby an ex-officio member of the board of
trustees and is entitled to perform all the duties imposed upon such officer.
Very truly yours,
W. H. MILLER,
Assistant Attorney Generul.

OHIO STATE UNIVERSITY—BUILDINGS—INSTRUCTORS.

All buildings erected upon campus of Ohio state university must be con-
trolled by trustees of university aid opein to all students thereof.

Ntate officers may be employed as instructors in Ohio state university at
compensation additional to salaries as siuch officers, procided such cinployinent
does not interfere awith discharge of cfiicial duties.

January 8th, 1908.

Hox. W. O. TuoanpsoN, President, Ohio State University, Columbus, Ohio.

Drar Sim:—In vour recent letter you ask:

1. Whether “the trustees of the Ohio state university have the right or
power to permit the erection on the campus of a ‘“‘club house to be used as a
headquarters for all kinds of student activities.”

2. Whether section 2 of an act passed Anril 2nd, 1906, 98 O. L. 368, makes it
illegal for the trustees of the Ohio state university to enter into a contract with
persons named as officers in the above act for their services as teachers in the
university, and whether this act prohibits such persons therein named as officers
of the state from receiving remuneration for such services.
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1. Section (4105-15) R. S. provides that:

“The board of trustees shall have power to receive, and hold in
trust, for the use and benefit of the college, any grant or devise of land,
and any donation or beguest of money or other personal property, to be
applied to the general or special use of the college; all donations or be-
quests of money shall be paid to the state treasurer and invested in the
same manner as the endowment fund of the college, unless otherwise
directed in the donation or bequest.”

Section (4105-13) R. 8. provides that:

“The board of trustees shall have the general supervision of all
lands, buildings and other property belonging to said college, and the
control of all expenses therefor; provided, always, that said board shall
not contract any debt not previously authorized by the general assembly
of the state of Ohio.”

Under existing law, I am of the opinion that such a building may be do-
nated for the use of the university, but that such building must be given and
turned over to the trustees, and that the board of trustees will have complete
control and supervision of the same. No donations may be received which w;ll
restrict the use of any portion of such building to any particular club or or-
ganization, or to any purpose outside of or contrary to the specific objects or
purposes for which the university is established. The trustees can no more lease
grounds for such building to be controlled by others than it can lease ground
for a building which will not be used in connection with the university. Such
a building as proposed would becoms the property of the state, and its advan-
tages, therefore, must be open to all students of the university without dis-
crimination, under the rules and regulations of the board of trustees.

2. Section 2 of 98 O. L. 368 (2844 R. S.), declares that:

“Provided, further, that no fees whatever, in addition to the above
named salaries, shall be allowed to such officers; and provided, further,
that no additional remuneration whatever shall be given any such of-
ficer under any other title than the title by which such officer was elected
or duly appointed. The salaries herein provided for shall be in full
compensation for any and all services rendered by said officers and em-
ployes, payment for which is made from the state treasury.”

There is nothing in this act to prevent an officer named therein from
teaching in the university at such times as do not conflict with the proper per-
formance of his official duties. Since the statute refers to services required by
law or rendered by such officers in their official capacity, and since such teach-
ing is not so required and is done in an individual capacity, compensation may
be made to persons holding the offices named in this act for services as instruec-
tors in the university.

Very truly yours,
WapE H. ELuis,
Attorney General.
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OHIO STATE UNIVERSITY—COLLEGE OF EDUCATION—OBSERVATION
AND PRACTICE WORK.

Trustees of Olio state unicersity wmajy, Ly coptract ¢ith beard of ediacution
of city of Columbus, ariaige for juint appointuient of teachers in pithlic scirouls
of that city to assist in obsercation and practice work o coniectiog oiih college
of education of wniversity.

June 16th, 1908.

Dr. W. O. THoMmrsoN, President, Ohio State University, Columbus, Ohio.

DeAR SIR:—I beg to acknowledge receipt of your letter of June 9th, in which
you request my opinion as to the authority of the board of trustees of the Ohio
state university to arrange for observation and practice work in connection with
the public schools of the city of Columbus as a portion of the curriculum of the
college of education of the university, and in furtherance of such an object to
supplement the salaries of teachers in the public schools, to be designated or
appointed by the joint action of the trustees and the public school authorities.

Section 7 of the act of April 16, 1906, 98 O. L 312, being section (4105g)
Bates’ statutes, provides that:

“The Ohio state university ®* % ® may establish a teachers’ col-
lege or (of) professional grade.”

Section (4105-11) R. S., being a portion of the act creating the board of
trustees of the Ohio agricultural and mechanical college, whose successors in of-
fice and powers the trustees of the Ohio state university are, provides in part
as follows:

“The board of trustees shall have power #.*% # to determine the
number of professors and tutors, elect the same and fix their salary.
They shall also have power * % % to fix and regulate the coursc of
instruction and prescribe the extent and character of experiments to he
made.”

Section (4105-44), being section 9 of the act establishing the Ohio state
university as such, provides: y

“That said board of trustees shall fix the compensation for the
president, professors, tutors and all other employes of the university.”

Section (4105-45) provides:

“It shall be the duty of the board of trustees, in connection with the
faculty of the university, fo provide for the teaching of such branches of
Jearning as are related to agricultvre and the mechanic arts, mines,
and mine engineering and military tacties, cud such other scientific and
classic studies as the resources of the fund will permit.”

Section (41053-10) provides, as to the trustees of the Ohio agricultural and
mechanical college, that they sball have .

“the right, as such, of suing and being sued, of contracting and being
contracted with.”
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The foregoing are all the statutory provisions relating to the powers of the
board of trustees of the Ohio state university to appoint teachers, to fix and pay
compensation to teachers and employes and to enter into contracts. It seems to
me that no powers other than these would be involved in the course of action
which is now contemplated. The sections and parts of sections quoted are, it
w.ll be noted, expressed in most general terms and are quite broad in their
scope. I do not find any provisions of the act relating to the Ohio state university
which expressly or impliedly forbid the making of such contracts and appoint-
ments and the payment of such compensation or salaries as those which the
board proposes to make and to pay. I believe, therefore, that the broad grant -
of power is sufficient, un the absence of such negative provisions, to authorize
the board to enter into:a contract or contracts with the board of education of
the city of Columbus, under and by virtue of which certain teachers of the public
schools of that city may be designated by the board of trustees to direct observa-
tion and practice work in the college of education, and paid a compensation by
the trustees therefor.

If there is any doubt as to the authority of the trustees to prescribe such a
course as that described, aside from any question as to their power {to appoint
teachers and to pay salaries in the manner described, I believe that such author-
ity may be derived from the power “to prescribe the extent and character of
experiments to be made.” If this course of work is to be considered -as different
from that included within the collegiate course of instruction, it would at least
be experimental in its nature. .

I have not considered the question of the power of the board of education of
the city of Columbus to enter into such a contract or to make such an arrange-
ment as that described. I presume that the board of education will, in case of
doubt, seek the advice of the proper legal officer.

Respectfully submitted,
Wabpe H. ELLis,
Attorney General.
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ATTORNEY GENERAL.

(To the Houses;and_Members of,the General Assembly)
STATE BOARDS.

List of state boards composed in whole or in part of goverior, auditor of
state, secretary of state, treasuier of state and attorney general.

January 21st, 1908.

To ihe House of Representatives, TTth General Assembly of Ohio.
GENTLEMEN:—I1 beg leave to acknowledge the receipt of house resolution No.
68, in which I am requested to advise the house of representatives as follows:

First. As to the number of boards or commissions whose functions
relate to the taxation system of the state of Ohio, and whose members
consist, in whole or in part, of the following state officers: The gov-
ernor, the attorney general, the auditor of state, the secretary of state
and the treasurer of state.

And also the official designations of such boards or commissions
as well as the statutory authority by virtue of which they exist and
exercise the functions for them prescribed.

Second. As to the number of boards or commissions whose func-
tions relate to any matter other than the taxation system of the state,
whose membership is made up, in whole or in part, of the above named
state officers, as well as the official titles or designations of such boards
or commissions, and the statutory (provisions) by virtue of which they
exist and exercise the functions for them prescribed.

In reply thereto I beg leave to submit the following information in tabular
form: .

Boards and commissions whose functions relate to the taxation system of
the state:

1. Annuai state board of equalization for banks; consists of the
governor, the auditor of state and the attorney general; sections 2808
and 2809, Revised Statutes.

2. Annual state board of equalization for railroads; consists of
the auditor of state, the treasurer of state, the commissioner of rail-
roads and telegraphs and the attorney general; sections 2811 and 2812
Revised Statutes.

3. Annual state board of equalization for interurban and subur-
ban electric railroads; consists of the auditor of state, the treasurer of
state, the commissioner of railroads and telegraphs and the attorney
general; sections (2776-8), (2776-9) Revised Statutes.

4, Decennial state board of equalization. The auditor of state is
ex-officio a member of this board, the other members of which are chosen
in the several senatorial districts hy the electors thereof. Sections 2818
and (2818-1) Revised Statutes.

1T—-AL G
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5. State board of appraisers and assessors for express, telegraph
and telephone companies; consists of the auditor of state, ex-officio presi-
dent; the treasurer of state and the attorney general; sections 2778a,
2779 and 2780 Revised Statutes.

6. State board of appraisers and assessors for freight line and
equipment companies; consists of the auditor of state, ex-officio presi-
dent; the treasurer of state and the attorney general; sections (2780-9),
(2780-10) and (2780-11) Revised Statutes.

7. State board of appraisers and assessors for sleeping car com-
panies; consists of the auditor of state, ex-officio president; the treasurer
of state and the attorney general; sections (2780-14), (2780-15) and
(2780-16) Revised Statutes.

8. State board of appraisers and assessors for electric light, gas.
natural gas, pipe lines, waterworks, street, suburban or interurban rail-
roads, express, telegraph, telephone, messenger or signal, union depot,
railroad, water transportation and heating or cooling companies (‘““‘Cole
law’’); consists of the auditor of state, ex-officio president; the treasurer
of state, the attorney-general and the secretary of state; sections (2780
-19), (2780-20) and (2780-21) Revised Statutes. Under section (2819-1)
this board appoints annual boards of review for municipal corporations.

9. The board of tax remission; consists of the governor, the auditor
of state and the attorney general; section 167 Revised Statutes.

10. The board of remission of penalties prescribed for failure of
domestic or foreign corporations to file reports with the secretary of
state (“Willis law”); consists of the governor, the secretary of state and
the attorney general; section (2780-28).

11. The board of appeals from the decision of the secretary of state
as to the levy of fees due from foreign corporations complying with the
laws of Ohio (“Willis law”); consists of the auditor of state, the sec-
retary of state and the attorney general. Section 148¢ of the Revised
Statutes.

II.

Boards or commissions whose functions relate to matters other than

taxation system of Ohio:

1. Legislative apportionment board; consists of thg governor, the
auditor of state and the secretary of state; article XI, section 11 of the
constitution.

2. Commissioners of the sinking fund; consists of the auditor of
state, ex-officio president; the secretary of state, ex-officio secretary, and
the attorney general; article VIII, sections 8, 9, 10 and 11 of the constitu-
tion, and sections 219 to (244-9), inclusive, Revised Statutes.

3. Board of state charities; consists of the governor, ex-officio
president, and six persons appointed by the governor, not more than
three of whom may be from the same political party; sections 655 to
658, inclusive, Revised Statutes.

4. State board of health. The attorney general is ex-officio a mem-
ber of this board, the other members of which are appointed by the
governor with the advice and consent of the senate. Sections (409-24)
Revised Statutes.

5. Commissioners of public printing; consists of the secretary of
state, the auditor of state and the attorney general. Sections 314, 318

the
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and 320 et seq. Revised Statutes. TUnder sections 132 and 134 Revised
Statutes, the commissioners of public printing have authority to contract
for paper for the use of the state.

6. Emergency board; cons'sts of the governor, the auditor of
state, the attorney general, the chairman of the house finance committee
and the chairman of the senate finance committee. Section (17-3) Re-
vised Statutes.

7. Board of deposit; consists of the treasurer of state, the auditor
of state and the attorney general. Sections (200-3) and (200-4) Revised
Statutes.

8. Commission on fees of county officials; consists of the auditor
of state, ex-officio chairman, secretary of state and the attorney gen-
eral. Sections (1298-3), (1298-4) and (1298-5) Revised Statutes.

9. Commissioners to examine voting machines; consists of the
governor, the secretary of state and the attorney general. Section (2966-
54) Revised Statutes.

10. Commission to hear and determine petitions for the consolida-
tion of insurance companies; consists of the governor (but in event of
his disability to act, some competent person, a resident of the state, to
be appointed by him), the attorney general and the superintendent of
insurance. Section 3597 Revised Statutes,

11. Board for the relief of persons who wrongfully paid for Ohio
state university lands in Virginia‘military district; consists of the sec-
retary of state, the auditor of state and the attorney general. Sec-
tion (4105-50) Revised Statutes.

12. Under section 783 Revised Statutes, the governor, the auditor
of state and the secretary of state must approve plans, specifications and
estimates for state buildings. .

13. Under section (3821-68) Revised Statutes, the governor, the
auditor of state and the secretary of state are authorized to certify to
compliance with the free banking act.

14. Under section (3107-86) the auditor of state, the treasurer of
state and the secretary of state are authorized and directed to sell
United States land scrip issued for the establishment of an agricultural
and mechanical college in Ohio.

15. Under an act in 80 Ohio Laws 122, the governor, the auditor
of state and the attorney general are authorized to appoint an agent
to adjust the claims of the state against the United States.

16. Under an act in 97 Ohio Laws 559, the governor, the auditor
of state, the attorney general, the secretary of the state board of health
and one person appointed by the governor, are constituted a state
tuberculosis sanatorium commission, and as such are one of the “boards”
of the state, although the purpose thereof is temporary.

“ 17. Under an act in 98 Ohio Laws 57, the governor, the auditor of
state and three persons, not more than two of whom may be of the same
political party, to be appointed by the governor, constitute a commission
to select a site and erect a hospital for crippled and deformed children.
This act creates a state board, although the purpose thereof is temporary.

The following is a list of the instances in which the governor and the at-
torney general act concurrently:

In determining the existence of errors in deeds from the state under section
4122 Revised Statutes.
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In approving leases of state lands under section (218-22a) Revised Statutes.
In appeals from the decision of the board of medical registration and exam-
‘nation, under section 4403c, and in hearing appeals from the decision of the
state board of pharmacy under section 4410, Revised Statutes.
Very truly yours,

‘Wape H. ELLIs,
Attorney General.

BOARD OF REVIEW-—MUNICIPAL—POWERS OF.

January 25th, 1908.

To the Members of the Senate, TTth General Assembly of Ohio.

GENTLEMEN:—I am in receipt of a copy of senate resolution No. 75, as fol-
lows:

“Be it Resolved, That the attorney general is hereby requested
to inform and advise the senate as to the present powers enjoyed by
boards of review in the equalization and valuation of property for the
purposes of taxation as limited by the recent decision of the supreme
court.”

In compliance with the request therein contained, I beg to say that the
boards of review created and acting under the provisions of section (2819-1)
Revised Statutes (95 O. L. 481) have had their powers defined by the supreme
court of this state in the case of Davies, jr., Auditor of Lucas Co., et al. v.
The National Land & Investment Co., reported in 76 O. S. 407. The syllabus of
that case is as follows:

“After the completion of the decennial appraisement of real estate
in any municipality of this state, and its equalization in accordance with
the statutes in force for that purpose it is not competent for the board
of review of any such municipality, created and acting under the pro-
visions of section 2819-1, Revised Statutes of Ohio (95 O. L. 481), during
the running of the decennial period, to select certain tracts or lots
therein for revaluation and to increase their taxable value above thaft
fixed by the preceding decennial valuation, unless such increase in value
is caused by the erection of new structures and not returned, or unless
such increase becomes necessary in equalizing such real estate on account
of omitted lands or lots restored to the tax list, new entries and addi-
tions, or, in correcting gross inequalities in existing valuations, requir-
ing a new equalization of the property so increased with other real
property affected thereby. And such increase and equalization cannot
be made except upon complaint of an owner or owners of real estate
interested therein, and after due notice of the time and place of hearing
of said complaint, to persons whose real estate may be affected by such
increase and equalization.

. “A complaint filed by the clerk of such board of review, even if filed
under its order, is not the complaint contemplated by said section
(2819-1). It must be the complaint of an owner of real estate interested in

2 new equalization.”
L d
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It is apparent from this decision, being the latest expression from the su-
preme court upon this subject, that such boards are not boards of original ap-
praisal, but are merely boards of equalization, and that they have no power
to fix a new valuation upon real estate during the interim between decennial
appraisements, unless such real estate sought to be valued comes within the ex-
ceptions mentioned in that statute; that is to say, they may review the re-
turns of new entries and the valuation of lands newly platted which are within
the corporation, the value of new structures as returned, and the value of
structures destroyed as returned and lost, and lands restored to the tax list.
If, in the course of such proceeding, it is found in any case that certain real
estate, as compared with other real estate in the locality, has been listed too tow,
and other real estate listed too high, so that gross inequalities exist, the values
may be increased or reduced, as justice demands, but th's increase in value may

- not be made arbitrarily, but only in the process of equalization which seems to
be considered the paramount purpose of such boards. Such equalization can
only be done after a bona fide complaint has been filed with such board by an
owner of real estate interested in a new equalization.

The foregoing restrictions and limitations upon the powers of boards of re.
view apply only to proceedings in connection with real estate. No such limita-
tion applies when the board is proceeding to increase the valuation in the re-
turn of a taxpayer’s personal property or in a proceeding to compel him to
make a return of such personal property. Full and ample power is conferred
upon such boards to compel every owner of personal property to return the same
at its full value in money. - Their powers, however, do not extend to such
subjects of taxation as bank stocks and certain others, where special authority
has been conferred upon other boards and officers to fix, adjust or equalize the
valuation of the same for purposes of taxation.

Very truly yours,
Wane H. ELLis,
Attorney General.

CONSTITUTIONAL LAW—COMPENSATION OF MEMBERS OF BOARDS OF
EDUCATION.

General assemdly may authorize boards of education to fix compensation of
members to be determined by specific services, but not to fix such compensation
if apportioned according to time.

January 29th, 1908.

Ho~. Auvair R. CorLETT, House of Represeantatives, Columbus, Ohio.

Dear Sik:—I have given consideration to the inquiry presented by you as
to whether the general assembly had the power to delegate to hoards of edu-
cation the right to fix the amounts of the salaries of the members thereof.
Replying thereto, I refer you to article II, section 20 of the constitution, which
is as follows:

“The general assembly, in cases not provided for in this constitu-
tion, shall fix the term of office and the compensation of all officers; but
no change therein shall affect the salary of any officer during his exist-
ing term, unless the office be abolished.”
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The supreme court, in construing this section, has pointed out the distinc-
tion between “salary” and ‘“‘compensation.” In Thompson v. Phillips, 12 O. S.
617, it said:

“It is manifest from the change of expression in the two clauses
of the section that the word ‘salary’ was not used in a general sense,
embracing any compensation fixed for an officer, but in its limited sense
of an annual or periodical payment for services. A payment dependent
on the time and not on the amount of the services rendered.”

It was also held in Gobrecht v. Cinti., 51 O. S. 68, that:

“Compensation of a public officer fixed by a provision that ‘each
member of the board who is present during the entire session of any
regular meeting, and not otherwise, shall be entitled to receive $5.00 for
his atttendance,” is not ‘salary’ within the meaning of section 20 of ar-
ticle IT of the constitution, * * #*

These and other authorities bearing upon the- proper construction of this
clause of the constitution lead me to express the opinion that a provision in an
act for compensating members of the board of education by giving to each
member of the board who is present at the session thereof a fixed amount
would be constitutional, but that if it attempted to establish the same by a
yearly allowance to be determined by the board of education itself, it would
violate the section of the constitution above quoted.

Very truly yours,
Sxrre W. BENNEIT,
Special Counsel.

CONSTRUCTION OF HOUSE BILL NO. 1005, AMENDING SECTION 2825 R. S.

February 25th, 1908.

HoN. GEorGE W. BowEgrs, Member House of Representatives, T7th General Assem-
bly, Columbus, Ohio.

DEAR SIR:—You have submitted to me house bill No. 1005, with a request
for an opinion as to the effect of certain language incorporated thereby in
section 2825 Revised Statutes. The language in question, with the context, is
as follows:

“Sec. 2825. The county commissioners shall not levy any tax

& # # fgr huilding any bridge, ¥ ¥ * except as hereinafter pro-

vided, the expense of which will exceed fifteen thousand dollars ($15,000),
except in case of county bridge, the expense of which will exceed eighteen

- thousand dollars ($18,000), without first submitting to the voters of the

county, ete.”

This additional language is of doubtful effect, but, in my judgment, it should
be interpreted to mean that county bridges which will cost $18,000 or less
may be built and the tax levied without first submitting to the voters of the
county the question of the policy of building such bridge.

Very truly yours,
‘Wape H. ELLIS,
Attorney General.



ATTURNEY GENERAL. 263

SUPPLEMENTARY AND FINAL LIST OF STATE BOARDS, COMMIS-
SIONS, ETC.

February 26th, 1908.

To the Members of the House of Representatives of the TTth General Asseinlily.
GENTLEMEN :—I beg to acknowledge the receipt of house resolution No. 7%,
in which I am requested to inform the house as follows:

“First. As to the number of state boards or commissions, not in-
cluding those called for by house resolution No. 68, authorized and ex-
isting by authority of law, for the performance of whose functions and
moneys of the state of Ohio, raised by taxation, have been taken from
the general revenue fund of this state during the years 1906 and 1907;
the official titles or designations of such boards or commisgions, the num-
ber of members constituting each, and the official authority by whom’
the members of such boards or commissions were appointed, as well
as the statutory authority by virtue of which such boards or commis-
sions were created and exercised the functions for them prescribed.

“Second. As to the number of state boards or commissions author-

. ized and existing by authority of law, the expenses for the performance
of which are defrayed from revenues derived from sources other than
the general revenue fund of the state; the official titles or designations
of such boards or commissions, the number of members constituting each
and the official authority by whom the members of such boards or com-
missions have been appointed; and the statutory authority by virtue of
which the said boards or commissions were created and by which they
exercise the functions for them prescribed.”

I deem it best to submit the information required by the above resolution
in tabular form, but for thc sake of convenience desire to call attention to
certain classifications which should be made.

In the first place, two classes of boards whose compensation' or expenses
have been, during the years 1906 and 1917, paid out of the general revenue fund
of the state ought to be distinguished. There are certain boards in the ex-
ercise of whose funct.ons moneys are collected and paid into the state treasury
to the credit of the general revenue fund, where they remain automatically
appropriated, so to speak, to the use of such boards. These boards are to be
distinguished from those whose support is derived from the regular general
revenue fund.

A further classification of the various boards will he made in replying to
both branches of the resolution according to the functions exercised by them.
Certain state boards may be characterized as administrative. Others, for the
purpose of distinguishing them, may be properly designated as institutional.
Of the instituticnal boards there are those which exercise control over the
penal and reformatory institutions of the state; those having supervision of
the different benevolent instituticns, and those the duties of which relate to ed-
ucational institutions. There have been during the two years contemplated in
the reauest of the resolution, various boards or commissions appointed un:ier
statutory authority, for the purpose of selecting sites for state institutions, ete.
These bhodies should be separately classified.

In addition to these boards which fall into the above mentioned classes,
there are a number of bhoards of various degrees of importance which, for
lack of classification, may be grouped together as miscellaneous,
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BOARDS WHOSE COMPEXNSATION OR EXPENSES HAVE BEEX PAID OUT OF THE GENERAL
REVENUE FUXD OF THE STATE DURING THE YEArs 1906 axp 1907, aAxp Nor
OUT OF ANY SPECIAL PORTION OF SAID FUND.

a. Administrative Boards.

1. Ohio State Board of Arbitration; consists of three members appointed
by the governor, with the advice and consent of the senate; section (4364-90)
R. S, etc.

2. Ohio State Board of Pardons; consists of four members appointed by
the governor, with the advice and consent of the senate; section (409-42)
R. S. etc.

3. State Library Commission; consists of three members appointed by the
governor, with the advice and consent of the senate; section 342 R. S. etc.

4. Ohio State Board of Agriculture; consists of ten members elected by the
annual meeting of the state board of agriculture and the representatives from
county agricultural societies; section (3691-25) R. 8., etc.

5. Board of Live Stock Commissioners; the state board of agriculture is
by section (4211-9) R. S., constituted the board of live stock commissioners.

b. Institutional Boards.
1. Penal and Reformalory Institutions.

6. Board of Managers of the Ohio Penitentiary: consists of five members
appointed by the governor, with the advice and consent of the senate; section
(73881) R. S.

7. Board of Managers of the Ohio State Reformatory; consists of six
members appointed by the governor, with the advice and consent of the senate;
section (7388-17) R. S.

2. Benevolent Institutions

8. Board of Trustees of the Cleveland State Hospital; consists of five
members appointed by the governor, wtth the advice and consent of the senate;
sections 634, 698, etc., R. S.

9, Board of Trustees of the Columbus State Hospital; consists of five
members appointed by the governor, with the advice and consent of the senate;
sections 634, 698, etc.,, R. S.

10. Board of Trustees of the Dayton State Hospital; consists of five mem-
bers appointed by the governor, with the advice and consent of the senate;
sections 634, 698, etc., R. S.

11. Board of Trustees of the Athens State Hospital; consists of five mem-
bers appointed by the governor, with the advice and consent of the senate;
sections 634, 698, ete., R. S.

12. Board of Trustees of the Toledo State Hospital; consists of five mem-
bers appointed by the governor, with the advice and consent of the senate;
sections 634, 698, etc., R. S.

13. Board of Trustees of the Massillon State Hospital; consists of five
members appointed by the governor, with the advice and consent of the senate;
sections 634, 698, etc, R. S. '
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114. Board of Directors of the Longview Hgspital; consists of five members,
two of whom are appointed by the governor, with the advice and consent of the
senate, one by the judges of the court of common pleas of Hamilton county, one
by the probate judge of said county and one by the commissioners thereof;
sections 698, 723, ete, R. S.

15. Board of Trustees of the Boys' Industrial School (classed by section 634
R. S. with the benevolent institutions of the state); consists of five members
appointed by the governor, with the advice and consent of the senate; sections
634, 752, etc., R. S.

16. Board of Trustees of the Girls’ Industrial Home (classed by section 634
R. S. with the benevolent institutions of the state); consists of five members
appointed by the governor, with the advice and consent of the senate; sections
634, 765, ete.,, R. S.

17. Committee of Visitors for the Girls’ Industrial Home; consists of three
women appointed by the governor; sections 766 and 767 R. S.

18. Board of Trustees of the Ohio Institution for the Education of the
Deaf and Dumb; consists of five members appointed by the governor, with the
advice and consent of the senate; sections 634, 659, etc., R. 8.

19. Board of Trustees of the Ohio State School for the Blind; consists of
five members appcinted by the governor, with the advice and consent of the
senate; sections 634, 665, etc., R. S.

20. Board of Trustees of the Ohio Institution for Feeble Minded Youth;
consists of five members appointed by the governor, with the advice and consent
of the senate; sections 634, 671, R. S.

21. Board of Trustees of the Ohio Soldiers’ and Sailors’ Home; consists of
five members appointed by the governor, with the advice and consent of the
senate; section (674-4), etc., R. S.

22. Board of Managers of the Home of the Ohio Soldiers, Sailors, Marines,
their Wives, Mothers and Widows, and Army Nurses; consists of five members
appointed by the governor, with the advice and consent of the senate; section
(674-16), ete, R, S.

23. Board of Trustees of the Ohio Soldiers’ and Sailors’ Orphans’ Home;
consists of five members appointed by the governor, with the advice and consent
of the senate; sections 634, 676, etc.,, R. S.

24. Beard of Visitors for the Ohio Soldiers’ and Sailors’ Orphans’ Home;
consists of five women appointed by the governor; sections 675a¢ and 6750 R. S.

25. Board of Trustees for the Ohio Hospital for Epileptics; consists of five
members appointed by the governor, with the advice and consent of the senate;
sections 634, (751-1) R. S.

3. Educational Institutions.

26. Board of Control of the Ohio Agricultural Experiment Station; consists
of five members appointed by the governor, with the advice and consent of the
senate; section (409-2), ete., R. S.

27. Voluntary Crop Correspondents, of which there may be an indefinite
number appointed by the secretary of the bhoard of agriculture; section
(409-35), R. S.

c. Temporary Boards to Select Sites, ete.

28. Board of Commissicners for the Erection of the Lima State Hospital;
consists of six members appointed by the governor; section (721-3), ete., R. S.

20. Sultana Monument Commission; cousists of three members appointed
by the governor. 98 O. L. 308.
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30. Vicksburg Military Park Commission; consists of six members ap-
pointed by the governor. 94 O. L. 401,

31. Commissioners of the Jamestown Ter-Centennial Exposition; consists
of five members appointed by the governor. 98 O. 1. 644.

32. Commissioners to the Louisiana Purchase Exposition; consisted of
eight members appointed by the governor. 95 O. L. 644.

33. Fort Meigs Commission; consists of three persons appointed by the
governor. 97 O. L. 651.

d. Miscellaneous.

34. The Codifying Commission; consists of three persons appointed by the
governor. 98 O. L. 221.

35. Ohio State Board of Uniform State Laws; consists of three members
appointed by the governor; section (409-59) R. S.

36. State Board of Examiners (School); consists of five members ap-
pointed by the state commissioner of common schools; section 4065 R. S.

37. Special commissions to investigate and report upon claims for dam-
ages arising from the overflow of state canals and reservoirs; consist of three
members each, appointed by the board of public works and the claimant or
claimants, or, in case of disagreement, by the governor; section (218-32) R. S.
During the years 1906 and 1907 nine of these boards were appointed.

BOARDS SUPPORTED IN WIIOLE OR IN PART BY MONEYS BY THEM COLLECTED AND PAID
INTO THE STATE TREASURY TO TIE CREDIT OF THE GENERAL REVENUE FUXND.

38. State Board of Public Works; consists of three members chosen by the
electors of the state; article VIII, section 12, of the constitution, and section
(218-2) R. 8., etc.

39. The Canal Commission; consists of two members appointed by the gov-
ernor, under authority of section (218- 236d) R. S. This board ceased to exist
April 28th, 1906, having been abolished by the act in 98 O. L. 304.

40. Railroad Commission of Ohio; consists of three members appointed by
the governor, with the advice and consent of the senate; section (244-11),
ete., R. S.

41. Fish and Game Commission; consists of five commissioners appointed
by the governor, with the advice and consent of the senate; section 405, etc., R. S.

42. Ohio State Board of Medical Registration and Examination; consists of
seven members appointed by the governor, with the advice and consent of
the senate; section 4403, etc., R. S.

43. Ohio Board of Pharmacy; consists of five members appointed by the
governor, with the advice and consent of the senate, from a list submitted by
the Ohio State Pharmaceutical Association; section 4406, etc.,, R. S.

44. Bureau of Inspection and Supervision of Public Offices, department of
auditor of state; consists of three deputy inspectors appointed by the audltor
of state, who is ex-officio chief inspector; section (181-1), etc.

II.

BOARDS WHOSE COMPENSATION OR EXPENSES ARE NOT PAID OUT OF THE GENERAL
REVENUE FUND OF THE STATE.
a. Administrative Boards.

1, Ohio State Board of Dental Examiners; consists of five members ap-
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pointed by the governor, with the advice and consent of the senate; section
4405, etc., and section 6991 R. S.

2. Ohio State Board of Veterinary Examiners; consists of five members;
the secretary of the state board of agriculture and the secretary of the state
board of health are ex-officio members and the cother three are appointed by
the governor, with the advice and consent of the senate; section (4412-1)
etc,, R. S.

3. Ohio State Bcard of Embalming Examiners; consists of five members;
the president and secretary of the state board of health are ex-officio members;
the other three members are appointed by the governor; section (4412-11) R.S.

b. Institutional Boards.

4. Board of Trustees of the Ohio State University; consists of seven mem-
bers appointed by the governor, with the advice and consent of the senate; sec-
tion (4105-37) ete., R. S.

5. Board of Truslees of Ohio University; elected by the Ohio university
corporation; section (4105a¢) ete., R. S.

6. Board of Trustees of Miami University; elected by the Miami wuni-
versity corporation; section (4105a¢) etc., R. S.

7. Board of Trustees of the Combined Normal and Industrial Department
at Wilberforce University; consists of nine members, five of whom are ap-
pointed by the governor, with the advice and consent of the senaie, and three
of whom are appointed by the board of trustees of Wilberforce university, and
of which the president of Wilberforce university is ex-officio a member; sec-
tion (4105-54), etc., R. S.

8. Committee to Examine Applicants for Admission to the Bar; is ap-
pointed by the supreme court under authority of section 559. Excepting the
grant of authority and the limitation therein that this committee shall consist
of not less than three members, this body is governed entirely by the rules
of the court.

I deem it proper in this connection to mention two boards which more
properly belong within the two classes described in house resolution No. 68,
but which were not included in the list submitted in compliance with the
request of said resolution, to-wit, the School Book Board, consisting of the gov-
ernor and the secretary of state, and existing by virtue of section (4020-1) R. S,
and the Canvassing Board, consisting of the governor and secretary of state,
and exercising its functions under sections 2955 and 2986 R. S.

Very truly yours,
‘Wape H. Eruis,
Attorney General.

DEPOSITORY—COUNTY—AWARD WHEN BIDS ARE SAME.

County commissioners have discretion as to distribution of funds among
several banks bidding the same rate of interest.

April 3rd, 1908.
Dear Sir:—Replying to your inquiry of the 3rd, relalive to the legality of

certain procedure adopted by the county commissioners of Wyandot county in
designating a depository for the public moneys of the county, I beg to say that
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section 3 of the depository act does not seem to require that the award of the
money to the various banks must be done at the time of the opening of the
bids, but the commissioners can have time to consider the various proposals
made by the different banks.

In this case three banks in the county were bidders for all of the funds, and
one bank in the county for only $10,000 of the funds. Two per cent. was bid
by each bank. You have not stated what was the sum of publ.c money to be
awarded. The provision of the law is that no bank shall receive a larger de-
posit than $400,000, and that where the highest bidder on account of the large
amount of money to be deposited is not entitled to all of the funds of the
county, the commissioners, after awarding to the highest bidder all that it is
entitled to, shall award the balance to the next highest bidder or bidders re-
spectively.

As the bid of each one of the banks was the same, the county commis-
sioners would be authorized, under section 3 of the act, to divide the funds to
be deposited and award a portion thereof to each of the banks or trust com-
panies, provided they offer the proper sureties, securities, or both.

I find no objection to the plan pursued by the county commissioners in this
instance.

Very truly yours,
. W. H. MILLER,
Assistant Attorney General.

BOARD OF AGRICULTiJRE—STATE——STATUS Oor.

Gencral assembly may and should appropriate moncy to pay principal and
interest of bonds issued by state board of agriculture.

April 16th, 1908.

How. I. E. HurrMAN, Secretary, Senate Committee on Finance, Columbus, Ohio.

DEAR SIR:—Permit me to acknowledge the receipt of your letter, in which
you inquire as to the validity of the outstanding bonds issued by the Ohio state
board of agriculture and as to the policy of the state in the payment of such
bonds and interest.

In reply thereto I beg to say that, in my opinion, the bonds are valid obliga-
tions which the state should pay, the same as any other debt. The Ohio state
board of agriculture is a public agency established by the state for the promoticn
of its agricultural interests, and is an arm of the state for the purpose of per-
forming purely public functions.

I presume the question arose before your committee because of the conten-
tion in an action ‘in the common pleas court of this county wherein the plaintiff
claimed that the Ohio state board of agriculture is a private corporation, and
sought to restrain the publication of the fertilizer report. In this connection per-
mit me to say that that case has been submitted to the court and I fee] confident
the decision will show that there is nothing in the claim.

The Ohio state board of agriculture was created in 1846 for the purpose of
promoting the agricultural interests of the state. It was created in the same
manner that the Ohio university and the Miami university were created The
state has the same authority to pay these bonds as it has to appropriate money
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for these universities and for many hospitals and other educational and char-
itable institutions They are not private corporations in the ordinary meaning
of the term.

The policy of the state should be to provide the necessary funds for the
board of agriculture to carry on the work which has been entrusted to it. The
work of gathering and publishing the annual agricultural reports and crop
statistics; of protecting the live stock of the state; of nursery inspection and
the prevention of insect pests; of conducting an annual agricultural exhibit and
of conducting farmers' institutes are all matters of vital importance to the
farmers of our state, and the legislature has the clear right to aid this, our most
important industry.

I shall be glad to defend in any court your action, for I believe the Ohio
state board of agriculture should in every particular be recognized as a state
department.

Yours very truly,
WabE H. ELLis,
Attorney General.
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(To the Prosecuting Attorneys)

ROADS AND HIGHWAYS — OPENING OF —REPAIR. COURT
STENOGRAPHER — SCOPE OF DUTIES.

Trees and rocks removed from land appropriated for ioad belong to original
owner unless included in bill of damages.

Township road connecting at one end only with public highway must be
repaired by road superintendent.

Court stenographer may be allowed additional compensation, to be tared
as costs, for making transcript of testimony taken before grand jury.

January 8th, 1908.

Hox~. Epwarp B. FoLLETT, Prosecuting Attorney, Marietta, Ohio.
DEear Sir:—I desire to acknowledge the receipt of your letter, in which you
submit the following questions:

“l. When a township or county road is laid out, and the compensa-
tion and damages paid, and, in opening the road, trees and rocks
must be removed, can the county or township authorities make such use
of the wood and stone as they see fit, or is such use in any wise de-
pendent upon the will of the abutting land owner?”

“2. When a township road is fixed by the trustees at a width of 16

feet and is not such as-is described in section 4678 R. 8., is it legal for
the trustees to provide that the road shall be maintained by the town-
ship? The road in question runs from a county or township road to a
plantation and is used by the owners of some four or five different
farms.” :
“3. Referring to the last sentence of section (474-9), section b,
Everett’s Ed. of Bates’ Ann. Ohio Statutes, in regard to the testimony
of witnesses taken before the grand jury by the official court
stenographer, should a court stenographer, appointed by the court of
common pleas and drawing a fixed salary of one thousand dollars per
year, be allowed the compensation specified in said section for
transcripts ordered by the prosecuting attorney, and should same then
be collected as costs in the case, or is such work covered by the regular
salary of the stenographer?”

In reply thereto I beg to say that it is my opinion:

First. If such property was merely located on the land appropriated and
was not included in the bill for damages, it belongs to the abutting owner, but
if it is part of the land which was appropriated and for which compensation
was received by the abutting owner, then such property may be disposed of
by the authorities mentioned. Whether the authorities may use the wood and
stone depends on whether compensation has been made for them.

Second. The road should be kept in repair by the road superintendent, as
provided by section 4715. R

Third. The offid.al stenographer should be allowed the statutory compen-
sation per folio, the same to be taxed and collected as other costs in the case.

Very truly yours,
‘WapE H. ELLis,
Attorney General.
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EXPENSE OF ELECTION FOR INCORPORATION OF VILLAGE.

Township trustees iray refuse to proceed with election upon question of
incorporation of village until erpense of such proceeding is paid by petitioners.

January 8th, 1908.

Ho~. Epwarp S. STEPHENS, Prosecuting Attoruney, Sandusky, Ohio.

Drar Sik:—Replying to yours of the 3st ult., regarding the authority of
the township trustees to require payment by the petitioners of the expenses in-
curred in calling, holding and conducting the election provided for by section
(1536-15) R. S., and related sections, I beg to state that it is apparent by a
consideration of section (1536-26) that the officers required to perform the
services need not do so if, upon demand of the petitioners, the payment of the
fees are not made. It would therefore operate to abate the proceedings if the
officers were not paid for their services, and while the township trustees have
not the authority to require a deposit of costs in advance, yet the statute op-
erates to compel the payment of the fees as requested, or the services need
not be performed. '

Very truly yours,
Wape H. ELris,
Attorney General.

BOARD OF EDUCATION—TOWNSHIP—VACANCY IN OFFICE.

When all members of township board of education resign, county commis-
sioners may act as such board until successors can be elecled.

January 9th, 1908.

Hox. Crarnes C. KEArNS, Prosecuting Attorney, Batavia, Ohio.

DeAR Sir:—Your communication of January 7th is received, in which you
submit an inquiry as to the filling of vacancies in the board of education where
ihe entire board has resigned.

In reply, I beg to say section 3981 of the Revised Statutes provides a method
for the filling of vacancies in the membership of boards of education. It con-
Lains no provision, however, for the appointment of an entire new board, and I
know of nc provision of law by which such appointments can be made. I am
of the opinion, however, that relief may be had under section 3969 of the Re-
vised Statutes, whereby the county commissioners are authorized to perform
the duties of a board of education until such time as a new board can be elected.

Very truly yours,
‘Wape H. ELL1s,
Attorney General.
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ARREST—EXPENSE OF CITIZEN ASSISTING POLICE OFFICER.

County commissioners may not pay expense of citizen incurred in assisting
police officer in arrest of person charged with violation of state law.

January 11th, 1908.

Hox~N. CHARLES C. MARSHALL, Prosecuting Attorney, Sidney, Ohio.

Drar Sir:—In your letter of January 4th you state that upon request of
the chief of police of Sidney, one of your citizens allowed him to use his auto-
mobile and sent a man with the machine to assist the police in pursuit of a
murderer; that the machine was injured during the trip and the owner has
presented a bill to the county commissioners, asking them to pay for the damage
done to the machine. You ask whether the commissioners have any authority
to pay this bill.

Under existing law there is no provision for the payment of any such bill by
the county commissioners. Section 6318 R. S. makes it the duty of any person
called upon by such officer to assist him in apprehending a person charged with
crime, but makes no provision for the payment of any compensation, expenses
or damages.

Inasmuch as the chief of police was performing his dufy as a mun:clpal
officer, I would su'ggest that the city solicitor be consulted as to whether the
city, under the provisions of the municipal code, should make payment of such
amount.

Very truly yours,
WabeE H. ErLL1s,
Attorney General.

ROADS AND HIGHWAYS—FREE TURNPIKE COMMISSIONERS.
January 11th, 1908.

Hox. H. T. SuerHERD, Prosecuting Attorney, St. Clairsvilie, Ohio.

Dear Sir:—Replying to your recent letter, under section 4775 a person who
owns land lying within the bounds of a road, but who does not reside within
the bounds of said road, cannot he appointed a road commissioner, The first
part of this statute sets out the following as the requisite qualifications:

“The commissioners shall appoint three judicious free-holders of
the county resident within the bounds of said road, to be commissioners
of such free turnpike road.”

In the absence of specific exceptions in the remainder of the statute the
above requirements must govern and control as fo such qualifications.
Very truly yours,
WanE H. ELL1s,
Attorney Gencral.
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BOARD OF EDUCATION—ARCHITECT.

Board of education need not advertise in employment of architect for
construction or improvement of school building.

January 16th, 1908.

Ho~. KarL T. WEeBBER, Prosecutiig Attoriry, Columbus, Ohio.
Dear Sir:—Your communication of January 13th is received, in which you
submit. the following inquiry:

“Do the Ohio statutes require boards of education about to erect
or remodel buildings for school purposes, in selecting an architect, to
proceed by four weeks’ legal advertising and competitive bidding, in the
same manner as provided in the laws for the letting of building con-
tracts for construction purposes, or are said boards free to select an
architect by such methods as they deem best?”

In reply I beg to say section 3988 of the Revised Statutes provides:

“When a board of education determines to build, repair, enlarge
or furnish a schoolhouse or schoolhouses, or make any improvement
or repair provided for in this chapter, the cost of which will excead, in
city districts, fifteen hundred dollars, and in other districts five hun-
dred dollars, except in cases of urgent necessity, or for the security
and protection of school property, it shall proceed as follows:

“(1.) The board shall advertise for bids, for the period of four
weeks, in some newspaper of general circulation in the district, and
two such newspapers, if there are so many; and if no newspaper has a
general circulation therein, then by posting such advertisement in
three public places therein, which advertisement shall be entered in
full by the clerk-on the record of the proceedings of the board.”

Paragraphs 2, 3, 4, 5, 6, 7, 8, 9 and 10 of said section provide for the
submission of bids and the letting of the contract for the improvement. This
section contains no provision relative to the employment of an architect, and
I am unable to find any other provision of the statutes which expressly
authorizes boards of education to employ architects. I am, however, of the
opinion that in the express grant of power to boards of education to contract
for the construction of school buildings is implied the power to employ
necessary architects.

From an opinion rendered the governor, under date of December 19th, 1906,
by this department, relative to the erection of the Sultana monument, 1
quote the following:

“As to the charge that the commission had, or was about to
enter into a contract with the Leland & Hall company for the construc-
tion of the monument without competitive bidding, I find that this
was not supported by any evidence; but that the only contract they
had entered into was one with Mr. Landi, a New York sculptor, for
the construction of a working mordel to be cast in bronze, for which
they had agreed to pay, when approved by the commission, the sum of

18—A. G.
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$4,000, and that while this contract may have been unnecessary and
might have been submitted to competition or included in the entire con-
tract for the construction of the monument, it was not required by law
to be so awarded, and was awarded in good faith.”

I am of the opinion that the conclusion herein reached will apply to
boards of education in the employvment of architects. I desire, however, to
submit this suggestion: It a board of education deems it advisable to em-
ploy an architect at competitive bidding, the resolution should provide that
the contract will be let to the lowest and best hidder, so as to reserve to the
board of education the right to exercise their discretion in the selection of
the architect without regard to the amount of the bid submitted.

Very truly yours,
W. H. MILLER,
Assistant Attorney General.

TOWN HALL—LEVY OF TAX FOR IMPROVEMENT OF.
January 16th, 1908.

Hox. EpwaARD S. STEPHENS, Prosecuting Attorney, Sandusky, Ohio.

DeArR Sik:—Your communication of recent date is received, in which
you submit the following inquiry:

The question of enlarging the township hall in Huron township, Erie
county, was submitted to the whole body of electors of said@ township at the
last November election, with the result that a majority of the ballots cast
favored the enlargement of said hall. You inquire whether or not the tax to
be levied for said improvement, as provided in section 1479 Revised Statutes,
shall be placed against all of the property in the township, including the
property in the village of Huron.

In reply I beg to say that in as much as the territory included in Huron
township embraces the village of Huron, the tax should, in my judgment, he
levied against all the property in the township, which of necessity would in-
clude the property within the municipality.

Very truly yours,
‘W. H. MILLER,
Assistant Attorney General.

PROSECUTING ATTORNEY—DUTY OF.
January 17th, 1908.

Hon. Jos. L. McDowerLL, Prosecuting Attorney, Coshocton, Ohio

DEAr SIR;—Your communication of recent date is received, in which you
submit an inguiry as to your duty to prosecute criminal cases brought into
the common pleas court of your county on error from the mayor’s court.

In reply I beg to say section 1273 of the Revised Statutes provides as
follows:

“The prosecuting attbrney shall prosecute on behalf of the state
all complaints, suits and controversies in which the state is a party,
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* % & jn the probate court, common pleas court, circuit court, and
shal]l also prosecute cases in the supreme court in cases arising in his
county, in conjunction with the attorney general.”

Under this provision it is my opinion that it is a part of your official duty
to prosecute all criminal cases in the common pleas court of your county
without regard to the question as to whether the jurisdiction is original or
appellant.

Yours very truly,
W. H. MiLren,
Assistant Attorney General.

STATE SENATOR MAY BE VILLAGE SOLICITOR.

January 27th, 1908.

Hox. Grorce J. FREY, Prosecuting Attorney, Ashland, Ohio.

Dear Sir:—Replying to yours of the 16th inst., I beg to advise that in
my opinion there is no prohibitlon contained in the statutes against the
employment of a state senator as the legal counsel of a village, pursuant to the
provisions of section 199 of the municipal code. A person acting under such
employment is not filling an office, but merely an employment, the same as if
employed by a private corporation.

Very truly yours,
Wabve H. Eruis,
Attorney General.

COUNTY COMMISSIONERS—COMPENSATION OF.

County commissioners must act as turnpike directors without additional
compensation.

January 30, 1908.

Hox. R. R. NevIN, Prosecuting Attorney, Dayton, Ohio.

Dear Sir:—I desire to acknowledge receipt of your letter of January 28th,
in which you’inquire whether or not county commissioners are entitled to
compensation as turnpike directors, in addition to their compensation as
county commissioners. In reply thereto I desire to say that the question
seems to be settled in the case of Tynes, Auditor of Scioto County, v. State
ex rel. Moeller, in which the supreme court affirmed the judgment of the
eircuit court, which held that:

“Said relator, John Moeller, is not entitled to any compensation,
under existing laws of the state of Ohio, for services performed as
turnpike director.”

Moeller was one of the county commissioners of Scioto county and brought
an action in mandamus against the auditor of that county to compel the issuance
of a voucher for his compensation. The judgment was affirmed May 8th, 1906.

Very truly yours,
Wapr H. ELuis,
Attorney General.
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TREASURER OF SCHOOL DISTRICT—COMPENSATION.

Board of education may fix amount of compensation of treasurer of school
district at end of period of time for which compensation is to be paid.

January 31st, 1908.

Hox. A. C. DENBow, Prosecutling Attorney, Woodsfield, Ohio.
DeARr Sir:—In your letter of January 28th you ask:

1. Whether a board of education may fix the compensation of the
treasurer of the board at the end of the year for which he is employed.

2. Whether the treasurer whose compensation was fixed by the
board for the year 1906 will draw the same amount for the year 1907,
although the board, at the end of the year 1907, has fixed the com-
pensation for the latter year at a less amount.

Section 4056 of the Revised Statutes provides that “the bhoard of education
of each school district shall fix the compensation of its treasurer,” but leaves
the matter of time to the discretion of the board.

Section 3974 of the Revised Statutes provides that ‘“no contract shall be
binding upon any board unless it be made or authorized to be made at a
regular or special meeting of the board.”

Section 3982 of the Revised Statutes strictly requires a roll call “upon a
motion to adopt a resolution * # * to elect or appoint an officer or to pay
any debt or claim,” and directs that “in all cases the roll call and record
provided for herein shall be complied with.”

In view of these statutes and the policy of the law as to the powers and,
duties of the boards of education, I am of the opinion that the amount of
compensation must, in each case, be definitely fixed by the board as provided
above, at such time as they deem fit; that the treasurer, after the expiration
of the contract for 1906, must be presumed to enter upon his duties for the
following year, subject to such compensation as shall be fixed by the board,
and that the amount fixed at the end of the year 1907 is the proper amount
to be paid to the treasurer of the board for his services during the year 1907.

Very truly yours,
Wape H. ELLIs,
Attorngy General.

FUGITIVE FROM JUSTICE—COMPENSATION OF OFFICER APPOINTED
’ TO CAPTURE.

. February 12th, 1908.

HoxN. LYMAN W. WACHENHEIMER, Prosecuting Attorney, Toledo, Ohio.

DeEAR Sir:—Your communication of recent date is received, in which you
inquire as to the right of an agent or officer, under sections 920 and 1310 of
the Revised Statutes, to receive per diem compensation in addition to the
expenses allowed.

In reply I beg to say that, in my judgment, neither of these sections con-
templates that the agent or officer is to receive any per diem, but only such
necessary expenses as are actually incurred.

Yours very truly,
‘WapE H. ELus,
Attorney General.
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INSANITY—INQUEST OF.

Procedure when insane person has escaped from a hospital, a certificate of
discharge has been issued by the authorities of such hospital, and such person
is subsequently arrested under indictinent for criminal offense.

February 12th, 1908.

Hox. C. H. HexkEL, Prosecuting Attoriey, Galion, Ohio.
DEar Sir:—Your communication of recent date is received, in which you
submit the following inquiry:

“An accused person, indicted for an offense under the laws of the
state of Ohio, through his attorney, suggested to the court that he was
insane, and that question was tried to a jury, as provided in section
7240 R. S. of Ohio. The jury found the accused insane; he was com-
mitted to the asylum at Toledo, from where he escaped. The authori-
ties, being unable to find him, issued a discharge. Having located the
party, I issued a precipe for warrant and caused his arrest; he is now
confined in the county jail.

“Can he be returned to the asylum by proceedings before the
probate judge, or will it be necessary to proceed under section 7240 R. 8.?”

In reply I beg to say that if the discharge issued by the superintendent
of the asylum cites the fact that the person is recovered, such discharge is
prima facie evidence of his sanity. If, however, you have reason to believe
that - he is now insane, an inquest of lunacy may be held by the probate
judge, and if he is found to be insane he may be committed to an asylum re-
gardless of the fact that an indictment is pending against him, or proceedings
may be had under section 7240 Revised Statutes.

Yours very truly,
‘W. H. MILLER,
Assistant Atlorney General.

CORONER—OFFICE RENT OF.

February 12th, 1908.

Hox~x. WiLLiam L. Davip, Prosecuting Attorney, Findlay, Ohio.

Dear Sir:—Your communication of February 8th is received, in which
you submit an inquiry as to the authority of the county commissioners to
pay office rent for the county coroner.

In reply thereto I beg to say section 859 of the Revised Statutes provides
that:

“A court house, jail, offices for the county officers * * * sghall be
provided by the commissioners when, in their judzment, the same or

any of them are needed, etc.”
4

Under this secfion, I am of the opinion that the county commissioners
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may, if they think the same is needed, provide an office for the county coroner
and pay the rent therefor.

Very truly yours,
W. H. MILLER,
Assistant Atftorney General.

DELINQUENT PERSONAL TAXES—FEES OF COLLECTOR.

Collector of delinquent personal taxzes not entitled to fees on amount col-
lected from ex-treasurer of county failing to pay taxes over 10 his Successor.

February 12th, 1908.

Hox, Davip R. WILKIN, Proseculing Attorney, New Philadelphia, Ohio.
DeEAR SIrR:—You have in yours of the 8th inst., addressed to this depart-
ment suggested the following question for determination:

The county treasurer of Tuscarawas county collected certain taxes,
but failed to pay the same into the treasury. The county commissioners
authorized the employment of a delinquent personal tax collector and
fixed his compensation at 35% of the amount collected. Such collector
collected the taxes then held by the ex-county treasurer, paid under
the circumstances set forth. Is the collector entitled to compensation
as provided in said contract for such services?

In my opinion, the statute does not authorize the employment of a tax
collector to collect taxes from officers to whom certain taxpayers Had paid
the taxes due from them. Such taxes were not ‘delinquent.” The delin-
quency was that of the ex-treasurer in failing to pay the same into the county
treasury. The services thus performed by such tax collector could not become
a valid charge against the county or against the amount collected under
such circumstances, but upon such information it became the duty of the
prosecuting attorney to commence action upon the bond of such county treasurer
for the amount so collected that he had failed to pay into the treasury. It
follows that payment for any such service to the tax collector was not authorized
by law.

Very truly yours,
‘Wane H. Eruis,
Attorney General.

TOWNSHIP DEPOSITORY.
February 18th, 1908.

Hox. A. B. CAMPBELL, Prosecuting Attorney, Troy, Ohio.

Dear Sik:—Your communication of February 14th is received, in which
you submit an inquiry as to the right of the township trustees, under the
township depository act, to contract with a bank in another township if thev
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could thereby secure a greater rate of interest, notwithstanding the fact
that, there was a bank in their township which was a safe depository, and
willing to pay the 27 rate as provided in said act.

In reply I beg to say that I concur in the view taken by you that the
township trustees are without autbority to contract with a bank outside of
their township when a bank within the township, which is a safe depository,
submits a bid at the rate of interest provided in the law.

Very truly yours,
Wabe H. ELuis,
Attorney General.

SPECIAL SCHOOL DISTRICT—TRANSPORTATION OF PUPILS.

February 21st, 1908.

Hox. CrHartes C. MARSHALL, Prosecuting Attorney, Sidney, Ohio.

Dear SIr:—Your communication of recent date is received, in which you
submit the following inquiry:

Has the board of education of a special school district the legal right to
pay out of the school funds of the district for the transportation of pupils re-
siding 'in said district who live two and a half miles from the school house?

In reply I beg to say section 3934 of the Revised Statutes is as follows:

“Boards of education of special school districts are authorized to
provide for the conveyance of the pupils of said district to the school
or schools of the district, the expense of said conveyance to be paid
from the school fund of the special school districts; provided, however,
that boards of education of such districts as provide transportation for
the pupils thereof shall not be required to tramsport pupils living less
than one-half of a mile from the schoolhouse; transportation of pupils,
in any event, being optional with the board of education.”

Under the nrovisions of this section, boards of education of special school
districts have the right, at their option, to transport the pupils of the district,
excepting those living less than one-half mile from the schoolhouse, and to pay
for the same out of the school fund of the district.

Yours very truly,
W. H. MILLER,
Assistant Attorney General.

TREASURER—COUNTY—REDEMPTION OF WARRANTS.

February 27th, 1908.

Hox. Toym 0. Crossax, Prosecuting Attorney, New Lerington, Ohio.

Dear Siz:—In compliance with your recent request for an opinion of this
department, 1 beg to state that. in my judzgment. a county treasurer may not
publish the notice of redemption provided for by section 1109 R. S. until there
is money enough in the fireasury to redeem all warrants which have been
stamped and are drawing interest under section 1108. It would be his duty,
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however, if there were money in the treasury.insufficient to pay all of such
warrants, to cash stamped warrants as well as unstamped warrants, so long as
any funds remained in the treasury to the credit of the proper funds.
Very truly yours,
W. H. MILLER,
Assistant Attorney General.

CHILDREN’'S HOME—RECONSTRUCTION OF.

County commissioners may proceed to issue bonds, etc., for reconstruction:
of children's home destroyed by fire without submitting such issue to vote of
people.

March 7th, 1908.

Hox. E. P. CuaMBERLIN, Prosecuting Attorney, Bellefontaine, Ohio.

Dear Sir:—Your communication of recent date is received, in which you
submit the following inquiry:

The children’s home of Logan county was totally destroyed last year by
fire, and the county commissioners of said county, together with a committee ap-
pointed under section 797 R. S., are proceeding to erect a new children’s home
on the old site; the old building was insured for $14,000, which sum of money
is now in the county treasury, together with a building fund of $5,000, making
a total of $19,000 available for the construction of the new building; the
entimated cost of the new building is $25,000; $6,000 additional is required.
Query: Is it necessary to submit the question to a vote of the people before
the county commissioners. may issue bonds or borrow money for the additional
amount required?

In reply I beg to say section 2825 Revised Statutes provides that:

“The county commissioners shall not levy any tax, or appropriate
any money, for the purpose of building public buildings, purchasing
sites therefor, or for lands for infirmary purposes, or for building any
bridge, except in case of casualty, and except as hereinafter provided,
the exnense of which will exceed fifteen thousand dollars, without first
submitting to the voters of the county the question as to the policy of
building any public county building or buildings, or for the purchasing
sites therefor, or for the purchase of lands for infirmary purposes by
general tax.”

1 am of the opinion that the exception “in case of casualty”in this section
relieves vour commissioners from the necessity of submitting the question
of the issnance of the additional bonds required to a vote of the people.

Yours very truly,
‘Wabe H. ELL1s,
Altorney General.

COUNTY OFFICERS—SALARY VOUCHERS.

March 7th, 1908.

Hox. E. N. WagneN, Prosecuting Attorney, Napoleon, Ohio.
Dear Sir:—Your communication of recent date is received, in which you
inquire whether or not county commissioners are required to make a finding
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as to the amount of the tax duplicate and the population of the county before
county auditors are authorized to issue vouchers for the payment of salaries
to county officers under the county officer salary law.

In reply. 1 beg to say, under the present salary law the salary of county
commissiorers is bascd upon the tax duplicate of the county and the salary of ali
other county officers is based upon the population of the county, both of which
are determined by the official records in the county auditor's office.

I am, therefore, of the opinion that all vouchers drawn in payment of the
salary of county officers are to be regarded as law vouchers, and that no official
action upon the part of the county commissioners is required to authorize -the
‘county auditor to issue the same,

Very truly yours,
Wabng H. ELLIS,
Attorney General.

TOWN HALL FOR JOINT USE OF TOWNSHIP AND VILLAGE—
CONSTRUCTION OF.

Authority to join in construction of town hall for use of village and town-
ship can be obtained by officers of these respective subdivisions only by submit-
ting to vote of people at nert general election for township and municipal
officers. :

March 9th, 1908.

Hox. Epwarp B. FoLLETT, Prosecuting Attorney, Marietla, Ohio.

Drear Sm:—T have vour letter of Fehruary 27th, advising me as to the
arrangement proposed to be entered into by and between the authorities of
the incorporated village of T.owell and those of the township of Adams, hoth
in Washington county, and requesting my opinion as to the most expeditious
manner in which this arrangement may be legally carried into effect.

In my opinion, the provisions of section 2835 R. S., authorizing the erection
of public halls and public offices by the “trustees of any township or the council
of any municipal corporation,” without submitting the question of issuing bonds
to a vote of the electors of the political subdivision, do not authorize such
trustees and council to enter into a joint enterprise for the construction of a
town hall. The procedure by which such a building may be erected by and
for the use of the officers of both subdivisions appears to be outlined in section
(1480a-1) et seq., R. S., and the statutory aunthority therein contained appears
to be exclusive.

I agree with you that authority to deed to the village an undivided half
of the lot now owned by the township may be obtained by the trustees under
section 1481 R. S.

Answering your further inquiry, I am of the opinion that the questions re-
quired to be submitted to the electors of the village and of the township under
sections (1480a-1) and 1481 R. S. cannot be so submitted until the general elec-
tion of 1909, but I see no objection to submitting the question of the sale at the
same election at which the question of joining in the erection of a joint town
L1!l is submitted.

Very truly yours,
Wape H. ELLIS,
Attorney General.
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SPECIAL SCHOOL DISTRICT—BONDS.
March 11th, 1908.

Hox. RoBerT S. WOODRUFY, Prosecuting Attorney, Hamilton, Ohio.

Dear Str:—I desire to acknowledge the receipt of your recent letter, in
which you request my opinion as to the issuance of bonds by the board of educa-
tion of the Lindenwald special school district for the purpose of building a
new schoolhouse.

In reply thereto, I desire to say that the supreme court has declared (67
0. S. 77) that acts of the legislature creating special school districts are in-
conflict with section 26, article II, of the comstitution. And again (73 O. S.
54), the same court decided that the legislature had no power to preserve such
districts by “curative” legislation.

‘While the particular act creating the Lindenwald special school district has -
not been passed upon, yet rights arising under contract are generally adjudi-
cated by the principles established by the judiciary at the time the contract
was made. It is my opinion that the validity of such bonds could be tested by
litigation seeking to prevent the levying of a tax to pay the honds, and the
purchasers would take them at their peril.

Very truly yours,
Wape H. ELL1s,
. Attorney General.

BOND OF COUNTY‘DEPOSITORY MAY BE CHANGED BY COMMISSIONERS.

March 11th. 1908.

Hox. Epwarp B. FoLLETT, Prosecuting Attorney, Marietta, Ohio.

Dear Sir:—Your communication of recent date is received, in which you
submit an inguiry relative to the method of procedure in changing the under-
taking given by a county depository, as provided in section (1136-4) and suc-
ceeding sections of the Revised Statutes.

In reply I beg to say no procedure is provided in the statute for the
substitution of one undertaking for another. I am of the opinion, however, that
the county commissioners may, either on their own motion, or at the request
of the depository, make such changes and substitutions as they may deem ad-
visable in the surety given by a county depository.

The supreme court has recently held, in the Bryant case, that a surety com-
pany hond upon which annual premiums are paid may be terminated upon
proper notice at the end of any year. at the option of the assured.

Yours very truly,
Wabve H. Eruis,
Attorney General.

FOOT BRIDGE—CONSTRUCTION OT.

March 11th, 1908.

Hox. LawreNcE E. LAYnroURNE, Prosecuting Attorney, Springfield, Ohio.
Drear Sin:—Your communication is received, in which you inquire as to
the right of county commissioners to build a foot bridge for the accommoda-
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tion of pedestrians over a depression in the approach to a bridge, such depres-
sion heing necessary to prevent overflow of adjacent land.

In reply I beg to say county commissioners are authorized, under section
861 of the Revised Statutes, to comstruct approaches or ways to all bridges
when the expense of such construction exceeds $50.(0; otherwise such approaches
or ways are to be constructed by the township trustees. From the statement
contained in your letter, the cost of construction of the foot bridge contemplated
will not exceed $50.00. I am, therefore, of the opinion that its construction
comes within the jurisdiction of the township trustees. Township trustees have
specific authority, under section 4733 R. S., to construct foot bridges upon the
sides of public highways.

Yours very truly,
Wape H. ELLIs,
Attorney General.

CHILDREN’'S HOME—INDENTURE OF INMATES.
Trustees of children’s home have exclusive power to indenture inmates.
March 13th, 1908.

Hox. F. M. STEVENS, Prosecuting Attorney, Elyria, Ohio.

DeAR Sir:—Your communication of March 11th is received, relating to an
apparent conflict between the sections authorizing the trustees of children’s
homes to indenture inmates thereof and those sections providing generally
for the indenture of aporentices.

In reply thereto I beg to say, in my judgment, the power conferred upon
trustees of children’s homes does not conflict with the nower granted parents,
guardians or township trusteces, to apprenfice minors, as provided in sections
3118 to 3135, inclusive. The power of trustees of children’s homes over children
who are inmates thereof is expressly defined in section 932 of the Revised
Statutes, and such children may be indentured, as provided in section 932a
R. S., while the power to indenture under section 3118 to 3135, inclusive, is
limited to cases in which the control of the minor is either in the parents,
guardian or township trustees.

Yours very truly,
‘W. H. MOUER,
Assistant Attorney General.

HUMANE SOCIETY—AGENT—SALARY.

County commissioners must allow salary provided by section 3718 to ayent
of humane society organized under section 2714,

March 19th, 1908.

Hox. C. C. Kuarxs, Prosecuting Attoriney, Batavia, Ohio.
Dear Sir:—Your communication of March 16th is received, in which you
submit the following inguiry:
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“Are the county commissioners compelled to pay the salary pro-
vided in section 3718 R. S. to the agent of a humane society organized
under section 3714 R. S.?”

In reply I beg to say that section 3718 R. S., as originally enacted, was scc-
tion 16 of an act passed by the general assembly March 29th, 1875 (72 O. L.
p. 129), and applied only to the organization of county societies. The section
has been amended twice since its original enactment. The last émendment,
which contains the provision authorizing the payment of salaries to agents,
was passed March 8th, 1906, at which time the appointments of all agents of
both the state and county associations were required to be approved by the
probate judge or mayor of the county or municipality for which they were
appointed. I am therefore of the opinion that the amendment of section 3718
which provides for a compensation for humane societies’ agents is intended
to apply to the agents of either the state or county associations, subject to
the limitations contained in said section.

Very truly yours,
W. H. MILLER,
Assistant Attorney General.

BOARD OF EDUCATION—IMPROVEMENT OF SCHOOL BUILDINGS.

Board of education may issue bonds in anticipation of taxes, under section
3994, for improvement of schoolhouse in compliance with orders of depuly in-
spector of workshops and factories.

March 25th, 1908.

Hox. JoNATHAN E. LADD, Prosecuting Attorney, Bowling Green, Ohio.

DEAR Sir:—Your communication of March 20th is received, in which you
submit the following inquiry:

The inspector of workshops and factories, after an inspection, condemned
a schoool building and ordered certain improvements and alterations before
the building can be used. The board of education is without the necessary
funds on hand to comply with the order of the inspector. Query: Is there any
way by which the board of education may secure funds sufficient to comply
with the order of the inspector without submitting the question first to a vote
of the electors of the district?

In reply I beg to say section 3994 of the Revised Statutes authorizes the
board of education of any school district to issue bonds to improve public
school property, and in anticipation of taxes levied or to be levied for such
purposes, said board may, from time to time, as occasion requires, sell said
bonds under the limitations as provided in said section without submitting the
question to a vote as provided in section 3991 R. S.

Very truly yours,
W. H. MILLER,
. Assistant Attorney General.
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SHERIFFS AND TREASURERS—EXTENSION OF TERM—EFFECT
ON ELIGIBILITY TO RE-ELECTION.

Nheriffs and treasurers whose first teriis are ertended by adoption of
article XVII of the constitution, and 1cho serve such estension are, by rcuson
of limnitation of article X, section 3, incligible to re-election.

April 4th, 1908.

Hox. A. C. DExNBow, Prosecitting Attoriey, Woodsfield, Ohio.

Dear SIR:—Your communication of recent date is received, in which you
inquire as to the eligibility of a first-term sheriff who is serving the one-year
extension to be a candidate at the coming November election for the term be-
ginning on the first Monday in January, 1909.

In reply I beg to say the supreme court held, in the Karb case, recently
decided, that a second-term sheriff was eligible to serve the one-year extension
despite the provision in section 3, article X, of the constitution. The question
as to the eligibility of a first-term sheriff to be elected and serve his second
term after serving the one-year extension, was mnot, and could not, be raised
in that case.

The court say in the opinion that the provision in the 17th amendment,
authorizing the extension of terms to conform to biennial elections, is effective
in all cases when necessary to conform existing terms to biennial elections.

Inasmuch as there could be no election in 1907 for county officers, it was
necessary that all sheriffs whose terms of office expired upon the first Monday
of January, 1908, should hold over one year in order that their successors could
be elected at the regular biennial election in November, 1908. No such necessity,
however, exists this year. The biennial election law is in operation and the
expiration of the terms of all county oflicers conforms thereto. Sheriffs will bz
elected in all counties of the state at the coming November election and take
office upon the first Monday in January, 1909.

I am, therefore, inclined to the view that the court would hold that section
3 of article X no longer conflicts with the biennial election amendment and
that the limitations upon the tenure of office of sheriffs and treasurers are in
full force and operation and will prevent a first term sheriff, who is serving
his one-year extension, from being his own successor for a full term or any
part thereof.

Yours very truly,
W. H. MILLER,
Assistant Attorney General.

Nore: This view was subsequently rejected by the supreme court in State
ex rel, v. Pontius, 78 O. S. 206.

CHILDREN’'S HOME—REMOVAL OF OFFICERS—NON-RESIDENT
INMATES.

County commissioners may not reinove trustees of children’s home.

Superintendent and matron of children’s home may be removed by trustees,
but not by county commissioners. .

Children from other counties may be admitted to children’s home under
section 944 R. 8.
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April 8th, 1908.

Hox. Davip R. WILRILN, Prosecuting Attorney, New Philadelphia, Ohio.
Dear Sik:—In your recent letter you ask the following questions:

1. Has the board of county commissioners authority to remove a
trustee of the children’s home for misconduct during the term for which
he was appointed?

2. Has the board of tounty commissioners authority to remove the
superintendent or matron of the children’s home? .

3. By what authority are contracts entered into for the main-
tenance of children from other counties in the Tuscarawas children’s
home?

First. Under section 930 R. S., trustees of county children’s homes are
appointed by the county commissioners for a fixed term of four years and until
their successors are appointed or qualified. The original act, 73 O. L. 64, pro-
vided that:

“The said trustees shall have the entire charge and control of said
‘children’s home’ and the Unmates therein.”

. The present statute seems to give them the same full authority.
Throop on Public Officers, section 354, says:

“It is conceded in all the cases that where a fixed term is assigned
to the office, the appointing power has ne absolute power of removal.”

Mechem on Public Officers, section 445, states that

“if the tenure is fixed by law * ¥ * the appointing power cannot
arbitrarily remove him.”

In the absence of statutory authority for such removal, and Ohio decisions
in point, I am of the opinion, upon the above grounds, that the county com-
missioners are without ‘authority to remove such trustees. Under the decision
in State v. Bryce, 7 O. €2, where the law provides for removal for misconduct,
there can be no removal without notice and hearing.

Second. Section 930 Revised Statutes provides that:

“Said board of trustees shall designate some suitable person, who
shall act as superintendent of said home, and who shall also be clerk of
said board of trustees; and shall receive for his services such compen-
sation as the board of trustees designate at the time of his appointment;
and he shall perform all such duties, and give security for the faithful
performance of them, as the trustees by law direct. * * * And the
superintendent shall have the entire charge and control of said home,
and the inmates therein, subject to such rules and regulations as may
be prescribed by the trustees; and said trustees may, upon recommenda-
tion of the superintendent, appoint a matron, assistant matron and
teachers. * ®* # The matron shall, under the direction of the super-
intendent, have the control, general management and supervision of the
household duties of said home, and the matron, assistant matron and
teachers shall each perform such other duties, and reqeive for their



ATTORNLEY GENERAL, 287

services such compensation, as thie trustees may by by-laws from time
to time direct; aind they may be re.atored at the pleasure of the tiuste:s,
or a majority oi them.”

Inasmuch as the supnerintendent and the matron are under the direct con-
trol of the trustees, in the absence of statutory authority, they may not Le re-
moved by the county commissioners. While it may be questioned whether the
word “they,” in the expression “they may be removed,” refers to the superin-
tendent, Lioth the superintendent and the matron may he removed by the
trustees for the reason that their tenure of office is not fixed by law. Accord-
ing to Throop,

“the general rule is that, where a definite term of office is noit fixed
by law, the officer or officers by whom the person was appointed to a
board or office, may remove him at pleasure, and without notice,
charges or reasons assigned.”

The original statute, 73 O. L. 64, provided for removal “at the pleasure of
the trustees, or a majority of them, upon good cause.” In 78 O. L. page 81,
the words “upon good cause’ were omitted, and they do not occur in the
present statute.

Third. Contracts for the maintenance of children from other counties are
eniered into under the vrovision of section 944 R. S.

Very truly yours,
‘W. H. MILLER,
Assistant Attorney General.

”»

PROSECUTING ATTORNEY—DUTY OF.

Prosecuting attorney must, without additional compensation, conduct all
litigation in behalf of township officers.

April 14th, 1908.

Hox. Cnannes C. Upniad, Prosecuting Attorney, Cantoin, Ohio.

Drar Sik: —Your communication of recent date is received, in which you
request an opinion as to the duty of a prosecuting attorney to represent town-
ship trustees and hoards of education in litigated cases. In reply T beg to say

-

that section 1274 of the Revised Statutes provides that the prosecutor

“shall be the legal adviser for all township officers, and no county or
township officer shall have authority to employ any other counsel or at-
torney-at-law, at the expense of the county, except on the order of the
county cominissioners or township trustees.”

This department has heretofore held that the official duties devolving upon
the proseenting attorney in this provision include services rendered in liti-
zations in which the township trustees or other officers are engaged. Inasmuch
as the salary law nrovided in section 1297 is in full payment for all services
required to be rendered by him in his official capacity on behalf of the county or
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its officers, I am of the opinion that you may not receive additional compensa-
tion for the services rendered township frustees and boards of education in
litigated cases.
Very truly yours,
Wape H. ELLIs,
Attorney General.

BOARD OF EDUCATION—CLERK—TERM OF OFFICE.

Successor to clerk of board of education chosen for a term of two years
way not take office before expiration of such term.

April 11th, 1908.

Hox. FrANK M. Acrox, Prosecisting Attorney, Lancaster, Ohio.
DeArR SiR:—Your communication of April 8th is received, in which you
sbumit the following statement of facts:

On the first Monday in January, 1905, the board of education of
Madison township, in Fairfield county, elected Wiltam J. Shori clerk
of said board. On January 21st, 1907, said William J. Short was re-
elected by said board for a term of two years. Said school board re-
organized on the first Monday in January, 1908, by electing a president,
William J. Short claiming to hold over as clerk of said board until the
first Monday in January, 1909. The school board, on the first Monday
in February, 1908, however, elected William Dunn clerk of said board.

You inquire, first, as to the authority of the school board to elect William
J. Short clerk of said board for a period of two years, on January 21st, 1907;
and, second, which of the two persons, William J. Short or William Dunn, is
now the legal clerk of said board.

In-reply I beg to say the two inquiries submitteed by you may be answered
together. Section 3920 R. S. authorizes a board of education to elect a clerk
for a term not to exceed two years; therefore, if the proceedings on the part
of the school board were regular at the meeting on January 2ist, 1907, and
there is no question other than the duration of the term involved, I am of the
opinion that William J. Short is entitled to hold the office for a term of two
years. .

Very truly yours,
Wane H. ELLIS,
Attorney General.

TREASURER—EXTENSION OF TERM—EFFECT ON ELIGIBILITY
TO RE-ELECTION.

April 14th, 1908,

Hox. Epwarp Gatperx, Prosecuting Attorney, Bryan, Ohio.

DEarR SiIr:—Your communication of April 11th is received, in which you
inquire as to whether a first-term treasurer who is entitled to serve the one-
vear extension, and resigns at the'end of his two-year term, will be eligible to re-
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election at the November election, 1908. In reply I beg to say thut the limita-
tion in section 3 of article X of the constitution is only against a treasurer
serving more than four years in any period of six years. Therefore a treasurer
Wwho does not serve the one-year extension will be eligible to elccidion at the
November election, 1908.
Very truly yours,
Wape H. ELLIs,
Attorney Geineral.

ACT FOR RELIEF OF NEEDY BLIND, APPROVED APRIL 3, 1908,
UNCONSTITUTIONAL.

April 20th, 1908.

Hox. WiLL1AM L. Davin, Proscuting Attorney, Findlay, Ohio.

Dear SiR:—Your communication of recent date is received, in which you
request an opinion as to the constitutionality of H. B. No. 828, passed by the
general assembly and approved April 3rd, 1908, In reply I beg to say that this
bill, entitled “A bill to provide for the relief of needy blind,” s intended to
take the place of H. B. No. 211, passed by the 76th general assembly, April 25th,
1904, which latter act was declared unconstitutional by the supreme court, in
the case of Lucas County v. State, 75 O. S. 114. The second paragraph of the
syllabus is as follows:

“The act entitled ‘An act to provide relief for worthy blind." passed
April 25, 1904 (97 0. L. 392), which provides that all male blind persons
over the age of twenty-one years, and all female blind persons over the
age of eighteen years, who have been residents of the state for five years
and of the county for one year, and have no property or meang with
which to support themselves, shall be entitled to and receive not more
than twenty-five dollars per capita quarterly from the county treasury,
is unconstitutional for the reason that it requires the expenditure for a
private purpose of public funds raised by taxation.”

It will be observed from this paragraph of the syllabus that the old law
was declared unconstitutional because it required the expenditure of public
funds for a private purpose. The new law overcomes many of the obhjections
made by the supreme court to the old law, but I doubt if it is sufficiently
definite as to the purpose of the expenditure. There can be no ¢nestion hut
that the state has the power to provide for the support of all blind persons
who are without means and unahle to support themselves, but such persons
must come clearly within the class of dependents; in other words, they must
be public charges.

Section 2 of the new law permits relief to be granted to any person who,
“by reason of the loss of eyesight is unable to attend to the ordinary duties
. of life and who has not sufficient means of liis oiri to enable him to maintain
bimself.” This provision, I think, is too broad. It contains no age limit, as
did the old law, thus permitting minors as well as adults, to receive the
relief. A minor child may be blind and unable to attend to the ordinary duties

19—A. Gl
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of life. and not have sufficient means of his own to maintain himself, yet his
parents may be amply able to provide for him, making him {n no sense a de-
pendent person or a public charge.

In order to make the law constitutional the beneficiaries must be hmxked
to persons who are without the means of support. The state can and ought
to take care of the needy blind, but it can go no further than to provide for
those that are actually dependent. I am of the opinion that the law, as it now
stands, will not met the constitutional requirements.

In my judgment, there ought not to be any trouble in enacting a valid law
to provide for the needy blind. The main requisite to keep in mind is that
the relief gra.nted be limited to those who are without means of support
and actually dependent on the public.

Very truly yours,
WaDE H. ELLIS,
Attorney General.

Note: The act referred to in this opinion was subsequently amended in
deference to the above criticisms. (99 O. L. 256.)

SOLDIERS’ RELIEF' COMMISSION—FUNERAL EXPENSES,
April 24th, 1908.

Hox. M. W. Huxrt, Prosecuting Attoracy, Fremont, Ohio.

Dear Sik:—In your recent letter you ask what county is liable for the
funeral expenses of a soldier who was an inmate of the Sandusky soldiers’
home and who died on an electric car in Sandusky county while en route
from his home in Toledo, Ohio, to the soldiers’ home at Sandusky, Ohio.

‘While the law contains nothing definite, I am of the opinion that the sol-
diers’ relief commission of Lucas county, the county in which the soldier re-
sided, should be liable for his burial expenses.

I am led to this conclusion largely by the provision of section (3107-46) of
the Revised Statutes, which provides for the turning over to the family or
friends of the deceased of the money saved by reason of donations, and also
because the statutes as to soldiers’ relief commissions seem to me to imply
that such commissions shall be responsible for soldiers resident within their
respective counties.

Very truly yours,
Wabpe H. ELL)S,
Attorney General.

ROAD LABOR—CONTROL AND DIRECTION OF.

Township trusiees and road superinteadent have contrcl and direction of
persons performing road labor required by law, but may not thereby interfere
with county work. ’

April 24th, 1908.
Fox. A. B. CaMPBELL, Prosecuting Attorney, Troy, Ohio.

DeEAr SIR:—Replying to your inquiry as to the two days’ labor upon the
public highways prescribed by law, I am of the opinion that such work may
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Le performed upon any and all of the publile hizhways in the townsLip, undar
the direection of the road superintendernt., However, section £715 ol the Ite-
vircd Statutes provides that:

“The road super.ntendent of any district shall, at all times, Lie un-
der the direct control and supervision of the township trustees wherein
such road district lies, and shall perform only such work as is divected
b the township trustees.”

And section 1448a¢ provides that:

“The road superinten_dent shall have full control, under the ord~rs
of the trustees, however, of all such roads within his district as are
assizned him by the township trustees, and shall keep them in guod
repair and condition for all kinds of public travel.”

" Section § of the act of April 2, 1906 (98 O. I.. 329), empowers the trustecs
of any township to prescribe for the road superintendent the time, place and
manner as to the performance of all work on the public roads.

The question, therefore, at issue lies between the township trustecs and
the county commissioners. While the laws upon this entire subject arc com-
plicated and often contradictory, I believe that in cases of conflict belween
the county commissioners and th!a township trustces as to the improvement
and repair of county roads, the will of the county commissioners should pre-
vail. I'rom a reading of sections 1448c and 14484 and other statutes, it seems
that while the township trustees have the nower to care for all roadz within
their township, nevertheless they should not interfere with the work of the
county commissioners in the improvement and maintenance of surh roads.
Persons performing the two days’ labor, however, are under control and direc-
tion of the road superintendent and township trustees.

I may be able to answer your inquiries more satisfactorily upon a full
statement of the local conditions in your county.

Very truly yours,
Wape H. ELnis.
Attoriacy General.

BRIDGES AND CULVERTS—SUPPLEMENTARY TO OPINION OF
MARCH 11TH.

April 24th, 1908,

Hox. Lawreosen E. Layoourss, Proscevting Attoracy, Springficld, Ohio,

Drar Sin:—Within the last few days there has come to this officy further
information with respect to the character of the structure proposcd at Mar
River, near Suyderville Station, in your ccunty, concerning which I wrote you
on March 11th end 19th. It appears irom the focts thus pecertpined thnt
thi; proposed structure is a “bridge or way,” as mentioned in section 861 1t S.
and pot a “foot bridge,” as referred to in section 4733 R. 8. Delnyg clussified
under the former section, the cost of the construction exceeding $30.00, the sume
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may be done under the direction of the county commissioners and at the ex-
pense of the county.
I write you thus again in order to prevent any misunderstanding from pre-
vious letters.
: Very truly yours,
WapE H. ELLIS.
Attorney General.

BRIDGE APPROACH—CONSTRUCTION OF.

County commissioners must consiruct sidewalk approach to public bridge,
the cost of which exceeds fifty dollars. -
Supplementary to opinions of March 11th and April 24th.

April 30th, 1908.

Hox~. LawreNcE E. LAYBOURNE, Prosecuting Attorney, Springfield, Ohio.

DEar SIr:-—In reply to your communication of April 27th, I beg to say that
the additional information received by this office, referred to in my letter of
April 24th, did not in any wise conflict with the statements contained in the
letters received from you. It was only upon a fuller consideration of all the
facts that I wrote you again.

‘While township trustees are specifically authorized, under section 4733 R. S,,
to build foot walks or side walks on either side of any public road in the
township, and also public foot bridges over streams of water crossing any such
road, yet I am of the opinion that county commissioners may and in fact are
required to build the approaches and ways to all public bridges, the cost of which
will exceed $50.00. From the facts as I understand them now, this proposed
structure is more in the nature of a sidewalk than a foot bridge. True, it is to
be elevated, but it is not intended to cross any stream of water, but is only
intended to provide a means of approaching a county bridge. I presume that
during the greater part of the year no water passes over the depression in the
épproach. The county commissioners would unquestionably be authorized to
build a bridge which would accommodate both vehicles and foot passengers over °
the depression in the approach, but if, in their judgment, it is only necessary
to provide a bridge or walk for foot passengers, I see no reason why they
would not have the authority to do so.

I sent you the opinion of April 24th because I wanted the records of this
office correct upon the law question, and not because I had any personal interest
in the matter whatever. The state is neither a party nor directly interested
in the question involved. It pertains solely to county affa.rs. I have stated
to you what, in my judgment, the law is on the subject. You are under no
obligation to follow this opinion if you do not agree with it.

Yours very truly,
‘WabE H. ELuis,
Attorney General

.
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ROAD IMPROVEMENT—APPORTIONMENT OF COSTS OF TOWNSHIP
WORK UNDER STATE HIGHWAY DEPARTMENT ACT.

Township trustees must apportion costs of road improvement wader state
. . N . b
Lighiwcay department act in saine mairiner as that provided by said act for county
coinmissioners.

April 30th, 1908.

Hox. E. S. McNaMEeE, Prosecuting Attorney, Cadiz, Ohio.

Dear Sig:—Your communication of April 27th is received, in which you
submit the following inquiry: )

To what extent should township trustees follow the provisions of sections
(4637-4), (4637-5), (4637-6) and (4637-7) R. S., in apportioning the share of costs
between abutting land owners and the township in a road improvement under
the state highway department law?

In reply I beg to say section (4614-22) R. S., being section 12 of the state
highway department law, is as follows:

“In apportioning the 25 per centum that shall be paid by the town-
ship, 10 per centum shall be a charge upon the whole township and 15
per centum a charge upon the abutting property. The township trustees
shall apportion the amount to be paid by the abutting property accord-
ing to the benefits accruing to owners of the land so located, according
to the best judgment of said trustees upon at least ten days’ notice of
the time and place of such apportionment to the persons affected thereby
and after such persons have had an opportunity to be heard in the man-
ner and form as provided in sections 4637-4, 4637-5, 4637-6 and 4637-7 of
the Revised Statutes of Ohio.”

These sections referred to provide a method for hearing upon assessments
made by the county commissioners in the improvement of county roads, and
the provision in section (4614-22) that the hearing by the township trustees for
the apportionment of the costs between abutting land owners and the township
shall be “in manner and form” as provided in these sections, means that the
township trustees shall give the same notice and perform all other duties as are
required of county commissioners in improving county roads under said sections.

Yours very truly,
Wane H. ELLis,
Attorney General.

INFIRMARY DIRECTOR—TERM OF OFFICE—EXTENSION.

Term of office of infirmary director elected in November, 1906, not extended
by article XVII of the constitution.

May 1st, 1908.

Hox. W. R. Gramay, Prosecuting Attorney, Youngstown, Ohio.

DearR SIR:—Your communication is received in which you submit the fol-
lowing inquiry:

Under the provisions of section 957 of the Revised Statutes may an infirmary
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director, who was elected at the November election, 1906, for a term of two years,
and took office on the first of January, 1907, hold over for an additional two
years after the expiration of his present term?

In reply I beg to say the amendment to section 957, which fixes the term of
infirmary directors at two years and provides that the entire board shall be
clected and take office at the same time, was passed April 2nd, 1906, and ap-
proved April 16th, 1906, and was in effect at the time of the November election,
1906. - Therefore an infirmary director elected in November, 1906, was elected
for a term of two years, and his term will end on the first Monday in
January, 1909. ’

Inasmuch as the biennial election amendment provides for the election of
county officers in the even numbered years, there is no necessity for an extension
of the term ending on the first Monday of January, 1909. It follows, therefore,

. that the present incumbent will not be entitled to serve an additional two years,
and his successor will be elected at the coming November election.
Yours very truly,
WapE H. Errig,
Attorney General.

COUNTY COMMISSIONERS—POWER TO BUILD BRIDGES.

May 7th, 1908.

Hox~. . M. STEVENS, Prosecuting Attorney, Elyria, Ohio.

Dear Sir:—Your communication of recent date is received, in which you
inquire as to the authority of county commissioners to build bridges as provided
in section 860 of the Revised Statutes.

In reply I beg to say section 860 R. S. provides that:

“Commissioners shall construct and keep in repair all necessary
bridges over streams and public canals on all state and county roads,
free turnpikes, improved roads, abandoned turnpikes and plank roads
in common public use, except only such bridges as are wholly in such
cities and villages having by law the right to demand, and do demand
and receive part of the bridge fund levied upon property within the
same.”

Under this provision I am of the opinion that the county commissioners
are without authority generally to build bridges on any roads other than the
ones herein enumerated. That is, the road or street, whether within or with-
out a municipality, must come within the classification enumerated in this sec-
tion before the county commissioners are authorized to build a bridge thereon.

Yours very truly,
‘Wabe H. ELLIS,
Attorney Gceneral.

i

TAXATION—PERSONAL PROPERTY—POWER OF ATTORNEY.

May 7th, 1908.

Hox. Epwarp B. FoLLerT, Proscuting Attorney, Marietta, Ohio.
Dear SIr:—Your communication of recent date is received, in which you
submit the following inquiry:
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Isaac Reed, living in the village of Lowell, in your county, has ziven a
power of attorney to his son, Benjamin Reed, wherely the said Benjamin Reed
is given full and absolute control of all the personal property of the said Isaac
Reed, with power to list the same for taxation; that the said Beujamin Reed
lives in Watertown towuship, ycur county. Query: Shall the personal property
be listed for taxation in the village of Lowell or in Watertown township?

In reply I beg to say section 2734 R. S. provides that:

“Every person of full age and sound mind shall list the personal
property of which lie is the owner, and all moneys in his possession, all
moneys invested, loaned or otherwise controlled by him, as agent or at-
torney or on account of any other person or persons, company OF COrpo-
ration whatsoever, etc.”

Under th's provision, I am of the opinion that the perscnal property should
be listed for taxation by Benjamin Reed in like manner as if it were his own.
Yours very truly,

Wape H. Eruis,
Attoriey General.

JUVENILE JURISDICTION-—SELECTION OF JUDGE.

All common pleas judges in judicial district must participate in selection
of judge of juvenile jurisdiction of any county thereii.

May Tth, 1908.

Hox. J. H. Pratr, Prosecuting Attorney, Tiffin, Ohio.

DeAar Sik:—Your communication of recent date is received, in which you
submit the following inguiry:

May a probate judge and the resident judge or judges of a county designate
the judge of the juvenile court, or must such designation be made by the probate
judge of the county, together with all the common pleas judges of the subdivision
of the common pleas judicial district?

In reply I beg to say section 1 of the new juvenile act is as follows:

“Courts of common pleas, probate courts and insolvency courts and
superior courts, where established, shall have and exercise concurrently
the powers and jurisdiction hereinafter in this act conferred. Provided,
that the judges of said courts, at such time as they determine, shall
designate one of their nuinber to transact the business arising under
said jurisdiction. Where the term of judge so designated exp.res, or
his office terminates, another designation shall be made in like manner.”

This secticn of the law confers concurrent jurisdiction in juvenile cases
upon courts of common pleas and probate courts, and alzo provides that the
judges of said courts, having jurisdiction, shall designate one of their number
to act as judge of the juvenile court.

The state is divided inte ten common plegs judicial distriets, each of witieh
is divided into turee subdivisions. The supreme courf, however, has held, in
the case of Harris v. Gest, 4 O. 8. 149, that:
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“The judges of the courts of common pleas are judges of their
respective districts, and not of the mere subdivision thereof. The sub-
division of the districts is for election purposes merely.”

1t follows, therefore, that all the common pleas judges in a judicial district
have jurisdiction throughout the district, and under section 1 of the new juvenile
act have concurrent jurisdiction with the probate cou‘rt in each county in
such district in juvenile cases.

The old juvenile law provided that the juvenile judge should be selected by

“the judges of the common pleas court, in counties where three or more
such judges regularly hold court concurrently, together with the probate
judge and the judges of the superior and insolvency court, where such
courts, or either of them, exists, and that in all other counties the pro-
bate judge should act as the judge of the juvenile court.”

But under section 1 of the new law, the selection is to be made by all the
judges of the common pleas court, together with the probate judge, and the
judges of the superior and insolvency courts, if such courts exist, who have
jurisdiction in the particular county for which the judge of the juvenile court
is to be selected.

Your county (Seneca) is situated in the first subdivision of the tenth
district, and under the decision of Judge Thurman, jin the supreme court
case ahbove referred to, every common pleas judge in the entire tenth district
has concurrent jurisdiction with the resident common pleas judge in Seneca
county.

I am, therefore, of the opinion that the juvenile judge for Seneca county
may not be designated by the probate and resident common pleas judges of
said county; neither may the common pleas judges of the first subdivision of
the tenth judicial district, together with the probate judge, make the selection,
but that such judge of the juvenile court must be selected by all the common
pieas judges of the tenth judicial district, together with the probate judge of
Seneca county.

It is unfortunate that the general assembly in the passage of the new
act should have produced so awkward a situation by the language used in
section 1 thereof. The old law avoided this embarrassment by providing for
the designation of a judge of the juvenile court within each county of the
state. However, there seems to be no help for the matter except such as may
be secured through a correction by the next session of the general assembly.
In the meantime the judges of the courts of common nleas throughout each
district “n the state together with the probate judge of the county in such dis-
trict in which a judge of the juvenile court is to be designated will have to
make such desigpation. '

Yours very truly,
WapE H. ELnis,
Attorney General.
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COUNCIL—VILLAGE—ELECTION TO FILL VACANCY.

Yacancy in council inay be filled by concurrence of a wmajority of the re-
maininyg members thereof.

May 12th, 1908.

Hox. Harrorv B. WELsIHT, Prosecuting Attorney, London, Olio.

Dear Sik:—In yours of the 11th inst. you present the following inquiry:

In a village council, consisting of six members, a vacancy exists, caused by
the resignation of two members, leaving four duly elected and qualified. “The
four members, by a vote of three to one, elected two members thereof to fill
out the unexpired terms caused by the resignation of such members. The ques-
tion presented is, whether the election of the four members is legal.

Section 119 of the municipal code provides that:

“A majority of all the members elected shall be a quorum to do
business.”

Section 120 of the municipal code provides:

“Whenever the office of councilman becomes vacant the same shall
be filled by election by council for the unexpired term, and in case the
council fail within thirty days to fill such vacancy, the mayor shall fill
the same by appointment.”

For the transaction of ordinary business, when all the members are qualified
to act it would require a majority of all the members elected to constitute a
quorum, and where there is a vacancy, such as exists in the facts before me, a
quorum will consist of a majority of all the members elected and remaining
qualified. Only four being qualified to act, and three being a majority of those
qualified, it follows that the election of the two members was in every respect
legal. (State of Ohio ex rel. v. Orr. 61 O. S. 384; State v. Delisseline, 1 McCord
(S. C.) 52; State v. Huggins, Harper (S. C.) Law, 94.)

Yours very truly,
Wane H. ELLIS,
Attorney General.

TAXATION—EXEMPTION—DEVISE IN TRUST FOR REPAIR OF
MAUSOLEUM.

May 18th, 1908.

Hox~. H. L. YovsrT, Prosecuting Attorney, Greenville, Ohio.
Dear Sik:—In your letter of the 16th inst. you present the following ques-
tion for determination by this department:

Mrs. K. of your county erected a mausoleum. At her death she
ordered that certain shares of bank stock be set aside and the profits
thereof used for the purpose of keeping the mausoleum in repair. Is the
bank stock so used taxable?
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Your letter does not advise in whom the trust is vested. I therefore assume
that the proceeds of the bank stock shall be used for the purposes set forth
by the cemetery trustees. If so, the same might be considered a gift or devise
in trust for such purpose, and the same would be exempt under section 3571
Revised Statutes.

Very truly yours,
’ WapE H. ELLis,
Attorney General.

'RECORDER—COUNTY—COMPENSATION FOR EXTRA WORK.
May 19th, 1908.

Hox. E. P. CHAMBERLAIN, Prosecuting Attorney, Bellefontaine, Ohio.

DEeEAR SIir:—Your communication is received, in which you inquire as to
the right of a county recorder to enter into a contract with the county com-
missioners, in his own name or in the name of one of his clerks, for the
transcription of certain records and indexes in the county recorder’s office. In
reply I beg to say the county commissioners may enter into such contracts with
the county recorder as the statutes authorize for the transcription of records
and indexes in the county treasurer’s office. The passage of the county officers’
salary law has not repealed the statutes under which said contracts may he
made. But the provisions of the salary law will not permit the county re-
corder to receive the compensation provided in such contracts for his own use.
Such compensation must be turned into the fee fund of the office.

Very truly yours,
‘W. H. MILLER,
Assistant Attorney General.

COUNTY INFIRI\IARY——-DESTRUCTION—REBUILDING.

County commissioners may, without submitting to vote of people, rebuild, on
another site, infirmary destroyed by fire.

May 21st, 1908.

Hox~. C. L. SmitHr, Prosecuting Attorney, Wapakoneta, Ohio.
DeAR Sik:—Your communication is received, in which you submit the fol-
lowing inquiry:

“The county infirmary in Auglaize county was recently destroyed
by fire. The county commissioners contemplate the building of a new
infirmary, and to that end have instituted condemnation proceedings to
procure a proper site. There are sufficient funds on hand to purchase a
site, but it will require the issuance of bonds in a sum not exceeding
$50,000 to build a new infirmary. Query: Are the county commmis-
sioners authorized to issue and sell said bonds for the purpose of re-
building the county infirmary upon a site other than the one wupon
which the old building was situated without first submitting the policy
of rebuilding such infirmary and issuing and selling said bonds to a
vote of the qualified electors of the county?
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In reply I beg to say section (871-1) of the Revised Statutes, as umended, is
as follows:

“That in any county in which a ccunty iniirmary has heen de-
stroyen by fire, and not rebuilt, or has Leen condemned as unsaie and
uninhabitable by the chiel inspector of workshops and factories at the
time of the passage of this act, or shall hereafter be destroyed by fire
or other casualty, the c¢cunty commissioners of said county shall have
authority to appropriate money, levy tax, and to issue and sell the bonds
of said county in anticipation of such levy, in an amount not to exceed
ninety thousand ($£0,001.00) dollars, for the purpose of rebuilding such
infirmary without first submitting to the voiers of said county the ques-
tion as to the policy of rebuilding such infirmary, appropriating such
money, levying such tax, and issuing and selling such bonds.”

( This section expressly provides that in a county in which a county infirmary
has been destroyed by fire, the county commissioners of said county shall have
authority to issue and sell the bonds of said county in anticipation of a levy
in an amount not to exceed $90,000, for the purpose of rebuilding such infirmary,
without first submitting the question to a vote of the qualified electors of the
county. } The only quest.on then is may the county commissioners use the
money realized from the sale of said bonds to build 2 new infirmary upon another
and different site than the one upon which the old infirmary was situated?

There is nothing in section (871-1) that would preclude the county com-
missioners from constructing the new infirmary upon a different site other than
the use of the word “rebuilding” therein. Rebuilding simply means to build
again; that is, when an infirmary burns down, to build a new one without
any regard as to its location.

I am, therefore, of the opinion that the county commissioners are not lim-
ited to the old site in rebuilding said county infirmary out of the funds realized
from said bond sale, if, in their judgment, it €g to the best interests of the
county that a new and different site be selected.

Yours very truly,
Wape H. ELLis,
Attorney General.

COUNTY COMMISSIONERS MAY NOT PAY FOR SCHOOLING OF CHILDREN
PLACED IN PRIVATE HOMES UNDER SECTION 931¢ . S.

June 5th, 1908.

Hox. W. H. S, Prosecuting Attoiaey, Caldwell, Ohio.
Ditar Sin:—Your communication of June “nd is received, in which you sul-
mit the following inquiry:

Noble county has no children's hoie, but contracts with private
parties for their care and maintenance. At the present time there are
ten children o school age living with oie Homer Gibuon, in distriet No.
8, Senece townsh.p.

Query: Must Seneca township scheol such children at ity own ex-
pense or must Noble county provide a sciiool for them?
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In reply I beg to say that section 4010 of the Revised Statutes provides for
the establishment of schools in children’s homes at the expense of the county,
but T am unable to find a statute expressly authorizing the county commis-
sioners to pay for the schooling of children who are placed in private homes
under section 931¢ of the Revised Statutes of Ohio.

Yours very truly,
’ W. H. MILLER,
Assistant Attorney General.

TAXATION—EXEMPTIONS.
Bank deposit consisting of payments of pension is not exempt from tazxalion.
June 23rd, 1908.

Hox. E. N. WaARDEN, Prosecuting Attorney, Napoleon, Ohio.
Dear Sir:—In yours of the 21lst ult. you propose the following question,
upon which you ask an opinion from this department:

If a widow has a certain sum of money in bank, which she has ac-
cumulated from payments of pension to her as widow of a soldier of the
‘War of the Rebellion, is such money taxable in Ohio?

The exemptions from taxation, so far as the same are contained in the con-
stitution, are those to be found in section 2 of article XII thereof. The statute,
section 2732 R. S. et seq., further specifies the property that shall be exempt from
taxation, and I regret to say that I do not find that moneys arising from pay-
ments of 1)é1_1'si.'on are exempted, if exceeding $100.00 in value.

Very truly yours,
WabpE H. ELuis,
Attorney General.

LOCAL OPTION—COUNTY-—CONFLICT WITH MUNICIPAL OPTION.

Vote of “dry” in county local option election determines status of territory
within municipal corporation previously, and within two years, having voted
“wet,” but opposite result does not affect status of territory within municipal
corporation previously having voted “dry.’

June 23rd, 1908.

Hox. BucexNe Caruix, Prosecuting Attorney, Wooster, Ohio.
Dear Sir:—I beg to acknowledge the receipt of your letter containing a
request for an opinion of this department in answer to the following question:

“What effect would the Rose county local option law have in a
city that would be voted wet and afterwards the county voted dry, as
to whether the city voting wet would be voted dry by the county being
voted dry, or whether the cifty would remain wet for two years, as pro-
vided in the Beal law?”
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The Rose county local option law, so called, was enacted by the 77th gen-
eral assembly at its second regular session, and approved by the governor March
Sth, 1908, It is found in Vol. 99 O. L. pages 35 to 38, inclusive.

In brief, it provides a method of protedure for submitting to the clectors
of any county the question whether the sale of intoxicating liquors as a beverage
shall be prohibited within the limits of such county. It provides that if a ina-
jority of the votes cast at the election had pursuant to the provisions of such
act shall be in favor of prohibiting the sale of intoxicating liquors as a heverage,
then, from and after thirty days from the date of such election, it shall be
unlawful for any person within the limits of such county to sell, furnish or
g.ve away intoxicating liquors to be used as a beverage, or to keep a place
where such liquors are kept for sale, given away or furnished for heverage
purposes.

It is unnecessary to consider in detail the provisions of such act in deter-
m.ning the question presented. It does not purport to repeal, alter or amend
any existing legislation. Its title is “An act further to provide against the
evils resulting from the traffic in intoxicating liquors by providing for local
option in counties.”

In section 9 thereof the following language is used:

“But nothing contained in the provisions of this act shall affect,
amend, repeal or alter in any way any other law or ordinance which pro-
hibits throughout any municipality, townsh.p or residence district the
selling, furnishing or giving away of intoxicating liquor as a beverage,
or the keeping of a place where intoxicating l.quor is sold, furnished or
given away as a beverage.”

There arc the following existing laws providing for local option in the
various subdivisions of the state:

Township local option, limited to territory outside of any municipal corpo-
ration. (Sections (4364-24) et seq., R. S.)

Residence district of any municipal corporation, local option. (Sections
(4364-30a) et seq.,, R. S.)

Municipal local option, confined to the limits of any municipal corporation.
(Sect.ions (4364-20a) ef seq., R. S.)

These several laws each provide methods separately for determining the
will of the qualified electors of any of such subdivisions of the state upon such
question and each of such laws will be recognized as having been referred to
by the general assembly in the above quoted portion of section § of the act
under consideration.

For the purpose of analyzing the guestion under consideration, all of the
foregoing laws, together with the Rose law (99 O. L. 35), may be considered
as one act. BBy such consideration it is evident that the efifect of the enact-
ment of all such local option legislation, “to provide against the evils resulting
from the traffic in intoxicating liquors,” is to make the county the utmost limit,
and the residence district of a municipality the smallest territory, in which local
option may be put into operation. As the greater necessarily includes the
lesser, a majority vote in the entire county in favor of prohibition therein, when
carried into effect, prohibits the sale of intoxicating liquors as a beverage in
any municipality, township or other subdivision within such county, although a
majority of the qualified electors in one or more such minor subdivisions may
have, under some one of the other existing laws applicable to municipalities,
townships, etc., voted against prohibition in such subdivisions. The natural
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conclusion, seemingly freed from all doubt, would be that a majority of the
electors of the county could thus override the wish, will or option of any sub-
div.sion of the same county.

As it takes the vote of the people of a given territory, such as a county, to
put prohibition into operation, likewise it takes the vote of the people of the
same territory to end its operation. (Ex Parte Elliott,- 72 S. W. 837; Ex Parte
Tields, 86 S. W. 1022.) '

And when local option is once adopted in a county it remains the law of
that county and the lesser subdivisions thereof until it is repealed by Lhe
voters of the same territory. (Cantwell v. State, 85 S. W. Rep., 1§; Ex Parte
Rippy, 44 Tex. Cr. R. 72; Ex Parte Iields, 39 Tex. Cr. R. 50; Ex Parte Heyman,
38 S. W. 349.)

This proposition would seem to be self evident were it not for the construc-
tion contended for to be applied to that portion of section 8 of the Rose law
herein above quoted. As it would be generally conceded that the foregoing law
providing for local option in residence districts of municipalities, in municipali-
ties and in townships, were in the contemplation of the general assembly at
the time of the enactment of the law in question, and as the presumption
cannot be indulged from the language employed in section 8, that the general
assembly intended to affect, amend, repeal or alter any of the laws upon this
subject throughout municipalities, townships or residence districts, it becomes
important to determine, in the light of your question, what construction should
be given to that portion of the act.

One view contended for is that as the Rose law does not affect, aniend, alter
or repeal the Brannock law, the Beal law, etec, that a vote could be taken under
the township law or residence district law or the municipal law, and thus alter
the result obtained by an election under the county law. To use an illustration;
it has been claimed that if an election in a given county has been held and a
majority of the qualified electors has declared in favor of prohibition in that
county, that a petition might be prepared in any municipality or township of
any such county, and an election ordered thereunder, and perchance a major.ty
in such municipality or township would not be in favor of prohibition in such
township or municipality, and thus undo what has been done under the Rose
law. But this view is superficial.

If an election is ordered under the county law (the Rose law) and a ma-
jority of the electors of the county have voted in favor of prohibition, can it
be contended that prohibition is not in force in every part of the county, not-
withstanding the opposition thereto has been sufficiently strong in certain town-
ships or municipalities to cast a majority of votes in such township or munici-
pality against prohibifion. If such contention is correct, no county election
should ever be held. The election should be had by townships and municipalitieg
if that were true, and if all are in favor of prohibition, then prohibition would
be in force in the entire county, otherwise not.

I do not so construe the Rose law in connection with other existing laws on
the subject. The electors of the county, under the Rose law, have the same
right to declare prohibition as the electars of the township, municipality or
municipal residence district have under their respective Jaws. Such subdivisions
under each respective law applying to them stand exactly upon the same footing
with reference to the power fo declare for prohibition, but not upon the same
foot'ng with reference to the power to repeal it. Hence the language in section 8
of this act, as to such law not repealing or altering any other law, is limited to
such laws or ordinances as prohibit throughout any minor subdivision such
traffic in intoxicating liquors.
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So long as the effect of any such law is to prohihit the traffie, it is, in effcet,
not amended or repealed by the Rosz2 law. If a muunicipality or township can
repeal or defeat the result of the county election, =0 tar as tiat municipality or
township is concerned, the county has no right by en election to deelare prohi-
bition. All of the acts cited are acts by which to provide for the prohibition of
such traffic. If prohibition is defeated in a county, a municipality, a municipal
residence district, or a township, can assert their respective rights, under the
laws applicable to such suhdivisions, and hold an election. But the rights of
the municipalities, municipal residence districts and townships do not depend
at all upon when the county votes and rejects proliibition.

The case of Baxter v. State, decided by the supreme court of Oregon, March
26th, 1907, 89 Pac. Rep. 369, is in point. The court uses the following language:

“Under the local option laws of 1905, page 45, section 8, prescribing
the form of a ballot at a local option election for a county as a whole,
and for subdivisions thereof, so that the voters may vote for or against
prohibit.on in the county, and in the subdivisions thereof, and page 47,
section 10, providing that when a majority of the votes in the county as
a whole, or in any subdivision thereof, are for prohibition, the court
shall make an order prohibiting the sale of liquors therein, prohibition,
if adopted by a county as a whole, must be applied to the entire county,
though a precinet therein voted against prohibition; and prohibition,
if rejected by a county as a whole, must be applied to a precinct therein
adopting prohibition.

“When prohibition is adopted by the county as a whole, it is the
adoption of a policy of county government, and as such must be applied
to the entire county, even though a precinct therein votes against .t, but
when a county as a whole votes against prohibition, it has thereby
adopted no measure or policy for the counily by its vole; it has duly
said it will not adopt prohibition for the county as a whole, and if a pre-
cinct in such case does adopt prohibition it will not be in conflict or in-
consistent with the county vote.”

In the case of Hancock et al. v. Bingham Co., decided by the court of appeals
of Kentucky May 30th, 1907 (102 S. W. Rep. 341), this identical question was
determined in the following language:

“The county being the unit, with reference to elections, to determine
the aquestion whether liquor shall be sold or not, as provided by the Car-
mack act of 1906, the fact that certain precincts in a county had voted on
the question could not operate to deprive the entire county of the right to
vote thereon, and the county having voted against the sale of liquor, no
subsequent vote could be taken in the county or in any precinct thereof
within three years from the date of the county vote provided by such
act.”

fhe constitution of Ohio and the legislative enactments pursuant thercto,
heretofore cited, do not vest in the electors of residence districts, or of munici-
palities, townships or counties, any authority to permit or to confer the power
to sell intoxicating liquors as a beverage. It needed no constitutional or statu-
tory declaration of such import. The husiness of selling intoxientine lignors i:
not a right in any constitutional sense and is not conferred by that instrument,
but, on the contrary, it forbids licensing the same, The powrr of the zeneral
assembly over such traffic is found in section 18 of the schedule to the constitn-
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tion, and that is, it (the general assembly) may provide against the evils re-
sulting from the traffic. Under such grant of power, if considered necessary,
the general assembly may provide for state-wide prohib.tion. This is recognized
in providing for local prohibition by the enactment of the various local option
laws. As anti-prchibition is nominally in force in every subdivision of the state
where no local option election has been.held, so all legislation on this subject of
a local option character is intended to prohibit the traffic and not to install or
create it.

This statute, as well as the others cited, are police regulations enacted in the
interest of good order 'in municipalities and should receive a reasonable con-
struction, and such as not to make them jarring and discordant. No reason exists
for a construction that would inval.date a result favoring prohibition in the
county, under this law, by a municipality or township in such county voting wet
under another law, and being thereby construed as exempted from the results of
the election held under the Rose law; and, again, no reason exists for a con-
struction that would forbid a municipality or township from voting dry, even
if the result of the county election under the Rose law should have been against
prohibition. i )

I therefore conclude that if the result of an election under the Rose law
should be that a majority of the electors of the county had voted in favor of pro-
hibition, it would, under section 2 of such act, within 30 days thereafter, prohibit
the sale of intoxicating liquors in every part of the county, but if the result of
such election was that a majority of the electors of the county had voted against
prohibition, such result would not change, alter or in any way affect the results
of an election or elections held UIn municipalities, townships or residence dis-
tricts of municipalities under the various laws applicable to such subdivisions.

Very truly yours,
WapE H. ELL1S,
Attorney General.

OFFICER—INTEREST IN PUBLIC EXPENDITURE—WHAT IS.

Contract for construction of county infirmary building not affected by fact
that contractor purchases material from firm in which superintendent of in-
firmary is interested, nor is such purchase in any way illegal.

June 22nd, 1908.

Hox. R. R. NEvIN, Prosecuting Attorney, Dayton, Ohio.

Dear Sir:—Your communication is received, in which you submit the fol-
lowing inquiry:

The county commissioners of Montgomery county are about to construct a
new infirmary building. It is probable that the contractor who receives the
contract for the stone work will desire to use stone from what is known as’ the
Cold Springs stone quarry, located in this county, for the reasons that said stone
is well adapted to said purpose and the quarry is much nearer to the proposed
building than any other in the county. Mr. A, C. Berst, who is the superin-
tendent of the infirmary, is the president and a stockholder of the Cold Springs
Stone Quarry Company. Will the sale of stone to the contractor, to be used in
the construction of the infirmary, by the Cold Springs Stone Quarry Company, be
in violation of law by reason of the fact that Mr. Berst, Who;‘is the superin-
tendent of the infirmary, is president of said company? -

Ta

‘.
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In reply 1 Leg to say that some time ayo 1 took tuis question up with Mr.
Berst in person. I was of the opinion, under the tucls as given me by Mr.
Berst, that it would not be a violation of the law for the Cold Springs Stone
Quarry Company to sell stone to the contractor, even though said stone was to
be aiterwards used in the construction o. a new infirmary.

From a consideration of the facts as stated in your letter, I am still ol the
same opinion. Section 628 of the Revised Statutes forbids trustees, comniis-
sioners, managers, directors, etc., to be cither directly or indirectly interested in
any purchase for or contract on behalf of any institution with which they may
be connected. But the facts in your case, as I understand them, zre that tie
nurchase oi the stone Ly the contractor from the Cold Springs Stone Quarry Com-
pany is a separate and distinct contract from the contract made for the stone
work of the infirmary, and that the sale of the stone by the Cold Springs Stone
Quarry Company to the confractor will be made in the usual course of its busi-
ness, and as all other sales are made, without regard to the use made of the
stone by the purchaser thereof This being true, I am of the cpinion that Mr.
Berst is neither directly nor indirectly interested in the contract for the con-
struction of the infirmary building. The contract for the sale of the stone to the
contractor has no connection whatever with the contract made by the county
commissioners for the construction of the infirmary build.ng.

1 am, therefore, of the opinion that the sale of the stone by the Cold Springs
Stone Quarry Company to the contractor who is to do the stone work in the
construction of the new infirmary, under the facts as given me in your letter,
will not be a violation of law.

Yours very truly,
W. H. MILLER,
Assistant Attoruney General.

TISH AND GAME LAWS —COSTS.

Cou'nty not liable for costs whean fish and game case is dismissed becauvse of
failure of warden to obtain approval of prosecution for offense not committed
in his presciice.

June 22nd, 1908.

Hox. Cirarnis C. MARSHALL, Prosecuting Attoraey, Sidney, Ohio.

Deanr Sin:—Your communication of recent (ate is received, in which you
submit the following ‘nquiry:

Is the county required to pay the costs in a prosecution for a violation of
the fish and game laws of the state in a case where the defendant is discharged
because the arresting officer did not, prior to the arrest, secure the approval of
the prosecuting attorney or of the attorney general, as provided in section 11
of the fish and gume laws, as amended by the last legislature?

In reply I beg to say that, under the fish and gume laws as now amended],
no officer .s authorized to institute prosecutions for violations of the law not
committed in his presence without first obtaining the approval of the prosceuting
attorney of the county or of the attorney gencral. In the cass submitted by yon
the officer was without authority to make tie arrest, und thie proseciit.on was ii-
legal, because the offense was not committed in the presence of the avrestineg

20---A. Gl
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officer. The county is only liable for costs in cases in which the provisions of the
fish and game law have been complied with. I am therefore of the opinion that
no liability exists against the county for the costs in this case.
Yours very truly,
‘W. H. MILLER,
Assistant Attorney General.

JUVENILE CASES—STYLE OF PROCESS IN.

Process in juvenile cases should bear the caption of the cowrt of which the
judge exercising the jurisdiction is regularly an officer.

July 2nd, 1908.

Hox. C. H. HexKEL, Prosecuting. Attorney, Bucyrus, Ohio.

Diear Sir:—I1 beg leave to reply to your letters as to the act of April 24th,
1908, “to regulate the treatment and control of dependent, neglected or delin-
quent children, ete.,” in which you inquire as to certain matters of procedure
before the probate judge of your county, who has been designated to exercise
jurisdiction under this act.

While it may be cause for regret, this act drops the distinctive terms, “ju-
venile court” and ‘“judge of the juvenile court,” as contained in 97 O. L. 561,
and 98 O. L. 314. It is true that section 19 of the present law employs the words
“juvenile judge,” and section 22 the words “judge of the juvenile court.” That
such use of these words is rather an abbreviation than a designation of an of-
ficial title .s shown by the fact that section 19 refers to “the judge exercising the
jurisdiction provided for in this act,” and section 22, “the judge designated to
exerc.se said iurisdiction.” Further than this, section 2 of the present act
provides that:

“The seal of the court, the judge of which is designated to transact

the business of the jurisdiction herein provided, shall be attached to all

writs and processes.”

For the above reasons I am of the opinion that papers filed under this act
should read, “In the probate court, Crawford county, Ohio,” and that the writs
issued from this court should be signed by Charles F. Schaber, as probate judge.

I believe, however, that it will assist the court in its work if such additional
words as “juvenile court,” or “designated as juvenile court judge” are employed,
and I see no objection to such use of these words.

Since the proceedings as to children under this act do not constitute a crim-
inal action, they may be styled, “in the matter of ................... , a delin-

quent child,” or “in the matter of.................. , a dependent child.”
On the other hand, proceedings against parents or other persons contrib-

uting to delinquency are criminal actions, as is shown by the language, “in other
criminal cases,” in sections 11 and 28, and should therefore be styled accordingly.
. Respectfully submitted,
Wape H. ELLIs,
Attorney General.
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SHERIFF—ALLOWANCE FOR LOST COSTS.

Covniy coinmissioners shonld ceqeire shecily to file cost Lills before wiciciag
an alloicance for lost costs wuder sectiva 1231, aqud if the aqyrceyate cmovat of
sueh bills so submitled is less than $300, shoald allow sucl dinount onlyf.

July 2ud, 1805,

Hox. D. F. OruxtaANDER, Prosccutiny Attoracy, Defiance, Ohio.

Dean Stu:—Your communication of recent date is received, in which you
subniit the following irquiry:

Is a county sheriff entitied to retain the allowance fos lost co=ts under see-
tion 1231 of the Revised Statutes, in addition to his compensation as fixed by the
county officers’ salary law?

In reply I beg to say it has been held by two or three commoen pleas courts,
since the passage of the county officers’ salary law, that a county sheriff is en-
titled to retain for his own use the allowance for lost costs provided in section
1231 Revised Statutes.

I gather from your letter, however, that it has been the practice in your
county for the court to allow the sheriff $100 in lieu of lost costs at the end of
each of the three terms of court held during the ycar, without regard to the
amount of costs actually lost.

Under section 1231 Revised Statutes, a sheriff is only entitled to receive the
costs actually lost by him as sheriff during the year, provided he shall not re-
ceive more than $300. The county commissioners should require the sheriff to
submit cost bills before allowances are made, and the same should be referred’
to the prosecuting attorney as to whether or not they may be properly allowed
under the provision for lost costs,

You further inquire as to whether or not the last legislature has made any
change in the law governing county boards of equalization. The laws passed Ly
the last legislature are now in the hands of the printer and it will be some days
before we receive a copy of the session laws. For this reason I am unable to
advise you as to any changes made in the law relative to county hoards of
cqualization.

Yours very truly,
W. H. MiLLer,
Assistant Attoriney Generul.

BLECTIONS—IJUSTICE OF THE PEACE—EFFECT OF DECISION OF
SUPREME COURT IN STATE EX REL. V. BROWN.

Justice of the peace, elected in Noveibers, 1904, aud soccendeciag office oa
Janvary 1st, 1808, to person unlawfully elected in November, 1907, may, wader
decision of supreme court in State ex rel. v, Brown, resiae such office, no ra-
caicy haring beea created by such surreider.

July 6th, 1908,

ox. Jou~ H. Crarxk, Prosecuting Attoraey, Marivi, Oltio.

DA Sie:—In vour letter of June 2%th, vou inquire as to the status of o
justice of the peace who surrendered his ¢il'ee on the first day of January, 1408, t4
a 1)(‘;'stm clected in November, 1907, at an clection which was void uwder the
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recent decision of the supreme court in the case of State ex rel. James E. Votava
v. John Brown, affirming the decision of the circuit court, for the reasons given
in the opinion of the latter court. See State ex rel. v. Brown, 11 C. C. N. 8. i07.

In this case, John Brown was elected in November, 1904, for a term of three
years, to succeed H. A. Cummings, who had been elected in April, 1902, to serve
for a term of three years. Brown took office in April, 1905. The court held that
the legislature had no power to shorten the terms of either Cummings or Brown;
that Cummings’ term extended to April, 1905, and that Brown's term of three
years, therefore, extended to April, 1908; that section 1442, as amended in 98
0. L. 171, authorized an election only when the justice elected could take office
the following January; that in order to conform to article XVII of the consti-
tution, and section 1442 R. S., Brown’'s term was extended to the first day of
January, 1910; that Brown was not estopped by his defeat at the November elec-
tion, 1907; that such election was “premature and void;” and that John Brown
was entitled to such office until January 1, 1910.

This decision referé only to a case where a justice was elected in November,
1904, to succeed a justice elected April, 1902, and I doubt whether it can Dbe
applied to any other justices elected in 1907. The opinion of the court is to the
effect that the election of the justice of the peace in November, 1907, was valid
if his predecessor was elected in November, 1904, to succeed a justice whose
term expired prior to January 1st, 1905. That, prior to the amendment of sec-
tion 1442, 97 O. L. 39, the term of a justice dated from the date of election, and
not from the date of his commission, was held by the supreme court in 7 Ohio,
part I, page 7, and in 71 O. S. 521, which latter case affirms the journal entry
and not the reported opinion of the circuit court.

I take it, therefore, that in the case you present, A is a justice of the peace
elected in November, 1904, to succeed B, a justice elected in April, 1902, and
that A gave up his position on January 1, 1908, to C, who was elected to the
position in November, 1907, such election being held void under the decision of
the supreme court in the case of State ex rel. v. Brown. Under the circum-
stances, and the opinion of the court in this case, C is merely a de facto justice
of the peace whose acts, however, have been valid because he held under color
of title by reason of such election. C is, however, without right to this office
and may retire from it voluntarily or be ousted therefrom and compelled to give
up possession of the dockets, etc., by proceedings in quo warranto. (See Throop
on “Public Officers.”)

A is entitled, under the decision, to exercise the jurisdiction of the justice
of the peace at once, unless a vacancy in the office has occurred under section
567 R. S. by reason of A’s absence therefrom for the space of six months.

Although I find no specific authority upon this particular question, and al-
though the decisions of the courts are very contradictory as to what constitutes
a vacancy in cases of this kind, yet, from a reading of the case of Turnipseed v.
Hudson, 50 Miss., 425, and a consideration of the circumstances presented, I be-
lieve that A’s yielding up his office to C on January 1st, and his absence there-
from since that time, involuntarily, under a mistake of law, will hardly justify
the trustees in this case in declaring a vacancy under section 567 of the Re-
vised Statutes. Since this question is so close and so important, involving, as it
does, the offices of a number of the -justices of the peace throughout the state,
I hope that we shall have an early judicial opinion upon this question through °
quo warranto proceedings or otherwise.

Respectfully submitted,
W. H. MILLER,
Assistant Atlorney General.
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BLIND—RELIEF OF.

Couaty bliad conission inay not ertead relief to blind person who has o
soit able financially to care for hin.

July 15th, 1908,
Ho~x. W. H. Saiith, Prosecuting Attoriey, Caldicell, Ohio.
Di:ar Si:—Your communication of July 13th is received, in which you sub-
mit the following inquiry:

“James Hancher is about 75 years of age, blind, and at present in
a hospital at Colurabus, suffering from a fractured leg. His son, H. F.
Hancher, owns 2 farm and has also some city property, the value of
which I do not know. Said son is now, aund has been for some time, keep-
ing his father and paying all expenses for his nursing at said hospital,
which amonnts to about $12 per week. The son c¢laims that the payment
of this expense is a hardship upon him. The blind commission of this
county refused aid to the said James Hancher solely upon the grounds
that the son above mentioned is able financially to care for his father,
Under those conditions, is the ruling of the commission in accordance
with the law?”

In reply I beg to say the ruling of the commission is, in this instance, in
my judgment, correct.

The new blind law vrovides that only those persons are entitled to relief
thereunder who are without the means of support and who would, if not re-
lieved under said law, become public charges. The applicant in this instance
is not a public charge, and will not hecome so by the failure of the commission
to grant him rclief, for the reason thal he has a son who is amply able to pro-
vide for him, and, fuithermore, section (7017-3) of the Revised Statutes makes it
a crime for an adult persdn, who las sufficient means, to neglect to provide for
a destitute parent, whether such destitution is the resull of old age, infirmity

or illness.
Yours very truly,
W. H. MILLER,

Assistant Attorney General.

CITY SOLICITOR—ALLOWANCE FOR SERVICES IN STATE
CRIMINAL CASES.

County cominissioners have discretion as to amount of allowance to city
solicitor for services in police court in state criminal cases, and time of pay-
ment thercof.

July 15th, 1908,

Hox. E. P, CussperLaty, Prosccutiog Atocaey, Bellefontaine, Olio.

Diaan Sir:- Your communication of July 11th is received, in which you in-
auire as to the duty of the county commniissioners to make an allowance to the
city solicitor of Bellefontaine for services rendered by him in prosecuting state
cases in the mayor's court.

In reply 1 beg to say section - (1536-663) of the Revised Statutes eoutaine
the following provision:
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“The solicitor shall also be prosecuting attorney of the police court
and shall receive for this service such compensation as council may pre-
scribe and such additional compensation as the county commissioners
shall allow.”

Under this provision this department has heretofore advised the bureau of
inspection and supervision of public offices that the allowance to be made solic-
itors under said provision rests in the sound discretion of the board of county
commissioners. This discretion not only includes the fixing of the amount, but
also the time of payment.

The duties of the solicitor, as prosecuting attorney of the police court, are
provided in section (1536-844) Revised Statutes of Ohio.

Yours very truly,
W. H. MILLER,
Assistant Attorney General.

SCHOOL BUILDINGS—CONSTRUCTION OF—EXTENT OF POWERS OF
BOARD OF EDUCATION UNDER SECTION 3994 R. S.

July 16th, 1908.
Hox. IrviN McD. Ssrrir, Prosecuting Attorney, Hillsboro, Ohio.

Dear Sik:—Your communication, in which you submit the following, is
received:

The board of education of Dodson township contemplates the huilding of a
new schoolhouse by reason of the fact that the present building has been con-
demned by the department of inspection of workshops and factories.

The new building will cost about $2,206. The tax duplicate is about $140,000.
The full levy of twelve mills for three years will pay for the new bhuilding, in
addition to the running expenses of the school.

Query: May the board of education issue bonds under section 3994 of the
Revised Statutes for the purpose of erecting said building, or will the question
have to be submitted to the electors of the district, as provided by section
3991 R. S.?

In reply I beg to say the board of education may, under section 3994 of the
Revised Statutes, without first submitting the question to a vote, issue bonds for
the building of said schoolhouse in anticipation of the income from taxes levied
for such purpose. Such bond issue, however, will be limited to two mills on
the dollar of the tax duplicate and may run not to exceed forty years. The
tax dunlicate being about $140,000, it will require the issuance of bonds for
about ten years to pay for the building, provided no other funds are available.
However, if the board desires to raise a greater sum of money annually than is
provided for in section 3994, the question of issuing such bonds must first be
submitted to the qualified electors of the district. I am of the opinion that your
statement relative to the time required to build the schoolhouse and the neces-
sity for its construction before the first of September, will not warrant the board
of education in dispensing with the legal advertisement for bids.

Yours very truly,
W. H. MILLER,
Assistant Attorney Geaciral.
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TREASURER—COUNTY—FEES.
July 17th, 1908,

Hox. Grorci: C. Bar~us, Prosecuting Attorpey, Georgetoiria, Ohio.

Drar Sir:—Your communieation of July 15th is received, in which you sub-
mit the following inquiry:

The fees collected by the county recorder and paid into the fee fund for
said office are insufficient to pay the full salary of the county recorder, as fixed
by the county officers’ salary law. You inquire whether or not the county treas-
urer is entitled to any fees under section 1117 of the Revised Statutes, upon tlie
money collected and paid into the county treasury by the county recorder.

In reply I beg to say that this department has heretofore advised the hureau
of inspection and supervision of public offices that a county treasurer is entitled
to fees upon all money paid into the county treasury by county officers and
placed by him in the respective fee funds.

Yours very truly,
W. H. MILLER,
Assistant Altorney General.

LLOCAL OPTION—COUNTY—ELECTION.
County local option election may be held on regular election day.

July 22nd, 1908.

Hox. JoNxatnax E. Laon, Prosccuting Attorney. Bowling Green, Ohio.

Dear Sik:—I beg leave to reply to your letter, in which you inquire whether
an election under the act of March 5, 1908, known as the Rose county local option
law, may be held this year upon the same day as the general election.

Section 1 of this act provides for

“a special election to be held in not less than twenty nor more than
thirty days from the filing of such peutition with the county commis-
sioners or common pleas judge, or from the presentation of such peti-
tion to said commissioners or common pleas judge, * # * and such
election shall be held at the usual place or places for holding regular
elections, and notice shal]l be given and the election conducted in all re-
spects as provided by law for the election of county officers so far as

said law may be applicable.”

It is to be noted that the election shall Le ordered ‘“not less than twenty
nor more than thirty davs from the filing of such petition,” anéd that no ex-
ception is made of the general elertion day or any other day. The election is
io be “conducted in all respects as provided by law for the election of county
officers,” that is to say, in the same manner as the election of county officers will
he conducted at the next regular November election.

Since if is the policy of our law, as exemplified in section (2996-2) R. S., and
in the decisions of our courts, to favor, rather than to oppose, a submission of
a quesiion at a regular election when there iy 2 doubt as to the proper time for
the subuission of such questiou, atd since no exception has been made, I
am unuable to say that a special election under this act may not be held upon
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the regular election day this year. Such an election would still be a special
election, conducted in the same manner as other county local option elections
on other days. The matter, it seems to me, is one of policy to be determined
by the county commissioners, or the common pleas judge, as provided for in
the county local option law.

In view of the doubt as to the meaning of the term “special election,” the
past policy of the state in holding local option elections on days other than the
regular election day, and possible conflicts in conducting elections which might
cause the courts to declare the holding of a general and a special election
upon the same day to be incompatible, I should advise that all questions of this
kind be avoided by holding county local option elections upon a day other than
the general election.

Very truly yours,
W. H. MILLER,
Assistant Attorney Generdal.

SCHOOLS—CENTRALIZATION—POWER OF TOWNSHIP BOARD OF EDUCA-
TION TO SUSPEND SUB-DISTRICT SCHOOLS WITHOUT ELECTION. .

July 31st, 1908.

Ho~, Ebpwarp Gavpery, Prosecuing Attorney, Bryan, Ohio.

Dear Sik:—I beg leave to reply to your letter of July 27th, inquiring as to
the susnension of sub-district schools under section 3922 of the Revised Statutes,
as amended Anril 24th, 1908.

Unless a petition for an election upnn the question of centralization is pend-
ing, or unless a proposition for centralization has been defeated within the
past two years, the board of education may, under the present section 3922
R. S., “suspend the schools of any or all sub-districts in the township district.”
However, the board of education is without power to suspend or abolish a “sub-
district school where the daily aitendance is 12 or more,” either in case the
proposition for an election upon the question of centralization is pending, or in
case stich a proposit.on submitted under (3927-2) has been defeated within u
period of two vears.

The words “majority of the votes cast thereon,” in present section 3922 R. S.,
refer to the entire vote cast in the township school district, and the separate
vote of a sub-district upon the question of centralization cannot be considered in
construing this section.

Very truly yours,
W. H. MILLER,
Assistant Attorney General.

DEPOSITORY—COUNTY—SECURITY MUST ACCOMPANY PROPOSAL.
August 7th, 1908.

Hox Georce B. Youxa, Prosccuting Attorney, Lebanon, Ohio.

Dear Sik:—I desire to acknowledge the receipt of your letter, in which
you inquire whether or not county commissioners should consider a proposal for
the deposit of county funds, which does not contain the security or securities
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to be offered by the bank making the bid. It is my opinion that the county
commissioners are not authorized to accept the bid, but should award the money
to the bhank that offers the highest rate of interest and tenders, with its pro-
posal, the proper security.
Very truly yours,
W. H. MiLLun,
Assistant Attoriey General,

LELECTIONS—COUNTY COMMISSIONERS—VACANCIES IN OFFICE.

Successor to counly commissioner serving under appointment to fill va-
cancy caused by death, before assuming office, of person elected in November,
1906, should be elected in November, 1908, for unexpired terin.

Successor to county commissioner elected in 1905 should be elected in
November, 1908.

© August 15th, 1908.

Hox. MicuArL CAHILL, Prosecuting Attorney, Eaton, Ohio.

DEAR Sin:—In your letter of August 12th you cite the follow.ng facts: Josiah
Flory was elected county commissioner in 1903, for a three-year term ending the
third Monday of September, 1907, as provided in section 839 R. S., as found in
act of 91 O. L. 338. In November, 1906, Scott Clayton was elected as his suc-
cessor in office for a term of two years, as provided in section 839 R. S, as
amended by the act of 98 O. L. 272. Clayton died before beginning his term, and
Ilory was apnointed to fill the vacancy.

You state the apparent conflict between the provision of section 839, that
the term of office of county commissioners shall commence on the first day of
December, and the provision of section 414 that such term shall begin upon the
third Monday in September, and ask whether Clayton was properly and legally
elected in 1906, and whether Flory holds under his appointment until September,
1909, or whether a successor to Flory should he elected in November, 1908, i¢
fill the unexnired time of the term for which Clayton was elected?

It was decided in the case of State v. Mulhern, 74 O. S, 363, that county coin-
missioners should také office upon the third Monday in September following their
election, rather than on the first day of December, next after their elect.on,
and that the provision of section 839, as to the time of taking office is inoperative.

Clayton’s election in November, 1906, was legal, and his term of office began
upon the third Monday in September, 1907, and ended upon the third Morday
in September, 1909. Flory was appointed to fill the vacancy created by his
death, under section 842, which provides that:

“IWhen a vacancy occurs more than thirty days before the next
election for state and county officers, a successor shall be elected thereut;
and when a vacancey happens, whether more than thirty days lLiefore
such election, or within that time, and the interest of the county requires
that the vacaney shall be filled before the election. the prohate judee,
auditor ond recorder of the county, or a majority of them, shall appoint
a commissioner, who shall hold his office uatil the successor is elected
and qualified.”
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Section 841 provides that:

“When it becomes necessary to elect a commissioner to fill a vacancy
occasioned by death, resignation or removal, the person elected shall
hold his office for the unexpired time for which his predecessor was
elected.”

Section 11 provides:

“When an elective office becomes vacant, and s filled by appoint-
ment, such appointee shall hold the office until his successor is elected
and qualified, and such successor shall be elected at the first proper elec-
tion that is held more than thirty days after the occurrence of the va-
cancey.”

Reading together the provisions of sections 11, 841 and 842, I am of the
opinion that there should be an election next November of a county commis-
sioner, to take office immediately upon his election, for the unexpired term of
Clayton, ending the third Monday in September, 1909, as well as the election of
a commissioner for the full term beginning the third Monday in September,
1909.

You also state the case of James Carroll, who was elected county commis-
sioner in November, 1905, for a term of three years ending the third Monday
in September, 1909. You ask whether his successor should be elected this year
or whether Carroll's term is extended to the first day of December, 1910. Un-
der the decision above quoted, T4 0. S. 3563, Carroll’'s successor should bLe
elected in November, 1908, for a term of two years, beginning on the third Mon-
day in September, 1909.

Very truly yours,
W. H. MILLER,
Assistant Attorney General.

WEAK SCHOOL DISTRICTS—STATE AID FOR—APPLICATION OF
APPROPRIATION MADE IN 1908.

Appropriation made in 1908, in aid of weak school districts, should be ap-
plied, first, to deficiencies created under contracts entered into in compliance
with law before enactment of appropriation.

August 17th, 1908.

Hox. IrviN McD. Samirir, Prosecuting Attorney, Hillsboro, Ohio.

Dear Smi:—I beg to acknowledge receipt of your letter of August 4th, in
which you ask the opinion of this department as to the application of the an-
propriation made by the general assembly on May 9th, 1908 (99 O. L. 523), for
the maintenance of “weak schoocl districts,” as defined by the act of April 2nd,
1906 (98 O. L. 226).

The appropriation act specifically provides that the fund thereby created
“shall be distributed by the auditor of state in accordance with the provisions of
the act passed April 2nd, 1906.” The former act provided, in effect, that no
contract of employment to teach in the public schools of the state could be made
for a compensation of less than $40.00 per month, and that districts wherein
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the maximum levy for school purpescs, properiy d'stiibuted, would not provide
a fund sufficient to comply with thie Iaw, should receive mioncy from the statz
treasury sufficient to make up the deficiency. The procedure for procuring the
mouey from the state treasury was set forth in the same section.

Inasmuch as the evident legisiative intent related to the contract of emplo;-
ment, the attorney general, in response to a former inquiry, held that boards of
education were without power to enter into contracts stipulating for compensa-
tion of less than $10.00. The board of education, concerning which you inquire,
has evidently been governed by this opinion and has made contracts at the
statutory rate. It has thus created a liability agzainst the district for a de-
ficiency in the case of each contract. It has thereby acted in accordance with
the provisions of the act of April 2nd, 1906, and, in my opinion, may law{uily
make these deficiencies the basis of a claim for reinbursement out of the funl
appropriated by the act of May 9th, 1408, Thai act, in my judgment, contains
authority sufficient to authorize the auditor of state to pay any and all deficiencics
occurring under the prior act.

The constitutional prohibition against drawing money from the treasury ex-
cept in pursuance of a specific appropriation made by law, ete., does not apply
where an appropriation is made to meet a liahility authorized by law. (State v.
Medbery, 7 O. S. 522, 530.)

Accordingly, I am of the opinion that boards of education ought to include
in their affidavits of deficiency, under the act of April 2nd, 1906, those de-
ficiencies created under contracts entered into bhefore the enactment of the art
of May 9th, 1908, as well as those arising under dontracts entered into thereafter.
It would seem, also, that such old claims should be paid first, if the fund shouid
prove insufficient to pay both.

Very truly yours,
W. H. MiLLer,
Assislant Attorney Genceral.

BOARD OF EDUCATION—EMPLOYMENT OF TEACHER—FAMILY
RELATIONSHIP.

August 20th, 1908.

Fox. CitarLes C. Kearxs, Prosecuting Attorney, Clermont County, Batavia, Ohio.
Dear Stk:—In your communication of August 18th you inquire as to
whether a school bhoard has a legal right to employ as a teacher in its schools
the daughter of one of the members of its board, the daughter being unmarried
and residing as a member of her father’'s family.
Section 3794 R. S. provides that:

“No member of ihe hoard shall have any pecuniary interest, either
direct or indirect, in any contract of the board.”

Section 6975 R. S. provides that:

“Tt shall also be unlawful for any local director or member of a
hourd of education to vote for or pavticipate in the making of any con-
tract with any perron as a teaches ar incrietor Ino iy of the nnblie
sehools o/ this state, 1o whom he is related as father or brother, or to
det in any manner in which he is pecuniarily inferosted, or to receive,
or offer {0 gecept or receive, any reward or gain for any official act,”
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Under these sections of the statutes, the board of education may employ the
daughter of one of its members, provided her father does not vote or participate
in the contract, and provided, also, that the father does not receive any part of
her salary as teacher. The fact that the daughter lives at home and pays a
reasonable amount to her parents for board, lodging, etc., does not invalidate her
contract for services as teacher.

Very truly yours,
‘W. H. MILLER,
Assistant Attorney General.

JUSTICE OF THE PEACE—TERM OF OFFICE.

Justice of the peace elected in November, 1905, may serve until end of regular
term only,; at that time a vacancy in his office will occur, to be filled by appoint-
ment by the township trustees.

August 19th, 1908.

Hox. EpwaArp S. STEVENS, Prosecuting Attorney, Sandusky, Ohio.

DrARr Sir:—In your letter of August 10th you inquire as to the tenure of of-
fice of a justice of the peace elected at the November election, 1905 (by which
election article 17 of the constitution was adopted), for a term of three years,
ending November, 1908. You ask whether a vacancy will occur in his office
in November, 1908, or whether he will serve until his successor is elected and
qualified. In the case of State ex rel. v. Pattison, 73 O. S. 305, the supreme
court say:

“There were only two classes of offices, not elected under the pro-
visions of the amendment, to be provided for. One class is made up of
the elective officers who were in possession of their offices and actually
serving when the amendment should be adopted, and it was provided in
section 3 that every officer in that class should continue in office for the
full term for which he was elected, and until his successor should be
elected and qualified as provided by law. The other class, including the
relator, is composed of those who were chosen under and by virtue of
the constitution as it existed before the amendment, but whose terms
of office, although defined by the constitution, had not yet begun when
the amendment was adopted. This class is provided for in section 2 of
the amendment; as follows: ‘And the General Assembly shall have power
to so extend existing terms of office as to effect the purposes of section
1 of this article.””

-Justices of the peace in office on the day of November 7th, 1905, come under
the first class, and it was decided in the case of State ex rel. v. John Brown,
11 C. C. N. 8. 107, that a justice of the peace, elected in November, 1904, and
taking office in April, 1905, for a term of three years ending April, 1908, would
continue in office until January 1, 1910.

Justices of the peace elected at the November election, 1905, come under the
second class and would have no right to continue in office unless the general
assembly extended their terms under secticn 2 of article 17. Since the general as-
sembly failed to extend terms of such justices of the peace, a vacancy will occur
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in tiie officcs of such justices three years after the date of the election, No-
yvember 7, 19035, since their terms began with the date of their election and not
with the date of their commission. The provision cf article 10, section 4, that

“township officers ® 7 shall hold their offices until their suceessors
are elected and gualified,”

is not applicable, since justices of the peace are not township officers. That
justices of the peace are neither county nor townshiv officers is shown by the
fact that they are put in a separate class Dy article 10, section 6, and article
17, section 2, of the constitution, as well as by provisions of the statute.

The case of State v. Brown, 11 C. C. N. 8. 107, by deciding that a justice
of the peace could be elected in November, 1904, to take office April, 1905, de-
cided that the words “‘all township officers hereafter elected shall begin their
respective terms on the first Monday in January aiter their election,” as pro-
vided in section 1442 R. S., as amended by the act of March 17th, 1904, did not
include justices of the peace, who are separately mentioned in the same section.

‘While the supreme court took a libaral view as to the adjustment of terms
of office in complying with article 17, and used the following language in the
case of the State ex rel. v. Pontius et al.,, 78 0. 8. 206:

“The people in providing, in the constitutional amendment, that the
gcneral assembly shall have power to so extend existing terms of office
as to effect biennial elections, and the general assembly, in extending
existing terms, did not intend to hand the incumbents of some of the
offices an apple of Sodom, or, if the use of current vernacular is permissi-
ble, a lemon,”

nevertheless, the general assembly, by failing to extend the terms of justices of
the peace, has accomplished this result with respect to those justices elected in
November, 1905, and a vacancy will occur in their offices in November, 1908,
which shall be filled as provided in section 567 R. S.
Very truly yours,
W. H. MILLER,
Assistant Attorney General.

COMPENSATION OF MEMBERS O BOARD OF EDUCATION OF SPECIAL
SCHOOL DISTRICT.

August 26i1h, 1908,

Hox. F. M. Stevexs, Prosecuting Attoriey, Elycia, Ohio.

Dear Sir:—Your letter of August 24th, inquiring whether the provisions
of section 3920, as amended by the act approved April 15th, 1908 (99 O. I.. 105),
authorizes compensation for members of a Loard of education of a special school
d:strict, is received:

This section, as amended, is entitled, “An act to amend section 3920 of the
Revised Statutes of Ohio, as amended April 23ih, 1904, relative to the organiza-
fion of township hoards of edueation,” vl wrovides aniy for compensation of
members of “boards of education of township school districts.”

Sinee rection 3483 R. S. malic: a separate elassification of special school
districts, and since section 3891 R. 8. defines o special school distriet as “any
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school district, now existing, other than a city, village or township school dis-
trict, and any school district organized under the provisions of chapter 5 of this
title,” the provisions of section 3920 apply only to township boards of education
and cannot he made to apply to special school districts.
Very truly yours,
W. H. MILLER,
Assistant Attorney General.

TREASURER OF SCHOOL DISTRICT—ABOLITION OF OFFICE.

Board of education of school district for which a depository has been pio-
vided may at any time dispense with the office of treasurer of the district moneys,
without regard to the term of office of the incumbent thereof.

September 5th, 1908.

Hox. A. B. CAMPBELL, Prosecuting Attorney, Troy, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of September 1st, in
which you request the opinion of this department upon the question whether,
under section 4042¢ R. S., as enacted by the last general assembly (99 O. L.
205), a board of education may, at any time, by resolution, dispense with the
treasurer of a school district without regard to the expiration of the term of
office of such treasurer.

Authorities are numerous to the effect that an office may be abolished by
the authority creating it, and the power of the officer therein may be terminated
in this manner at any time. Of township and municipal school districts the
township and municipal treasurers are, ex-officio, custodians of the district funds.
As to the incumbents of these offices, the action suggested would not work
a deprivation of office, although it would terminate their salaries, or, rather,
the salaries fixed under section 4056 R. S. These salaries, however, are not in
the nature of contracts. As to treasurers of special districts, these are offices
created under authority of law by the boards of education of the districts, and
it follows that they might be abolished at any time by the authority thus creat-
ing them.

Section 4042a R. S. imposes no limitation as to the time when the action
therein authorized -may be taken by the board of education. The authority to
dispense with a treasurer of the school moneys arises whenever the depository
has been provided, and, as is clear from the last clause of the section, the effect
of such action is lost whenever the depository ceases to act as custodian of
school money. Indeed, it is apparent from said last clause that township and
municipal treasurers are required by law to assume the duties of treasurer of
the school district whenever the depository ceases to act, and, in my judgment,
it is also clear that they are required to relinquish such duties as soon as the
school funds have again been awarded.

It is my opinion, then, that section 4042¢ R. S. contains ample authority for
a board of education to dispense at any time with the treasurer of a school dis-
trict, regardless of the term of the incumbent of that office.

Very truly yours,
W. H. MILLER,
Assistant Attorney Geieral.
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DEPOSITORY—COUNTY—BOND—LUTY 01 PROSECUTING ATTORNEY
AS TO APPROVAL OF.

Sentember &th, 1908,

Hox. F, M. StuviNs, Prosecuting Attorney, Elyria, Ohio.

Diar Sik:—Your communication of September 5th iy received, in wh.ch you
inquire as to the duty of the prosecuting attorney in certifying the hond under
the county depository act, as provided in section (1136-5) R. 8. 8Said section is, in
part, as follows:

“Such undertaking shall not be accepted by the commissioners until
it shall have been submitted to the prosecuting attorney and certified by
him to be in due and lezal form and conformable to the provisions of
this act, which certificate shall be endorsed thereon.”

Under this provision it is not only the duty of the prosecuting attorney to
certify that the hond is in legal form, but he is further required to certify that
the bond conforms to the provisions of the act.

Section (1136-4) sets out the requirements of the bond. These requirements
are that the bonds shall not be less than the sum that shall be deposited in
the depository or depositories at any one time; that the bond shall be signed
by at least six resident free-holders as sureties, or by a fidelity and indemnity
insurance company authorized to do such business within the state and having
not less than $250 capital. Other than these provisions the bond shall be
to the satisfaction of the county commissioners and in such sum as they shall
direct.

In my judgment, the prosecuting attorney is not required to pass upon the
sufficicney of the undertaking. He is only to see that the hond is in due legal
form and that the requirements of section (1136-4) have been complied with.

Yoursg very truly,
W. H. MIiLLER,
Assistant Attoriecy General.

PENITENTIARY—PAROLE—PUBLICITY OF PROCEEDINGS.

September 14th, 1908.
Hox. I. N. Foster, Prosecuting Attorney, Athens, Ohio.

Dear Sik:—Your communication of this date is received, in which you sub-
mit the following inquiry:

What papers, if any, received hy the board of managers of the Ohio peni-
tentiary under the provisions of section (7388-10) R. S. are to Le regarded by
said members of said board as confidential?

In reply I beg to say section (7388-10) is in part as follows:

“No petition or other form of application for the release of any
prisoner shall be entertained by the managers, and no attorneys or other
outside persons of any kind, shall e allowed to appear before the hoard
of managers as applicants for the parole of a prisoner, but these re-
quirements shall not prevent the Loard of managers from making such
inquiries as they may deem desiratle in regard fo the previons history
or environment of suel prisoner, or as to his probable surrounding 1
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paroled, Dut such inquiries shall be instituted by the prison managers
themselves, and all information thus received shall be considered and
treated as confidential.”

Under the concluding clause of the above provision, I am of the opinion that
enly such information, whether oral or written, as is received by the members
of the board of managers in response to inquiries instituted by themselves, is
to be regarded as confidential.

Yours very truly,
‘W. H. MILLER,
Assistant Attorney General.

JUVENILE JURISDICTION—EXERCISE OF.

Prior to designation of judge to transact the dbusiness of the juvenile juris-
diction, such jurisdiction exists concurrently in the several courts named in sec-
tion 1 of the act in 99 0. L. 192, and must be exercised by one of them in the
case of juvenile offenders; probation officer may be appoinied only by judge so
designated.

September 17th, 1908.

1Iox. F. M. Stevexs, Prosecuting Attorney, Elyria, Ohio.

DEAR SIir:—I beg to acknowledge receipt of your letter of September 15th
in which you inguire as to the procedure to be followed in your county in the
case of a youth under the age of seventeen years who has been arrested upon a
criminal charge. You inform me that the judges of the courts of common pleas,
probate courts and insolvency courts in the judicial district in which your county
is situated have not designated one of their number to transact the business
pertaining to the juvenile jurisdiction in Lorain county.

Replying thereto, I am of the opinion that section 1, wherein it is provided
that “courts of common pleas, probate courts and insolvency courts * % #*
shall have and exercise concurrently the powers and jurisdiction hereinafter in
this act conferred,” operates to confer upon all of said courts, in the absence of
a designation of a particular judge to transact such business, the jurisdiction
defined by the act in 99 O. L. 192, and that, therefore, prior to such designation,
a minor unuer ‘he age of seventeen years who is arrested may, under section
19 of the act, be taken before the judge of either the common pleas court or
the probate court; or the magistrate before whom the minor may be taken
must transfer the case to the judge of one of these two courts,

My conclusion is based upon section 19, which, in my judgment, makes ex-
clusive the jurisdiction granted under section 1 and defined in section 4. I
find nothing in the act providing, by inference or otherwise, that the juvenile
jurisdiction shall not exist until the judges have designated one of their number
to transact the business arising under it. On the contrary, from the fact that
the act went into effect immediately upon its passage, I believe that thereupon
it became the right of every child accused of crime to be tried in accordance
with the procedure outlined therein.

It is also clear to me, however, that the appointment of a probation officer
may be made only by the judge designated o transact the business arising
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under the juvenile jurisdiction by the judges of the district. However, the
provisions of section 12, and similar sections of the act, may be carried out with-
out the aid of a probation officer.
Yours very truly,
‘W. H. MILLER,
Assistant Attorney General.

BOARD OF EDUCATION—CLERK—REMEDIES IN CASE OF UNLAWFUL
ISSUE OF WARRANT FOR TEACHER’'S SALARY.

September 28th, 1908.

Hox. H. E. HoGe, Prosecuting Attorney, Hardin county, Kenton, Ohio.

DEAR Sir:—I1 am of the opinion that where a clerk of the board of education
draws an order for the salary of a teacher without having filed the legal cer-
tificate of qualification required under section 4051 of the Revised Statutes to
be filed with him, his action is unlawful and he and his bondsmen are re-
sponsible for the refunding of the amount paid on such order.

The board of education may sue and recover under the powers conferred
upon them in section 3971 R. S. See Board of Education v. Milligan, 51 O. S.
115. Should the board of education refuse to act, it seems, from the decision
in State ex rel. v. Board of Education, 11 O. C. C. 41, that a resident taxpayer
may maintain suit, and, while this case denies the authority of the prosecuting
attorney in injunction cases, I believe that you may bring suit regardless of

v the board, under section 366.

I would suggest, as a way out of the difficulty, that the teacher return the
money received, and file his certificate, and that a new voucher then be issued
to such teacher for the time taught this year since the issuance or such certificate
to the teacher.

Very truly yours, .
~ W. H. MILLER,
Assistant Attorney General.

TOWNSHIP CLERK—ANNUAL STATEMENT—POSTING OF.

October 8th, 1908.

Hox. J. A. ScHAEFFER, Prosecuting Attorney, Mt, Vernon, Ohio.
Dear SIR:—I have received your letter of the 2nd inst.,, in which you sub-
mit the following inquiry:

“Are township clerks require;l to post the statements required by
section 1504 R. S. at the November election when no township officers
are to be elected thereat?”

In reply thereto I desire to say that section 1504 provides that the township
clerk shall

“make out and enter in . the record in which the proceedings of the trﬁs-
tees are recorded a detailed statement of all the receipts and expendi-

21—A. G.
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tures of the township for the preceding year, if any, and also the rece.pts
and expenditures of the township board of education, stating from what
source the moneys were received, and to whom paid, and for what ex-
pended, and a detailed statement of all liabilities, if any, a copy of whieh
statement he shall post up on the morning of the first Tuesday after the
first Monday in November, annually, at each place of holding township
elections in such township,”

and a penalty is provided for his neglect and refusal. )

The provision is not that the statement should be posted at the time of
holding township elections, but at the “place” of holding township elections, and
it seems that the legislature thus provided for the publishing of the statement
at a definite time and place in the manner provided by the section. It is my
opinion, therefore, that such statement should be posted annually on the morn-
ing of the first Tuesday after the first Monday in November.

Very truly yours,
‘WanE H. Eruis,
Attorney General.

BOARD OF EDUCATION—MEMBER MAY RECEIVE COMPENSATION FOR
ATTENDING MEETINGS DURING 1908.

October 16th, 1963.
Hon. B. F. WeLtY, Prosecuting Attorney, Lima, Ohio.

DeAR Sir:—In your letter of October 9th you ask from what date a member
of a township board of education is entitled to receive the two dollars per
meeting actually attended, as provided in section 3920 R. S. as amended by
the act approved April 15th, 1908 (99 O. L. 105).

This act provides that “each member of the board shall receive, as compen-
sation, two dollars for each meeting actually attended, for not more than ten
meetings in any year.” ’

I am of the opinjon that a member of a township board of education may
receive two dollars “for each meeting actually attended,” since April 15th, 1908,
that he is entitled to be paid from time to time as soon as his attendance has
been regularly noted by the clerk, that the “year” mentioned in the sentence
above quoted beging with the first Monday in January of each year, and that
a member who actually attends ten meetings between April 15th, 1908, and the
first Monday in January, 1909, may be paid two dollars for each of such
meetings.

I believe, however, that a resolution for such payments should be adopted
in each case, in the manner prescribed in section 3982 R. S., and that reasonable:
rules as to the time of such payment, etc.,, may be adopted by the board under
section 3985 R. S.

Very truly yours,
W. H. MILLER,
Assistant Attorney Genera:.
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CRIMINAL INSANE—ACT PROVIDING FOR CONFINEMENT OF, NOT EF-
FECTIVE UNTIL LIMA STATE HOSPITAL IS READY FOR USE.

October 16th, 1908.

Hox. A. C. DexBow, Prosecuting Attorney, Woodsfield, Ohio.

Dear SIir:—In your letter of October 10th you say that the State Hospital
for the Criminal Insane, at Lima, Ohio, has not been completed as yet, and is not
ready for receiving patients. You ask what should be done in the case of a
person who is indicted for an offense and is acquitted on the sole ground that
he is insane.

Section 14 of the act “to provide for the erection, organization and manage-
ment of the L/ma state hospital for insane,” 98 O. L. 236, provides that:

“All persons acquitted as provided in section 7242 of the Revised
Statutes of Ohio shall be committed to the Lima state hospital.”

Section 25 of the same act provides that:

“This act shall go into effect on and after its passage, except that
the provisions of sections twelve (12) to fifteen (15), inclusive, shall not
have the force of law until the Lima state hospital is ready for the re-
ception of inmates, which fact shall then be certified to the courts by the
governor and secretary of state.”

—

Section 8 of the same act provides that:

“Inmates may be admitted to the Lima state hospital after the work
of construction has progressed to such an extent that they may be safely
and properly kept. Said inmates are to be admitted as hereinafter pro-
vided, but preference shall first be given to insane criminals.”

Section 7242 R. S., referred to in section 14 of the above act, provides that:

‘“When a person tried upon an indictment for an offense is acquitted
on the sole ground that he was insane, that fact shall be found by the
jury in the verdict, and it shall be certified by the clerk to the probate
judge; and the defendant shall not be discharged, but forthwith delivered
to the probate judge, to be proceeded against upon the charge of lunacy,
and the verdict shall be prima facie evidence of his insanity.”

I am of the opinion that, until the Lima state hospital is “ready for
the reception of inmates,” the probate judge should proceed under section
7242 and that he may commit such criminal insane person to the same institu-
tion to which he commits other insane persons. I take it that, until the Lima
state hospital is ready for inmates, the procedure for committing criminal in-
sane persons should be practically the same as it would be if the act in 98 O. L.
236 were not in existence.

Very truly yours,
W. H. MILLER,
Asgistant Attorney General.
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ELECTIONS—OFFICERS OF—QUALIFICATIONS.

There must be four judges and two clerks of elections in each township
precinct; these must be divided numerically among the political parties, but all
need not be residents of the precinct.

October 20th, 1908.

Hoxn. CHARLES C. MARSHALL, Prosecuting Attorney, Sidney, Ohio.

DEAR Sik:—In your letter of October 16th you state that there is an election
precinct in your county in which all of the electors are of one party. You ask
what the deputy supervisors of elections of your county shall do as to the ap-
pointment of judges and clerks of election in this precinct, under section (2966-6)
R. S. Sec. 6.

This section provides that:

“The deputy supervisors of each county shall appoint, in all precincts
in which the voters are not registered, four judges and two clerks of
elections, residents of the precinct, who shall constitute the election of-
ficers of such precinct,”

and that

“not more than two judges and not more than one clerk shall belong
to the same political party.”

In the case presented by you exact compliance with the statute is impos-
sible, whether the election officers of such precinct are made to consist of (1)
six persons of one party, residents of the precinct; (2) three persons of such
party, residents of the precinct; or (3) three persons of one party, residents
of the precinct, and three persons of other parties not residents of such precinet.

In cases of this kind the deputy supervisors of elections should adopt that

course which most nearly complies with the statute and the spirit of our election
laws. Since the general assembly has fixed six as the number of election officers

necessary to each precinct, the electors of a predinct should not be discriminated
against by the employment of a less number. It has also been specifically pro-
vided in the interest of fairness that no more than three such officers shall be-
long to the same political party. These two provisions I take to be mandatory.
It cannot be said that section (2966-6) is just as emphatic as to the requirement
that the election officers shall be residents of the precinct, for the reason that
this requirement is dispensed with in all registration cities, and the law, as
found in section 2926e, requires only that “such registrars, judges and clerks
of elections * * * must be electors of any such city.”

I am, therefore, of the opinion that while it is the duty of the deputy super-
visors of elections, under section (2966-6), to choose election officers who are
residents of the precinct in which they act, nevertheless this. requirement is
directory in case four judges and two clerks cannot be selected from such pre-
cinet without choosing more than two judges and one clerk of the same political
party. In choosing the two additional judges and the one additional clerk under
such circumstances, I see no objection to selecting electors of other precincts,
who are qualified to vote for the same men and upon the same propositions at
the same 'election, and I regard such a proceeding as a substantial compliance
with the statute.

. Very truly yours,
JoEN A. ALBURKY,
Assistant Attorney General.
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SCHOOLS—SEGREGATION OF COLORED CHILDREN.

Board of education may not assign all colored children of certain grades
to a separate room.

Prosecuting attorney may not proceed against board of education to pre-
vent such segregation; action may be brought by taxrpayer whose children are
affected thereby.

October 20th, 1908.

Hox. Lovis W. WICKHAM, Prosecuting Attorney, Norwalk, Ohio.

DEAR SIR:—In your l\etter of October 13th you state that complaint has been
filed with you to the effect that a board of education in your county is maintain-
ing a separate school for colored pupils, in which there are sixteen children,
ranging in years from six to fifteen, and belonging to several grades, although
the white children of the village are placed in separate graded schools. You
state that the colored children in this school district are forbidden to attend
a room in which white children are taught, and that no white children are
permitted in the room where the colored children are taught. You ask whether
the board has a right to maintain such a school, or to prevent colored children
from attending the regular graded schools of the village, and also inquire as
to your duty in this matter.

A review of the legislation of this state shows a steady growth toward giving
to colored children the full benefit of the public schools and doing away with
distinctions on account of color. Prior to 1848 only white children were entitled
to the privileges of the public schools. The acts of 1848 and 1849 provided for
the levy of a tax upon the property of colored persons for the education of
colored children, but did not permit the application of taxes levied upon the
property of white persons to such purposes. The act of 18563 required boards of
education to organize separate schools for colored children, and to give them
their support, out of the common school fund, that proportion which the num-
ber of colored children bore to the whole number of children in the district.

By the act of 75 O. L. 513, known as section 4008 R. S., boards of education
were no longer bound to organize separate schools for colored children, but
could do so at their discretion. Finally the act of 84 O. L. 34 repealed section
4008 R. S. and placed colored children in the schools upon the same basis as
white children. )

Each of the above acts, prior to the repealing act, was sustained as being
in accord with the constitution of Ohio, and the 14th amendment to the United
States constitution, although the later decisions emphasized the requirement
that the educational opportunities and facilities afforded to colored children
should be substantially equal to those afforded to white children.

State ex rel. v. City of Cincinnati, 19 Ohio 178
Van Camp v. The Board of Education, 9 O. S. 406.
State ex rel. v. McCann, 21 O. S. 198.

Tnited States v. Bunton, 5 O. F. D. 166.

In the latest case upon this subject (Board of Education v. The State, 45
0. 8. 555), an action in mandamus was brought by the relator to compel the
board of education of the village of Oxford to admit his (colored) children to a
common school within the district in which he resided. The court say:

’
“The power to establish and maintain separate schools for colored
children was conferred on boards of education by section 4008, and not
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by section 4013 of the Revised Statutes. Whilst under the latter section
power is conferred on boards of education to make such assignments of
the youth of their respective districts to the schools established by them
as will, in their opinion, best promote the interest of education in their
districts, such power cannot be exercised with reference to the race or
color of the youth; and section 4008 having been repealed by the act of
the general assembly passed February 22nd, 1887 (84 Ohio L. 34), sep-
arate schools for colored children have been abolished, and no regulation
can be made under section 4013 that does not apply to all children,
irrespective of race or color.”

Since the language of present section 4013 R. S.,

“boards of education are authorized to make such an assignment of the
youth of their respective districts to the schools established by them as
will, in their opinion, hest promote the interests of education in their
distriets,”

is the same as that of section 4013, as in effect at the date of the above decision,
I am of the opinion that a board of education is without power to make as-
signments of children to schools with reference to their race or color.

Since section 3977 R. S. makes it your duty to act as counsel for boards
of education, and since there is no law authorizing you to proceed against a
board of education in such a case as this, I guestion your right as prosecuting
attorney to bring any proceedings against the board in this manner. I am also
lead to this conclusion by State ex rel. v. Board of Education (11 O. C. C. 41),
and Youmens v. Board of Education (13 O. C. C. 207).

It is, however, your duty to advise the board as to the law in this matter.
A taxpayer who is the father of a colored child of school age may proceed
against this board of education as was done in Weir v. Day (35 O. S. 143), and
Board of Education v. State (45 O. S. 555).

Very truly yours, .
Wane H. ELL1S,
Attorney General.

SCHOOLS—SEGREGATION OF COLORED CHILDREN.
Supplementary to opinion of October 20th.
QOctober 21st, 1908.

Hox~. Lours W. WICKHAM, Prosecuting Attorney, Norwalk, Ohio.

DEAR Sin:-—Since writing you yesterday as to the board of education of New
London, Ohio, I note that the board is not maintaining what is popularly known
as a separate school for colored children, but is maintaining a separate room ex-
clusively for colored children, in a graded school building. In this room the
colored children of the district are segregated and taught by themselves, and
they are denied the right to attend the graded school provided for the white
children. Whether this room is called a separate school or not makes no differ-
ence whatever. The action of the board of education is clearly a discrimination
and contrary to law.
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Even prior to 1887, when separate schools were authorized under section 4008
R. 8, it was required that the separate schools must be reasonably located,
that the colored child should not be “placed at a material disadvantage with his
white neighbors,” and that the school for colored children should ‘“offer sub-
stantially the same facilities and educational advantages that were offered in
the school established for the white children.” TU. 8. v. Bunton, 5 0. F. D. 166,

On the other hand, ever since 1887, when section 4008 was repealed, any
maintenance of separate schools or any separation or segregation of colored chil-
dren as such has been forbidden under the laws of this state, even though the
facilities and educational opportunities provided for colored children are egqual
in all respects to those offered for others.

‘While I advise that proceedings against the board of education be brought by
a taxpayer who is the parent of one of the colored children, such proceedings
may be brought by other residents of the school district who are beneficially
interested.

Very truly yours,
‘Wabk H. ELLis,
Attorney General.

BUREAU OF INSPECTION AND SUPERVISION OF PUBLIC OFFICES—
TOWNSHIP OFFICES—DUTY OF PROSECUTING ATTORNEY AS TO
PROCEEDING UNDER REPORT ON.

October 27th, 1908.

Hox. Scort STAHL, Prosecuting Attorney, Port Clinton, Ohio.

DEAR SIR:—In your letter of October 16th you ask whether it is the duty of
a prosecuting attorney to prosecute actions against township trustees upon re-
ceipt by you of a repori of the state bureau of inspection and supervision of
public offices, showing *such trustees to have illegally drawn money from the
township treasury.

Section (181¢-8) .R. S. provides that:

“If any such examination discloses malfeasance, misfeasance or non-
feasance in office on the part of any public officer or employe, an addi-
tional copy of such report shall be made and forwarded to the proper
legal authority of the taxing district for such legal action as is proper
in the premises. Refusal, neglect or failure on the part of the proper
legal authority of the taxing district to take prompt and efficient legal
action by civil process to carry into effect the findings of such examina-
tion or to prosecute the same to a final conclusion, shall give to the au-
ditor of state, through the attorney general’s department of state, the
right to institute the necessary civil proceedings or to participate therein,
and to prosecute the same in any of the courts of the state to a final
conclusion.

While it is the duty of the prosecuting attorney to act under authority of
this section, he is, of course, to exercise his own judgment and discretion in
taking ‘“such legal action as is proper in the premises,” provided that such action
is “prompt and efficient.”
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I have asked the state bureau of inspection to send you a copy of the last
report of their special examination of Salem township.
Very truly yours, )
‘Wapk H. ELLIS,
Attorney General.

MEMBER OF BOARD OF EDUCATION MAY NOT RECEIVE COMPENSATION
FOR DELIVERING COMMENCEMENT ADDRESS,

October 27th, 1908.

Hox. E. P. CHAMBERLIN, Prosecuting Attorney, Bellefontaine, Ohio.

Dear SIr:—In your letter of October 22nd you state that the president of
the board of education in your county was paid twenty dollars out of the treas-
ury of such board for delivering the class address to the graduating class of
1908. You ask whether this is a violation of section 6975 R. S.

Since section 6975 R. S. provides that

“a member of a board of education organized under any law of this
state, who accepts or receives any compensation for his services as such
member, except as clerk or treasurer of such board, shall be deemed
guilty of embezzlement of the amount so received, and punished ac-
cordingly,

and since, in this case, the president of the board of education was not paid for
services as a member ef the board, there was no violation of this statute. There
was, however, a violation of section 3974 R. S., which provides that:

“No member of a board shall have any pecuniary interest, either di-
rect or indirect, in any contract of the board, or be employed in any
manner for compensation by the board of which he is a member, except
as clerk or treasurer.”

: Very truly yours,
‘ ‘WapE H. ELLIS,
Attorney General.

“ANTITOXIN LAW” CONSTITUTIONAL.
October 28th, 1908.

Hox. RoserT W. McCovy, Assistant Prosecuting Attorney, Columbus, Ohio.

Dear Sir:—In a letter to this office you inquire as to the constitutionality of
the act approved February 26th, 1908, entitled “An act to provide for furnishing
antitoxin to persons in indigent circumstances.” No specific objection to this
act are suggested and I know of no reason for questioning its constitutionality.

The general assembly has the right to pass laws in the interest of health, and
in aid of the unfortunate who are unable to help themselves, and may also
_prescribe the duties of county commissioners in such matters., Therefore, in
the absence of some judicial determination of the question, I should regard this
law as constitutional.

Very truly yours,
‘WaDE H. ErLis,
Attorney General.
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JURORS—MILEAGE.
October 29th, 1908.

Hox. KarL T. WEBBER, Prosecuting Attoriney, Columbus, Ohio.

DEAR Sir:—A member of your department has submitted to this office the in-
quiry as to whether jurors are entitled, under section 5182, to mileage for one
attendance only, or for each day’s attendance, or for each trip actually made
between the residence of the juror and the place of holding court.

The statute is not perfectly clear and is possibly susceptible to more than
one interpretation. However, I ascertain that the bureau of inspection and su-
pervision of public offices, in the case of Hamilton county, has ruled that jurors
are entitled only to mileage traveled in answering the subpoena and are not
entitled to such mileage for trips to and from their homes during the period
of their service as jurors.

The court of common pleas of Hamilton county sustained this ruling, I am
informed, but I am unable to cite any reported decision on the subject.

In view of the ruling of the bureau and the decision of the court I incline to
the opinion that jurors should be allowed mileage for one trip to and from
their homes to the county seat. The statute does not specifically allow mileage
for the return trip, but its import in this respect is, I think, clear. While it is
lawful for the jurors to return to their homes over night during the sessions of
the court, still the evident intention of the statute is that such trips shall be
made at their own expense, it being contemplated by the law that they should
remain continuously in attendance upon the court. Therefore I do not believe

that jurors under this section are entitled to mileage for trips made to and from
their homes during the period of their services.
Yours very truly,
WapeE H. ELLIS,
Attorney General.

-—n

ELECTIONS—DEPUTY STATE SUPERVISORS, ETC.—COMPENSATION AND
EXPENSES IN CASE OF PRIMARY AND SPECIAL ELECTIONS.

November 12th, 1908.

Hox. E. E. EvBaxNks, Prosecuting Attorney, Jackson, Ohio.

DEeAR StR:—TUpon an examination of the statutes I find, in section 2919 R. S,
the following provision for additional compensation of election officers in the
case of primary elections:

“Deputy state supervisors of elections and deputy state supervisors
and inspectors of elections shall each receive fifty cents per precinct and
clerks of such board seventy-five cents per precinct for such elections;
provided, however, that the total compensation of such officers shall not
exceed the maximum of compensation otherwise provided by law.”

The only provision for maximum compensation which I find is contained in
section 2926t R. S., where a maximum is fixed for counties containing registration
~ cities.

The members of such boards of election are not entitled to extra compensa-
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tion for special elections. The compensation provided for in section (2966-4) R.
S. (97 0. L. 221), is a yearly compensation including special as well as general
elections.

The question of employing clerks to assist the board of elections in can-
vassing and tabulating returns, is, I think, one for the deputy state supervisors
and the county commissioners to determine, since section (2966-4) R. S. pro-
vides that “all proper and necessary expenses of such board of deputy stale
supervisors shall be defrayed out of the county treasury, as other county ex-
penses,” and since section 894 R. S. provides that “no claims against the county
shall be paid otherwise than upon the allowance of the county commissioners,
upon the warrant of the county auditor, except in those cases in which the
amount due is fixed by law, or is authorized to be fixed by some other person
or tribunal.”

Very truly yours,
‘W. H. MILLER,
Assistant Atiorney General.

COUNTY OFFICERS—F:XPEN SES.

County commissioners may make but one allowance annually for expenses
of county officers.

November 14th, 1908.

" Eox. Harry W. MILLER, Prosecuting Attorney, Portsmouth, Ohio.

" DEAR Sig:—In your letter to this office you state that the amount fixed by
the county commissioners for the expenses of the probate judge for the year
beginning January 1st, 1908, is insufficient, and that he has requested of the
county commissioners an additional amount of $25.00 a month. You ask what
right, if any, the commissioners have to grant such allowance.

The law as to salaries for county officials sets out that all county officers
shall, on the 20th of November, file a “statement showing in detail the require-
ments of their offices for the year beginning January 1st thereafter,” and that
“the county commissioners shall, not later than five days after the filing of
such statement, take up and consider the same, and shall determine and fix
an aggregate sum to be expended for the period covered by said statement * =*
and shall enter upon their journal a finding of said action.”

The law further provides that the compensation paid for ‘“deputies, assist-
ants, clerks, bookkeepers or other employes,” “shall not exceed, in the aggre-
gate for each office, the amount so fixed for that office by the commissioners, as
herein provided.”

I am unable to find any authority in the statutes for such an increase as is
desired in this case, since it seems to be the intention of this law that the county
commissioners should take action but once for the entire year, and that such
action should be final. The probate judge can, of course, request a larger amount
for the year beginning January 1st, 1909, and the county commissioners may
make such allowance for the expenses of this office for next year.

Very truly yours, :
W. H. MILLER,
Assistant Attorney General.
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TOWNSHIP TRUSTEES—EXPENDITURE OF TOWNSHIP FUND.

Township trustees may not advance money to persons having claims against
township, and secure reimbursement from township treasury.

November 14th, 1908.

Hox. Micuaer CamILL, Prosecuting Attorney, Eaton, Ohio.

DEAr Sir:—Replying to your letter relating to a report of the state bureau
of inspection and supervision of public offices, as to a township in your county,
I agree with you that it is better to give the township trustees an opportunity
to pay back into the township treasury the money illegally drawn than to
bring a civil action against them for the same amounts without notice. Section
(181a-8) R. S. provides that you shall take “such legal action as is proper in
the premises,” so that you should decide such matters as your best judgment
dictates in view of the best interests of the township and the circumstances of
the case,

You state that certain township trustees have advanced different sums of
money to various persons who did work for the township, and, later, such sums
have been paid by the township treasurer to such trustees instead of to the
persons who performed the work for the township. While the action of these
trustees may be perfectly honest in every respect, the fact still remains that
these sums of money have been drawn from the township treasury contrary to
law and confrary to a wise public policy. Other trustees not so honest might
use the same method for collecting personal debts or making a collecting agency
out of their office or might constitute themselves, instead of the township
treasurer, the disbursing agents of the township.

While the township might be fully protected if each of the individuals
to whom this money was due should file with the township a receipt in full
for all services, material, etc., furnished to the township for which payment
was made to the trustecs, I belicve that the only strictly legal way of adjusting
this matter will be for the township trustees to pay these sums back into the
township treasury. Payment may then be made to the individuals to whom
these sums were due and they may in turn repay to the township trustees the
individual loans whick have heen made to them.

Although I have not all the facts before me, it appears that, as maiters now
stand, the township may be liable to a suit brought by any one of these persons
for whom the trustees have drawn money, if the claim is made that there was
no consent to such fransaction.

Very truly yours,
‘W. H. MILLER,
Assistant Attorney General.

COUNTY COMMISSIONERS ELECTED IN 1908 TAKE OFFICE ON THE
THIRD MONDAY IN SEPTEMBER, 1909.

November 14th, 1908.

Hox~. GeorcE E. You~c, Prosecuting Attorney. Lebanon, Ohio.

DeaRr Sir:—Your communication of November 10th is received, in which you
submit an inquiry, togetheriwith a letter addressed to you from B. D. Welton,
relative to the notice required in section 4022¢ R. S. You also inquire as to
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the beginning of the terms of office of the newly elected county commissioners.
In reply, I beg to say that I have referred the enclosed letter from Mr. Welton
to the state school corhmissioner. I am informed that his department has ruled
upon the question submitted.

In reply to your inquiry as to the beginning of the terms of the newly elected
county commissioners, the supreme court has decided in the Mulhern case (74
0. S. 363 that:

“The provision in the second section of the act passed April 2nd,
1906, entitled ‘An act to conform the terms of various state and county
offices to the constitutional provisions for biennial elections, which re-
quires that the term of office of county commissioners shall commence
on the first day of December next after their election, is in irrecon-
cilable conflict with the provision of the first section, which extends
the terms of certain county commissioners to the third Monday in Sep-
tember of the odd numbered years next succeeding the time when they
would otherwise expire, and * * the provision of section 2, fixing De-
cember 1st after election for commencement of terms is inoperative.”

The terms of office of the newly elected county commissioners will, there-
fore, begin on the third Monday of September, 1909, and the present incumbents
will hold ¢ver until that date.

Very truly yours,
W. H. MILLER., ’
Assistant Attorney General.

TOWNSHIP DEPOSITORY—EXCESSIVE DEPOSIT—INTEREST.

Township treasurer, not township trustees, must sue to recover deposit made
in township depository in excess of contract and bond of deposit. Interest at 6%
from time of demand recoverable in such action.

November 30th, 1908.

Hox. E. N. WARDEN, Prosecuting Attorney, Napoleon, Ohio.
DeAR Sir:—I beg to acknowledge receipt of your letter of Novémber 11th, in
which you submit the following inquiry:

“A bank is made the depository for township funds, and the treasurer
of the township deposits with said bank a sum in excess of the amount
provided for in the contract and in the bond. The bank refuses to
pay interest on the excess deposit above the maximum provided for in
the contract and in the bond. Can the township enforce the collection
of the interest on the excess of the deposit made by its treasurer in said
bank above the maximum amount provided in said contract to be de-
posited in said bank?”

Section 1513 R. S., being the section which requires the deposit of township
funds contains the following provisions:

“No bank or depository shall receive a larger deposit of said funds
than the amount of the bond, as hereinafter provided, and in no event to
exceed three hundred thousand dollars.”
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“It shall be the duty of the treasurer of said tdwnship to see that a
greater sum than that contained in the bond is not deposited in such
bank or banks, and said treasurer and his bondsmen shall be liable for
any loss occasioned by deposits in excess of such bonds.”

“When a depository is provided as authorized herein * * the
treasurer of the township and his hondsmen shall be relieved of any
liability occasioned by the failure of the bank * * * or by the failure
of the guaranty company * * except as herein provided in cases of
excessive deposits.”

It is evident from a consideration of the foregoing provisions, together with
the remainder of section 1513, that the deposit described in your letter was en-
tirely unauthorized by law and that the liability of the bank or the ultimate
liability to the township for interest cannot be determined thereby. The act of
the treasurer violated the law. His bond would certainly be liable under the
section from which I have quoted, as well as by clear implication from sections
1509 and 1514, R. S., should the bank refuse to return the excessive deposit.

State v. Harper, 6 O. S. 608.
State v. Buttles, 3 0. S. 311.
Eshelby v. Board of Education, 66 O. S. 571.

The present possession by the bank of the excessive deposit is unlawful.
The treasurer, in making the deposit, did not relieve the bank from responsi-
bility for its act in accepting the same. This proposition is self-evident.

The township trustees cannot sue to recover the funds unlawfully held.
They are themselves forbidden by section 1513 to make or authorize to be made
any such excessive deposit. They have no legislative power and they cannot
alter the law in this respect. What they cannot do in the first instance they
cannot ratify. State v. Buttles, Supra.

The funds, however, belong to the township, and it is entitled to the in-
crement thereof. Eshelby v. Board of Education, Supra.

As custodian of the public moneys belonging to the township the township
treasurer has, I believe, the legal right to sue the bank for the principal sum
deposited in excess of the amount authorized to be deposited by the contract
and bond. His suit would be in conversion for the unlawful detention of the
funds to which he, as lawful custodian thereof, has a qualified interest and
right of possession. Pollock, Treasurer, v. Hatch, 2nd Disney, 181.

Interest at the rate of 6% could be recovered by the treasurer in such suit.
It would be computed from the time of demand, but not necessarily from the
time of deposit. It seems clear to me that interest under the contract of de-
posit may not be recovered for this unauthorized excess.

The treasurer and his bondsmen, in turn, are liable to the township trus-
tees for such principal sum and interest. ’

Yours very truly,
U. G. DENMAN,
Attorney General.
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TOWNSHIP DITCE—COSTS. T(SWNSHIP TRUSTEES—COMPENSATION.

Ezxpense of employing surveyor in apportioning cost of township ditch im-
provement must be paid out of township diftch funds.

Township trustees not entitled to additional compensation for services
in construction of new roads. :
December 3rd, 1908.
Hox. F. M. STEVENS, Prosecuting Attorney, Elyria, Ohio.

Dear Sir:—In your letter of November 23rd you ask as to the method of
procuring from property owners the amounts expended under the acts of 98 O.
L. 280 and 99 O. L. 237, for surveying and repairing ditches, etc.

Section 6 of the first act provides for certifying

“the cost of said work to the county auditor, who shall place the same
upon the tax duplicate against the land so assessed, pro rota, and the
same shall become a lien upon the land and collected as other ditch
taxes.”

Section 12 of the same act provides in the. case of removing obstructions
from ditches, for certifying

“such expense to the auditor, who must place the same upon the tax
duplicate as an assessment upon the lands of such person or corpora-
tion, etc.”

Section 7 of the later act provides, in the case of cleaning ditches or water
courses, for certifying

“the cost thereof to the county auditor, as provided in section 6 of
this act.”

Section 8 of the first act provides that:

“All costs certified to the county auditor under the provisions of
this act shall be collected by the county treasurer and be paid over to
the treasurer of the township whence the certificate came, as township
ditch funds.”

Section 3 of the later act provides that:

“With the consent of the township board of -trustees, said super-
visor may secure the services of a surveyor in making the apportion-
ment and constructing the work.”

Since the law makes no provision for certifying to the county auditor the
expense incurred for a surveyor under section 3, in case the property owners
- do not perform the work, and since there is no provision for imposing such
expense upon the property owners in case they perform the work required in
these acts, I believe that such expense must be paid out of the township ditch
funds under authority of section 9 of the act of 98 Q. L. 280. Where the prop-
erty owners do not perform the work the expense of performing such work
should be certified to the county auditor and collected by the county treasurer.
In the latter case I take it that the services of the surveyor are not used in
constructing the work, but only in making the apportionment. I do not be-
lieve, therefore, that payments under this act may be made direct to the
township trustees by the property owners.
I believe that the township trustees should give notice of their apportion-
ment so as to give the owners an opportunity to perform the work themselves,
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but that where contracts are let for the work upon a refusal or neglect of the
land owners, no assessment notice is re¢quired, since the assessment of ex-
penses will be upon the basis of the original apportionment.

You also state that certain township trustees claim to be entitled to
compensation in excess of the one and one-half dollar per day fixed by section
1530 R. S,, in all new road work which has been laid out by the county, and
that they cite section 4667 R. S. as authority.

This section is section 28 of the act of January 27, 1853, and provides for
the compensation of township trustees only in case they have served as viewers
where state or county roads have been “injured or destroyed” by the washing
of any lake, river or creek. Township trustees did not then and do not now
act as viewers in the case of new construction, and section 4667 still applies
only to sections 4665 and 4666 R. S.

I am unable to find any provision for additional compensation in the case
of new construction of county roads, and am, therefore, of the opinion that
township trustees should be paid, as provided in section 1530, for the work
which they are authorized or required by law to perform as trustees in such
new construction.

Very truly yours,
W. H. MILLER,
Assistant Attorney General.

TRADEMARK—TIMBER DEALER—REGISTRATION.
December 19th, 1908.

Hox. Georce C. BARNES, Prosecuting Attorney, Georgetown, Ohio.
Dear Sir:—Replying to your letter of December 12th, the words of section
(4364-56), Bates’ Revised Statutes,

“in the office of the clerk of the court of common pleas of the county
in which the principal office or place of business of such timber
dealers may be, and also in the office of the secretary of state,”

provide for the recording of a trade mark of a timber dealer in the office of
the clerk of the court of common pleas of the county in which the principal
office or place of business in this state of such timber dealer may be, and also
in the office of the secretary of state of Ohio.

In the absence of an express provision of the statute to the contrary, it is
presumed that the general assembly, in designating the names or titles of offices
or officers, intended to indicate offices or officers within this state.

Very truly yours,
‘W. H. MILLER,
Assistant Attorney General.

EXPENSES OF FUNERAL OF INDIGENT WIDOW OF SOLDIER MUST BE
PAID BY COUNTY.

December 19th, 1908.

Hox~. George H. BayLiss, Prosecuting Attorney, Paulding, Ohio.
DeARr Sir:—In your letter of December 12th you inquire whether the county
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can be compelled to pay the burial expenses of a widow of a soldier who has
died, not having the means to defray the necessary funeral expenses, as pro-
vided in section (3107-45) Bates’ Revised Statutes, in case she left children
living in the county who had ample means to defray all such expenses.
Section (7017-3), to which you refer me, makes it the duty of the children
“to provide such parent with necessary shelter, food, care and clothing.” I
have some doubt whether this section includes burial expenses, for the reason
that it is a criminal section and must therefore be strictly construed, and also
because of the provision for suspending sentence in case of conviction. Re-
gardless of this question, however, I am of the opinion that it is the duty
of the county to defray the necessary funeral expenses under section (3107-45)
in the case of a soldier’s widow who has died not having herself the necessary
means to defray such expenses,
Very truly yours,
W. H. MILLER,
Assistant Attorney General.

COUNTY OPTION—CIDER AND NATIVE WINE.

Cider fermented so that it is intoxicating may not be sold in territory “dry”
under county option law. Condition of such cider a question of fact

Native wine may not be sold in territory “dry”’ wunder counity local
option law.

December 21st, 1908.

Hox. JoxaTHAN E. LADD, Prosecuting Attorney, Bowling Green, Ohio.

DEAr SIR:—In your letter of December 12th you state that your county has
voted dry under the Rose county local option law, and inquire whether persons
in your county have a right to sell cider and wine made from their own product,
either by the gallon, keg or barrel.

The Rose county local option law provides that in dry counties:

“It shall be unlawful for any person, personally or by agent, within
the limits of such county, to sell, furnish, or give away intoxicating
liquors to be used as a beverage, or to keep a place where such liquors
are kept for sale, given away or furnished for beverage purposes.”

The law also provides that:

“The phrase ‘intoxicating liquor,’ as used in this act, shall be con-
strued to mean any distilled, malt, vinous or any intoxicating liquor
whatever.”

The provision of section (4364-25) R. S., exempting the manufacture and
sale of cider and native wine, under township local option, is not contained
in the Rose county local option law, and therefore cider and native wine cannot
be considered an exception under this law in a dry county.

Since cider is not a distilled, malt or vinoug liquor according to Black and
other authorties, it may be sold in dry counties provided it is not intoxicating:
While there is considerable authority inclining to the position that cider is
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intoxicating after fermenation, but not before, I can set out no fixed rule, but
simply say that this is a question which must be decided in each case by the
jury according to the facts presented.

‘With the above exception as to cider which is not intoxicating, persons
making cider or wine from their own product may not sell it in dry counties
to be used as a beverage This holds true where liquor is sold at the place
of manufacture to be used as a beverage, since no exception has been made
in the Rose law in the case of such sales. Section (4364-16), as to manufac-
turers, applies only to the Dow tax law.

Very truly yours,
U. G. DENMAN,
Attorney General.

METER RENT—NATURE OF ACTION AGAINST GAS COMPANY FOR
MAKING CHARGES.

December 22nd, 1908.

Hox. HamiLtoNn E. HoGe, Proseculing Attorney, Kenton, Ohio.

DeAR SIR:—I desire to acknowledge the receipt of your letter of December
15th relative to the construction of section 3556, as amended May 9th, 1908 (99
O. L. 471).

This section provides for the recovery of a penalty of from $25.00 to $100.00
for the violation of the act which forbids gas companies charging meter rent.

You ask my opinion as to the following questions:

1. Has a justice of the peace jurisdiction in the case to collect the
penalty referred to?

2. Is the suit brought in the name of the State of Ohio on the com-
plaint of “A,” or simply in thc name of the State of Ohio?

3. Who pays the costs in the case the state is unsuccessful?

4. If the state recovers the penalty how is the money covered
into the state treasury?

In reply thereto permit me to say that it is my opinion:

First. The action should be brought before a justice of the peace or mayor.

Second. The suit should be brought in the name of the State of Ohio. .
Third. If the action is unsuccessful the costs should be paid by the county.
Fourth. If the penalty is recovered the money should be covered into the
state treasury by the justice of the peace or mayor through a pay-in warrant,
issued by the auditor of state.

- Very truly yours,

U. G. DENIIAN,

Attorney General.

WATER COURSE—AUTHORITY OF COUNTY COMMISSIONERS IN

STRAIGHTENING.
County commissioners, L straightenliy rater conrse in lmits of imunici-

pality, mnay leave the saine open.

22—A. G,
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December 28th, 1908.

Hox, Joe T. Doax, Prosecuting -Attorney, Wilmington, Ohio.

Dear Sir:—Your communication is received, in which you submit the fol-
1owmg inquiry:

. Are, the provisions of $ectlon 4447a¢ R. S. (99 Q. L. 391) broad enough to
authorlze the county commissionerg in the stralghtenmg of a natural water
course within the limits of a municipality to maintain the same as an open
ditch by the placing of a concrete bottom and sides therein? -

In reply I beg.to say that section 4447¢ R. S. is in part as follows:

“The commissioners of any county, at any regular or called ses-
sion, whenever it is necessary to drain any low, wet, marshy or swampy
lots or lands lying and being within the limits of a municipal corpora-
tion in such county and along or near:the channel of any river, living
stream or natural water course, and the drainage of such lots or lands
will, in the opinion of such commissioners, be conducive to the publie
health, convenience or welfare, may, in the manner provided: in this
chapter, cause to be located and constructed a new artificial channel,

. in whole or in part, over, along or near the natural channel of any
such rlver living stream or natural water course within such mu-
nicipal corporation and for a distance of not more than four milés in
each dlrectxon from the corporate limits of such municipal corpora--
tlon or for any part of such distances and within such limits and dis-
tances, box or tile, in whole or in part, such natural channel or such
artificial channel, or both of 'such channels.” .

Under this provision the county commissioners are, in my judgment,
vested with such discretion in the drainage therein contemplated as will best
serve the public health and welfare. 'If an open ditch with a concrete bottom
and sides is more convenient and will better serve the purposes for which it
is constructed than an enclosed ditch, either boxed or tiled, then I am of the
opinion that the above provision gives the county commissioners sufficient
authority to construct the open ditch. To hold otherwise would, in your in-
stance, defeat the very purpose contemplated by the legislature in the enactment
of the statute.

Yours very truly,
«W. H. MILLER,
Assistant Attorney General.

TOWNSHIP TRUSTEES—EMPLOYMENT OF COUNSEL BY MUST BE
. ENTERED ON JOURNAL.

December 30th, 1908.

'Hox. D. B. WorLcort, Prosecuting Attorney, Ravenna, Ohio.

DEeAR Sir:—Your communication is received, in which you submit the fol-
lowing statement of fact and request an opinion thereon:

Upon an examination of the township offices in Ravenna township, Portage
county, the examiner made a finding against A. S. Cole of $72.00 for legal serv-
ices rendered the board of trustees of said township on the ground that the
employment of said Cole was illegal under the provisions of section 1274 of the
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Revised Statutes; that said section provides that the prosecuting attorney shall
be the legal adviser of county and township officers and that no county or
township officer shall have any authority to employ any other counsel or at-
torney-at-law at the exnense of the county except on the order of the county
commissioners or township trustees, according as the services engaged . are
to be rendered for a county or township board or officer, duly entered upon its
journal, in which order the compensation to be paid for legal services shall
be fixed. o )

You inguire whether or not such entry is to be placed upon the journal of
the board of township trustees when the employment is made by the board and
not by an individual member of the board.

In reply, I beg to say that the provision of section 1274 R. S. above referred
to requlres that the order of the township trustees shall be entered upon its
journal according “as the services engaged are to be rendered for * * * a
township board or officer.”” 1 am, therefore, of the opinion that an order en-
tered upon the journal of the board of trustees is essential to the employment of
counsel other than the prosecuting attorney by either the board of trustees itself
or a member thereof.

Yours very truly,
‘W. H. MILLER,
Assistant Attorney General.

COUNTY COMMISSIONERS—COMPROMISE OF DAMAGE CLAIMS.
December 29th, 1908.

Hox. ISRAEL M. FosTER, Prosecuting Attorney, Athens, Ohio.
DEar SIrR:—T have received your letter, in which you submit the following
inquiry:

“Has the board of county commissioners authority to compromise
and adjust claims for damages growing out of a road improvement?’

In reply thereto I desire to say that, in my opinion, if the county is liable
1o respond in damages, the board of county commissioners can compromise such
claim if it is done in good faith, without fraud, and with a full understanding
of all the facts.

The circumstances in each case will determine whether or not a valid claim
for damages exists, Generally speaking, a county is not liable for damages to
private interests by the construction of public works and improvements unless
there is express statutory authority therefor.

Trusting this will answer your inquiry, I am,

Very truly yours,
U. G. DENMAN,
Attorney General.

COUNTY OPTION-—MAIL ORDER SALES.
December 31st, 1908.

Hox. Epwix E. PowEer, Prosecuting Attorney, Zanesville, Qhio.
DEAR SIR:—In your communication to this office you ask:

“First. Can a distiller of alcoholic beverages located in a dry
county fill mail orders received from parties located in other dry coun-
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ties and make shipments of goods by express direct from one such dry
county to the other? '

“Second. Can a distiller located in a dry county make such ship-
ments upon such orders to parties by express in wet counties?”

The Rose county local option law provides that in dry counties:
“It shall be unlawful for any person, personally or by agent, within

the limits of said county, to sell, furnish or give away intoxicating
liquors to be used as a beverage.”

Where the sale is completed in the dry county in which the seller is located,
distiller is violating the provisions of the Rose county local option law if he
is selling intoxicating liquors to be used as a beverage, whether the purchaser

resides within the county or elsewhere.

loca

Where the sale of intoxicating liquors to be used as a beverage is com- .,
pleted outside of the dry county in which the distiller is located, the sale is
lawful in wet counties, but not in counties which are dry under the Rose county

1 option law.

‘While it is often difficult to determine just where a sale is made, the general

assembly has provided, in the act approved May 9, 1908 (99 O. L. 475), that:

“All sales of intoxicating liquor to be paid for on delivery, commonly
called C. O. D. shipments, shall be held to be made at the place of des-
tination, or where the money is paid or goods delivered.”

Very truly yours,
U. G. DENMAN, ¥
Attorney General.
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(Miscellaneous)’

ABSTRACT OF TITLE TO FORT ANCIENT SITE.
June 23rd, 1908.

Hox. E. O. RaxpALL, Secretary Ohio State Archaeological and Historical Society,
Columbus, Ohio.

DEAR SIr:—You have submitted to this department the deed of Eliza Ridge
to the state of Ohio, for lots numbers 1 to 38, inclusive, and 43 to 79, inclusive,
of the Ft. Ancient Heights subdivision, and the remainder of a tract of 20.07
acres as conveyed by George and Eliza Ridge to William H. Carney, said prem-
ises being situated in Washington township, Warren county, Ohio, and being a
part of original survey No. 1505; also an abstract of title to the above described
property and certain other documents and letters bearing upon the same.

Upon examination of all the papers submitted, I am of the opinion that the
above mentioned deed may safely be accepted as conveying perfect title to all
of the 20-acre tract excepting the hotel site and lots numbers 39 to 42, inclusive,
of the Ft. Ancient Heights subdivision, together with the streets and alleys
thereof.

The statements heretofore made to you by a member of this department are
approved.

’ Yours very truly,
‘WapE H. ELL1s,
Attorney General.

SOLDIERS’ CLAIMS—FEES OF OFFICERS TAKING ACKNOWL-
EDGMENTS, ETC.

June 25th, 1908.

Hox. W. L. Curry, Department of Soldiers’ Claims, Columbus, Ohio.

Dear Sir:—In your letter of June 10th, enclosing a letter from Mr. P. W.
Stumm, you inquire as to fees for making certificates as to death, marriage and
birth records and administering oaths in pension and bounty cases.

Section 548 R. S. provides that the probate judge ‘“shall administer oaths and
make certificates in pension and bounty cases, without compensation.”

Section 1264 R. S. provides that the clerk of the court of common pleas
‘“shall not make any charge whatever for certificates made for pensioners of
the United States government, or any oath administered on pens.on vouchers,
applications or affidavits.”

Section 621 R. S. provides that:

“All justices of the peace and notary publics shall, upon request, ad-
minister and certify to all oaths required in the procurement of bounties
and pensions and payment of pensions, and they shall be entitled to
charge and receive for each oath so administered and certified, the sum
of ten cents.”
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I believe that these provisions apply to all oaths and certificates which are
required under the laws of the United States in the procurement of bounties and
pensions.

Very truly yours,
WabpE H. ELLIS,
Attorney Feneral.

ELECTIONS—SPECIAL: MUNICIPAL—DETERMINATION OF LEGALITY
OF BALLOTS. .

Neither board of deputy state supervisors and inspectors of elections nor
- municipal board of canvassers may challenge the correctness of tally sheets cer-
tified to them by officers of municipal election.

. .October 26th, 1908

. Hox. A. N. RopwAyY, Secwtary Canvassmg Bom*d Cleveland Ohio.

DEeAR Sir:—I desire to acknowledge the receipt of _your letter, in wh ch you
state that the board of deputy state supervisors of elections of Cuyahoga
county, and the city auditor of the city of Cleveland, comprising the canvassing
board, have met for the purpose of canvassing the returns of a.special election
held in the city of Cleveland. You request the opinion of this office as to the
power and authority of the board. of elections and the canvassing board to go
behind the returns for the purpose of investigating the legality of the election
in certain precincts.

In reply thereto, permit me to say that, in my opinion, neither the board
of elections nor the canvassing hoard has any authority under the law to do
anything more than make an abstract and canvass the vote as returned by the
officers of the various election precincts, Their duties are purely ministerial
and are limited to compiling the votes shown by the tally sheets so returned.
They have no authonty to hear any evidence to contradict or explain those
tally sheets or to act upon information not appearing upon their face. If there
is any question as to the legality of the election, these tribunals have no au-
thority to inquire into the validity or regularity of the same. That is a matter
which may be determined in the courts in the proper way. This question seems
so0 well settled in'tho that it appears unnecessary to cite authorities.

Yours very truly,
‘ ' 0. E. HARRISOY,
Special Counsel.

ELECTIONS—JUDGES AND CLERKS OF, IN REGISTRATION VILLAGES,
NOT ENTITLED TO ADDITIONAL COMPENSATION.

November 18th, 1908.

Deputy State Supervisors of Elections, Jefferson County, Steubenville, Ohio.
GeENTLEMEN :—I beg to acknowledge the receipt of yours of the 12th inst.,

requesting an opinion upon the facts presented in your letter, which are, in sub-

stance, as follows: Certain villages in your county, by ordinance, have pro-
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vided for registration of electors. You desire to know whether the judges and
clerks should receive $5.00 per day as their compensation, as provided in the
statutes governing registration cities.

The law under which the councils of your villages have provided for general
registration of electors is that found in 98 O. L., page 270; the law governing
the compensation of judges and clerks in registration cities is that known as
section 2926¢, being the act of May 9th, 1908 (99 O. L. 512, 513), also section
(2966-52). As these sections, providing for an increased compensation, are noti
made applicable to villages, it is my opinion that such judges and clerks are
not entitled to the compensation of $5.00 per day.

Very truly yours,
U. G. DexN)IAN,
Attorney General.

ELECTION—SPECIAL—SALGONS MUST BE CLOSED.

December 7th, 1908.

Hox. J. V. Mvreuy, Clerk, Deputy State Supervisors of Elections, Youngstown,
Ohip. )

DEAR Sir:—I desire to acknowledge the receipt of your letter, in which you
state that a special election is to be held in Struthers village school district,
on December 12th, at which the question of the issuance of bonds is to be sub-
mitted to the electors of said school district. You inquire whether or not the
law requires the saloons in said village to be closed on said election day.

In reply thereto permit me to say that section 6948 of the Revised Statutes
of Ohio provides:

“Whoever sells, or gives away, any spirilous, vinous, or malt liguors
on any election day, or, being the keeper of a place where such liquors
are habitually sold and drank, fails on election day to keep the same
closed, shall be fined not more than one hundred dollars and imprisoned
not more than ten days.”

It is my opinion that the above section applies to any election held under
the general election laws of the state, and that saloons in any district or political
subdivision where such election is being held are required to be kept closed on
such election day. :

Very truly yours,
U. G. DENMAN,
Attorney Qeneral.

INSTRANCE—MUTUAL LIVE STOCK PROTECTIVE ASSOCIATION—
LIABILITY OF MEMBER.

Liability of member of mutual live stock protective association fized by
by-laws thereof. which may make it dependent upon membership and not upon
ownership of insured property.

December 17th, 1908.

Mg. Jurrivs Frieory, Secretary, The Mutual Live Stock Protective Association,
Convoy, Ohio.
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DEasR Sir:—Upon the subject of your inquiry concerning the powers: of
your association, I submit the following. The liability of an individual, a
member of your association, is dependent upon the constitution and by-laws
adopted by such association and by the act under which it was created. Mutual
live stock protective associations are formed pursuant to the provisions of sec-
tions (3691-1) to (3691-12) of the Revised Statutes, being the act of April 15th,
1899 (86 O. L. 377).

With regard to the constitution and by-laws to be adopted, the following
provision is contained in section 5 thereof:

“Every such company shall adopt such constitution and by-laws, not
inconsistent with the constitution and laws of this state and the United
States, as will, in the judgment of its members, best subserve the inter-
ests and purposes of the company; and all persons who obtain insurance
in such company shall thereby become members thereof, with power to
vote at all regular meetings of such members, upon all subjects, and
shall be held, in law, to comply with all the provisions and requirements
of the company.”

Among the provisions conta.ined' in article XII and article XV of the con-
stitution and by-laws adopted by the company are the following:

“Any person in the discretion of the board of officers of this asso-
ciation may become a member by paying into the treasury one dollar
($1.00), which will entitle him to membership as long as he carries in-

- surance, and one year thereafter.”

-Article XV:

“All policies of insurance shall be in force for one year, commencing
at noon of day issued and ending at noon of same day of month the
following year. No policy of insurance shall be surrendered before date
of expiration unless owner of am‘mal insured sell the same.”

Among the other provisions contained in the sample policy submitted with
your inquiry is the following:

“I will pay my just and equal proportion of each (loss) according
to the rules in the manner specified in the constitution and by-laws gov-
erning such asociation.”

From your statement of facts submitted I am advised that the association
does not make an assessment upon each of its members immediately after the
loss occurs, for the purpose of paying that loss, but it borrows the money and
pays the various losses during the year, and then at the end of the year an as-
sessment is made upon each of the persons who hold policies in the association
in the amount sufficient to meet all the losses which have occurred during the
previous year. The practice of borrowing money for such purposes has been sus-
tained by this department in associations similar in character to yours, organ-
ized pursuant to the provisions of section 3686 R. S., and therefore no excep-
tion is taken to that practice. The constitution and by-laws have been made to
constitute the contract of the various members.

Referring to the provisions above quoted, a member, by paying the fee, is
entitled to membership as long as he carries insurance, and one year thereafter,



)

ATTORNEY GENERAL. 345

Every member agrees, according to the foregoing quoted matter, that he will
pay his just and equal proportion of all assessments according to the rules and
the manner specified in the constitution and by-laws. The right to assess him is
not predicated upon whether he has stock insured during the entire year in
which he was a member, but as provided in article XII, which is: “As long as
he carries insurance and one year thereafter.”” In my opinion, such clause
as to membership determines the liability of the member for assessments for
losses, because section 1 of the act in guestion (86 O. L. 377) says that each
member shall be assessed “from time to time,” as may be necessary to pay losses
which occur from death of animals, etc. .

The liability of a member cannot be limited. He can be assessed to the ex-
tent that it may be necessary to pay losses and incidental expenses. (Attorney
general’s opinion, February 26th, 1895.) I am therefore of the opinion that
under the circumstances which you have stated a member is liable for assess-
ments during the entire year of his membership, irrespective of whether he
has property insured or not during all of said period.

Very truly yours,
U. G. DENMAN,
Attorney General.

INCOMPATIBILITY OF OFFICES.
Mayor of municipality may not be member of general assembly.
December 5th, 1908.

Hox~. JoHN D. HOLLINGER, Lowell, Ohio.

DeAr Sir:—I beg to acknowledge the receipt of yours of the 24th ult, rela-
tive to your qualifications to hold the office of mayor of your municipality and
at the same time a member of the general assembly of the state of Ohio.

Section 2 of article II of the constitution of the state provides that

“no person holding office under authority of the Unitéd States, or any
lucrative office under the authority of this state, shall be eligible to or
have a seat in the general assembly; but this provision shall not extend
to township officers, justices of the peace, notaries public or officers of
the militia.” '

The question is thus presented, whether you are eligible to take your seat
at the coming session of the general assembly.

At various times this department has been called upon to construe the fore-
going provision of the constitution with reference to the qualification of mem-
bers of the general assembly. The following are some of the opinions expressed
by this department relative to various officers:

A member of the general assembly may also hold the office of constable.
(Opinions Attorneys General, Vol. 3, p. 433.)

A member of the general assembly may also be a member of the constitu-
tional convention. (Opinions Attorneys General, Vol. 1, p. 221.)

An attorney connected with a state department, not holding an office, but
merely under employment, may also be a member of the general assembly.
(Opinions Attorneys General, Vol. 4, p. 892.) He may not be insolvency judge.
(Opinions Attorneys General, Vol. 4, 748.) He may not be judge of territorial
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federal court. (Vol. 4, 378.) He may not be an officer of the United States
army. (Vol. 4, p. 813.) He may not be a member of the board of managers of
the Ohio penitentiary. (Vol. 2, p. 408.) He may not be postmaster. (Vol.
2, p. 1012.) He may not be prosecuting attorney or his assistant. (Vol. 4,
746.) He may not be school examiner. (Vol 3. p. 1061. )

In my opinion, the mayor’s office in a municipality located within the state
of Ohio should be construed to be a “lucrative office” under authority of the
state, The disqualification does not extend to the time of your being voted upon,
but rather to the timer when you will attempt to take your seat in such body.
The incompatibility is created by the constitution and not by the duties of the
two positions and it clearly appears that you will be compelled to resign the
position of mayor before taking the oath of office as member of the general
assembly. '

I beg to remain,

Yours very truly, -
U. G. DEXMAYN,
Attorney General.




